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Abstract

In Islamic law, knowledge of hardam as a judgement (hukm) category
is as important as determining the deeds that are haram. Accordingly,
work on wustil al-figh describes the concept of hardam from several
perspectives. Pursuant to some classical Hanafi work on wusil al-figh
and certain modern wusil studies, the common Hanafi view is that
proof for prohibition must be definitive to determine what is baram
and its denier is subjected to excommunication (takfir). Nevertheless,
based on a general approach in classical Hanafi work on usil al-figh
and the use of the haram concept in furii¢ books, it is impossible to
accept the foregoing view as the absolute or preferable opinion in the
Hanafi school. This study discusses the correctness of this relation for
the foregoing approach to the Hanafi school through the following
claim: According to common Hanafi view, definitiveness of proof,
which signifies prohibition, is not necessary for determining haram, it
can be equally determined through speculative proof. Thus, it is
impossible to declare someone unbeliever unless he / she denies a
bharam with definitive proof.

Key Words : Hanafi school, baram, definitive proof (dalil qat<,
bukm of denial of haram.
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Introduction

All religions, ethical and legal systems have prohibitive and
mandatory rules pursuant to their normative nature." According to the
Qur’dn, prohibition begins with humanity’s history.? Tests, which are
the purpose of human existence on earth, as well as the
characteristics and needs of man, render the presence and legitimacy
of prohibition inevitable.

Haram is the most common term used to indicate the prohibited
zone in figh. This area is defined as a copse of Allak’ in a hadith;
determination of its boundaries is very important for individual’s and
society’s earthly and heavenly lives. Faqgib is responsible for declaring
the deeds that are haram. In addition, usiil al-figh fulfils the duty of
determining the content of haram as a bukm category.

According to lexicon, baram means prohibition, prohibited, and
banned, and it is the opposite of permissible (bhalda) and
neutral/permitted (mubah). In certain cases, it reflects holiness and
inviolability, such as in “haram months” and “al-Bayt al-haram.”® In
relevant verses, hadiths, and figh works, terms, such as forbidding
(hazn), proscribed/forbidden (mabziir), evil (gabih), and forbidden
efforts (manbiyy"" ‘anbuw), are also used with synonymous or near-
synonymous meanings.’

For more detailed information, see Vecdi Aral, Hukuk ve Hukuk Bilimi Uzerine
(Istanbul: Filiz Kitabevi, n.d.), 51-59; Talip Tiircan, Islam Hukuk Biliminde
Hulkuk Normu (Ankara: Ankara Okulu Yayinlari, 2003), 53-170; Kiirsat Demirci,
“Haram,” in Tiirkiye Diyaner Vakfi Isldm Ansiklopedisi (DIA), XV, 97-100; Cengiz
Batuk, “Tabu,” in Tiirkiye Diyanet Vakfi Isldm Ansiklopedisi (DIA), XXXIX, 334-335.
Q 2:35; 7:19-22.

> Al-Bukhiri, “al-Tmin,” 39; Muslim, “al-Musaqat,” 107; al-Tirmidhi, “al-Buya<,” 1.

4 Abu 1-Fadl Muhammad ibn Mukarram Ibn Manzar, Lisan al-‘Arab (Beirut: Dar
Sadir, 1990), s.v. “brm;” Muhammad Murtada al-Husayni al-Zabidi, 7d; al-‘ariis
min jawabir al-Qamas, ed. Mustafa Hijazi (Kuwait: Matba‘at Huktmat al-
Kuwayt, 1989), s.v. “hrm.”

See Seyit Mehmet Ugur, “Fikih UsGlinde Haram Kavrami,” (master’s thesis,
Istanbul: Marmara University, 2009), 9-14; Ugur Bekir Dilek, “Islam Hukuk
Metodolojisinde Teklifi Hitkim Terimleri (Dogusu-Gelismesi-Terimlesmesi),”
(PhD diss., Konya: Selcuk University, 2010), 124-136; Recep Cetintas, Ik Bes Aswr
Fukibh Usulii Literatilriinde Teklifi Hiikiim Terminolojisi (Ankara: Fecr Yayinevi,
2015), 202-227.
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Scholars of Hanafi wusil al-figh define haram with a focus on
sanctions for the committer and rewards for those who leave baram.
According to al-Jassas (d. 370/981), mahzur, which he uses as
synonymous with baram, signifies “what the mukallaf (the one
vested with responsibility) will deserve for punishment upon
commitment and reward upon abandoning.”® ‘Ala> al-Din al-
Samarqgandi (d. 539/1044), defines haram as the opposite of fard
(obligatory) and the definitive wdjib (compulsory), therefore, it is
what makes the committer sinful and the commitment to which leads
to the threat of punishment.” Al-Lamishi (d. 5"-6" century AH) uses
the same method and quotes two definitions, specifically, the “thing
for which one deserves reprimand for committing,” the “thing for
which one becomes a sinner because of doing and acquires merit for
approaching Allah if it is abandoned.” According to Ibn al-Sa<ati (d.
694/1295), haram is something that “the commitment to which, as a
deed, causes denunciation that is pursuant to shari‘ab.” The last
description, which is more accurate owing to the fact that it put
mubah that leads to abandonment of wdajib out of the haran?’, is
identical to the definition of mabzar by Shafiq jurist Sayf al-Din al-
Amidi (d. 631/1233)." Sadr al-Shari‘ah (d. 747/1347) and Mulla al-
Fanari (d. 834/1431) define haram as “something for commitment of
which a person is punished.”" In contrast, Mulla Khusraw (d.

®  Abh Bakr Ahmad ibn ‘Ali al-Jassas al-Razi, al-Fusil fi l-usitl, ed. Ujayl Jasim al-

Nashami, 2™ ed. (Kuwait: Wizarat al-Awqaf wa-l-Shu’an al-Islamiyyah, 1985), III,

247.

Abu Bakr <Ala> al-Din Shams al-Nazar Muhammad ibn Ahmad al-Samarqandi,

Mizan al-usil fi nata’ij al-uqil (al-Mukbtasar), ed. Muhammad Zaki ‘Abd al-

Barr (Cairo: Maktabat Dar al-Turath, 1997), 43.

8 Abu I-Thana> Mahmtd ibn Zayd al-Lamishi, Kitab fi usiil al-figh, ed. ‘Abd al-
Majid Turki (Beirut: Dar al-Gharb al-Islami, 1995), 61.

2 Abu l-‘Abbas Muzaffar al-Din Ahmad ibn ‘Ali ibn Taghlib Ibn al-Sa<ati, Nibayat al-
wusil ila lm al-usiil al-ma‘raf bi-Badi® al-nizam al-jami< bayna kitab al-
Bazdaw? wa-I-Ihkam, ed. Ibrahim Shams al-Din (Beirut: Dar al-Kutub al-
Ilmiyyah, 2004), 105.

10 See Abl I-Hasan Sayf al-Din ‘Ali ibn Muhammad al-Amidi, al-Ihkam fi usil al-
abkam, ed. ‘Abd al-Razzaq ‘Afifi (Riyadh: Dar al-Sumay<i, 2003), I, 153.

"' Sadr al-Shari‘ah al-Awwal <Ubayd Allah ibn Mas<d al-Mahbubi, al-Tawdib sharh
al-Tangih, ed. Muhammad ‘Adnan Darwish (along with Sa‘d al-Din Mas‘td ibn
“Umar al-Taftazant’s al-Talwib ila kashf baqa’iq al-Tangib; Beirut: Sharikat Dar
al-Arqam ibn Abi l-Arqgam, 1998), II, 275; Shams al-Din Muhammad ibn Hamzah
Mulla al-Fanari, Fusil al-badda’ic fi usil al-shara’i, ed. Muhammad Hasan
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885/1480) does not directly define hpardam. Nevertheless, in the
content of his expressions, “hardam necessitates punishment,
whereupon one who commiits it will deserve punishment due to such
an act” is similar to the foregoing descriptions."

Apparently, sanction, which is an essential element in the
abovementioned descriptions, signifies punishment, denunciation,
and sinfulness. Another common feature in these descriptions is the
relation between the commitment of hardam and sanction. Sadr al-
Shari‘ah and Mulla al-Fanari suggest that punishment is an inevitable
consequence of committing haram. Nevertheless, man is not
necessarily punished for committing haram, due to a lack of intent or
forgiveness from Allah. For the possibility of engaging in haram by
mistake, one can oppose the obligatory causal link between sin and
haram that is described by al-Samarqandi and al-Lamishi."® While
defining haram, al-Jassas uses the term “being worthy of
punishment,” Tbn al-Sa‘ati mentions “causing denunciation,” and
Mulla Khusraw discusses “requiring punishment” and “deserving
punishment.” Thus, these scholars believe that there is no obligatory
relation between sanction and the commitment of hardm and seek a
more accurate definition that can evade foregoing objections. Unlike
others, al-Jassas and al-Lamishi strikingly refer to “gaining merit when
abandoned” in their definitions of haram. Whether or not avoiding
an act can lead to reward is closely related to the problem of
requiring the obligation (taklif); therefore, it is still a controversial
topic among jurists."* We are content with the present information
because the descriptions of haram with regard to bhukm are not

Muhammad Hasan Isma‘l al-Shafi<i (Beirut: Dar al-Kutub al-Tlmiyyah, 2000), I,
244,

Muhammad ibn Faramuaz (Faramurz) ibn ‘Ali Mulla Khusraw, Mir’at al-usil sharb
Mirgat al-wusil (Istanbul: Dar al-Tiba‘ah al-‘Amirah, 1309), II, 390, 393-394.

3 For this question, see Badr al-Din Muhammad ibn Bahadur ibn ‘Abd Allah al-
Zarkashi, al-Babr al-mubit fi usil al-figh, ed. ‘Abd al-Qadir ‘Abd Allih al-‘Ani
and ‘Umar Sulayman al-Ashqar, 2™ ed. (Kuwait: Wizarat al-Awqaf wa-l-Shw’tin al-
Islamiyyah, 1992), 1, 256-257.

See Abu Hamid Muhammad ibn Muhammad al-Ghazali, al-Mustasfa min <ilm al-
usil (along with Muhibb Allah Ibn ‘Abd al-Shakar al-Bihar?’s Musallam al-thubiit
and ‘Abd al-‘Ali Muhammad ibn Nizam al-Din al-Ansari’s Fawatib al-rabamdiit bi-
sharb Musallam al-tbubunt fi usil al-figh, Bulaq: al-Matba‘ah al-Amiriyyah, 1322),
I, 90.

12

14
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directly associated to the theme of our paper.”

In addition to sanction, religious ordinances/rules (al-abkam al-
shar<yyah) can be described as based on the quality of proof that is
determined. In fact, when defining and explaining fard and wajib,
Hanalff jurists account for the definitive or speculative nature of proof.
Accordingly, fard is an act for which commitment is determined via
definitive proof (dalil gatD, while wdjib is that in which commitment
is determined via speculative proof (dalil zanni).'° Is a similar case in
question when defining and explaining hardm in the Hanafi school?

In modern wusil al-figh works and those about hardam, it is
asserted that proof about prohibition has to be definitive for haram
to be determined in the Hanafi school. For example, Khudari Beg (d.
1927) asserts that according to Hanafis, the bukm is baram if the
proof, which requires obligatory avoidance of an act, is determined in
a definitive manner, and that hukm will be makrih tabrimi
(prohibitively disliked/discouraged) when it is determined in a
speculative manner.'” Therefore, Khudari Beg claims that
definitiveness of proof is a prerequisite for authenticity (thubitd), in
other words, its belonging to its origin, for which hardam can be
determined according to Hanafis; similar assertions are common in
many modern works on the same problem."

> For other param descriptions and evaluation with the hpukm of haram

commitment in focus, see Ugur, “Fikih UsGliinde Haram Kavrami,” 19-25.

1 Abt Zayd ‘Ubayd Allah ibn ‘Umar ibn Isa al-Dabasi, Taqwim al-adillab fi usil al-
Sfigh, ed. Khalil Muhyi al-Din al-Mays (Beirut: Dar al-Kutub al-Tlmiyyah, 200D),
77; Abu I-Hasan Aba 1-<Usr Fakhr al-Islam °Ali ibn Muhammad al-Bazdawi, Usiil
al-Bazdawi, ed. ‘Abd Allah Mahmud Muhammad ‘Umar (along with <Ala> al-Din
‘Abd al-Aziz ibn Ahmad al-Bukhari’'s Kashf al-asrar ‘an Usil Fakbr al-Islam al-
Bazdawr, Beirut: Dar al-Kutub al-Ilmiyyah, 1997), 11, 436-438; Abu Bakr Shams
al-22immah Muhammad ibn Abi Sahl al-Sarakhsi, Usil al-Sarakbsi, ed. Abu I-
Wafa> al-Afghani (Hyderabad, al-Dakkan: Lajnat Thya> al-Ma‘arif al-Nu‘maniyyah,
n.d. = Beirut: Dar al-Kutub al-Ilmiyyah, 1993), I, 110-111; al-Samarqandi, Mizan
al-usil, 28-29.

7" Muhammad Khudari Beg, Usil al-figh, 6™ ed. (Egypt: al-Maktabah al-Tijariyyah

al-Kubra, 1969), 34, 49-50.

For example, see Wahbah al-Zuhayli, Usal al-figh al-Islami (Damascus: Dar al-

Fikr, 1986), I, 85-86; Muhammad Abu I-Fath al-Bayanuni, al-Hukm al-taklifi fi I-

shari‘ab al-Islamiyyab (Damascus: Dar al-Qalam, 1988), 197, 204; Zekiyyuddin

Sa‘ban [Zaki al-Din Sha‘banl, Isidm Hukuk llminin Esaslar: (Usilii’l Fikb), trans.

Ibrahim Kafi Donmez, 5" ed. (Ankara: Turkiye Diyanet Vakfi Yaynlari, 2001),

18
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Hanafis and most scholars agree that an exactitude of proof is
necessary for determining haram. In other words, the proof must be
precise, clear, and binding in such a manner that there is no need for
interpretation or explanation. Khudari Beg and those on the same
page indicated that proof for Hanafis should also be definitive in
authenticity when determining hardam, and the proof that has
definitive authenticity are Quranic verses, multiply transmitted
traditions (al-sunnab al-mutawatirab), and consensus (ifmao.
According to several of these scholars, haram can also be determined
through the well-known hadith (al-sunnab al-mashhitrah).” Putting
aside the debates about the definitiveness of ijma<and al-sunnab al-
mashhizrah,” when definitiveness for both authenticity and
significance (daldalab) is required to conclude that an act is haram,

251-252; Fahrettin Atar, Fikih Usiilii, 5® ed. (Istanbul: Marmara Universitesi
ilahiyat Fakiiltesi Vakfi [iFAV] Yaymlari, 2002), 127; ‘Abd al-Karim Zaydan, al-
Wayjiz fi usiil al-figh (Beirut: Muwassasat al-Risalah, 2002), 41,46; Ahmad Mahmuad
al-Shafiq, Usal al-figh al-Islami (Beirut: Manshurat al-Halab al-Huqtgiyyah,
2002), 229; Mohammad Hashim Kamali, Principles of Islamic Jurisprudence, 3™
rev. and enl. ed. (Cambridge, UK: The Islamic Texts Society, 2003), 410, 421,
Ferhat Koca, “Haram. Fikih,” in Tiirkiye Diyanet Vakfi Isldm Ansiklopedisi (DIA),
XVI, 100; Abdullah Kahraman, “islam’da Helal ve Haramin Yeri ve Fikih Usulii
Acisindan Temellendirilmesi,” Islam Hukuku Arastirmalar: Dergisi 20 (2012), 51;
Muhsin Kocak, Nihat Dalgin, and Osman Sahin, Fikib Usiilii (Istanbul: Ensar
Nesriyat, 2013), 214; Kahraman, Fikih Usiilii, 3 ed. (Istanbul: Ragbet Yayinlari,
2014), 211.
Y Khudari Beg, Usil al-figh, 49; al-Zuhayli, Usil al-figh al-Islami, 1, 86; Sa‘ban,
Isldm Hukuk Ilminin Esaslar:, 251.
In Hanafi wusal, consensus (ijma9 is often expressed as definitive proof;
nevertheless, it is understood that the definitive or speculative character of
consensus varies depending on its form of occurrence, document, related topic,
method of its report to posterities, and quality of related mujtabid. For additional
information, see al-Bazdawi, Usil, 111, 386; al-Sarakhsi, Usil, 1, 318-319; ‘Ala> al-
Din ‘Abd al-Aziz ibn Ahmad al-Bukhari, Kashf al-asrar ‘an usil Fakbr al-Islam
al-Bazdawi, ed. ‘Abd Allah Mahmtd Muhammad “Umar (along with Abt 1-<Usr
al-Bazdawt’s Usii/ al-Bazdawi; Beirut: Dar al-Kutub al-‘Ilmiyyah, 1997), III, 385-
380; ‘Adnan Kamil al-Sarmini, Hujjiyyat al-ijmac (Jeddah: Dar Nar al-Maktabat &
Muassasat al-Rayyan, 2004), 404-414; fbrahim Kafi Donmez, “icma,” in Tiirkiye
Diyanet Vakfi Islam Ansiklopedisi (DIA), XXI, 426. About epistemological value of
well-known hadith (al-sunnab al-mashhiirab), see al-Bazdawi, Usil, 11, 534-536;
al-Sarakhsi, Usil, 1, 291-295; ‘Abd al-‘Aziz al-Bukhari, Kashf al-asrar, 11, 534-537,
Mehmet Ali Yargt, Meshur Siinnetin Dindeki Yeri (Istanbul: Ensar Nesriyat, 2009),
101-140.
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one who denies haram should consequently be declared an
unbeliever. Indeed, some authors, who ascribe this condition to the
Hanafi school, assert that those who deny haram is
declaredunbelievers under the Hanafi school.*

Is it possible to accept that the restriction that definitiveness of the
authenticity of proof is necessary for determining hardam, and,
accordingly, that the view that one who denies haram will be
declared as an unbeliever is the general opinion of the Hanafi school?
Do the approaches in conventional wusii/ works and use of the term
baram in furii*works support such assertions? In the classical period,
were there any Muslim jurists who defended these assertions? This
study intends to answer these questions. As such, we analyze relevant
approaches in Hanafi wusi/ works, as well as the use of the term
baram in furibooks. Because the topic of this study is bardam in the
Hanafi school with regard to its proof and declaration of its denier as
an unbeliever; related definitions and problems in wusi/ works by
kalam scholars are beyond the scope of this paper. Likewise, issues
that are related Hanafi usizi/ works, such as identical or similar haram
concepts, as well as their relation to the latter, divisions of haram,
baram as an indulgence/concession (rukhsah), the relation between
baram and other religious rules/ordinances, its origin, ways of
obtaining it, forms of its expression in the Qur’an and hadiths, and
objectives and justifications for declaing hardam are beyond the scope
of this study.

I. The Treatment of Haram in Usiil Works

Al-Dabusi (d. 430/1039), al-Bazdawi (d. 482/1089), and al-Sarakhsi
(d. 483/1090) examine <azimah bukms (initial determined rules) in
four categories, specifically, fard, wajib, sunnab, and ndfilah, while
haram is not discussed as a hukm category.”” Evidently, this does not
mean that they do not consider baram as a religious rule. Because
abandoning bharam is fard and fard is the opposite of haram, the
foregoing jurists evaluate hardam in the scope of fard and do not

2 Khudari Beg, Usiil al-figh, 49; al-Zuhayli, Usil al-figh al-Islami, 1, 86; Sa‘ban,
Islam Hukuk Ilminin Esaslari, 251-252; Mahmad al-Shafiq, Usil al-figh al-Islami,
235; Kamali, Principles of Islamic Jurisprudence, 421; Kahraman, Fikih Usillii,
211.

2 See al-Dabusi, Taqwim al-adillab, 77-80; al-Bazdawi, Usil, 11, 436, al-Sarakhsi,
Usal, 1,110-116, 117.
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separately discuss it in related divisions. Indeed, al-Sarakhsi
highlights two aspects of wdajib in the following definition: “Wajib
signifies what is compulsory to doj; as for problems about palal and
burmab (being haram), it signifies what is compulsory to
abandon.”” Therefore, in al-Sarakhst’s division of hukms, wajib
includes both what is compulsory to do and abandon. Consequently,
according to his division, fard also includes baram. ‘Abd al-‘Aziz al-
Bukhari (d. 730/1330) has a clearer approach to the issue. For him,
the bhukms in al-Bazdawi’s classification covers acts in forms of
commitment and abandonment. When the proof for the haram
character of an act is definitive, such as in prohibitions of maytah
(impure meat) and kbamr (wine), it is fard to abandon the act subject
to prohibition. When the proof, which expresses prohibition, is not
definitive but incorporates doubt — doubt in the examples by ‘Abd al-
‘Aziz al-Bukhari apparently indicates speculative character with
regard to authenticity — it is wajib to abandon the act.** Ibn Malak (d.
after 821/1418) also indicates that haram is included within fard or
wajib depending on definitiveness of proof.” This established
relation between haram and fard, as well as the evaluation of haram
within the scope of fard, are important for analyzing the problems
below. Followers of this approach include jurists, such as al-
Akhsikathi (d. 644/1247),% al-Khabbazi (d. 691/1293),” and Hafiz al-
Din al-Nasafi (d. 710/1310).%

% Al-Sarakhsi, Usii/, 1, 111.

2 <Abd al-‘Aziz al-Bukhari, Kashf al-asrar, 11, 436.

% qzz al-Din ‘Abd al-Latif ibn ‘Abd al-‘Aziz Ibn Malak, Sharb al-Mandr (along with
Yahya ibn Qaraja al-Ruhawi, Hashiyab ‘ald Sharb al-Mandr, ‘Azmizadah
Mustafa ibn Bir ‘Ali’s Hashiyab ‘ala Sharb al-Mandr, and Burhan al-Din
Muhammad ibn Ibrahim al-Halabi's Anwar al-halak ‘alda Sharb al-Mandar li-Ibn
Malak, in Sharh al-Mandar wa-bhawdshibi min ilm al-usil; Darsa‘adah: Matba‘a-i
“Uthminiyyah, 1315), 579-580.

% See Abu l-Barakat Hifiz al-Din ‘Abd Allah ibn Ahmad al-Nasafi, Sharb Hafiz al-
Din al-Nasafi li-kitab al-Muntakbab fi usil al-madbbab li-Mubammad ibn
Mubammad ibn Umar al-Akbsikathi, ed. Salim Ogiit (Istanbul: n.p., 2003), 560.

# Jalal al-Din AbG Muhammad ‘Umar ibn Muhammad ibn ‘Umar al-Khabbazi, al-

Mughni fi usil al-figh, ed. Muhammad Mazhar Baqa (Mecca: Jami‘at Umm al-

Qura Markaz al-Bahth al-<Ilmi wa-Ihya> al-Turath al-Islami, 1403), 83-86.

Al-Nasafi, Kashf al-asrar: Sharb al-musannif ‘ald I-Manar (along with Ahmad

ibn Abi Sa‘d ibn ‘Abd Allah [‘Ubayd Allah] Mulla Jiwan al-Laknawi’s Niar al-

anwar ‘ald I-Mandr, Beirut: Dar al-Kutub al-Tlmiyyah, 19806), 1, 448 ff.
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However, certain Hanafi jurists treat haram independently in their
bukm classifications. As far as we can determine, the first of these
scholars was al-Jassas. Al-Jassas divides voluntary acts of mukallaf
(the legally responsible agent), mentally into three categories:
mubah, wajib, and mahbzir® Elsewhere, he groups acts into four
categories in religio-juridical terms, specifically, wdajib, mabzir,
manditb (recommended), and mubah.”® For him, mabziiris “the act
upon the commitment of which mukallaf will be worthy of
punishment and abandonment will be worthy of reward.”' In usil
work, mabziir is occasionally used instead of haram, therefore, al-
Jassas must have meant haram with mapzir. Nevertheless, please
remember that al-Jassas did not mention the foregoing classifications
under the title or in the context of religious ordinances/rules. For
bukm classifications by ¢Ala’> al-Din al-Samarqandi and al-Lamishi,
baram is discussed separately. Nevertheless, the contrast between
baram and fard remains decisive in hardm definitions. According to
these two jurists, the concepts of haram, mubarram, and naby are
opposites of fard and definitive wayib, therefore, it is possible to
attain the definition of hardam based on the opposite definitions for
fard and definitive wajib. They mention several of the foregoing
examples to show how to attain defining baram through fard. In a
sense, they ascribe bharam definitions to chapters about fard and
definitive wajib.”® In addition, al-Samarqandi in particular,
emphasizes fard more than baram. Jurists who separately discuss
baram include Ibn al-Sa<ati (d. 694/1295),* Sadr al-Shari‘ah (d.
747/1347), Mulla al-Fanari (d. 834/1431),° Ibn al-Humam (d.
861/1457),” Mulla Khusraw (d. 885/1480),%® Ibn ‘Abd al-Shakar (d.
1119/1707),” and Abt Sa‘id al-Khadimi (d. 1176/1762).*

# Al-Jassas, al-Fusil fi l-usil, 111, 247.

30 Ibid., 11, 166.

U Ibid., 111, 247.

2 The first division by al-Jassas is under the title of pukm about things prior to

religious declaration/waby. The second division that is mentioned is related to

the fact that ordering something requires abandoning its opposite.

3% Al-Samarqandi, Mizan al-usitl, 43; al-Lamishi, Kitab fi usil al-figh, 61.

3 Ibn al-Saati, Nibayat al-wusil, 105.

3 Sadr al-Shari‘ah, al-Tawdib, 11, 271, 275.

36 Mulla al-Fanari, Fusil al-bada’i< 1, 244.

%7 Kamil al-Din Muhammad ibn ‘Abd al-Wahid Ibn al-Humam, al-Tabrir fi usil al-
figh al-jamic bayna istilabay al-Hanafiyyab wa-I-Shafi<iyyab (along with
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II. Definitiveness of Proof for Haram

A. Definitiveness of Proof for Haram in Usil Works

As indicated in introduction, many modern studies assert that in
the Hanafi tradition, the proof, which prohibits an act, must be
definitive in authenticity and signification to determine the haram."
Does this argument accurately reflect the views of the founding
imams of the school and classical Hanaff jurists?

In his work, al-Imam Muhammad does not describe haram or
provide definitive or speculative character of its proof. Hanafl usil al-
figh relates the views of Muhammad al-Shaybani as follows: An act,
the abandonment of which is demanded in a conclusive and binding
manner and with definitive proof, is param. If such demands (falab)
occur upon not definitive but speculative proof, the act is not called
baram but is makrith tabrimi. Whoever commits makriih tabrimi
becomes worthy of punishment similar to one who commits bharam.
Therefore, according to al-Shaybani, makrib tabrimi is essentially
baram. Nevertheless, he refrains from naming this hbaram because it
is determined through speculative proof and calls it makrih
tabrimi? As is seen, in his distinction between baram and makrih

Muhammad Amin ibn Mahmtad Amir Badshah al-Bukhari’s Taysir al-Tabrir,
Egypt: Matba‘at Mustafa al-Babi al-Halabi wa-awladuh, 1350), 11, 134-135.

¥ Mulla Khusraw, Mir’ar al-usiil, 11, 390, 393-394.

% Muhibb Allah Ibn <Abd al-Shakar al-Bihari, Musallam al-thubiit (along with Abi
Hamid Muhammad ibn Muhammad al-Ghazal’s al-Mustasfa min “ilm al-usiil and
‘Abd al-‘Ali Muhammad ibn Nizam al-Din al-Ansari’s Fawatib al-rabamiit bi-
sharb Musallam al-tbubunt fi usil al-figh, Bulaq: al-Matba‘ah al-Amiriyyah, 1322),
I, 58-59.

© Aba Sa‘id Muhammad ibn Mustafd ibn <Uthman al-Khadimi, Majami* al-haqa’iq
min al-usiil (Istanbul: Shirkat-i Sahafiyya-i ‘Uthmaniyyah, 1308), 36-37.

1 Khudari Beg, Usil al-figh, 34, 49-50; al-Zuhayli, Usil al-figh al-Islami, 1, 85-86; al-
Bayanini, al-Hukm al-taklifi, 197, 204; Sa‘ban, Isldm Hukuk [lminin Esaslar,
251-252; Atar, Fikih Usiilii, 127; Zaydan, al-Wajiz, 41; Mahmuad al-Shafi<, Usil al-
Sfigh al-Islami, 229; Kamali, Principles of Islamic Jurisprudence, 410, 421; Koca,
“Haram. Fikih,” 100; Kahraman, “islam’da Helal ve Haramimn Yeri,” 51; Kocak,
Dalgin, and Sahin, Fikib Usiilii, 214; Kahraman, Fikih Usiilii, 211.

4 Sadr al-Shari‘ah, al-Tawdib, 11, 277; Sa‘d al-Din Mas‘ad ibn ‘Umar al-Taftazini, al-
Talwib ila kashf baqa’iq al-Tangib, ed. Muhammad ‘Adnan Darwish (along with
Sadr al-Shari‘ah al-Awwal ‘Ubayd Allah ibn Mas<td al-Mahbtbt’s al-Tawdib sharb
al-Tangib; Beirut: Sharikat Dar al-Arqam ibn Abi I-Arqam, 1998), 11, 277; Mulla al-
Fanari, Fusil al-badd’i<, 1, 244; Mulla Khusraw, Mir’at al-usil, 11, 394; al-
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tabrimi, al-Imam Muhammad takes the power of proof as a
benchmark and stipulates definitiveness of proof for determining
baram. On the other hand, usiz/ works by influential Hanafi scholars,
including al-Dabusi, al-Bazdawi, al-Sarakhsi, al-Lamishi, ‘Ala> al-Din
al-Samarqgandi, al-Akhsikathi, Ibn al-Sa<ati, al-Nasafi, Sadr al-Shari‘ah,
Mulla al-Fanari, and Mulla Khusraw, do not comprise an explicit
bharam definition based on the definitiveness of proof. Moreover, the
prerequisite of definitive proof is only ascribed to al-Imam
Muhammad and not to Aba Hanifah or Aba Yusuf.” Indeed, the fact
that there is no explicit quotation from Shaykhayn (i.e., Abt Hanifah
and Abu Yasuf) about the issue may be a clue that suggests that they
do not require definitive proof for haram.

As stated above, it is not surprising not to see any information on
this issue in the work by wusi/ scholars who treat baram within the
scope of fard and do not mention it as an independent hukm.
Moreover, their analysis of haram in the context of fard can be
interpreted in such a manner that they defend the necessity of
definitiveness of proof for haram. Indeed, the Hanafi school agrees
that the proof of fard should be definitive. Nonetheless, most usiz/
scholars, who treat haram as an independent hukm category, do not
mention the condition of definitive proof in their definitions of
baram. For example, al-Jassas defines the concept of mabzir as “the
act for which the mukallaf will be worthy of punishment upon
commitment and of reward upon abandonment.”* Thus, he does not
require definitive proof as a condition. Even though they do define
baram separately, al-Lamishi and ‘Ala> al-Din al-Samarqandi consider
the contrast between fard and haram as decisive to their haram
definitions; accordingly, they define fard as related to the sanctions

Khadimi, Majami© al-baqa’ig, 37. For examples about use of terms hardam and
makrih in the works by al-Imam Muhammad, see Mehmet Boynukalin,
muqaddimah to al-4sl, by Abt ‘Abd Allah Muhammad ibn al-Hasan al-Shaybani,
ed. Mehmet Boynukalin (Beirut: Dar Ibn Hazm, 2012), I, 262-267.

B Sadr al-Shariah, al-Tawdib, 11, 271, 275-277; Mulla al-Fanari, Fusil al-bada’i< 1,
244; Mulla Khusraw, Mir’at al-usil, 11, 394; al-Khadimi, Majami< al-haqa’iq, 37.
Likewise, Ottoman usii/ al-figh works do not ascribe the condition of definitive
proof to entire Hanafi school. See Buiylk Haydar Efendi, Usil-i Figh Dersleri
(Istanbul: al-Maktabat al-Mahmuadiyyah, n.d.), 426-427; Mehmed Seyyid, Usil-i
Figh: Madkhbal (Istanbul: Matba‘a-i ‘Amirah, 1333), 77-79; Mahmad As‘ad al-
Saydishahrti, Talkbis-i Usiil-i Figh (Izmir: Matba‘a-i Nikalayidi, 1313), 443.

o Al-Jassas, al-Fusil fi l-usil, TIT, 247,
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that one who abandons it will face. In addition, they describe fard in
relation to determining proof as “the necessity of which is determined
via definitive proof.” Nevertheless, the two wusil/ scholars define
baram exclusively in consideration of the sanction that the committer
will face and never discuss the definitiveness of proof.* Ibn al-Sa<ati
also does not mention definitive proof in his haram definition.”
Likewise, Hanafi wusi/ scholars, such as Sadr al-Shari‘ah, Mulla al-
Fanari, and Mulla Khusraw, define haram as related to the sanction
that the committer will be subject to, but do not review the necessity
of definitiveness of proof. Further, there is a striking difference in
fard and baram definitions by these scholars. This difference is so
apparent because these scholars assert that an act, the commitment of
which is preferred and abandonment of which is prohibited through
definitive proof, is fard, while an act, the abandonment of which is
preferred over its commitment and the commitment of which is
prohibited, is haram. At this point, usii/ scholars are attentive to their
use of words. Unlike fard, they never discuss the definitiveness of
proof for haram.® Because each indication in the succinct work is
chosen with the utmost diligence, these wusii/ scholars apparently do
not believe that definitiveness of proof is a condition for haram,
because they do not mention it in any manner whatsoever, even
though they explicitly express the necessity of definitive proof for the
authenticity of fard.

Statements by foregoing scholars about the distinction between
baram and makrith tabrimiappear to support our argument. Indeed,
an act, the abandonment of which is preferred over its commitment,
and the commitment of which is prohibited, is haram, while an act
that is not prohibited is makrith.” Makrih is divided in two as
makrith tanzihi (prohibitively disliked, but to a lesser degree) and
makrith tabrimi. According to Abt Hanifah and Abt Yasuf, makriih
tabrimi resembles bhardam but is not included in the latter. On the
other hand, makrith tanzibhi resembles halal. According to two

# Al-Samarqandi, Mizan al-usil, 28-29; al-Lamishi, Kitab fi usal al-figh, 57.

10 Al-Samarqandi, Mizdn al-usiil, 43; al-Lamishi, Kitab fi usil al-figh, 61.

7 Ibn al-Sa<ati, Nibayat al-wusil, 105.

% Sadr al-Shari‘ah, al-Tawdih, 11, 271, 275; Mulla al-Fanari, Fusil al-bada’i 1, 241,
244; Mulla Khusraw, Mir’at al-usil, 11, 390, 393; al-Khadimi, Majami* al-haqa’iq,
30.

#Sadr al-Shariah, al-Tawdib, 11, 271; Mulla al-Fanari, Fusil al-bada’i< 1, 241; Mulla
Khusraw, Mir’at al-usiil, 11, 390; al-Khadimi, Majami< al-haqda’iq, 30.
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jurists, makriih, in both aspects, is outside of haram. The
commitment of makriih is not prohibited, but its abandonment is
preferred over commitment. Because there is no prohibition of
commitment, a person who commits makrith tabrimi or makriih
tanzibi does not deserve punishment, but becomes subject to
reprimand (Gtab).” Therefore, makrith tabrimi is not included in
baram according to Abu Hanifah and Abt Yasuf. Unlike al-Imam
Muhammad, the two founding members of the school and their
followers believe that whether the act is prohibited or not and
whether the committer is worthy of punishment or not are the main
criteria for distinguishing between hardam and makrith tabrimi, and
do not account for the definitive or speculative character of proof.
The main criteria for distinction between bardam and makrith tabrimi
by al-Imam Muhammad is whether the proof is definitive or
speculative.

Ibn al-Humam, as well as scholars that he influenced, such as Ibn
Amir Hajj (d. 879/1474), Amir Badshah (d. 987/1579), Muhibb Allah
Ibn ‘Abd al-Shakar (d. 1119/1707), and Nizam al-Din al-Ansari (d.
1225/1810), introduce the prerequisite of definitive proof as the
absolute view of the Hanafi school and not merely the opinion of al-
Imam Muhammad. Therefore, if the proof about non-fulfilment of an
act is definitive in authenticity and significance, the act, of which
abandonment is required, is hardam, if its proof about non-fulfilment
is speculative, then such act will be makriih tabrimi. Makrith tabrimi
and param are identical in terms of deserving punishment.”" Thus, a
similar distinction between fard and wdjib on the basis of

0 Sadr al-Shari‘ah, al-Tawdib, 11, 277; al-Taftazani, at-Talwip, 11, 277; Mulla al-
Fanari, Fusil al-badd’i<, 1, 244; Mulla Khusraw, Mir’at al-usil, 11, 394; al-
Khadimi, Majami< al-haqa’iq, 37.

U Ibn al-Humam, al-Tabrir, 11, 135; Abt ‘Abd Allah Shams al-Din Muhammad ibn
Muhammad Ibn Amir Hajj, al-Tagrir wa-l-tabbir, ed. ‘Abd Allah Mahmud
Muhammad ‘Umar (Beirut: Dar al-Kutub al-Ilmiyyah, 1999), II, 103; Muhammad
Amin ibn Mahmtd Amir Badshah al-Bukhari, Taysir al-Tabrir (along with Kamal
al-Din Muhammad ibn ‘Abd al-Wahid Ibn al-Humam’s al-Tabrir fi usil al-figh,
Egypt: Matba‘at Mustafa al-Babi al-Halabi wa-awladuhu, 1350), II, 135; Ibn ‘Abd
al-Shakar, Musallam al-thubit, 1, 58; ‘Abd al-‘Ali Muhammad ibn Nizam al-Din
al-Ansari, Fawatib al-rabamiit bi-sharb Musallam al-thubit fi usil al-figh (along
with Muhibb Allah Ibn ‘Abd al-Shaktr al-Bihar’s Musallam al-thubiit and Aba
Hamid Muhammad ibn Muhammad al-Ghazali's al-Mustasfa min <ilm al-usil,
Bualaq: al-Matba‘ah al-Amiriyyah, 1322), I, 58.
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definitiveness of proof is equally employed for separating between
baram and makrizh tabrimi; and baram is accepted as a symmetrical
of fard. Most modern usiil al-figh authors, and specifically Khudari
Beg, explain haram with regard to the Hanafis, and mention an
indication for definitive proof. The difference between these and the
above-mentioned author is that the latter introduce the prerequisite
of definitiveness of proof, which al-Imam Muhammad exclusively
postulated as a criterion for separating between bharam and makriih
tabrimi, as the absolute opinion of the Hanafi school. In fact, given
the foregoing arguments and perspectives, this is in contrast to the
approaches of Abt Hanifah and Abt Yasuf, as well as their followers
and, thus, the majority of wsil al-figh scholars, for haram and
makrith tabrimi. Indeed, it is a separate matter to prefer the view of
al-Tmam Muhammad in this issue. Nevertheless, introducing his views
as the general opinion of Hanafi school does not seem appropriate
because such an attitude would indicate that Shaykhayn and their
followers completely agreed with al-Imam Muhammad.

This is the challenge when we address the problem in the context
of baram and makrib tabrimi. However, the question is also worth
analyzing with regard to the Hanafi distinction between fard and
wayib, the established relation between proof and hukm, and when
certain ugsiil scholars evaluate hardm in the scope of fard.

The lexical meanings of fard are “appreciation/measurement,” “to
cut,” and “exactitude.” When considering these lexical meanings,
Hanalfis argue that fard can be only be determined through definitive
proof, such as the Quran, multiply transmitted tradition, and
consensus. Consequently, all fard definitions incorporate a
discussion of definitive proof. The lexical meanings of wadjib are
“lesser,” “necessary,” and “required.” It is indicated that wdgjib is
determined with proof, such as an isolated hadith/single report
(khabar al-wabid), the authenticity of which is in doubt; accordingly,
the definition of wdajib reflects the speculative nature of proof.”
However, most scholars do not accept such distinctions between fard

52 Al-Dabusi, Taqwim al-adillab, 77; al-Bazdawi, Usitl, 11, 436-438; al-Sarakhsi, Usiil,
I, 110-111; al-Samarqandi, Mizan al-usil, 28-29; al-Lamishi, Kitab fi usil al-figh,
56-57; ‘Abd al-‘Aziz al-Bukhari, Kashf al-asrar, 11, 436-438; Sadr al-Shari‘ah, al-
Tawdih, 11, 271-272; Ibn al-Humam, al-Tabrir, 11, 135; Mulla Khusraw, Mir’at al-
usail, 11, 390. For detailed information, see al-Bayanuni, al-Hukm al-taklifi, 78-87.
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and wajib.”® For example, opposing the distinction between fard and
wajib, al-Imam al-Shafi‘i admits that the words fard and wdajib
essentially have separate lexical meanings. In addition, he states that
there is a difference between a hukm that is determined through
definitive proof and one that is determined with speculative proof.
Accordingly, the denier of the former will be declared as an
unbeliever, while the latter will not. Al-Imam al-ShafiT defends that
there should not be a terminological difference between fard and
wajib. For him, in the terminology, both words signify acts for which
the committer is praised and the abandoner is reprimanded in terms
of shari‘ah.>* According to deprecators of this view, the difference
between proof in terms of power and weakness, as well as definitive
and speculative character, does not necessitate any essential
difference in hukms, which are determined through this proof. For
example, the explicit or implicit, or even powerful or weak character
of wajib, does not indicate any difference with regard to whether
such thing is wdajib. Likewise, the definitive or speculative character of
proof that determines hurmah does not necessitate any difference in
such act in terms of being haram or not. Therefore, it is unacceptable
to assign fard and haram to the definitive and wajib and makrah
tahrimi fo the speculative.”

3 Several opinions are reported from Ahmad ibn Hanbal on this problem.
According to the most precise perspective, he does not differentiate between fard
and wajib. Nonetheless, he reportedly calls fard what is determined through
definitive proof and wdjib what is determined through speculative proof, such as
kbabar al-wabid and gqiyas. In addition, he reportedly names fard what is
determined via Qur’anic verses and wdjib what is determined via Sunnah. See
Abu 1-Wafa> “Ali ibn ‘Aqil ibn Muhammad ibn ‘Aqil al-Baghdadi al-Hanbali, a/-
Wadib fi usil al-figh, ed. ‘Abd Allah ibn ‘Abd al-Muhsin al-Turki (Beirut:
Muwassasat al-Risalah, 1999), 111, 163.

> Al-Taftazani, at-Talwip, 11, 272.

> Al-Amidi, al-Thkam, 1, 136. Al-Ghazali insists there is no difference between fard
and wajib, however, he does not deny the distinction of wdjib as definitive and
speculative, and says there will be no restriction in terminology as far as
meanings are comprehensible. See al-Ghazali, al-Mustasfa, 1, 66. Al-Tufi also
objects to the relation established by the Hanafis between proof and bukm;
nevertheless, he says the dispute between the Hanafis and most scholars is just
about wording, and cites specific examples about the distinction between fard
and wdjib. See Najm al-Din Abu I-Rabi¢ Sulayman ibn ‘Abd al-Qawi al-Tafi, Sharb
Mukbtasar al-Rawdah, ed. ‘Abd Allah ibn <Abd al-Muhsin al-Turki (Beirut:
Muwassasat al-Risalah, 1987), I, 276-277.
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Hanafis response to the above objection as follows: First, fard and
wayjib have different lexical meanings. In addition, there is a clear
difference between the two concepts in terms of their respective
bukm. This difference consists of the fact that denial of fard
necessitates unbelief (kuf?) while the denial of wdjib does not. In
addition, fard and wajib differ from each other in terms of levels of
obligation to act as required. In this respect, the obligation of acting
with fard is more powerful than with wdajib. This is not surprising,
because authenticity of the signified (madlal) depends on the
authenticity of proof. When two types of evidence differ in terms of
power, the hukms that are determined by these proofs will surely
differ

As shown, most scholar’s criticisms against the division of hukm
based on the definitive and speculative features of proof is not
specific to the distinction between fard and wajib, the separation is
also applicable for haram and makriih tabrimi. Likewise, we do not
necessarily have to limit the relation that is established by the Hanafis
between the definitive or speculative character of proof, and the true
nature of pukms that is determined by these proofs, only with fard
and wdjib. In this respect, it is apparently possible to consider the
prerequisite of definitive proof as a common perspective of HanafT
madhhab. As indicated above, the treatment of hardm by certain
Hanafi usil scholars in the scope of fard strengthens this possibility.
Indeed, if haram is the opposite of and symmetrical to fard, the
definitiveness of proof should be obligatory for haram, just as it is for
fard. However, these two points — in other words, the Hanafi
approach on the relation between proof and hukm and their
evaluation of haram in the scope of fard — allow us to attain an
indirect conclusion that is not direct and compulsory. In any case, the
foregoing haram definitions express explicit and direct information
for the fact that definitive proof is not a prerequisite.

In contrast, treating haram in the context of fard does not
necessitate that these two hukm categories must be identical in every
aspect — aside from the fact that the demand of the Lawgiver is
affirmative in fard and negative in baram. In other words, two
features of haram are highlighted for its lexical meaning. One of
these traits is that its limits are definite and do not allow a rise or fall;

% Al-Sarakhsi, Usi/, 1, 111-112; ‘Abd al-‘Aziz al-Bukhari, Kashf al-asrar, 11, 441; Sadr
al-Shari‘ah, al-Tawdib, 11, 272.
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the other is that it is determined by definitive proof.”” It is impossible
to claim that the first trait also exists in hardm. This is because some
acts, which are not known beforehand but eventually appear, can be
ruled bharam. Nevertheless, there is no such case that can be in
question for fard. Evidently, one of the two essential characteristics of
fard is not present for bharam. Likewise, determination through
definitive proof, another feature of fard, may not be applicable for
baram. Then, again, Hanalf jurists occasionally use the term fard for
the demands from the Lawgiver that are not determined with
definitive proof. For example, one of the meanings of fard is “the act
in the absence of which the hukm of legality (jawaz) will die out.”
This category includes following examples: Performing mash, which
is rubbing one-fourth of the head in ablution, and rinsing the mouth
and nostrils in major ablution (ghus)) are fard and prayer of witr is
fard according to Abu Hanifah. Therefore, fard is divided into two
categories that are definitive/belief-related and speculative/practical;
one who denies practical fard is not declared as an unbeliever.”® Even
though fard here signifies wdajib and possibly rukn (core element) in
some cases; this does not change the fact that the term fard is equally
used for demands in which proof is not definitive. This is yet
additional evidence that treating hardam in the scope of fard does not
necessitate definitiveness of the proof for baram. Moreover, given
this fact about fard, one can claim the following: “If the term fard is
used for hukm of certain problems for commitment of which there is
no definitive demand by the Lawgiver and if fard, in this respect, is
classified as definitive and speculative, likewise, the bharam quality
may be determined even without definitive demands by the Lawgiver
for abandoning such an act; accordingly, similar to fard, baram
should also be divided into subgroups, such as definitive/belief-
related and speculative/practical.”

7 Al-Bazdawi, Usil, 11, 437; al-Sarakhsi, Usial, 1, 110.

8 Sadr al-Shariah, al-Tawdib, 11, 272; al-Taftazani, al-Talwib, 11, 272-273; Mulla
Khusraw, Mir’at al-usil, 11, 391; id., Durar al-bukkam fi sharb Ghurar al-abkam
(Karachi: Mir Muhammad Kutubkhinah, n.d.), I, 6, 17, 112; Damad Abd al-
Rahman ibn Muhammad Shaykhizadah, Majma* al-anbur fi sharb Multaqa I-
abbur (along with Burhan al-Din Muhammad ibn Ibrahim al-Halab?’s Multaqga I-
abbur and ‘Ala> al-Din Muhammad ibn <Ali ibn Muhammad al-Haskafi’'s al-Durr
al-muntaqa fi sharb al-Multaqad, Beirut: Dar Thya> al-Turath al-‘Arabi, n.d.), I, 11,
21.
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Some wusil work comprises expressions that being bardam may be
determined with speculative proof. According to Ibn Malak,
classifying the initial determined rules (<azimab) by al-Nasafi
includes haram, makrith, and mubah. Ibn Malak states the following
about baram: “Haram is included by fard or wdjib, because if the
necessity of haram, as in the prohibition of wine, is determined via
definitive proof, it is fard to abandon it. If the necessity of
abandoning haram is determined via speculative proof, such as the
prohibition of chess, it is wdajib to abandon it.” Thus, Ibn Malak
clearly indicates that baram can be determined via speculative
proof.*

B. Definitiveness of Proof for Hardam in Furiic Works

After an analysis of definitiveness of proof of haram in wusiil
works, the use of param should be examined in furii< al-figh works.
Thus, we will be able to determine compliance or non-compliance
between wusil and furiic on this issue. However, it is impossible to
address all of the problems where the term haram is used in furi<

59

Ibn Malak, Sharb al-Mandar, 580. For an explanation of this treat by Ibn Malak,
see Yahya ibn Qaraja al-Ruhawi, Hashiyah ‘ala Sharb al-Manar (along with Izz
al-Din ‘Abd al-Latif ibn ‘Abd al-‘Aziz Ibn Malak’s Sharb al-Mandr, ‘Azmizadah
Mustafa ibn Bir ‘Ali’s Hdashiyab ‘ala Sharbh al-Mandr, and Burhan al-Din
Muhammad ibn Ibrahim al-Halabi's Anwar al-halak ‘alda Sharb al-Mandar li-Ibn
Malak, in Sharh al-Mandar wa-bhawdshibi min <ilm al-usil; Darsa‘adah: Matba‘a-i
‘Uthmaniyyah, 1315), 580; ‘Azmizadah Mustafa ibn Bir ‘Ali, Hashiyab ‘ald Sharb
al-Manar (along with Izz al-Din ‘Abd al-Latif ibn ‘Abd al-‘Aziz Ibn Malak’s Sharh
al-Manar, Yahya ibn Qaraja al-Ruhawt’s Hdashiyab ‘ald Sharb al-Mandr, and
Burhan al-Din Muhammad ibn Ibrahim al-Halabi's Anwar al-halak <ald Sharb al-
Manar li-Ibn Malak, in Sharb al-Mandr wa-bhawdshibi min <Glm al-usil,
Darsa‘adah: Matba‘a-i ‘Uthmaniyyah, 1315), 580.

®  Here, Ibn Malak might mean makrith tabrimi via bharam. Nonetheless, his
statements about pukm on chess in the commentary on Majma* al-babrayn rule
out this possibility. More precisely, Ibn al-Sa‘ati states that chess is absolutely
baram. Tbn Malak annotates that chess is hardam whether it is in the form of
gambling or not. See Ibn al-Sa‘ati, Majma* al-babrayn wa-multaqga I-nayyirayn
Ji I-figh al-Hanaffi, ed. llyas Qablan (Beirut: Dar al-Kutub al-Ilmiyyah, 2005), 823
and footnote 9. In Hanafi school, there are two views that dub chess makriih or
baram, respectively. See Burhan al-Din Abu l-Hasan ‘Ali ibn Abi Bakr al-
Marghinani, al-Hidayah sharb Bidayat al-mubtadi, ed. Muhammad ‘Adnan
Darwish (Beirut: Sharikat Dar al-Arqam ibn Abi I-Arqam, n.d.), IV; 381; Ibn al-
Sa<ati, Majma“ al-babrayn, 823; Shaykhizadah, Majma* al-anbur, 11, 553.



Definitiveness of Proof of Haram and Hukm of Its Denial 251

works in a single paper. Therefore, we attempt to attain a conclusion
by using subjects with examples in which due quality and quantity
enable a determination about our problematic in furii<works.

In furii© works, specifically at the beginning of the chapter on
karahiyyab (being makriih), the concept of makriih is addressed and
provides information about baram and makrith tabrimi that is
similar to that in usiz/ works.®" According to these works, the position
of makrith tabrimi in the face of baram is similar to that of wadajib
with respect to fard, some work ascribes this positioning exclusively
to al-Imam Muhammad.®”* Several other works prefer the views of
Abt Hanifah and AbG Yusuf over al-Imam Muhammad about
whether makrib tabrimiis baram or is close to bharam.”® Pursuant to
such information in furii< works, al-Imam Muhammad is apparently
the only scholar to require definitive proof for hardam. Nevertheless,
some approaches accept this requirement as the madhhab’s general
view. For example, the foregoing position is introduced as an
absolute Hanafi view in some sources.® In addition, some works
define haram as “something the commitment of which is prohibited
via definitive proof,” which clearly indicates a prerequisite for
definitive proof. Thereupon, something, the commitment of which is

1 For some examples, see ‘Ala> al-Din Abt Bakr ibn Mas<ad al-Kasani, Bada’ic al-

sand’i< fi tartib al-shard’ic (Cairo: al-Matba‘ah al-Jamaliyyah, 1910 — 2™ ed.,
Beirut: Dar al-Kutub al-<Ilmiyyah, 1986), V, 118 . Also see al-Marghinani, al-
Hidayah, TV, 360; Muhammad Amin ibn ‘Umar ibn ‘Abd al-‘Aziz Ibn <Abidin,
Hashiyat Radd al-mubtar ‘ala I-Durr al-mukbtar sharb Tanwir al-absar fi figh
madbbab al-Imam Abi Hanifab al-Nu‘man, 20d ed, (along with <Ala> al-Din
Muhammad ibn ‘Ali ibn Muhammad al-Haskafi’s, al-Durr al-mukbtar sharb
Tanwir al-absar, Beirut: Dar al-Fikr, 1992), VI, 337-338.
Shams al-Din Muhammad ibn Husam al-Din al-Khurasani al-Quhistani, jami< al-
rumiiz (Qazan: n.p., 1299), 11, 165; Zayn al-Din ibn Ibrahim ibn Muhammad Ibn
Nujaym al-Misti, al-Bapr al-ra’iq sharb Kanz al-daqa’ig, 2™ ed. (Beirut: Dar al-
Kitab al-Islami, n.d.), VIII, 205.
For works that adopts the view of Shaykhayn, see al-Quhistani, jami< al-rumiiz,
II, 165. Also see Shaykhizadah, Majmac al-anbur, 11, 523; <Ala> al-Din
Muhammad ibn <Al ibn Muhammad al-Haskafi, al-Durr al-mukbtar sharb
Tanwir al-absar, 2™ ed. (along with Muhammad Amin ibn ‘Umar ibn ‘Abd al-
‘Aziz Tbn “Abidin’s Hashiyat Radd al-mubtar ‘ald I-Durr al-mukbiar sharb
Tanwir al-absar [fi figh madbbab al-Imam Abi Hanifab al-Nu‘man; Beirut: Dar
al-Fikr, 1992), VI, 337.
¢ Mulla Khusraw, Durar, 1, 310; Shaykhizadah, Majma“ al-anbur, 11, 523; Ibn
Abidin, Radd al-mubiar, V1, 337.
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prohibited by speculative proof, is makrith tabrimi®® These data all
reveal an ambiguity about whether the prerequisite for definitive
proof is the madhhab’s common view or whether it only belongs to
al-Tmam Muhammad. We will first analyze examples in which
definitive proof is required for the bukm of haram and then those
where the term hbaram is used without definitive proof to examine
whether there is an equivalent for this fact in far< (secondary) issues
and to investigate the solidity of the prerequisite for definitive proof.

1. Certain Examples on Necessity of Definitive Proof for
Authenticity of Hardam

According to a narrative by al-Hasan ibn Ziyad (d. 204/819),
horsemeat is param for Aba Hanifah.® However, zahir al-riwayah”
reads that horsemeat is makrith according to Abt Hanifah, but not
according to Imamayn (i.e., al-Imam Muhammad and Aba Yasuf).*
According to al-Kasani (d. 587/1191), Abta Hanifah used the term
makrizh instead of hardm to refer to horsemeat, due to the presence
of controversial hadiths and disputes among the former scholars.”
Again, in a chapter about the haram parts of the meat of haldal
animals, al-Kasani provides valuable information on Abt Hanifah’s
approach to the definitiveness of proof for haram. Al-Kasani
indicates that it is haram to consume flowing blood, genitals,
testicles, bladders, and the gall of edible animals. He also cites that
Abt Hanifah said “Blood is haram. For me, eating others is makriih,”

% Shaykhizadah, Majma* al-anbur, 11, 523; al-Haskafi, al-Durr al-muntaqa fi sharb

al-Multaqga (along with Damad Abd al-Rahman ibn Muhammad Shaykhizadah’s
Majma* al-anbur fi sharb Multaqd l-abbur and Burhan al-Din Muhammad ibn
Ibrahim al-Halabi’s Multaga I-abbur, Beirut: Dar Thya’> al-Turath al-‘Arabi, n.d.),
11, 523; Ibn ‘Abidin, Radd al-mubtar, V1, 337.
% Al-Kasani, Bada’i, V, 39.
7 The zahir al-riwayah (authoritative transmission), is the name for the five books
of Abu Hanifah’s direct disciple, Muhammad ibn al-Hasan al-Shaybani (d.
189/805). Al-Shaybant's al-Asl (or al-Mabsup), al-Jamic al-saghir, al-Jamic al-
kabir, al-Siyar al-kabir, and al-Ziyadat are called zabir al-riwayab, for being
authoritative and reliable as to transmitting and collecting the most authoritative
doctrines of AbT Hanifah, Abu Yasuf, and al-Shaybani, the founding figures of
the Hanafi school, or the fundamental doctrines of the formative period of the
School.
% Aba ‘Abd Allah Muhammad ibn al-Hasan al-Shaybani, al-Jami< al-saghir
(Karachi: Idarat al-Qur’an wa-l-<Ulam al-Islamiyyah, 1990), 475-476.
% Al-Kasani, Bada’i<, V, 39.
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using the term “absolute baram” for flowing blood but makriih for
the rest.”” Al-Kasani explains the attitude of Abt Hanifah below:
Absolute param signifies those, the haram quality of which is
determined through definitive proof. Flowing blood is in this
category. As a matter of fact, a Qur’anic verse” clearly indicates that
flowing blood is haram. This verse is unequivocal (mufassar).”” In
addition, there is a general consensus (ijma9 on the hurmah of
flowing blood. However, this is not the case for others. Their hurmah
is determined through new legal opinions (#jtibdd), the emergence of
a lexically equivocal verse — “(The Messenger) ... makes lawful for
them the good things and prohibits for them the evil”” — and relevant
hadiths. Accordingly, Aba Hanifah calls flowing blood baram, while
the others are makrah.”* Consistent with al-Kasani’s explanation,
baram can only be determined through definitive proof according to
Abt Hanifah, similar to al-lmam Muhammad. Indeed, the foregoing
explanation and inference for al-Kasani is most likely accurate.
Nevertheless, this report cannot conclusively prove that Abt Hanifah
required definitive proof for haram. The attitude of Abt Hanifah can
be due to the verse” that makes a point of proper using the wordings
balal and baram. Consequently, this calls an inference that is most
likely true by al-Kasani is into question. Like al-Imam Muhammad, al-
Kasani also embraces the prerequisite of definitiveness of proof for
baram; this approach has evidently influenced his inference. In
contrast, when providing this information, al-Kasani clearly uses the
term haram about hukm for eating organs that Aba Hanifah classified
as makrizh. This use is not only in contrast to the prerequisite for
definitive proof that he ascribes to Abt Hanifah and al-Imam
Muhammad but also to his own opinion on the issue.”” Additionally,

70 Al-Kasani, Bada’i, V, 61. Also see Abi Muhammad Fakhr al-Din ‘Uthmin ibn
‘Ali ibn Mihjan al-Zayla, Tabyin al-baqa’iq sharb Kanz al-dagda’iq (Bulaq: al-
Matba‘at al-Kubra [-Amiriyyah, 1313), VI, 226; Shaykhizadah, Majma* al-anbur,
11, 744; Ibn Abidin, Radd al-mubtar, V1, 749.

7 Q6:145.

Mufassar refers to a word whose meaning is absolutely clear so there is no need

to explain it further. It is the counterpart of mujmal, which denotes a word or text

that is inherently unclear and provides no indication as to its precise meaning.

7 Q7:157.

™ Al-Kasani, Bada’i, V, 61.

5 Q16:116.

7 Al-Kasani, Bada’ic, V, 37, 47.
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the report that was related by al-Kasani through Abt Hanifah is not
present in Hanafi furii < works prior to al-Kasani.

Two following hukms for the same problem reflect two different
approaches in the school: According to Asad ibn ‘Umar, “a person
who vows not to ‘eat haran?’ does not break his oath upon eating the
meat from apes, dogs or crows if he does not literally express these
animals in his oath. Indeed, absolute hardam is what is prohibited by
definitive proof. There is no definitive proof for prohibiting eating the
meat from the mentioned animals, as these issues are subject to
ijtibad. However, according to al-Hasan ibn Ziyad, all of these are
bharam, even when the proof is not definitive.”

Hanalfi jurists occasionally provide the definitiveness of proof as a
clear condition for haram. Al-Kasani indicates that things, the
burmahb of which are determined via definitive proof, are called
baram. In contrast, things for which the bhurmabhb is subject to ijtibad,
and those for which there is no definitive proof, which is subject to
dispute, are makriih.” To our knowledge, al-Kasini is the first ever
Hanafi jurist to accept the prerequisite of definitive proof as the
common opinion in the Hanafi school. Ibn al-Humam, in accord with
the usil approach, requires definitiveness of proof that expresses the
prohibition for which hurmabh can be determined, and considers
haram as counterpart of fard.”” Tbn Nujaym states that Aba Hanifah
and Imamayn did not use the term hardm in case there is no
definitive proof.* Ibn Nujaym also states that it is haram to ride on
the sacrifice of hady unless it is a necessity. However, he believes that
this act should not be haram, but should be makrith tabrimi,
because the proof for the problem is not definitive.” For Ibn Abidin,
when both authenticity and significance of proof is definitive, the
bukm will be fard or baram; while it will be makrib tabrimi or
wajib when either authenticity or significance are definitive and the
other is speculative.”” Such views indicate that the definitiveness of

77 Al-Kasani, Bada’i<, 111, 57.

8 Ibid., V, 37, 47.

7 Ibn al-Humam, Sharb fath al-qadir ‘ald I-Hidayah sharb Bidayat al-mubtadi,
ed. ‘Abd al-Razzaq Ghalib al-Mahdi (Beirut: Dar al-Kutub al-<Ilmiyyah, 2003), I,
234. For the chapters where Ibn al-Humam’s statements in this work are quoted,
see Ibn Nujaym, al-Babr al-ra’ig, 1, 262; Ibn ‘Abidin, Radd al-mubtar, 1, 370.

Ibn Nujaym, al-Babr al-ra’ig, 1, 363.

81 Ibid., 111, 78; also see ibid., 1, 99.

8 Ibn ‘Abidin, Radd al-mubtar, 1, 95.

80
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proof is a necessity for the authenticity of hardm in the eyes of the
mentioned jurists. Nevertheless, Ibn Nujaym and Ibn ‘Abidin are
apparently followers of Ibn al-Humam in this respect. Accordingly,
they quote al-Tabrir by Ibn al-Humam and its exegesis al-Tagqrir,
while addressing this problem in their usiz/ works.™ Ibn al-Humam is
the first ever wsil scholar to introduce the condition of definitive
proof as the absolute view of the school and not merely al-Imam
Muhammad’s perspective. Therefore, expressions by later Hanafi
jurists, who are based on the views of Ibn al-Humam, are not
sufficient for proving that the condition of definitive proof is the
absolute opinion of the Hanafi school.

Hanalfi jurists explain hukm for certain problems with the wording
“haram,” but prefer expressions, such as “not haldal,” “not permissible
(ja’iz)” or “makrith” for others. In this context, one can propose the
following objection: “Jurists used haram for problems with definitive
proof and other terms for problems without it; therefore, definitive
proof is a prerequisite for hardam.” However, we believe that using
these expressions is not a consequence of requiring the condition for
definitive proof; rather, it is a necessity arising from the verse, “And
do not say about what your tongues assert of untruth, Ihis is lawful
(halal) and this is unlawful (haram),” to invent falsehood about
Allab. Indeed, those who invent falsehood about Allab will not
succeed.”® Accordingly, the use of the same style in relevant work by
other schools that do not require definitive proof for haram indicates
this fact.”

It is also a well-known fact that Hanafi jurists do apply the term
baram to questions where there is definitive proof for prohibition.
Nevertheless, this does not necessarily indicate that haram is
exclusively used for problems that have definitive proof and,

% See Ibn Nujaym, Fath al-Ghaffar bi-sharb al-Manar al-mariif bi-Mishkat al-
anwar fi usil al-Manar (along with glosses by ‘Abd al-Rahman al-Bahrawi al-
Hanafi al-Misri; Beirut: Dar al-Kutub al-TIlmiyyah, 2001), 251; Ibn <Abidin, Sharh
Sharb al-Manar li-I-‘Allamab al-Shami fi usil al-figh al-musammd Nasamat al-
ashar, ed. Fahim Ashraf Nar, 3 ed. (Karachi: Idarat al-Quran wa-l-<Ulam al-
Islamiyyah, 1418), 164.

8 Q16:116.

% For related examples, see Abl ‘Abd Allah Shams al-Din Muhammad ibn Abi Bakr
Ibn Qayyim al-Jawziyyah, Ilam al-muwaqqi‘in ‘an Rabb al-‘alamin, ed. Abt
‘Ubaydah Mashhar ibn Hasan (Riyadh: Dar Ibn al-Jawzi, 1423), I, 73 ff.; Cetintas,
Il Bes Aswr Fikab Usiilii Literatiiriinde Teklifi Hitkitm Terminolojisi, 216-227.
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consequently, this is necessary for the authenticity of baram.
Likewise, terms, such as makrith or not halal/not permissible, are
employed for most problems without definitive proof when the
bukm is subject to dispute. However, this does not indicate that
baram is never used for such problems. The following examples will
clarify this aspect.

2. Examples that Show that Definitive Proof is not
Necessary for the Authenticity of Hardam

Furii© al-figh works use the term bharam when stating the hukm
for certain problems, despite the lack of definitive proof.*® For
example, it is baram to deliberately invalidate an ongoing prayer
without an excuse.” The significance of the verse “.. and do not
invalidate your deeds,” which was quoted for justifying this hukm,”
is not definitive for the hukm.

According to several Hanafi sources, it is baram to add hair
extensions.” The hadith, “May Allah curse the one who adds hair
extensions ...,””' is cited as evidence for this hukm and has a
definitive significance in terms of sense; nevertheless, its authenticity
is not definitive. Several essential texts clearly declare that it is haram
to listen to musical instruments/merriment (malahi).”* Proof, as
reported by al-Marghinani in this issue, is a _far pukm in the school.
Apparently, the authenticity of the hadith, “It is sin to listen to musical

% Please note that the examples under this title comprise questions where hukm is

declared through the word haram and its derivatives; accordingly, the questions
where hukm includes expressions such as “not halal’ or “not ja’iz” are not
included.

8 Mulla Khusraw, Durar, 1, 121; Shaykhizadah, Majma* al-anbur, 1, 140.

8 Q47:33.

8 See Mulla Khusraw, Durar, 1, 121.

% Abu I-Fadl <Abd Allah ibn Mahmad al-Mawsili, al-Ikbtiyar li-ta il al-Mukbtar, ed.
Muhammad Muhyi al-Din ‘Abd al-Hamid, 2™ ed. (Istanbul: al-Maktabat al-
Hanafiyyah, 1953), 1V, 231.

o1 Al-Bukhari, “al-Libas,” 83; Muslim, “al-Libas,” 115, 119.

%2 Al-Marghinani, al-Hiddayab, 1V, 362; al-Mawsili, al-Ikbtiyar, IV, 233; Burhan al-
Din Muhammad ibn Ibrahim al-Halabi, Multagad I-abbur (along with Damad ‘Abd
al-Rahman ibn Muhammad Shaykhizadah’s Majma* al-anbur fi sharb Multagad I-
abbur and ‘Ala> al-Din Muhammad ibn <Ali ibn Muhammad al-Haskafi’'s al-Durr
al-muntaqa fi sharb al-Multaqad, Beirut: Dar Ihya®> al-Turath al-‘Arabi, n.d.), II,
554.
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instruments, rebellion (fisq) to be in a place where instrument is
played, and disbelief (kufr) to enjoy it,” reported by al-Mawsili (d.
683/1284), is not definitive.”

According to al-Marghinani, wearing a ring made of stone, iron or
brass is haram’' Justifying this hukm, he quotes al-Imim
Muhammad’s perspective such that, “(Men) do not wear rings other
than silver,” and asserts that there is an explicit proof (nass) about
the hurmahb of wearing stone, iron or brass rings. His other evidence
is the Prophet’s reproaching of a person who was wearing a brass
ring: “Why do I detect the stench of idols on you?” And of another
person wearing an iron ring: “Why do I see you wearing the jewellery
of the people of Hell?”*® Expression by al-Imam Muhammad clearly
does not bear the quality of shard proof. The significance of the
hadith on hukm is definitive; nevertheless, its authenticity is not.

In some Hanafi sources, all games and entertainment, which are
seen as labw and include backgammon, chess, and others, except for
three, are declared haram.”” Haram rulings® on games that have no
gambling element, such as chess, are based on the hadith, “All plays
are haram except three: a person plays with his wife, breaking
(training) one’s horse, and archery”” provides additional evidence
that Hanafi jurists do not necessarily require definitiveness of proof to

% Hereby hadith, which is not included in the essential hadith books, is not

authentic according to Ibn Qayyim. See Ibn Qayyim al-Jawziyyah, Ighathat al-
lahfan min masayid al-shaytan, ed. Muhammad Sayyid Kilani (Cairo: Maktabat
Dar al-Turath, 1961), I, 245.

% Al-Marghinani, al-Hidayah, IV, 364. Also see al-Nasafi, Kanz al-daqa’iq (fi I-figh
al-Hanafi), ed. Sa’id Bakdash (Beirut: Dar al-Bash2’ir al-Islamiyyah & Medina:
Dar al-Siraj, 2011), 607.

% Al-Shaybani, al-Jami< al-saghir, 477.

% Al-Tirmidhi, “al-Libas,” 43; Aba Dawud, “Khitam,” 4.

7 Al-Halabi, Multaga l-abbur, 11, 553. For only chess, see Ibn al-Sa‘ati, Majma© al-
babrayn, 823. Pursuant to his adoption of the prerequisite for definitive proof for
bharam, al-Kasani indicates that backgammon and chess are makriih, however,
he later says that they are included under gambling or amusement (labw), and
claims that these are haram. See al-Kasani, Bada’i<, V, 127.

% Al-Kasani, Bada’i, V, 127; Shaykhizadah, Majma* al-anbur, 11, 553; al-Haskafi,

al-Durr al-muntaqa, 11, 553.

The sources in which hadith is quoted use the term batil instead of haram. See

al-Tirmidhi, “Fada’il al-jihad,” 11; Abt Dawad, “al-Jihad,” 24; Ahmad ibn Hanbal,

al-Musnad, XXVIII, 533, 573.
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pass the judgment for haram. Indeed, it is very difficult to claim
definitiveness for both the authenticity and the significance of the
foregoing hadith.

Based on the verse, “(the Messenger) ... forbids them what is evil
(kbaba’ith),”'" al-Mawsili asserts that it is haram to eat the meat of
animals that do not have flowing blood, such as flys, scorpions, and
snakes, except for the locust.'”" The significance of the verse, which is
referred to as proof of this hukm, is speculative. Indeed, “evil” is not
well-defined and is relative depending on time, ground, and persons.
Then again, there are views on the hurmab of banj (herbs that have
narcotic effects) and horse milk.'"” However, there is no definitive
proof in this respect; besides, their hukm is controversial, even within
the school.'”

According to Abtu Hanifah, when a hound eats the prey that it
catches, the prey, which was previously caught, also became bharam.
For Imamayn, only the prey eaten by the hound is haram. Animals
that were previously taken by the hound are not haram."* To justify
the former argument, scholars refer to the following hadith: “If the
hound has eaten some of the prey it obtained, do not consume that
prey, because the hound caught it for itself.”'” However, the hadith
includes no direct pukm related to previously hunted animals.
Therefore, this hadith has no direct significance with regard to the
disputed problem. In addition, we can claim that the authenticity of
hadith is not definitive. The verse, ... Lawful unto you are (all) things
good and pure: and what ye have taught your trained hunting
animals (to catch) in the manner directed to you by Allah: eat what
they catch for you...,”"” employed to justify this argument, does not
precisely signify the burmab of these preys. In fact, it is not clear
whether the hound has eaten previous preys. Given the nature of the

10 ()7:157.

100 Al-Mawsili, al-Tkbtiyar, V, 19.

192 AbG Muhammad Badr al-Din Mahmud ibn Ahmad al-‘Ayni, al-Binayab fi sharb
al-Hidayabh, 27 ed. (Beirut: Dar al-Fikr, 1990), XI, 427-428.

193 1bid., al-Binayah, X1, 427-428.

104 Abt 1-Husayn Ahmad ibn Abi Bakr Muhammad ibn Ahmad al-Qudari, ai-
Mauwsii‘ab al-fighiyyab al-muqgaranab: al-Tajrid, eds. Muhammad Ahmad Siraj
and ‘Al Jum‘ah Muhammad (Cairo: Dar al-Salam, 2004), XII, 6279.

15 Al-Bukhiri, “al-Dhaba’ih wa-l-sayd,” 10; Muslim, “al-Sayd wa-l-dhaba’ih,” 2, 3; al-
Tirmidhi, “al-Sayd,” 6.

106 Q 54
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issue and his position in the madhhab, it is striking that al-Quduri (d.
428/1037), who reports this view, uses the term bardam to express the
opinions of the founding jurists of the Hanafi school with regard to an
issue for which there is no definite argument and that is controversial
within the school.

There is no harm in the wages (rizg) of a judge; nevertheless, if
gadi demands wages as a prerequisite, saying that “I will carry out
judgment in exchange for a certain amount of wage,” results in a
wage that is haram. However, there is no definitive injunction in this
regard. Hereby, hukm is attained when the activity of a judgment is a
type of worship and when it is hardm to be paid for worshipping.'”’

Some Hanafi figh works absolutely use the term haram for
beverages made of date and grape juice, such as sakar, tila’,
munassaf, fadikh, muthallath, naqi al-zabib, and naqi‘ al-
thamar,'”® which are not included under the category of kbhamr.
Therefore, hurmab of kbamr (wine) is definitive, while others are
speculative/subject to djtihad and less than that of wine; accordingly,
one who denies the hurmab of beverages that are other than wine
will not be declared as an unbeliever."” Pursuant to the Hanafi
approach, the hurmahb of these beverages, which are not included in
the context of wine, are based on non-definitive evidence, such as a
single report (khabar al-wabid) and words of Companions (gaw! al-
sababi). A single report, which was mentioned by al-Kasani, is the
hadith that states that wine is exclusively made of date and grape.'"
Words of Companions that are related to the question are actually
views of ‘Abd Allah ibn Mas<ad and ‘Abd Allah ibn <Abbas, who

17 Al-Marghinani , al-Hidayah, IV, 383; al-‘Ayni, al-Binayah, X1, 311.

198 Recipes for these beverages are provided as follows: Sakar is a fresh date juice

that rises and becomes intoxicating. It is also known as naqi< al-thamar. Tila’ is

grape juice that is boiled until two thirds vaporise. It is also named muthallath.

Munassaf is fresh grape juice of which half is eliminated through boiling and

becomes intoxicating. Fadikh is an intoxicating beverage that is obtained by

immersing cut dry dates in water. Naqi‘ al-zabib is the dry grape juice that
automatically rises and becomes intoxicating.

19 Al-Kasani, Bada’i<, V, 115; al-Marghinani, al-Hidayah, IV, 393, 397-398; al-Nasafi,
Kanz al-daqd’ig, 619; al-Halabi, Multaqgd I-abbur, 11, 568-570; Shaykhizadah,
Majma“ al-anbur, 11, 568-570.

10 Muslim, “al-Ashribah,” 13, 14; al-Tirmidhi, “al-Ashribah,” 8; Abta Dawad, “al-
Ashribah,” 4.
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declared sakar and naqi¢ al-zabib as haram.'"' As shown,

intoxicating beverages, except for wine, are clearly declared as
baram on the one hand, but there is reportedly no definitive proof
for their hurmahb on the other hand. In addition, the indication that
the denier of hurmab for these beverages will not be declared as an
unbeliever can be accepted as evidence for the lack of definitive
proof for their param quality. As this example shows, Hanaff jurists
may occasionally pass judgment for hardam on issues that do not have
definitive proof.

Foregoing examples from Hanafi figh works demonstrate that the
term hardam was used for some issues without definitive proof. If we
are to accept the indication of definitive proof in the haram
descriptions that are ascribed to the Hanafi school, how can we
reconcile these descriptions with their foregoing use in the furi¢
works? There are two possibilities in question. First, these jurists are
mistaken and naively behave on the issue by using the term hardam
without definitive proof. However, due to the relevant divine
warning,'? jurists have shown great care and timidity in using the
word haram since the earliest time periods and prefer expressions,
such as “not halal” “not permissible,” makrith or mamnii< rather
than bharam. The mentioned Hanafi jurists’ style in their related works
clearly reflects this diligence. Strikingly, most of these jurists are
authors of essential texts that are highly influential in the Hanaff
school. Moreover, it is not correct to assert that all of these jurists,
who have lived in different places and across time periods, were
incorrect in their foregoing usage. After all, other Hanafi jurists have
never criticized their usage of the term.

Second, we claim that the word haram in the foregoing usages
signifies makriith, because other sources prefer the term makrith for
several of the issues that are dubbed hardm above.'” This argument,

W Al-Kasani, Bada’i, V, 114.

12.Q 7:32; 16:116.

3 For example, according to some works, it is haram to play chess, while it is
makriih in others. Al-Marghinani, al-Hidayah, IV, 381; al-Mawsili, al-Ikbtiyar, IV,
230; al-Nasafi, Kanz al-daqd’iq, 614. Al-Marghinani says it is makriih to eat meat
from domestic donkeys, mules, hyenas, lizards, and insects, while the same is
haram according to Ibn al-Sa‘ati. See al-Marghinani, al-Hiddayah, 1V, 347; Ibn al-
Sa<ati, Majma© al-babrayn, 713. Adding hair is haram for al-Mawsili but makrih
for al-Halabi. See al-Mawsili, al-Tkbtiyar, IV, 231; al-Halabi, Multaga I-abbur, 11,
553.
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which is apparently a constrained interpretation, becomes void
because the same author uses makrith for one of the successive
problems and haram for the other.*

For us, it is impossible to reconcile the use of this term with the
precondition of definitive proof in the haram descriptions that are
ascribed to the Hanafi school. On the other hand, there is no
unconformity between usi/ and furii< as it is wrong to ascribe this
precondition to the Hanafi school as an absolute prerequisite. In
contrast, the mentioned uses are a compulsory consequence of the
foregoing approach in usil al-figh works because the Hanafi jurists
do not require definitiveness of proof for determining haram and
baram can also be determined with speculative proof. In addition,
they manifest this approach in furii< If we admit that definitive proof
is not an indispensable condition for determining hardm, we can
prevent possible objections about incorrect or naive attitudes of the
Hanalfi jurists when using the term hardm and will not longer need to
constrain interpretations of its use or have difficulty when reconciling
usiland furi©

II1. Takfir of the Denier of Hardam

Even though contemporaneous works are more attentive on this
issue than previous ones, some sources assert that whoever denies
baram will be subject to excommunication (fakfir) pursuant to
Hanafi uszil. These sources introduce excommunication of the denier
as the general opinion of the Hanafi school."”” The question here is
directly related to and a consequence of the problem of the
definitiveness of proof for determining haram. Specifically, if the
Hanafi school were to accept that haram could be exclusively
determined through proof that had a definitive authenticity and
significance, the param denier would inevitably have to be

4 For example, having indicated that backgammon and chess are makrith, al-
Mawsili says that it is bardam to add hair extensions. Again, he explains it is
baram to listen to musical instruments, just before stating that it is makriih to add
the sign of ‘ashr (that indicates every passage of the Qur’an that consists of ten
verses) and punctuations in the text of the Qur’an. See al-Mawsili, al-Ikbtiyar, IV,
230-231, 233. For a similar approach, see Ibn al-Sa‘ati, Majma* al-babrayn, 713,
823; al-Halabi, Multaqd l-abbur, 11, 512-513, 553.

For example, see al-Zuhayli, Usiil al-figh al-Islami, 1, 86, Sa‘ban, Isldm Hukuk
TIminin Esaslari, 251-252; Mahmad al-Shafid, Usil al-figh al-Islami, 235; Kamali,
Principles of Islamic Jurisprudence, 421; Kahraman, Fikib Usiilii, 211.
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excommunicated. Indeed, because proof about prohibition is
definitive for authenticity, its denial is impossible and because it is
also definitive for significance, it would not be subject to
interpretation. Therefore, this approach may be attributed to al-Imam
Muhammad, who requires definitive proof for baram, as well as to
his followers, such as al-Kasani and Ibn al-Humam.''® However, it
would not be accurate to introduce excommunication for the haram
denier as the absolute opinion of the Hanafi school, because most
Hanafi jurists do not establish definitiveness of proof as a condition
for determining haram. Now, we will analyze whether this
conclusion, based on the connection between definitiveness of proof
for baram and bukm on its denial, is verified by the approach in wusi/
and furii“works.

A. Hukm of Denial for Hardam in Usiil Works

Expressing haram as a distinct hukm category, al-Samarqandi, al-
Lamishi, Ibn al-Sa‘ati, Sadr al-Shari‘ah, Mulla al-Fanari and Mulla
Khusraw clearly indicate that the denial of fard will necessitate
kufr,""” but do not say anything about excommunication (fakfir) for a
denier of haram.""® Even Ibn al-Humam and Ibn ‘Abd al-Shakir, who
espouse that definitive proof is needed for determining haram in the
general Hanafi view, do not discuss the question of excommunication
for haram deniers. This fact does not suggest that hardam deniers will
not be excommunicated according to Ibn al-Humam and his
followers. Indeed, these scholars do not describe the hukm of denial

16 Indeed, al-Kasani, who adopts the prerequisite of definitive proof for determining
burmah, uses makriih instead of haram, because denial of baram will require
kufr pursuant to his approach. Thus, he accounts for the belief-related aspects of
the issue while declaring hukm about problems with speculative proof. See al-
Kasani, Bada’i, V, 37. Again, al-Kasani consistently distinguishes between
practical and belief-related and uses the term makriih for practical baram. See al-
Kasani, Bada’i, V, 47.

W7 Al-Samarqandi, Mizan al-usil, 28-29; al-Lamishi, Kitab fi usil al-figh, 57; Sadr al-
Shari‘ah, al-Tawdib, 11, 271, Mulla al-Fanari, Fusil al-bada’i<, 1, 242; Mulla
Khusraw, Mir’at al-usil, 11, 391.

18 Al-Samarqandi, Mizan al-usil, 43; al-Lamishi, Kitab fi usil al-figh, 61; Ibn al-
Sa<ati, Nibayat al-wusiil, 105; Sadr al-Shari‘ah, al-Tawdib, 11, 275-276; Mulla al-
Fanari, Fusil al-badd’i<, 1, 244; Mulla Khusraw, Mir’at al-usil, 11, 394; al-
Khadimi, Majami< al-haqa’iq, 37.
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when treating fard.'” In addition, they implicitly express
excommunication for param deniers by accepting the definitiveness
of proof of haram and introducing this as the general view of the
school.

Apparently, Abt Sa‘id al-Khadimi is the only jurist to address this
problem in an wusal work, and provides some valuable information.
According to al-Khadimi, hardam consist of two parts, specifically,
baram for its own sake (/i-dbatibi) and baram for something else (/i-
ghayribi). Pursuant to deductive analogy (giyas), it would be kufr to
consider any of these parts of haram as balal, even though some
scholars adopt this approach. It is likely that al-Khadimi means al-
Kasani, Ibn al-Humam and their followers with “some scholars.”
According to al-Khadimi, the common opinion is that a param [i-
dbatibt denier will be excommunicated, while a baram li-ghayribt
denier will not. This opinion is justified as follows: A scholar’s denial
of haram causes excommunication. When a non-scholar denies
baram that is determined via definitive proof, he will be
excommunicated; but he will not be subject to fakfir for denying
haram without definitive proof.'” These views, which are reported
by al-Khadimi, are important for our topic, although they are
accompanied with certain problems.

The justification for the “denial of baram being kufr pursuant to
giyas,” as expressed by al-Khadimi, is unclear. The relation of the
opposition between haram and fard may be influential in this
respect. Then again, for al-Khadimi, the view of absolute
excommunication is in contrast to common Hanafi opinions.
Prohibitions about wine, impure meats, and pork, which are
presented as examples of param li-dbatibi in usill works,”' are
definitive in both authenticity and significance, with a consensus
about their hbaram character. As such, the view “it is kufr to deny
baram li-dbatibi,” which was described as common by al-Khadimi,
may be accepted as truth. Nevertheless, it appears to be incorrect to
absolutely accept the allegation that denying haram li-ghayribi does
not require kufr. In fact, the example of haram li-ghayribi, in which

9 Ibn al-Humam, al-Tabrir, 11, 134-135; Ibn ‘Abd al-Shakiir, Musallam al-thubiit, 1,
57-58. Ibn Amir Hajj, al-Taqrir wa-I-tabbir, 11, 103; Amir Badshah, Taysir al-
Tabrir, 11, 134-135; al-Ansari, Fawadtib al-rabamiit, 1, 57-58.

Al-Khadimi, Majami< al-haqa’iq, 37.

121 Sadr al-Shari‘ah, al-Tawdib, 11, 276; Mulla Khusraw, Mir’at al-usil, 11, 394.
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unfair exploitation of other’s riches is forbidden, provides definitive
proof for both authenticity and significance.'” There is no dispute
about burmab of the unfair exploitation for possessing others.
However, there are disputes about whether a person, who deems this
act as halal, should be excommunicated.'® Sexual intercourse with a
woman on her period is haram li-ghayribi, and according to an
approach, it is kufr to consider this palal.** Therefore, a denier of at
least a certain baram li-ghayribi is excommunicated. Consequently,
we should evaluate such hardms separately when examining the
power of their respective evidence, rather than categorically claiming
that denying haram li-ghayribi does not require kufr. The view that
the “denial of haram by scholar is kufr,” as reported by al-Khadimi to
explain common opinion, also requires an explanation. Indeed,
scholars can deny the burmab of a deed based on a legitimate
justification or response. Denial based on interpretation (ta’wil) does
not necessitate kufr insofar as the denied thing is not determined by
definitive proof. Therefore, the argument, “denial of haram by
scholar is kufr,” can only be deemed valid for hardms that have
definitive proof. Aside from all of these controversial issues, one who
absolutely denies hardam cannot be excommunicated pursuant to the
approach that was introduced as common opinion by al-Khadimi.

When considering the information in wusal al-figh works where
baram is accepted as a separate hukm category, it is not accurate to
exclusively ascribe the view that the denier will be absolutely
excommunicated without any distinction between different bardams
to the Hanafi school. This view can be ascribed to al-Imam
Muhammad due to his approach to the question of proof for baram,
but it cannot be considered the common opinion of the school. For
us, usil scholars except for al-Khadimi do not address the problem
because they know that hardm can be determined through definitive
or speculative proof. Consequently, they do not impose a general

122 2:188; 4:10, 29. For a similar criticism and refusal of this view, see Ramadin

Efendi ibn Muhammad al-Hanafi, Hashiyah ‘ald Sharb al-‘Aga’id (Istanbul: Salah

Bilici Kitabevi, n.d.), 311.

Zayn al-Din Khayr al-Din ibn Ahmad al-Ayytbi al-Ramli, al-Fatawa I-kbayriyyab

li-naf* al-bariyyab, 2" ed. (Bulaq: al-Matba‘ah al-Amiriyyah al-Kubra, 1300), II,

234. Also see Ibn ‘Abidin, Radd al-mubiar, 11, 292.

124 Al-Sarakhsi, al-Mabsit (Beirut: Dar al-Maifah, n.d.), X, 158-159; al-Mawsili, al-
Ikbtiyar, 1, 34; Ibn al-Humam, Fath al-qadir, 1, 166. Also see Shaykhizadah,
Majma© al-anbur, 1, 53.
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bukm about its denial; instead, it is more appropriate to examine
each haram case in light of its determining proof to come to a
conclusion.

B. Hukm on the Denial of Haram with regard to Furii¢
Examples

In the foregoing chapters about the definitiveness of proof for
determing hardam, we attempted to articulate how the term baram is
used in Hanafi figh books for many acts that lack definitive proof and
are controversial both within a school and between schools. This fact
indirectly demonstrates that every hbaram denier cannot be
excommunicated. In fact, denying a hukm, which is determined via
speculative proof, does not require kufr. Otherwise, a jurist, who, in
contrast to specific Hanafi sources, thinks that playing chess, listening
to musical instruments, wearing rings of stone, iron or brass, and
eating meat from scorpions and snakes are not hardm, must be
excommunicated. However, it is impossible to accept such
excommunication. Therefore, these and similar examples in furi<
works are sufficient to manifest that denying bharam with definitive
proof can constitute a basis for excommunication and not an absolute
denial of any param. However, it is important to address a question
with clear expression on the problem for better comprehension.

Al-Imam Muhammad uses haram for hukm about wine and
bharam makrith for sakar and naqic al-zabib.'” Thus, he intends to
demonstrate that the latter haram is determined via speculative and
not definitive proof.'” Later, this concept evolved into makriih
tabrimi.'*’ Notwithstanding, al-K4sini more or less claims that the
consumption of intoxicating beverages, such as sakar, fadikh, and
naqi‘ al-zabib is param, even though they are included under the
category of kbamr; but he adds that a person who believes that
drinking these is baldl cannot be excommunicated. The justification
is that these three beverages are determined via non-definitive proof,
such as a single report or words of Companions. Hurmahb of kbamr,
on the other hand, is determined by definitive proof.'* Likewise, al-
Marghinani says that “there are four param beverages,” and uses the

125

Al-Shaybani, al-Jami< al-saghir, 485.

120 Al-Kasani, Bada’i<, V, 118.

17 Boynukalin, Mugaddimah, 263.

128 Al-Kasani, Bada’i< V, 114-115. Also see al-Zayla‘i, Tabyin al-haqa’iq, V1, 44-45.
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wording baram for three drinks, specifically, ‘asir, naqi< al-thamar,
and naqi‘ al-zabib, which are made from grapes and dates, in
addition to wine. Then, he dubs the second of the three haram
makrith, and “absolute baram” for the others. Nonetheless, he
remarks that the hurmab of these three beverages is less than wine,
because the purmab of the latter is determined via definitive proof,
while the hpurmahb from the others is subject to independent
reasoning (#ftibdd). Consequently, whoever considers wine balal is
excommunicated, while anyone accepting the others as halal is
not.'” Here, haram is used for the mentioned beverages, and deniers
of their burmab are not excommunicated; therefore, baram is
equally applied for things that are not determined by definitive proof.
Deniers of any given bhardam are not excommunicated.

If the denial of haram is accepted as absolute kufr, the
excommunication of denier of hardams, which are based on well-
known Sunnah or giyds as proof, will emerge as a problem when
examining the characteristics of this proof. Specifically, despite the
presence of adverse views in Hanafi wusil'” denying well-known
Sunnah does not require kufr pursuant to common opinion. Some
ustil scholars even discuss a consensus on this issue." In contrast,
Hanafi sources comprise several examples of determination of haram
through well-known Sunnah. For example, pursuant to the hadith,
“Rastl Allah forbade eating the flesh from all predators that had
dogteeth and birds of prey that had claws,”"** as the meat from these
animals is declared haram.'” According to al-Kasani, the foregoing

12 Al-Marghinani, al-Hiddayah, IV, 393-398.

130 Reportedly, denying well-known Sunnah is kufraccording to some Hanafi jurists;

nevertheless, this approach is not adopted by Hanafi usal/ scholars. See Abua I-

Yusr Muhammad ibn Muhammad al-Bazdawi, Maifat al-bujaj al-shar<iyyab,

ed. ‘Abd al-Qadir ibn Yasin (Beirut: Mu’assasat al-Risalah, 2000), 121-122; al-

Samarqandi, Mizan al-usiil, 429-430.

131 Al-Dabusi, Taqwim al-adillab, 212; al-Bazdawi, Usil, 11, 535; al-Sarakhsi, Usiil, 1,
292-294; <Abd al-‘Aziz al-Bukhari, Kashf al-asrar, 11, 534-535. For further
information about hukm on denial of well-known Sunnah, see Yargi, Meshur
Stinnetin Dindeki Yeri, 129-133.

132 Muslim, “al-Sayd wa-l-dhaba’ih,” 15, 16; Abta Dawid, “al-Atimah,” 32; al-
Tirmidhi, “al-Sayd,” 9, 11.

133 Declaring hukm for eating these, some sources employ expressions, such as “not

balal,” and “not ja’iz,” while others clearly dub them “baram.” For examples of

the latter, see al-Samarqandi, Tubfat al-fugaha’> (Beirut: Dar al-Kutub al-
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hadith is a well-known Sunnah.** Some sources state that it is haram
to eat the meat from a domestic donkey.'® Reportedly, the hadith
about the prohibition of eating domestic donkeys by the Prophet
during the Battle of Khaybar'® is also a well-known Sunnah.'” In
addition, the hadith “a man cannot marry the aunt (mother’s or
father’s sister) of his wife”'*® is reportedly a well-known Sunnah.'”
Accordingly, the following rule is inferred from this question: “If, the
wedding of two women, assuming one of them is man, is not haldal
when they are relatives; it is then hardm that a man marries with
these two women.”"* As such, proof of hurmahb for marriage with
milk kins, except for the wet-nurse and milk sibling, is the hadith,
“whatever is haram through lineage is haram through milk”"*"' which
is also well-known Sunnah.'*

Apart from other proofs such as ijmac and giyas, the following
question can be posed for justification of mentioned hukms: What is
the bukm for denying a haram that is determined through well-
known Sunnah? If we adopt the approach about kufir of denial in
certain recent usi/ works, it is impossible to give a satisfactory

Tmiyyah, 1984), III, 65; al-Kasani, Bada’i, V, 39; Ibn al-Sa<ati, Majma‘ al-
babrayn, 713; al-Halabi, Multaqga I-abbur, 11, 512.

134 Al-Kasani, Bada’i<, V, 39.

135 Ibn al-Sa‘ati, Majma* al-babrayn, 713; al-Halabi, Multaqd I-abbur, 11, 513.

136 Al-Bukhari, “al-Dhaba’ih wa-l-sayd,” 28; Muslim, “al-Sayd wa-l-dhaba’ih,” 26, 27,
36; Aba Dawad, “al-At‘imah,” 34.

137 Al-Kasani, Bada’i<, V, 37.

138 Al-Bukhari, “al-Nikah,” 27; Muslim, “al-Nikah,” 33-40, al-Tirmidhi, “al-Nikah,” 30.

% Declaring the hukm about this problem, some sources do not apply the term

baram and say, for example, “a woman cannot marry upon her aunt/her

wedding is not ja’iz.” See al-Kasani, Bada’i<, 11, 262; al-Marghinani, al-Hiddayab,

I, 226; al-Mawsili, al-Tkbtiyar, 111, 123. Some sources, however, clearly indicate

that it is haram. See Ibn al-Sa‘ati, Majma* al-babrayn, 514.

For some sources that pass judgment on this problem, without using the term

haram, see Al-Kasani, Bada’i‘, 11, 262, al-Marghinani, al-Hidayah, 1, 226. For

some works that employ the term haram, see Sadr al-Shari‘ah, Sharb al-Wigayabh

(Amman: Mu’assasat al-Warrdq, 2000), 111, 11; Mulla Khusraw, Durar, 1, 330-331,

al-Halabi, Multaga I-abbur, 1, 325.

11 Al-Bukhari, “al-Nikah,” 20; Muslim, “al-Rada<,” 1; al-Tirmidhi, “al-Rada<,” 1.

142 Al-Kasani describes this hadith as mashhiir. See al-Kasani, Bada’i¢, IV, 3. For
other sources that ground the prohibition on this hadith, see al-Marghinani, al-
Hidayah, 1, 258; al-Mawsili, al-Ikbtiyar, 11, 168; Ibn al-Sa<ati, Majma‘ al-
babrayn, 513.
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answer to this question. According to this approach, the situation will
require kufr since the denied bukm is baram. On the other hand,
denial of well-known Sunnah, which is the proof of hukm, is not a
reason for excommunication. It is impossible to assert that about an
issue, denial of proof does not require kufr, but that who denies the
bukm, determined via proof, is to be excommunicated. Such
argument includes a clear contradiction.'"® To evade such
contradiction, we should accept that it is kufr to deny bharams, the
authenticity and significance of which are determined through
definitive proof; and that the denial of any hardam does not require

kufr.

A similar problem occurs with regard to denial of haram, the
proof of which is giyds. As is known, there are occasional hukms on
burmab of some acts pursuant to giyds. One of the best known
examples is views of jurists about content of prohibition of
usury/interest (7iba). Most jurists admit 7iba can be permissible for
goods other than the six types indicated in the hadith on al-ashya’ al-
sittah,"** but they argue about the reason for usury.'” According to
Hanalfis, reason for usury is unity of measure (kayl) or scales (wazmn).
Therefore, the exchange of a weighable or measurable commodity,
such as rice or iron, with the same kind of goods of different amount
or pursuant to date signifies usury and is hardam. Thereupon, Hanafi
jurists declare all transactions with usury element as param."*® On the
other hand, giyas signifies superior conviction (zann ghalib)."”

5 About validity of a similar situation for fard determined via well-known Sunnah,
see Yargt, Meshur Siinnetin Dindeki Yeri, 139.

Y4 Al-Bukhari, “al-Buya¢,” 74-81; Muslim, “al-Musaqat,” 79-84.

%5 Al-Marghinani, al-Hidayah, 111, 62; al-Mawsili, al-lkbtiyar, 11, 42.

Y6 Al-Marghinani, al-Hidayah, 111, 61; al-Mawsili, al-Ikbtiyar, 11, 42; Mulla Khusraw,
Durar, 11, 186-187; al-Halabi, Multaqd l-abbur, 11, 84. Hanafi usii/ scholars give
the example of usury while explaining giyds, so as to include the
abovementioned issues. See Sadr al-Shari‘ah, al-Tawdib, 11, 127, Ibn Malak,
Sharb al-Mandar, 754-757.

"7 About the previous problem, this fact initially seems like another evidence that

baram can be determined by speculative proof in Hanafi school, since giyas

signifies speculation and some acts are declared hardam in Hanafi school
pursuant to giyds. Nevertheless, the following explanation annihilates such
possibility: Qiyas is not determinant but exhibiting; therefore, the particular
bukm is determined through not giyas but the proof of original hukm. See Sadr
al-Shari‘ah, al-Tawdib, 1, 50-51. According to this approach, the proof for
burmah of exchange of rice with rice in different quantity is neither giyds nor
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Therefore, denial of a hukm, which is ruled upon giyas, does not
require kufr. For example, is it possible to excommunicate the
Zahiris, who do not consider giyds as a shar< proof, the Shafi‘is or
Malikis, who have different opinions about “/lab despite admitting
giyas, on the ground that they do not accept the exchange of one ton
of iron with one and a half tons of it signifies usury and is thus
baram? Since this is impossible, we conclude that denial of certain
barams does not require kufraccording to Hanafi school.

Views in kalam and figh books show there is no obligatory
relation between denial of bharam and kufr. In this respect, the
denied haram should be baram li-dbatibi and be determined
through definitive proof for it can require kufr. Thus, who denies
barams determined via speculative proof or haram li-ghayribi is not
excommunicated. According to another approach, without any
distinction of haram li-dbatibi or baram li-ghayribi, it is kufr to
consider that things ruled haram by the religion — such as marriage
with close relative, wine, animal carcass (impure meat), pork, and
blood — are palal'* This view, however, does not necessarily require
absolute excommunication of denier of haram. Indeed, the examples
reveal that all these barams have definitive proof.

Conclusion

For determination of hardam, proof has to be definitive in terms of
both authenticity and significance. This view is unanimously
attributed to al-Imam Muhammad. Apparently, al-Kasani is the first
ever jurist to introduce this view of al-Imam Muhammad as general
approach of Hanafi school. Ibn al-Humam, on the other hand, is the
first wusiil scholar to present it as common view of the school in his
usitl work. Ibn Nujaym, Ibn ‘Abd al-Shakar, and Ibn <Abidin follow
Ibn al-Humam in this respect. A similar approach is observable in
most modern usit! al-figh works, particularly those by Khudari Beg,
who clearly and precisely ascribes this view to Hanafi school.

“llab (the underlying reason behind the ruling), but it is the hadith on al-ashya’
al-sittah and other relevant injunctions.

8 Ibn Nujaym, al-Babr al-r@’iq, 1, 207. Also see Mulla Khusraw, Durar, 1, 324;
Shaykhizadah, Majma< al-anbur, 1, 697; Ibn ‘Abidin, Radd al-mubtar, 11, 292-
293. For further information in kalam books, see al-Taftazani, Sharb al-‘Aqa’id
(Istanbul: Fazilet Nesriyat, n.d.), 190; Ramadan Efendi, Hashiyah ‘ala Sharb al-
‘Aqa’id, 250, 312-313; Ahmet Saim Kilavuz, fman Kiifiir St — Tekfir Meselesi
(Istanbul: Marifet Yayinlari, 1977), 153-150.
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Given that fard and baram in Hanafi wusiil are two symmetrical
bukm categories and that the motive behind distinction between fard
and wajib is present in separation between haram and makrih
tabrimi, it seems a natural consequence of consistency of Hanafi wusiz/
to take into account the power of proof for distinguishing hardm and
makriith tabrimi and to claim param can exclusively be determined
through definitive proof. Nevertheless, the underlined differences
between bharam and fard, as well as occasional use of the term fard
despite lack of definitive proof about the demand of the Lawgiver,
rules out absolute acceptance of this judgment. In addition, pursuant
to Hanafi usii/ works, the argument, which claim pardam can only be
determined through definitive proof, is introduced as the point of
view of al-Imam Muhammad and not as the common opinion of
Hanafi school. According to most HanalfT jurists, the main criteria for
distinction between bardam and makrith taprimiis not whether proof
is definitive or speculative; instead, the benchmark is whether the act
is prohibited or not, and whether the committer is worthy of
punishment or not. This approach in usii/ works, as well as use of
term haram in furi© works with regard to declaration of hukm for
many issues without definitive proof about prohibition, show it is not
accurate to introduce the prerequisite of definitive proof as the
general opinion of Hanafi school.

The problem of hukm about denial of baram is directly related
with the quality of proof through which baram is determined. On this
matter, in consideration of information in usi/ works and usage in
figh books, it is not true to introduce the necessity for
excommunication of denier of haram, without any distinction
between hardams, as the single or preferred opinion of Hanafi school.
According to both wus#i/ and furii© works, bardam can be determined
through definitive or speculative proof depending on the situation;
therefore, whoever denies harams, which are determined via proof
with  definitive  authenticity = and  significance, will be
excommunicated, while the rest does not require kufr.
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