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+LWDS�HWWL÷L�NLúL�WRSOXOX÷XQXQ�P�úWHUHN�YLFGDQÕQD�ELU�KXNXN�NXUDOÕ�JLEL�\HUOHúHFHN�
NDGDU�X]XQ�V�UHGHQ�EHUL�X\JXODQDJHOHQ�NDLGHOHU�RODQ�|UI�YH�DGHW�NXUDOODUÕQÕQ��]D�
PDQ�LoLQGH�NRGLIL\H�HGLOLS�NDQXQODúWÕUÕODQ�K�N�POHULQ�ND\QD÷Õ�ROGXNODUÕ�G�ú�Q�O�
G�÷�QGH�QH�GHQOL�E�\�N�|QHPH�VDKLS�ROGXNODUÕ�DQODúÕODELOLU��%XQD�PXNDELO�|UI�YH�
DGHWLQ�J�Q�P�]�X\JXODPDVÕQGD�VDKLS�ROPDVÕ�JHUHNHQ�\HUGHQ�oRN�JHULGH�ROGX÷X��
LIDGH�\HULQGH�LVH�X\JXODPDFÕODU�WDUDIÕQGDQ�XQXWXOGX÷X�YH�EX�GXUXPXQ�GD�SHN�oRN�
VRUXQD� VHEHEL\HW� YHUGL÷L� J|U�OPHNWHGLU��%X� LWLEDUOD� WLFDUL�|UI� YH�DGHWLQ� WHRULN�YH�
SUDWLN� EDNÕPGDQ� \HQLGHQ� GH÷HUOHQGLULOPHVL� oDOÕúPDQÕQ� GD\DQDN� QRNWDVÕQÕ� WHúNLO�
HWPHNWHGLU��7LFDUL�|UI�YH�DGHWOHULQ�WHVSLW�HGLOLS�LODQ�HGLOPHVL�J|UHYL��7�UNL\H�2GD�
ODU�YH�%RUVDODU�%LUOL÷L� LOH�2GDODU�YH�%RUVDODU�.DQXQX¶QXQ�����PDGGHVL� LOH� WLFDUHW�
RGDODUÕQD� YH� �� 6D\ÕOÕ� &XPKXUEDúNDQOÕ÷Õ� 7HúNLODWÕ� +DNNÕQGD� &XPKXUEDúNDQOÕ÷Õ�
.DUDUQDPHVL¶QLQ� ���� PDGGHVL� LOH� $GDOHW� %DNDQOÕ÷Õ� (÷LWLP� 'DLUHVL� %DúNDQOÕ÷Õ¶QD�
YHULOPLúWLU��dDOÕúPDGD�WLFDUL�|UI�YH�DGHWLQ�XQVXUODUÕ��|QHPL��DPDFÕ�YH�LúOHYL�LUGHOH�
QLUNHQ�0HFHOOH�L�$KNDP�Õ�$GOL\H�K�N�POHULQGHQ��J�QFHO�PXND\HVHOL�KXNXNWDQ�YH�
X\JXODPD�|UQHNOHULQGHQ�ID\GDODQÕODFDNWÕU�

$QDKWDU�.HOLPHOHU��+XNXN�ND\QD÷Õ��|UI��DGHW��WLFDUL�K�N�POHU��WLFDUL�|UI�YH�DGHW

ABSTRACT

&RQVLGHULQJ�WKDW�WKH�UXOHV�RI�FXVWRPV�DQG�XVDJHV��ZKLFK�KDYH�EHHQ�DSSOLHG�IRU�D�
ORQJ� WLPH� WR� VHWWOH� LQWR� WKH� FRPPRQ�FRQVFLHQFH�RI� WKH�SHRSOH� WKH\� DGGUHVV� DV� D�
UXOH�RI�ODZ��DUH�WKH�VRXUFHV�RI�WKH�SURYLVLRQV�FRGLILHG�DQG�HQDFWHG�LQ�WLPH��LW�FDQ�EH�
XQGHUVWRRG�KRZ�LPSRUWDQW�WKH\�DUH��2Q�WKH�RWKHU�KDQG��LW�LV�VHHQ�WKDW�WKH�FXVWRPV�
DQG�XVDJHV�DUH�IDU�EHKLQG�ZKHUH�WKH\�VKRXOG�EH�LQ�WRGD\¶V�SUDFWLFH��DQG�WKH\�DUH�
IRUJRWWHQ�E\� WKH�SUDFWLWLRQHUV�� DQG� WKLV� VLWXDWLRQ� FDXVHV�PDQ\�SUREOHPV�� ,Q� WKLV�
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*� 0DNDOH�*|QGHULP�7DULKL�� ������������0DNDOH�.DEXO� 7DULKL�� ������������0XKDPPHG�6XOX��
³7LFDUHW�+XNXNXQXQ� .D\QD÷Õ� 2ODUDN� 7LFDUL� gUI� � � YH� $GHW� h]HULQH� %D]Õ� 'H÷HUOHQGLUPHOHU´��
øVWDQEXO� 0HGLSRO� hQLYHUVLWHVL� +XNXN� )DN�OWHVL� 'HUJLVL�� &LOW� ��� 6D\Õ� ��� ������ V�� ���������
KWWSV���GRL�RUJ����������LPXKIG�������������

**� 'U��g÷U��h\H���øVWDQEXO����0D\ÕV�hQLYHUVLWHVL�+XNXN�)DN�OWHVL��7LFDUHW�+XNXNX�$QDELOLP�'DOÕ�
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UHVSHFW�� WKH�WKHRUHWLFDO�DQG�SUDFWLFDO�UH�HYDOXDWLRQ�RI�FRPPHUFLDO�FXVWRPV�LV� WKH�
PDLQVWD\�RI�WKH�VWXG\��7KH�GXW\�RI�GHWHUPLQLQJ�DQG�GHFODULQJ�FRPPHUFLDO�FXVWRPV�
DQG�XVDJHV�KDV�EHHQ�JLYHQ�WR�WKH�FKDPEHUV�RI�FRPPHUFH�LQ�DFFRUGDQFH�ZLWK�WKH�
$UWLFOH����RI�WKH�8QLRQ�RI�&KDPEHUV�DQG�&RPPRGLW\�([FKDQJHV�RI�7XUNH\�DQG�WKH�
/DZ�RQ�&KDPEHUV�DQG�&RPPRGLW\�([FKDQJHV��DQG�WR�WKH�0LQLVWU\�RI�-XVWLFH�(GX�
FDWLRQ�'HSDUWPHQW�ZLWK�WKH�$UWLFOH����DUWLFOH�RI�WKH�3UHVLGHQWLDO�'HFUHH�1R����RQ�WKH�
3UHVLGHQWLDO�2UJDQL]DWLRQ��,Q�WKH�VWXG\��ZKLOH�H[DPLQLQJ�WKH�HOHPHQWV��LPSRUWDQFH��
SXUSRVH�DQG�IXQFWLRQ�RI�FRPPHUFLDO�FXVWRPV��WKH�SURYLVLRQV�RI�0HFHOOH�L�$KNDP�Õ�
$GOL\H��FXUUHQW�FRPSDUDWLYH�ODZ�DQG�DSSOLFDWLRQ�H[DPSOHV�ZLOO�EH�XVHG�
.H\ZRUGV��7KH�VRXUFH�RI�ODZ��FXVWRP��XVDJH��FRPPHUFLDO�SURYLVLRQV��FRPPHUFLDO�
FXVWRPV�DQG�XVDJHV

Giriş

+HPHQ�KHU�LúLQ��SL\DVDQÕQ�YH�NXUXPXQ�ELUELUOHUL�YH�ED÷OÕODUÕ�LOH�LOJLOL�RODQ�
LOLúNLOHULQL�G�]HQOH\HQ�\D]ÕOÕ�\D]ÕVÕ]�NXUDOODUÕ�PHYFXWWXU��7LFDUHW�KD\DWÕQÕ�GD�EX�
GXUXPGDQ�ED÷ÕPVÕ]�G�ú�QPHN�P�PN�Q�GH÷LOGLU��1H�YDU�NL��WLFDUHW�KD\DWÕQÕQ�
NXUDOODUÕQD�\DOQÕ]FD�LOLúNLOHULQ�GDKD�QD]LN��NROD\�YH�PHQIDDW�WHPLQ�HGLFL�ROPDVÕ�
DPDFÕ\OD�GH÷LO��WLFDUL�|UI�YH�DGHWH�7LFDUHW�.DQXQX¶QXQ�ED÷ODGÕ÷Õ�VRQXoODU�VH�
EHEL\OH�GH�X\XOXU��+XNXNL�ELU�\DUJÕQÕQ�JHUHNoHOHQGLULOPHVL�LoLQ�NXOODQÕODQ�KHU�
úH\�KXNXNXQ�ND\QD÷ÕGÕU��.ÕWD�$YUXSDVÕ� KXNXN� VLVWHPLQGH�|UI� YH� DGHW�KXNX�
NX�� \D]ÕOÕ� ROPD\DQ�ED÷OD\ÕFÕ� KXNXN�ND\QD÷Õ� RODUDN� NDEXO� HGLOPHNWHGLU�� 7�UN�
0HGHQL�.DQXQX¶QXQ����PDGGHVLQH�J|UH��KDNLP��KXNXNL�X\XúPD]OÕ÷Õ�o|]HUNHQ�
NXOODQDFD÷Õ�K�NP��PHY]XDWWD��\D]ÕOÕ�YH�ED÷OD\ÕFÕ�KXNXN�ND\QD÷ÕQGD��EXODPD]�
LVH�|UI�YH�DGHW�KXNXNXQD�EDNPDN�]RUXQGDGÕU��gUI�YH�DGHW�NXUDOODUÕ��JHQHO�ELU�
V|\OH\Lú�LOH��X]XQ�V�UHGHQ�EHUL�X\JXODQDJHOHQ�YH�E|\OHFH�LOJLOL�VRPXW�X\XúPD]�
OÕNWD�X\XOPDVÕQÕQ�]RUXQOX�ROGX÷X�\ROXQGD�\D\JÕQ�ELU�LQDQÕúÕQ�NLúLOHUGH�\HUOHú�
WL÷L�GDYUDQÕú�NDLGHOHULGLU��7DULKVHO�V�UHoWHNL�QHUHGH\VH�W�P�KXNXN�NXUDOODUÕQÕQ�
|UI� YH� DGHWOHUGHQ� W�UHGL÷L�� EXQODUÕQ� ]DPDQ� LoLQGH� NRGLIL\H� HGLOLS� NDQXQODú�
WÕUÕOGÕ÷Õ�GLNNDWH�DOÕQGÕ÷ÕQGD�|UI�YH�DGHWLQ�QH�GHQOL�E�\�N�|QHPL�KDL]�ROGX÷X�
DQODúÕODELOLU��1LWHNLP�WRSUDNODUÕPÕ]GD�NRGLIL\H�HGLOLS�SHN�oRN��ONH�KXNXNXQX�
\�]\ÕOODU�ER\XQFD�HWNLOH\HQ�&RUSXV�,XULV�&LYLOLV�YH�0HFHOOH�L�$KNDP�Õ�$GOL\H��
NHQGL� ]DPDQODUÕQD�NDGDUNL�|UI�YH�DGHW�NXUDOODUÕQÕQ�ELU�QHYL�GHUOHQPHVLQGHQ�
ROXúPXúODUGÕU�

7�UN� 0HGHQL� .DQXQX¶QXQ� D\UÕOPD]� ELU� SDUoDVÕ� RODQ� 7�UN� 7LFDUHW�
.DQXQX¶QGD�WLFDUHW�KD\DWÕQÕQ�JHUHNOHULQH�X\JXQ�|]HO��WHNQLN�ELOJL�YH�XVXOOHUGHQ�
GROD\Õ�70.¶GDQ�IDUNOÕODúDQ�ED]Õ�G�]HQOHPHOHU�PHYFXWWXU��gUI�YH�DGHW�KXNXNX�
QXQ�QRUPODU�KL\HUDUúLVLQGHNL�\HUL�GH�EXQODUGDQ�ELULGLU��77.�P�����¶\H�J|UH��|UI�
YH�DGHW�NXUDOODUÕ�� WLFDUL�ELU�X\XúPD]OÕ÷D�JHQHO�K�N�POHUGHQ��7%.��70.�YE���
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|QFH�X\JXODQÕU��2EMHNWLI�KXNXN�NXUDOÕ�PDKL\HWLQGHNL�WLFDUL�|UI�YH�DGHW�NXUDOOD�
UÕQÕQ�KDNLP�WDUDIÕQGDQ�UH¶VHQ�GLNNDWH�DOÕQPDVÕ�JHUHNPHNWHGLU��%X�GHQOL�E�\�N�
|QHPL�KDL]�RODQ�WLFDUL�|UI�YH�DGHWLQ�J�Q�P�]GH�X\JXODPDFÕODU�WDUDIÕQGDQ�LK�
PDO�HGLOPHVL��WLFDUHW�PDKNHPHOHULPL]LQ�WLFDUL�|UI�YH�DGHW�NXUDOÕ�LQFHOHPHVLQ�
GHQ�|QFH�JHQHO�K�N�POHUH�J|UH�NDUDUODU�YHUPHVL�� WLFDUHW�KXNXNXQXQ�|QHPOL�
ELU�ND\QD÷Õ�RODUDN�WLFDUL�|UI�YH�DGHWL�J�QGHPH�DOPD\Õ�HO]HP�NÕOPDNWDGÕU��

7LFDUL�|UI�YH�DGHWOHULQ� WHVSLW�HGLOLS�VRPXW�X\XúPD]OÕNODUD�X\JXODQPDVÕ�GD�
|QHPOL�ELU�PHVHOHGLU��.DQXQ�NR\XFX��EX�NXUDOODUÕQ�WHVSLW�HGLOLS�LODQ�HGLOPHVL�
J|UHYLQL��7�UNL\H�2GDODU�YH�%RUVDODU�%LUOL÷L�LOH�2GDODU�YH�%RUVDODU�.DQXQX¶QXQ�
���� PDGGHVL� LOH� WLFDUHW� RGDODUÕQD� YHUPLúWLU�� 1H� YDU� NL�� WLFDUHW� RGDODUÕQÕQ� GD�
NDQXQ� LOH� NHQGLOHULQH� \�NOHQPLú� EX� J|UHYL� \HULQH� JHWLULS� JHWLUPHGLNOHUL� KX�
VXVXQGD�VRUX�LúDUHWOHUL�PHYFXWWXU��$\UÕFD�\DNÕQ�G|QHPGH�&XPKXUEDúNDQOÕ÷Õ�
+�N�PHW�6LVWHPL¶QH�JHoLOPHVLQGHQ�VRQUD����6D\ÕOÕ�&XPKXUEDúNDQOÕ÷Õ�7HúNLODWÕ�
+DNNÕQGD�&XPKXUEDúNDQOÕ÷Õ�.DUDUQDPHVL¶QLQ�����PDGGHVL�LOH�$GDOHW�%DNDQOÕ�
÷Õ�(÷LWLP�'DLUHVL�%DúNDQOÕ÷Õ�GD�EX�J|UHY�LOH�\HWNLOHQGLULOPLúWLU��

*�Q�P�]GH�PDKNHPHOHULQ� Lú� \R÷XQOX÷X�EDúWD�ROPDN��]HUH� oHúLWOL� VHEHS�
OHUOH�\DUJÕODPDODUGD�LKPDO�HGLOHQ�WLFDUL�|UI�YH�DGHWLQ�WHRULN�YH�SUDWLN�DQODPGD�
\HQLGHQ�GH÷HUOHQGLULOPHVL��oDOÕúPDQÕQ�GD\DQDN�QRNWDVÕQÕ�WHúNLO�HWPHNWHGLU��%X�
EDNÕPGDQ�� WLFDUL� |UI� YH� DGHWLQ� XQVXUODUÕ�� |QHPL�� DPDFÕ� YH� LúOHYL� HOHúWLUHO� ELU�
EDNÕú�DoÕVÕ\OD�\HQLGHQ�LQFHOHQLUNHQ�0HFHOOH�L�$KNDP�Õ�$GOL\H�K�N�POHULQGHQ��
NDUúÕODúWÕUPDOÕ�KXNXNWDQ�YH�\DUJÕ�NDUDUODUÕQGDQ�ID\GDODQÕODFDNWÕU�

I. Genel Olarak Hukukun Kaynakları

+XNXNL� \DUJÕODUÕQ�JHUHNoHOHQGLULOPHVLQGH�NXOODQÕODQ�KHU� úH\H�KXNXN�ND\�
QD÷Õ�GHQLU���%X�ED÷ODPGD�³\D]ÕOÕ�KXNXN´�RODUDN�DGODQGÕUÕODELOHFHN�ED]Õ�KXNXN�
NXUDOODUÕ�\HWNLOL�NDPX�NXUXPODUÕ�WDUDIÕQGDQ�NRQXOXUNHQ��ED]Õ�KXNXN�NXUDOODUÕ�
GD�LoWLKDW�KXNXNX�RODUDN�KDNLPOHULQ�YHUGLNOHUL�NDUDUODUOD�úHNLOOHQLU��%XQODUÕQ�
GÕúÕQGDNL�KXNXN�ND\QDNODUÕQGDQ�ED]ÕODUÕ� KXNXN�NXUDOODUÕQÕ� HOHúWLUHQ�� JHOLúWL�
UHQ�KXNXNoX�ELOLP� DGDPODUÕQÕQ� \D]GÕNODUÕ� ELOLPVHO� HVHUOHUOH� \DQL� GRNWULQ� LOH�
úHNLOOHQLUNHQ�� QLKDL� RODUDN� oDOÕúPDQÕQ� NRQXVX� EDNÕPÕQGDQ� ELUWDNÕP� KXNXN�
NXUDOODUÕQÕQ�JHOHQHN�YH�J|UHQHNOHUGHQ�RUWD\D�oÕNWÕ÷Õ��\D]ÕVÕ]�ROGXNODUÕ�YH�|UI�
DGHW�KXNXNX�NXUDOODUÕ�RODUDN�QLWHOHQGLULOGLNOHUL�J|U�OPHNWHGLU��gUI�DGHW�KXNX�

�� .HPDO�*|]OHU��+XNXND�*LULú������%DVÕ��(NLQ�<D\ÕQHYL��%XUVD��������V������YG��0XKDPPHW�g]H�
NHV��7HPHO�+XNXN�%LOJLVL��2Q�øNL�/HYKD�<D\ÕQODUÕ��øVWDQEXO��������V�����YG��1HFLS�%LOJH��Hukuk 
%DúODQJÕFÕ������%DVÕ��7XUKDQ�.LWDEHYL��$QNDUD��������V�����YG���

MUHAMMED SULU
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NX�NXUDOODUÕ��JHOHQHN�KXNXNX���WHDP�O�KXNXNX���W|UH�KXNXNX��YH\D�\DSÕODJHOLú�
KXNXNX��JLEL� LVLPOHU� LOH�GH�DGODQGÕUÕOPDNWDGÕU��'ROD\ÕVÕ\OD�NÕWD�$YUXSDVÕ�KX�
NXN�VLVWHPLQGH��JHOHQHN�KXNXNX��\D]ÕOÕ�KXNXN��LoWLKDW�KXNXNX�YH�|÷UHWL�ROPDN�
�]HUH�G|UW�WHPHO�KXNXN�ND\QD÷ÕQÕQ�EXOXQGX÷XQGDQ�EDKVHGLOHELOLU��%X�KXNXN�
ND\QDNODUÕQGDQ�\D]ÕOÕ�KXNXN��\DQL�PHY]XDW�LIDGH�\HULQGH�LVH�\XNDUÕGDQ�DúD÷Õ�
\D��GHYOHWWHQ�YDWDQGDúD�GD\DWÕOÕUNHQ��\D]ÕOÕ�ROPD\DQ�JHOHQHN�KXNXNX�DúD÷ÕGDQ�
\XNDUÕ\D�YDWDQGDúWDQ�GHYOHWH�GR÷UX�NHQGLVLQL�NDEXO�HWWLUPHNWH�YH�GHYOHWLQ�GH�
LOJLOL�|UI��PHúUX�NDEXO�HWPHVL� LOH�ELU�KXNXN�ND\QD÷Õ�PHUWHEHVLQH�XODúPDNWD�
GÕU���%XQODUGDQ�LoWLKDW�YH�|÷UHWL\H�GD\DQÕOPDGDQ�YHULOHFHN�PDKNHPH�NDUDUODUÕ�
KXNXNHQ� VDNDW�ROPD]ODU��%DúND�ELU�GH\LúOH�� LoWLKDWD�YH\D�|÷UHWL\H�X\PDPDN��
LOJLOL�NDUDUÕQ�ELU��VW�PDKNHPH�WDUDIÕQGDQ�ER]XOPDVÕ�LoLQ�\HWHUOL�VHEHS�GH÷LOGLU��
%XQD�PXNDELO��|UI�YH�DGHW�KXNXNXQD�YH\D�\�U�UO�NWHNL�\D]ÕOÕ�KXNXND�X\XOPD�
GDQ�YHULOHQ�NDUDUODU�KXNXNHQ�VDNDW�RODFDNODUÕQGDQ�GROD\Õ��VW�PDKNHPHOHU�WD�
UDIÕQGDQ�ER]XODELOLUOHU�

6RV\DO�GDYUDQÕúODUÕQ�WHNG�]H�YH�NHVLQWLVL]�ELU�úHNLOGH�V�UHJHOPHVL��\DúD\DQ�
KHUKDQJL�ELU�NLPVHQLQ�R�GDYUDQÕúODUÕQ�DNVLQLQ�\DSÕOGÕ÷ÕQD�úDKLW�ROPDPDVÕ�KD�
OLQGH� V|]� NRQXVX� GDYUDQÕúODUÕQ� ELU� KXNXN� NXUDOÕQD� Y�FXW� YHUPHVL� P�PN�Q�
ROPD]��=LUD�ELU�VRV\DO�GDYUDQÕú�NDLGHVLQLQ�LKODOL�KDOLQGH�KXNXN�G�]HQLQLQ�EX�
D\NÕUÕOÕ÷D�QDVÕO�ELU�NDUúÕOÕN�YHUHFH÷LQLQ�ELOLQPHVL�OD]ÕPGÕU���%DúND�ELU�GH\LúOH��
EDVLW�ELU�DNÕO�\�U�WPHVL�LOH��NXUDOODUÕQ�WDPDPÕQD�X\XOGX÷X�ELU�WRSOXPGD�KHU�
KDQJL�ELU�NXUDOGDQ�EDKVHGLOHPH]���

II. Ticaret Hukukunun Temel Kaynakları

7LFDUHW� KD\DWÕQÕQ� JHUHNOHULQH�X\JXQ�|]HO� YH� WHNQLN�ELOJLOHU�PXFLELQFH� WLFDUL�
IDDOL\HWOHUGHQ�GR÷DQ�X\XúPD]OÕNODUD�X\JXODQDFDN�K�N�POHU��JHQHO�K�N�POHUGHQ�
D\UÕ�RODUDN�77.¶QÕQ����PDGGHVLQGH�G�]HQOHQPLúWLU��%XQD�J|UH�77.¶GD�G�]HQOH�
QHQ�K�N�POHU�LOH�ELU�WLFDUL�LúOHWPH\L�LOJLOHQGLUHQ�LúOHP�YH�ILLOOHUH�LOLúNLQ�GL÷HU�ND�

�� $\GÕQ�$\ED\��5RQD�$\ED\��+XNXND�*LULú��øVWDQEXO�%LOJL�hQLYHUVLWHVL�<D\ÕQODUÕ��øVWDQEXO��������
V������YG��

�� 6HODKDWWLQ�6XOKL�7HNLQD\��0HGHQv�+XNXNXQ�*HQHO�(VDVODUÕ��)LOL]�.LWDEHYL��øVWDQEXO��������-DOH�
*�� $NLSHN�� Türk Medeni Hukuku�� $QNDUD� hQLYHUVLWHVL� +XNXN� )DN�OWHVL� <D\ÕQODUÕ�� $QNDUD��
������V������+�VH\LQ�3D]DUFÕ��8OXVODUDUDVÕ�+XNXN�����%DVÕ��7XUKDQ�.LWDEHYL��$QNDUD��������V��
����YG��

�� 5RQD�6HUR]DQ��Medeni Hukuk�����%DVÕ��9HGDW�.LWDSoÕOÕN��øVWDQEXO��������V������YG��
�� 3D]DUFÕ��V������YG��
�� 6HUR]DQ��V������
�� 0XQURH�6PLWK��³&XVWRPDU\�/DZ�,´��Political Science Quarterly��9RO������1R�����������V������

����� 
�� %X�GXUXPD�LOLúNLQ�RODUDN�KXNXNXQ�SDUDGRNVODU��]HULQGH�WHPHOOHQHQ�ELU�VLVWHP�ROGX÷X�\|Q�QGH�

EN]��*|NoH�dDWDOROXN��Bir Hukuk Paradoksu Olarak Güven��2Q�øNL�/HYKD�<D\ÕQFÕOÕN��øVWDQEXO��
������V����������
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QXQODUGD�\D]ÕOÕ�|]HO�K�N�POHU�WLFDUL�K�N�POHU�RODUDN�NDEXO�HGLOPHNWHGLU��<LQH�
7LFDUHW�.DQXQXPX]XQ�LON�PDGGHVL��KDNNÕQGD�WLFDUL�ELU�K�N�P�EXOXQPD\DQ�WL�
FDUL�LúOHUGH��KDNLPLQ�WLFDUL�|UI�YH�kGHWH��EX�GD�\RNVD�JHQHO�K�N�POHUH�J|UH�NDUDU�
YHUHFH÷LQL�EHOLUWPHNWHGLU��7�P�EX�ELOJLOHU� oHUoHYHVLQGH�ELU� WLFDUL�X\XúPD]OÕ÷D�
VÕUDVÕ� LOH�X\JXODQDFDN�KXNXN�ND\QDNODUÕ� úX�úHNLOGHGLU���gQFHOLNOH�VRPXW�ELU� WL�
FDUL�X\XúPD]OÕ÷D�KDQJL�NDQXQGD�\HU�DOÕUVD�DOVÕQ��NDQXQXQ�HPUHGLFL�K�N�POHUL�
�kPLU�NDLGHOHU� “jus cogens”��X\JXODQÕU��'DKD�VRQUD�WDUDIODU�DUDVÕQGD�NDUDUODú�
WÕUÕOPÕú�YH�KXNXNHQ�PXWHEHU�NDEXO�HGLOHQ�V|]OHúPH�K�N�POHUL�YH�DNDELQGH�HP�
UHGLFL�ROPD\DQ�WDPDPOD\ÕFÕ� �LKWL\DUL��YH\D�\RUXPOD\ÕFÕ� �WHIVLU�HGLFL��GL\H� WDELU�
HGLOHQ� \HGHN� WLFDUL� K�N�POHU� WLFDUL� X\XúPD]OÕ÷ÕQ� o|]�P�QGH� KXNXNL� GD\DQDN�
RODUDN�NXOODQÕOÕU��6RPXW�WLFDUL�X\XúPD]OÕ÷D�X\JXODQDFDN�\HGHN�WLFDUL�K�N�POHU�
7LFDUHW�.DQXQXQGD�RODELOHFH÷L�JLEL��NXúNXVX]�)DL]�.DQXQX��dHN�.DQXQX�JLEL�GL�
÷HU�WLFDUL�PHY]XDWWD�GD�EXOXQDELOLUOHU��%XQODUGDQ�VRQUD�LVH�G|UG�QF��VÕUDGD��EX�
oDOÕúPDQÕQ�GD�NRQXVXQX�ROXúWXUDQ� WLFDUL�|UI� YH�DGHW��RQGDQ�VRQUD� LVH�0HGHQL�
.DQXQXPX]XQ� ���PDGGHVLQGH� VD\ÕODQ� JHQHO� K�N�POHU�� \DQL�� GL÷HU� NDQXQODUÕQ�
HPUHGLFL�ROPD\DQ�K�N�POHUL��DGL�|UI�YH�DGHW�KXNXNX�NXUDOODUÕ�LOH�VRQ�RODUDN�KD�
NLPLQ�NHQGLVL�NDQXQ�NR\XFX�ROVD\GÕ�YD]HGHFH÷L�NXUDOD�J|UH�ELU�WLFDUL�X\XúPD]OÕN�
o|]�POHQHFHNWLU��%X�VÕUDODPD\D�X\XOPDGDQ�NDUDU�YHULOPHVL��\DQL�ELU��VW�QRUP�
PHYFXW� LNHQ�EX�QRUPX�J|UPH]GHQ� JHOLS� RQD� D\NÕUÕ� DOWWDNL� QRUPD� J|UH� VRPXW�
ROD\ÕQ�o|]�POHQPHVL��NDUDUÕQ�ER]XOPDVÕQÕ�JHUHNOL�NÕODU����

.RQXPX]�EDNÕPÕQGDQ�ELU�|UI�YH�DGHWLQ�KXNXN�ND\QD÷Õ�RODUDN�NDEXO�HGLOPHVL�
LoLQ�GH��VW�QRUPXQ�|UI�YH�DGHWL�³KXNXN�\DUDWÕFÕ�ROD\´�YH\D�EDúND�ELU�LIDGH�LOH�
KXNXN�ND\QD÷Õ�RODUDN�NDEXO�HWPHVL�JHUHNPHNWHGLU����5RPD�YH�.LOLVH�KXNXNX�
G|QHPOHULQGH� LVH� |UI� YH� DGHWOHULQ� NDQXQX� GH÷LúWLUHELOPH� NXYYHWLQLQ� ROGX÷X�

�� +�VH\LQ�hOJHQ��0HKPHW�+HOYDFÕ��$UVODQ�.D\D��)�VXQ�1RPHU�(UWDQ��7LFDUL�øúOHWPH�+XNXNX��
���%DVÕ��9HGDW�.LWDSoÕOÕN��øVWDQEXO��������V������YG���5Õ]D�$\KDQ�� �+D\UHWWLQ�dD÷ODU�� �0HKPHW�
g]GDPDU��7LFDUL� øúOHWPH�+XNXNX�� ����%DVÕ��<HWNLQ�<D\ÕQODUÕ��$QNDUD��������V�����YG���6DELK�
$UNDQ��7LFDUL�øúOHWPH�+XNXNX������%DVÕ��%DQND�YH�7LFDUHW�+XNXNX�$UDúWÕUPD�(QVWLW�V���$Q�
NDUD��������V�����YG���5HKD�3RUR\��+DPGL�<DVDPDQ��7LFDUL�øúOHWPH�+XNXNX�� ����%DVÕ��9HGDW�
.LWDSoÕOÕN��øVWDQEXO��������V������YG��

��� �����VD\ÕOÕ�6HUPD\H�3L\DVDVÕ�.DQXQX¶QXQ����PDGGHVLQLQ���� IÕNUDVÕQGDNL��6HU3.¶\D�GD\DQÕOD�
UDN�\�U�UO�÷H�NRQXODQ�LNLQFLO�PHY]XDWWD�K�N�P�EXOXQPD\DQ�KDOOHUGH�JHQHO�K�N�POHULQ�X\�
JXODQDFD÷ÕQÕ� EHOLUWHQ�G�]HQOHPH�� EX�GXUXPXQ� LVWLQDVÕ� RODUDN�|UQHN� J|VWHULOHELOLU�� 6HU3.�YH�
6HUPD\H�3L\DVDVÕ�.XUXOX�WHEOL÷OHUL�WHPHOOHULQGH�\�NVHOHQ�|]HO�YH�WHNQLN�ELU�DODQ�RODQ�6HUPD\H�
3L\DVDVÕ�+XNXNX�ED÷ODPÕQGD�JHQHO�SUHQVLSWHQ�D\UÕOPDN�PDNXO�NDUúÕODQDELOLU��%XQXQOD�ELUOLNWH�
X\JXODPDGDNL�ED]Õ�SUREOHPOHU�LoLQ�EN]��0HKPHW�%DKWL\DU��6HUPD\H�3L\DVDVÕ�+XNXNXQD�*LULú��
%HWD�<D\ÕQFÕOÕN��øVWDQEXO��������V������<LQH�QRUPODU�KL\HUDUúLVLQGHQ�IDUNOÕOÕN�J|VWHUHQ�ELU�GL÷HU�
G�]HQOHPH��VLJRUWD�V|]OHúPHOHUL�KDNNÕQGD�77.¶GD�K�N�P�EXOXQPD\DQ�KDOOHU�EDNÕPÕQGDQ�GR÷�
UXGDQ�7�UN�%RUoODU�.DQXQX¶QXQ�X\JXODQDFD÷ÕQÕ�LúDUHW�HGHQ�77.¶QÕQ�������PDGGHVLGLU�

��� %N]��.HPDO�*|]OHU��³7�UN�$QD\DVD�+XNXNXQGD�7HDP�O�2ODELOLU�PL"´��7�UNL\H�*�QO�÷���6������
<D]�������V�������7HDP�O��
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NDEXO�HGLOPHNWH\GL����2VPDQOÕ�øPSDUDWRUOX÷X¶QXQ�VRQ�G|QHPLQGH�NDEXO�HGL�
OHQ�0HFHOOH�L�$KNDP�Õ�$GOL\H¶QLQ�����PDGGHVLQGHNL�³gUI�LOH�WD\LQ�QDVV�LOH�WD\LQ�
JLELGLU�´�K�NP��GH�2VPDQOÕ�KXNXNXQGD�|UI�Q�J�F�Q��J|VWHUPHNWHGLU��%XQXQ�
\DQÕQGD�2VPDQOÕ�G|QHPLQGH�|UI�YH�DGHWOHU��KD]ÕUODQDQ�NDQXQQDPHOHULQ�WHPH�
OLQL�ROXúWXUPXúODUGÕU���

III. Genel Olarak Örf ve Adet

7LFDUL�|UI�YH�DGHWLQ�QH�LIDGH�HWWL÷LQL�EHOLUOHUNHQ�|UI�YH�DGHW�WHULPOHULQLQ�NH�
OLPH�DQODPODUÕ��]HULQGH�GXUPDN�ID\GDOÕ�RODFDNWÕU��gUI��$UDSoD�³XUI´�N|N�QGHQ�
JHOPHNWH�YH� ³L\L�RODQ�� \DGÕUJDQPD\DQ��ELOLQHQ�� WDQÕQDQ��SHúSHúH�JHOHQ´�YH\D�
³DNOÕ�VHOLPLQ�L\L�J|UG�÷��úH\´���JLEL�DQODPODUD�JHOPHNWHGLU��*�QO�N�GLOGH�VÕN�
OÕNOD�NXOODQÕODQ�³DULI��PDUXI´�JLEL�V|]F�NOHU�GH�EX�N|NWHQ�W�UHPLúWLU��$GHW�LVH�
\LQH�$UDSoD� ³DYG´�N|N�QGHQ� W�UHPLú�YH� ³|]HO�ELU� oDED�KDUFDPDNVÕ]ÕQ�ELU� LúL�
DOÕúNDQOÕN�KDOLQH�JHOLQFH\H�NDGDU�WHNUDU�HWPHN´�DQODPÕQD�JHOPHNWHGLU����'ROD�
\ÕVÕ\OD�|UI�LIDGHVL��L\L�ELU�DOÕúNDQOÕN��W|UH��JHOHQHN�J|UHQHN���NDYUDPODUÕQÕ�LúDUHW�
HGHUNHQ��DGHW�LVH�|UI�Q�DNVLQH�ROXPVX]�JHOHQHNOHUL�GH�QLWHOH\HELOLU����%XQD�PX�
NDELO�KXNXNL�DQODPGD�|UI�YH�DGHW�NHOLPHOHUL�D\QÕ�PDQD\Õ�LúDUHW�HWPHNWHGLU����
.H]D�JHoPLúWH�GH�|UI�YH�DGHW�WHULPOHULQLQ�KXNXNL�DQODPGD�D\QÕ�PDQD\Õ�EHOLUW�
WLNOHULQL�0HFHOOH�L�$KNDP�Õ�$GOL\H¶QLQ�����PDGGHVL�úX�úHNLOGH�J|VWHUPHNWHGLU��
³$GHW�PXKDNNHPGLU��<DQL�K�NPL�úHUL\L�LVSDW�LoLQ�|UI�YH�DGHW�KDNHP�NÕOÕQÕU�´���

��� ùHYNHW�0HPHGDOL�%LOJLúLQ��Ticaret Hukuku Prensipleri I�����%DVÕ��'X\JX�0DWEDDVÕ�� øVWDQEXO��
������V�����

��� 0��ÆNLI�$\GÕQ��2VPDQOÕ�+XNXNX��ø6$0�<D\ÕQODUÕ��$QNDUD��������V�����
��� $OL�+LPPHW�%HUNL��+XNXN�0DQWÕ÷Õ�YH�7HIVLU��*�QH\�0DWEDDFÕOÕN��$QNDUD��������V�����
��� øEUDKLP�.k¿�'|QPH]��³gUI´��'L\DQHW�øVODP�$QVLNORSHGLVL��&������øVWDQEXO��������V������0HOLN�

úDK�<DVLQ��³gUI�YH�$GHW�.XUDOODUÕ�LOH�øGDUL�7HDP�OOHULQ�øGDUH�+XNXNXQGDNL�<HUL´��øGDUH�+XNXNX�
YH�øOLPOHUL�'HUJLVL��&������6�����<ÕO�������V��������

��� gUI�YH�DGHW�NXUDOODUÕQÕQ�J|UJ��NXUDOODUÕ�RODUDN�NXOODQÕOGÕ÷Õ�ELU�LQFHOHPH�LoLQ�EN]��6DGUL�0DNVXGL�
$UVDO��+XNXNXQ�8PXPL�(VDVODUÕ� ,��$QNDUD�hQLYHUVLWHVL�+XNXN�)DN�OWHVL�<D\ÕQODUÕ��$QNDUD��
������V���������³0HGHQL�FDPLDODUGD�HQ�D]�NXYYHW�YH�HKHPP\HWL�KDL]�RODQ�LoWPDL�NDLGHOHU�<X�
VXQ��|UI�YH�DGHW��NDLGHOHULGLU��%XUDGD�\XVXQ�WDELUL\OH�NDVWHWWL÷LPL]�NDLGHOHU��PXDúHUHW�YH�QH�
]DNHW�NDLGHOHUL\OH�XPXP�ED\UDP��G�÷�Q��GR÷XP�YH�|O�P�JLEL�KDGLVHOHU�P�QDVHEHWL\OH�\DSÕODQ�
PHUDVLPOHUGH�ULD\HW�ROXQPDVÕ�OD]ÕP�VD\ÕODQ�NDLGHOHUGLU��%X�\XVXQODUGDQ�ED]ÕODUÕQÕQ�FDPLDQÕQ�
\DúDPDVÕ�LOH�X]DNWDQ�DODNDVÕ�RODELOLU��'L÷HUOHUL�LVH�DQFDN�KD\DWÕ�V�VOHPH�NDGHOHULQGHQ�LEDUHW�
WLU����gUI� YH� DGHWOHUGHQ� LQKLUDI� oRN� JDULS� ELU� úHNLO� DOGÕ÷Õ� ]DPDQ�� LKODO� HGHQ� J�O�Qo� ROXU�� RQX�
LVWLKIDI�HGHUOHU��)DNDW�|UI�YH�DGHWOHUL�LKODO�HGHQ�DGDPD�NDUúÕ�FDPLDQÕQ�DNV�ODPHOL�KLoELU�]DPDQ�
QHIUHW��KXVXPHW�GHUHFHVLQH�YDUPD]��'DLPD�R�JLEL�DGDPÕ�FH]DODQGÕUPDN�LKW\DFÕQÕ�GD�GX\PD]�´�

��� ³gUI´�YH�³DGHW´�NDYUDPODUÕQÕQ�IDUNOÕ�DQODPODUÕ�YH�øVODP�KXNXNXQGDNL�\HUL�KDNNÕQGD�EN]��øVPDLO�
+DNNÕ�ø]PLUOL��³gUI�Q�øVODP�+XNXNXQGDNL�<HUL´��øVODP�+XNXNX�$UDúWÕUPDODUÕ�'HUJLVL��6�����<ÕO�
������V������YG���

��� 6DEUL�ùDNLU�$QVD\��+XNXN�7DULKLQGH�øVOkP�+XNXNX�����%DVÕ��7XUKDQ�.LWDEHYL��$QNDUD���������V��
����

��� øVODP�KXNXNXQGD� |UI� YH� DGHWLQ� ELU� KXNXN� ND\DQD÷Õ� RODUDN� GH÷HUOHQGLULOPHVL� KDNNÕQGD� EN]��
0HKPHW�ùHQHU��øVODP�+XNXNXQGD�gUI��g÷UHQFL�%DVÕPHYL��ø]PLU��������V������YG��
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øQVDQR÷OXQXQ�\HU\�]�QGH�WHFU�EH�HWWL÷L�LON�úH\OHU��KD\DWWD�NDOPDN�YH�P�P�
N�Q� ROGX÷XQFD� UDKDW� LoLQGH� \DúDPDN� LoLQ� JHUHNHQOHUGL�� %X� KHGHILQ� SHúLQGH�
RODQ�SHN�oRN�NLúL�QH\LQ�HQ�L\L�YH�HQ�YHULPOL�ELoLPGH�JHUoHNOHúWL÷LQL�WHFU�EH�HWWL�
YH�KHU�ELUL�GL÷HULQLQ�WHFU�EHVLQGHQ�ID\GDODQGÕ��'ROD\ÕVÕ\OD�ELU�P�GGHW�VRQUD�
QH\LQ�HQ�L\L�YH�YHULPOL�ROGX÷X�\|Q�QGHNL�ILNLUOHU�|UW�úW���1LKDL�NHUWHGH�LVH�KHU�
NHV�D\QÕ�DPDo�LoLQ�D\QÕ�XVXO��EHQLPVHGL�YH�oHúLWOL�\DSÕODJHOLú�ELoLPOHUL�JHOHQHN�
OHUH��|UIOHUH�G|Q�úW�����0RGHUQ�KD\DWWDNL�HQ�GH÷HUOL�úH\LQ�]DPDQ�YH�]DPDQGDQ�
WDVDUUXI�HWPHQLQ�HQ�NROD\�\ROXQXQ�GD�WHFU�EHOHUGHQ�ID\GDODQPDN�ROGX÷X�J|]�
|Q�QGH�EXOXQGXUXOGX÷XQGD�|UI�YH�DGHWLQ�|QHPL�GDKD�NROD\�DQODúÕODELOLU����gUI�
YH�DGHWOHU��EHOLUOL�NLúLOHUGHQ�ROXúDQ�NDQXQ�NR\XFX�HOL�LOH�GH÷LO��EL]DWLKL�KD\DWÕQ�
NHQGLVL�WDUDIÕQGDQ��UHWLOHQ�KXNXN�SUHQVLSOHUL�ROPDODUÕQGDQ�GROD\Õ��GL÷HU�ED]Õ�
KXNXN�NXUDOODUÕ�FHEUL�LFUD�WHKGLWOHUL�LOH�YDUOÕNODUÕQÕ�V�UG�U�UNHQ�|UIOHU��LOJLOL�NLúL�
JUXSODUÕ�EDNÕPÕQGDQ�]DWHQ�DYDQWDMOÕ�ROGX÷XQGDQ�GROD\Õ�J|Q�OO�O�N�HVDVÕ�LOH�YDU�
ROXU����+REEHV�GD�EXQGDQ�\�]�\ÕOODU�|QFH��DNOD�YH�PDQWÕ÷D�X\JXQ�RODQ�|UIOHULQ�
GLNNDWH�DOÕQPDVÕ�JHUHNWL÷LQL��KDQJL�|UIOHULQ�DNOD�X\JXQ�ROGX÷XQD�LVH�NDQXQ�NR�
\XFX�RODQ�PHFOLVLQ�YH\D�K�N�PGDUÕQ�NDUDU�YHUHELOHFH÷LQL�EHOLUWPLúWLU���

*HQHO� LWLEDUÕ\OD��X]XQ�]DPDQGDQ�EHUL�X\JXODQDJHOHQ�YH�EXQXQ�VRQXFXQGD�
LOJLOL�VRPXW�X\XúPD]OÕNWD�X\XOPDVÕQÕQ�]RUXQOX�ROGX÷X�\ROXQGD�\D\JÕQ�ELU�LQD�
QÕúÕQ� \HUOHúPLú� ROGX÷X�GDYUDQÕú� NXUDOODUÕQD�|UI� YH� DGHW� NXUDOÕ� GHQLU����8]XQ�
]DPDQGDQ�EHUL�X\JXODQDJHOPH��V�UHNOLOLN��YH� LOJLOL�NXUDOD�X\PD�]RUXQOXOX÷X�
KLVVLQH��Opinio necessitatis��GHYOHW�GHVWH÷LQLQ�GH�HNOHQPHVL�LOH�|UI�YH�DGHW�KX�
NXNX� NXUDOÕ� WHFHVV�P� HGHU��+XNXN� ND\QD÷Õ� J�F�QGHNL� |UI� YH� DGHWLQ� �o�QF��
XQVXUX�RODQ�GHYOHW� GHVWH÷L�� |UI� YH� DGHWL� WHDP�OGHQ� D\ÕUÕU��%DúND�ELU�GH\LúOH��

��� øON�WRSOXPODUGD�|UI�YH�DGHW�KXNXNXQXQ�JHOLúLPL�KDNNÕQGD�GHWD\OÕ�DoÕNODPDODU�LoLQ�EN]��9LNWRU�
9��%RoDURY��Hukuk Antropolojisi��'R÷X�.�W�SKDQHVL��øVWDQEXO��������V�����YG��

��� ³+XNXN´XQ�LQVDQODUÕQ�RQX��UHWLS�GH÷LúWLUPHVLQGHQ�|QFH�GH�YDU�ROGX÷XQD�GDLU�EN]��)ULHGULFK�$��
+D\HN��/DZ��/HJLVODWLRQ�DQG�/LEHUW\�����%DVÕ��/RQGUD��������V������

��� *HUDOG�-��3RVWHPD��³&XVWRP��1RUPDWLYH�3UDFWLFH��$QG�7KH�/DZ´��'XNH�/DZ�-RXUQDO��9RO������
1R�����������V������

��� 7KRPDV�+REEHV��Leviathan�����%DVÕ��<DSÕ�.UHGL�<D\ÕQODUÕ��øVWDQEXO��������V�������+REEHV��|UI�
YH�DGHWL��GR÷DO�KXNXND�D\NÕUÕ�ROPDGÕNODUÕ�V�UHFH�YH�LPSDUDWRUXQ�]ÕPQL�RQD\Õ�LOH��NDQXQ�K�N�
P�QGH�ROXS�\DVDODUD�EHQ]H\HQ�WRSOXP�NDQXQODUÕ�RODUDN�WDQÕPODPDNWDGÕU��%N]��+REEHV��V�������

��� *|]OHU��V������g]HNHV��V������*|NKDQ�2��$QWDO\D��Hukuk Metodolojisi II��6HoNLQ�<D\ÕQFÕOÕN��$Q�
NDUD��������V������YG���$KPHW�0��.ÕOÕoR÷OX��Medeni Hukuk�����%DVÕ��7XUKDQ�.LWDEHYL��$QNDUD��
������V������0��.HPDO�2÷X]PDQ��1DPL�%DUODV��Medeni Hukuk������%DVÕ��9HGDW�.LWDSoÕOÕN��øVWDQ�
EXO��������V������
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WHDP�O���� KXNXNL� XQVXUGDQ� �GHYOHW� GHVWH÷LQGHQ�� \RNVXQ� DOÕúNDQOÕNODUGÕU����
0HY]XDWÕPÕ]GDNL�³LúOHULQ�ROD÷DQ�DNÕúÕQD�J|UH´��³LúLQ�|]HOOL÷LQH�J|UH´�JLEL� LID�
GHOHU�� LOJLOL� VRPXW�ROD\ODUGD� WDUDIODU�DUDVÕQGD�ELU�DQODúPD�ROPDPDVÕ�KDOLQGH�
JHQHO�WHDP�O�Q�JHoHUOL�RODFD÷ÕQD�LúDUHW�HWPHNWHGLU��.DQDDWLPL]FH�GHYOHW�GHV�
WH÷L�XQVXUXQX��LOJLOL�NXUDOÕQ�GDKD�|QFH�GHYOHW�WDUDIÕQGDQ�\DSWÕUÕPD�ED÷ODQPÕú�
ROPDVÕ�YH\D�PDKNHPHOHUFH�X\JXODQPDVÕ�úHNOLQGH�GH÷HUOHQGLUPHPHN�JHUHNLU��
%X�XQVXU��LOJLOL�|UI�YH�DGHWLQ��JHQHO�KXNXN�SUHQVLSOHULQH�X\JXQ�ROXS�ROPDGÕ÷Õ�
KXVXVXQGD� EHOLUOH\LFL� URO� R\QDU�� <RNVD� KHQ�]�PDKNHPHOHUGHNL� VRPXW� X\Xú�
PD]OÕNODUD�\DQVÕPDPÕú�|UI�YH�DGHWOHU�GH�SHNDOD�PHYFXW�RODELOLU����1LWHNLP������
WDULKOL�ELU�<DUJÕWD\�+XNXN�*HQHO�.XUXOX�NDUDUÕQD�J|UH��GHYOHW�P�H\\LGHVL\OH�
WH\LW�HGLOPHPLú�RODQ�|UI�YH�DGHW�KXNXNX�NXUDOODUÕQÕQ�GD�KDNLP�WDUDIÕQGDQ�J|]�
|Q�QGH�EXOXQGXUXOPDVÕ�JHUHNPHNWHGLU����<LQH�EX�QRNWDGD�|UI�YH�DGHW�KXNX�
NX�NXUDOÕQD�LOLúNLQ�X]XQ�]DPDQ��V�UHNOLOLN��XQVXUX��]HULQGH�GXUPDNWD�ID\GD�
YDUGÕU��0HFHOOH¶QLQ������PDGGHVLQGHNL�³.DGLP�RGXU�NL�HYYHOOLQL�ELOLU�NLPVH�RO�
PD\D�´�NDLGHVL�GLNNDWH�DOÕQGÕ÷ÕQGD�|UI�YH�DGHW�NXUDOÕQÕQ�oRN�X]XQ�]DPDQODUGD�
ROXúWX÷X�DNOD�JHOHELOLU��2\VDNL�WLFDUHW�KXNXNXQX�GL÷HU�KXNXN�GLVLSOLQOHULQGHQ�
D\ÕUDQ�HQ�|QHPOL�|]HOOLNOHU�� WLFDUHW�KD\DWÕQÕQ�JHUHNWLUGL÷L�KÕ]OÕOÕN��NROD\OÕN�YH�
J�YHQOLN� LKWL\DoODUÕGÕU��2�KDOGH�KÕ]OÕOÕ÷ÕQ�EX�NDGDU�|QHPOL�ROGX÷X�ELU�DODQGD�
oRN�X]XQ�V�UHGH�ROXúDQ�YH�oRN�\DYDú�GH÷LúHQ�|UI�YH�DGHWLQ�\HULQLQ�ROPDPDVÕ�
JHUHNLUGL��)DNDW�ELODNLV�WLFDUL�LúOHUGH�|UI�YH�DGHWH�\�NOHQLOHQ�URO�GDKD�E�\�NW�U��
'ROD\ÕVÕ\OD�X]XQ�V�UH�XQVXUXQXQ��oHYUH\H��LOJLOL�G|QHPH��KD\DWÕQ�DNÕú�KÕ]ÕQD��
LOJLOL� VRPXW�ROD\ODUÕQ� VÕN� YH\D� VH\UHN�RODUDN�RUWD\D� oÕNÕúÕQD�J|UH�GH÷LúNHQOLN�
J|VWHUHELOHFH÷LQL�EHOLUWPHPL]�JHUHNLU��%XUDGD�|QHPOL�RODQ��KHUKDQJL�ELU�|UI�YH�

��� 77.�P�����¶H�J|UH��³.DQXQGD�DNVLQH�ELU�K�N�P�\RNVD��WLFDUL�|UI�YH�kGHW�RODUDN�NDEXO�HGLOGL÷L�
EHOLUOHQPHGLNoH��WHDP�O��PDKNHPHQLQ�\DUJÕVÕQD�HVDV�RODPD]��$QFDN��LUDGH�DoÕNODPDODUÕQÕQ�\R�
UXPXQGD�WHDP�OOHU�GH�GLNNDWH�DOÕQÕU�´�1LWHNLP������WDULKOL�7LFDUHW�.DQXQXQXQ� LOJLOL�PDGGH�
JHUHNoHVLQH�J|UH�� WHDP�O�Q�REMHNWLI�KXNXN�NDLGHVL�VHYL\HVLQH�\�NVHOHELOPHVL��EXQD�ULD\HWLQ�
NDQXQ� JLEL�PHFEXUL� ROGX÷X� KXVXVXQGDNL� LQDQFÕQ� WDKDNN�N� HWPHVL\OH� ROXU�� $OPDQ�0HGHQL�
.DQXQX¶QXQ� �%*%�� ����� PDGGHVLQGH� GH� V|]OHúPHOHULQ�� L\L� QL\HW� GR÷UXOWXVXQGD� WHDP�O�Q�
GLNNDWH� DOÕQDUDN� \RUXPODQPDVÕ� JHUHNWL÷L� EHOLUWLOPHNWHGLU�� $\UÕFD� EN]�� <DUJÕWD\� ���� +'� (��
����������.�����������7�������������KWWS���ZZZ�ND]DQFL�FRP�WU��(ULúLP�7DULKL��������������
³7LFDUL�LOLúNL�YH�DNLWOHULQ�WDUDÀDU�DUDVÕQGDNL�PHYFXGL\HWL�\D]ÕOÕ�GHOLOOH�LVSDW�HGLOPHN�JHUHNLU��$Q�
FDN�7�7�.�QXQ���,,�PDGGHVL�K�NP�QFH�ELU�E|OJHGH�YH\D�ELU�WLFDUHW�úXEHVLQGH�DNLWOHULQ�úLIDKHQ�
\DSÕODELOHFH÷L�\ROXQGD�WLFDUL�|UI�YH�DGHW�PHYFXW�LVH��DNWLQ�PHYFXGL\HWL�EHOJHOHU�EDúND�GHOLOOHUOH�
GH�LVSDW�HGLOHELOLU�´

��� %LUoRNODUÕ� \HULQH� EN]�� &KDUOHV� 6]ODGLWV��*XLGH� WR� )RUHLJQ� /HJ�0DWHULDOV�� )UHQFK�� *HUPDQ��
Swiss��2FHDQD�3XEOLFDWLRQV��1HZ�<RUN��������V������

��� *|]�E�\�N¶H� J|UH� ³GHYOHW� GHVWH÷L´� JHQHOOLNOH� NDQXQODUGDNL� J|QGHUPHOHUOH� VD÷ODQPDNWDGÕU��
%N]��$��ùHUHI�*|]�E�\�N��+XNXND�*LULú�YH�+XNXNXQ�7HPHO�.DYUDPODUÕ������%DVÕ��7XUKDQ�.L�
WDEHYL��$QNDUD�������V�����

��� ³«'DYD\D� EDNDQ� PDKNHPHQLQ� NDQXQ� ERúOXNODUÕQÕ� GROGXUXUNHQ� 'HYOHW� 0�H\\LGHVL\OH� WH\LW�
HGLOPHPLú� RODQ� |UI� YH� DGHWL�� ELU� EDúND� GH\LúOH� gUI� YH� $GHW� +XNXNXQX� J|]� |Q�QGH� WXWDELO�
LU«´�<DUJÕWD\�+*.��(��������������.������������7���������������KWWSV���NDUDUDUDPD�\DUJLWD\�
JRY�WU�����(ULúLP�7DULKL�������������
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DGHW�NXUDOÕQÕQ�LOJLOLOHULQ�úXXUXQD�\HUOHúPHVL�LoLQ�V�UHQLQ�\HWHUOL�ROPDVÕGÕU��%X�
V�UH�ED]HQ�\�]�VHQH��ED]HQ�GH�RQ�VHQH�RODELOLU����gUIOHU��NDPX\D�PkO�ROPDODUÕ��
X]XQ�V�UHOL�ROPDODUÕ��VRPXW�YH�LoVHO�RODUDN�ELUELUOHULQH�ED÷OÕ�ROPDODUÕ�VHEHEL\OH�
VÕUDGDQ�DOÕúNDQOÕNODUGDQ�D\UÕOÕUODU����%XQXQOD�ELUOLNWH�|UI�YH�DGHWOHU�GH�VRQVX]D�
NDGDU�YDUOÕNODUÕQÕ�V�UG�UHPH]OHU��$oÕN�YH\D�|UW�O��ELU�úHNLOGH�RUWDGDQ�NDOGÕUÕ�
ODELOLUOHU����)DNDW��ELU�|UI�YH�DGHW�NXUDOÕQÕQ�\�U�UO�NWHQ�NDONPDVÕ�LOH�\DUJÕoODUÕQ�
\�U�UO�NWHNL�|UI��WHVSLW�HWPHN�DGÕQD�\DSPDODUÕ�JHUHNHQ�LQFHOHPH\L�\DSPDPD�
VÕ�DUDVÕQGDNL�IDUNÕ�|QHPOH�EHOLUWPHN�JHUHNLU�

%LU�|UI�YH�DGHW�KXNXNX�NXUDOÕQÕQ�KLWDS�HWWL÷L�NLúLOHULQ�úXXUXQD�\HUOHúPHVLQ�
GHQ��\DQL�opinio necessitatis XQVXUXQXQ�YDUOÕ÷ÕQGDQ�EDKVHGHELOPHN�LoLQ�NLúLOH�
ULQ��|UI�YH�DGHWL�ROXúWXUDQ�H\OHPL�YH\D�H\OHPVL]OL÷L�JHUoHNOHúWLULUNHQ�ELU�J|UHYL�
YH\D�KDNNÕ�LID�HWWLNOHULQH�LQDQPDODUÕ�JHUHNPHNWHGLU��%XQXQOD�ELUOLNWH�H\OHPLQ�
YH\D�H\OHPVL]OL÷LQ�ELU�\DVDO�QRUPD�GD\DQGÕ÷ÕQD�LQDQPDODUÕ�úDUW�GH÷LOGLU����Opi-
nio necessitatisLQ�YDUOÕ÷Õ�ELUNDo�úHNLOGH�DQODúÕODELOLU��.DQXQ�K�N�POHUL�LOJLOL�|UI�
YH�DGHW�NXUDOÕQD�DWÕI�\DSDELOLU��EHOLUOL�\|QGH�P�VWDNDU�\DUJÕ�NDUDUODUÕ�ROXúDELOLU�
YH\DKXW�ELOLPVHO�HVHUOHUGH�LOJLOL�|UI�YH�DGHW�NXUDOODUÕ�KDNLP�J|U�ú�RODUDN�RUWD\D�
oÕNDELOLU����1LKDL�RODUDN�ELU�\DUJÕODPDGD�LVH�KDNLP�|UI�YH�DGHWLQ�WHVSLWLQL�ILLOHQ�
NHQGLVL�\DSDPD\DFD÷ÕQGDQ��WHNQLN�YH�|]HO�ELOJL�JHUHNWLUHQ�EX�KXVXVXQ�WHVSLWL�
LoLQ�\HWNLOL�PHUFLOHUH�EDúYXUDFDNWÕU��%X�VRUJXODPD��WLFDUHW�YH�VDQD\L�RGDODUÕQ�
GDQ��GHQL]�WLFDUHW�RGDODUÕQGDQ��%RUVD�øVWDQEXO�JLEL�ERUVDODUGDQ��%DQNDODU�%LUOL�
÷L�JLEL�NXUXOXúODUGDQ�YH\D�KHUKDQJL�ELU�PHVOHN�VDKLEL�ELOLUNLúLGHQ�\DSÕODELOLU���

��� $QWDO\D��V������
��� 3RVWHPD��V������
��� 3RVWHPD��V����������
��� +DQV�.HOVHQ��Principles of International Law��5LQHKDUW��1HZ�<RUN��������V������
��� 6H\IXOODK�(GLV��0HGHQv�+XNXND�*LULú�YH�%DúODQJÕo�+�N�POHUL�����%DVÕ��$QNDUD�hQLYHUVLWHVL�

+XNXN�)DN�OWHVL�<D\ÕQODUÕ��$QNDUD��������V�������$QWDO\D�V������
��� ³«6RPXW� ROD\GD��PDKNHPHFH�� ]H\WLQ\D÷ÕQÕQ� VDWÕFÕ\D� WHVOLPL� NRQXVXQGD� \|UHVHO� |UI� YH� kGHW�

DUDúWÕUPDVÕ�\HWHUOL�GH÷LOGLU��=LUD��WHN�ELU�NRRSHUDWLIWHQ�X\JXODPD�VRUXOXS��WDQÕNODU�GLQOHQPLúWLU��
%X�LWLEDUOD��PDKNHPHFH��NRRSHUDWLIH�HPDQHW�PDNEX]ODUÕ�LOH�WHVOLP�HGLOHQ�]H\WLQ\D÷ÕQGDQ�VRQ�
UD��VDWÕFÕ\D�LKWL\DFÕ�QHGHQL\OH�WHVOLP�HGLOHQ�]H\WLQ\D÷Õ�LoLQ�EHOJH�G�]HQOHQLS�G�]HQOHQPHGL÷L��
HPDQHW� PDNEX]XQGDQ� WHVOLP� HGLOHQ� PLNWDUÕQ� LQGLULOLS� LQGLULOPHGL÷L� KXVXVXQXQ� |QFHOLNOH��
7RUEDOÕ� 7LFDUHW� 2GDVÕQGDQ� VRUXOPDN� YH� JHUHNWL÷LQGH� EX� KXVXVWD� \HUHO� ELOLUNLúL�P�WDOkDVÕQD�
EDúYXUPDN� YH� E|\OH� ELU� |UI� YH� kGHWLQ�PHYFXW� ROGX÷X� DQODúÕOGÕ÷Õ� WDNGLUGH�� PHYFXW� WDQÕN� LI�
DGHOHUL�GH÷HUOHQGLULOPHN�YH�\HPLQLQ�GH��\HPLQ�WHNOLI�HGLOGL÷L�]DPDQNL�NRRSHUDWLI�WHPVLOFLVLQH�
\DSWÕUÕOPDN� VXUHWL\OH� VRQXFXQD� J|UH� NDUDU� YHUPHN� JHUHNLUNHQ�� \D]ÕOÕ� úHNLOGH� HNVLN� LQFHOHPH�
LOH� NDUDU� YHULOPHVL� GR÷UX� J|U�OPHPLúWLU«�´�<DUJÕWD\� ����+'���(�� ���������.�� �����������7��
�������������ZZZ�OH[SHUD�FRP�WU��(ULúLP�7DULKL��������������
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gUI�YH�DGHW�KDNNÕQGD��WLFDUL�|UI�YH�DGHW�DGL��DOHODGH��|UI�YH�DGHW��JHQHO��XPX�
PL��|UI�YH�DGHW�\HUHO����E|OJHVHO��|UI�YH�DGHW���JLEL�D\UÕPODU�\DSÕOPDNWDGÕU��7L�
FDUHW�.DQXQXPX]XQ����PDGGHVLQLQ����IÕNUDVÕ�GD�ELU�E|OJH\H���YH\D�ELU�WLFDUHW�
GDOÕQD�|]J��WLFDUL�|UI�YH�DGHWOHULQ�JHQHO�RODQODUD��VW�Q�WXWXODFD÷ÕQÕ��úD\HW�WDUDI�
ODU�D\QÕ�E|OJHGH�GH÷LOVH�YH�DNVL�GH�NDUDUODúWÕUÕOPDPÕúVD�LID�\HULQGHNL�WLFDUL�|UI�
YH�DGHWLQ�X\JXODQDFD÷ÕQÕ�YXUJXODPDNWDGÕU��øOJLOL�E|OJHQLQ�oR÷XQOX÷XQXQ�EHOOL�
\|QGHNL�DOÕúNDQOÕ÷Õ�WDNLS�HWPHVL�LOH�\HUHO�DGHW�PH\GDQD�JHOLU�YH�PDKNHPHOHUFH�
NHQGLVLQH�GHYDPOÕ�RODUDN�KXNXN�ND\QD÷Õ�RODUDN�EDúYXUXOPDVÕ�KDOLQGH�DOÕúNDQ�
OÕN�J�oO��ELU�|UI�RODUDN�WHFHVV�P�HGHU����

.DQXQ�ROPDNVÕ]ÕQ�ELU�VXo�YH�FH]D�EHOLUOHQHPH\HFH÷L��YH\D�YHUJL�LKGDV�HGL�
OHPH\HFH÷L�KDNLNDWOHUL�J|]�|Q�QGH�EXOXQGXUXOGX÷XQGD�NODVLN�DQOD\ÕúD�J|UH��
FH]D�YH�YHUJL�KXNXNX�JLEL�NDPX�KXNXNX�GLVLSOLQOHULQGH�|UI�YH�DGHW�NXUDO�RODUDN�
ELU�KXNXN�ND\QD÷Õ�RODUDN�NDEXO�HGLOPH]����%XQD�NDUúÕOÕN��|UQH÷LQ�&H]D�.DQX�
QXQGDNL�K�N�POHULQ�\RUXPODQPDVÕQGD�|UI�YH�DGHWH�±NXúNXVX]�KXNXND�D\NÕUÕ�
ELU� \RUXPD� L]LQ� YHUPHGHQ�� EDúYXUPDN� NDoÕQÕOPD]GÕU����gUI� YH� DGHW� SHN� oRN�
FH]D� QRUPXQGDNL� GDYUDQÕúODUÕQ� DQODPÕQÕ�� NDSVDPÕQÕ� YH� VÕQÕUODUÕQÕ� EHOLUOHU����
.H]D�9HUDVHW�YH� øQWLNDO�9HUJLVL�.DQXQX¶QXQ�YHUJLGHQ� LVWLVQD� WXWXODQ� LQWLNDO�
OHULQ�EHOLUWLOGL÷L����PDGGHVLQGHNL�|UI�YH�DGHWH�\DSÕODQ�J|QGHUPH��|UI�YH�DGHWLQ�
|QHPLQLQ�|]HO� KXNXND�P�QKDVÕU� ROPDGÕ÷ÕQÕ� J|VWHUPHNWHGLU��%DKVL� JHoHQ� YH�
X\JXODPDVÕ�GD�VÕN�RODQ�K�NPH�J|UH��JD\ULPHQNXOOHU�KDULo�ROPDN��]HUH��|UI�YH�
DGHWH�J|UH�YHULOPHVL�PXWDW�EXOXQDQ�KHGL\H��FLKD]��\�]J|U�PO�÷��YH�GUDKRPD�
ODU�YHUDVHW�YH�LQWLNDO�YHUJLVLQGHQ�PXDIWÕU��%X�K�NP�Q�\RUXPODQÕS�X\JXODQPD�
VÕQGD�|UI�YH�DGHWH�ELU�KXNXN�ND\QD÷Õ�RODUDN�EDúYXUXOPDVÕ�úDUWWÕU�

��� 0HY]XDWÕPÕ]GD�\HUHO�|UI�YH�DGHWOHUH�\DSÕODQ�J|QGHUPHOHU� LoLQ�EN]��70.�P�������P�������P��
�����P������YH�7%.�P������

��� 0HFHOOH�P������³ÆGHW�PXKDNNHPGLU��<DQL�K�NP�L�úHU¶L\L� LVSDW�LoLQ�|UI�YH�DGHW�KDNHP�NÕOÕQÕU��
*HUHN�kPP�ROVXQ�YH�JHUHN�KkV�ROVXQ�´

��� <HUHO� |UI� YH� DGHW� LOH� LOJLOL� ELU� oDOÕúPD� LoLQ� EN]�� 7HYKLW� .DKUDPDQ�� ³(U]ÕɪQFDQ� øOÕɪ� YH� <DNÕQ�
dHYUHVÕɪQGH�8\JXODQDQ�7ÕɪFDUÕɪ�gUI���$GHW�YH�7HDP�OOHU´��(U]LQFDQ�%LQDOL�<ÕOGÕUÕP�hQLYHUVLWHVL�
øNWLVDGL�YH�øGDUL�%LOLPOHU�)DN�OWHVL�'HUJLVL��&LOW����6D\Õ����������V����������

��� 6]ODGLWV��V������
��� .DPX�KXNXNXQGD�|UI�YH�DGHWLQ�URO��YH�|QHPL�LOH�LOJLOL�D\UÕQWÕOÕ�DoÕNODPDODU�LoLQ�EN]��<DVHPLQ�

,úÕNWDo��+XNXNXQ�.D\QD÷Õ�2ODUDN�gUI�YH�$GHW�+XNXNX����%DVÕ��)LOL]�.LWDEHYL��øVWDQEXO��������
V�����YG��

��� %N]��,úÕNWDo�V�����YG���6DOLK�g]NDQ��&H]D�+XNXNXQGD�gQHPVL]OLN��2Q�øNL�/HYKD�<D\ÕQFÕOÕN��øV�
WDQEXO��������V������YG���$EGXOODK�%DWXKDQ�%D\WD]��.DQXQLOLN�øONHVL�%D÷ODPÕQGD�&H]D�YH�&H]D�
Muhakemesi Hukukunda Yorum��2Q�øNL�/HYKD�<D\ÕQFÕOÕN��øVWDQEXO��������V������YG����

��� +�VDPHWWLQ�8÷XU��³.DQXQODUÕQ�5XKX�YH\D�5XKXQX�$UD\DQ�.DQXQODU´��7HUD]L�+XNXN�'HUJLVL��
6������2FDN�������V�������
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IV. Ticari Örf ve Adetin Önemi

7LFDUL�Lú�LOH�LúWLJDO�HGHQOHULQ�]LKQLQGH�R�\|QGH�ELU�KXNXN�NXUDOÕ�PHYFXWPXú�
JLEL�V�UHNOL�RODUDN�JHUoHNOHúWLULOHQ�WLFDUL�DOÕúNDQOÕNODU��WLFDUL�|UI�YH�DGHW�RODUDN�
WDQÕPODQDELOLU��$OÕúNDQOÕNODU��NLúLOHULQ�KD\DWÕQÕ�NROD\ODúWÕUDUDN�RQODUÕ�KHU�GX�
UXPGD�\HQLGHQ�WHUFLK�\DSPDN�N�OIHWLQGHQ�NXUWDUÕU����+LUVFK¶H�J|UH��³7LFDUv�|UI�
YH�WHDP�O��ILLOv�ELU�WLFDUv�LWL\DWWÕU�NL�\D�PDKGXW�YH�úDKVDQ�PXD\\HQ�ELU�]�PUH�
YH�PXKLWWHNL� WLFDUHW�P�QDVHEHWOHULQGHQ� GR÷DU� YH\DKXWWD� XPXPv� ELU� úHNLOGH�
PH\GDQD�JHOLU�YH�DLW�ROGX÷X�WLFDUv�PXDPHOkWWD�NHQGLVLOH�DPHO�ROXQXU�´���<LQH�
+LUVFK¶H�J|UH��5RPD�KXNXNXQGDQ�EX�\DQD�WLFDUL�|UI�YH�DGHW�KXNXNX��VLVWHPOL�
ELU�WDVQLI�YH�ELOLPVHO�HVHUOHU�VD\HVLQGH�NDQXQODúWÕUÕOPÕúODUGÕU����*�Q�P�]GH�GH�
|UI� YH� DGHW�KXNXNX�NXUDOODUÕQÕQ�� \DVDPD�RUJDQÕQÕ� NDQXQ�K�NP�Q��GH÷LúWLU�
PH\H�YH\D�\HQL�ELU�NDQXQ�K�NP�Q��NDEXOH�]RUODPD\D�PXNWHGLU�ROGX÷X�NDEXO�
HGLOPHNWHGLU���

.ÕWD�$YUXSDVÕ�KXNXNXQGDNL�WLFDUL�|UI�YH�DGHWLQ�PDKL\HWLQH�EDNÕOGÕ÷ÕQGD�øV�
YLoUH�%RUoODU�.DQXQX¶QGD�GR÷UXGDQ�WLFDUL�|UI�YH�DGHWH� LOLúNLQ�ELU�G�]HQOHPH�
ROPDPDNOD�ELUOLNWH��.DQXQD�VHUSLúWLULOPLú�oHúLWOL�K�N�POHULQ�ROGX÷X����$OPDQ�
7LFDUHW� .DQXQX¶QGD� LVH��� ±KXNXNXPX]GDNL� WHDP�O� G�]HQOHPHVLQGH� ROGX÷X�
JLEL�� WDUDI� LUDGHOHULQLQ� \RUXPXQGD� WLFDUL� |UI� YH� DGHWLQ� GLNNDWH� DOÕQDFD÷ÕQÕQ�
G�]HQOHQGL÷L�J|U�OPHNWHGLU��%XQODUD�PXNDELO�$PHULNDQ�GRNWULQLQGH�WDUDIODU�
DUDVÕQGDNL� WLFDUL� LOLúNLOHUL� EHOLUVL]OHúWLUHFH÷L�� V|]OHúPHOHUH� X\XOPDVÕQÕ� HQJHO�
OH\HFH÷L��NDQXQXQ�KHU�KDO�NDUGD�\HWHUOL�ROGX÷X�JLEL�JHUHNoHOHUOH�WLFDUL�|UI�YH�
DGHWLQ� X\JXODQPDPDVÕ� JHUHNWL÷L� \|Q�QGH� J|U�úOHU��� |QH� V�U�OPH\H� EDúODVD�
GD����$QJORVDNVRQ�KXNXNX�GD�WHPHOOHULQL�|UI�YH�DGHWOHUGH�EXOPDNWDGÕU��$\UÕFD�
EHOLUWPHN�JHUHNLU�NL��NDQXQODúWÕUÕOPDPÕú�|UI�YH�DGHWLQ�V|]OHúPH\L�EHUWDUDI�HGL�
FL�ELU�J�F�Q�Q�ROPDVÕ�EHNOHQHPH]����

��� ,úÕNWDo��V�����
��� (UQVW�(��+LUVFK��7�UN�7LFDUHW�.DQXQXQXQ�(VDVODUÕQD�*|UH�7LFDUHW�+XNXNX��&LKDQ�.LWDSKD�

QHVL��øVWDQEXO��������V��������
��� +LUVFK��V�����
��� 2÷X]PDQ��g]��V������
��� gUQH÷LQ�25�$UW���������������������������������������F�����E�����F�����G����������������������

���F�����F���������������Q�����W������������������'R÷UXGDQ�WLFDUL�WHDP�OH�\DSÕODQ�J|QGHUPHOHU�
LoLQ�EN]��25�$UW������������������������������

��� +*%�������
��� 3HN�oRNODUÕ�\HULQH�EN]��/LVD�%HUQVWHLQ��³7KH�0\WK�RI�7UDGH�8VDJHV��$�7DON´��Barry Law Revi-

ew��9RO������1R�����������V������YG���
��� 7LFDUL�|UI�YH�DGHWLQ�WDUDÀDU�DUDVÕQGDNL�V|]OHúPH\L�PDQLS�OH�HGHELOHFH÷L�\|Q�QGHNL�ED]Õ�LON�

G|QHP�$PHULNDQ�\DUJÕ�NDUDUODUÕ�LoLQ�EN]��0XWXDO�6DIHW\�,QVXUDQFH�&R��Y��+RQH��5HFHLYHU��HWF�
��L�������1��<���������,�����9DLO�Y��5LFH���L�������1��<��,�����

��� ³���7LFDUHW�YH�6DQD\L�2GDVÕQÕQ������������KDYDOH�WDULKOL�\D]ÕVÕQGD�GHSRODUD�EÕUDNÕODQ�PDOODUÕQ�
VDKLSOHUL� LOH�DOÕFÕODUÕQ�DQODúWÕ÷Õ��EX�DQODúPDODU��]HULQH�PDO�VDKLSOHULQFH�YHULOHQ�V|]O��WDOLPDW�
GR÷UXOWXVXQGD�GHSR�VDKLSOHUL�WDUDIÕQGDQ�PDOODUÕQ�DOÕFÕODUD�WHVOLP�HGLOGL÷L�YH�WHVOLPH�GDLU�\D]ÕOÕ�
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gUI�YH�DGHWLQ�WLFDUHW�KXNXNXQGDNL�\HUL�70.¶QÕQ�D\UÕOPD]�ELU�SDUoDVÕ�RODQ�
77.¶\Õ�70.¶GDQ�D\ÕUDQ�KXVXVODUGDQ�ELULGLU��gQFHOLNOH�77.�P�����¶\H�J|UH��|UI�
YH�DGHW�NXUDOÕ�WLFDUL�ELU�X\XúPD]OÕ÷D�WLFDUL�PHY]XDW�GÕúÕQGDNL�GL÷HU�PHY]XDW�K��
N�POHULQGHQ�|QFH�X\JXODQÕU����2EMHNWLI�KXNXN�NXUDOÕ�PDKL\HWLQGHNL�WLFDUL�|UI�
YH�DGHW�NXUDOODUÕQÕ�KDNLPLQ�NHQGLOL÷LQGHQ�GLNNDWH�DOPDVÕ�JHUHNPHNWHGLU����=LUD�
+XNXN�0XKDNHPHOHUL�.DQXQX�P�����X\DUÕQFD�KDNLP��7�UN�KXNXNXQX�UH¶VHQ�
X\JXODU����7LFDUHW�KXNXNXQGD�|UI�YH�DGHWLQ�GL÷HU�DODQODUD�J|UH�GDKD�|QFHOLN�
OL�ROPDVÕQÕQ�VHEHSOHUL��WDFLUOHULQ�WLFDUHWWHNL�PHQIDDWOHULQL�KHUKDQJL�ELU�NDQXQ�
NR\XFXGDQ�GDKD�L\L�ELOPHOHULQH�LOLúNLQ�LQDQÕú��WLFDUL�LOLúNLOHULQ�LPNDQ�GDLUHVLQ�
GH�³NDQXQL�YHVD\HWWHQ´�NXUWDUÕODUDN�J�Q�Q�úDUWODUÕQD�NROD\�DGDSWH�ROPDVÕQÕQ�
VD÷ODQPDVÕ�YH�LNWLVDGL�LOLúNLOHULQ�JHOLúWLULOPHVL�JLEL�KXVXVODUGÕU����.DOGÕ�NL��W�P�
WLFDUHW�KXNXNX�GD�LON�EDúWD�|UI�YH�DGHW�KXNXNX�RODUDN�GR÷XS�JHOLúPLúWLU����gWH�
WDUDIWDQ� ]DWHQ� WDFLUOHULQ� KXNXNL� ELOLQoOHULQGH� YDU� RODQ� NDLGHOHU�� 77.�P�� ����
X\DUÕQFD�GR÷UXGDQ�ELU�KXNXN�NXUDOÕQD�G|Q�úPHNWH��EDúND�ELU�GH\LúOH�WDFLUOHULQ�
\DúDGÕNODUÕ�XVXOOHU��SHN�oRN�NDQXQ�K�NP�QGHQ�GDKD�|QFH�X\JXODQPDVÕ�JHUH�
NHQ�ELU�KXNXN�NXUDOÕ�RODUDN�NDUúÕPÕ]D�oÕNPDNWDGÕU��1LWHNLP�XOXVODUDUDVÕ�WLFD�
UHW�KXNXNXQGD�GD�WLFDUL�|UI�YH�DGHWLQ�OH[�PHUFDWRULD�ED÷ODPÕQGD�KXNXNXQ�DVOL�

EHOJH�YHULOPHVLQLQ�ELU�LVWLVQD�ROGX÷X��EHOJH�YHULOPHPHVLQLQ�JHOHQHN�KDOLQH�JHOGL÷L�EHOLUWLOPLúVH�
GH�ELU�|UI�YH�DGHW�NXUDOÕQÕQ�GR÷PDVÕ�LoLQ�PDGGL�YH�PDQHYL�XQVXUODUÕQ�ELU�DUDGD�JHUoHNOHúPHVL�
]RUXQOXGXU�� 0DGGL� XQVXU�� D\QÕ� WLS� ROD\ODUGD� ROD\D� NDWÕODQODUÕQ� EHQ]HU� GDYUDQPDVÕ� YH� EX�
QXQ� V�UHNOLOLN� DU]� HWPHVLGLU��0DQHYL� XQVXU� LVH� D\QÕ� WLS� ROD\ODUGD� ROD\D� NDWÕODQODUÕQ� EHQ]HU�
GDYUDQPDVÕ�NRQXVXQGD�RUWDN�ELU�NDQDDWLQ�ROPDVÕGÕU��'RV\D�NDSVDPÕQGDQ�GDYDOÕ�WDUDIoD�JLULú�
YH�oÕNÕúODUGD�LP]DOÕ�EHOJH�WDQ]LP�HGLOGL÷L�DQODúÕOPDNWDGÕU��%X�GXUXPGD�V|]O��WDOLPDW�LOH�WHVOLP�
\DSÕOGÕ÷ÕQD�GDLU�ELU�|UI�DGHW�NXUDO�ROGX÷XQXQ�NDEXO��\HULQGH�GH÷LOGLU«´�<DUJÕWD\�����+'��(��
�����������.������������7�������������ZZZ�OH[SHUD�FRP�WU��(ULúLP�7DULKL�������������

��� %X�NXUDOÕQ�7LFDUHW�.DQXQXQGDNL�WHN�LVWLVQDVÕ�77.�P���������K�NP�G�U��%X�K�NPH�J|UH��VLJRU�
WD�V|]OHúPHOHUL�LOH�LOJLOL�RODUDN�WLFDUL�|UI�YH�DGHWWHQ�|QFH�7%.�K�N�POHUL�X\JXODQÕU�

��� %X�GXUXPXQ�WHN�LVWLVQDVÕ�77.�P������K�NP�QH�J|UH��WLFDUL�|UI�YH�DGHWL�ELOPH\HQ�ELOPHVL�JH�
UHNPH\HQ�YH�WDFLU�ROPD\DQODUÕQ�GDKLO�ROGX÷X�WLFDUL�X\XúPD]OÕNODUGD�V|]�NRQXVX�ROXU��

��� 8OXVODUDUDVÕ� WLFDUHW� KXNXNX� ED÷ODPÕQGD� EX� LONHQLQ� JHoHUOL� ROPDGÕ÷Õ� YH� WLFDUL� DGHWLQ� YDUOÕ÷Õ�
QÕ� LGGLD�HGHQ� WDUDIÕQ�EXQX� LVSDWOD�\�N�PO��ROGX÷X�\|Q�QGH�EN]��$\R÷OX�V�� �����8OXVODUDUD�
VÕ� WLFDUL� |UI�Q� YDUOÕ÷ÕQÕQ�PDKNHPHOHUFH�� X]PDQ� ELOLUNLúLOHUGHQ�� XOXVODUDVDVÕ� V|]OHúPHOHUGHQ��
XOXVODUDUDVÕ��RUJDQL]DV\RQODUÕQ�\HNQHVDN�NXUDOODUÕQGDQ��VWDQGDUW�V|]OHúPHOHUGHQ�YH\D�GRNWULQ�
GHQ�WHVSLW�HGLOHFH÷L�\|Q�QGH�EN]��5R\�*RRGH���³8VDJH�DQG�,WV�5HFHSWLRQ�LQ�7UDQVQDWLRQDO�&RP�
PHUFLDO�/DZ´��The International and Comparative Law Quarterly��9RO������1R�����������V������

� $\UÕFD�XOXVODUDUDVÕ�WLFDUHWWHNL�|UI�DGHWOHULQ�WDULKVHO�JHOLúLPL�KDNNÕQGD�EN]��+DUROG�-��%HUPDQ��
³/DZ�RI�,QWHUQDWLRQDO�7UDGH��&RQWUDFW��&XVWRP�DQG�&RGL¿FDWLRQ´� Harvard International Re-
view��9RO�����1R�����������V�����

��� +LUVFK��V������(URO�8OXVR\��7LFDUL�gUI�YH�$GHW�+XNXNX��7�UNPHQ�.LWDEHYL��øVWDQEXO��������V��
������

��� hOJHQ��+HOYDFÕ��.D\D��1RPHU�(UWDQ��V������
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ND\QDNODUÕQGDQ���ROPDVÕQÕQ�VHEHEL�EXGXU����0LOOHWOHUDUDVÕ�0DO�6DWÕPÕQD�øOLúNLQ�
6|]OHúPHOHU�+DNNÕQGD� %LUOHúPLú�0LOOHWOHU� $QWODúPDVÕ¶QÕQ� ���PDGGHVLQGH� GH�
WDUDIODUÕQ��NDEXO�HWWLNOHUL�WHDP�OOHU�YH�DUDODUÕQGD�\HUOHúPLú�RODQ�DOÕúNDQOÕNODU�
OD�ED÷OÕ�ROGXNODUÕ�EHOLUWLOPHNWH�� LOJLOL� WLFDUL� VHNW|UGH�\D\JÕQ�RODUDN�ELOLQHQ�YH�
G�]HQOL�RODUDN�X\JXODQDQ�WHDP�OOHUL�V|]OHúPH�DNGHGLOLUNHQ�WDUDIODUÕQ�]ÕPQHQ�
NDEXO�HWWLNOHUL�YDUVD\ÕOPDNWDGÕU��

8]XQ����NHVLQWLVL]�YH�\HNQHVDN�X\JXODPDODU�QHWLFHVLQGH�KXNXN�NDLGHVL�KDOL�
QH�JHOHQ�DOÕúNDQOÕNODUÕQ�WLFDUHW�KXNXNX�EDNÕPÕQGDQ�|QHPLQLQ�ND\GD�GH÷HU�ELU�
ER\XWX��WLFDUHW�KD\DWÕQGDNL�J�YHQLQ�NRUXQPDVÕ�LOH�LOJLOLGLU��%X�NRQXGD�$PHUL�
NDQ�PDKNHPHOHULQGH�YHULOPLú�YH�GDKD�VRQUD�SHN�oRN�NDUDUD�|UQHN�WHúNLO�HGHQ�
*KHQ�Y��5LFK���GDYDVÕQGD�0DVVDFKXVHWWV�.|UIH]LQGH�EDOLQD�DYFÕOÕ÷Õ�YH�WLFDUH�
WL�KXVXVXQGD�PDKNHPH��EDOLQD\Õ�LON�YXUDQ�NLúLQLQ�EDOLQDQÕQ�VDKLEL�RODFD÷ÕQD�
NDUDU�YHUPLúWLU��øOJLOL�NDUDUD�J|UH��EDOLQD\Õ�YXUDQ�EDOÕNoÕ�RQX�HOH�JHoLUHPHPLú�
ROVD�YH�EDOLQD�NÕ\Õ\D�YXUVD�YH\DKXW�EDúND�ELU�EDOÕNoÕQÕQ�HOLQH�JHoVH�GDKL�PDOLN�
\LQH�EDOLQD\Õ� LON�YXUDQ�EDOÕNoÕGÕU��0DVVDFKXVHWWV�0DKNHPHVL��EX�|UI�Q�X]XQ�
\ÕOODUGÕU�KHUNHVoH�ELOLQGL÷LQL�YH�NDEXO�HGLOGL÷LQL��WLFDUL�SL\DVDODUÕQ�E|\OH�DOÕú�
NDQOÕNODUD� GD\DQGÕ÷ÕQÕ� YH� QLKDL� RODUDN� LOJLOL� |UIH� GX\XODQ� J�YHQLQ� NRUXPDVÕ�
JHUHNWL÷LQL�YXUJXODPÕúWÕU�

7LFDUL�X\XúPD]OÕNODUGD�WDKNLPLQ�\R÷XQ�RODUDN�WHUFLK�HGLOPH�VHEHSOHULQGHQ�
ELUL�GH�X\XúPD]OÕ÷ÕQ� LOJLOL�DODQGDNL� WLFDUL�|UI�YH�DGHWL�ELOHQ��X]PDQODúPÕú�NL�
úLOHU�PDULIHWL\OH�o|]�POHQPHVL�DPDFÕGÕU��+DNLNDWHQ�oR÷X�WDKNLP�PHUNH]LQLQ�
NXUDOODUÕ�LQFHOHQGL÷LQGH�|UI�YH�DGHWH�\DSÕODQ�J|QGHUPHOHULQ�VÕNOÕ÷Õ�GLNNDW�oHN�
PHNWHGLU��%XQODUD�|UQHN�RODUDN�� øVWDQEXO�7LFDUHW�2GDVÕ�7DKNLP�YH�$UDEXOX�
FXOXN�0HUNH]L��ø727$0��7DKNLP�.XUDOODUÕ�P������,&&�7DKNLP�7�]�÷��P�����
�����'XEDL�8OXVODUDUDVÕ�7DKNLP�0HUNH]L�7DKNLP�.XUDOODUÕ�P����������0LODQR�
7LFDUHW�2GDVÕ�7DKNLP�.XUDOODUÕ�P���� �����5XV\D�)HGHUDV\RQX�7LFDUHW� YH�6D�
QD\L�2GDVÕ�8OXVODUDUDVÕ�7DKNLP�0DKNHPHVL�.XUDOODUÕ�P�� ��� �����+RQJ�.RQJ�
8OXVODUDUDVÕ�7DKNLP�0HUNH]L�.XUDOODUÕ�P�� ��� ���� ]LNUHGLOHELOLU�� <D]ÕOÕ� KXNXN�
ND\QDNODUÕQGDNL�K�N�POHULQ�VÕQÕUOÕ��EXQD�PXNDELO�KD\DW�ROD\ODUÕQÕQ�VÕQÕUVÕ]�RO�
GX÷X�G�ú�Q�OG�÷�QGH�|UI�YH�DGHW�KXNXNXQD�G�úHQ�G�úPHVL�JHUHNHQ�URO�GDKD�
L\L�DQODúÕODELOLU�

��� %N]��7ROJD�$\R÷OX��8OXVODUDUDVÕ�7LFDUL�6|]OHúPHOHUH�8\JXODQDQ�*HQHO�3UHQVLSOHU��0DGGL�+�-
kümler ve Ticari Adet-Teamüller Olarak Lex Mercatoria�����%DVÕ��9HGDW�.LWDSoÕOÕN��øVWDQEXO��
������V������YG���

��� gUQHN� RODUDN� EN]�� ,&&� 7DKNLP� .XUDOODUÕ� P�� ��� LOH� 81&,75$/� 8OXVODUDUDVÕ� 7LFDUL� 7DKNLP�
0RGHO�.DQXQX�P��������

��� 7LFDUL�|UÀHULQ�KXNXN�NXUDOÕ�ROPDVÕ�LoLQ�X]XQ�]DPDQ�úDUWÕQÕQ�EXOXQPDGÕ÷Õ�\|Q�QGH�EN]��%��$��
:RUWOH\��³0HUFDQWLOH�8VDJH�$QG�&XVWRP´��Zeitschrift für ausländisches und internationales 
Privatrecht��-DKUJ������+�����������V�������

��� )�������'��0DVV����������KWWSV���FLWH�FDVH�ODZ�I���������HULúLP�������������

MUHAMMED SULU



İstanbul Medipol Üniversitesi Hukuk Fakültesi Dergisi 9 (1), Bahar 2022

230

V. Günümüzde Ticari Örf ve Adete İlişkin Bazı Meseleler

0RGHUQ�WRSOXPODUGD�WLFDUL�|UI�YH�DGHWOHUH�|UQHN�EXOPDQÕQ�]RU�ROGX÷X�VÕN�
OÕNOD� GLOH� JHWLULOPHNWHGLU���� 2\VDNL�PRGHUQ� WLFDUL� KD\DWWD� GD� KHU� úH\LQ� \D]ÕOÕ�
ROPDGÕ÷Õ�YH�\DUJÕ�PHUFLL�WDUDIÕQGDQ�NHQGLVLQH�KXNXN�ND\QD÷Õ�RODUDN�EDúYXUXO�
PDGÕ÷ÕQGDQ�GROD\Õ�XQXWXOPD\D�\�]�WXWPXú�SHN�oRN�WLFDUL�|UI�NXUDOÕQÕQ�PHYFXW�
ROGX÷X�J|]OHPOHQHELOLU��gUQH÷LQ��øVWDQEXO¶GD�JHoHUOL�RODQ�ELU�WLFDUL�|UI�YH�DGHW�
RODUDN��³$NDU\DNÕW�SL\DVDVÕQGD�\DNÕW�EHGHOL����J�Q�LoLQGH�|GHQPHGL÷L takdir-
GH�YDGH�IDUNÕ�X\JXODQÕU�´61�NXUDOÕ��GR÷UXGDQ�GR÷UX\D�PRGHUQ�WRSOXP�LoLQ�JH�
oHUOL�RODELOHFHN�ELU�NDLGHGLU��%XQGDQ�X]XQ�\ÕOODU�|QFH�ELU�DNDU\DNÕW�SL\DVDVÕQÕQ�
PHYFXW�ROGX÷XQGDQ�EDKVHGLOHPH]��9H\DKXW�³.X\XPFXOXN�VHNW|U�QGH��LúYHUHQ�
WDUDIÕQGDQ�LúoLVLQH�JHQHO�RODUDN�VHQHWVL]��HOGHQ�DOWÕQ�YH\D�QDNLW�RODUDN�ERUo�
verilmesinin |UIH uygun�ROGX÷X´�øVWDQEXO�7LFDUHW�2GDVÕ�WDUDIÕQGDQ�LODQ�HGLO�
PLú�XVXO�KXNXNXQD�LOLúNLQ�ELU�WLFDUL�|UI�YH�DGHW�NXUDOÕ�|UQH÷L�RODUDN�PHYFXWWXU��

72%%¶XQ�LQWHUQHW�VLWHVLQGHNL�|UI�YH�DGHWOHUH�LOLúNLQ�YHUL�WDEDQÕQGD�LODQ�HGL�
OHQ�NDUDUODUÕQ�oR÷XQOX÷XQXQ�WLFDUL�PDOODUÕQ�ILUH�YH�]D\LDW�RUDQODUÕ�LOH�LOJLOL�ROGX�
÷XQX�EHOLUWPHN�JHUHNLU����%X�NDUDUODUGDQ�ELUL�RODUDN��ø]PLU�7LFDUHW�RGDVÕ�ihraç 
HGLOHQ�NXWXOX�LQFLUOHULQ�\ROGD�\�]GH���RUDQÕQGD�ILUH�YHUPHVLQLQ�WHDP�O�LFDEÕ�
ROGX÷XQX�EHOLUWPLúWLU����%XQODUÕQ�\DQÕQGD�ERQRQXQ��VW�Q�Q�oL]LOPHVL�YH\D�E��
\�N�KDUIOHU� LOH� LSWDO� \D]ÕOPDVÕ�� ERQRGDNL� LP]D� NÕVPÕQÕQ� \ÕUWÕOPDVÕ�� IDWXUDQÕQ�
DOW�NÕVPÕQÕQ�NDSDWÕODUDN�LP]DODQPDVÕ�|÷UHWLGH�YH�LoWLKDWWD�ERUFXQ�|GHQGL÷LQL�
J|VWHUHQ�WHDP�O�NXUDOODUÕ�RODUDN�NDEXO�HGLOPHNWHGLU����

77.�P������K�NP�QH�J|UH��WLFDUL�|UI�YH�DGHW�WDFLUOHU�EDNÕPÕQGDQ�PXWODN�ROD�
UDN��WDFLU�ROPD\DQODU�EDNÕPÕQGDQ�LVH�LOJLOL�NXUDOÕQ�ELOLQPHVL�YH\D�ELOLQPHVLQLQ�
JHUHNPHVL�úDUWÕ�LOH�X\JXODQÕU��'ROD\ÕVÕ\OD�X\XúPD]OÕ÷ÕQ�WDFLU�RODQ�WDUDIODUÕQFD�
ELOLQPH\HQ� WLFDUL� |UI� YH� DGHW� NXUDOODUÕQD�GD�REMHNWLI� ELU�KXNXN�NXUDOÕ� RODUDN�
JHQHO�K�N�POHUGHQ�|QFHNL�KXNXN�ND\QD÷Õ�RODUDN�EDúYXUXOPDOÕGÕU��gQFHNL�KX�
NXNXPX]GD��0HFHOOH¶QLQ����YH�����PDGGHOHUL���WDFLUOHU�DUDVÕQGD�|UI�QLWHOL÷LQGH�
RODQ� ELU� KXVXVXQ�� WDFLUOHU� DUDVÕQGD� úDUW� NRúXOPXú�� DQODúÕOPÕú� JLEL� ROGX÷XQX�
EHOLUWPHNWHGLU��7HVSLWOHULPL]H�J|UH�|UI�YH�DGHWLQ�PDKL\HWLQH�YH�K�N�POHULQH�
LOLúNLQ�K�N�POHU�0HFHOOH¶QLQ����LOD�����PDGGHOHULQGH�G�]HQOHQPLúWLU��0HFHO�

��� 3HN�oRNODUÕ�\HULQH�EN]��6HUR]DQ��V����������
��� KWWS���VDQD\L�WREE�RUJ�WU�RUI��SKS��(ULúLP�7DULKL�������������
��� 7LFDUL�gUI��DGHW�YH�WHDP�OOHU�LOH�¿UH�YH�]D\LDW�NDUDUODUÕQGDQ�|QHPOL�|UQHNOHU�LoLQ�EN]��8OXVR\��V��

����YG��
��� +HSVL�LoLQ�EN]��KWWS���VDQD\L�WREE�RUJ�WU�RUI��SKS��(ULúLP�7DULKL�������������
��� 2÷X]PDQ��%DUODV��V������YG���6DPL�.DUDKDQ��7LFDUL�øúOHWPH�+XNXNX������%DVÕ��0LPR]D�<D\ÕQ�

ODUÕ��.RQ\D��������V�����
��� 0HFHOOH�P������ ³gUIHQ�PDUXI�RODQ�úH\�� úDUW�NÕOÕQPÕú�JLELGLU�´�0HFHOOH�P������ ³%H\QHW�W�FFDU�

PkUXI�RODQ�úH\��EH\QOHULQGH�PHúUXW�JLELGLU�´
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OH¶GHNL��|UI�YH�DGHWLQ�KDNHP�NÕOÕQDFD÷ÕQD�GDLU������LQVDQODUÕQ�DOÕúNDQOÕNODUÕQÕQ�
NHQGLOHUL\OH�KDUHNHW�HGLOPHVLQL�JHUHNWLUHQ�GHOLOOHU�ROGX÷XQD�GDLU������DGHW�ROD�
UDN�JHUoHNOHúPHVL�P�PN�Q�ROPD\DQ�úH\OHULQ��KDNLNDWWH�GH�JHUoHNOHúPHVLQLQ�
LPNDQVÕ]� ROGX÷XQD�GDLU� ����� |UIOHULQ� ]DPDQÕQ�GH÷LúPHVL\OH� GH÷LúHELOHFH÷LQH�
LOLúNLQ� ����� ELU� V|]�Q�� LIDGHQLQ� |UIHQ� EDúND� ELU� DQODPGD� \HUOHúPHVL\OH� R� NR�
QXGDNL�JHUoHN�DQODPÕQ�WHUN�HGLOHFH÷LQH�LOLúNLQ������DGHWLQ�PXWHEHU�RODELOPHVL�
LoLQ��GHYDPOÕOÕN�DU]�HGHU�úHNLOGH�X\JXODQPDVÕ�JHUHNWL÷LQH�LOLúNLQ�����PDGGHOHU�
J�Q�P�]�X\JXODPDODUÕQD�GD�ÕúÕN�WXWDELOHFHN�K�N�POHUGLU�

dDOÕúPDQÕQ�EDúÕQGD�WHDP�O�Q�KXNXNL�XQVXUGDQ��GHYOHW�GHVWH÷LQGHQ��\RN�
VXQ� |UI� ROGX÷X� EHOLUWLOPLúWL�� %XQXQOD� ELUOLNWH�� %RUoODU� .DQXQXQGD� WHDP�O�
LIDGHVLQLQ�|UI�YH�DGHW�\HULQH�NXOODQÕOGÕ÷Õ�J|U�OPHNWHGLU��%D]Õ�PDOODUÕQ�GDUDOÕ�
VDWÕúÕQD�LOLúNLQ�7%.�P�������¶WH��NRPLV\RQFXQXQ�PDOÕ�YHUHVL\H�VDWÕúÕQGD�LOLú�
NLQ�7%.�P�����¶GD�YH�NRPLV\RQFXQXQ�JDUDQWLVLQH�LOLúNLQ�7%.�P�����¶GH�WLFD�
UL�WHDP�OH�\DSÕODQ�J|QGHUPHOHUGH�NDQDDWLPL]FH�³WLFDUL�WHDP�O´�LIDGHVL�NDQXQ�
NR\XFXQXQ�ELOLQoOL�ELU�WHUFLKL�ROPD\ÕS�EHOLUWLOPHN�LVWHQHQ�WLFDUL�|UI�YH�DGHWWLU��
1LWHNLP�SHN�oRN�\DUJÕ�NDUDUÕQGD�GD���³WLFDUL� WHDP�O´� LIDGHVLQLQ�³WLFDUL�|UI�YH�
DGHW´�\HULQH�NXOODQÕOGÕ÷Õ�J|]OHPOHQHELOLU�

�����7DULKOL�YH������VD\ÕOÕ�7�UNL\H�2GDODU�YH�%RUVDODU�%LUOL÷L�LOH�2GDODU�YH�
%RUVDODU�.DQXQX¶QXQ�����PDGGHVLQLQ�I�EHQGLQH�J|UH�oDOÕúPD�DODQODUÕ�LoLQGHNL�
WLFDUv�YH�VÕQDv�|UI��DGHW�YH�WHDP�OOHUL�WHVSLW�HWPHN��%DNDQOÕ÷ÕQ�RQD\ÕQD�VXQ-
PDN�YH�LOkQ�HWPHN�J|UHYL��WLFDUHW�RGDODUÕQD�\�NOHQPLúWLU��'ROD\ÕVÕ\OD�KDNLPOH�
ULQ�VRPXW�ROD\D�X\JXODQDFDN�WLFDUL�|UI�YH�DGHWOHULQ�WHVSLWL�LoLQ�|QFHOLNOH�WLFDUHW�
RGDODUÕQD�EDúYXUPDODUÕ�JHUHNLU��7LFDUHW�RGDODUÕQGDQ�JHOHQ�FHYDEL�\D]Õ�LVH�NHVLQ�
GHOLOOHU�JLEL�PXWODN�VXUHWWH�KDNLPL�ED÷OD\ÕFÕ�ROPDVD�GDKL��ELOLUNLúL�GHOLOLQGHQ�
GDKD�NXYYHWOL�ELU�GD\DQDNWÕU��3RUR\�<DVDPDQ¶D�J|UH��KDNLP�JHOHQ�FHYDED�J|UH�
NDUDU� YHUPHN� ]RUXQGDGÕU���� .DQDDWLPL]FH� EXUDGD� GLNNDW� HGLOPHVL� JHUHNHQ��
WLFDUHW�RGDVÕQGDQ�JHOHQ�FHYDEÕQ�PXWODN�VXUHWWH� WLFDUL�|UI�Q�NDUúÕOÕ÷Õ�ROXS�RO�
PDGÕ÷Õ�KXVXVXQGD�KDNLPGH�X\DQGÕUGÕ÷Õ�LQDQÕúWÕU��+DNLP�NHQGL�GH÷HU�\DUJÕOD�
UÕQGDQ�YH\D�ROPDVÕ�JHUHNHQ�KXNXND�GDLU�G�ú�QFHOHULQGHQ�ED÷ÕPVÕ]�ELU�úHNLOGH�
KXNXND�X\JXQ�|UI�NXUDOÕQÕ�VRPXW�ROD\D�X\JXODPDN�GXUXPXQGDGÕU��%DúND�ELU�
GH\LúOH��KDNLP�WLFDUL�|UI�Q�GR÷UX�WHVSLW�HGLOGL÷L�\|Q�QGH�NDQDDW�VDKLEL�ROGX�LVH�
LOJLOL�FHYDED�J|UH�NDUDU�YHUPHN�]RUXQGDGÕU��$NVL�KDOGH�LOJLOL�WLFDUL�|UI�YH�DGH�
WLQ�WHVSLWLQH�GDLU�DUDúWÕUPDODUÕQD�GHYDP�HWPHN�GXUXPXQGDGÕU��*HOHQ�FHYDEÕQ��
KD\DWÕQ�ROD÷DQ�DNÕúÕQD�X\JXQ�ROPDVÕ��D\QÕ�SL\DVDGDNL�WDFLUOHU�WDUDIÕQGDQ�WH\LW�

��� gUQHN� RODUDN� EN]�� <DUJÕWD\� ����+'�� (�� ���������� .�� ���������� 7�� ����������� <DUJÕWD\� ����
+'��(������������.������������7�������������<DUJÕWD\�����+'��(������������.������������
7������������<DUJÕWD\�����+'���(������������.�����������7�������������ZZZ��OH[SHUD�FRP�WU��
�(ULúLP�7DULKL�������������

��� 3RUR\��<DVDPDQ��V������
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HGLOPLú�ROPDVÕ��X]XQ�]DPDQGDQ�EHUL�R�E|OJHGH�X\JXODQGÕ÷ÕQD�GDLU�HPDUHOHULQ�
EXOXQPDVÕ��SUREOHPL�o|]�F��ELU�úHNLOGH�HWNLOL�YH�LúOHYVHO�ROPDVÕ��|UI�YH�DGHWLQ�
GR÷UX�WHVSLW�HGLOGL÷LQH�GDLU�GHOLOOHU�RODELOLU�

�����7DULKOL�YH���6D\ÕOÕ�&XPKXUEDúNDQOÕ÷Õ�7HúNLODWÕ�+DNNÕQGD�&XPKXUEDú�
NDQOÕ÷Õ�.DUDUQDPHVL¶QLQ������I� EHQGLQGHNL�G�]HQOHPH\H� J|UH�� ³<D]ÕOÕ� ROPD-
\DQ�KXNXN�NXUDOODUÕ�LOH�|UI�YH�DGHWOHUL�YH�HVNL�KXNXN�ND\QDNODUÕQÕ�DUDúWÕUPDN��
WRSODPDN�YH�\D\ÕPODPDN´� J|UHYL�$GDOHW�%DNDQOÕ÷Õ�(÷LWLP�'DLUHVL�%DúNDQOÕ�
÷ÕQÕQ�J|UHY�YH�\HWNLOHUL�DUDVÕQGDGÕU��'ROD\ÕVÕ\OD�&XPKXUEDúNDQOÕ÷Õ�+�N�PHW�
6LVWHPL¶QH�JHoLOPHVLQGHQ�VRQUD�� WLFDUHW�RGDODUÕ� LOH�ELUOLNWH�EDKVL�JHoHQ�'DLUH�
%DúNDQOÕ÷Õ�GD�|UI�YH�DGHWOHUL�DUDúWÕUPD��WRSODPD�YH�\D\ÕQODPD�J|UHYLQH�VDKLS�
ROPXúWXU�� 0DKNHPHOHULQ� VRPXW� X\XúPD]OÕNODUGD� X\JXODPDN� �]HUH�� WLFDUHW�
RGDODUÕ�LOH�ELUOLNWH�LOJLOL�GDLUH�EDúNDQOÕ÷ÕQGDQ�GD�|UI�YH�DGHW�VRUJXODPDVÕQÕ�\DS�
WÕUPDODUÕ�JHUHNHFHNWLU�

�����VD\ÕOÕ�NDQXQGD�WLFDUHW�RGDODUÕQD�\�NOHQHQ��WLFDUL�|UIOHUL�WHVSLW�HGLS�7L�
FDUHW�%DNDQOÕ÷ÕQÕQ�RQD\ÕQD�VXQPDN�J|UHYL�KDWDOÕ�DQODúÕOPD\D�X\JXQGXU��ù|\OH�
NL��ELU�|UI�YH�DGHW�NXUDOÕQÕQ�YDUOÕ÷Õ�LoLQ�7LFDUHW�%DNDQOÕ÷ÕQÕQ�RQD\Õ�úDUW�GH÷LOGLU��
%DNDQOÕNoD�KHQ�]�RQD\ODQPDPÕú�ELU�WHDP�O�Q�GH�|UI�YH�DGHW�PHUWHEHVLQH�XODú�
PDVÕ�P�PN�QG�U��%XQXQOD�ELUOLNWH��GDYUDQÕú�úHNLOOHULQLQ�WHDP�O�Q�%DNDQOÕN�
WDUDIÕQGDQ�|UI�RODUDN�NDEXO�HGLOPH\LS�UHGGHGLOPHVL��|UI�YH�DGHWLQ�\RNOX÷XQD�
LúDUHW�HGHU���(OGHNL�oDOÕúPDQÕQ�KD]ÕUODQGÕ÷Õ�]DPDQ�LWLEDUÕ\OD��oR÷X�WLFDUHW�RGD�
VÕQÕQ�NHQGLOHULQH�NDQXQ�LOH�\�NOHQLOHQ��WLFDUL�|UIOHUL�WHVSLW�HGLS�7LFDUHW�%DNDQ�
OÕ÷ÕQÕQ�RQD\ÕQD�VXQXS��VRQ�DúDPDGD�GD�LODQ�HWPHN�J|UHYLQL�\HULQH�JHWLUPHGL÷L�
P�úDKHGH�HGLOPHNWHGLU��dR÷X�WLFDUHW�YH�VDQD\L�RGDVÕQÕQ�LQWHUQHW�VLWHVLQGH�WL�
FDUL�|UI�YH�DGHWOHUH�LOLúNLQ�ELOJLOHQGLULFL�E|O�POHU�PHYFXW�GH÷LOGLU��7�UNL\H�2GD�
ODU�YH�%RUVDODU�%LUOL÷L¶QLQ�LQWHUQHW�VLWHVLQGHNL���³gUI�$GHW�YH�7HDP�O�.DUDUODUÕ�
$UDPD´�úHNOLQGHNL�DUDPD�PRWRUXQXQ�GD�LúOHYVHO�YH�DPDFD�X\JXQ�ROGX÷XQGDQ�
EDKVHGLOHPHPHNWHGLU��

2UWD�oD÷�G|QHPL�)UDQVÕ]�KXNXNXQGD�ED]Õ�JLULIW�X\XúPD]OÕNODUGD��\DOQÕ]FD�
�ONH�VÕQÕUODUÕ�GDKLOLQGHNL�|UIOHULQ�GH÷LO��NRPúX��ONHOHULQ�|UIOHULQLQ�GH�K�NPH�
GD\DQDN�\DSÕODELOHFH÷L�NDEXO�HGLOPHNWH\GL����3R]LWLI�KXNXNWD�UDVWODQPD\DQ�EX�
X\JXODPD\Õ��KDNLPLQ�70.�P������ED÷ODPÕQGD�KXNXN�\DUDWÕUNHQ�J|]�|Q�QGH�
EXOXQGXUPDVÕ�ID\GDOÕ�RODELOLU��%X�QRNWDGD�\DOQÕ]FD�NRPúX��ONHOHULQ�GH÷LO��X\�
JXODPDVÕ�|UQHN�WHúNLO�HGHELOHFHN�EHOOL�EDúOÕ��ONHOHULQ�JHOHQHN�KXNXNODUÕ�VRPXW�
ROD\D�X\JXODQDELOLU�|UI�YH�DGHWLQ�WHVSLWL�LoLQ�LQFHOHQHELOLU�

��� KWWS���VDQD\L�WREE�RUJ�WU�RUI��SKS��(ULúLP�7DULKL�������������
��� $ODQ�:DWVRQ�� ³$Q�$SSURDFK� WR�&XVWRPDU\�/DZ�´�University of Illinois Law Review��1R�����

������V�����������
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7DULKVHO�DUND�SODQD�EDNÕOGÕ÷ÕQGD��KHPHQ�W�P�WHPHO�NDLGHOHULQ�|UI�YH�DGHW�
NXUDOODUÕQGDQ�W�UHGL÷L��EXQODUÕQ�]DPDQ�LoLQGH�NRGLIL\H�HGLOLS�NDQXQODúWÕUÕOGÕ÷Õ�
KDNLNDWL�ELOLQGL÷LQGH�|UI�YH�DGHWLQ�QH�GHQOL�E�\�N�|QHPL�KDL]�ROGX÷X�DQODúÕOD�
ELOLU����7RSUDNODUÕPÕ]GD�PH\GDQD�JHWLULOLS�W�P�G�Q\D\Õ�\�]\ÕOODU�ER\XQFD�HWNL�
OH\HQ�LNL�E�\�N�NRGLILNDV\RQ�YDUGÕU����%XQODUGDQ�LONL�'R÷X�5RPD�øPSDUDWRUX�
-XVWLQLDQXV¶XQ����\�]\ÕOGD�KD]ÕUODWWÕ÷Õ�&RUSXV�,XULV�&LYLOLV�YH�GL÷HUL�����\�]\ÕOÕQ�
LNLQFL� \DUÕVÕQGD�$KPHW� &HYGHW� 3DúD� EDúNDQOÕ÷ÕQGDNL� NRPLV\RQFD� KD]ÕUODQDQ�
0HFHOOH�L� $KNDP�Õ� $GOL\HGLU�� %X� LNL� NRGLILNDV\RQ� GD� NHQGL� ]DPDQODUÕQD� ND�
GDUNL�|UI�YH�DGHW�KXNXNX�NXUDOODUÕQÕQ�ELU�QHYL�GHUOHQPHVLQGHQ�ROXúPXúODUGÕU��
+DGGL]DWÕQGD�|UI��DGHW�YH�WHDP�O�JLEL�NDYUDPODU�EHOLUVL]OLN�\DUDWÕS�KXNXN�J��
YHQOL÷LQL� VDUVPDN�DGÕQD�N|W�\H�NXOODQÕOPD\D�P�VDLWWLU����2�EDNÕPGDQ�EL]LP�
KXNXNXPX]GD�0HFHOOH¶GHQ�|QFH�GH�ED]HQ�oHúLWOL�QL]DPQDPHOHU�YH�NDQXQQD�
PHOHU�LOH�ED]HQ�GH�NDGÕ�VLFLOOHUL\OH�|UI�YH�DGHWOHU�\D]ÕOÕ�KDOH�JHWLULOLS�XPXPD�LODQ�
HGLOPLúWLU��gUQH÷LQ�2VPDQOÕ�G|QHPLQGHNL� øVWDQEXO�0DKNHPHVLQH�DLW����QX�
PDUDOÕ�NDGÕ�VLFLOLQGH���WDFLUOHUH��HVQDIODUD��]DQDDWNDUODUD�\|QHOLN�SHN�oRN�|UI�YH�
DGHW�NXUDOÕQD�WHVDG�I�HWPHN�P�PN�QG�U����*�Q�P�]GH�GH�WLFDUL�|UI�YH�DGHW�
OHULQ�X\JXODPDGD�\LWLUGLNOHUL�|QHPL�\HQLGHQ�ND]DQDELOPHOHUL�LoLQ�KDNLPOHULQ�
WLFDUL�PHY]XDWWD�YH�WDUDIODU�DUDVÕQGDNL�V|]OHúPHGH�GDYD\D�X\JXODQDFDN�K�N�P�
WHVSLW�HGHPHPHOHUL�KDOLQGH�LOJLOL�WLFDUHW�YH�VDQD\L�RGDODUÕQGDQ�PXWODND�VRUJX�
\DSWÕUPDODUÕ�JHUHNPHNWHGLU��.DQXQL�ELU�]RUXQOXOXN�RODQ�WLFDUL�|UI�YH�DGHW�DUDú�
WÕUPDODUÕ�DUWÕUÕOGÕNoD�VRPXW�WLFDUL�X\XúPD]OÕNODUD�KDNNDQL\HWH�X\JXQ�o|]�POHU�
EXOXQDELOHFH÷L�YH\DKXW�KLo�ROPD]VD�KXNXND�X\JXQ�NDUDUODUÕQ�YHULOHFH÷L�EHN�
OHQPHNWHGLU��=LUD�WLFDUL�|UI�YH�DGHW�DUDúWÕUPDVÕ�\DSÕOPDGDQ�JHQHO�K�N�POHUH�
J|UH�NDUDUODU�YHULOHQ�J�Q�P�]�X\JXODPDVÕQÕ�J|]�|Q�QGH�EXOXQGXUGX÷XPX]GD�
SHN�oRN� WLFDUHW�PDKNHPHVL�NDUDUÕQÕQ�KXNXND�D\NÕUÕ�RODUDN�YHULOGL÷L�YH� VDNDW�
ROGX÷X�VRQXFXQD�YDUÕOPDNWDGÕU���

��� g]HOOLNOH�7LFDUHW�.DQXQODUÕ�EDNÕPÕQGDQ�EX�J|U�úWH�RODQODU�LoLQ�EN]��%�OHQW�.|SU�O���Medeni 
Hukuk�����%DVÕ�� øVWDQEXO�hQLYHUVLWHVL�+XNXN�)DN�OWHVL�<D\ÕQODUÕ�� øVWDQEXO�� ������ V�� �����$GLO�
ø]YHUHQ��³7LFDUL�gUI�YH�7LFDUL�øOLúNLOHUGHNL�gQHPL´��3URI��'U��<DúDU�.DUD\DOoÕQ¶D����LQFL�<Dú�$U-
PD÷DQÕ��7�UNL\H�øú�%DQNDVÕ�.�OW�U�<D\ÕQODUÕ��$QNDUD��������V������*�Q�P�]GHNL�FH]D�KXNXNX�
QRUPODUÕQÕQ�|QHPOL�NÕVPÕQÕQ�GD�LON�RUWD\D�oÕNÕúÕQÕQ�|UI�YH�kGHW�NXUDOODUÕQD�GD\DQGÕ÷Õ�\|Q�QGH�
EN]��%D\WD]��V������

��� gUI�YH�DGHWOHULQ�NRGL¿\H�HGLOPHVLQLQ�\DEDQFÕ�VLVWHPOHULQ�³VDOGÕUÕODUÕQD´�NDUúÕ�|QHPOL�ELU�|QOHP�
ROGX÷XQD�LOLúNLQ�$IULNDOÕ�KXNXNoX�EDNÕú�DoÕVÕ�LoLQ�EN]��7��:��%HQQHWW��7��9HUPHXOHQ��³&RGL¿FD�
WLRQ�RI�&XVWRPDU\�/DZ´��Journal of African Law��9RO������������V�������

��� %N]��*|]OHU��7HDP�O��V�����
��� KWWS���ZZZ�NDGLVLFLOOHUL�RUJ��(ULúLP�7DULKL�������������
��� $\UÕFD� WLFDUL� X\XúPD]OÕNODU� LOH� LOJLOL� EN]�� øVWDQEXO�PDKNHPHVLQH� DLW� ��� QXPDUDOÕ� NDGÕ� VLFLOL��

�KWWS���ZZZ�NDGLVLFLOOHUL�RUJ�YHUL�JRUVHO[�LFQ�LVW���LFQ�SGI���(ULúLP�7DULKL�������������
��� ³«'DYDFÕODU�YHNLOL� WDKNLNDW�VÕUDVÕQGD� ����E|OJHVLQGHNL�PÕVÕU�VDWÕúODUÕ� LOH� LOJLOL� WLFDUL�|UI�YH�DGHWOHULQH�

GD\DQPÕú�YH�EX�KXVXVXQ�DUDúWÕUÕOPDVÕQÕ������������WDULKOL�GLOHNoHVL�LOH�PÕVÕU��UHWLFLVLQLQ��U�Q�Q��WDU�
WDQ�PÕVÕU�DOÕFÕVÕ�W�FFDUÕQ�WDUWÕP�QHGHQL\OH��UHWLFL�VDWÕFÕ\D�NDQWDU�¿úL�YHUPLú�ROPDVÕQÕQ��U�Q�Q�VDWÕPÕQÕQ�
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VI. Ticari Örf ve Adet Kurallarına Örnekler

7LFDUL� GDYDODUD�X\JXODQDFDN� |QHPOL� ELU� KXNXN�ND\QD÷Õ� RODUDN� NDEXO� HGLO�
PHOHULQH�UD÷PHQ�WLFDUL�|UI�YH�DGHW�NXUDOODUÕQD�ELU�ELOJL�ND\QD÷Õ�RODUDN�HULúPHN�
J�oW�U��.RQX�LOH�LOJLOL�GRNWULQGHNL�oDOÕúPDODUÕQ�D]OÕ÷Õ����WLFDUHW�RGDODUÕQÕQ�WHV�
SLWOHULQLQ�\HWHUVL]�ROXúX�YH�\DUJÕODPDODUGD�X\JXOD\ÕFÕODUÕQ�|QHPOL�ELU�NÕVPÕQÕQ�
WLFDUL�|UI�YH�DGHWH�NDUúÕ�LOJLVL]OL÷L�EX�J�oO�÷�Q�HQ�|QHPOL�VHEHSOHULGLU��(OGHNL�
oDOÕúPDQÕQ�\DSÕOGÕ÷Õ�DQD�NDGDU�|UI�YH�DGHWOHUH�LOLúNLQ�HQ�NDSVDPOÕ�YHUL�WDEDQÕ�
RODQ�³KWWSV���VDQD\L�WREE�RUJ�WU�RUI��SKS´�DGUHVLQGH�±ID]ODFD�WHNUDU�EDUÕQGÕU�
PDNOD�ELUOLNWH��WRSODPGD�����DGHW�|UI�YH�DGHW�EXOXQPDNWDGÕU��%XQODUÕQ�ND\GD�
GH÷HU�ELU�NÕVPÕ�VRV\DO�GDYUDQÕú�NXUDOODUÕQÕ�GH÷LO�� WLFDUL�VDWÕúODUGD�PDNXO�NDU�
úÕODQPDVÕ� JHUHNHQ� ILUH� YH� ]D\LDW� RODQODUÕQÕ� EHOLUOHPHNWHGLU�� %DKVL� JHoHQ� YHUL�
WDEDQÕQGDNL�|UI�YH�DGHW�NDUDUODUÕQÕ��ILUH�YH�]D\LDW�RUDQODUÕQÕ�EHOLUOH\HQOHU��XVXO�
KXNXNXQD� LOLúNLQ� RODQODU�� �FUHWLQ� EHOLUOHQPHVLQH� YH� |GHPH� ]DPDQÕQD� LOLúNLQ�
RODQODU�úHNOLQGH�JUXSODQGÕUPDN�P�PN�QG�U�

\DSÕODUDN� DOÕFÕ\D� WHVOLP� HGLOGL÷L� KXVXVXQGD� WLFDUL� |UI� YH� DGHW� RODUDN� NDEXO� HGLOLS� HGLOPHGL÷LQLQ�
DUDúWÕUÕOPDVÕ� LVWHQPLú� ROXS�� PDKNHPHFH� EX� KXVXVXQ� E|OJH� ]LUDDW� RGDVÕ�� WLFDUHW� RGDVÕ� YH� WLFDUHW�
ERUVDVÕQGDQ�VRUXODUDN�DUDúWÕUÕOPDVÕ�JHUHNLUNHQ�EX�KXVXV�QD]DUD�DOÕQPDNVÕ]ÕQ�HNVLN� WDKNLNDWOD�YHU�
LOHQ�NDUDU�GR÷UX�ROPDPÕú�ER]PD\Õ�JHUHNWLUPLúWLU«´�<DUJÕWD\���+'��(������������.������������7��
���������� ³«PDKNHPHFH�� VLJRUWD� HWWLUHQ� LOH� GDYDOÕQÕQ� WLFDUL� GHIWHUOHULQLQ� LQFHOHQHUHN�� DUDODUÕQGD�
G�]HQOHQHQ�SROLoHOHULQ�SULP�|GHPHOHUL�VHEHEL�LOH�QDVÕO�ELU�WLFDUL�|UI�JHOLúWL÷LQLQ�GH�WDUWÕúÕOPDVÕ�YH�LUG�
HOHQPHVL� JHUHNOLGLU��=LUD� VXQXODQ�EX�EHOJH��SULP� WDKVLOLQH� LOLúNLQ�RODUDN� WDUDÀDU�DUDVÕQGD�SHúLQ�YH�
PDNEX]� LOH�|GHPH�GÕúÕQGD�ELU�|GHPH�úHNOLQLQ�NDEXO�HGLOGL÷LQL�G�ú�QG�UPHNWHGLU��%X�QHGHQOH�VLJ�
RUWD�HWWLUHQ� LOH�GDYDOÕ�DUDVÕQGD�SULP�|GHQPHVLQH� LOLúNLQ�ROXúDQ�WLFDUL�|UI�Q�GH�DUDúWÕUÕODUDN�GDYD\D�
NRQX�ROD\GD�SULP�|GHQPHPHVL�VHEHEL� LOH�SROLoH�WDQ]LPLQGHQ���J�Q�VRQUD�SROLoHOHULQ�LSWDO�HGLOPH�
VLQLQ� JHoHUOL� ROXS�ROPDGÕ÷ÕQÕQ�7�UN�0HGHQL� NDQXQXQXQ����PDGGHVL� oHUoHYHVLQGH� WDUWÕúÕOPDVÕ� JHU�
HNOLGLU«´�<DUJÕWD\����+'��(������������.������������7�����������³����PDKNHPHFH�PDKDOOL�7LFDUHW�
YH� 6DQD\L� 2GDVÕ¶QGDQ� EX� NRQXGDNL� X\JXODPD� VRUXOPDGDQ� HNVLN� LQFHOHPH\OH� K�N�P� WHVLVL� GR÷UX�
GH÷LOGLU«´�<DUJÕWD\���+'�(������������.������������7�������������³«�6RPXW�ROD\GD��PDKNHPHFH��
]H\WLQ\D÷ÕQÕQ�VDWÕFÕ\D�WHVOLPL�NRQXVXQGD�\|UHVHO�|UI�YH�DGHW�DUDúWÕUPDVÕ�\HWHUOL�GH÷LOGLU��=LUD��WHN�ELU�
NRRSHUDWLIWHQ�X\JXODPD�VRUXOXS��WDQÕNODU�GLQOHQPLúWLU��%X�LWLEDUOD��PDKNHPHFH��NRRSHUDWLIH�HPDQHW�
PDNEX]ODUÕ�LOH�WHVOLP�HGLOHQ�]H\WLQ\D÷ÕQGDQ�VRQUD���VDWÕFÕ\D�LKWL\DFÕ�QHGHQL\OH�WHVOLP�HGLOHQ�]H\WLQ\D÷Õ�
LoLQ� EHOJH� G�]HQOHQLS� G�]HQOHQPHGL÷L�� HPDQHW� PDNEX]XQGDQ� WHVOLP� HGLOHQ� PLNWDUÕQ� LQGLULOLS�
LQGLULOPHGL÷L�KXVXVXQXQ�|QFHOLNOH��7RUEDOÕ�7LFDUHW�2GDVÕQGDQ�VRUXOPDN�YH�JHUHNWL÷LQGH�EX�KXVXVWD�
\HUHO�ELOLUNLúL�P�WDODDVÕQD�EDúYXUPDN�YH�E|\OH�ELU�|UI�YH�DGHWLQ�PHYFXW�ROGX÷X�DQODúÕOGÕ÷Õ�WDNGLUGH��
PHYFXW�WDQÕN�LIDGHOHUL�GH÷HUOHQGLULOPHN�YH�\HPLQLQ�GH��\HPLQ�WHNOLI�HGLOGL÷L�]DPDQNL�NRRSHUDWLI�WHP�
VLOFLVLQH�\DSWÕUÕOPDN�VXUHWL\OH�VRQXFXQD�J|UH�NDUDU�YHUPHN�JHUHNLUNHQ��\D]ÕOÕ�úHNLOGH�HNVLN�LQFHOHPH�
LOH�NDUDU�YHULOPHVL�GR÷UX�J|U�OPHPLúWLU«�´�<DUJÕWD\���+'�(����������.������������7�������������
³«%X�GXUXPGD�PDKNHPHFH�� WDúÕPD� V|]OHúPHVLQGH�� KHU� WDúÕPD�|QFHVL� YH� VRQUDVÕQGD�PDNEX]� YHU�
LOPHVL�KDOL�LOH�GDYDOÕ�WDUDIÕQ�LP]D�YH�NDúHVLQL�WDúÕPD\DQ�EX�PDNEX]ODUÕQ��FUHWLQ�|GHQPHGL÷LQH�NDULQH�
WHúNLO�HGLS�HWPH\HFH÷L��PDNEX]ODUÕQ�GDYDOÕ�DOH\KLQH�GHOLO�WHúNLO�HGLS�HWPH\HFH÷L�NRQXVXQGD�WLFDUL�|UI�
YH�DGHW�ROXS�ROPDGÕ÷ÕQÕQ�77.�QXQ�����QFL�PDGGHVL�X\DUÕQFD�DUDúWÕUÕOPDVÕ�JHUHNLUNHQ��EX�NRQXGD�ELU�
DUDúWÕUPD�\DSÕOPDGDQ�\D]ÕOÕ�JHUHNoH\OH�GDYDQÕQ�UHGGHGLOPHVL�GR÷UX�J|U�OPHPLú��K�NP�Q�EX�QHGHQOH�
GDYDFÕ�\DUDUÕQD�ER]XOPDVÕ�JHUHNPLúWLU���´�<DUJÕWD\���+'�(�������������.������������7�������������
�ZZZ�OH[SHUD�FRP�WU���(ULúLP�7DULKL�������������

��� 'RNWULQGHNL�VÕQÕUOÕ�|UQHNOHUGHQ�ED]ÕODUÕ�LoLQ�EN]��8OXVR\��V������YG���.DKUDPDQ��V�����YG��
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$��)LUH�YH�=D\LDW�2UDQODUÕQÕ�%HOLUOH\HQ�%D]Õ�gUI�YH�$GHW�.XUDOODUÕ

7LFDUL�ELU�PDOÕQ�VDNODQPDVÕ�YH�WDúÕQPDVÕ�VÕUDVÕQGD�QLFHOL÷LQGHQ�JHUoHNOHúHQ�
D]DOPDODU�LOH�LOJLOL�RODUDN�7�UNL\H�2GDODU�YH�%RUVDODU�%LUOL÷L¶QLQ�|UI�YH�DGHWOHUH�
LOLúNLQ�YHUL�WDEDQÕQGD�SHN�oRN�NXUDO�EXOXQPDNWDGÕU����gUQH÷LQ��$GDQD�&H\KDQ�
7LFDUHW�%RUVDVÕ�WDUDIÕQGDQ�DOÕQDQ�YH�YHUL�WDEDQÕQD�LúOHQHQ�ELU�NXUDOD�J|UH��SUH�
VHOL�SDPXNODUÕQ��LKWLYD�HWWL÷L�UXWXEHW�QLVSHWL��GHSRODPD�úHNOL�YH�V�UHVL�LOH�KDYD�
úDUWODUÕ�GROD\ÕVÕ\OD�\�]GH��¶\H�NDGDU�ILUH�YHUPHVL�WHDP�O�LFDEÕGÕU��ø]PLU�7LFDUHW�
2GDVÕ¶QÕQ�EHOLUOHGL÷L�ELU�ILUH�NDLGHVLQH�J|UH�LVH��LKUDo�HGLOHQ�NXWXOX�LQFLUOHULQ�
WDúÕPD�VÕUDVÕQGD�\�]GH���FLYDUÕQGD�ILUH��]D\LDW��YHUPHVL�WHDP�OGHQGLU��%D]Õ�|UI�
NXUDOODUÕQÕQ�LVH�WDQÕPOD\ÕFÕ�PDKL\HWWH�ROGX÷X�J|U�OPHNWHGLU��gUQH÷LQ��$GDQD�
.R]DQ�7LFDUHW�%RUVDVÕ�ILUH\L��UXWXEHWLQ�VHEHS�ROGX÷X�HNVLOPH�RODUDN�WDQÕPODPÕú�
YH�EDúND�ELU�VHEHSOH�PDOÕQ�ÕVODQPDVÕQÕ�KDVDU�RODUDN�QLWHOHQGLUPLúWLU��0DODW\D�
7LFDUHW�%RUVDVÕ�GD��KXEXEDW�oHúLWOHULQLQ�GHSRODUGD�ELU�VHQH�EHNOHPHVL�KDOLQGH�
EX��U�QOHULQ�\�]GH���RUDQÕQGD�ILUH�YHUPHVLQLQ�ROD÷DQ�NDUúÕODQPDVÕ�JHUHNWL÷LQL�
EHOLUOHPLúWLU��.HUHVWHFLOLN�VHNW|U�QH�|]J��ELU�ILUH�YH�]D\LDW�NXUDOÕ�RODUDN�LVH�ø]�
PLU�7LFDUHW�2GDVÕ��WRPUXN�XoODUÕQGDQ�NHUHVWH�LPDO�HGLOLUNHQ�WRPUXN�XoODUÕQÕQ�
\�]GH����RUDQÕQGD�]D\L�RODELOHFH÷LQH�NDUDU�YHUPLúWLU�

6DWÕú�V|]OHúPHVLQGH�NDUDUODúWÕUÕODQ�PDOÕQ�QLFHOL÷L� LOH�WHVOLP�VÕUDVÕQGDNL�QL�
FHOLN�DUDVÕQGD�IDUNÕQ�ROPDVÕ�|QHPOL�X\XúPD]OÕNODUD�VHEHS�RODELOPHNWHGLU��%X�
JLEL�GXUXPODUGD�WLFDUL�|UI�YH�DGHW�KXNXNXQXQ�X\JXODPD�DODQÕ�JHQLú�YH�LúOHY�
VHOGLU��7LFDUL�PDOODUÕQ�PXWDG�ILUH�YH�]D\LDW�PLNWDUODUÕ��NDQXQ�LOH�G�]HQOHQPH\H�
HOYHULúOL�GH÷LOGLU��%XQXQOD�ELUOLNWH�EX�RUDQODUÕQ�EHOLUOHQPHVL�PHVHOHVL��KHU�ELU�
VRPXW�ROD\�|]HOLQGH�\DUJÕ�NDUDUODUÕQD�YH\D�|÷UHWL\H�GH�EÕUDNÕOPD\D�X\JXQ�RO�
PD\ÕS��GR÷UXGDQ�WLFDUL�|UI�YH�DGHW�KXNXNXQX�LOJLOHQGLUPHNWHGLU��

%��8VXO�+XNXNXQD�øOLúNLQ�%D]Õ�gUI�YH�$GHW�.XUDOODU

72%%¶XQ��ONHPL]GHNL� W�P� WLFDUHW� YH� VDQD\L� RGDODUÕ� LOH� WLFDUHW�ERUVDODUÕQ�
GDQ�WHPLQ�HWWL÷L�|UI�YH�DGHW�NXUDOODUÕQGDQ�ROXúDQ�YHUL�WDEDQÕQGD��WLFDUL�LOLúNLQLQ�
WDUDIODUÕ�DUDVÕQGDNL�ED]Õ�GDYUDQÕúODUD�KDQJL�DQODPODUÕQ�YHULOHFH÷L��WLFDUL�X\Xú�
PD]OÕNODUÕQ�o|]�P�QGH�NXOODQÕODFDN�LVSDW�DUDoODUÕQÕQ�QHOHU�RODELOHFH÷L�JLEL�oH�
úLWOL�XVXO�G�]HQOHPHOHULQL�LoHUHQ�|UI�YH�DGHW�NXUDOODUÕQD�WHVDG�I�HGLOPHNWHGLU�

8VXO�KXNXNXQD� LOLúNLQ�.RQ\D�7LFDUHW�2GDVÕ¶QÕQ�EHOLUOHPLú�ROGX÷X�ELU�|UIH�
J|UH��KD\YDQ�ERUVDVÕ�GÕúÕQGDNL�FDQOÕ�KD\YDQ�DOÕP�VDWÕPODUÕ�JHQHOOLNOH�SD]DUOÕN�
XVXO��V|]O��DQODúPD\D�J|UH�\DSÕOGÕ÷ÕQGDQ��SD]DUOÕ÷ÕQ�YH\D�DOÕP�VDWÕPÕQ�LVSDWÕ�
EDNÕPÕQGDQ�úDKLW�GLQOHQPHVL�|UI�YH�WHDP�OGHQGLU��%XQD�PXNDELO�FDQOÕ�KD\YDQ�
VDWÕúÕQGD�\D]ÕOÕ�ELU�DQODúPD�YDU� LVH�\D]ÕOÕ�EHOJHOHUH� LWLEDU�HGLOLU��<LQH�0DQLVD�

��� 72%%¶XQ�KXVXVHQ�¿UH�YH�]D\LDW�RUDQODUÕ�LoLQ�KD]ÕUODGÕ÷Õ�YH�GDKD�NDSVDPOÕ�RODQ�YHUL�WDEDQÕ�LoLQ�
EN]��KWWSV���VDQD\L�WREE�RUJ�WU�¿UH��SKS��(ULúLP�7DULKL�������������
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$NKLVDU�7LFDUHW�YH�6DQD\L�2GDVÕ¶QÕQ�EHOLUOHPLú�ROGX÷X�ELU�|UI�YH�DGHW�NXUDOÕ�
QD�J|UH�� IDWXUD� LVWHQPH\HQ� WLFDUL� VDWÕúODUGDQ�GR÷DQ�DODFDN�GDYDODUÕQGD�úDKLW�
GLQOHQPHVL�P�PN�QG�U��7DFLUOHU�DUDVÕQGD�YXNX�EXODQ�LKWLODIODUÕQ�o|]�P�\HUL�
KXVXVXQGD�EHOLUVL]OLN�ROPDVÕ�GXUXPXQGD�X\XúPD]OÕNODUÕQ�KDNHP�YDVÕWDVÕ� LOH�
o|]�POHQHFH÷L�ø]PLU�7LFDUHW�2GDVÕ�WDUDIÕQGDQ�NDEXO�HGLOPLú�ELU�|UI�NXUDOÕGÕU��
0DODW\D� 7LFDUHW� %RUVDVÕ� GD�� 2VPDQOÕ� G|QHPLQGHNL� ORQFDODUÕQ� EHQLPVHGL÷L�
XVXOGHNL�JLEL��PHVOHN�JUXEXQD�J|UH�GR÷DFDN�DQODúPD]OÕNODUÕQ�LOJLOL�PHVOHN�JUX�
EX�WDUDIÕQGDQ�ROXúWXUXODFDN��o�NLúLOLN�KDNHP�KH\HWL�WDUDIÕQGDQ�o|]�POHQGL÷LQL�
ELU�\HUHO�|UI�NXUDOÕ�RODUDN�WHVSLW�HWPLúWLU�

&��7LFDUL�6DWÕúODUGDNL�hFUHWLQ�%HOLUOHQPHVLQH�YH
gGHQPHVLQH�øOLúNLQ�%D]Õ�gUI�YH�$GHW�.XUDOODUÕ

8\JXODPDGD� WLFDUL� VDWÕúODUD� LOLúNLQ� YXNX� EXODQ� X\XúPD]OÕNODUÕQ� LVWDWLVWLNL�
EDNÕPGDQ�|QHPOL�ELU�NÕVPÕ�PDO�YH�KL]PHWLQ�EHGHOLQLQ�EHOLUOHQPHVL�YH�|GHQPH�
VLQH�LOLúNLQGLU��%XQXQOD�SDUDOHO�RODUDN�GD�72%%¶XQ�|UI�YH�DGHW�YHUL�WDEDQÕQGDNL�
ND\ÕWODUÕQ�\DUÕVÕQD�\DNÕQÕ�V|]OHúPHOHUGHNL��FUHWLQ�EHOLUOHQPHVL�YH�|GHQPHVLQH�
LOLúNLQGLU��gUQH÷LQ��$ODQ\D�7LFDUHW�YH�6DQD\L�2GDVÕ¶QD�J|UH��VDEDK�VDDW��¶GDQ�
|QFH�RWHOH�JHOHQ�P�úWHULOHUGHQ�VDDW���¶H�NDGDU�ELU�JHFHOLN��FUHW�DOÕQPDVÕ�$ODQ\D�
E|OJHVLQH�DLW�ELU�|UI�NDLGHVLGLU��<LQH�D\QÕ�WLFDUHW�RGDVÕ�RWHO�UH]HUYDV\RQXQX����
VDDW�|QFHVLQH�NDGDU�LSWDO�HWWLUPH\HQ�P�úWHULQLQ�RWHOGH�NDOPDVD�GDKL�ELU�JHFHOLN�
RWHO��FUHWLQL�|GHPHNOH�\�N�PO��ROGX÷XQXQ�ELU�\HUHO�|UI�ROGX÷XQX�WHVSLW�HWPLú�
WLU��ø]PLU�7LFDUHW�2GDVÕ��ø]PLU¶GH�W�W�Q�DOÕP�YH�VDWÕP�LúOHULQGH�VLPVDUD�|GHQH�
FHN��FUHWL��VDWÕP�EHGHOLQLQ����¶VL�ROGX÷XQXQ�WHDP�O�LFDEÕ�ROGX÷XQX�EHOLUWPLú�
WLU��7DUDIODU�DUDVÕQGD�\D]ÕOÕ�ELU�DQODúPD�ROPDGÕNoD��HPODN�DOÕP�VDWÕPÕQGD��
VDWÕú�EHGHOL��]HULQGHQ�DOÕFÕGDQ�YH�VDWÕFÕGDQ����¾úHU���.'9��NLUDODPDGD�\DOQÕ]�
NLUDFÕGDQ�ELU�GHID\D�PDKVXV�ROPDN��]HUH�NRQWUDW�V�UHVL�QH�ROXUVD�ROVXQ�\ÕOOÕN�
NLUD�EHGHOLQLQ�����¶X���NGY�RUDQÕQGD�NRPLV\RQ�DOÕQPDVÕQÕQ� WHDP�OGHQ�RO-
GX÷X�øVWDQEXO�7LFDUHW�2GDVÕ�WDUDIÕQGDQ�WHVSLW�YH�LODQ�HGLOPLú�ELU�|UI�NXUDOÕGÕU��
$\QÕ�RGDQÕQ�ELU�EDúND�NDUDUÕQGD�LVH��øVWDQEXO�NLWDS�\D\ÕQ�SL\DVDVÕQGDNL�NLWDS�
W�UOHULQLQ�YH�DVJDUL�D]DPL�PXWDG�EDVNÕ�VD\ÕODUÕ�úX�úHNLOGH�EHOLUOHQPLúWLU��Kül-
W�U�.LWDSODUÕ�� ������������DUDVÕ�� $NW�HO�.LWDSODU�� ������������DUDVÕ��'LQL�
.LWDSODU���������������DUDVÕ��'HUV�.LWDSODUÕ�� ���������������DUDVÕ��<DU-
GÕPFÕ�'HUV�.LWDSODUÕ�� ��������������DUDVÕ�� (÷LWLP�.LWDSODUÕ�� ������������
DUDVÕ��7DUVXV�7LFDUHW�YH�6DQD\L�2GDVÕQÕQ�WHVSLW�HWPLú�ROGX÷X�ELU�DGHWH�J|UH�LVH��
PÕVÕU�WLFDUHWLQGH��FUHWLQ�YDGHOL�RODUDN�|GHQPHVL�NDUDUODúWÕUÕOPÕú�LVH��EX�\|QGH�
ELU�DQODúPD�ROPDVD�GDKL��|GHPH�NDPEL\R�VHQHGL�LOH�JHUoHNOHúWLULOHELOLU�

%DKVL� JHoHQ� YHUL� WDEDQÕQGD�� V|]OHúPHGH� NDUDUODúWÕUÕODQ� �FUHWLQ� LQGLULOPH�
VLQH�GDLU� \HUHO� |UI� YH� DGHWOHUH�GH� UDVWODQPDNWDGÕU��gUQH÷LQ��0DQLVD�$NKLVDU�
7LFDUHW�YH�6DQD\L�2GDVÕ�� WDP�\D÷OÕ�VDWÕOÕS�GD��\D÷VÕ]�oÕNDQ�SH\QLUOHU� LoLQ�PDO�
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EHGHOLQLQ����¶ÕQÕQ��\DUÕP�\D÷OÕ�oÕNDQ�SH\QLUOHU�LoLQ�PDO�EHGHOLQLQ�G|UWWH�ELUL�
QLQ�LQGLULOPHVLQLQ�|UI�NXUDOÕ�ROGX÷XQX�WHVSLW�HWPLúWLU��$I\RQ�7LFDUHW�%RUVDVÕ��
EH\D]�YH�PDYL�KDúKDú� WRKXPODUÕQGD��\DEDQFÕ�PDGGHQLQ���¶GHQ���¶\H�NDGDU�
ID]OD�EXOXQPDVÕ�KDOLQGH�PDOÕQ�IL\DWÕQGDQ�ID]ODOÕN�RUDQÕQGD����¶GHQ���¶H�NDGDU�
ID]OD�EXOXQPDVÕ�KDOLQGH�LVH��ID]ODOÕ÷ÕQ�LNL�NDWÕ�NDGDU�LQGLULP�\DSÕOPDVÕQÕQ�|UI�
LFDEÕ�ROGX÷XQX�LODQ�HWPLúWLU�

Sonuç

.ÕWD�$YUXSDVÕ�KXNXN�VLVWHPLQLQ�G|UW�WHPHO�KXNXN�ND\QD÷ÕQGDQ�ELUL�RODQ�JH�
OHQHN�KXNXNXQX�ROXúWXUDQ�KXNXN�NXUDOODUÕ�|UI�YH�DGHWWLU��øOJLOL�NLúL�NHVLPLQLQ�
ELOLQFLQGH�ROXúDQ�EX�NXUDOODU��W�P�KXNXN�NXUDOODUÕQÕ�HWNLOHPH�J�F�QH�VDKLSWLU��
+DNLNDWHQ�� KXNXN� |UIOHUGHQ� W�UHU�� 7RSOXPODUÕQ� KD\DWÕQGD� N|NOHúPLú�PHúUX�
|UIOHUH�YH�DGHWOHUH�GD\DQPD\DQ�KXNXN�NXUDOODUÕQÕQ�X]XQ�V�UH�\�U�UO�NWH�NDO�
PDVÕ�EHNOHQHPH]��+XNXN��WRSOXPXQ�WHNDP�O�Q��\DQVÕWDQ�ELU�D\QD�ROPDN�GX�
UXPXQGDGÕU��7RSOXPGDNL�PHúUX�|UI�YH�DGHWOHUGHQ�NHQGLQL�X]DNODúWÕUDQ�KXNXN�
VLVWHPL�NHQGL�RWRULWHVLQL�]D\ÕIODWÕU��øOJLOL�NLúL�WRSOXOX÷XQXQ�P�úWHUHN�YLFGDQÕQD�
ELU�KXNXN�NXUDOÕ�JLEL�\HUOHúHFHN�NDGDU�X]XQ�V�UHGHQ�EHUL�X\JXODQDJHOHQ�NDLGH�
OHU�RODQ�|UI�YH�DGHWLQ�WLFDUHW�KXNXNXQGDNL�|QHPLQL�7�UN�7LFDUHW�.DQXQXQXQ�
���YH����PDGGHOHUL�RUWD\D�NR\PDNWDGÕU��7LFDUL�ELU�X\XúPD]OÕ÷D�JHQHO�K�N�P�
OHUGHQ��\DQL�|UQH÷LQ�70.�YH�7%.¶GDQ�|QFH�X\JXODQPDVÕ�JHUHNHQ�WLFDUL�|UI�YH�
DGHW��J�Q�P�]�X\JXODPDVÕQGD�VÕNOÕNOD�J|]�DUGÕ�HGLOPHNWHGLU��%X�QRNWDGD��\D�
]ÕOÕ�KXNXN�QRUPODUÕQÕQ�]DWHQ�|UI�YH�DGHWH�GD\DQGÕ÷Õ��SHN�oRN�WLFDUL�|UI�YH�DGHW�
NXUDOÕQÕQ� NDQXQODúWÕUÕODUDN� WLFDUL� K�N�P� RODUDN� VRPXW� ROD\ODUD� X\JXODQGÕ÷Õ�
DUJ�PDQODUÕ�DNOD�JHOHELOLU��1H�YDU�NL�� oDOÕúPDGD�|UQHN�NDELOLQGHQ�SD\ODúÕODQ�
<DUJÕWD\� NDUDUODUÕQGD� GD� J|U�OHELOHFH÷L� �]HUH�� KDOLKD]ÕUGDNL� X\JXODPDPÕ]GD�
WLFDUL�PHY]XDWWD� K�N�P�EXOXQPD\DQ�KDOOHU� LoLQ� GR÷UXGDQ� JHQHO� K�N�POHUH�
J|UH�NDUDU� YHULOPHVL�QHUHGH\VH�PDKNHPHOHULPL]LQ� WHDP�O��KDOLQH� JHOPLúWLU��
7LFDUHW�KD\DWÕQD� LOLúNLQ�W�P�\DúDP�ROD\ODUÕQÕQ�o|]�P�QH� LOLúNLQ�NDLGHOHUL� WL�
FDUL�PHY]XDWWD�EXOPDN�ú�SKHVL]�P�PN�Q�GH÷LOGLU��7LFDUL�|UI� YH�DGHW� WHWNLNL�
\DSÕOPDGDQ�JHQHO�K�N�POHUH�J|UH�YHULOHQ�NDUDUODUÕQ�QH�|Oo�GH�VÕKKDWOL�ROGX÷X�
77.�P������K�NP��X\DUÕQFD�EHOOLGLU��7LFDUHW�KXNXNXQXQ�HQ�]HQJLQ�ND\QDNOD�
UÕQGDQ�ELUL�RODQ�WLFDUL�|UI�YH�DGHWLQ�\HQLGHQ�J�QGHPH�DOÕQPDVÕ��NDQDDWLPL]FH�
WLFDUHW�KXNXNX�GRNWULQLQLQ�HQ�|QHPOL�PHVHOHOHULQGHQ�ELUL�ROPDOÕGÕU��7LFDUL�|UI�
YH�DGHWLQ�GRNWULQGH�YH�X\JXODPDGD�KDN�HWWL÷L�GH÷HUL�EXODELOPHVL�LoLQ�LON�|QFH�
W�P�WLFDUHW�RGDODUÕQÕQ�NDQXQOD�NHQGLOHULQH�YHULOPLú�RODQ�WLFDUL�|UI�YH�DGHWOHULQ�
WHVSLWL��RQD\D�VXQXOPDVÕ�YH�LODQÕ�J|UHYOHULQL�KDWÕUODPDODUÕ�YH�\HULQH�JHWLUPH�
OHUL�JHUHNPHNWHGLU��%X�GXUXP�KHP�WLFDUL�|UI�YH�DGHW�LOH�WHDP�O�JLEL�NDYUDPOD�
UÕQ�KXNXN�J�YHQOL÷LQL� VDUVPDN�DGÕQD�N|W�\H�NXOODQÕOPDVÕQÕ�HQJHOOHPHN�KHP�
GH�WLFDUL�X\XúPD]OÕNODUD�oRN�\|QO��o|]�POHU�EXODELOPHN�DGÕQD�|QHP�DU]�HGHU��
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$\UÕFD�EX�KXVXV��KHU�úH\GHQ�|QFH��PDKNHPHOHUGH�YHULOHQ�SHN�oRN�NDUDUÕQ�77.�
P������K�NP�QH�X\JXQ�ROPDVÕ�VRQXFXQX�GR÷XUDFDNWÕU��%LU�NÕVPÕ��oDOÕúPDGD�
SD\ODúÕODQ� <DUJÕWD\� NDUDUODUÕQGD� GD� J|U�OHELOHFH÷L� �]HUH�� X\JXODPDGD� WLFDUL�
PHY]XDWWD�LOJLOL�VRPXW�ROD\D�X\JXODQDELOLU�ELU�K�N�P�EXOXQPD\DQ�oR÷X�KDO�
GH�GR÷UXGDQ�JHQHO�K�N�POHUH�J|UH�NDUDUODU�YHULOGL÷L�J|U�OPHNWHGLU��.DQXQD�
DoÕNoD�D\NÕUÕ�EX�KDOLQ�WHUN�HGLOHUHN�� WLFDUL�PHY]XDWWD�o|]�P�LoLQ�GD\DQÕODFDN�
ELU�NXUDO�EXOXQXOPDGÕ÷Õ�KHU�GXUXPGD�PXWODN�VXUHWWH�WLFDUHW�RGDODUÕQGDQ�YH\D�
\HWNLOL�PHUFLOHUGHQ� WLFDUL�|UI� YH�DGHW� VRUJXODUÕQÕQ�\DSWÕUÕOPDVÕ�KXNXN�GHYOHWL�
ROPDQÕQ�JHUH÷L�ED÷ODPÕQGD�KDNLPOHUH�G�úHQ�YD]LIHOHUGHQ�ELULGLU��7LFDUL�|UI�YH�
DGHWOHULQ�SHN�oR÷XQXQ�±PDDOHVHI��XQXWXOGX÷X�J�Q�P�]GH� WHRULV\HQOHULQ�YH�
X\JXODPDFÕODUÕQ�EX�PHVHOH��]HULQGH�\R÷XQODúPD\D�EDúODPDVÕ�LOH�ELUOLNWH�WLFDUL�
X\XúPD]OÕN�o|]�POHULQLQ�IDUNOÕ�ELU�ER\XWD�WDúÕQDFD÷Õ�|QJ|U�OPHNWHGLU�

dDWÕúPD�%H\DQÕ��<D]DU�KHUKDQJL�ELU�oÕNDU oDWÕúPDVÕ�ELOGLUPHPLúWLU�
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