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How To Straighten a Crooked Timber

Abstract

The dream of a peaceful world order has occupied minds of many great thinkers. Recently,
Jurgen Habermas has offered a new version of it, This paper will attempt to investigate m;hat
Habgarmgs has beer elaborating on the refevant features of delibarative democracy since the
puhlzcatl_nn of his Batween Facts and Nerms. The analysis will specifically focus on hus
formufanop of mutual relationship between pubiic and private autonomy as the fundamental
basg fqr his cas_mopolitan scheme. This wilk be tied 1o his new concept; Constitutional
patriotism arguing for the necessity of a shift from national to a cosmopolitan constitutional
order based on institutionalisaticn of human rights an a glabal scal.
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How To Straighten a Crooked Timber

Almost two hundred years ago, at the birth of the modern
era, Kant formulated one of the earliest and a very systematically
constructed version of a peaceful world order. In Perpetual Pence
(in Reiss, 1991: 93-130), he proposed a cosmopolitan rule of law
under which a federal union of different nations would gather
until it included all the peoples of the earth and became a woild
republic. Even though he was sceptical enough for the capacity

of men to realise this dream and he famously confessed that

"nothing straight can be constructed from such crooked timF)er
as that which man is made of" (in Reiss, 1991: 46) he was hopllng
that by the rule of this cosmopolitan legal order natural rivalries
and antagonisms would be constrained, and in time mEI.‘l w?uld
move towards greater agreement over the principles of justice.

Two hundred years later, Habermas revived this Kantian
dream. He believed that Kani’s idea has managed to survive and
must be reformulated in the light of the contemporary global
situation (1998: 165). However, Habermas’ criticised two main
aspects of Kant’s model. Kant's federation propose'd o'nly a
voluntary association of the states without any legal binding so
that their sovereignty were not threatened. Kant also was not
concerned too much about how democratic the states’ regimes
were. He accepted that the states could become members of the

federation as long as they were republics without being

. s
democratic or egalitarian. Habermas cautioned that Kant’s idea
was inconsistent since preserving the sovereignty of the states
within the federation would be in conflict with maintaining
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peace in the long run. If peace is to be promoted states should be
under obligation to abide a system of rights based on the
implementation of human rights on a global scale. He also
emphasised that it is not enough simply to converge different
republican traditions to achieve a worldwide peace for it

requires a similar system of rights in every member state (1998:
165-170),

In his reformulation, Habermas advocates a, model of
cosmopolitan legal order which privileges individuals as the
bearers of rights and does not allow the autonomy of citizens to
be pre-empted by the sovereignty of states, thus the nation states
under his scheme are expected to subordinate their sovereignty
to the common political principles of the cosmopolitan order up
to a degree that citizens of any nation state would be able to
appeal to any coercive legal authority even if it is their own
government. To ensure the implementation of this order,
Habermas even goes on to propose the creation of supranational
political institutions with greater executive and judicial powers.
In a sense, Habermas’ scheme starts where Kant's stops, that is,
Habermas, as oppose to Kant, perceives the unquestionable
sovereignty of nation states as the real burden in the creation of
a peaceful world order. Thus, his cosmopolitan scheme is
fundamentally more ambitious and demanding than Kant's
proposal, but also equally controversial. It is therefore important
to see how Habermas structures and justifies his argument.
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To my reading, the most crucial step Habermas takes in
developing this framework is to establish an internal relation
between private and public autonomy. This link assumes a
mutual relationship, which does not allow subordination of one
to each other. While private autonomy provides the essential
rights to act, public autonomy delivers the power and the space
to participate into the process of deliberation. They are mutually
interdependent because against a purely liberal-individualist
conception of equal rights, Habermas argues that individual
liberties can not become real without the power of being able to
deliberate in the process of political will formation. This is what
Habermas calls the co-originality of the rule of law and popular
sovereignty, namely the internal connection between individual
rights and democratic politics. However, 1 should note that
within the trajectory of his theory Habermas has increasingly
paid more attention to private autonomy. Indeed, for the
establishment of his cosmopolitan order, based on individual
rights, private autonomy has almest become a precondition.
The application of individual rights at the level of constitutional
states is the first and the most important step Habermas
demands for being able to implement justice beyond the
boundaries of nation states.

Within this framework, the establishment of the co-
originality of the rule of law and popular sovereignty follows
three major steps: The first is a vibrant political public sphere in
which citizens as equal and free agents communicate to reach a
common agreement on public issues. The second is a legal order
which formally secures a democratic structure for the political
public sphere and ensures that the process of deliberation have
a formal impact on the final decision making bodies, and the
last one is the constitutional state as a centralised power with
the capacity to enforce collectively binding decisions,

In Between Facts and Norms, Habermas gives a detailed
account of how he envisages the functioning of political public
sphere in modern societies. It is important to note that in his
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accou ifi i
nt he also rectifies sore shortcomings of his early analysis

appeared in The Structural Transformation of the Public Sphere.
Habermas later conceded that his early analysis was speaking

more of one single public withoyt acknowledging the internal

differences, therefore consequently leading to an unjustified

idealisation. He concluded that a more detailed oriented focus

reflecting a greater internal differentiation should be
accommodated into his study (in Calhoun, 1992).

‘ Habermas takes these steps in Between Facts and Norms.
Firstly, he acknowledges that the complexity of modern
societies and their systemic divisions resulted in the formation
of a decentered public sphere in which the self-understandin
of different groups relies on a differe .

nt set of value systems. The
decentred characteristic of ¢ ,

Conenred chars he modern public sphere has major

quences for a theory of democracy in that reaching
agreement between those different value systems, and
consequently the social coordination :

‘ \ of them, becomes
increasingly problematic.

Along with his new emphasis on the decentred nature of
the public sphere, Habermas suggests a two-track model of
public sphere in which he identifies a division of Jabour
between weak and strong publics. Weak publics refer to the
informal circles of political tommunication functioning at the
level of civil society such as public agencies, private
organisations, business associations, labour unions, interest
groups, mass media and so op, Strong public is the formally

oreani ) e 4L
rganised bodies of political Institutions, including the-

parliament and administrative system. Habermas also suggests
that strong and weak publics function

; along a centre-peripher
axis. Centre, with its virtue of form e power

: al decision-making power,
plays a key role in synthesising public opinion and puttin

them into a binding context, However, the periphery, or wea1g<
Publics, assumes a more central role for identif;fing and
Interpreting social problems. With ijts informal, highly

differentiated and cross-linked channels the networks of weak
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publics act like a warning system to.alert civil socilje;y tOht:;Z
likély breaches of legal rights. So, in this sense the public sg; e
"can best be described as a network Eo.r ‘commum SSing
information and points of view (ie., 9p1ruons expre = eg
affirmative or negative attitudes). Like the life-world as a ‘-Zatiw;
so, oo, the public sphere is reproduced through communi

action” (1996: 360).

Habermas' division of work between weakﬁ a.nd ?tro;:_g
publics is an important attempt to overcc?rr?e-the dlfﬁcu:tlefsr ; :; |
early analysis faced. With thi§ division, apatr o
acknowledging a pluralistic public sphere 2 a ?ua.lw;OCiety
public spheres functioning at different llt.evels in c1;.r11 o 0;
Habermas also makes room for the legitimate applica '0 o
strategic action in the forms of bargaining -:im‘d c(;tmplzyirfrf\ili:k -
suggests that in rea] life situations, ?vl_mere it 15; el;lr it o
apply the ideal procedures, bargz-nnmg can | e- : ffom e
action if it is regulated by the discourse prmcq:? e from the
standpoint of fairness, that is, if an equal opporturflt?' is cr ”
“to influence one another during the actual bargaining, so e
all the affected interests can come into play fmd have sigem
chances of prevailing" (1996: 167), then a flegotmted' a-greethen |
can be considered as fair. He concludes, “fair bargaining, ,

does not destroy the discourse principle but rather indirectly -

presupposes it" (1996: 167).

, a -
What is crucial here for Habermas is that once

communicatively functioning public sphere is esta‘t:'nlished'theln
-the formally organised political system woulc‘l be 11j1crea51rlis};

open to the influences stemming from the dehber&twntpro} *

within weak publics. This is important for Habermas not only

ight but -
establish communicative freedom as a fundamental right but

also to emphasise its motivating force in generating pox‘,v::i‘trz
reinforce change. It is the motivating force of comlmuniu; ive
action that plays a central role when }-19 .explams 1d Ca;
decentred public sphere can function as a binding Eolr'ce ax; o
expand the horizons of a community. He believe )

mobilising citizens’ communicative freedom builds up into a
potential that holders of administrative power cannot ignore,
Thus, a healthy public sphere is the one that transforms the
communicative power of citizens into ad
And this exactly where law
politics.

ministrative power.
Plays its essential part in deliberative

Habermas is cautious about the capacity of communicative

action alone in dealing with conflict resolution. Under the
complex conditions of modern societies,

he maintains,
"unfettered communicative action can neith

er unload nor
seriously bear the burden of socia] integration falling to it" (1996:

37). Then, the power of communicative action needs to be
backed up by the institutional power of law in order to
guarantee that the power created by the communicative action of
citizens is transformed to the formal administrative bodies of the
political spectrum. Thus, through law, Habermas seeks to
establish a stable social environment in which members of
different traditions can perform their participatory role in -
democratic decision-making process. However, Habermas also
offers a different conceptual arrangement for law:, Following the
principles of discourse ethics he Proposes a procedural model of
law in which the addressee of a legal order is neither an
individual protected by the liberal law, nor the clients of a
welfare state protected by the paternalistic measures of welfare
state buréaucracies, but a public of citizens actively participating
in political decision making processes and articulating their
needs and wants, and more importantly'formulating the criteria
according to which equals are treated equally and unequals are

unequally. Habermas simply wants citizens to be author of their
legal system.

Individual liberties must be discussed in the political sphere
in order to reach a consensus about their appropriateness.
Therefore he argues that private persons should not only be
equal under the law, they should also be able to understand
themselves as the authors of the laws, His conclusion is that:
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a legal order is legitimate when it safeguards the autonomy of all
citizens to an equal degree. The citizens are autonomous, enly if
the addresses of the law can also see themselves as its authors,
And its authors are frec only as participants in legislative
processes that are requlated in a way that deserve general and
rationally motivated ngreement (in Gutmann, 1994: 122).

Thus, in this sense law owes its validity to the approval of
its subjects. His main principle of discourse ethics, that is, " just
those action norms are valid to which all possibly affected
persons could agree as participants in rational discourses”
(1996: 107) becomes the main criteria to test the legitimacy of -
law. And in return, law guarantees that the norms, regulating
the democratic deliberation of citizens, are formally

acknowledged by the political system.

However, to be able to socially effective at this level law
needs to have a centralised power with the capacity to enforce
collectively binding decisions, which brings us to the notion of
constitutional state. Within this framework the constitutional
state takes up the role to be the institutional guarantor of the
dissemination of communicative power derived from citizens’ -
deliberation. What makes this definition of the constitutional
state different from its liberal or republican models is where

Habermas assigns the task of sovereignty. Again in line with his -

theory of communicative action and discourse theory of

democracy the sovereignty here appears in the subjectless forms .
of communication rather than in the form of a concrete subject -
such as the people as in the republican tradition, or some .
anonymous agencies representing the constitutional rights but -
~ detached from the subjects of these rights as in the case of liberal -

tradition. In Habermas words:

We can then inferpret the iden of constitutional stale in general:

as the requirement that the administrative system, which is
steered through the power code, be tied to the lawmaking
' communicative power and kept free of illegitimate interventions
of socinl power (i.c., of the actunl strength of privileged interests
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to asserts " o :
o s. Hzemse‘lvca). Administratipe Fower should not
Hee wself on its own terms byt should only be permiited ¢

0

OI!CE tlle zldIIlIIlleIcltl‘OIl 15 lllkeCI in t]le PIDC@SS Of
1‘
de e

] - -
which different cultural, ethpic and religious forms of [f
ife

coexi i
exist and interact on equal terms {199g. 118). This shared
. . Al

olitica
2 | culture does not refer to a shared ethog or to the idea

that citizeng are
; part of the same jan U
otipins ) guage, cuiture or ethnic
- é;’lac I;l:ath;ar dit ensures that an awareness of diverse life styles
Owledgment of their ; ity i
ntegrity is embedd ithi
sha .. edded within ¢
; tr::d political culture. Thus, 4 shared, common politi htle
culture acts like ; : ’ Hea
gather oat é(e ]1! Co;nmon denominator around which citizens
1oticadly. It resists to the j i
Lt Inte,
entities into mainguess. e gration of sub cultyrg]

-However, the most striking feature of this
] co
:zl;::egr::;z:i;ppears_ to be a search for the establishmI:::ZI;
of ot Szlntnzthomstate. .Habermas defines the project
does not have a fiieiflses?;nzzgcf,ing, o " o
fpa?ticularly within the fram;?wo(;inctjfriilc}ligl;:?dza:; ea‘fﬂy
::t;r;:;;tz éeilz;t;);‘:: between different nation-states, thus en:ii;l:g
Hopog g r:zcilso‘at Supranational levels. At thig stage
s ooy thea y . es its m_;ostambitious level. He proposes
. p 1 order seeking the establishment of an
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the basic rights of their citizens, if necessary through the threat
or the implementation of sanctions. A cosmopolitan law in this
sense, privileges individuals as the bearers of rights and gives
them "unmediated membership in the association of free and
equal . world citizens" (1998: 181). The establishment of
cosmopolitan law should not allow the autonomy of citizens to
be pre-empted even by the sovereignty of their states. The

principles of constitutional patriotism remains same here with

the exception that it operates now at a supranational level
where individual states subordinates their inherited regional
royalties to the common political principles of the new
cosmopolitan. order. In other words, the form of social

integration created by constitutional patriotism first at national

level transcendences itself over the borders of nation state, but
still remain loyal to the main principles of a constitutional order.
Surely there are a lot of issues at stake here in regard to the
sovereignty of states, but for Habermas without this obligation
the creation of a peaceful world order is a very remote
possibility.

So, how realisable is Habermas' dream in the context of
real life situations where sharp value conflicts divide members
of different groups? Habermas’ general answer to this question
lies in the fact that any formal pr;)cess of legitimation requires
the expansion of common horizon against the horizon of
individual perspectives and worldviews. This means that under

the conditions of pluralist complex modern societies the

different parties should refer to a shared understanding of

justice, or moral issues, and in order to do that they are required

to decenter their different perspectives. The difficulty here
stems from the fact that practicality is always a distant issue for
a normative theory which can never be totally reflected in the

empirical world. Habermas explicitly says that his theory does’

not provide answers to substantive questions. He refuses to
offer an a priori answer to real life problems. His contribution
remains at the level of the rules of procedure providing the
framework for a legitimate decision making process. Finding
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answers to substantive issues is left to participants within this
framework, However, in relation to the operational functioning
of the deliberation process there are still some problems that are
not clearly answered by Habermas. For instance, it is not clear
what specific proposals would follow from his model in regard
to the rules of interaction between weak and strong publics.
This question demands serious consideration about how to
mediate communicative and administrative powers. Another
problem surfaces at the level of communicative action, that is,
how much can we realistically expect all participants to reach
agreement even if they agree to listen to each other. Is consensus
possible at all? If we accept the fact that the process of
deliberation can not completely be immune from the symptoms
of social inequalities endemic to contemporary societies.

Then how can these inequalities be neutralised? Surely, the
asymmetrical power relations among participants plays a very
critical role in decision making process. Habermas himself
acknowledges that nation states are becoming increasingly
helpless to overcome the problems created by the current global
economic regime under which not only individual states loose
control over their own economies, but also their resources to
deal with the risks of globalisation such as ecological problems,
economic inequalities, international crime and arm trade are
already running scarce (1998). All this will ultimately form
underclasses in even developed countries and the attempt to
contain the anomic effects of underclass groups would result in
recourse to repressive politics and the decay and finally the
collapse of political legitimacy. Habermas® sole answer to
modify these inequities and minimise outside effects relies on
the rules of the deliberation process and the power that
communicative action creates, This seems quite a fragile ground
to build a democratic process since both solutions demands a
high level of reliance on individual’s rational thinking capacity.
I accept that once the power of communicative action is
institutionalised, that is, the foundation of a democratic
deliberation process is established, then it is easier to protect
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this existing structure, however the real question appears to be
how to establish it in the first instance. Thus, a more thorough
investigation of the current structural deficiencies of political
public spheres is essential in order to make Habermas’
normative theory a viable alternative.

Bibliography:

Calhoun, Craig (ed.) (1992). Habermas and the Public Sphere. Cambridge:
Cambridge University Press,

Gutmann, Amy (1994). Multicylturatism. New Jersey: Princeton University Press,

Habermas, Jurgen (1989). The Structiral Transformation of the Public Sphere.
Massachusetts: MIT Press.

Habermas, Jurgen (1996). Between Facts and Norms. Massachusetts; MIT Press.
Habermas, Jurgen (1998), The Inclusion of the Other. Massachusetts: MIT Press,

Reiss, Hans (1991). Kant: Political Writings, Cambridge: Cambridge University
Press.

235

Imagining Interactive Documentary

- the Halfeti Project

Abstract . .
What patential does interactive multimedia havemas a ipcumen;atné fr:jitilsr?;n\:i:y know it
i inking together a diverse se _
can serve as a convenient means of finking : el
i i i i ilabie to enable a more sophistic
aterials, but are there interactive paradigms available )

aurk of interpretation? This paper considers this guestion both at a ggneral u]ecrenca]
level and in terms of the issues raised by a recent Turkish/Australian interactive

documentary project.
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