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ITpasa 2ZKenmuu Ha Pa3zsoa ¢ Cynpyrom B Mcaamcko-CemeitHOM
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Aam FOKCEK!, Vaan6ek KAAMVYP3A VVAV?

AxHOTAIUA

Peamrns Vicaam mpuaaBaeT GOABIIIOE 3HAYCHHE HMHCTUTYTY CEMBH M AABACT OOIIMPHbIC YKABAHUSA M PEKOMEHAALIUH B €€
ITIOCTPOCHUH, ITOAACPKUBAHIH U IIpekpareHnn 6paka. Mcaam paccmatpuBaeT Opak Kak BPOKACHHYIO IIOTPEOHOCTD H KaK
OCHOBY CYACTbS, HO U B TO K€ BPEMA CIHTACT HEOOXOAMMBIM HAAYHE B3AMMOIIOHUMAHII, YBAKEHUA 1 AFOOBH MEKAY MYKEM
1 JKEHOH AAS IIPOAOAZKEHHN Opaka. OAHAKO TAKHE IPHYMHEL, KAK Pa3Hasd IIPUPOAA AFOACH, PasHOOOpa3HEe MX ITOHMMAHES
U BKYCOB, 2 TAK/KE BOSHUKHOBEHHE HEKOTOPHIX HETATUBHBIX COOBITHIA, CO BPEMEHEM MOIYT HCTOLIUTD KPEIIKIEe OPAYHbIC Y3bL.
TEmABIE THE3ABIIIKH CYIIPYIOB OCTHIBAIOT. Aake OAU30CTH BMECTO CYACTDS MOXKET IIPEBPATUTHCA B CTPAAAHUE U HCIIBITAHIIE.
B Taxmx cAy9asx cympyru AHOO OYAYT KUTB B IEIAAN U HECIACTHE, ANOO PA3ORAYTCA M OYAYT MCKATH HOBBIEC ABEPH CIACTD.
B Takux MOMEHTAX MCAAM CUUTAET PA3BOA 3AKOHHBIM, AASl TOIO YTOOBL CYIIPYIH M AAABIIIE HE IPUYHHIAL BPEA APYT APYLY
u 0bpeAn HOBOE cuacThe. Tema Taraka-pasBoAa B lcAaMCKOM CEMEHHOM IIpaBe PACCMATPHBAAACH H OOCYKAAAACH C PA3HBIX
cropor. OAHMM U3 TAKHX CIOPOB SBASIETCA TO, KTO OYAET IIPHHUMATH PEIICHUE O Pa3BOAE, KTO OYAET YIIOAHOMOYEH Ha
PA3BOA M MOYKET AM JKCHIIIHA PA3BECTHCH C MyKeM. COrAacHO MCAaMy, B TO BpeMA KaK MYKIHUHBI HAIIPAMYIO UMEIOT ITPABO
Ha PasBOA, KOTAQ KaK JKCHIIIMHAM AAETCA C OLPEACACHHBIME IpuHIuIaMi. OAHAKO B MyCYABMAHCKOM OOIIIECTBE B LIEAOM
KEHIIIMHBI HE 3HAIOT O CYIIECTBOBAHMHU TAKHX ITpaB. MlcAaaM paspermma Tpm BEAA pasBOAQ AAA JKEHINMHBL , KOTOpas HE
VAOBAETBOPEHA CBOHM MYIKEM K OOpEAd CIACThE B CBOEM Opake. 9TO MyXaAead, TaB(PU3 TAAAK U PA3BOA B CYACOHOM IIOPSAKE.
DTH METOABI IMEIOT CBOH OTPAHMYCHISA I ITPABHAA. B 9TOH cTaThe HaITel 3aAa9EH ABAACTCA IIOKA3ATH ITOAOKCHICE YKEHIIIIH
B Pa3BOAE, UX IIOAHOMOYHS H TO, KAK OHH MOIYT HCIOAB30BATD 9TH IIOAHOMOYHS B PAMKAX MCAAMCKOIO IIPaBa.

Korouesvie cnosa: Vicaamckoe mpaBo, Poikx, Myxasea, TedBus Tarax, PazBoa

In Islamic Family Law Women's Rights to Divorce Their Husbands

Abstract

The religion of Islam gave great value to the institution of the family, and gave extensive orders and recommendations in the
case of its construction, maintenance and termination. While Islam regards marriage as an innate need and the basis of
happiness, it considers it necessary to have mutual understanding, respect and love between husband and wife for the
continuation of marriage. However, reasons such as the different natures of people, the diversity of their understanding and
tastes, and the occurrence of some negative events can wear down the strong marriage bond over time. Warm nests of
spouses get cold. Even togetherness can turn into suffering and ordeal instead of happiness. In such a case, the spouses will
cither live in sadness and unhappiness, or they will leave and seek a new door of happiness. At this point, Islam sees divorce
as legitimate so that spouses do not harm each other and achieve new happiness. The subject of talaq - divorce in Islamic
family law has been handled and discussed from many different aspects. One of these debates is who will decide on the
divorce, who will be authorized in this and whether the woman can divorce her husband. According to Islam, while men
have the right to divorce directly, this right is given to women with certain principles. However, in general, women in Muslim
societies are unaware of the existence of such rights. Islam has authorized three kinds of divorce for a woman who is not
satisfied with her husband and cannot find the happiness she seeks in her marriage. These are muhalea, tefviz-i talak and
divorce by court. These methods have their own rules and qualifications. In this paper, we aim to present the situation of
women in divorce, their powers and how they can use these powers within the framework of Islamic law.
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IOKCEK, KAZIMYP3A YYAY
Ipasa xenuyun Ha paseoo ¢ Cynpyzom 6 UCAAMCKO-CeMetiHoM npase

Bseaenue

Peanrns mcaam mpuaaér OOABIIOE 3HAYEHHE HHCTUTYTY CEMBH AAf CYACTAHBOIO IIPOAOAKEHUU
KU3HH K IIOTOMCTBO. VICAaM BBIABUHYA CBOA IIPaBHA, KOTOPBIX HYMKHO CODAIOAATD IIPH CO3AQHHM,
ITOAACP/KHBAHNN U B PACTOPKCHAN Opaka 110 TeM MAX HHbIM IpuauHaM. [To ToMy kak cam Opax sBafeTcs
XaAAABHBIM, TO M IO HEKOTOPBIM IIPHYHHAM €rO PACTOP/KEHHE TOMKE ABAACTCA AO3BOACHHEIM. IlyTh mpm
pacTop:keHNN Opaka ABAACTCA CIIOPHEIM. XOTA OECCIIOPHO, YTO BCE IIOAHOMOYMS Pa3BOAA IIPHHAAACKUT
MYKYHHE, HO IIPO KEHIIUH HE CKAKEITb TAKOIO, U B BOIIPOCE PA3BOAA KEHIIMHBI C MYKEM U B KAKOM
XapaKTepe 3TO AOAJKHO IIPOHCXOAHTH OBIAM BBICKA3aHEI pasHbele MHeHHA. OAHAKO OOIECIIPH3HAHO, YTO
Pa3BOA MOXKET IIPOHMCXOAHUTH IIPH OIPEACACHHBIX YCAOBHAX, KOIAA HCAAM HE IIpeHeOperaer IIpaBo
KEHIIUH. APYIUMI CAOBAMH, JKCHIIIHHA TOKE MOKCT Pa3BECTHCEH C My)KEM TaK iKe, Kak MykanHa. OAHAKO
€CAHM 3TO IIPABO AAHO MYKYHMHE HEITOCPEACTBEHHO, TO KEHIIIMHAM OHO AQHO KOCBEHHO. FImMeTp mpaBo Ha
Pa3BOA TOABKO MY/KIHHAM HEITPHEMAEMO HU B AOKTPHHE, 1 HHU B ITpakTuke. Ha camom Aeae cymiectBoBanme
B Vlcaame METOAOB, IIO3BOAAIOIINX KEHIIIMHE PA30PBATh OPAYHBIE Y3bI IIEPEA AULIOM HECHPABEAAHBOCTH
U HECYACTbA, OIIPOBEPTAET 3TH yTBEpKAcHuA. [IpaBa :keHIMUH B CAAME HEAB3A HEAOOIICHHUBATD.

XoTA B HMCAAMCKOM CEMEHHOM IIpaBE pPEIIECHHE Ha Pa3BOA IPUHUMAECTCA MyKEM, HO IIpH
OIIPEACACHHBIX YCAOBHAX 3TO IIPABO IIPEAOCTABAAECTCA W JKEHINMHaM. Hammmep, cympyrm moryr 1o
B3aHMHOMY COI'AACHIO IPEAOCTABUTD JKECHIIIMHE IIPABO HA Pa3BOA, HAU KEHIIIHHA MOKET YOEAUTH CBOEIO
My?Ka PasBECTHCH C HUM 32 OLIPCACACHHYIO IIAATY HAH AQKE OECIIAATHO, HAU JKCHIIIHHA MOMKET OOPATHTHCA
B CYA, BBIABHHYB HEKOTOpbIe 0bocHOBaHHbIe IIpuuanHel (Glrkan, 2011, s. 227).

B sToit cratbe Mo PACKPBIAM H IIOKA3AAW YTO KCHIINMHA, KOTOPAA KUBET B TPYAHOCTH U B O6I/IA€ B
CBOCM 6pa1<e HUMECT IIpaBa Ha PaA3BOA. HOCTapaAI/ICI) IIPEAOCTAaBUTh METOADBI, C IIOMOINBIO KOTOPBIX
JKCHIIMHBI MOTYT Pa3BECTUCH C CyIPYIraMH B IPHHYAHMTCABHBIX CUTYAIIUAX, IIPUBOAS IIPHUMEPHBI U3 aATOB 11
XAaAHCOB. D METOADBI MOXKHO BBIABUHYTH CACAYFOIIIHMMH 3aI'OAOBKAMH.

1. TedsBus rasak

TedBus Tarax Ha apabOCKOM fA3BIKE: 5TO OAHOCTOPOHHSA IIEPEAAYd PA3BOAA MYKIHHOM CBOEH JKEHE,
AOBODEHHOMY AHIly HAU TPETBEMY AHIIy, HAIIPUMEP OIIEKYHY €ro KEHbL. APYIUMH CAOBAMU MY/KIHHA
YIIOAHOMOYHBAET CBOXO JKEHY PACTOPIHYTH OpadHBIE Y3BI II0 OAHOCTPOHHEH BOAM BO BpemiA IIPOIEcca
OpaYHOro KOHTPaKTa AU BO Bpems Opaunoro corosa.(Girkan, 2011, s. 280-281) Ilepeaaua mysanHOI
ITOAHOMOYHH Ha Pa3sBOA Ha3eBaeTCA “redBu3”, a #eHa, IIOAYIHBIIAA 9TO IPABO Ha3bBaeTCA “MydaBBasa’.
DTO IPUAOKEHHIE OTAHYACTCA OT IIPOLIECCA BEKAALT (9TO Pa3PEIICHUE AULIA ADYTOMY AHILY BECTH ACAA OT
ero uau ee umenn). [loromy 9ro OTKa3 MyKa OT 9THX IIOAHOMOYHH HeAeHcTBuTeAeH. TedBu3-Tarak — 510
OAHOCTOPOHHEE CaMOIIPOBO3IAAIIICHHE IKEHIIHMHON, O€3 HEOOXOAUMOCTH COTAACHA MYyXKa HAH
HCIIOAB30BAHHA CBOUX IIOAHOMOUHIL Oe3 oOpartienns B cyA.(Acar, 2000, s. 213) 3agBaeHne MyKIHHBI CBOEE
KEHE “PasBEAHCDH C COOOH KOTAA ITOKEAACIID  AAET IIPABO PA3BECTHUCH C COOOM, KOTAA OHA ITOKEAACT, AO
TeX I10p, IIOKa OHA He oTBeprHeT 510T TedBus.(Doganay, 1984, s. 60)

KenIuaa MOMKET 3aIPOCHTH TAKUE IIOAHOMOYHA BO BPEMA HMAH IIOCAE 3aKAIOYECHHUA OpPavdHOIO
konTpakta. B mepmoa OcMaHCKOH HMIEPHH OBIAO 3aMEYEHO, UITO ITOT METOA YACTO IPUMEHAACH,
OCOOEHHO B AMHACTHYECKHX cBaAbOax.(Acar, 2000, s. 214) JKenIuaa MOXKET IPOCUTH O IPEAOCTABACHHH
el TAKUX ITOAHOMOYHH BO BpPEMS 3aKAIOUCHNA OPAYHOIO KOHTPAKTA. DTO K€ B CBOIO OYECPEAb OYCHb
BAXKHOE IIPABO AAAl HKCHITIHH.

1.1 AernTuMHOCTE Te(PBU3 TaAAKA.

To, 9IO ’KEHINIMHA HMEET IIPAaBO U IIOAHOMOYHA Pa3BECTUCh C MYyKEM dUepe3 ‘“redpBu3-TaAaK’,
sakpenreHo Kopanom, cyHHOH u BceoOIuM perneHue aAuMoB (maxrTuxapoM). [lo sromy mosoay
Bceessrauit Aaaax rosopurt B Kopaue: “O I papox! Crasncu céoum aweriam: “Eeau 6wz scenaeme ausiced scusiu u
ee npeaecmen, mpudume u A Hadear 8ac Gaacamu u passedy éac Kpacuso”.( Aap-Axzab 33/28) ITo mmueHuro
OOABIIIMHCTBA HCAAMCKHX YICHBIX, 32 HCKAIOUeHHEeM VOH Xasma(ibn Hazm, 1970, s. 300; Zeydan, 1994, s.
413), JKEHIIUHBI OTAAIOT IIPEAIIOYTEHUE MUPY H3-3a HX KeAaHusd pasBecTHCh. CAEAOBATEABHO, IIOA HX
paspelleHneM Ha BEIOOP ITOAPA3YMEBAETCH IIPOAOAKEHME Opaka 1 cBOO0AA TpeboBaTh pasBoA. Ecan oxu
XOTAT Pa3sBOAQ, TO UX pEIlIeHHe yBaxaroT. VIAm e ecAan 3axordr, TO MOIyT mpoaoAxuts Opak.(Kurtubi,
1994, s. 166; Kasani, t.y, s. 118; el-Miinzir, 1983, s. 58; Stiruri, t.y, s. 70)

V redpBU3-TaAAKA €CTB MHOTO AOKA3aTeABCTB U3 CyHHBL Kak cooOrmaer AuIia, BO BpeMsi KOrAa OblAn
HUCIIOCAAHBI afThl 28 u 29 cypor aap-A3xa0b, [Tocaannnky Aasaxa OBIAO IIPUKA3aHO CBODOAHO OTIIYCTHTH
CBOHX JKCH, H TOTAA CIIEPBA OH ITOAOIIIEA K HEM, M CKA32A:
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“O Aumiira, i XO4y IIOTOBOPUTH € TOOOH Koe O deM. S| He X094y YTOOBI THI TOPOIIHAACH M OTBEYAAA, HE
IIOCOBETOBABIINCH € poaureasmu’”. Anrra “Iloucrune [TocaanHuk Aasaxa 3HAA, 9TO MOU POAUTEAH HE
HIPUKAXKYT MHE paccratbes ¢ HUM.” 3areM [locaaHHIK AAAaXa IPOYNUTAA CACAYIOIIIUE AATHL

“O 11popor! Crascu ceoum seram: “Ecau vt scenaeme Gauscred scusnu u ee npesecned, npudume u 4 Hadeii éac
)
Gaazamu u passedy sac kKpacuso(Anv-Ax3ab 33/ 28) Ho ecau 6v1 s3vickyeme Annaxa, Eeo I'locaannuxa u nocredned
obumenu, mo Aanax npuzonosus desaruum Hausyuuee chedu sac sesuxyr tazpady.”( Aab-Ax3zab 33/ 29
gl

Toraa s ckazara: “3adeM MHE COBETOBATBCA C POAHTEAAMH IO 3TOMY Bompocy? Her, o ITocaanuuk
Annaxa, s BeiOuparo Aanaxa, ero [Tocaannnka m [TocaeAHFOrO M3HD. 3aTeM APYIHE KEHBI IIPOPOKA
cAeAaAn To xe, ato u . Mislim, Talak, 4; Ibni Mace, Talak, 20; Nesai, Talak, 26)

Wspeuenne [Tocrananka Aaraxa, ymomaHyToe B 3TuX xaancax: “O Awmria, s X049y HOTOBOPHTH C
TODOM KOE O 9eM, f HE XOUy YTOOHL THI TOPOIIMAACH U OTBEYAAA, HE IIOCOBETOBABIINCH C POAUTCAAMMU, -
3TO BEIOOP MEKAY PA3BOAOM H IIpOAOAKeHHeM Opaka ¢ [Tocaannukom Aanaxa. [ToTomy uro mpeasoxenre
[Ipopoka  Awmire IIOCOBETOBATBCSA € POAUTCAAMH O BBIOOPE MEKAY OSTHM MHUPOM (HMYIIECTBE,
APATOLIEHHOCTH, POCKOIIIHAS KU3HDb) H OYAyIIEH BedHOH KH3HBIO HembicAnMO.(el-Cessas, 1985, s. 357;

Kurtubi, 1994, s. 214)

Vv CIIOABHKHHKOB TaKXE €CTb HeKOTOpI)IC HpaKTI/IKI/I oo sTo Teme. MBI MOXKEM OrpaHH‘IHTbCH
HM3AOKCEHHUCM CACAYIOIIECTO ITOBECTBOBAHMAA:

Oaus myxausa npurrea K AOAyAsax HOH Vmapy u ckazaa: “O AOy AGaypaxman! I Aaa moaHOMOUHE
cBOeH »keHe Ha pa3BoA. OHa ke paszBeAaach. UTo Tol 00 9TOM AymMaerb?”. ADayarax uOH Ymap ckasaa: “Mos
TOYKA 3pCHUA Ha 9TOT BOIIPOC TAKAS JKE KAK CAeAaAa TBOA ikeHa . Toraa ToT MyxdmHa ckasas: “He aeaai

atoro, o Aby ABapaxmanl”, Toraa Vamap ckasan: “SI ato am a0 aeasiro? Thor cam a10 caeaar”.(Ibn Enes,
1992, s. 3)

Cymecrsyer obmiee MueHme yaeHbBX AxAy ac-CyHHBI, 9YTO BAACTb TaAdKA MOXKET OBITH
mepeaana.(Mevsili, 1987, s. 135; Kasani, t.y, s. 118; Kurtubi, 1994, s. 166; es-Sirbini, t.y, s. 285)

Kak CACAYET U3 IIPEACTABACHHBIX AOKA3aTEABCTB, B PEANUIMH MYKYHMHA BIIPaBE OCTABUTH IIPABO
pa3BoAa CBOEH JKEHE.

2. Myxaaea (Xyab)

OAHHM H3 METOAOB, KOTOPBIM JKEHII[MHA MOMKET Pa3BECTHCh CO CBOHM MYKEM, SABAACTCH METOA
Myxasea (Xyap). Myxasea B cAOBape O3HAYACT YAAAUTD, BEIBOAUTb, pasAcBath 1 pasacBaTocia(Firuzabadi,
1987, s. 921), a B MCAAMCKHM IIpaBe 5TO O3HAYACT IIPEKPAILEHHE OPAYHOIO COI03a IYTEM 3aKAFOYUCHESA
COTAAIIEHHA CO CBOUM MYKEM B OOMEH HAa OIIPEACAECHHYIO IIEHY, KOTOPYIO KEHIIUHA COLAAIIACTCH
sanAatuTh. CylnecTBeHHAs CHTYaLnsA B CIIOPE COCTOUT B TOM, YUTO JKCHIIIUHA IIAATHT LIEHY CBOEMY MYKY K
3AKAIOYAET COTAAIIICHHE, YOKAAA CBOEro My#Ka passectuch.(Serahsi, 1983, s. 171; Mevsili, 1987, s. 156; Ibn
Riisd, 1995, s. 366; Karaman, t.y, s. 366; Erdogan, t.y, s. 321; Acar, 2000, s. 126)

3afBACHUE JKCHIIIMHEL O PA3BOAC UEPE3 MYXaA€a BO3MOMKCH B CAYYAAX, KOTAA PASHOTAACHS MEMKAY
CYILIpyIaM{ HE MOIYT Pa3perlUThCA, B KOTAA MKECHIIMHE HAHECCH MATEPUAABHBI U MOPAABHBIH VIIEpO, a
Opax CTAHOBHTCA HEBEIHOCHMBIM 13-34 KECTOKOTO OOPAITICHHA, KOTOPOMY OHA IIOABEPIAACH, I ECAH €€ MYK
BO3ACPKHBAETCA OT PA3BOAA C HEM, AQXKE KOTAA CAM XOYET Pa3BECTHCh. B 3TOM CHTYAIINH KEHIIIITHA MOMKET
yOEAHTB CBOETO MyKa, C KOTOPEIM HE MOXKET JKUTh BMECTE, KOTOPBIH HE COOAIOAACT €€ IIPaBa, M MOXKET
AOTOBOPHUTECH O Pa3BOAE HA OIIPEACACHHYIO CYMMY HAHM HA BO3BPAT Maxpa. Takum o6pa3soM, KOH(MAUKT
MOZKET OBITh Pa3peIIIeH II0 ODOFOAHOMY COTAACHIO, HAH TaKKe IO perreruro cyapn.(Acar, 2000, s. 127)

2.1. AerntumuocTs Myxasea
Aerurumaocts Myxasea IIOAKPEIIACHO afATaMH, Xapucamu u mwxmMoi. B Kopane ckazano:

“Passecrmuce Mmoo 08ancost, nocae dezo caedyen b0 Yoepocanty HeHy 10 cnpasedausocrt, AUb0 omnycmums e¢
Haunysuum ofpasom. Bar ne dossoneno Gpamn umo-1ubo us mozo, umo 6v1 0anu uM, ecau 7046K0_ Y 00€UX CHIOPOH. Te
OnaAceHUs, Um0 OHY He cMO2ym 000U ogparuyenus Aanaxa, 1o 0ba e cosepuiam tpexa, ecau OHa SLIKYNUIN Pa3soo.
Taxoser ocpanuuenua Anaaxa, ne nmpecrmynatme e ux. A me, Kkmo npecmynaem ocpanudenus Araaxa, cyne
necnpasedusere.”’( Anp-bakapa 2/229)
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ITpuBOASL 3TOT afAT B KAYECTBE AOKA3ATEABCTBA, MCAAMCKUC (DAKUXBI CIMTAAH AOIYCTUMBIM AAS
MYKYHHBI OpaTh BBIKYII CO CBOEH »KeHbI B 0OMeH Ha pa3BoA.(Serahsi, 1983, s. 171; Mevsili, 1987, s. 156;
Acar, 2000, s. 127)

Hamboaee pacpoCTpaHCHHBIM IPUMEPOM ACTHTHMHOCTH MyxaAea B CyHHE ABAACTCA HCTOPHA
Aemunre OunT Caxaa, xensl Cabur nOn Kaiica. Ona npumaa x IIpopoky u ckazasa, 910 OH € He
HPABHTCA U XOUYCT Pa3BOAA, HE CMOTPSA HA TO, 9TO ¥ HErO HE OBIAO HEKAKUX PEAHUTHO3HBIX HAM MOPAABHBIX
HepacTaTKOB. [ Ipopok crpocuA y sxeHImuHEL: “T'bI OTAAIID CBOI Cap MYKy? ', IMes BBUAY CaA, KOTOPBIH OBIA
BBIAQH €i1 B BUAe Maxpa. 1 toraa ona Toxe otBetraa “Aa”. ITocae atoro I1popox ckasaa Cabur ubx Kaiicy:
“Bosbmu cBOI caa HaszaA u pasBeAucsd ¢ Heir.( Buhard, Talak, 12; Ebu Davut, Talak, 17,18; Muvatta, Talak,
11; Neset, Talak, 34.)

Kak BHAHO M3 IPAKTUKH M METOAA MyXaAea, KEHIIIMHA MOKET YOEAHTh CBOEIO MyKa Ha PasBOA U
AOCTHYb COTAAIIICHHA OAaroaaps cBoemy Maxpy. Ecam aaHo coraamrenums Ha oOMEH Ha AIOOYIO LIEHY,
KOTOPYIO AOAKHA AQTh JKEHINMHA, KOTOpasd (DHHAHCOBA OODECIeYeHa, TO B ITOM CAydYae MyxaAea
AEHMCTBUTEADHA, 1 KEHIIIUHA MOKET PA3BECTHCH CO CBOUM MYKEM.

Mar BUAHUM, 9TO paSBOAbI B (popMe MyXaA€a IMEAHM MECTO ITOCAC HpopOKa KaK B 3IIOXY HpaBCAHbIX
XH.AI/IqDOB, TaK M IIO3KEC CPCAH CIIOABUMIKHHKOB.

Hanpuwmep, Aous Myasses ubu Adpana Pybeit co cBoell asiacit mpurian k AGAyAAax HOH YMapy u
CKa3aAH, ITO BO BpemsA Yeman noH Adpana oHa pasBeAach CO CBOUM MyxeM myTem myxasea. Koraa Veman
y3HaA 00 9TOM curyannu oH He BoszpasuA.( Malik, Muvatta, Talak, 12)

BoABIIUHCTBO yUeHbBIC PABACAAIOT 3Ty TOUKY 3PCHUSA IEPEA STHUMIU aokasareapcrBamr. (Ibn Kudame,
t.y, s.175; Zuhayli, 2010, s. 379)

3. Pa3Boa uepe3 CyA

Ecam sxenmuna He B3siaa Ha ceOf IIOAHOMOYNS Pa3BECTHCh CO CBOMM MYKEM C IIOMOIIBIO TeB(H3-
TAAAK, HAM €CAH €€ MK HE COTAACEH HA METOA MYXAA€d, U €CAM JKEHIIMHA UMECT BECKHE IIPUYIMHBI AAS
PAa3BOAA C My/KEM B TAKHE CUTYAIIHH HCAAM OTKPBIBACT AAf KCHIIIUH CIIE OAHY ABEPb. DTOT METOA — Pa3BOA
¢ myxeM gepes cyA.(Arikfidan, 2015, s. 88)

Cunraercs IpaBOM KEHIIMHEL TPEOOBATh PACTOP/KEHUA OPAYHBIX y3 B cyaeOHoM mopsake. Cpean
HMCAAMCKHX YYCHBIX CITOPHO B KAKHX CAYYAAX KCHIIIHA MOXKET IIOAABATD HA PA3BOA U B KAKHX CAYIAAX CYAbS
HMeeT IIpaBo pa3sBoAnTh ux.(Acar, 2011, s. 277)

3.1. AeruTUMHOCTE pa3BOAA Yepe3 CYA

XoTs IpaBo Ha PasBOA B IIEAOM AAETCS HEIIOCPEACTBEHHO MYy (AAab-Bakapa 2/237: Cassas, 1985, s.
152; Kurtubi, 1994, s. 204, 205), HO TakKe B HCAAMCKOM IIpaBe CyA TOXKE HMEET IIPaBO PACTOPIHYTH
OpadvHbI COXO3 B HEKOTOPBIX curyaruax. OaHako B KopaHe u XxaAncax AOCTOBEPHO HE YKa3aHO, B KAKHX
CAy4afX CyA HMEET IIPaBO BMeIINBaThCA B Opak. [lo aTol mpHYnHE CyIIecTByeT PA3SAHYHBIC HAMKTHXAADI
OTHOCHTEABHO 3TOr0. MOKEM PacCMOTPETh ST CAYIaH IIOA ABYMS 3aTOAOBKAMH, KOTAA OpaK pacTopraercs
C BMCIIIATCABCTBOM CYAA.

1. Buemamensvcmso cyoa 6 Gpax 6 ca3u ¢ 10puOUHecKol HedeucnsumeabHocnb10

HOA IOpI/IAI/ItICCKOI‘/‘I HCACI‘/‘ICTBI/ITCAI)HOCTI)IO IIOApa3yMeBacTCA HEACUCTBUTEABHOCTD UAH IIOPOYHOCTD
6paquro AOTOBOpPa AMOO BOZHUKHOBEHUE CHUTYyaIlnH, HpCHHTCTByIOH_IGf/'I IIPOAOAKCHUIO 6paKa. Ecan peub
HUACT TAKKC IIPO aHHYAMPOBAHMEC 6pa1<a, TO B TaKHC CHUTyalHAX CYA HMECT IIPABO BMCIIATHCA. Mozxem
CO6paTb 9TH CHUTYAITIH IIOA CACAYIOIIINMU 3aIOAOBKaMH.

a. Hecnocobnocme saxanwusmes Konmparm myscuurns: uay senmuns:: B ykase o cemeiinom npase(Aile Hukuku
Kanunu Tasarist [AHKT], 5,6) ckazaro, uro aua He poocrurinue 17-18 Aer MOryr BeTyarh B Opak TOABKO
II0 PEIICHHUIO CYABH. Dpakm, He COOTBETCTBYOINME OSTHM VKa3aHHEM ABAAIOTCH ITOPOYHBIMHU
(acna).(AHKT, 52) Kpome 910r0o B 3T0T B CIIHUCKO BXOAUT OpPAKH, 3aKAIOYEHHBIEC B CAyYae IbAHCTBA U
serrosopa.(Kogak, 1991, s. 99-119)

6. Haauuue npenamemeuti 044 scmynienus 6 Gpax: HAAMIHE POACTBEHHOI CBA3M ITO KPOBH, HAM MOAOYHOE
POACTBA, MAN II0 HaAMYHE POACTBEHHOCTH 110 AoroBopenuoctn(An-Huca 4/22; Mevsili, 1987, s. 105;
Zuhayli, 2010, s. 142) uAn oxUAAHIE )KEHIIUHBL IIEPUOA HAABL, HAU €CAU YKEHIINHA ABAACTCA A3BIYHHUIICH,
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3TO TAKKE HPEIATCTBYET 3aKAroueHnto Opaka.(Au-Huca 4/24; Aap-Mywmraxana 60/10; Zuhayli, 2010, s.
104)

8. Hecoznacue podumenei na Gpax: 910 ycaoBue B G0ABIION vacTH MHEHHA (paknxop masxaba [Hacum,
Maanknn n Xaubaann. (Sirbini, ty, s. 147; Ibn Risd, 1995, s. 11; Zuhayli, 2010, s. 153)

r. Heseinonmnenuii yenosuii Gpaurnoeo xornmpakma: ucaamckue (hakuxpl CIUTAIOT HECOOXOAUMBIM HAAHYNE
nAkaba — IPUHATHA, KOTOPOE ITOKA3BIBAET, YTO CTOPOHBI IIPHHUMAOT APYT APYTa B KAYECTBE CYIIPYIOB, U
IIPUCYTCTBHE ABYX CBHACTEACH AAf TOTO, YTOOBI OpadHBII KOHTPaK ObIA AeticTBUTeABHBIM.(Mevsili, 1987, s.
104; Sirbini, t.y, s. 144; AHKT, 34)

2. Tlpocvba scerimunst 0 passode ¢ yKasariuwem npudutisr

ITo mcaamMckOMy ITPaBy, ECAH Y KEHIIIUMHBI €CTh IIPUYHHEI HA Pa3BOA, TO OHA MOXKET OOPATHTBCA B CYA
U ITOAATB HCK O pasBoAe. KpaTko MOKHO 00OOIINTE CHTYAITHIO OOPAIICHUE AKEHITIHHBL B CYA IO AITIHBIM
MOTHBAM CACAVEOIIIIM OOPa3OM.

a. Hannuue neuscuveckux, gusuueckux iy cexcyansivix 3a001e8anuil y Mys#a: €CAM y My’Ka €CTb HEAOCTATKH,
MELITAFOIIIE CEMCHHOMY CYACTBIO M BBIIIOAHCHUIO ODA3AHHOCTCH, TO KCHINUHA IIPH JKCAAHHH MOMKCET
ITOAATB B CyA Ha pasBoa.(el-Kuduri, ty, s. 25; Merginani, 1990, s. 27; Ibn Riisd, 1995, s. 62; Zuhayli, 2010,
4006; el-Hirasi, t.y, s. 238)

6. Hecnocobrocms mysnca obecnedusans mwery: B McAaMe My, IBASFOIUICA raaBoil cempru(An-Huca 4/34)
obsi3en (puHAHCOBO ObecednBaTs CBOIO keHy.(Aab-bakapa 2/233; Ibni Mace, t.y, s8.3; Ibni-Kudame, t.y,
5.230) 7KenmmHaa MOXKET IIOAATh B CYA Ha Pa3BOA C MYKEM, KOTOPBII HE BBITOAHAECT CBOH (DHHAHCOBBIC
obssareascrsa.(Ibni-Kudame, ty, 5.246; Dondiiren, 1983, s. 395) Oamaxo xaHachHTCKIE yUEHBIE HE COTAT
IIPABUABHBIM, YTOOBI MKEHIIIHA [TOAABAAd HA MY)Ka B CYA II0 9KOHOMHYECKUM npuauaaM. OHHU BBIPA3HAN
3TOT MHCHIEE U3XOAA 13 afTa B cype arb-bakapa(AHKT, 96; Dalgin, t.y, s. 184): “Ewsu dosncrux 6 mpyorom
102031Ce 1M, 710 NPEOOCINaABbINe eMY 0MICPOUKY, HOKA e20 nof0xcer e He Y aydutumvca. Ho nodame munocmuinio Gydem ayume
0 6ac, ecau moavko 8vz sraenme”.( Aab-Bakapa 2/280)

B. Ecau myne nomepasca: e AOBEK, MECTOHAXOXKACHHE KOTOPOTO HEM3BECTHO MAU HEHU3BECTHO KUB AW
OH HAM HeT, HaseBaeTcs npomasirum 6e3 Bectr. (Hurasi, 2006, s. 238; Exrdogan, t.y, s. 283; Cin, Akgiindiz,
1989, s. 10; Doéndiiren, 1983, s. 395) Mcaamckue (pakuxpl CAHHOTAACHO COTAACHBI C TEM, YTO MOXKHO
P43BECTHCHh C IPOMABINMM HAH C MYXKEM KOTOPOIO HET, IIOAAB B CYA, HO €CTh pPAa3HOTAACHE B
rpoaoAxuTeApHoCcTH oTcyrBre.(Merginani, 1990, s. 181; Hurasi, 20006, s. 149; Ibn Riisd, 1995, s. 63; Ibni
Kudame, t.y, 5.246; Karaman, t.y, s. 310)

B 3axone o cembe 1924 roaa onpeaeseHrEe IEPHOAA BPEMEHH AASA IIPOIIABIIIETO O€3 BECTH MYKa OBIAO
ocraBaeHO Ha yemorpenue cyabr.(AHKT, 78) Omsarp ke, B 9TOM 3aKOHE OBIAO CKA32HO, YTO ACAAQ,
CBA3AHHBIE C UCYE3HYBIIUM MYyKEM OYAyT perarsca B Tedenue Tpex-derbipex Aet.(AHKT, 78)

T. Sararwuere Mysma no0 cmpasky 6 miopsmy: 3AKAIOUCHIE MYKa II0 AFOOOH IIPHYNHE AA€T IIPABO KEHIIIITHE
IToAaTh Ha pa3sBoA. OAHAKO CYIIECTBYET pasHble MHEHHA Ha 9TOT c4eT. [ 10 MHEHHIO HEKOTOPBIX HCAAMCKIX
aKuXOB , HE3aBUCHMO OT IIPOAOAKUTEABHOCTH 3aKAFOUCHHA, JKEHIIHHA MOMKET IIOAATH Ha
pasBoA.(Zuhayli, 2010, s. 416; Saban, 1993, s. 499) Xorsa 4eTKON CTATBH IO 9TOMY BOIIPOCY B 3aKOHE O
CeMENHOM IIpaBe HET, OAHAKO B 3akOHE 1924 roaa yKasaHO, 9TO MKEHIIHHA MOKET OOPATUTHCH B CYA, ECAL
CYIIPYT OCY/KACH 3a IIPECTyIAeHHE decTH, u 32 Oecuectusa. (AHKT,80)

A. Ecau ecms onacenue myoa 6 youticmse uan npudunenuy speda ceoed suere: 3T0 IPUIHHA OBIAO BKAIOYCHO B
Ka9eCTBE IIPUIHHBL AAf Pa3BOAA B 3aKOHOIIPOeKTe O cemerHOM mpase oT 1924 roaa.(AHKT; 81) B atom
BCE AIOAH MHPa COYAH OBI PA3yMHBIM JKEAAHUE HKEHIIIUHBI PACCTATBCA CO CBOHM MY/KEM.

K. Ecau mym obmarugaen way usmersenm 6o sere: €CAY MYAKIIHA BPET ACBYIIIKE, HA KOTOPOH KCHUTCA
0 CBOEH AHYHOCTH, IIpOdeccrui, COIMAABHOM IIOAOKEHHIH, CEMbE U JKEHITCA TAKHM OOPa3OM, TO B TAKOM
CAy9ae JKCHA MOKET IIOAATh Ha PA3BOA, CCAM OHA Y3HACT OO 3TOM U CMOKET AOKa3aTh ero Aoxb.(Kuduri, t.y,
s. 12, Mergmani, 1990, s. 201; AHKT, 48) Kpome Ttoro, cympyxeckas HEBEpHOCTbh H BHEOpadHBIE
OTHOIIIEHUA BO BpeMsA Opaka AAfOT MKEHIHHE 1IpaBo Ha oOparenue B cyA.(Aktan, 1998, s. 12) Ocobenno
€CAHM MYIKYMHA JKCHHUACH B TAIHE OT CBOEH JKEHEL, TO B TAKOM CAYYAC MKEHIIIHA MOXKET IIOAATh Ha Pa3BOA,
ecam moskeAaet.(AHKT, 83)

3. Omikas mysea naamume maxp: 8 Kopare ckasano: “Oasatime scenuyuram ymaxp om wucmoti dyan.”’( Ar-Huca
4/4); “A 3a yoosonscmsue, komapoe 8v1 nosyuaene om Hiux, datine um obasamensioe sosnazpancienue”( An-Huca 4/24),
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B COOTBETCBHH C 3TUMH aATAMU MYKIHHA AOAKEH BBIAATE MAaxXp CBOCH eHe. EcAm MyK BoBpeMs He TAATHTD
Maxp, TO KEHITIHHA MOKET ITOAATh Ha pasBoA. OAHAKO CYAbA AAET MYKY OAMH TOA Ha BBITAATY. Ecam myx
HE BHIITAATHTE Maxp AO KPaiHEro CpoKa, TO B 3TOM CAYIAe CYABS Pa3BOAUTE HX. DTO MHEHIE IIPUHAAACKHT

OOABIIIMHCTBY MCAAMCKHX q)aKHXOB.(ibn Risd, 1995, s. 63; Zuhayli, 2010, s. 221, Saban, 1993, s. 275)

K. Bpax myoca ¢ dpyeoii scenmyunod, bes sedora eco nepsodl swersr: IEPBBIE MCAAMCKUE (DAKHXBI YTBEPIKAAAH,
9TO CCAH JKCHIIIHHA BO BpeMs OpPaYHOIO KOHTPAKTA CTABHTEH YCAOBHE YTOOBI MyK HE MKECHHACA Ha APYTOH,
TO MyKUHHA AOANKEH CAeAOBath oTuM yeaosusm.(Ibni Kudame, ty, s. 488; AHKT, 83) Hekoropsie
ncAaMcKue (QAKUXBL 3aABASAIOT, YTO JKCHITIIHMHA MOKCT IIOAATh HA Pa3BOA, CCAM HOBHIH Opak 3aKArodeH 6e3

ee Beaoma.(el-Alim, 1996, s. 172)

A CunvHas HecosMecmumocns: CeMb CO3AACTCA AASL CYACTBE, HO HHOTAA OBIBAIOT ITODOH, PYyIraHB,
OCKOpOAeHMS, DeCIECTHOE MTOBEACHHE AN IIPHHYKACHUE K TOMY, 9T0 AAAax sanperua. B Kopame n Cymne
€CTh HECKOABKO COBETOB O BO3MOKHOI HECOBMECTUMOCTH MeKAY cympyramu.(Aktan, 1998, s. 12) Ecan ot
METOABI HE AAAU IIOAOMKUTEABHBIX PE3YABTATOB, TO KEHIIMHA MOMKET OOpPAaTHTILCA B CYyA M IIOAATH HA

pasBoA.(Zuhayli, 2010, s. 414)
3axaroueHue

Peanrns Mcaam ObIaa TOCAQHA AASL OOECIIEICHUE CIACTHE AIOACH B 9TOM MHUPE U B OYAVILECH KH3HH.
OAHIM H3 TAABHBIX IYHKTOB, OOCCIICYMBAIOIINX CYACTBC, U AQKE CAMBIM BAJKHBIM ABAACTCHA MHCTHTYT
Opaka. ATOAH BCTYIAIOT B OpaK II0 Pa3HBIM IPUYHHAM, HAIIPUMEDP, AAf TOTO, YTOOBI OBITh CIACTAHUBBIMI,
HIAH XK€ AAfL IIPOAOAKEHIE IIOTOMCTBA, HAH AAS 3AIHUTHL CeOs OT Ipexa, HAH AASL IIOAVYEHHE COLIMAABHOTO
craryca. OAHAKO MHOIAQ 3TU IIEAH HE COBIBAIOTCA. IMOAOAOMKEHBI IIEABIO KOTOPBIX OBIAO IIOCTPOUTH
CYACTAHUBYIO CEMBIO, HO IIOTOM CAMH € MOIYT CTaTb HECYACTHBIMHU B 3TOM Opake. Peaurus Fcaam ixe
IIPU3BIBACT IIPOKHUBATH CYACTAUBYIO KU3Hb. M B Takux cay4anx Mcaam AaeT MM HOBYFO BO3MOMKHOCTD AAA
obOpeTeHHe CIaCcThe U OT H30ABACHHE CTPAAAHII.

EcAn paske cOrAaCHO HMCAAMCKOMY IIPaBy, IIPABO HA Pa3BOA B OCHOBHOM AAHO MYIKYHHE, TO IIPH
HECYACTbH, AU HAPYIIICHUH [IPAB *KEHIIIHBL, HAH IIO ADYTUM YBRKHTEABHBIM IPUYHHAMHE 3TO IIPABO AAHO
TaK JKe M KEHITHHAM. [1o 3TuM IpHYnHAM KEHIIIHA MOXKET Pa3BECTUCh C MYMKEM C TPEMA Pa3AMIHBIMU
cnocobamu. D10 TeBU3-TAAAK, METOA MyXaAea H Pa3BOA IEPE3 CYA.

Tor akr, ITO 3TH LEHHOCTH U IIPaBa JKEHIIUHE AaHBI UM 1450 AeT Ha3aA, IIOKA3BIBACT HACKOABKO
AAABHOBHAHA U COBpeMeHHA peanrns klcaam, 1 9T0 OHA AO CHX IIOP COXPAHAET CBOO BOCTPEOOBAHHOCTD.

3aaBAeHHE O COOAFOACHUH ITUKHA

B nporecce Hanmcanua uccaeAOBaTeAbCKOM paOoTeL “I Ipasa swermun na paseod ¢ cynpyzom 6 ucaameKo-cemenom
71pase” COOAIOAAANCH HAy9HbIE IIPABHUAQ, IIPABHAA STHKA U IIpaBrAa muruposanusa. CoOpaHHBIC AAaHHBIC HE
6b1Au (PaABCH(DHUIIIPOBAHEL, HCCAEAOBAHIE HE OBIAO OTIPABACHO B KaKHe-AHOO APYIHE aKaACMHYECKHE
HU3AQHUSA AASL OITYOAHKOBAHUA.

3asABACHUE UCCAEAOBATEACIH O CTaBKEe B3HOCOB
CraBK1 B3HOCOB ABTOPOB pPaBHBI.
OO0 paBAeHHE KOH(PAUKTA
B HNCCACAOBAHHNH HET IIOTCHITMAABHBIX KOH(i)/\I/IKTOB HUHTEPECOB.
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EXTENDED ABSTRACT

The religion of Islam gave great value to the institution of the family, and gave extensive orders and
recommendations regarding its construction, maintenance and termination. While Islam regards marriage
as an natural need and the basis of happiness, it considers it necessary to have mutual understanding, respect
and love between husband and wife for the continuation of marriage. However, reasons such as the different
natures of people, the diversity of their understanding and tastes, and the occurrence of some negative
events can wear down the strong marriage bond over time. Spouses grow cold to one another. Even being
together can turn into hell instead of bliss. In such cases, the spouses will either live in sadness and despair,
or they will split up and look for new opportunities to be happy. When a couple comes to this point, Islam
considers divorce as legitimate and a way for the spouses not to harm one another and to achieve new
happiness. The subject of talaq - divorce in Islamic family law - has been handled and discussed from many
different aspects. One of these debates is about who will decide to divorce, who will be authorized to do so
and whether women can divorce their husband or only men can. According to Islam, while men have the
right to divorce directly, this right is given to women under certain conditions. However, in general, women
in Muslim societies are unaware of the existence of such rights. Islam has authorized three kinds of divorce
for a woman who is not satisfied with her husband and cannot find the happiness she secks in her marriage.
These are muhalea, tefviz-i talak and divorce by court. These methods have their own rules and
qualifications. We can summarize them as follows.

Tefviz-i Talak: It is a man's transfer of the power of divorce and his business to his wife or another
attorney. In other words, it is the man's authorization to his own wife or another person to destroy the
marriage bond. In this way, a woman can divorce her husband whenever she wishes. The woman may
request that such an authority be given to her during the establishment of the marriage contract. This is a
very important right for women in Islamic law.

Women get this right from the Qut'an and the Sunnah of the Prophet Muhammad. The verse in the
Qur'an is as follows: "O Prophet! Say to your wives: "If you want the life of this world and its adornment,
let me benefit you. And I will divorce you with beauty” (Ahzab 33/28). Prophet Muhammad gave this right
to his wife Aisha, but she did not use it.

Muhalea (Hul'): One of the methods whetreby a woman can divorce her husband is the Muhalea (Hul')
method. In the figh literature, muhalea is the termination of the marriage union by agreeing with her
husband in return for a financial price. In other words, in this way, the woman can obtain the power of
divorce by giving money to her husband.

Itis stated in the Qur'an and the Sunnah that opposition is a legal right. The relevant verse is as follows:
““Divorce can happen twice. In the third, the marriage either continues with kindness or ends nicely. It is
not permissible for you to take back something that you previously gave as mahr to women after the divorce.
However, if the two of them are afraid that they will not be able to protect the limits of Allah, namely their
marriage rights, and you are worried whether they will be able to keep these limits or not, there is no sin on
either side if the woman leaves some things from her mahr to her husband so that she can be free. These
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are the limits set by Allah, do not exceed them. Whoever exceeds these limits set by Allah becomes one of
those who act contraty to his reason for being.” (bakara 2/229).

Divorce Through Court: If a woman complains about her husband, if she is not happy, if she wants to
divorce her husband, she can divorce her husband by applying to the court. In this case, the woman must
have grounds for divorce. For example, the husband's beating his wife, lying to her, not keeping his
promises, not being able to meet the needs of his family, the disappearance of the husband, his apostasy,
and his inability to perform sexual activities are some of them. Likewise, if the husband is mentally or
physically ill, if the husband is in prison, the wife can also divorce her husband. If the judge in the court
sees the woman as right, he can end the marriage.
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