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When I was asked to prepare an article on sovereignty
and Jerusalem my initial worry was that an article of this nature
would undoubtedly be more complicated than met the eye. The
question of sovereignty in international law is seriously
problematic. The question of Jerusalem is also problematic in
the sense that religious, political and legal aspects of the conflict
over Jerusalem is quite difficult to separate from each other.
This difficulty is even more entangled by the fact that this article
is supposed to address Jerusalem as a separate entity from
Palestine. In my view, although Jerusalem enjoys a unique
religious, political and strategic status, this status is extendible to
- the rest of Palestine. Therefore, my task would have definitely
been easier if I was to address the question of Jerusalem within
the context of Palestine. 1 have always had my concerns
regarding aspects of the selected research methodology when I
am addressing a particular question. These concerns usually
maximise when a particular issue is separated from its holistic
context because once it is separated it loses some advantages
that would have been better served within its holistic context.
Nonetheless, this article intends to address the question of
Jerusalem in the light of the problematic concept of sovereignty
in International law without any prejudice to the legal aspects
that would have arisen should the holistic approach have been
applied. )

Problematic Definition of Sovereignty

Oppenhiem defines sovereignty as a “supreme authority,
which on the international plane means not legal authority over
all other states but rather legal authority which is not in law
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dependent on any other earthly authority.”! Taking into account
the supremacy of international law and also taking into account
its external and internal aspect Lauterpacht defines sovereignty
as ‘a delegated bundle. of rights. It is a power which is derived
from a higher source and therefore divisible, modifiable and
elastic’>  Brownlie defines sovereignty as ‘... the legal
competence which a State enjoys in respect of its territory.”> As
he concentrates on the external aspect of sovereignty, Brownlie
emphasises that the ¢ validity of claims to territorial
sovereignty against other States’ is an important element in the
concept of sovereignty.'  Sovereignty, therefore, can be
generally seen as the ability to conclude treaties and to
participate in creating customary international law. Sovereignty
can also be seen as the container of sovereign rights and powers,
as well as the legal competence to exercise the powers and rights '
themselves. Most international lawyers have come to the
conclusion that the concept of Sovereignty is very difficult to
define’  That is why Brierly provides another interesting

definition of sovereignty. He says,

“.. for the practical purposes of the international lawyer
sovereignty is not a metaphysical concept, nor is it part of the
essence of statehood; it is merely a term which designates an
aggregate of particular and very extensive claims that states
habitually make for themselves in their relations with other states.
To the extent that sovereignty has come to imply that there is
something inherent in the nature of states that makes it impossible
for them to be subjected to law, it is a false doctrine which the fact
of international relations do not support.” ®

The concept of sovereignty is originated in Jean Bodin’s
political writing ‘De Republic’ in 1576.” As France was eaten
up by civil war and civil unrest, Bodin thought that the solution
can be delivered by a strong government or monarch similar to a
growing trend in other western European states.® Makin
sovereignty ‘an essential principle of internal political order’,
Bodin defines the latter as ‘a multitude of families and the
possessions that they have in common ruled by a supreme power
and by reason’.’ Although Bodin’s monarch was supposed to

2



The Problematic Concept of Sovereignty and the Question of Jerusalem

be above the law, ‘it was law that made ruler, not as later
theories of sovereignty have taught us to believe, the will of the
rulers that made the law.’'" This shows that although the
concept of strong monarch was the solution, this solution was
after all supposed to save the people in France from the tyranny
of civil war. As Thomas Hobbs had experienced similar civil
unrest, his writings came to echo Bodin’s solution that the state
needed a mighty common power similar to a totalitarian power
in modern time.'> By the time constitutional government
emerged Locke and thereafter Rousseau were in favour of ‘the
theory that the people as whole were the sovereign’.’® This
interpretation of sovereignty gained even stronger ground by the
emergence of democracy as a new theory for governance,'*
which managed to shift the emphasis from the concept of
absolute monarch'® to people’s sovereignty.'® At this stage '
writers were divided between two contradictory connotation of
sovereignty — absolute sovereignty with a strong monarch, on
the one hand, and peoples sovereignty, on the other. As the
latter concept won, and as modern development led States to
abandon independence in favour of inter-dependence the
concept of relative sovereignty was born, flourished and
dominated international relations.!” That is why in modern
times there are hardly any voices in support of absolute
sovereignty which is above the law.'®  Jenks, therefore,

commented that,
“... ‘sovereignty’ in its original sense of ‘supreme power’ is not
merely an absurdity but an impossibility in a world of States which
pride themselves upon their independence from each other and
concede to each other a status of equality before the law, ... "’

In the past®® the game of sovereignty, as Jackson terms it,
was played only by states who used to be the exclusive players
who both set the rules of the game and practiced sovereignty
within the realms of these rules.”’ Modern changes in the world
has led to the emergence and acceptance of other types of
players who have been recognised as having various degrees of
status to participate in the game.? O’Connell, therefore, warned
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against the confusion that considers the concept of sovereignty
as the key to the question of international personality.?
Refusing to call it a term of art O’Connell states that the
definition of sovereignty will vary according to the context used.
Generally speaking O’Connell equates sovereignty with
competence, i.e., international competence to a degree which
varies from one entity to another with no regard to the
personality of the entity.>* The highest degree of competence in
O’Connell’s view is the plenary competence ranging up to a
competence that can be equated with semi-sovereignty.”” He,
therefore, states that ‘... it is incorrect to exclude subordinate
entities like colonies or member States of federations from the
conception of Statehood in international law without previous
reference to international legal acts which they may in fact -
perform.”* ‘ '

Despite the fact that most modern legal writing do not
consider States to be the only possible candidate for sovereignty
numerous modern writers still associate sovereignty with
independence”” which emphasises the exclusive authority of
States' power without interference by an outside power.”® It
seems to me that sovereignty must be associated with the right
to independence rather than an already achieved independence.
Sovereignty in this sense becomes an indispensable ingredient
of the right to self-determination.”” Lauterpacht, therefore,
while discussing the mandate system did not find it unusual that
in certain cases the ‘the exercise of sovereignty is ... vested in
one person, i.e. the mandatory, and its titular ownership in
another person, ie. the league.”’® What Lauterpacht did not
realise was that while the exercise of sovereignty was in the
hand of the mandatory the true title of sovereignty was still in
the hands of the people of the mandated territory. This
statement has a very important corollary. That is the concept of
Sovereignty is wider than and includes the concept of
administration, i.e., the latter is included in and considered only
a part of the concept of sovereignty. That is why the mandated
territory was not considered to form part of the mandatory’s
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territory,”! and therefore the mandatory did not have the right to
dispose of the territory without its people’s or the League’s
consent. > Similarly, “[t]he very considerable derogation of
sovereignty involved 'in the assumption of powers of
government by foreign states, without the consent of Germany
[after WWII] did not constitute a transfer of sovereignty. A
similar case, recognized by customary law for a very long time,
is that of the belligerent occupation of enemy territory in time of
war.”>> That is to say sovereign rights cannot be lost by use of
force or by imposition of restrictions on a particular sovereign.>*
In the Lighthouses in Crete and Samos case, (1937), by a
majority of ten, the PCIJ- concluded that although the ‘Sultan
had been obliged to accept important restrictions on the exercise
of his rights of sovereignty in Crete, that.sovereignty had not
ceased to belong to him, however it might be qualified from a
juridical point of view.”>> If one applies this statement to the
case of Jerusalem the only logical consequence would be that
while the Israeli authorities have been exercising certain
sovereign powers in Jerusalem, this exercise is both restricted to
the necessities of the belligerent occupation and temporary in
the sense that it does not help to develop any sovereign rights
over Jerusalem.*® This is supported by the Commentary on the
Fourth Geneva Convention on the Protection of Civilian Persons
in Time of War to which Israel is a party.”” This has also been
explicitly emphasised in UN S.C. Resolutions, such as 446
(1979), 592 (1986), 478 (1980) and 605 (1987) and indirectly in
the UN S.C Resolution 242 (22™ Nov., 1967).%

The principle of effective control has been said to be one of
the main attributes of sovereignty. Marrying the concept of state
and that of legal order, Kelsen concludes his pure theory of law
saying that “[w]hat is usually called the legal order of the state,
or the legal order set up by the state, is the state itself”* This
technical notion* of the state, which is agreeable to the views of
other writers,*' condense the four characteristics (permanent
population, defined territory, government, and capacity to enter
into relationship with other states,)* into a single concept
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showing that territory and population “... appear as the
territorial and personal spheres of validity of the national legal
order”® The principle of effective control has also been
addressed in some international* and municipal® cases. In
~ Aaland Islands Case, it was very clear that the requirement of
government was the establishment of ‘a stable political
organisation’, and public authorities must be ‘strong enough to
assert themselves throughout the territories of the State without
the assistance of foreign troops.’*® In short the government
should have the power to provide effective control over and
establish order within its territories.”” This effective control
doctrine caused Crawford to suggest that “[t]here is thus a
strong case for regarding Government as the most important
single criterion of statehood, since all the others depend on it.”48, !
Brownlie further commented that, “... territory cannot be
distinguished from jurisdiction for certain purposes. Both terms
refer to legal powers, and when a concentration of such powers
occurs, the analogy with territorial sovereignty justifies the use
of the term ‘territory’ as a form of shorthand.”  Shaw
emphasises that ‘the relevant framework [of the concept of
state/sovereignty] revolves essentially around the territorial
effectiveness.””® However, Lebanon case as well as Croatia and
Bosnia cases showed that despite the ineffective control of the
Lebanese, Croatian and Bosnian governments during their civil
war (1975-1990 and 1991-1997°" respectively) and despite the
interference of foreign troops, Lebanon maintained its
membership of the UN, and the other two entities were both
recognised by the European community as States and accepted
for UN membership;’> i.e. the ineffective control of these
governments did not deprive the relevant countries from their
statehood. It seems that “State practice suggests that the
requirement of “stable political organisation” in control of the
territory does not apply during a civil war in a state that already
exists”> provided that “it include some degree of maintenance
of law and order.””*
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The problem with the principle of effective control is that it is
completely detached form. legitimacy, justice and morality
issues. In fact the principle of effective control is very likely to
be considered as a domestic affair where neither the United
Nations nor any State might be able to interfere. = As such the
principle of effective control might come into conflict with the
principle of self-determination and many other human rights
issues without sufficient ability of international law to interfere.
Having - cited Crawford’s and Kelsen’s statements that
Sovereigns precedes sovereignty and that ‘[a] national legal
order begins to be valid as soon as it has become, on the whole
efficacious, and ceases to be valid as soon as it loses its
efficacy’,” Jackson rightly commented that ‘[i]f this were still
true today many Third World states probably would not exist.”*®

Jackson further observed that,

“Third World sovereignty is a delicate subject to investigate
because it raises difficult and indeed troubling questions which
touch on some of the major taboo subjects of our time involving
culture, poverty, and race.” 57 ‘

The emphasis on the effectiveness of the legal order as the
most important element of its validity,’® and the total disregard
to justice as an indispensable component of legal order, as well
as the disregard to the existence of human rights and democracy
is doomed to totally collapse by the rise and development of the
right to self determination as an international and national right.
The UN collective measures taken agamst the unilateral
declaration of independence by Rhodesia in 1965 ? and against
granting independence to Transkei in 1976,% because of their
racist regimes is clear evidence that supports this argument.
These two cases resulted in adding two more requirements to the
classical characteristics of statehood; namely, statehood creation
should not be “in violation of an applicable right to self-
determination”,’" and should not be attended by serious
illegality such as being a direct result of a racists policy.*
However, some writers consider these two requirements to be
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more relevant to the legitimacy and legality of the creation of
new States rather than being prerequisites of their existence.”’

Sovereignty and Self-determination:

The emphasis on the principle of effective control over
the state’s territory as an element of sovereignty has been very
much affected by the development of the principle of self-
determination.** As the effectiveness of control is very much
related to stability, civil unrest came to pose serious concerns to
the international community. Although it was born after the end
of WWI the concept of self-determination was not recognised as
a principle until after the WWII when it was included in the UN
Charter and later in other human rights documents.®> This
concept later came to play a major role during the de-
colonisation period by both State practice and UN. /

Two major outcomes have resulted from the recent
development of the principle of self-determination. The first is
that the emphasis on States as a sole subject of international law
has been shifted in favour of the inclusion of ‘liberation
movements representing peoples oppressed by a colonial power,
foreign occupier, or racist regime’ as ‘a new class of subjects’ of
international law.®® The second is that it poses questions as to
the real holder or owner of sovereignty in international law.
This latter question will be the most important question to be
answered in this article.

As Cassese concludes that Liberation movements are
entitled to be a subject of international law, he differentiates
between two types of self-determination: internal self-
determination and international self-determination. According
to him, fighting for the sake of the former is not recognised to
enable liberation movements to become a subject of
international law.®” The latter is recognised, provided that the
liberation movement falls into one of three categories: Fighting
for freedom from colonialism or foreign occupation or racism.*®
However, reality has shown that a liberation movement fighting
for internal self-determination may be recognised as a subject of
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international law if it has been recognised by a huge number of
States or its struggle has spilled out of the national border of the
concerned State. ‘

Regarding the effect the Principle of Self-determination
had on the principle of effective control, few examples can be
cited here. The UN Special Mission to Guinea Bissau reported
in 1972 that the inhabitants of the area effectively controlled by
PAIGC supported PAIGC. This was a sufficient reason for
ninety-three votes in favour of recognising the independence of
Guinea Bissau from its former Portuguese colonial power
despite the opposition of some western countries.®

The unilateral declaration of independence of Rhodesia
in 1965 and Transkei in 1976 were declared invalid by the UN
who called upon States to collectively not recognise them.”®
Although all the elements of Statehood were present in the case |
of Rhodesia and Transkei, their declaration of independence
were conducted by an apartheid political regime leading South
Africa to a long standing civil war as the majority of the people
rejected the new regimes. That is to say, the de facto control by
such regimes over Rhodesia and Transkei was invalid based on
being contrary to the principle of self-determination. This fact

caused Shaw to comment that,
“The best approach is to accept the development of self-
determination as an additional criterion of statehood, denial of
which would obviate statehood. This can only be acknowledged in
relation fo self-determination situations and would not operate in
cases, for example, of secessions from existing states.”""

Although self-determination is one of the most fundamental
and important norms of international law in general and
international human rights law in particular, this norm found
little success in attracting sufficient efforts to clarify its various
aspects.”> In fact, the reader of international law will realise that
many efforts have been exerted to add to its vagueness rather
than to aid its clarity. At least two reasons can be cited here to
prove this latter statement. The first is that discussions on self-
determination always have to give due account to state practice”
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and reports of some commissions both of which have been
riddled with political rather than legal conceptualisation. The
second is that despite Woodrow Wilson’s dream to see a new
era of international peace where self-determination plays a
central role,”* ‘self-determination in 1919 had little to do with
the demands of the people concerned, unless those demands
were consistent with the geopolitical and strategic interests of
the Great Powers.”” Although this statement was meant to
address the particular era during and after 1919, its credibility
has never lost its significance throughout the development of the
principle of self-determination during the last 82 years.”® Let us
see some examples of literature that have addressed this
concept. ‘

The International Committee of Jurist entrusted by the
Council of the League of Nations to give an advisory opinion
upon the legal aspects of the Aaland Island question (1920)
came up with the following interesting opinion. It stated that the

recognition of the self-determination

“.. principle in a certain number of international treaties cannot
be considered as sufficient to put it upon the same footing as a
" positive rule of the Law of Nations. ... Positive International Law
does not recognise the right of national groups, as such, to
separate themselves from the State of which they form part by the
simple expression of a wish, any more than it recognises the right
of other States to claim such a separation. Generally speaking, the
grant or refusal of the right to a portion of its population of
determining its own political fate by plebiscite or by some other
method, is, exclusively, an attribute of the sovereignty of every

State which is definitively constituted.”"

The reader of this report must bear in mind the following
remarks. First, the report referred to the term ‘national groups’
instead of the term ‘people’ which at its best meant that the
Committee was not accurate in describing the Aaland Islands
people in order to justify departure from a clearly defined
component of the self-determination norm.”® This reluctance to
acknowledge the right to self-determination caused the
victorious powers after WWI to redesign the map of the rest of
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the world in a manner that pleased their strategic interests
without taking into account the wishes of the peoples
concerned.” Amongst the unfortunate cases in this scenario
was the case of Palestine where the indigenous people were not
only disregarded but were also subject to systematic annihilation
as if they never existed.*

The alleged conceptual confusion of the components of the
right to self-determination has sometimes resulted in producing
a contradictory practice. A case in point is the Aaland Islands
case mentioned above. Hannum observed that ‘[d]espite its
recognition that the vast majority of the Aaland population
would choose union with Sweden if a referendum were held, the
Commission reached a similar conclusion as to the scope of self-
determination—"a principle of justice and of liberty, expressed
by a vague and general formula which has given rise to the most
varied interpretations and differences of opinions”.*! The
report went on to say,

Is it possible to admit as an absolute rule that a minority of the
population of a State, which is definitely constituted and perfectly
capable of fulfilling its duties as such, has the right of separating
itself from her in order to be incorporated in another State or to
declare its independence? The answer can only be in the negative.

To concede to minorities, either of language or religion, or to any

fraction of a population the right of withdrawing from the

community to which they belong, because it is their wish or their
good pleasure, would be to destroy order and stability within

States and to inaugurate anarchy in international life; it would be

to uphold a theory incompatible with the very idea of the State as a
territorial and political unity. ™

In the case of Palestine the majority of the people were
Palestinian Arabs before the minority Jewish residents and
immigrants changed the demographic map of Palestine.*’ If one
applies the Aaland Islands report above on the case of Palestine
(Jerusalem in particular) the result would be that the Jewish
minority who were living in Palestine should not have been
allowed to establish a separate State because taking ‘their wish,
or their good pleasure’, as the commission put it, ‘would be to
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destroy order and stability within States and to inaugurate
anarchy in international life’. The disregard of this basic norm of
international law by the international community has been the
only reason for the .existence of the most complicated and
international peace threatening case in the world, the Palestinian
question.

As time went by the principle of self-determination has
been consolidated to first become a recognised international
right very much relevant to de-colonisation and then later to
become an erga omnes®* and possibly jus cogens®® international
right outside the realm of de-colonisation.*® The development
of this principle culminated in the Western Sahara Case (1975)
when the concept that the people are the true holders of
sovereignty was categorically confirmed.®” Upon the end of the -
Spanish colonisation of Western Sahara, a dispute erupted
between Morocco, Spain and Mauritania. The UN demanded
that a referendum must be conducted in order to effect the
principle of self-determination, which was eventually accepted
by Spain in 1975.%  In the meantime, both Morocco and
Mauritania claimed historic rights over Western Sahara.’® The
case was then referred to the ICJ to decide to whom the true title
of sovereignty over Western Sahara belonged. The Court
referred to the de-colonisation policy and stated that,

“(b) The integration should be the result of the free expressed

wishes of the territory’s people acting with the full knowledge of
the change in their status, their wishes having been expressed

2 90

through informed and democratic processes, ... ”.

When discussing the right to self-determination some
writers, whether intentionally or unconsciously, have tried to
confuse the subject by referring to what they term as inherent
ambiguity in this right. Definition of people has been amongst
this particular phenomenon’  This is not an accurate
introduction to the right to self determination. Although some
writers, for their own political and ideological ends, justify the
exclusion of indigenous people from being the prime subject of
this right, those writers lack sufficient evidence to prove their
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views.”> In fact the reader of international law literature
concerning the right to self-determination will come to the
conclusion that indigenous people are, in fact, on top of the list
of categories included in the definition of the term ‘people’.”

Some International lawyers claim that the exercise of the
right to self-determination must not violate the frontiers and
territorial integrity of the existing States.”® The Arbitration
Commission of the European Conference on Yugoslavia stated
that, ‘the State is commonly defined as a community which
consists of a territory and a population subject to an organised
political authority’. It further commented that ‘such a state is
characterised by sovereignty’.”> The most striking comment of
the above Commission was, however, that ‘the form of internal
political organisation and constitutional provisions constituted
‘mere facts’, although it was necessary to take them into account |
in order to determine the government’s sway over the population
and the territory.””® Having referred to the forgoing statements
Shaw did not hesitate to argue that ‘such provisions are neither
exhaustive nor immutable,” and that other factors such as self-
determination and recognition may be relevant.”” The Draft
Declaration on the Rights of Indigenous Peoples, therefore, has
rejected the restriction of the inviolability of frontiers and
territorial integrity of the existing States and demanded an
unrestricted right to self-determination.”®

The discussion so far leads to the conclusion that despite the
definitional problem of the concept of sovereignty, one major
element is very clear and beyond dispute. That is the title to
sovereignty is vested in the people and not in the public
authority who practice the sovereign powers.”” From this
conclusion one can deduce the following remarks. First, the
public authority who assume sovereign powers is, or is supposed
to be, a mere representative of the people and its exercise of
powers should be delimited by the people themselves.
Constitutional law of numerous countries contains sufficient
evidence to prove this phenomenon. Second, wultra vires
exercise of sovereign powers can lead to international
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responsibility of the very persons who committed the wrongful
act. This can be clearly seen in the Nuremberg trials and war
crimes tribunals. State responsibility in this case is diminished
and individual responsibility becomes the - unavoidable
“outcome.'® The third is that a usurpation of sovereign powers
by an internal public authority or outside power does not affect
the original title of sovereignty'®' as it is vested in the
indigenous people and their ancestors. The most notable
evidence of this conclusion can be found in theories such as
residual sovereignty,'” and the rule that agreements between
international entities do not bind third parties without their
consent.'” ‘The very fact that the colonial powers' exercise of
jurisdictional control over mandated and trusteeship territories
did not deprive indigenous people from retaining and regaining ’
their title to territorial sovereignty is, yet, more evidence to’
prove the forgoing remark.

Sovereignty over Jerusalem

Turing now to the question of Jerusalem, it is not very
difficult after the above discussion to see who is entitled to have
sovereignty in Jerusalem. Taking into account that the true
holders of sovereign rights are the people, the indigenous people
of Jerusalem (who are part and parcel of the indigenous people
of Palestine) are then the true owners of sovereignty in
Jerusalem.'™ As Jerusalem was first occupied by Great Britain
and then by Israel, and taking into account the right to self-
determination and the concept of residual sovereignty,'® the
people of Jerusalem are the true holders of the sovereign rights
over its territories.'®® But how can we identify the indigenous
people of Jerusalem? This question, which is usually posed to
create confusion, does not have a chance in the case of
Jerusalem. It is very clear that the consecutive Israeli
governments and their predecessor the Zionist movements have
systematically and repeatedly tried to distort the demographic
image of Palestine in general and Jerusalem in particular.
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Describing the Jewish immigration into Palestine during the

mandate, John Quigley wrote,
“Britain allowed substantial migration of Jews from Europe to
Palestine, augmenting the Jewish sector of Palestine’s population,
which stood at under ten percent as of World War I, to one third
by World War I1. """

During the spring and summer of 1948, the three Jewish
military forces took 80% of Palestine, expelling most of the
Arabs from this area. By late 1948, three quarters of a million
Arabs had left Palestine, and the Arab population of Jerusalem
which at the start of the year stood at 65,000, was less than
4,000. 1% _

These migration records and their further details were stated
in almost all the literature addressing the Palestinian question
including the UN special reports and resolutions. Kletter,
therefore, has emphasised that “Israel should not be allowed to
benefit from the demographic changes it made while
occupant.”'” Regardless of the present ratio of the immigrant
Jews to the Palestinians, the identification of the indigenous
people who used to reside in Palestine before the WWI is not
difficult'"® taking into account the following. First, thanks to
modern documentation mechanisms, there are sufficient records
that are able to draw a clear picture of the demographic changes
in Jerusalem throughout the last century.  Most of the
Palestinians, whether they are living in Jerusalem have been
deported and, therefore, living abroad, still have title deeds and
other documents that are able to prove their ownership of land,
homes and other properties, which have been usurped by the
consecutive Israeli governments and their predecessor the
Zionist movements, as well as their residency in Jerusalem.
Verification of such deeds and documents, though it may take
time, is not difficult.'"!

Any other claim of sovereignty over Jerusalem is void.
That is to say, all the Israeli claims which are based on grounds
such as, vacuum of sovereignty, historic rights, religious claims,
prescription, occupation in self defence, and so on and so forth,
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are all void and unacceptable in international law. In his clearly
biased note, in which he tried hard to find a legal basis for Israel
to claim sovereignty over Jerusalem, Kletter could not avoid to
. conclude that, “Israeli claims are also weak. Its claim of historic
- rights is invalid. Jewish law does not demand sovereignty, but
only settlement ”''> Even when Kletter tried to find such a basis
by twisting rules and principles of International law, he could
not find any thing but ‘a weak argument for awarding title to
Israel’. That is the argument of ‘defensive conquest’.'”> No
other international lawyer can or will accept defensive conquest
to be a basis for claiming territorial sovereignty. Yet other
writers, such as O’Connell, also tried to twist International Law
to provide another basis for Israel. While asserting his objective .
criteria regarding sovereignty, O’Connell managed to crumble
his own theory by considering Israel to have fulfilled the
conditions of personality by ‘self assertion in a vacuum of
sovereignty’.''* The fatal mistake in O’Connell’s statement is
that he relied on Alexander’s article'”’ without an objective
examination of the case of Palestine. Yet O’Connell himself
provides evidence against his shallow un-investigated statement
above. He says,

“This is not to say, however, that international law allows
for the indiscriminate spawning of new legal entities at the
whim of existing States. Such a conclusion would be absurd.
For the creation of personality in communities international law
lays down conditions of territory, population and constitutional
competence”.''¢

None of the conditions of territory, population and
constitutional competence can be satisfied in favour of Israel.
Jerusalem according to International Law is an occupied
territory under the occupation of Israel as has been numerously
emphasised by the UN resolutions where Israel has been
referred to as the occupying power.'"” The vast majority of the
present Israeli populations are immigrants who replaced the
original people of Palestine who have been forcibly and
unlawfully displaced or expelled from their land."’®* Tsrael has .
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no constitutional competence because it is a Dbelligerent
occupying powerm and therefore, all its measures in Jerusalem
have no legal basis and lack validity. Furthermore, with the
emergence and development of the right to self-determination,
neither the concept of indeterminate sovereignty'*® nor the
concept of vacuum of sovereignty can hold ground. This has
been clearly settled in the Western Sahara Case stated above. In
his argument against the concept of vacuum of sovereignty in
Palestine, Quigley, observed that,

“There was not void of sovereignty in Palestine because,
during the mandated period, the community of citizens of
Palestine held sovereignty subject to Great Britain’s
administration.”"?! :

From an international law point of view, there is no doubt
that Israel is a belligerent occupant of Jerusalem as it occupied
the western sector of the city in 1948 and its eastern sector in
1967.'** This is based on the UN resolutions,'>> non-recognition
by the overwhelming majority of States of Israel’s sovereignty
over Jerusalem, the various plans of the UN regarding the city
and ‘the fact that throughout the Palestinian problem since the
Balfour declaration and the UN attempts to internationalise the
city up to the present time Jerusalem has been considered at
least as a corpus seperatum.'** And as Israel is a belligerent
occupant it is required by International law to refrain from
altering the city of Jerusalem as much as possible pending the
solution of the dispute.'” Therefore, by annexing the city and
considering it as the capital of Israel, Israel’s action is totally
invalid in international law. '*®

The UN has repeatedly persisted on the inalienable right of
the displaced Palestinians to return to their homeland Palestine
in general and Jerusalem in particular.  Numerous UN
resolutions have addressed this right, '’ which can also be
supported by the development of international human rights
relating to the indigenous people especially Draft Declaration
On The Rights Of Indigenous Peoples which emphasises the
following: (I) The (inherent) right of self-determination by
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virtue of which they have the right to "freely determine their
political status and freely pursue their economic, social and
cultural development"; (2) Indigenous peoples have the right to
full enjoyment of all human rights and fundamental freedoms
recognised in international law”; (3) The right to be free from
adverse discrimination; (4) Full “guarantees against genocide",
ethnocide and cultural genocide; (5) “Indigenous peoples shall
not be forcibly removed from their lands or territories. No
relocation shall take place without the free and informed consent
of the indigenous peoples concerned and after agreement on just
and fair compensation and, where possible, with the option of
return”; (6) The right of indigenous peoples "to promote,
develop and maintain their institutional structures and their
distinctive juridical customs, traditions and practices, in
accordance with internationally recognised human rights
standards."'*®

Concluding Remarks:

Despite the definition problem of sovereignty, it is clear
that the sovereign rights belong to the indigenous people of the
territory concerned. This has been clearly settled in modern
international law. This has also been specially emphasis in the
ICJ judicial cases, the principle of self-determination, and the
principles relating to the protection of indigenous peoples’
rights. Applying these principles to the case of Jerusalem, it can
be concluded, beyond doubt, that the indigenous people of
Palestine are the only rightful owners of sovereign rights in
Jerusalem. Any other claim is contrary to the rules and principle
of international law.

1 Oppenheim, L.F.L., Oppenheim’s International Law, Eds.,
Jennings, Robert and Watts, Arthur, Longman, London, ot ed., 1992,
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