Rize [lahiyat Dergisi 23 (Nisan 2023), 1-18 r )d Arastirma Makalesi

A Comparison of Majalla's Kitab al-Buyu'
and the French Civil Code

ilknur YASAR BILICIOGLU| © 0000-0002-7389-9630
PhD | Author | yasarilknur@hotmail.com
Presidency of Religious Affairs | ror:: 007x4cq57

Expert Preacher | Istanbul, Tiirkiye

Abstract
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Majalla, the intellectual movement defending the quotation of the French Civil Code was not successful. However, we can say that the French Civil Code's theory of sale
found a suitable door to influence Majalla, even the Islamic Law of Obligations, through amendments, since the Ottoman jurists of the period largely adopted the
Western conception of French civil law, especially the principle of freedom of contract and liability.
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Bu makale dncelikle Mecelle’nin Kitabii'l-Buyu‘unda “maslahat-1 asra evfak nasa erfak” hiikiim tesis edebilmek icin, Mecelle Cemiyeti'nin fetvaya esas goriisten
ayrilmay1 gerekli gordiigii meseleleri tetkik edecek, ardindan Fransiz Medeni Kanunu esas alinarak, satim akdi teorisine deginilecektir. Odagimizda mal kavramy, sartlar,
muhayyerlikler, haklarin satisi, toptan satislar ve {iretim siparisleri (istisna‘) bulunmaktadir. Ardindan kanun yapici komisyonlarin Mecelle tadilatini belgeleyen
tutanaklar, kargilastirmali bir perspektifle incelenecektir. Bylece tadile ugrayan maddelerin Fransiz Medeni Kanunu’yla ne kadar rtiistiigiine dair sonuca varmaya
calisacagiz. Mecelle'nin yiiriirliigii esnasinda Fransiz Medeni Kanunu’nun iktibasini savunan fikri hareket basarili olamasa da dsnemin hukukgulari Batili medeni kanun
tasavvurunu, 6zellikle de mukavele serbestligi ve mesuliyet ilkesini biiyiik dl¢tide benimsedikleri icin, Code Civil'in satim teorisi, tadilatlar araciligiyla Mecelle’yi hatta
Islam Bor¢lar hukukunu etkilemeye elverisli bir zemin bulmustur, diyebiliriz.
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A Comparison of Majalla's Kitab al-Buyu‘ and the French Civil Code 3

Introduction

Majalla was designed to be the main law of the Ottoman court system, like the French Civil Code, but limited to fiscal matters.
Fiscal issues that are not regulated in the Commercial Code are the subject of Majalla. As a matter of fact, the Commercial Code
is the first foreign text to be included in domestic law with a partial adaptation. For example, commercial issues such as
commercial paper and brokerage were solved according to Commercial Code, while issues such as surety and power of attorney
were solved according to Majalla." In the French legal model, commercial law including exceptions to the French Civil Code is
applied first for commercial transactions. Matters for which there is no special provision in the commercial law are subject to
the French Civil Code, which is designed as the main law. Standard fiscal transactions are settled in civil courts with the
provisions of the Civil Code.” The legal structure of the reform period was designed according to this model.’

The intellectual movement advocating the citation of the French Civil Code instead of the Majalla to complete the Commercial
Code, which was quoted from the French law,* caused debates that flared up from time to time during the implementation of
the Majalla. Mandelstam, the Russian Embassy Translator of the period, is one of the influential figures among those who
imposed this idea. He described Mgjalla as a text that could not meet the needs of the century, was too traditional to provide
guarantees for commercial transactions, and was far from economic tendencies.” Kucuk Hamdyi, on the other hand, argued that
Majalla should be amended by using the fatwds of four figh madhhabs if needed and that French Civil Code was not needed.
Otherwise, a legal ground suitable for colonization would have been formed.® However, some of the legal scholars of the period
shared Mandelstam's opinions. Abdurrahman Adil Bey openly expresses his opinion that Majalla failed just because it insisted
on the Hanafi school. According to Yanko Vitinos, a legal scholar of Greek descent, Majalla prevented Ottoman Sultanate from a
hundred years of development.” Throughout the modern period, Majalla continued to be criticized for not straying beyond the
Hanafi school, keeping the provisions of property and interest in a very narrow framework, and not approving the sale of rights
and receivables.’ Onar, stated that Majalla cannot be accepted as a law due to its nature, it is a "scientific work," but it was used
instead of civil law for a period.” According to Velidedeoglu, Majalla was advanced compared to its time, but it was an
undeveloped law since it could not get out of the boundaries of the Hanafi school. Instead of regulating Majalla, the French Civil
Code should have been preferred.”

Some of the literature on Majalla deals with the amendments and evaluates them within their reasons and historical context."
Kiling and Karakaya express that the Western States are extremely uncomfortable with the implementation of the Majalla in
addition to the Commercial Code in the mixed commercial courts and that they press for a direct application to the French Civil

! Ibrahim Thsan, “Ticaret Kanunnamemiz”, Istishara 19 (21 Kanunisani 1324), 865; Ahmad Ziya, Usiil-i Muhakeme-i Hukitkiye Kaniinu Sharhi (Dar al-Khilafat al-

‘Aliyya: Karabet Matba‘asi, 1322), 7-8; M. Macit Kenanoglu, Ticaret Kanunndmesi Ve Mecelle Isijinda Osmanli Ticaret Hukuku (Ankara: Lotus, 2005), 132-139; Avi

Rubin, “Modernity as a Code: The Ottoman Empire and the Global Movement of Codification”, Journal of the Economic and Social History of the Orient 59/5 (2016),

843.

Mishon Vantura, Mukdyasa-i Qawanin-i Madaniyya (Dersaadet: Kana‘at Matba‘asi, 1330), 8.

Avi Rubin, “Legal borrowing and its impact on Ottoman legal culture in the late nineteenth century”, Continuity and Change 22/2 (2007), 279.

Rubin, “Legal Borrowing and its impact on Ottoman Legal Culture in the late nineteenth century”, 283.

5 Mahmad Arif, “Hukiimat-i Ajnabiya ila Munasabatta Mahakim-i Osmaniye”, ‘llm-i Hukitk ve Mukdyasa-i Qawanin Mecmii‘asi 1/2 (istanbul: Hilal Matba‘asi, 1325),

180-185.

For Kucuk Hamdi and his arguments: Abdullah Kahraman, “Elmali M. Hamdi Yazir'in Mecelle Miidafaas1”, Elmalili M. Hamdi Yazir Symposium: Akdeniz University

Faculty of Theology (November 2-4, 2012), ed. Ahmet Ogke, Rifat Atay (Ankara: TDV, 2015), 231-264.

7 See “Mecelle Hakkinda”, Sabil al-Rashad 23/577 (20 Tesrinisani 1329/20 Rebiiilahir 1342), 77-78; Abdurrahman Adil. “Mecelle mi? Kod Napolyon mu?”, Hadisdt-
1 Hukitkiyya 2/13 (istanbul: Tkdam Matba‘ast, Kanunievvel 1339/1923), 184.

®  For some criticisms of Majalla, see. M. Akif Aydin, “Mecelle-i Ahkam-1 Adliyye”, TDV islam Ansiklopedisi 28 (Ankara: TDV Yay., 2003), 234; Mehmet Gayretli,
“Tanzimat Sonrasindan Cumhuriyete Kadar Olan Dénemde Kanunlastirma Galismalar1” (istanbul: Marmara University, Phd. Thesis, 2008), 220; S. Orsten
Esirgen, “Osmanli Devleti'nde Medeni Kanun Tartismalari: Mecelle mi, Fransiz Medeni Kanunu mu?”, 0TAM 29 (2011), 41.

°  Siddik Sami Onar, “Osmanli imparatorlugunda islam Hukukunun Bir Kismunin Codification'u”, istanbul Universitesi Hukuk Fakiiltesi Mecmuast 20/1-4 (1954), 64.

1°  Hifa Veldet Velidedeoglu, “Kanunlastirma Hareketleri ve Tanzimat”, Tanzimat-I (istanbul: Maarif, 1940), 187-196.

Sami Erdem, “Mecelle Tadil Tartismalari Baglaminda II. Mesrutiyet'ten Cumhuriyet’e Din, Hukuk ve Modernlesme”, 100. Yilinda II. Megrutiyet: Gelenek ve Degisim

Ekseninde Tiirk Modernlesmesi Uluslararas: Sempozyumu Bildiriler (20-24 Ekim 2008) (Marmara University, 2009), 249-261; Ahmet Akgiindiiz, “1920-1924 yillar1

Arasinda Yapilan Mecelle Tadilleri ve Mezheplerarasi Mukayese Uygulamast”, Uluslararast Mecelle Sempozyumu: International Majalla Symposium Book, ed.

Fethullah Soyubelli (Bursa: Bursa Kiiltiir A.S., 2021), 25-84; Talha Yildiz, “Kanunlastirma Hareketlerini Tetikleyen Sebepler Acisindan Mecelle ile Code Civil'in

Mukayesesi”, Uluslararast Mecelle Sempozyumu: International Majalla Symposium Book, ed. Fethullah Soyubelli (Bursa: Bursa Kiiltiir A.S., 2021), 455-464.
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Code. Kiling ve Karakaya associate the amending works of Majalla with these pressures. Provisions of Majalla such as savings and
damage liability before delivery and not counting benefits as property, are the focused problems of these pressures.” Coban
handled the Majalla articles discussed by the amendment commissions in terms of Islamic law.” Yildirimer evaluated the
definition of Majalla as an unsuccessful and incomplete civil code by referring to its ideological background. However, it does
not examine the provisions of the Majalla."* There is almost no one who compares Majalla and the French Civil Code in studies
addressing the criticisms of Majalla. In this sense, Esirgen is one of the first studies that criticizes Majalla and Civil Law in terms
of power of attorney contract. However, the legal context of the French Civil Code has not been adequately examined, and no
reference has been made to the Majalla annotations in the analysis of the Majalla provisions."” Kiiciiksu touches upon Jalal Nuri,
Mustafa Asim and Sayyid Nasib's criticisms of the Majalla, and states that the views emphasizing the need to amend the Majalla,
especially due to the voidable of conditional sales contract, may have been influenced by the French Civil Code. However, he did
not work directly on the French Civil Code and the Majalla text." In this study, the contract of sale provisions of Majalla and the
French Civil Code will be compared in terms of their legal contexts in a limited framework.

Majalla Commission committed to gather the provisions of theory of Obligations Hanafi, which meet the needs of the age with
preferences that are “more appropriate to society and the age” at the very beginning of the process."” Fiscal issues were resolved
in Shari’a courts throughout the classical period with the fatwas of the Hanafi figh, and after the Edict, became divided step by
step.” Majalla was used mostly in the fiscal field, which is separated from the SharTa system. The provisions and principles
contained in it were arranged in accordance with the Hanafi figh. However, the implementation of the Majalla together with
other legislation in new judicial units made it difficult to apply the classical doctrine, and the fiscal field entered a dynamic
process under the pressure of these new conditions. Fatwa preferences were based on the views obtained from within the school
first and then from other schools by referring to the needs of people.'® According to the Ottoman jurists, as stated in the Majalla
mandate,” the new needs and neceesities of the period had to be taken into account while amending the Majalla.*' In this article,
we will first analyze the fatwa preferences in the Kitab al-Buyi‘ of Majalla that provide solutions to the needs and problems of the
age by benefitting from the mandate and Majalla commentaries. Then, Civil Code's approach to the sales contract will be
discussed, and finally, we will analyse a connection between Majalla and French Civil Code over the amended articles.

Sales Contract in Kitab al-Buyi*

Majalla brought together the legal provisions on fiscal transactions with 16 books and 1851 articles. The general principles were
arranged in the introduction. The book regulating the sales contract consisted of 7 chapters and 403 articles. The terms related
to the sales contract are described in 66 articles of the introduction. Then, the establishment of the contract, the goods as a
subject of the sales contract, the sale price, disposal on the goods and the price, the delivery and receipt of the goods, the rights
of option and the types of sales are mentioned.”

The property was defined in Mgjalla as something that a person owns (art. 125), that human nature tends to, that can be
accumulated (art. 126). Things such as a free person, carrion, a grain of wheat remain outside the description of property. Since
the benefits cannot be accumulated and stored, they are not accepted as goods. This is because accumulation is related to
material existence, and things that do not originally exist cannot be accumulated. Benefits are interests emerging from the use

Ahmet Kiling-Harun Karakaya, “Batili Devletlerin Karma Ticaret Mahkemelerinde Mecelle’nin Uygulanmasina Yénelik Elestirilerinin Degerlendirilmesi”,
Kirikkale Hukuk Mecmuast 2 (2002), 59-89.

Aysegiil Coban, “Mecelle’nin Tadil Edilen Maddelerinin islam Hukuku Agisindan Degerlendirilmesi” (Konya: Selcuk University, Master Thesis, 2008), 71-72.
1 sahban Yildirimer, Mecelle'ye Yéneltilen Tenkitler ve Bu Tenkitlerin Degerlendirilmesi”, Cumhuriyet Universitesi llahiyat Fakiiltesi Dergisi 16/2 (2012), 417-445.
Seda Orsten Esirgen, “Mecelle ve Fransiz Medeni Kanunu Cergevesinde Vekalet Sézlesmesi”, Ankara Barosu Dergisi 1 (2013) 167-184.

See Selman Kiigiiksu, Mehmed Said Bey'in Ahkamul-Bey* Bil-Vefd Isimli Risalesi Cercevesinde Son Dénem Osmanhisinda Hukuki Tartismalar (istanbul: istanbul
University, Master Thesis, Sosyal Blimler Enstitiisii, 2020), 66-67.

17 See “Mecelle Hakkinda”, 78.

18 Ziya, Ustl-i Muhakeme-i Hukukiye Kantinu Sharhi, 8.

For the dynamics of this process leading to modern nassism, see Miirteza Bedir, “Kur'an ve Siinnet Sdylemi, Fikih Usulii ve i¢tihat: Modern Nassgiligin
Dogusuna fliskin bir izah Denemesi”, Modernlesme Protestanlasma ve Selefilesme: Modern Islam Diisiincesinde Nassin Aragsallastirilmast, ed. Miirteza Bedir, Necmettin
Kizilkaya, Merve Ozaykal (Istanbul: ISAR, 2019), 19-60.

2 For a copy of the mandate, see ‘Ali Khaydar, Sharh al-Qawaid al-Kulliya Min Durar al-Hukkam Sharh Majallat al-Ahkam (Istanbul: Alem Matba‘as, 1313), 1-8.

The amendment process has been initiated with ‘Thdar-1 Qawanin’ due to the accessibility of the minutes. See “Ihdar-1 Qawanin Komisyonlar1”, Ceride-i ‘Adliye
149 (Agustos 1332), 65-68. Gedikli refers to an earlier period based on documents aimed at its re-establishment after the abolition of the Majalla Commission.
See Fethi Gedikli, “Ikinci Mesrutiyetten Sonra Mecelle Cemiyetinin Tekrar Kurulma Siireci”, Uluslararast Mecelle Sempozyumu: International Majalla Symposium
Book, ed. Fethullah Soyubelli (Bursa: Bursa Kiiltiir A.S., 2021), 419-426.

22 <AliKhaydar, Kitab al-Buya Min Durar al-Hukkam Sharh Majallat al-Ahkam (Dersaadet: Mahmiid Bey Matba‘asi, 1310), 1-29.

https://dergipark.org.tr/tr/pub/rid



A Comparison of Majalla's Kitab al-Buyu‘ and the French Civil Code 5

of property that has material existence (art. 159). They are attributes, not originals.” Majalla follows the sales contract theory
of the Hanafi school: Sales is exchanging a property with a property (art. 105). Subject of the contract is the property designated
in the contract, it is the original purpose of the contract (art. 151). The price is given in exchange of the goods bought (art. 152).*
The contract is completed with proposal and acceptance (art. 167), and this may be done verbally or through correspondence;
however, the document is only a means of proof (art. 173).”® After the contract, the ownership of the goods passes to the buyer,
the ownership of the price to the seller (art. 369). Invalid contract does not take effect. Even if the customer takes the goods,
they just hold the goods temporarily (art. 370). In voidable (fdsid) contracts, the customer takes the possession of the goods only
with the permission of seller (art. 371).*

Majalla largely built the conditions that the property should have on the preferred fatwds of the Hanafi school. The property
must be available (art. 197), allowable (art. 199) and possible to deliver (art. 198). The provisions related to property that do not
meet these conditions have been regulated separately: Sale of the property which is impossible to deliver is invalid (art. 209).
Something that is not property cannot be sold or exchanged (art. 210).” If the qualifications of the property are not known
enough, the contract is voidable (art. 213). Sale of the property that does not exist during the contract is invalid (art. 205). Next
this rule, as a matter of custom and necessity, the authorization fatwa was regulated: the existing parts and the unseen parts of
the vegetable-fruit that appears in parts, such as roses and artichokes, were approved on the basis of the opinion of Imam
Muhammad (art. 207). The Majalla Commission strives to open the way to authorization as much as possible in the works that
people cannot give up, to consider customs and traditions.?®

Kitab al-Buyii‘ in Terms of Meeting Modern Needs

Conditional Sales and Rights of Option

Conditional sales are an effective example of how the economic, commercial, and legal developments of the time suppress the
classical practice and follow the Majalla Commission's method of ensuring the compliance between jurisprudence and time. Most
of the conditions put forward in the trades of the period are invalid according to the Hanafi school. Therefore, the Majalla
Commission emphasizes in the mandate that the most important issue of Kitab al-Buyi‘ is the conditions. In the mandate, first of
all, different views on the issue of conditions have been considered. Conditions related to the duration may be put forward in the
Maliki school, and to the benefit in favor of the seller in Hanbali school. However, they are not preferred only because they are
operated in favor of the seller. Ibn Abi Layla and Ibn Shubruma had opposite opinions. Ibn Abi Layla defends the invalidity of both
contract and condition, while Ibn Shubruma defends the authorization of contract and condition. Both of them have been criticized
because the Majalla Commission believes that the problem cannot be solved with an absolute authorization or invalidity.” Then the
Hanafi condition theory is evaluated. The conditions are examined in three categories as "permissible (jaiz)*, "voidable (fasid)* and
"abolition (laghw)". If a condition that is not beneficial for the parties is put forward in the contract, it is invalid. Conditions that
are not necessary for the sales contract or that do not support it but contain benefits for one of the parties are voidable and make
the contract voidable. Sales contract aims the exchange of property and price. Neither the customer should have to endure an extra
effort and hassle for the goods they buy nor the seller for the price. Such conditions are often voidable because they cause conflict.”
Since the conditions that have become known in society and have become established by custom will not create conflict, they
should be excluded from the provision of voidability. In the Hanafi madhhab, conditions involving unilateral benefits are associated
with riba, which means "unpaid surplus," as well as causing disagreements between the parties. However, no concerns regarding
ribd were mentioned in the Majalla mandate, and it was preferred that they be excluded from the voidable category, since there
would be no possibility of conflict if the benefit condition was settled in custom.*

# <AliKhaydar, Kitab al-Buyii Min Durar al-Hukkam, 355.

Gold and silver are always accepted as payment. Copper coins and banknotes can be used as payment as long as they are in circulation on the market (art.
130). See ‘Ali Khaydar, Kitab al-Buyii Min Durar al-Hukkam, 358, 372.

Jamaladdin, “Mukayese-i Kavanin-i Medeniyye: Majalla-i Ahkam-1 ‘Adliye-Fransa Kantin-i Medenisi”, llm-i Hukitk ve Mukdyasa-i Qawanin Mecmi‘ast 1/1 (31
Mart 1325), 23; ‘Ali Khaydar, Kitab al-Buyii Min Durar al-Hukkam, 407-410.

Jamaladdin, Mukayese-i Kavanin-i Medeniyye”, 24.

The sale of such things as the fruit of a tree that has not yet formed, the milk that is still in the breast of a sheep, grapes that will grow in a vineyard, the
internal fat of a live sheep, the seeds of an uncut watermelon are invalid. See ‘Ali Khaydar, Kitab al-Buyi Min Durar al-Hukkam, 494.

% <AliKhaydar, Sharh al-Qawaid al-Kulliya Min Durar al-Hukkam, 7.

» “AliKhaydar, Sharh al-Qawaid al-Kulliya Min Durar al-Hukkam, 5-6.

% <Ali Khaydar, Kitab al-Buyi Min Durar al-Hukkam, 361.

3 <AliKhaydar, Sharh al-Qawaid al-Kulliya Min Durar al-Hukkam, 6.
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6 Mecelle'nin Kitabii'l-Buyu'u ve Fransiz Medeni Kanunu Baglaminda Bir Mukayese

According to the Majalla Commission, classical practice causes difficulties in fiscal transactions of the time, especially in trade,
so the classical theory was stretched by approving the customary conditions. However, what the voidable conditions consist of
is not explained in a separate article in Majalla, it is almost kept silent. The Commission's approach is expressed as follows in the
mandate: commercial transactions would be exempt from Majalla anyway, mostly these transactions were carried out according
to the commercial practices known and applied among the merchants. Existing regulation on voidable conditions would not
pose a problem for these transactions. Conditional transactions, which have no place in the custom, unknown and exorbitant
benefit, would remain voidable in this arrangement. Due to the belief that the regulation would be sufficient, it was contented
with the explanation of the conditions that do not harm the sales contract in the Hanaft school. Although the results are
explained in Majalla, not explaning voidable conditions independently can be considered as a method aiming to expand the legal
practice regarding the conditions as the custom changes. Since commercial contracts are subject to exception clauses from
Majalla, and are often carried out on customary terms, the Commission's solution would not create problems. In any case,
excluding the unknown, unorthodox conditions from the invalidity would not be of any significant benefit in order to facilitate
fiscal transactions. It can be said that the Commission wanted to support the customary/to be customary conditions in
commercial and fiscal markets and became largely successful.*

Sayyid Nasib, professor of Civil Law at Dar al-Funiin, extremely criticized the Majalla Commission for its stance on conditional
sales. He tried to prove that the explanations regarding the conditions of the Majalla Commission in the mandate were superficial
and of uncertain origin. In his assessment, he referred to Sarakhsi's al-Mabsiit, Ibn Humam's Fath al-Qadir and Sayyid Murtada
Ukid al-Jawahir. In fact, he tried to prove that conditions and contracts were invalid according to Aba Hanifa, valid according to
Ibn Shubruma, according to Ibn Abi Leyla, contract is valid, and condition is invalid.” He continues his assessment: conditions
other than the freeing of slaves are voidable in the eyes of Shdfi‘is, both the contract and the condition are invalid. Malikis add a
few more exceptions to the condition of freeing slaves, and do not generally approve of the conditional sale. According to Imam
Ahmet, if there is only one condition in the contract, it is valid, if there is more than one, it will be voidable.* According to Ibn
Abi Layla, the contract is valid, the condition is void, and Abl Hanifa, both the condition and the contract are invalid. Ibn
Shubruma, on the other hand, is of the opinion of the validity of the condition and the contract. Sayyid Nasib states that,
contrary to what is stated in the mandate, AbGi Hanifa and Ibn Shubruma are of opposite views, but Ibn Abi Layla's view is
between the two.* Sayyid Nasib complains that customs and needs are not taken into account, especially in the issue of
conditional sales, although it is stated in the mandate that the Majalla will be arranged according to customary and modern
needs. Sayyid Nasib strongly criticizes the theoretical stance of the Hanafi school on conditions. In particular, he is against
associating conditions with unilateral benefits with riba. He does not consider it sufficient for the Majalla Commission to accept
the customary unilateral benefit conditions without associating them with riba, and thinks that the opinion of Ibn Shubruma
should be preferred. According to him, Majalla should open the widest possible area for conditional sales, and accept agreements
concluded with mutual consent as valid in principle.*® But in reality, the Majalla Commission stretched the classical theory,
which did not approve of the conditions, by adding the trader's custom of the time, and made room for the conditions provided
that they compromised with the custom. Majalla accepts custom as a valid reason for changing the fatwa in most cases. There
are articles supporting custom in the Majalla, and even references are made to the fact that the provision can change with the
change of time.”

Now we can consider the provisions of the conditions in a holistic manner. There are two rules about conditions in Majalla: if
the validity of a condition is established, the validity of anything dependent thereon must also be established (art. 82), the
conditions must be abided by as much as possible (art. 83). A condition that cannot be realized in the contract cannot be put
forward, conditions that do not provide any benefit to the parties are not respected. These conditions are invalid.”® A matter
that is bound by a valid and legitimate condition in a contract becomes final when that condition is fulfilled. The matter subject
to the condition does not accrue until the condition is fulfilled. What is not legitimate cannot be conditioned (art. 82).” As with

32 <Ali Khaydar, Sharh al-Qawaid al-Kulliya Min Durar al-Hukkam, 6.

* Sayyid Nastb, “Mecelle’nin Islahina Dogru”, Dariilfiinun Hukuk Fakiiltesi Mecmuast 1/4 (Eyliil 1332), 410-414.

*  Sayyid Nasib, "Mecelle’nin Islaluna Dogru”, 410; Abi Muhammad Muwaffaq al-Din ‘Abdullah b. ‘Ahmad b. Muhammad b. Qudama Jamma“ili Maqdisi Ibn
Qudama (620/1223), al-Mughni, thk. ‘Abdullah b. ‘Abdulmuhsin et-Turki, ‘Abd al-Fattah Muhammad al-Hulw (Riyadh: Dar al-‘Alam al-Kutub, 1999/1419),
6/321-326.

Sayyid Nasib, “Mecelle’nin Islahina Dogru”, 414.

% Sayyid Nasib, “Mecelle’nin Islahina Dogru”, 408, 419-423.

¥ See articles 39, 43, 44, 45, Majalla.

Jamaladdin, “Mukayese-i Kavanin-i Medeniyye”, 27-28.

¥ ‘Ali Khaydar, Sharh al-Qawaid al-Kulliya Min Durar al-Hukkam, 322-325.
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the condition of withholding the property until the price is paid, the conditions supporting the requirements of the contract
are binding (art. 186). Conditions such as pledge or requesting a surety to confirm the payment are valid (art. 187). The next
article clearly states that the conditions that have become customary and known in society are valid (art. 188). Conditions such
as stretching the tenter, nailing the lock to its place, and patching up a torn dress are given as examples. It is legitimate for the
customer to buy fruit, some of which is ripe, some of which is waiting to ripen, provided that it stays on the tree for a while.”
Conditions that are not beneficiary or harmful to the parties are invalid (art. 189). Conditions such as not to sell the property to
someone else, not to grant, not to ride, not to wear are invalid. What is not beneficiary to anyone, but is harmful, must not be
conditioned.” To summarize, articles 186-188 explain the permissible conditions, and article 189 explains the abolition
conditions. However, there is no article related to the conditions that invalidate the contract. Jamaladdin Efendi, one of the
Majalla teachers from Ottoman Law School, defines voidable conditions as " conditions that are contrary to the results of the contract
and do not have a place in custom have the potential to create conflict because they provide benefit to one of the parties and contain
uncertainty". Accordingly, the conditions for deception, which may lead the parties to conflict because they are not customary,
damage and impair the contract.” ‘Ali Khaydar Efendi, one of the commentators of the Majalla, explains voidable conditions as
the conditions of illegitimate benefits such as the customer returning the property as a gift, charity or loan, the owner living in
it until the owner dies, and the customer looking after the seller.” Majalla explains the conclusion of the voidable contract
regarding the property as follows: In voidable sales, ownership is established when the customer receives the goods. When the
customer takes the property with the permission of the seller, then they can own it (art. 371), and can have disposition on
property (art. 366).* In a valid contract, ownership is established at the time of approval and acceptance. In invalid sales,
ownership does not occur before or after the delivery.” According to the other article explaining the result of the voidable
contract, the parties have the right to terminate the sale. Termination may take place before or after the delivery of the
property. If the goods purchased under a voidable contract are sold to a third party, the possibility of termination disappears.
(art. 372).* In other words, sales in which there are unknown-foreign conditions to the custom of society are voidable, they are
open to termination at any time, in regard of Majalla. The Majalla Commission must have reached this conclusion with a
conscious attitude in terms of the benefit of society.*’

The other aspect of the condition matter is the sales made with the conditional option. The parties may come to an agreement
to terminate or fulfil the contract within the period they have appointed according to Majalla. Majalla did not set a maximum
limit for the duration (art. 300). According to Abi Hanifa, the period of right of option should not exceed three days. Imam
Muhammad and Abt Yasuf, on the other hand, argued that there is no time limit, the determination of the time is sufficient.
The Majalla Commission preferred to accept this opinion (art. 300).* Owner of the right of option terminates or finalizes the
contract within the period (art. 301).* The right of option is not transferred to the heirs; the contract becomes final when the
party who acquires the right of option dies (art. 306).” The right of option condition prevents the establishment of ownership
at the time of contract.. It was accepted as permissible because of the needs of people. The duration of the right of option should
be determined so that it does not turn into a means of deception. Otherwise, the sale will be invalid.”!

According to Majalla, the sales made on the condition that the sale does not take place if the price is not paid within a certain
period of time are valid (art. 313).°* The Majalla Commission preferred the view of Imam Muhammad, who did not set limits on
the duration, provided that the parties determine a duration for the right of option themselves.* If the customer does not pay
the price of the property within the period specified in the contract, the contract becomes invalid. It is in the will of the customer
to make the contract binding or void by paying the price or by avoiding payment. The cash option does not pass to the heirs by

4 <AliKhaydar, Kitab al-Buyd Min Durar al-Hukkam, 454.

4 <AliKhaydar, Kitab al-Buyd Min Durar al-Hukkam, 455-458.

Jamaladdin, "Mukayese-i Kavanin-i Medeniyye”, 28-29.

* <AliKhaydar, Kitab al-Buyd Min Durar al-Hukkam, 459.

“ ‘Al Khaydar, Kitab al-Buyi Min Durar al-Hukkam, 964.

* Jamaladdin, "Mukayese-i Kavanin-i Medeniyye”, 24-25; ‘Ali Khaydar, Kitab al-Buyi Min Durar al-Hukkam, 968-974.
# “Ali Khaydar, Kitab al-Buyi Min Durar al-Hukkam, 975

*7 <AliKhaydar, Sharh al-Qawaid al-Kulliya Min Durar al-Hukkam, 6.

8 <AliKhaydar, Kitab al-Buyd Min Durar al-Hukkam, 743-744; Sharh al-Qawaid al-Kulliya Min Durar al-Hukkam, 7.
4 <AliKhaydar, Kitab al-Buyd Min Durar al-Hukkam, 749-751.

%0 <AliKhaydar, Kitab al-Buyi Min Durar al-Hukkam, 764.

Jamaladdin, "Mukayese-i Kavanin-i Medeniyye”, 30.

52 “AliKhaydar, Kitab al-Buyi Min Durar al-Hukkam, 789-791.

33 “AliKhaydar, Sharh al-Qawaid al-Kulliya Min Durar al-Hukkam, 8.
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death, so the sale becomes invalid (art. 315).*

According to Majalla, the customer is free to terminate or accept the contract when they see the property that they purchased
without seeing (art. 320). This authorization is not connected with the fact that the property carries the qualities described at
the time of sale.” Relatively different results are achieved in property purchased by seeing the sample, it is enough to see the
sample to make the sale certain (art. 324). When the goods are qualitatively inferior to the sample seen, the customer is free to
accept or terminate the contract (art. 325). The binding nature of the contract in the real estate purchased without seeing
depends on seeing all rooms (art. 326). While it was enough to see a room in the classical doctrine, the scholars (‘ulama) of the
period decided on the continuation of the right of option until all the rooms were seen, in accordance with the changing custom.
The Majalla Commission established the relevant article on this fatwa.”® In the mandate, the connection between the changing
custom and fatwd preference is pointed out, and it is stated that some provisions may change according to custom provided that
the goods are known enough not to cause a dispute between the parties: the main principle in the sales contract is to sufficiently
know the goods. This rule never changes. With the change of time, it may be necessary to change the auxiliary provisions based
on this rule. However, it is very difficult and important to distinguish the secondary provisions that can be changed from the
original ones.”’

Majalla considered the difficulties and needs arising in fiscal transactions when arranging the sales contract; however, in order
not to turn the contract into a tool of deception, unfair gain and exploitation, it tried to protect the principles of Shari‘a based
on the interpretation of the Hanafi school. Kucuk Hamdi insisted on associating Majalla with these principles, implying that
Mandelstam targeted Majalla because of its provisions preventing the rich and powerful from exploiting the society.”
Mandelstam claimed that termination provisions arising from the right of option about seeing (art. 320) causes contracts to be
terminated with vile excuses and that this poses a great problem for trade contracts involving remote goods orders.”

Production Orders (Exceptional Contract for Work)

The exception is the contract of sale with the craftsman for the production of something (art. 124), although it was the sale of a
property that did not exist during the contract, it was considered legitimate. The price and characteristics of the property are
described and proposed to be produced, and with the acceptance of the manufacturer, the contract becomes binding.* Majalla
gives examples of these exceptions that have become widespread in the commercial life of the age, such as ships, boats, needle
rifles. The responsibility of production and material belongs to the manufacturer in the exceptional contract. Therefore, the
subject of the contract is not the work of the manufacturer, but the property produced upon order (art. 388).°' Most of the
Hanafis evaluate the exception as "agreement" and some of them as "promise". And promises are not binding.” The Majalla
Commission made an arrangement that reinforced the bindingness of the Exception Contract with the will of the solution in
accordance with the conditions of the period. According to the classical doctrine, the customer who had to purchase a property
that they did not see with the exceptional contract, they have opportunity to terminate the contract using the right of option
(cognizance) when they see the produced product. Even if the product is produced in accordance with the described qualities,
the customer may terminate the contract. This opinion, which belongs to Abii Hanifa and Imam Muhammad, was accepted as a
basis for fatwd and applied until the period when Majalla was written. However, the Majalla Commission adopted Abii Yaisuf's
view that the product produced in accordance with the description cannot be rejected (art. 392) and did not provide the customer the
right to terminate the contract unless the product differs from the described qualifications. The customer's right of option is of
a qualified or shameful nature (art. 310).® The qualities and properties of the product must be described in the exceptional
contract in such a way that they do not cause conflict between the parties (art. 390).* Although Majalla confirmed the binding
nature of the exceptional contract, it stated that the contract would remain inconclusive in the event of death of one of the

¢ AliKhaydar, Kitab al-Buyi Min Durar al-Hukkam 794.

% ‘Ali Khaydar, Kitab al-Buyi Min Durar al-Hukkam, 813-815.

¢ <Ali Khaydar, Kitab al-Buya Min Durar al-Hukkam, 827-841.

7 ‘Ali Khaydar, Sharh al-Qawaid al-Kulliya Min Durar al-Hukkam, 3.

8 See Kucuk Hamdji, “Majalla-i Ahkam-1 ‘Adliyyamiza Rava Gorulan Muahazayi Mudafaa", Bayan al-Haqq 2/61 (14 Cemaziyelevvel 1328/1 Mayis 1326), 1227.

% See Mahmad Arif, “Hukiimat-i Ajnabiya ila Munasabatta Mahakim-i Osmaniye”, 182-183.

80 <AliKhaydar, Kitab al-Buyt Min Durar al-Hukkam, 1034-1035.

61 <AliKhaydar, Kitab al-Buyt Min Durar al-Hukkam, 1035.

62 See Hamza Aktan, “Istisnd” Tiirkiye Diyanet Vakfi islam Ansiklopedisi 23 (istanbul: TDV Yay., 2001), 394.

6 <aliKhaydar, Kitab al-Buyii Min Durar al-Hukkam, 781-787, 1039; Kucuk Hamdj, “Majalla-i Ahkam-1 ‘Adliyyamiza Rava Gorulan Mudhazayi Mudafaa", Bayan al-
Haqq 2/54 (23 Rebiiilevvel 1328/22 Mart 1326), 1115.

#  <AliKhaydar, Kitab al-Buyi Min Durar al-Hukkam, 1037.
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parties. In this regard, it is similar to the lease contract.*

The statements of the Majalla Commission about bindingness preference summarize the balance wished to be established
between the needs of the age and fatwa preference. The sale of goods requiring a large capital and factory production such as
cannons, rifles, steamships whose trade became extremely important across the world was now carried out with contracts based
on order. Therefore, the provisions of the exceptional contract should form the basis for the large-scale contracts. In the classical
doctrine, giving the customer a right of preference about the termination or execution may cause many large-scaled works and
orders to remain inconclusive in the trade life. Both the manufacturers and the trade will suffer from this. Therefore, Majalla
Commission considered the bindingness of the exceptional contract as a need and necessity for trade. According to the Majalla
Commission, there is no problem in terms of procedure for this preference to be based on custom. Because the exceptional
contract, like salam contract, is legitimate because of custom and necessity. Nevertheless, the Commission did not accept the
customs and needs alone as a reference for the binding provision, did not seek any fatwa other than the Hanafi school, and was
contented with the opinion of Aba Yaisuf, which was considered more appropriate for the time.*

Returning to Mandelstam's claim that all unseen orders are subject to a danger of termination at any time because of Majalla, it
turns out that the production orders are excluded from this accusation. There is no possibility of termination with the right of
option about seeing in the salam sale, the other part of order contracts.” What remains is the purchases that are usually made
by merchants and brokers, who take place by ordering goods at a distance. This is like ordering wheat from another city. This
kind of orders are placed in three ways: seeing a sample, declaring the qualifications and the amount, and not describing any
qualifications. The customer may terminate the contract only if the goods are inferior from the sample in terms of qualification
in the orders placed by seeing the sample, and there is no right of seeing option. However, in the other two types of orders
placed without seeing a sample, the customer has the right of option in accordance with Majalla. In fact, in the orders placed by
describing the qualifications, the right of quality option is added to the right of seeing. If the order was placed without specifying
the qualification, the customer may terminate the contract only by the right of seeing option. Kucuk Hamdi insisted that the
right of option is needed for commercial orders and that there was no problem about termination in the commercial relations
of the time in contrary to by Mandelstam. It is necessary for the healthiness of the trade that the customer can use this
opportunity for termination when they see the product especially in the orders placed without describing the qualifications.
Kucuk Hamdi accepts that adding the right of quality option to the seeing option in the orders given by describing the
qualifications may pose a problem from a commercial point of view. Thus, he recommends to the amendment commissions to
prefer the opinion of the Maliki school, only the right of quality option, in the order of qualified goods, and to continue to apply
the right of seeing option in other orders.*

Servitude Rights (Right of Taking Water (shirb), Right of Way (muriir) and Right of Flow (masil))

Servitude rights in Islamic law are "real rights that are established on a revenue for the benefit of another revenue belonging
to someone else and that provide a limited benefit to the right-owner".* According to the classical Hanafi doctrine, servitude
rights cannot be subject to the payment contracts independently from the property they are attached to, because the contract
contains threat and obscurity.” Majalla maintains the opinion of the Hanafi school on this issue based on a fatwa. The relevant
article stipulated that right of way, the right of taking water and the right of flow may only be sold together with the land they
are connected and subject to the channel through which the water passes (art. 216).” There is a fatwa in the Hanafi school that
allows for the separate sale of servitude rights, but it is not a subject in classical doctrine.” There was a difference of opinion
between the Majalla Commission and the Encuman-i Makhsisa on this issue, which is essentially based on the concept of
property.” While preparing the draft of Kitab al-Buyi’, the Majalla Commission amended the relevant article by preferring the
fatwa allowing the independent sale of rights due to the needs and necessities of the time. However, during the negotiations in

6 <AliKhaydar, Kitab al-Buyt Min Durar al-Hukkam, 1039.

6 <AliKhaydar, Sharh al-Qawdid al-Kulliya Min Durar al-Hukkam, 8.

7 See art. 230, Majalla; ‘Ali Khaydar, Kitab al-Buyi Min Durar al-Hukkam 1026.

% See Kucuk Hamdi, “Majalla-i Ahkam-1 ‘Adliyyamiza Rava Gorulan Muahazayi Mudafaa", 54/1115.

% See Hasan Hacak, “Irtifak”, Tiirkiye Diyanet Vakfi slam Ansiklopedisi (Istanbul: TDV, 2000), 22/460-464, 460.

7° Hacak, “Irtifak”, 463.

Two articles among the general regulation of Majalla explain the theoretical approach based on the preference in this article. See art. 48, 54, Majalla; ‘Ali

Khaydar, Sharh al-Qawdid al-Kulliya Min Durar al-Hukkam, 206, 222. See for right of taking water, right of way and right of flow, art. 142, 143, 144, 1262, Majalla.
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1327), 85; Atif Bey, Majalla-i Ahkam-1 ‘Adliyya: Sharh Kitab al-Buyi‘ (Dersaadet: Mahmiid Bey Matba‘asi, 1318), 58.
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Encuman-i Makhstisa, the opinion that the classical practice is sufficient for ongoing transactions in society and that there is no
necessity for separation was the dominant view. The draft of the article was amended to confirm the classical doctrine.™

Wholesale

The property must be obvious, and its quantity must be certain (art. 213). The exorbitant obscurity on the property invalidates
the contract, because obscurity and uncertainty create a conflict between the parties. The obscurity too insignificant to create
a conlflict is not a cause of invalidity.” Accordingly, Majalla allows the sale of goods whose quantity is not known exactly, by
determining the unit price (art. 220). Abli Hanifa argues that the contract is binding only for a unit in the example of selling a
stack of wheat wholesale without knowing the net amount by declaring the unit price. According to Imam Muhammad and Aba
Yisuf, on the other hand, the sale of all of them is valid. The Majalla Commission preferred this opinion based on the principle
of easing people's work.” In this kind of sale, the customer has no right of option by saying, “if it is less or more than my guess,
I will terminate the contract.” The contract is binding for the whole of the purchased goods, the entire resulting price is paid
after the amount is clarified.”

Wholesale takes place in four ways: Wholesale of goods whose unit price is determined, but the net amount is unknown;
wholesale without determining the unit price with a declaration of net quantity and price; wholesale by determining the unit
price and net quantity; lump sum sale.” Sales in the first group are valid and binding for all of the goods (art. 220). Sales in the
second and third group are the subject of article 223. If the goods are available to be divided into unit prices, the sale with the
amount and price specified in the contract, although the unit price is not mentioned, is valid. If the goods are missing, this
reflects to the price in the unit price measure. However, the customer does not have to accept the missing goods, they can use
the option of termination if they wish. The excess part belongs to the seller.”” Majalla allows the goods in question to be sold in
a lump sum, that is, in a container or in bulk - without knowing the net amount and unit price - only with a statement of the
wholesale price. In the sales in this group, wheat can be sold in a pile, brick in a heap, items in the box without knowing the
exact amount (art. 217). The seller cannot cancel the sale if the goods are less or more than estimated. The customer has an idea
of an estimated amount when purchasing the product in wholesale and the sale made on this estimate is valid (art. 218).%

The sale of goods that are not available for separation by unit price has relatively different results. Unit price cannot be mentioned
for the example of diamond stone that was declared to be five carats and sold for twenty thousand cents. Regardless of whether
such goods are deficient or superior, the price specified in the contract is paid in full. If the goods are of superior quality, the
contract becomes final, and the goods belong to the customer. For instance, if the diamond is four and a half carats, this deficiency
is considered a shame and the customer becomes free to terminate or accept the contract. Because the superiority or deficiency in
such a sale has no share in the sale price.” In the case of a barbecue which is declared to be five kilos each kilo of which is sold for
forty cents, the customer acquires the right of option if the weight is less or more. Because the deficiency and excess are reflected
in the price. In this example, qualification/weight is associated with the price when the contract is made (art. 225).”

Sales Contract in the French Civil Code

It is stated that the idea of regulating civil law by law began with the French Revolution. The French Civil Code, which was
prepared by a jurist commission by order of Napoleon, entered into force in France on March 21, 1804. The regulations shaped
civil law on a secular basis, far from the teachings of the church, and aimed to support liberalism, in other words, wealth
accumulation.”

Until the French Civil Code came into force, different legislation was being implemented in each province in France. When the
French Civil Code came into force, it was made to apply equally to everyone in its jurisdiction. Its jurisdiction was gradually

7 Ebir'lula, Medeni Hukuk Cephesinden Ahmed Cevdet Pasa, 67.

75 AliKhaydar, Kitab al-Buyt Min Durar al-Hukkam 507-508.

76 AliKhaydar, Sharh al-Qawaid al-Kulliya Min Durar al-Hukkam, 7; Kitab al-Buyt Min Durar al-Hukkam 532.
77 AliKhaydar, Kitab al-Buyt Min Durar al-Hukkam 530-533.

78 AliKhaydar, Kitab al-Buyt Min Durar al-Hukkam, 530.

79 AliKhaydar, Kitab al-Buyi Min Durar al-Hukkam, 536-543.

8 <Ali Khaydar, Kitab al-Buyi Min Durar al-Hukkam, 522-526.
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82 <Ali Khaydar, Kitab al-Buyii Min Durar al-Hukkdm, 546-548.
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expanded, and it was adopted in many places, including other European countries.* The French Civil Code sought to strengthen
the individual and property rights without referring to religious values.* The three most important features of the French Civil
Code are that it supports a person to use his property as he wishes, to make the contracts he wants and to be responsible for his

own mistakes.*

The French Civil Code explains the general principles of contracts in a separate section. It accepts contracts drawn up by mutual
consent at the level of law for the parties and must be implemented. It states that the individual is responsible for the
commitments that he has not fulfilled due to his own fault or negligence, and that he will take responsibility for the damage.
Agreements can be made on any subject, provided that it is not prohibited by law and is not contrary to general morality. It
aims to prevent a contract concluded with the element of consent from being deemed invalid due to any considerations, unless
specified in the law. The natural limits of the contracts are almost non-existent, they are considered valid, and their
performance is legally guaranteed. A contract can be made on anything that is suitable for trade, and a fiscal price can be
demanded in return. For example, a claim for monetary compensation can be made in return for moral damage.”

We can now examine the French Civil Code more closely in the context of the issues we have dealt with. In Civil Code, the sales
contract is a contract based on the delivery of the goods and the payment of their price, which is valid in a written contract.
Unlike Majalla, contracts became final with official or promissory notes (art. 1582). The customer's right of ownership over the
goods is formed after the contract is completed, even if the goods have not been delivered, even if the price has not been paid
(art. 1583).% French Civil Code sets forth four conditions for the health of the contract: the consent of the obligant, the
competency of the parties, the knowledge of the goods and the fact that the contract is based on a legitimate reason (art. 1108).
A contract can be made on all goods suitable for commercial transactions (art. 1128). Everything that is not prohibited for sale
by special regulations and suitable for trade can be the subject of sale (art. 1598). The right to usufruct or exercise on a property,
just like the goods in kind, can be subject to separate contracts (art. 1127). The material assets of a property and the exercise
rights may be subject to separate ownerships (art. 543). Usufruct rights can be transferred through sale, lease, or transfer (art.
595). A right, receivable, or cause of action is transferred by giving its bill to the customer (art. 1689). The type of goods should
be known by the parties. If it is suitable for later determination, the goods can also be sold without the exact amount being
known (art. 1129). The amount and characteristics of the price must be determined during the contract (art. 1591). Delivery of
the goods is the responsibility of the seller. If the goods are not delivered within the period specified in the contract or if the
delivery is delayed, the customer may terminate the contract or request the immediate delivery of the goods (art. 1610). In any
case, the seller compensates for the damage that the customer will suffer during the remaining time after the delivery period
(art. 1611). On the other hand, the customer has the responsibility to make the payment within the period specified in the
contract (art. 1650). In the cash price sales, the seller may withhold the goods and delay the delivery until the payment is made
(art. 1612). If the customer does not make the payment in time, the seller may request the termination of the contract (art.
1654). In sales transactions, a contract may be issued on the condition that “if payment is not paid on time, the contract is
terminated”. In this case, if the subject of the sale is a real estate property, the seller initiates the termination procedure with a
warning. If the goods is moveable, the seller may terminate the contract without the need for a warning if the payment is not
made in time. In other words, French Civil Code accepted the failure to pay on time as a justified reason to initiate the
termination procedure (art. 1656-1657). Contracts made with reasons that are illegal, contrary to the general rules of etiquette
and of a nature to disrupt public order are illegitimate (art. 1133). In the case of goods sold by measuring, weighing, or counting,
the sale is not completed until the net amount of the goods is revealed (art. 1585). However, if these goods are sold in lump sum,
the contract becomes binding immediately even if the net amount is unknown (Code Civil, art. 1586).*

The Civil Code notes that the sales contract can be absolute or conditional, that the sale can be made to choose one of two or
more things (art. 1584). The conditions known customarily, even if they are not mentioned in the contract, are accepted and
applied (art. 1160). Provisions related to the conditions are regulated in articles 1168-1185. The conditions that bind the contract
to the possibility of an event occurring or not occurring, or a case that is likely to occur in the future are considered as
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commitment condition (art. 1168). Conditions that depend on coincidence and are not in the power of the parties to arise are
coincidental conditions (art. 1169). If the realization of the condition is something that is in the power of the parties, it is a
discretionary condition (art. 1170). The condition that an impossible act is not performed does not invalidate the contract, but
if it is required to be performed, the contract is invalid (art. 1173). If the bindingness of the contract requires the consent of a
third person, this is composite condition (art. 1171). These four types of conditions that can be put forward in any contract are
valid in the Civil Code. Only the conditions that are impossible, contrary to the general rules of morality and legally prohibited
were excluded from the validity.” In addition, the conditions depending on the will of the contracting party who commits to
these three exceptional cases are included (art. 1174).”

According to Jamaladdin Efendi, one of the Majalla teachers of the Maktab-i Hukik, the French Civil Code approves the binding
of the contract to events unrelated to the will of the parties, such as rain. The consent of a third party may be required for the
consent of one party in the contract. It is also valid that the validity of the contract is tied to a possible event in the future. The
Civil Code does not set a time limit for the validity of the terms. The type of contract has nothing to do with the validity of the
condition.” According to the French Civil Code, the contractor may put the termination condition in the contract and may bind
the termination authority to the condition of the occurrence of an event. In case of termination of the contract with such
condition, the property will return to its pre-contract condition. The stipulation in Majalla corresponds to the termination
condition in the Civil Code (art. 1183-1184). The Civil Code considers failure to fulfill a commitment as a natural termination
condition for the other party and brings up the option of termination right, even if such termination condition is not put forward
in bilateral contracts. The Civil Code considers valid the contract made by the contractor to finalize the contract by selecting
one of two or more goods. The determination of the time limit for this condition is not mandatory according to the Civil Code
(art. 1189, 1196). The sale of a maximum of three goods is allowed in this way in Majalla. The customer or the seller may stipulate
for option of appointment (art. 316). The sale is valid provided that the option period and the cost of the goods are determined
(art. 317). Option of appointment may be transferred to the successor according to Majalla (art. 319). The Civil Code does not set
any time limits for the validity of conditions, but it necessitates to comply with the time limit if a period of time is determined.
Otherwise, the contract will be invalid (art. 1176 ve 1177). The rights arising from the condition that the Civil Code considers
binding are transferred to the successors in the event of death of the right-owner (art. 1179). Conditions precedent that depend
on an unknown event that will occur in the future or on an event that is still occurring but is unknown to the parties are valid
in the Civil Code. However, the contract enters into force when the condition is realized (art. 1181).” Civil Code explains the
results of conditions about the termination as follows:

When the obligation has been contracted under a condition suspensive, the thing which forms the matter of the agreement
remains at the risk of the debtor, who is not bound to deliver it except in case of the event of the condition.

If the thing have perished entirely without the fault of the debtor, the obligation is extinguished.

If the thing be deteriorated without the fault of the debtor, the creditor has the choice either to dissolve the obligation, or to
demand the thing in the state in which it shall be found, without diminution of price.

If the thing be deteriorated by the fault of the debtor, the creditor has a right either to dissolve the obligation, or to demand the
thing in the state in which it shall be found, with damages (art. 1182, Code Civil).”

As arequirement of a contract that depends on something that may happen in the future, the seller may postpone the delivery
until that condition is fulfilled. If the goods are damaged in the hands of the seller after postponing the delivery, the contract is
void. This is an exceptional case, the main rule in the Civil Code is that the responsibility for damage before delivery belongs to
the customer in sales contracts. In case of partial damage, the customer has the right to terminate the contract or accept the
property. If the goods are damaged due to the seller's defect, the customer may also request compensation for damage and loss.
The Civil Code provides the customer the right of option in case of damage to the goods at the hands of the seller.” According
to the Civil Code, there is no right of option as in Majalla for the goods customer purchased without seeing; the customer may

See Art. 1172, “every condition of a thing impossible, or contrary to good morals, or prohibited by the law, is null, and renders null the agreement which
depends thereon”, The Napoleon Series, “The Civil Code”; Kod Sivil Yani Fransa Kaniin-i Medenisi Yahut Hukiik-i ‘Adliye Kantinnamesi, 306.

See, The Napoleon Series, “The Civil Code”; Jamaladdin, “Mukayese-i Kavanin-i Medeniyye”, 26.

See Jamaladdin, “Mukayese-i Kavanin-i Medeniyye”, 27.

See, The Napoleon Series, “The Civil Code”; Jamaladdin, “Mukayese-i Kavanin-i Medeniyye”, 26-31; Kod Sivil Yani Fransa Kaniin-i Medenisi Yahut Hukiik-i ‘Adliye
Kantinnamesi, 306-310.

See, The Napoleon Series, “The Civil Code”.

% Kod Sivil Yani Fransa Kaniin-i Medenisi Yahut Huktik-i ‘Adliye Kaninnamesi, 308-309.
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terminate the contract only when the goods are not of the quality described in the contract.’® The contract of sale can be delayed
by promise, the parties agree on the goods and the price to finalize the contract on a certain date. In a promised sale, the
customer pays the seller a certain amount upfront, in advance. If the customer returns from the contract, this price will belong
to the seller. If the seller returns, he will return double to the customer. This type of sales is described as the sale of pey/urbin
in Ottoman sources (art. 1590).”

Production order contracts regulated under the name 'exceptional contracts' in Majalla's Kitab al-Buyi‘ are regulated in the
contract of hiring chapter of the Civil Code.” For the performance of a job or the production of a good, a contract for performing
a service or art can be made with the manufacturer. The manufacturer can supply the material himself/herself according to the
contract (art. 1787). Civil Code discusses the contract in contract hiring section in both cases. Majalla, on the other hand,
evaluates the condition that the material is supplied by the manufacturer as a sales contract, and the condition that it is supplied
by the ordering party as a lease contract. In Majallg, it is stipulated that if the tailor supplies the fabric in the order given for
sewing a dress, this will be an exceptional contract, and if the customer does, it will be leasing (art. 421).” Civil Code stipulates
that a product supplied by the manufacturer and produced upon order is under the responsibility of the manufacturer until the
moment of delivery. The manufacturer is solely responsible for the loss of the goods, unless the goods cannot be delivered due
to a reason caused by the customer (art. 1788). If the material belongs to the customer, the manufacturer is not responsible for
the loss of the goods before delivery (art. 1789). Civil Code explains the binding nature of the order contracts, that is, its attitude
regarding the termination of the contract, in the general provisions on contracts. The termination of the contract can only be
based on mutual consent and an official reason defined in the law since a contract arranged in accordance with the legal
provisions is valid and legitimate; otherwise, the contract will be executed with all its provisions (art. 1134). Therefore, the
contracts are binding according to the Civil Code, and they cannot be terminated unilaterally.'®

The Civil Code has explained the provisions regarding the surplus that can not be separated in the goods, in the Delivery
section.' If the excess in the goods is not separable, it is delivered to the customer together with the goods.'” When a real estate
is sold by measuring, determining the unit price, and declaring the exact amount, the seller is obliged to deliver the goods
according to the amount in the contract. If the delivery of the missing part to the customer is not possible or the customer does
not request its completion, the share of the missing part is deducted from the price (art. 1617). The customer can own the excess
in the real estate by paying the price. If the excess part is more than 1/20 of the goods, the customer makes a choice about the
termination of the contract or purchase the excess part as well (art. 1618). When a measurable good or a piece of land is sold
without declaring the unit price, by determining the amount or deciding to be determined later, it is delivered to the customer
as it is. If the cost of the deficiency or excess does not exceed 1/20 of the price, it is not reflected in the price (art. 1619). If the
surplus reaches 1/20, the customer can accept or terminate the contract by paying the price of the excess in question (art.
1620).'

Amendment to Kitab al-Buyi‘: Conditional Sales, Rights of Option, Production Orders, Servitude Rights, and Wholesales

It was often stated in the Ihdar-1 Qawanin Commissions that the Majalla, as a civil code, should be amended to serve as a legal
basis that will support economic development and wealth growth and increase the momentum of fiscal transactions. In his
speech addressed to Thdar-1 Qawanin Commissions, Khalil Bey, contemporary Vice Minister of Courthouse, defined the law as the

% Kucuk Hamdi, “Majalla-i Ahkam-1 ‘Adliyyamiza Rava Gorulan Muahazayi Mudafaa", Bayan al-Haqq 2/55 (30 Rebiiilevvel 1328/29 Mart 1326), 1131; “Vacibat

Komisyonu Zabitnamesi: Vacibat Komisyonu ikinci Ictima”, Dar al-Funiin Hukiik Fakultesi Mecmiz‘ast 15 (1343), 441.

See, “If the promise to sell have been made with earnest, each of the contracting parties is at liberty to depart therefrom; He who has given it, on losing it;

He who has received it, by restoring double”, The Napoleon Series, “The Civil Code”; Kod Sivil Yani Fransa Kantin-i Medenisi Yahut Hukik-i ‘Adliye Kantnnamesi,

426.

% Kod Sivil Yani Fransa Kaniin-i Medenisi Yahut Hukik-i ‘Adliye Kaninnamesi, 474.

% <Ali Khaydar, Kitab al-Buyii Min Durar al-Hukkam, 1035; Sharh al-Kitab al-Sani ‘an al-ljGra Min Durar al-Hukkam Sharh Majallat al-Ahkam (istanbul: Mahmiid Bey
Matba‘asi, 1311), 1081.

100 Kod Sivil Yani Fransa Kanin-i Medenisi Yahut Hukiik-i ‘Adliye Kantinnamesi, 298; James Gordley, “Myths of the French Civil Code”, The American Journal of
Comparative Law 42/3 (Summer, 1994), 469.

101 Art. 1614, “The article must be delivered in the state in which it is at the moment of sale. After that day all the fruits belong to the purchaser”, The Napoleon
Series, “The Civil Code”; Kod Sivil Yani Fransa Kantin-i Medenisi Yahut Hukiik-i ‘Adliye Kaniinnamesi, 431.

102 Art. 1615, “The obligation to deliver the article comprises its appurtenances, and everything which has been designed for its perpetual use”, The Napoleon

Series, “The Civil Code”; Kod Sivil Yani Fransa Kantin-i Medenisi Yahut Hukiik-i ‘Adliye Kaniinnamesi, 431-432.

195 Art 1620, “In the case in which, according to the preceding article, there is ground for augmenting the price on account of excess of measure, the purchaser

has the election either to recede from the contract, or to furnish the additional price, and this with interest if he have kept the immoveable”, The Napoleon

Series, “The Civil Code”; Kod Sivil Yani Fransa Kaniin-i Medenisi Yahut Hukak-i ‘Adliye Kaninnamesi, 432-433.
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most effective tool in economic development and emphasized that this effectiveness can be realized with law texts that support
economic development, encompass the needs, customs, and economic trends of the time.' Khalil Bey's view refers to the
articles of Mgjalla that support customs and traditions, that accepts that judgement can change with the change of time as a
principle. He attributed the responsibility on these commissions to update the Majalla and other laws surrounding it with new
provisions appropriate to the needs of the time. Khalil Bey especially reminds that the civil code should be regulated in such a
way as to reinforce the principle of responsibility - noting that responsibility is emphasized by economic authors as a vital
principle for development and enrichment. Majalla articles are deficient in this regard according to him. The responsibility
principle is the most important component of the liberty principle. Khalil Bey criticizes the state's attitude that limited the
property rights during the classical period and wants the new laws to be regulated in such a way as to support property rights
and wealth accumulation. Khalil Bey thinks that the fact that Majalla categorizes most of the conditions as invalid or null causes
many contracts to lack legal protection and that the contracts are faced with the danger of termination.'® Commissions will
consider the needs of time and the economic development of the country and will be able to benefit from the laws of Western
civilizations if it is necessary.'”

Amendment Commissions discussed the fact that Majalla does not allow the sale of receivables and rights as a problem and tried
to expand the concept of goods. The Commission of 1332 (AH) has unanimously accepted that the rights to receivable can be
subject to sale like other goods (main 11).'” The issue of selling the rights independently of the goods they are attached to was
discussed in the Commission, and as a result, it was decided to issue an article that allows the sale of the rights that have become
a custom in the markets.'® We can see the final result of these discussions in the report about the amendment to Kitab al-Buyi’.
Firstly, Majalla’s article 125 which devotes the concept of goods to non-cash assets and interests was amended, and it was
confirmed by adding the concept of duyiin that the receivables may be the subject of ownership.'” Then, article 126, which
highlights the human tendency and the ability to accumulate for cost, was amended. This decision was associated with the
existence of many examples of goods that disgust people or that cannot be included in the category of goods because they
cannot be accumulated. In this regard, the Commission shows the exception and salam contracts, which are in the nature of the
sale of non-existent goods, as examples. The Commission changed the definition of goods in article 126 to 'something one would
strive for and be willing to pay for'. In connection with this amendment, it was decided to exclude article 127, which describes
the legitimate property (al-Mal al-Mutagawwim), from the text of Majalla. In fact, as the Code of Procedure (art. 64) expanded the
scope of the concept of legitimate property, it is no longer possible to maintain the limitations of the classical Hanafi doctrine
in Majalla.""° The concept of "mabi" which devotes the sales contract only to non-cash/material assets was amended (art. 151) as
"what is sold" and was expanded to cover receivables and rights. It was decided to exclude the article that considers the sale
and the purchase of illegitimate property from the text (art. 211, 212). Since everything that has value is considered a property
according to the Commission, the classification of illegitimate has no meaning."" The sale of rights was confirmed directly by
the amendment of article 216, and the independent sale of rights was allowed by amending the relevant article (art. 216). The

Commission relies upon the principle of 'making decisions for the health of transactions is better than invalidity'."”

Since Majalla evaluates the conditions as permissible, voidable and abolition, it accepted contracts that contain conditions for
the benefit of one of the parties as voidable but did not issue a separate article related to it. However, it is a problem for the
courts to rule on the corruption of conditional sales based on the explanations in the report."” Since Ihdar-1 Qawanin
Commissions adopted the principle of freedom and liability in the contract, they discussed the conditional sale issue in this
context. They believed that freedom of contract was necessary for the increase of commercial transactions, economic
development and industrial development, so there should be no problem in terms of Islamic law in accepting the conditions

104 “thdar-1 Qawanin Komisyonlar1”, Ceride-i ‘Adliye 149 (Agustos 1332), 65-67.

1% See “Thdar-1 Qawanin Komisyonlar1”, 65-67.

106 See “Kavanin Layihalarmi thdara Me’miir Komisyonlarin Usil-i Mesaisine, Makam-1 Nezaretle Miinasebetine ve Riesa’ ve ‘Azasina i‘ta Edilecek Mebalige

Dair Talimatnamedir”, Ceride-i ‘Adliye 149 (Agustos 1332), 67.

197 See Ceride-i ‘Adliye Annex 13-14-15 (1339), 7.

1% See Ceride-i ‘Adliye Annex 13-14-15 (1339), 128.

109 See “Mecelle Ta‘dilat Komisyonu Tarafindan Kitabu'l-Buyi Tadilatina Dair Tanzim Edilen Rapor”, Ceride-i ‘Adliye 25 (1340), 894.

110 See Ceride-i ‘Adliye 25 (1340), 894-895.

M See “...her kiymeti olan seyin mal telakki olunmasina nazaran, ayrica mal gayr-i miitekavvim bulunamayacagindan...”, Ceride-i ‘Adliye 25 (1340), 895.

12 See Ceride-i ‘Adliye 25 (1340), 895-896. The addition of an article responding to the sale of the upper floor (tealli) and beam installation (vad‘-1 haseb) rights to
Majalla has been negotiated in the Commissions, but there is no reference to these articles in the final report. See for negotiations “Mecelle Encumani’nin
Kitabu'l-Buyii‘a Ait Tetkikati”, Dar al-Funiin Hukik Fakultesi Mecmi‘ast 11 (1341), 167.

113 See Ceride-i ‘Adliye 25 (1340), 901.
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considered voidable in classical doctrine by associating them with the needs of the century.™ Majalla's attitude of limiting the
conditions has become dysfunctional with the Code of Procedure (Usiil-i Muhakama-i Hukiikiya Kaniinu), which creates the legal
framework for freedom of contract (art. 64). It was reflected in the records that the conditional contracts could not be taken
under sufficient legal protection because the code of procedure approved the terms with vague expressions, but its main
purpose was to amend Majalla. In other words, voidable conditions that provide a benefit to one of the parties are considered

' Nevertheless, 'Thdar-1 Qawanin' Commissions,

valid within the scope of the code of procedure if they meet certain conditions.
on the other hand, desire that the civil code explicitly approves the conditional contracts. The records in which the articles in
need of modification are examined contain very valuable data at this point. The addition of an article amending the contracts
containing benefit conditions in favor of one of the parties to Majalla was accepted by making references from the sources of
the Hanbali school to be in accordance with the age.'* This decision was attributed to the fact that the conditions that provide
unilateral benefit are so widespread in the society that they do not drag the parties into conflict.'”” The condition that the
contract be tied to a possible event in the future was not approved in principle, but down payment sales (urbiin), which were
increasingly common in society, were approved.'® This is because sales with forfeit money became known in society. But since

there is no clear provision on this issue, the courts are making different decisions on the same issue, causing legal confusion.'”

Another of the amendment principles agreed upon by the Ihdar-1 Qawanin Commissions is related to seeing option: there is no need
for seeing option unless it is suggested in the contract as a condition, qualification is sufficient in the sale of things sold with
samples, other articles related to rights of option should be amended."”® Compared to Majalla, sales concluded without seeing the
goods may be terminated by citing seeing option, even if they appear to be in accordance with the qualifications described.
Customers were trying to cancel sales due to sudden changes in the market price, and the provisions of seeing option were being
abused.” As a result, the Commission responsible for the amendment decided to remove the articles 320, 321, 322, 323, 326, 327,
328, 332, 333, 334 regulating seeing option from Mgjalla. We can summarize the justification of the decision as follows: there are
three legal opinions related to the sale of goods that are not available in the contracting assembly. According to the first, since the
goods are not ready in the assembly, their sale is not legitimate even if their qualities are described. According to the second
opinion, such sales are legitimate, and the customer can terminate or accept the contract when he/she sees the goods. The mention
of their qualities does not change the verdict. Majalla adopts this view (art. 320-335). According to the third opinion, the sale of the
unseen goods sold by describing their qualities is legitimate, but the customer has the right to examine its quality instead of a seeing
option. The customer may cancel the sale only if the goods do not meet the described qualifications. The amendment Commission
emphasizes the rightness of the third opinion for the solution of this problem, which is claimed to create many problems in

commercial transactions.'”

The Commission did not touch the articles 324-325 regulating the right of shame provided to the
customer in the event that the goods sold with the sample turn out to be bad in quality from the sample seen.'” The cash option
was also discussed in the amendment commissions. The Commission defined it as a problem that Majalla regulates cash option as a
right that is used only in favor of the customer and not transferred to the heir. It was decided to amend the cash option in a way

that allows it to be used by both the customer and the seller and to be transferred to the successor.'**

In the case of wholesale of goods that are not suitable for separation, the Commission considered it unfair for the seller that the
excess in the goods is not reflected in the price and that the right to execute or terminate the contract is left only to the
customer. Compared to the amended article, if a good that cannot be divided and separated, but is sold at a wholesale price, is
missing from what is specified in the contract, the customer will still consider the termination of the contract or the acceptance

114 See Main 4, “kanunen men edilmemek, intizam-1 amme ve ahlak-1 umumiyeye miinafi bulunmamak, ahval ve ehliyet-i sahsiyeye miiteallik veya ammenin

veyahut eshas-1 salisenin temin-i hukuku miilahazasiyla mevzu-u ahkim ile emval-i gayr-i menkulenin suret-i tasarrufuna miitedair ahkm-1 kanuniyeye
mugayir olmamak sartlariyla ale’l-umum ukud ve muamelatta ve bi’l-climle taahhiidat ve mukavelatta serbesti esasi kabul edilmistir”, ““Adliye Vekaleti
Celilesinin Emir ve Talimatiyla Tesekkiil Edip 3 Mayis 339 Tarihinde ilk Celsesini Akdeden (Kanun-i Medeni ‘Ukiid ve Vacibat) Komisyonunun Tarih-i
Mezkiirdan itibaren 30 Haziran 339 Tarihine Kadar Sebkeden Mesaisini Miibeyyin Rapordur”, Ceride-i ‘Adliye Annex 13-14-15 (1339), 4.

15 See “Otuzuncu Ictima”, Ceride-i ‘Adliye Annex 13-14-15 (1339), 27; “Otuzdokuzuncu Ictima”, Ceride-i ‘Adliye Annex 13-14-15 (1339), 111.

16 Dar al-Funiin Hukiik Fakultesi Mecmii‘ast 11 (1341), 162-164.

17 Ceride-i ‘Adliye 25 (1340), 901.

U8 Dar al-Funiin Hukiik Fakultesi Mecmii‘ast 11 (1341), 162-165.

19 Ceride-i ‘Adliye 25 (1340), 901

120 Ceride-i ‘Adliye Annex 13-14-15 (1339), 8.

2L Ceride-i ‘Adliye Annex 13-14-15 (1339), 8-9.

22 Ceride-i ‘Adliye 25 (1340), 898-899.

125 Ceride-i ‘Adliye 25 (1340), 899.

124 See art. 313, art. 314, art. 315, Dar al-Funiin Hukitk Fakultesi Mecmii‘ast 11 (1341), 84-87. However, there is no reference to cash option in the final report agreed
upon by the renovation commissions. See Ceride-i ‘Adliye 25 (1340), 894-902.
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of the goods, but if the customer accepts the goods in this way, he/she will be able to deduct the share of the deficiency from
the price. However, the customer’s discount of the price depends on the consent of the seller." In case of excess, the goods will
be returned to the seller. Mgjalla, on the other hand, was ruling on the ownership of the excess in question to the customer.'**

Conclusion

Majalla aims to surround the fiscal problems of the time while it is still in the copyright stage. If we look at its implementation for a
long time in the new courts in accordance with other legislation, it will be understood that it is a reformist text, not a traditional
one. Nevertheless, Majalla’s theory of sales, in particular, was forced to be amended by severe criticism. At the center of these
amendments were Majalla's approach to the concept of goods and the provisions that are its extension. Some articles were
amended, some were cancelled, and it was asked to approve the individual sale of receivables and rights. The Commissions decided
to internalize the freedom of contract as an economic acceptance through the civil code. French Civil Code also clearly supports
the freedom of contract. The results of this support are that the French Civil Code does not limit the conditions, approves the sale
of receivables and rights, and puts all kinds of contracts under legal protection, provided that they are not prohibited by law and
are not contrary to general moral rules. Hence, the acceptance of the freedom of contract in the Ihdar-1 Qawanin Commissions was
reflected in the establishment of similar provisions to Majalla. The limits drawn by Majalla for conditional sales were exceeded. It
was considered that seeing option gave the customer the opportunity to terminate the contract in bad faith. The amendment
Commission did not feel the need to exclude the ordered goods whose qualifications were not described from this decision. Because
ensuring legal security for all fiscal transactions and contracts is the result of contractual responsibility, which is another important
principle focused on by the Commission. The fact that the exceptional contract is extremely important for the commercial and
fiscal transactions of the era, in which cases the parties may be given the opportunity to terminate the contract and the issue of
compensation for damages that will occur in the event of termination are among the issues of interest to the Commission. However,
in the final report of the Kitab al-Buyi‘ amendments, there is no direct reference to the articles regulating the exceptional contract.
This means that Majalla’s exception solutions do not create an urgent problem, or the exception provisions are not yet perceived
as a priority source of problem in legal practice. The articles of Majalla, which require that the shortage or excess of goods sold at
wholesale prices and quantities, should not be reflected in the price have been changed. As a result, the provisions of Majalla and
French Civil Code on delivery became even more similar.

We can say that, unlike Majalla, the French Civil Code encourages sales transactions without limiting the subject of the contract,
makes the unilateral termination of the sale very difficult -especially for the customer-, does not give the option of termination
to the customer even if it is purchased without being seen, and accepts all conditions put forward during the sale as valid.
Undoubtedly, this may provide the seller with the opportunity to make more favorable contracts in terms of his own benefits,
especially in transactions between the merchant and the civilians. Majalla, on the other hand, protects the interests of the
customer against the merchant more than the French Civil Code. We can claim that the traces of liberal economic thought were
found in the texts amending Majalla, as in the French Civil Code.

Instead of quoting the French Civil Code, we can see the struggle for Majalla as an effort to regulate the law in a consistent and
measured way with the principles of figh instead of pure liberalism principles. However, in all the examples of amendments we
have focused on, the provisions of Majalla selected from the Hanafi theory of contract of sale were revised by benefiting from
the fatwa pool of other figh madhhabs with the discourse of needs of the age, and at the end of the day, Majalla text became
similar to French Civil Code through amendments. Most regulations, such as the cancellation of seeing option, the possibility of
rights and receivables being the subject of sales, the approval of conditional sales by identifying with the freedom of contract,
are directly related to French Civil Code. The Commissions amended the Majalla by comparing it with the Western laws, but
opening the way for permissiveness from the fatwdas of the four madhhabs. French Civil Code is the most recognized within the
western civil laws. In addition, the fiscal law model created after the Reforms is like an adaptation of the French model.
Nevertheless, we do not know exactly how much of the amendments we mentioned had a really problematic basis in society,
how much was the result of the adoption of the Western legal concept. The legal processes in the courts and the juridical-legal
writings constitute the social aspect of the issue.

125 For the amendment of article 224, see “teb‘izinde zarar olan mevzunattan bir mecmuun miktari beyan ve yalmz ol mecmuun bahasi zikrolunarak satildikta

lede’t-teslim tamam cikarsa bey* lazim olur, nakis ¢ikarsa miisteri muhayyer olup dilerse bey'i fesheder dilerse semen-i miisemmadan hissesiyle kabul eyler
bu takdirde bayiin rizasi sarttir ve zait ¢ikarsa ziyade bayiindir. Bu surette gerek bayii ve gerek miisteri muhayyer olur su kadar ki bayii ziyadeyi meccanen
miisteriye terk ederse miisterinin muhayyerligi sakit olur ve ziyade mukabelesinde bir vaz itasiyla bey‘in takririnde tarafeyn ittifak ederlerce caiz olur”, See
Ceride-i ‘Adliye 25 (1340), 896-897.

126 Ceride-i ‘Adliye 25 (1340), 897; Dar al-Funiin Hukitk Fakultesi Mecmii‘ast 11 (1341), 62.
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