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Özet:  
 

����� \ÕOÕQGD� \�U�UO�÷H� JLUHQ� ����� VD\ÕOÕ� dHNOH� gGHPHOHULQ�
'�]HQOHQPHVL� YH� dHN� +DPLOOHULQLQ� .RUXQPDVÕ� +DNNÕQGD� .DQXQ¶GD�
���������� WDULK� YH� ����� VD\ÕOÕ�.DQXQ¶OD� N|NO�� GH÷LúLNOLNOHU� \DSÕOPÕúWÕU��
����� VD\ÕOÕ� .DQXQ¶GD� \DSÕODQ� HQ� |QHPOL� GH÷LúLNOLN�� .DQXQ¶XQ� ��. 
PDGGHVLQGH� V|]� NRQXVX� ROPXú� YH� EX� PDGGH� LOH�� NDUúÕOÕNVÕ]� oHN� NHúLGH�
HGHQOHUH�GH÷LúLNOLNWHQ�|QFHNL�PHWLQGH�KDSLV�FH]DVÕ�|QJ|U�OPHNWH\NHQ�EX�
GHID�oHN�EHGHOL�NDGDU�D÷ÕU�SDUD�FH]DVÕQD�K�NPHGLOPHVL�X\JXQ�J|U�OP�ú-
W�U�� .XUDOÕQ� LVWLVQDVÕ� RODUDN�� EX� VXoWDQ� P�NHUULUOHUH� KDSLV� FH]DVÕQÕQ�
X\JXODQDFD÷Õ� K�NPH� ED÷ODQPÕúWÕU�� ����� VD\ÕOÕ� .DQXQ¶OD� VDGHFH� VXoD�
YHULOHQ� FH]D� GH÷LúWLULOPHPLú�� IDLO�� úLND\HW� KDNNÕ�� JHFLNPH� IDL]L� JLEL�
NRQXODUGD�GD�G�]HQOHPH�\DSÕOPÕúWÕU� %X�oDOÕúPDGD��|QFHOLNOH�������VD\ÕOÕ�
.DQXQ¶OD�\DSÕODQ�GH÷LúLNOL÷LQ�JHUHNoHVL��]HULQGH�GXUXODFDN�YH�JHUHNoHQLQ�
NÕVD�ELU�GH÷HUOHQGLULOPHVL�\DSÕODFDNWÕU��'DKD�VRQUD�������VD\ÕOÕ�.DQXQ¶OD�
GH÷LúLN������VD\ÕOÕ�dHNOH�gGHPHOHULQ�'�]HQOHQPHVL�YH�dHN�+DPLOOHULQLQ�
.RUXQPDVÕ� +DNNÕQGD�.DQXQ¶GD� G�]HQOHQHQ� NDUúÕOÕNVÕ]� oHN� NHúLGH�etme 
VXoX� LQFHOHQHFHNWLU��%X� LQFHOHPH�\DSÕOÕUNHQ��GH÷LúLNOLNWHQ�|QFHNL�GXUXP�
LOH������\ÕOÕQGD�KD]ÕUODQDQ�WDVODN�GD�NDUúÕODúWÕUÕODFDNWÕU� 
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Abstract:  
 

Matter Of Dud Cheque in Terms of “ Law oQ�3URWHFWÕRQ�of Cheque 
Holders and 5HJXODWÕRQ�of Payments by Cheques” No. 3167 

Amended wÕWK�/DZ�1R������ 
 
“Law On Protection Of Cheque Holders and Regulation Of Payments 

By Cheques” No. 3167 that was enacted in 1985 has been remarkably 
amended with the Law No. 4814 dated 26.2.2003. The most remarkable  
amendment in Law No. 3167 was on Article 16 of the respective Law and 
while before the amendment, the ones who issued dud cheques were 
sentenced to imprisonment; it was proposed that those who issued dud 
cheques were to be fined in total amount dud cheque. As an exception the 
rule, it was proposed that those who committed the same crime for 
several times would be sentenced to imprisonment. Law No. 4814 not 
only changed the punishment of the crime but also regulated the issue in 
regard to doer, right to complain and delaying interest. In this study, the 
rationale of amendment with Law No. 4814 shall be specified and a brief 
evaluation shall be made. Afterwards, the crime of issuing dud cheques 
shall be examined within the framework of “Law On Protection Of 
Cheque Holders and Regulation Of Payments By Cheques” No. 3167 
amended with the Law No. 4814. During the analysis, there shall be 
comparisons between the situation before the amendment and draft 
prepared in 2001. 

 
 

*ø5øù 
 

Türk Ticaret Kanunu’nda1�ELU�|GHPH�DUDFÕ�RODUDN�G�]HQOHQHQ�oHNH�RODQ�
J�YHQL�VD÷ODPDN��oHN�NXOODQÕPÕQÕ�WHúYLN�HWPHN�YH�oHN�KDPLOOHULQLQ�NRUXQPDVÕQÕ�
VD÷ODPDN� DPDFÕ\OD� ���������� WDULK2� YH� ����� VD\ÕOÕ� ³dHNOH� gGHPHOHULQ�
Düzenlenmesi ve Çek Hamillerinin KRUXQPDVÕ�+DNNÕQGD�.DQXQ´3�oÕNDUÕOPÕúWÕU��
%X� .DQXQ¶OD� NDUúÕOÕNVÕ]� oHN� NHúLGH� HWPH� VXoX� ED÷ÕPVÕ]� ELU� VXo� RODUDN�
G�]HQOHQPLú4�YH�EXQXQ�GD�HWNLVL\OH�oHN�NXOODQÕPÕ�DUWPÕúWÕU��.DQXQ�NR\XFXQXQ�
dHN� .DQXQX� LOH� |QJ|UG�÷�� G�]HQOHPHGH� NDUúÕOÕNVÕ]� oHN� VXoXQXQ� \DSWÕUÕPÕQÕ�
KDSLV� FH]DVÕ�RODUDN� EHOLUOHPLú� ROPDVÕ� oHNH� GX\XODQ�J�YHQL� YH� oHN� NXOODQÕPÕQÕ�
\D\JÕQODúWÕUPÕúWÕU��%XQD�NDUúÕOÕN�E|\OH�ELU�\DSWÕUÕPÕQ�V|]�NRQXVX�ROPDGÕ÷Õ�ERQR�
YH�SROLoHQLQ�NXOODQÕPÕ�D]DOPÕúWÕU� 

 
“Ekonomik suçlara ekonomik ceza” il kesinden hareketle, sözleúPHOHUGHQ�

GR÷DQ� ELU� P�NHOOHIL\HWLQ� \HULQH� JHWLULOHPHPHVL� QHGHQL\OH� K�UUL\HWL� ED÷OD\ÕFÕ�
FH]D�YHULOHPH\HFH÷LQH�GDLU�VRQ�$QD\DVD�GH÷LúLNOL÷L5�VRQXFXQGD��NDUúÕOÕNVÕ]�oHN�
NHúLGH� HWPH� VXoXQD� K�UUL\HWL� ED÷OD\ÕFÕ� FH]D� YHULOHPH\HFH÷L� ILNUL� J�QGHPH�
JHOPLú�� WRSOXPGD� YH� \DUJÕ� RUJDQODUÕQGD� NDUúÕOÕNVÕ]� oHN� LoLQ� YHULOHQ� KDSLV�
FH]DVÕQÕQ� NDONDFD÷Õ� EHNOHQWLVL� GR÷PXúWXU�� %XQXQ� VRQXFX� RODUDN�� ����� \ÕOÕQÕQ�
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VRQXQGD� ELU� WDVODN� KD]ÕUODQPÕú�� DQFDN� NDQXQODúDPDGDQ� NDG�N� ROPXúWXU�� <HQL�
\DVDPD�G|QHPLQGH�GH�GH÷LúLNOLN� LoLQ�oDOÕúPDODU�\DSÕOPÕú�YH�EXQXQ�VRQXFXQGD�
����� VD\ÕOÕ� .DQXQ�� ���������� WDULK� YH� ����� VD\ÕOÕ� .DQXQ¶OD6� GH÷LúLNOL÷H�
X÷UDPÕúWÕU� 

 
�����VD\ÕOÕ�.DQXQ¶GD�\DSÕODQ�HQ�|QHPOL�GH÷LúLNOLN��.DQXQ¶XQ�NDUúÕOÕNVÕ]�

oHN� NHúLGHVL� VXoXQX� G�]HQOH\HQ� ���� PDGGHVLQGH� V|]� NRQXVX� ROPXú� YH�
NDUúÕOÕNVÕ]� oHN� NHúLGH� HGHQOHU� LoLQ� GH÷LúLNOLNWHQ� |QFHNL� PHWLQGH� KDSLV� FH]DVÕ�
|QJ|U�OPHNWH\NHQ�EX� GHID� oHN� EHGHOL� NDGDU� D÷ÕU� SDUD� FH]DVÕQD� K�NPHGLOPHVL�
X\JXQ�J|U�OP�úW�U��%X�K�NP�Q�LVWLVQDVÕ�RODUDN��V|]�NRQXVX�VXoXQ�P�NHUULUOHUL�
KDNNÕQGD�KDSLV�FH]DVÕQÕQ�X\JXODQDFD÷Õ�K�NPH�ED÷ODQPÕúWÕU� 

 
����� VD\ÕOÕ�.DQXQ� LOH�GH÷LúLN�dHN�.DQXQX¶QGD��NDUúÕOÕNVÕ]� oHN�NHúLGHVL�

VXoX� GÕúÕQGD�� EDQNDODUÕQ� DUDúWÕUPD� \�N�PO�O�NOHUL�� PDOL� VRUXPOXOXNODUÕ�� oHN�
NDUQHOHULQLQ� YH� oHN� \DSUDNODUÕQÕQ� \HQLGHQ� G�]HQOHQPHVL� JLEL� NRQXODUGD� GD�
GH÷LúLNOLNOHULQ� V|]� NRQXVX� ROPDVÕQD� UD÷PHQ�� .DQXQ� ELU� E�W�Q� RODUDN� HOH�
DOÕQGÕ÷ÕQGD� HQ� |QHPOL� GH÷LúLNOLNOHULQ� NDUúÕOÕNVÕ]� oHN� NHúLGHVLQH� LOLúNLQ� RODUDN�
\DSÕOGÕ÷Õ�J|U�OHFHNWLU�� øúWH�EX�oDOÕúPDGD�������VD\ÕOÕ�.DQXQ¶OD�JHUoHNOHúWLULOHQ�
GH÷LúLNOL÷LQ� JHUHNoHVL� HOH� DOÕQDUDN�� NDUúÕOÕNVÕ]� oHN� NHúLGH� HWPH� VXoXQD� LOLúNLQ�
RODUDN�\DSÕODQ�GH÷LúLNOLNOHU�DoÕNODQPD\D�oDOÕúÕODFDNWÕU� 

 
 
1. ����� 6$<,/,� .$181¶'$� <$3,/$1� '(öøùø./øöø1�

 *(5(.d(6ø�9( *(5(.d(1ø1�'(ö(5/(1'ø5ø/0(6ø 
 
����� VD\ÕOÕ� .DQXQ¶OD� \DSÕODQ� GH÷LúLNOLNWHQ� |QFH�� NDUúÕOÕNVÕ]� oHN� NHúLGH�

HWPH�VXoX�LoLQ��ELU�\ÕOGDQ�EHú�\ÕOD�NDGDU�D÷ÕU�KDSLV�FH]DVÕQD�K�NPHGLOPHNWH\GL��
'H÷LúLNOLNOH� ELUOLNWH�� oHN� EHGHOL� NDGDU� D÷ÕU� SDUD� FH]DVÕQÕQ� YHULOHFH÷L� K�NPH�
ED÷ODQPÕú�YH�IDNDW�VXoWDQ�P�NHUULUOHU� LoLQ�ELU�\ÕOGDQ�EHú�\ÕOD�NDGDU�D÷ÕU�KDSLV�
FH]DVÕ�|QJ|U�OP�úW�U��dHN�.DQXQX¶QXQ�����PDGGHVLQGH�\DSÕODQ�EX�GH÷LúLNOL÷LQ�
LON� VHEHEL�� NDUúÕOÕNVÕ]� oHN�NHúLGH� HWPH� VXoXQGDQ�GROD\Õ� DUWDQ�FH]D�GDYDODUÕGÕU��
����� VD\ÕOÕ�.DQXQ¶XQ� JHQHO� JHUHNoHVLQGH� GH� EHOLUWLOGL÷L� JLEL�� dHN�.DQXQX� LOH�
LOJLOL� RODUDN� DoÕODQ� FH]D� GDYDVÕ� VD\ÕVÕ� YH� EX� FH]D� GDYDODUÕQÕQ� WRSODP� GDYDODU�
LoLQGHNL� RUDQÕ� |QHPOL� |Oo�GH� DUWPÕúWÕU.7 6|]� NRQXVX� LVWDWLVWLNOHU� ÕúÕ÷ÕQGD�� dHN�
.DQXQX¶QXQ� LKWL\DFÕ� NDUúÕODPDGÕ÷Õ�� FD\GÕUÕFÕ� ROPDGÕ÷Õ� YH� DoÕODQ� FH]D�
GDYDODUÕQÕQ� LVWHQLOHQ� VRQXFX� YHUPHGL÷L� J|U�ú�� D÷ÕUOÕN� ND]DQPÕúWÕU� �'|QPH]HU��
2001: ����� )DNDW�� GH÷LúLNOLNWHQ� |QFH� X\JXODQPDNWD� RODQ� KDSLV� FH]DVÕQÕQ� oHN�
EHGHOOHULQLQ� |GHQPHVL� EDNÕPÕQGDQ� FD\GÕUÕFÕ� ELU� HWNL\H� VDKLS� ROGX÷X� DoÕNWÕU�
(Dirikkan, 2002: ���� )H\]LR÷OX�� ����� 21; Sancar, 2002: 22-23). Bizim de 
NDWÕOGÕ÷ÕPÕ]�J|U�úH�J|UH��oHN�EHGHOLQL�|GHPH\HQ�NHúLGHFL�DoÕVÕQGDQ�KDSLV�FH]DVÕ�
FD\GÕUÕFÕ� ELU� XQVXU� ROPDNWD� YH� NHúLGHFL�� FH]D� GDYDVÕQÕQ� DoÕOPDVÕ� �]HULQH� oHN�
EHGHOLQL� |GH\HUHN� PDKNXP� ROPDNWDQ� NXUWXOPDNWD� YH� KDPLO� GH� DODFD÷ÕQD�
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NDYXúPDNWDGÕU�� 'ROD\ÕVÕ\OD�� KDSLV� FH]DVÕQÕQ� NDOGÕUÕOPDVÕ� dHN� .DQXQX¶QXQ�
DPDFÕQD�WHUV�G�úPHNWHGLU��'LULNNDQ������� ����)H\]LR÷OX������� 21). 

 
'H÷LúLNOL÷LQ� ELU� GL÷HU� DPDFÕQÕQ� GD� PDKNHPHOHULQ� Lú� \�N�Q�� D]DOWPDN�

ROGX÷X� JHUHNoHVLQH� GH� NDWÕOPDPÕ]� � P�PN�Q� GH÷LOGLU�� d�QN�� SDUD� FH]DVÕQÕQ�
verilebilmesi için de yarJÕODPD� \DSÕODFD÷Õ� PXWODNWÕU� YH� GROD\ÕVÕ\OD�
PDKNHPHOHULQ� Lú� \�N�QGH� GH� KHUKDQJL� ELU� D]DOPD� ROPD\DFDNWÕU� �Çeker, 2002; 
Dirikkan, 2002: ����(ULú������� 705; Ersoy, 2002: 74-75; Özen, 2002: 78). Bu 
VXoXQ�PD÷GXUODUÕQÕQ��DODFDNODUÕQD��ELU�DQ�|QFH�NDYXúDELOPHN�YH devreye bir de 
SDUD�FH]DVÕQÕ�VRNPDPDN�LoLQ�úLND\HW�KDNODUÕQÕ�NXOODQPD\DFDNODUÕ�G�ú�Q�OVH�GH��
NDQDDWLPL]FH� EX� GXUXP� ELOH� FH]D� GDYDVÕ� VD\ÕVÕQÕQ� D]DOPDVÕ� \|Q�QGH� HWNL�
\DUDWPD\DFDNWÕU��d�QN���DODFDNOÕODU�� DODFDNODUÕQD�NDYXúDELOPHN�DPDFÕ\OD�FH]DL�
hükümleri de NXOODQDUDN�IDLO��]HULQGH�EDVNÕ�ROXúWXUPDN�LVWH\HFHNOHUGLU�� 

 
dHN�.DQXQX¶QXQ�����PDGGHVLQGH�\DSÕODQ�GH÷LúLNOL÷LQ�ELU�GL÷HU�JHUHNoHVL�

GH�� ����� VD\ÕOÕ� .DQXQ¶OD� $QD\DVD¶QÕQ� ���� PDGGHVLQH� HNOHQHQ� ��� IÕNUD�
K�NP�G�U�� 6|]� NRQXVX� K�N�POH�� ³+Lo� NLPVH� \DOQÕ]FD� V|]OHúPHGHQ� GR÷DQ� ELU�
\�N�PO�O�÷��\HULQH�JHWLUHPHPHVLQGHQ�GROD\Õ�|]J�UO�÷�QGHQ�DOÕNRQDPD]´�HVDVÕ�
EHQLPVHQPLúWLU8�� ����� VD\ÕOÕ�.DQXQ¶XQ�+�N�PHW�*HUHNoHVL¶QGH�� ³oD÷GDú� FH]D�
KXNXNXQGD�� HNRQRPLN� LOLúNLOHULQ� JHOLúPHVL� YH� oHúLWOHQPHVL� VRQXFX� EX�
LOLúNLOHUGHQ� GR÷DQ� YH� Qetice itibariyle cezai müeyyideyi gerektiren eylemlere 
K�UUL\HWL� ED÷OD\ÕFÕ� FH]DQÕQ� EDúYXUXODFDN� HQ� VRQ� oDUH� RODUDN� |QJ|U�OPHVL��
‘ekonomik suça ekonomik ceza’ 9�LONHVLQLQ�GR÷PDVÕQD�\RO�DoPÕúWÕU��%X�QHGHQOH��
PDGGHGH� \HQLGHQ� \DSÕODQ� G�]HQOHPH\OH�� NHúLGH� HGLOHQ� oHNLQ� NDUúÕOÕ÷ÕQÕQ�
EXOXQPDPDVÕ� KDOLQGH�� EX� VXoX� LON� GHID� LúOH\HQOHU� LoLQ� oHN� EHGHOL� WXWDUÕ� NDGDU�
ROPDN��]HUH�QLVSL�SDUD�FH]DVÕ�YHULOPHVLQLQ�NDEXO�HGLOGL÷L�DoÕNODPDVÕ�\DSÕOPÕúWÕU��
*HUHNoHGH�YXUJXODQPÕú�RODQ�³HNRQRPLN�VXoD�HNRQRPLN�FH]D´� LONHVLQLQ�oHNOHU�
açÕVÕQGDQ� X\JXODQÕS� X\JXODQDPD\DFD÷Õ� KXVXVX� GRNWULQGH� WDUWÕúPDODUD� QHGHQ�
ROPXúWXU�� %X� WDUWÕúPDODU� WLFDUL� KD\DWWD� YH� |]HOOLNOH� \DUJÕ� oHYUHOHULQGH� |QHPOL�
WHUHGG�WOHULQ�GR÷PDVÕQD�QHGHQ�ROPXúWXU� 

 
%X� NRQXGD� VDYXQXODQ� LON� J|U�ú�� GH÷LúLNOLNWHQ� |QFH� dHN� .DQXQX¶QGD�

NDUúÕOÕNVÕ]� oHN� NHúLGHVL� LoLQ� |QJ|U�OHQ� KDSLV� FH]DVÕQÕQ�� $QD\DVD¶GD� \DSÕOPÕú�
RODQ� GH÷LúLNOL÷H� D\NÕUÕ� ROGX÷X� \|Q�QGHGLU� �Bozer, 2001: 63; Çeker, 2002; 
Domaniç, 2002: 157; Dönmezer, 2001: 157; Tekinalp, 2001: 58-59; Türk, 2002: 
27-����� <DUJÕWD\� GD� ELU� NDUDUÕnda, Anayasa uyum kanununun beklenilmesi 
JHUHNoHVL\OH� ER]PD� NDUDUÕ� YHUPLúWLU10�� %X� NDUDUD� NDUúÕ� <DUJÕWD\� &XPKXUL\HW�
%DúVDYFÕOÕ÷Õ�� NDUDUÕQ� NDOGÕUÕOPDVÕ� LVWHPLQGH� EXOXQPXúWXU�� %X� LVWHP� �]HULQH�
WRSODQDQ� <DUJÕWD\� &H]D� *HQHO� .XUXOX�� ³.DUúÕOÕNVÕ]� oHN� NHúLGH� HWPH� suçunda 
PHYFXW� G�]HQOHPH�� \DSWÕUÕPÕ� |]J�UO�÷�� ED÷OD\ÕFÕ� FH]D� ROPDVÕ� QHGHQL\OH�
$QD\DVD¶QÕQ� ���� PDGGHVLQLQ� ��� IÕNUDVÕQGDNL� NXUDOOD� oHOLúPHNWHGLU�� hVW� QRUP�
RODQ� YH� OHKH� EXOXQDQ� $QD\DVD� K�NP�� LOH� oHOLúHQ� ELU� NXUDOÕQ�
X\JXODQDELOLUOL÷LQGHQ�V|]�HGLOPHVLQH�RODQDN�EXOXQPDGÕ÷ÕQGDQ�oHOLúNL\L�JLGHUHQ�
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ELU� \DVDO� G�]HQOHPH� \DSÕOPDVÕQÕQ� EHNOHQPHVLQGH� YH� EXQD� J|UH� VDQÕNODUÕQ�
KXNXNL� GXUXPODUÕQÕQ� GH÷HUOHQGLULOPHVLQGH� ]RUXQOXOXN� PHYFXWWXU�� %X� LWLEDUOD�
g]HO� 'DLUH� ER]PD� NDUDUÕ� \HULQGH� ROXS�� <DUJÕWD\� &XPKXUL\HW� %DúVDYFÕOÕ÷Õ�
itira]ÕQÕQ� UHGGLQH���´� úHNOLQGH�NDUDU�YHUPLúWLU11��.DQDDWLPL]FH��<DUJÕWD\�KHU� LNL�
NDUDUGD� GD� \HWNLVLQL� DúPÕúWÕU�� d�QN�� &H]D�0XKDNHPHOHUL� 8VXO�� .DQXQX¶QXQ�
�����PDGGHVLQH�J|UH��ER]PD�NDUDUÕ�LoLQ��K�NP�Q�NDQXQD�D\NÕUÕ�ROPDVÕ�JHUHNLU��
Uyum kanununun beklenmesi ya da�NDQXQXQ�$QD\DVD¶\D�D\NÕUÕ�ROPDVÕ�JLEL�ELU�
VHEHS�� ER]PD� NDUDUÕQD� JHUHNoH� WHúNLO� HGHPH]� ()H\]LR÷OX�� ����: 27; Bozer, 
2001: ����NDUúÕ�J|U�ú�LoLQ�EN]��'|QPH]HU������: �����$QD\DVD¶QÕQ������YH������
PDGGHOHULQH� J|UH�� ELU� NDQXQ� K�NP�Q�Q� $QD\DVD¶\D� D\NÕUÕ� ROXS� ROPDGÕ÷ÕQD�
$QD\DVD�0DKNHPHVL�NDUDU�YHULU�YH�NDQXQXQ�LOJLOL�K�NP�Q�Q�$QD\DVD¶\D�D\NÕUÕ�
ROGX÷XQX� G�ú�QHQ� \HUHO� PDKNHPH�� NRQX\X� EHNOHWLFL� VRUXQ� \DSDUDN� $QD\DVD�
0DKNHPHVL¶QLQ�YHUHFH÷L�NDUDUÕ�EHNOHPHOLGLU��%X�K�N�POHULQ�ÕúÕ÷ÕQGD��<DUJÕWD\�
veya il k derece mahkemelerinin Anayasa’ya uygunluk denetimi 
\DSDPD\DFDNODUÕ� DoÕNWÕU� YH� \LQH�� PDKNHPHOHULQ�� QH� ]DPDQ� \�U�UO�÷H� JLUHFH÷L�
PHoKXO�RODQ�ELU�NDQXQX�EHNOHPH�KDNODUÕ�GD�EXOXQPDPDNWDGÕU�� 

 
%L]LP�GH� NDWÕOGÕ÷ÕPÕ]� J|U�úH� J|UH� LVH�� NDUúÕOÕNVÕ]� oHN� NHúLGH� HWPH� VXoX�

için öngörülHQ� KDSLV� FH]DVÕ� $QD\DVD¶QÕQ� ���� PDGGHVLQLQ� ��� IÕNUDVÕQD� D\NÕUÕ�
GH÷LOGLU�(Arkan, 2003: 21; Dirikkan, 2002: 2-���)H\]LR÷OX������: 26; Kalpsüz, 
2002: ���� 5HLVR÷OX�� ����: ����� (ULú�� ����: 7). Anayasa’da söz konusu olan 
K�NP�Q�X\JXODQDELOPHVL� LoLQ�� \�N�PO�O�÷�Q� VDGHFH�V|]OHúPHGHQ�GR÷PDVÕ�YH�
EX�\�N�PO�O�÷�Q�\HULQH�JHWLULOHPHPHVL�JHUHNLU��dHN��7�UN�7LFDUHW�.DQXQX¶QGD�
G�]HQOHQHQ�ELU�NDPEL\R�VHQHGL�ROXS�oLIWH�\HWNL�VD÷OD\DQ�|]HO�ELU�KDYDOHGLU�(Can 
ve Güner,1999: 216)���%X�VHEHSOH�oHN��ELU�V|]OHúPH�RODUDN�NDEXO�HGLOHmez ((ULú��
2003: 7; Dirikkan, 2002: 4-5; Göle, 2001: ���� 5HLVR÷OX�� ����: 133). Çek bir 
V|]OHúPH� VHEHEL\OH� NHúLGH� HGLOVH� ELOH� RQGDQ� ED÷ÕPVÕ]GÕU12.Her ne kadar, 
NHúLGHFL� LOH�PXKDWDS� EDQND� DUDVÕQGD� ELU� oHN� V|]OHúPHVL� ROVD� GD�� EX� V|]OHúPH�
NHúLGHFL�LOH�OHKGDU�DUDVÕQGDNL�LOLúNLGHQ�ED÷ÕPVÕ]GÕU�(Göle, 2001: 69). Son olarak 
GD��$QD\DVD¶QÕQ�DQÕODQ�PDGGHVL�ELU�\�N�PO�O�÷�Q�\HULQH�³JHWLULOHPHPHVLQGHQ´�
bahseder ki, ödeyebilecek durumdaki bir kimsenin borcunu ödememesi, bu 
PDGGH� NDSVDPÕQD� JLUPHPHNWHGLU�� 'H÷LúLNOLN� \DSÕOÕUken bu hususun gözden 
NDoÕUÕOPÕú� ROPDVÕ� GD�� NDQXQ� NR\XFXQXQ� JHUHNoHVLQLQ� GR÷UX� ROPDGÕ÷ÕQD� GHOLO�
WHúNLO� HWPHNWHGLU�� 7�P� EX� QHGHQOHUOH�� NDUúÕOÕNVÕ]� oHN� NHúLGH� HGHQ� NLPVH\H�
YHULOHQ�KDSLV�FH]DVÕ�$QD\DVD¶\D�D\NÕUÕ�GH÷LOGLU�((ULú������: 7; Dirikkan, 2002: 
5). NiWHNLP��$QD\DVD�0DKNHPHVL� GH� ����������� WDULK� YH� (������.����� VD\ÕOÕ�
NDUDUÕQGD�� NDUúÕOÕNVÕ]� oHN� VXoX� LoLQ� KDSLV� FH]DVÕ� YHULOPHVLQL� |QJ|UHQ� HVNL�
G�]HQOHPH\L��KLo�NLPVHQLQ�\DOQÕ]FD�V|]OHúPHGHQ�GR÷DQ�ELU�\�N�PO�O�÷��\HULQH�
JHWLUHPHPHVLQGHQ� GROD\Õ� |]J�UO�÷�QGHQ� \RNVXQ� EÕUDNÕODPD\DFD÷ÕQÕ� |QJ|UHQ�
$QD\DVD�K�NP�QH�D\NÕUÕ�EXOPDPÕúWÕU13. 

 
����� VD\ÕOÕ� .DQXQ� LOH�� NDUúÕOÕNVÕ]� oHN� NHúLGH� HWPH� VXoX� LoLQ� |QJ|U�OHQ�

KDSLV�FH]DVÕ�\HULQH�SDUD�FH]DVÕQÕQ�JHWLULOPLú�ROPDVÕQÕQ��VHUEHVW�SL\DVDGD�JDUDQWL�
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olarak da kabul edilen çeklere� RODQ� J�YHQL� VDUVÕFÕ� HWNL\H� QHGHQ� RODFD÷Õ�
NDQDDWLQGH\L]��$\UÕFD��V|]�NRQXVX�G�]HQOHPH\OH�ELUOLNWH��NDUúÕOÕNVÕ]�oHN�NHúLGH�
HWPH�VXoXQXQ�DUWDFD÷Õ�J|U�ú�QH�(.DUD\DOoÕQ������: 48)�GH�NDWÕOÕ\RUX]�� 

 
 
2��.$5ù,/,.6,=�d(.�.(ùø'(�(70(�68d8 
 
.DUúÕOÕNVÕ]� oHN� NHúLGH� Htme suçunun hukuki konusu, çek hamill erini 

NRUXPDN� YH� oHNH�RODQ�J�YHQLOLUOL÷L�� \DQL�NDPXVDO�J�YHQL�NRUXPDNWÕU� (Güngör 
ve Kaya, 2003: 43; Donay, 1986: 99; Sancar, 2002: 22; Malkoç ve Güler, 1990: 
128)��dHN�.DQXQX�LOH�DPDoODQDQ��oHN�KDPLOOHULQLQ�NRUXQPDVÕ�LOe birli kte çekle 
|GHPHOHULQ�GH�G�]HQOHQPHVLGLU��)DNDW��NDUúÕOÕNVÕ]�oHN�NHúLGH�HWPH�VXoXQXQ�WHVLV�
HGLOPHVL� LOH�� DODFDNOÕODUD� FH]D� WHKGLGL� VD\HVLQGH� DODFDNODUÕQD� NDYXúDELOPHOHUL�
RODQD÷Õ� VD÷ODQPÕúWÕU�� %X� GXUXP� GD�� DODFDNOÕODUÕQ� NRUXQPDVÕQD� |]HO� ELU� |QHP�
verilGL÷LQL�J|VWHUPHNWHGLU��.DQDDWLPL]FH��NDUúÕOÕNVÕ]�oHN�NHúLGHVL�VXoXQXQ�LKGDV�
HGLOPHVLQGHNL�DVÕO�DPDo��KDPLOOHULQ�NRUXQPDVÕ�LKWL\DFÕQGDQ�ND\QDNODQPDNWDGÕU� 

 
2.1. 6XoXQ�8QVXUODUÕ          
 
2.1.1. Suçun Maddi Unsuru 
 
dHN�.DQXQX¶QXQ�����PDGGHVLQLQ����IÕNUDVÕ�LQFHOHQGL÷LQGH��NDUúÕOÕNVÕ]�oHN�

NHúLGH� HWPH� VXoXQXQ� QHWLFHVL� ROPD\DQ�� \DQL� VÕUI� KDUHNHWWHQ� ROXúDQ� ELU� VXo�
ROGX÷X�J|U�O�U�()H\]LR÷OX������: 22).  

 
6|]�NRQXVX�VXoXQ�JHUoHNOHúPHVL�LoLQ��|QFHOLNOL�RODUDN��NDQXQGDNL�]RUXQOX�

úHNLO� úDUWODUÕQD� VDKLS� ELU� oHNLQ� NHúLGH� HGLOPLú� ROPDVÕ� JHUHNPHNWHGLU� (Öztan, 
2000: 286)�� %LU� VHQHGLQ� oHN� VD\ÕODELOPHVL� LoLQ�� |QFHOLNOH� 7�UN� 7LFDUHW�
.DQXQX¶QXQ� ����� PDGGHVLQGH� J|VWHULOHQ� XQVXUODUÕ� WDúÕPDVÕ� JHUHNPHNWHGLU��
$\UÕFD�� ����� VD\ÕOÕ�.DQXQ¶OD� \DSÕODQ� GH÷LúLNOL÷LQ� VRQXFXQGD�� KHVDS� VDKLELQLn 
YHUJL�NLPOLN�QXPDUDVÕQÕQ�GD�oHN��]HULQGH�\HU�DOPDVÕ�]RUXQOXOX÷X�JHWLULOPLúWLU��
dHN� .DQXQX¶QXQ� ����� VD\ÕOÕ� .DQXQ¶OD� GH÷LúLN� ��� PDGGHVL� X\DUÕQFD�� oHN�
�]HULQGH�� oHN� KHVDEÕQÕQ� EXOXQGX÷X� úXEHQLQ� DGÕ� YH� KHVDS� QXPDUDVÕQÕQ�
EXOXQPDPDVÕ�oHNLQ�JHoHUOLOL÷LQL�HWNLOHPH\HFHN�YH�IDNDW�YHUJL�NLPOLN�QXPDUDVÕ�
EXOXQPD\DQ�oHNOHU�JHoHUVL]�VD\ÕODFDNWÕU��6|]�NRQXVX�EX�G�]HQOHPH�EHUDEHULQGH�
ELU� VRUX\X� GD� JHWLUPHNWHGLU�� dHNOHULQ� ELU� |GHPH� DUDFÕQGDQ� ]L\DGH� NUHGL� DUDFÕ�
RODUDN�NXOODQÕOGÕ÷Õ��ONHPL]GH�YDGHOL�oHN�X\JXODPDVÕ�oRN�\D\JÕQGÕU�������VD\ÕOÕ�
.DQXQ�\�U�UO�÷H�JLUPHGHQ�|QFH�YDGHOL�RODUDN�NHúLGH�HGLOHQ�YH��]HULQGH�YHUJL�
NLPOLN� QXPDUDVÕ� EXOXQPD\DQ� oHNOHULQ� NDUúÕOÕNVÕ]� oÕNPDVÕ� GXUXPXQGD� QH�
RODFDNWÕU"������ VD\ÕOÕ�.DQXQ¶XQ�JHoLFL� ���PDGGHVLQLQ���� IÕNUDVÕ� X\DUÕQFD�� HVNL�
çek defterlerinden14� GROD\Õ� EDQNDQÕQ� NDQXQL� VRUXPOXOX÷X� KHU� oHN� \DSUD÷Õ� LoLQ�
DOWPÕú� PLO\RQ� OLUDGÕU�� .DQXQ�� EDQNDQÕQ� EHOLUOL� ELU� PLNWDUD� NDGDU� VRUXPOX�
RODFD÷ÕQÕ� G�]HQOH\HUHN� V|]� NRQXVX� oHNOHULQ� GH� JHoHUOL� RODFD÷ÕQÕ� K�NPH�
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ED÷ODPÕúWÕU��'ROD\ÕVÕ\OD��EX�oHNOHUH�LOLúNLQ�RODUDN�GD�NDUúÕOÕNVÕ]�oHN�NHúLGH�HWPH�
suçu söz konusu olabilecektir. 

 
.DUúÕOÕNVÕ]�oHN�NHúLGH�HWPH�VXoXQXQ�PH\GDQD�JHOHELOPHVLQLQ�LNLQFL�úDUWÕ�

LVH�� NHúLGH� WDULKLQGHQ� LWLEDUHQ� LEUD]� V�UHVL� LoLQGH� oHN� LEUD]� HGLOLQFH\H� NDGDU��
oHNLQ� NDUúÕOÕ÷ÕQÕQ� PXKDWDS� EDQND� QH]GLQGHNL� KHVDSWD� EXOXQGXUXOPDPDVÕGÕU�
()H\]LR÷OX�� ����: 22; Tekil , 1980: ����� .ÕQDFÕR÷OX�� ����: 329). Çek 
.DQXQX¶QXQ�����PDGGHVLQLQ� LON�IÕNUDVÕ�X\DUÕQFD��oHNLQ�YDGHOL�RODUDN�NHVLOPHVL�
QHGHQL\OH� KHVDSWD� NDUúÕOÕ÷ÕQÕQ� EXOXQPDPDVÕ� GD� V|]� NRQXVX� VXoXQ� ROXúPDVÕQD�
engel tHúNLO� HWPH\HFHNWLU15�� .DQXQ¶GD�� VXoXQ� ROXúDELOPHVL� LoLQ� ³\HWHUOL�
NDUúÕOÕ÷ÕQ�EXOXQPDPDVÕ´�úDUWÕ�(3XODúOÕ������: 168)�DUDQGÕ÷Õ�LoLQ��\HWHUOL�NDUúÕOÕ÷Õ�
EXOXQPDVÕQD� UD÷PHQ� ELU� EDúND� VHEHSOH� |GHQPH\HQ� oHNOHUGH� NDUúÕOÕNVÕ]� oHN�
NHúLGH� HWPH� VXoX� V|]� NRQXVX� ROPD\DFDNWÕU�� $QFDN�� DNGL� YH\D� NDQXQL� WHPLQDW�
VHEHEL\OH�oHNLQ�|GHQPHVL�GXUXPXQGD��oHN�\LQH�NDUúÕOÕNVÕ]�oHN�K�N�POHULQH�WDEL�
RODFDNWÕU�� ù|\OH� NL�� dHN� .DQXQX¶QXQ� GH÷LúLNOLNWHQ� |QFHNL� KDOLQGH�� JDUDQWL�
VHEHEL\OH�oHNL�|GH\HQ�EDQNDQÕQ�úLND\HW�KDNNÕ�EXOXQPX\RU�YH�EX�oHN�NDUúÕOÕNVÕ]�
RODUDN� QLWHOHQGLULOPL\RUGX�� )DNDW�� ����� VD\ÕOÕ� .DQXQ¶OD� GH÷LúLN� dHN�
.DQXQX¶QXQ� ��E� PDGGHVLQGH�� DNGL� YH\D� NDQXQL� WHPLQDWÕ� QHGHQL\OH� |GHPHGH�
EXOXQDQ� EDQNDQÕQ� úLND\HW� KDNNÕ� G�]HQOHQPLú� ROGX÷X� LoLQ�� WHPLQDW� VHEHEL\OH�
oHNLQ� |GHQPHVL� KDOLQGH� GH� NDUúÕOÕNVÕ]� oHN� NHúLGH� HWPH� VXoX� V|]� NRQXVX�
RODFDNWÕU�� $\UÕFD�� KDPLOLQ� ELU� EDúND� KHVDEÕQGD� SDUD� EXOXQPDVÕ� GD� (bankaya 
YLUPDQ� \HWNLVL� YHULOPHGL÷L� V�UHFH)� NDUúÕOÕNVÕ]� oHN� NHúLGH� HWPH� VXoXQXQ�
ROXúPDVÕQÕ�HQJHOOHPH\HFHNWLU�(Öztan, 2000: 288; Poroy ve Tekinalp, 1995: 284; 
Selçuk, 1993: 78). 

 
dHNLQ�EDQND\D�LEUD]ÕQÕQ�GD�VXoXQ�PDGGL�XQVXUODUÕQGDQ�ELUL�ROXS�ROPDGÕ÷Õ�

KXVXVX�GRNWULQGH�GH�WDUWÕúÕOPDNWDGÕU��%LU�J|U�úH�J|UH��oHNL�LEUD]�HGHQ�NLúL�KDPLO�
ROGX÷X�LoLQ��NHúLGHFLQLQ�KHUKDQJL�ELU�KDUHNHWL�V|]�NRQXVX�GH÷LOGLU��%X�QHGHQle, 
LEUD]�� VXoXQ�PDGGL� XQVXUX� ROPD\ÕS�� FH]DODQGÕUÕODELOPH� NRúXOXGXU� ()H\]LR÷OX��
2001: 22; Selçuk, 1993: 123)��%X�NRQXGDNL�ELU�GL÷HU�J|U�ú��oHNLQ�LEUD]ÕQÕ�VXoXQ�
PDGGL�XQVXUODUÕQGDQ�ELUL�RODUDN�NDEXO�HWPHNWHGLU�(Donay, 1986: �����5HLVR÷OX��
1985: 171)�� <DUJÕWD\� GD� LEUD]ÕQ� VXoXQ� PDGGL� XQVXUX� ROGX÷X� \|Q�QGH� NDUDU�
YHUPLúWLU16�� %X� WDUWÕúPDODU� VRQXFX� RUWD\D� oÕNDQ� J|U�úOHUGHQ� KDQJLVL�
EHQLPVHQLUVH�EHQLPVHQVLQ��V|]�NRQXVX�VXo�VHEHEL\OH�NRYXúWXUPD�\DSÕODELOPHVL�
YH�NHúLGHFLQLQ�FH]DODQGÕUÕODELOPHVL�LoLQ��oHNLQ�PXWODND�LEUD]Õ�JHUHNOLGLU��$\UÕFD��
oHNLQ� NDUúÕOÕ÷ÕQÕQ� EXOXQXS� EXOXQPDGÕ÷Õ� GD� LEUD]� LOH� |÷UHQLOHELOHFHNWLU��
.DQDDWLPL]FH�� LEUD]� EX� VXoXQ� KHP� PDGGL� XQVXUX� KHP� GH� FH]DODQGÕUÕODELOPH�
NRúXOX�RODUDN�HOH�DOÕQPDOÕGÕU� 

 
%X�NRQXGD�EHOLUWLOPHVL�JHUHNHQ�ELU�GL÷HU�KXVXV�LVH��LEUDz süresi geçtikten 

VRQUD�LEUD]�HGLOHQ�oHNLQ�NDUúÕOÕNVÕ]�oHN�RODUDN�QLWHOHQGLULOHPH\HFH÷LGLU�(Öztan, 
2000: 287; Poroy ve Tekinalp, 1995: �����5HLVR÷OX������: 171). Bunun nedeni 
LVH��7�UN�7LFDUHW�.DQXQX¶QXQ������PDGGHVL�LOH�NHúLGHFL\H�WDQÕQPÕú�RODQ�oHNWHQ�
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ca\PD�KDNNÕQÕQ�YDUOÕ÷ÕGÕU��<DUJÕWD\�GD��LEUD]�V�UHVL�JHoWLNWHQ�VRQUD�LEUD]�HGLOHQ�
oHNOHU� KDNNÕQGD�� NDUúÕOÕNVÕ]� oHNOHUH� LOLúNLQ� K�N�POHULQ� X\JXODQDPD\DFD÷Õ�
\|Q�QGH�NDUDUD�YDUPÕúWÕU17. 

 
2.1.2. Suçun Manevi Unsuru 
 
.DUúÕOÕNVÕ]� oHN� NHúLGH� HWPH� VXoXQXQ� PDQHYL� XQVXru konusunda da 

GRNWULQGH� WDUWÕúPDODU� PHYFXWWXU�� ����� VD\ÕOÕ� .DQXQ¶OD�� EX� VXo� LoLQ� D÷ÕU� KDSLV�
FH]DVÕ� \HULQH� D÷ÕU� SDUD� FH]DVÕ� |QJ|U�OP�úW�U�� 7�UN� &H]D� .DQXQX¶QXQ� ����
PDGGHVLQLQ� ��� IÕNUDVÕQD� J|UH� LVH�� D÷ÕU� SDUD� FH]DVÕ� GD� D÷ÕU� KDSLV� FH]DVÕ� JLEL��
cürümler için�|QJ|U�OHQ�ELU�FH]D�ROGX÷XQGDQ��VXoXQ�PDQHYL�XQVXUX�KXVXVXQGD��
����� VD\ÕOÕ� .DQXQ¶OD� \DSÕODQ� GH÷LúLNOLNWHQ� |QFHNL� WDUWÕúPDODU� ÕúÕ÷ÕQGD� ELU�
VRQXFD�YDUPDN�X\JXQ�RODFDNWÕU� 

 
<DUJÕWD\¶ÕQ� GD� EHQLPVHGL÷L18� ELU� J|U�úH� J|UH�� EX� VXoWD� REMHNWLI�

VRUXPOXOXN� HVDVÕQÕQ� YDUOÕ÷Õ� NDEXO� HGLOPLúWLU� (Donay, 1986: 110; Dönmezer, 
2002: 127; Öztan, 2000: 290)�� %X� J|U�ú�� VDYXQDQ� \D]DUODU�� HVNL� dHN�
.DQXQX¶QXQ� JHUHNoHVLQL� NHQGLOHULQH� WHPHO� DOPDNWDGÕUODU��0DGGH� JHUHNoHVLQGH�
³����PXKDWDS� EDQND\D� V�UHVL� LoLQGH� LEUD]� HGLOGL÷LQGH�|GHQPH\HQ�her türlü çek 
NHúLGHFLVLQLQ� FH]DODQGÕUÕOPDVÕ� |QJ|U�OP�úW�U´� GHQLOPHNWHGLU19. Kanaatimizce, 
JHUHNoHGHNL�³KHU�W�UO��oHN´�LEDUHVL��NHúLGH�WDULKLQGHQ�|QFH�LEUD]�HGLOHQ�oHNOHUL�
GH� EHOLUWPHN� DPDFÕ\OD� NXOODQÕOPÕúWÕU��.DOGÕ� NL�� JHUHNoHGH� REMHNWLI� VRUXPOXOXN�
HVDVÕQÕQ� EHQLPVHQGL÷L� NDEXO� HGLOVH� ELOH�� JHUHNoHOHU� NDQXQ� K�NP�QGH� GH÷LOGLU�
()H\]LR÷OX������: 24; Selçuk, 1993: 117). 

 
%L]LP�GH� NDWÕOGÕ÷ÕPÕ]� J|U�úH� J|UH� LVH�� EX� VXoXQ�PDQHYL� XQVXUX� NDVÕWWÕU�

(Göle, 1989: 213; Özgen, 1989: 67; Selçuk, 1993: ����� )H\]LR÷OX�����: 24). 
7�UN�&H]D�.DQXQX¶QXQ�����PDGGHVLQLQ����IÕNUDVÕQÕQ������EHQGLQH�J|UH��D÷ÕU�SDUD�
FH]DVÕ��F�U�POHUH�X\JXODQDQ�ELU�FH]DGÕU��<DQL��D÷ÕU�SDUD�FH]DVÕ�LOH�FH]DODQGÕUÕODQ�
VXo� F�U�PG�U�� 7�UN� &H]D� .DQXQX¶QXQ� ���� PDGGHVLQLQ� ��� IÕNUDVÕQD� J|UH� LVH��
F�U�PGH� NDVWÕQ� EXOXQPDPDVÕ� FH]D\Õ� NDOGÕUÕU�� 'ROD\ÕVÕ\OD�� ELU� F�U�P� RODQ�
NDUúÕOÕNVÕ]� oHN� NHúLGH� HWPH� VXoXQXQ� PDQHYL� XQVXUX� NDVÕWWÕU�� 2EMHNWLI�
VRUXPOXOXNWDQ� EDKVHGLOHELOPHVL� LoLQ�� DoÕN� ELU� G�]HQOHPHQLQ� YDUOÕ÷Õ�
gerekmektedir ()H\]LR÷OX�� ����: 24)�� )DNDW�� QH� GH÷LúLNOLNWHQ� |QFH� Qe de 
GH÷LúLNOLNWHQ�VRQUD��dHN�.DQXQX¶QGD�EX�\|QGH�ELU�G�]HQOHPH�\DSÕOPDPÕúWÕU� 

 
.DUúÕOÕNVÕ]� oHN� NHúLGH� HWPH� VXoXQXQ� PDQHYL� XQVXUX�� IDLOLQ� oHNL� NHúLGH�

HWWL÷L�DQGD��oHNLQ�NDUúÕOÕ÷ÕQÕQ�EX�DQGDQ�LWLEDUHQ�LEUD]�V�UHVL�VRQD�HULQFH\H�NDGDU�
EXOXQPD\DFD÷ÕQÕ� ELOPHVL� YH� LVWHPHVLGLU�� )DLOLQ� YDGHOL� ELU� oHN� NHúLGH� HWPLú�
ROPDVÕ� GD� VRQXFX� GH÷LúWLUPH\HFHNWLU�� d�QN��� dHN� .DQXQX¶QXQ� KHP�
GH÷LúLNOLNWHQ� |QFHNL� YH� KHP� GH� VRQUDNL� KDOLQGH�� �]HULQGH� \D]ÕOÕ� NHúLGH�
WDULKLQGHQ� |QFH� LEUD]� HGLOHQ� oHNOHUGH� GH� EX� VXoXQ� ROXúDELOHFH÷L� K�NPH�
ED÷ODQPÕúWÕU�� $\UÕFD�� 7�UN� &H]D� .DQXQX¶QXQ� ���� PDGGHVL� X\DUÕQFD�� NDQXQX�
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ELOPHPHN� PD]HUHW� VD\ÕOPDPDNWDGÕU�� 6|]� NRQXVX� PDGGH� K�NP�� LOH� W�P�
NDQXQODU� NDVWHGLOPLú� ROGX÷XQGDQ�� IDLOLQ� dHN� .DQXQX¶QGDNL� EX� K�NP��
ELOPHGL÷LQL� YH� EX� QHGHQOH� YDGHOL� oHNLQ� NDUúÕOÕ÷ÕQÕ� LEraz tarihinden önce 
EXOXQGXUPDGÕ÷ÕQÕ�LGGLD�HWPHVL�VXoXQ�ROXúXPXQX�HQJHOOHPH\HFHNWLU�()H\]LR÷OX��
2001: 26). 

 
2.2. Suçun Faili 
 
�����VD\ÕOÕ�.DQXQ¶GD�\DSÕODQ�GH÷LúLNOLNWHQ�|QFH��VDGHFH�oHNL�NHúLGH�HGHQ�

NLúLOHU� NDUúÕOÕNVÕ]� oHN� NHúLGHVL� VXoXQXQ� IDLOL� RODUDN� QLWelendirilmekte; hesap 
VDKLEL�� \HWNLOL� WHPVLOFL� \D� GD� |]HO� KXNXN� W�]HO� NLúLOHULQLQ� EX� VXo� QHWLFHVLQGH�
KHUKDQJL� ELU� FH]DL� VRUXPOXOXNODUÕ� EXOXQPDPDNWD\GÕ20�� ����� VD\ÕOÕ� .DQXQ¶XQ�
GH÷LúLN�����PDGGHVLQH�J|UH�LVH��KHVDS�VDKLSOHUL��\HWNLOL�WHPVLOFLOHU�YH�|]HO�KXNXN 
W�]HO� NLúLOHULQLQ� GH� FH]DL� VRUXPOXOXNODUÕ� J�QGHPH� JHOHELOHFHNWLU�� $GÕ� JHoHQ�
NDQXQ�K�NP��HOH�DOÕQGÕ÷ÕQGD� 

 
i) dHN� KHVDEÕ� VDKLEL� YH\D� VDKLSOHUL� JHUoHN� NLúL� ROXS� GD�� EX� JHUoHN� NLúL�

YH\D� NLúLOHU� WDUDIÕQGDQ� NDUúÕOÕNVÕ]� oHN� NHúLGH� HGLOPLúVH�� EX� oHN� KHVDEÕ� VDKLEi 
veya sahipleri, 

ii) dHN�KHVDEÕ�VDKLEL�JHUoHN�NLúLQLQ�\HWNLOL�WHPVLOFLVL�WDUDIÕQGDQ��EX�KHVDS�
VDKLEL�\DUDUÕQD�oHN�NHúLGH�HGLOPLú�LVH��EX�KHVDS�VDKLEL� 

iii)� *HUoHN� NLúL\L� WHPVLO� HGHQ� WHPVLOFLQLQ� G�]HQOHGL÷L� oHNOHU� LoLQ�� oHNL�
imza eden temsilci, 

iv) Tüzel kLúLOHUGH�� \HWNLOL� RUJDQ� YH\D� WHPVLOFLOHU� WDUDIÕQGDQ� NDUúÕOÕNVÕ]�
oHN�NHúLGH�HGLOPLú�LVH�RUJDQ�YH\D�WHPVLOFLOHU� 

v)�2UJDQ�YH�WHPVLOFLOHU�WDUDIÕQGDQ��oHN�KHVDEÕ�VDKLEL�W�]HO�NLúLQLQ�\DUDUÕQD�
oHN� G�]HQOHQPLú� LVH�� EX� W�]HO� NLúLOHU� DOH\KLQH� NDUúÕOÕNVÕ]� oHN� VXoX� ROXúWX÷X�
görülecektir. 

 
����� VD\ÕOÕ�.DQXQ¶OD� |]HO�KXNXN� W�]HO� NLúLOHUL� LoLQ� GH� FH]DL� VRUXPOXOXN�

|QJ|U�OP�úW�U��2UJDQ�YH� WHPVLOFLOHU� WDUDIÕQGDQ��oHN�KHVDEÕ�VDKLEL� W�]HO�NLúLQLQ�
\DUDUÕQD� oHN� G�]HQOHQPLú� LVH� W�]HO� NLúL� KDNNÕQGD� GD� SDUD� FH]DVÕQD�
K�NPROXQDFDNWÕr21�� %X� SDUD� FH]DVÕQÕQ� JHUoHN� NLúLOHU� WDUDIÕQGDQ� |GHQPHPHVL�
GXUXPXQGD�LVH�KDSLV�FH]DVÕQD�K�NPHGLOHELOHFHNWLU��)DNDW��W�]HO�NLúLOHU�LoLQ�KDSLV�
FH]DVÕQD�K�NPHGLOHPH\HFH÷L�DoÕNWÕU��.DQXQ¶GD�ELU�EDúND�\DSWÕUÕP�|QJ|U�OP�ú�
ROPDGÕ÷ÕQGDQ��|GHQPH\HQ�SDUD�FH]DVÕ�GD�ELU�EDúND�\DSWÕUÕPD�oHYULOHPH\HFHNWLU�
(Dönmezer, 2002: 125). 

 
+HVDS� VDKLEL� JHUoHN� YH\D� W�]HO� NLúLQLQ� FH]DODQGÕUÕODELOPHVL� LoLQ�� \HWNLOL�

WHPVLOFLQLQ� RQODUÕQ� \DUDUÕQD� KDUHNHW� HWPHVL� JHUHNPHNWHGLU�� 7HPVLOFLQLQ� NHQGL�
PHQIDDWL�LoLQ�KDUHNHW�HWWL÷L�GXUXPODUGD��KHVDS�VDKLEL�JHUoHN�\D�GD�W�]HO�NLúLQLQ�
FH]DODQGÕUÕODELOPHVL�P�PN�Q�GH÷LOGLU�(Yenidünya, 2003: 28). 
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����� VD\ÕOÕ� .DQXQ¶XQ� GH÷LúLN� ���� PDGGHVLQGH�� WHPVLOFLOHULQ�� \HWNLOL�
ROPDODUÕ�KDOLQGH��FH]DODQGÕUÕODFDNODUÕ�|QJ|U�OP�úW�U��<HWNLVL]�WHPVLOFLOHULQ�V|]�
konusu suçX� LúOHPHOHUL� LKWLPDOLQH� ELQDHQ� LVH� KHUKDQJL� ELU� G�]HQOHPH�
\DSÕOPDPÕúWÕU��.DQDDWLPL]FH��\HWNLVL]�WHPVLOFL��oHN�KHVDEÕ�VDKLEL�W�]HO�NLúL�YH\D�
oHN�KHVDEÕ�VDKLEL�JHUoHN�NLúL�\DUDUÕQD�oHN�NHúLGH�HWPLúVH��oHN�KHVDS�VDKLSOHUL�LOH�
yetkisiz temsilcinin de sorumlu oOPDVÕ� JHUHNPHNWHGLU�� <HWNLVL]� WHPVLOFLQLQ�
NHQGL� \DUDUÕ� LoLQ� oHN� NHúLGH� HWPHVL� GXUXPXQGD��.DQXQ¶XQ� ODI]L� \RUXPXQGDQ��
EXQODUÕQ�FH]DODQGÕUÕODPD\DFD÷Õ�VRQXFXQD�YDUÕOPDNWDGÕU��)DNDW��NDQDDWLPL]FH�GH��
Kanun’da söz konusu bu ihtimale yönelik bir düzenleme eksikli÷L�
EXOXQPDNWDGÕU�� %X� H\OHPLQ�� D\UÕFD� NRúXOODUÕ� YDU� LVH�� GRODQGÕUÕFÕOÕN� VXoXQX�
ROXúWXUPDVÕ�P�PN�QG�U�((ULú������: 787). 

 
dHN�.DQXQX¶QXQ�����PDGGHVLQLQ�JHUHNoHVLQGH��³oLIW�LP]D�LOH�oHN�NHúLGH�

HWPH�\HWNLVLQLQ�YHULOGL÷L�KDOOHUGH��\HWNL�YHULOHQOHUGHQ�VDGHFH�ELULVLQLQ�LP]DVÕ�LOH�
oHNLQ� NHúLGH� HGLOPHVL� KDOLQGH� EX� NLúLQLQ� GH� \HWNLOL� WHPVLOFL� VD\ÕODFD÷Õ´�
EHOLUWLOPLúWLU�� %X� LIDGHQLQ� NDEXO�� KDOLQGH�� LP]D\Õ� DWDQ� WHPVLOFL� YH� \DUDUÕQD�
KDUHNHW� HWPHVL� NRúXOX\OD� WHPVLO� ROXQDQÕQ� FH]DL� VRUXPOXOX÷X� J�QGHPH�
gelecektir. Fakat, kaQXQ� JHUHNoHVL\OH� NDQXQODU� GH÷LúPH\HFH÷L� JLEL�� FH]DL�
\|QGHQ� GH� KHUKDQJL� ELU� X\JXODPD� \DSÕODPD]�� <DQL�� EX� NRQXGDNL� JHQHO� NXUDO�
RODQ� ³DQRQLP� úLUNHWOHUGH� X\JXODQDQ� oLIW� LP]D´� K�NP�Q�Q� WHUNHGLOPHVL� V|]�
NRQXVX� RODPD]�� 6RQXo� RODUDN�� LP]D\Õ� DWDQ� WHPVLOFLQLQ� \HWNLViz temsilci 
ROGX÷XQXQ� YH� WHPVLO� ROXQDQÕQ� GD� VRUXPOXOX÷XQXQ� PHYFXW� ROPD\DFD÷ÕQÕQ�
NDEXO��GR÷UX�RODFDNWÕU�((ULú������: 787)  

 
�����6XoXQ�&H]DVÕ 
 
dHN� .DQXQX¶QXQ� ���� PDGGHVLQLQ� ��� IÕNUDVÕ� X\DUÕQFD�� NDUúÕOÕNVÕ]� oHN�

NHúLGHVL�VXoXQX�LúOH\HQ��NLPVHOHU�KDNNÕQGD�oHN�EHGHOL�NDGDU�D÷ÕU�SDUD�FH]DVÕQD�
K�NPHGLOHFHN� YH� IDNDW� YHULOHFHN� SDUD� FH]DVÕ� ��� 0LO\DU� 7/�¶GHQ� ID]OD�
RODPD\DFDNWÕU22�� ���� PDGGHGH� |QJ|U�OHQ� EX� \DSWÕUÕPÕQ�� X\JXODPDGD�� DúD÷ÕGD�
GH÷LQHFH÷LPL]�VRUXQODUD�\RO�DoDELOHFH÷L�NDQDDWLQGH\L]� 

 
<XNDUÕGD� GD� GH÷LQLOPLú� ROGX÷X� JLEL�� NDUúÕOÕNVÕ]� oÕNDQ� oHNWH�� oHN�

NHúLGHFLVLQLQ�oHN�EHGHOL�WXWDUÕ�NDGDU�D÷ÕU�SDUD�FH]DVÕ\OD�FH]DODQGÕUÕODFD÷Õ�K�NPH�
ED÷ODQPÕúWÕU�� 6|]� NRQXVX� EX� K�NP�Q� oRN� DoÕN� ROGX÷X� YH� X\JXODPDVÕQGD�
KHUKDQJL�ELU�VRUXQ�oÕNPD\DFD÷Õ�J|U�ú�QH�NDWÕOPÕ\RUX]��%X�K�N�P��KHU�ne kadar 
KDPLOLQ� ]DUDUÕQÕ� NDUúÕODPD\D� \|QHOLN� ROPD\ÕS�� FH]DL� QLWHOLNWH� ROVD� GD�� NÕVPL�
|GHPH�YH\D�\DVDO�|GHPH�PLNWDUÕ�J|]�|Q�QGH�EXOXQGXUXOPDNVÕ]ÕQ��oHN��]HULQGH�
\D]ÕOÕ� PLNWDU� NDGDU� D÷ÕU� SDUD� FH]DVÕQD� K�NPHGLOPHVL�� NDQDDWLPL]FH�� DGLO�
ROPD\DQ� VRQXoODU� GR÷XUDFDNWÕU�� %L]� GH�� oHNLQ� ELU� NÕVPÕQÕQ� NDUúÕOÕ÷ÕQÕQ� YDU�
ROPDVÕ�YH�EX�NÕVPÕQ�KDPLO�WDUDIÕQGDQ�WDKVLO�HGLOPHVL�KDOLQGH��|GHQHQ�NÕVPÕQ�oHN�
EHGHOLQGHQ� G�ú�OPHVL� YH� JHUL\H� NDODQ� oHN� EHGHOL� �]HULQGHQ� NHúLGHFLQLQ�
FH]DODQGÕUÕOPDVÕ�JHUHNWL÷L�J|U�ú�QH�((ULú������: 789) NDWÕOÕ\RUX]��dHN�KDPLOLQLQ�
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NÕVPL� |GHPH\L� NDEXO� HWPHGL÷L� GXUXPODUGD� GR÷DELOHFHN� VRUXQODUÕQ� RUWDGDQ�
NDOGÕUÕOPDVÕ� DPDFÕ\OD�� KDPLOLQ� NÕVPL� NDUúÕOÕ÷Õ� DOPD\Õ� UHGGHGHPH\HFH÷L�
KXVXVXQXQ�K�NPH�ED÷ODQPDVÕQÕQ�GDKD�\HULQGH�RODFD÷Õ�J|U�ú�QH�(Arkan, 2003: 
21)�GH�NDWÕOPDNWD\Õ]� 

 
dHN� .DQXQX¶QXQ� ���� PDGGHVLQLQ� ��� IÕNUDVÕQGD�� \DEDQFÕ� SDUD� �]HULQGHQ�

G�]HQOHQHQ� oHNOHU� KDNNÕQGD� ELU� G�]HQOHPH� \DSÕOPDPÕúWÕU�� %LU� J|U�úH� J|UH��
.DQXQ¶GD� \DEDQFÕ� SDUD� �]HULQH� G�]HQOHQHQ� oHNOHU� \|Q�QGHQ� ELU� FH]D�
|QJ|U�OPHPLúWLU�YH�úDUWODUÕ�YDUVD�GRODQGÕUÕFÕOÕN�VXoX�V|]�NRQXVX�RODFDNWÕU�((ULú��
2003: 790)��%X�J|U�ú�Q�\HULQGH�ROPDGÕ÷Õ�NDQÕVÕQGD\Õ]��øON�RODUDN��7�UN�7LFDUHW�
.DQXQX¶QXQ� ����� PDGGHVL� X\DUÕQFD�� oHN� EHGHOL� \DEDQFÕ� ELU� SDUD� LOH� LIDGH�
HGLOPLú� RODELOLU��<LQH�� D\QÕ�PDGGHQLQ� ��� IÕNUDVÕQD� J|UH�� \DEDQFÕ� SDUD� LOH� LIDGH�
HGLOHQ� WXWDUÕQ�� oHNLQ� LEUD]� J�Q�QGHNL� GH÷HUL� �]HULQGHQ� PHPOHNHW� SDUDVÕ� LOH�
|GHQPHVL� JHUHNLU�� $\QHQ� |GHPH� ND\GÕQÕQ� EXOXQGX÷X� GXUXPODUGD� LVH�� EHGHO��
oHNWH� \D]ÕOÕ� SDUD� ELULPL� úHNOLQGH� |GHQHFHNWLU�� 6RQXo� RODUDN�� 7�UN� 7LFDUHW�
.DQXQX��\DEDQFÕ�SDUD��]HULQH�oHN�NHúLGH�HGLOPHVLQH�RODQDN�WDQÕPÕúWÕU��$\UÕFD��
dHN�.DQXQX¶QXQ�����PDGGHVLQGH�SDUD�ELULPL�EDNÕPÕQGDQ�ELU�D\UÕPD�JLGLOPHPLú�
YH�³oHN�EHGHOL�WXWDUÕ�NDGDU´�SDUD�FH]DVÕ�YHULOHFH÷L�EHOLUWLOPLúWLU��6|]�NRQXVX�SDUD�
FH]DVÕQÕQ� �VW� VÕQÕUÕQÕQ� 7�UN� /LUDVÕ� FLQVLQGHQ� J|VWHULOPLú� ROPDVÕ� GD�� NDQXQ�
NR\XFX� W�P� SDUD� ELULPOHULQL� D\UÕ� D\UÕ� HOH� DODPD\DFD÷ÕQGDQ�� \DEDQFÕ� SDUD�
�]HULQGHQ� G�]HQOHQHQ� oHNOHUGH� NDUúÕOÕNVÕ]� oHN� NHúLGH� HWPH� VXoXQXQ�
ROXúPD\DFD÷ÕQÕ� J|VWHUPH]�� %X� PDGGHGHNL� HNVLNOL÷LQ�� \DEDQFÕ� SDUD� �]HULQGHQ�
düzenlHQHQ� oHNOHUGH�� FH]DQÕQ� QDVÕO� KHVDSODQDFD÷ÕQÕQ� G�]HQOHQPHPLú�
ROPDVÕQGDQ� ND\QDNODQGÕ÷Õ� V|\OHQHELOLU�� %X� GXUXPGD� GD�� 7�UN� 7LFDUHW�
.DQXQX¶QXQ� ����� PDGGHVLQLQ� ��� IÕNUDVÕ� K�NP�� X\DUÕQFD�� V|]� NRQXVX� \DEDQFÕ�
SDUDQÕQ� LEUD]� J�Q�QGHNL� NXUXQ� HVDV� DOÕQPDVÕ� VXUHWL\OH� EXOXQDFDN� 7�UN� /LUDVÕ�
WXWDUÕ�NDUúÕOÕ÷ÕQGD�FH]D\D�K�NPHGLOHELOHFHNWLU�(Arkan, 2003: 22). 

 
����PDGGHGH� |QJ|U�OP�ú� RODQ� SDUD� FH]DVÕ� QLVSL� QLWHOLNWHGLU�� .DUúÕOÕNVÕ]�

oHN� NHúLGHVLQH� LOLúNLQ� FH]D� NDUDUÕ� NHVLQOHúWLNWHQ� VRQUD�� V|]� NRQXVX� EX� SDUD�
FH]DVÕ�&XPKXUL\HW�%DúVDYFÕOÕ÷Õ¶QFD�WDKVLO�HGLOHFHNWLU��1LVSL�QLWHOLNWHNL�D÷ÕU�SDUD�
FH]DVÕQÕQ�|GHQPH\HQ�NÕVPÕ��KDSLV�FH]DVÕQD�oHYULOHFHNWLU��%X�KDSLV�V�UHVL�VÕQÕUOÕ�
ROXS�� �o� \ÕOGDQ� ID]OD� ROPDVÕ�P�PN�Q� GH÷LOGLU�� %XQD� UD÷PHQ� |GHQPHPLú� D÷ÕU�
SDUD� FH]DVÕ� PHYFXWVD�� EX� WXWDUÕQ� WDKVLOL� LoLQ�� FH]D\D� LOLúNLQ� PDKNHPH� NDUDUÕ�
PDKDOOLQ� HQ� E�\�N� PDO� P�G�UO�÷�QH� J|QGHULOHFHN� YH� EX� P�G�UO�÷�Q� LOJLOL�
ELULPOHUL� WDUDIÕQGDQ� ����� VD\ÕOÕ� $PPH� $ODFDNODUÕQÕQ� 7DKVLO� 8VXO�� +DNNÕQGD�
.DQXQ� K�N�POHUL� oHUoHYHVLQGH� WDKVLODW� \DSÕODFDNWÕU� ((ULú�� ����: 792). Yani, 
SDUD� FH]DVÕ� ELU� NDPX� DODFD÷Õ� QLWHOL÷LQGHGLU�� .DPX� DODFDNODUÕ� LVH� øFUD� YH� øIODV�
.DQXQX¶QXQ������PDGGHVL�X\DUÕQFD�LPWL\D]OÕ�DODFDN�RODUDN�QLWHOHQGLULOGL÷L�LoLQ��
IDLO�KDNNÕQGD�ELU�LFUD�WDNLEL�\DSÕOGÕ÷ÕQGD�YH\D�IDLO�LIODV�HWWL÷LQGH�|QFHOLNOH�SDUD�
FH]DVÕ� |GHQHFHN�� EX� |GHPHQLQ� DUGÕQGDQ� SDUD� NDOPDVÕ� GXUXPXQGD� LPWL\D]VÕ]�
DODFDNOÕODU� DODFDNODUÕQÕ� HOGH� HGHELOHFHNOHUGLU�� %X� GXUXPGD� GD� SDUD� FH]DVÕ�
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DPDFÕQD� XODúPDPÕú� RODFDN� YH� oHN� EHGHOL� WDKVLO� HGLOHPH]� GXUXPD� JHOHFHNWLU�
(Dirikkan, 2002: ����(ULú������: 792). 

 
4814 sayÕOÕ� .DQXQ¶OD� \DSÕODQ� GH÷LúLNOLNOHUGHQ� ELU� GL÷HUL� GH�� NDUúÕOÕNVÕ]�

oHN� NHúLGHVL� VXoXQGDQ� P�NHUULUOHUH� ELU� \ÕOGDQ� EHú� \ÕOD� NDGDU� KDSLV� FH]DVÕ�
YHULOHFH÷L�K�NP�G�U��%XUDGD�V|]�NRQXVX�RODQ�KDSLV�FH]DVÕ��NDUúÕOÕNVÕ]�NDODQ�oHN�
EHGHOL� YH� IDLOLQ� GXUXPX� JLEL� NÕVWDVODr göz önünde bulundurularak tayin 
HGLOHFHNWLU��)DNDW��dHN�.DQXQX¶QXQ�����PDGGHVLQLQ���IÕNUDVÕQÕQ�VRQ�F�POHVL�LOH�
JHWLULOPLú� RODQ� EX� K�NP�Q�X\JXODQDELOPHVL�QHUHGH\VH� LPNDQVÕ]GÕU��gQFHOLNOH��
NDUúÕOÕNVÕ]� oHN� NHúLGHVL� VXoX�� WDNLEL� úLND\HWH� ED÷OÕ� RODQ� VXoODUGDQ� ELUL� ROGX÷X�
LoLQ��úLND\HWWHQ�YD]JHoLOPHVL�KDOLQGH�K�N�P�E�W�Q�VRQXoODUÕ�LOH�RUWDGDQ�NDONPÕú�
RODFDNWÕU��%XQXQ�\DQÕVÕUD��WHNHUU�U�Q�JHUoHNOHúPLú�VD\ÕODELOPHVL�LoLQ��NDUúÕOÕNVÕ]�
oHNH� LOLúNLQ� D÷ÕU� SDUD� FH]DVÕ� K�NP�Q�Q� NHVLQOHúPLú� ROPDVÕ� YH� FH]DQÕQ�
LQID]ÕQGDQ� VRQUD�� LNLQFL� NH]� NDUúÕOÕNVÕ]� oHN� NHúLGHVL� VXoXQXQ� LúOHQPHVL�
JHUHNPHNWHGLU��6RQ�RODUDN�GD�������VD\ÕOÕ�.DQXQ¶XQ���F�PDGGHVLQGH�VD\ÕOPÕú�
RODQ� NRúXOODUÕ� \HULQH� JHWLUHQ� IDLO� KDNNÕQGDNL� K�N�P�� W�P� VRQXoODUÕ\OD� ELUOLNWH�
RUWDGDQ� NDONDFDNWÕU� YH� EX� GXUXPGDNL� IDLO� D\QÕ� VXoX� WHNUDU� LúOHGL÷LQGH�� V|]�
NRQXVX� WHNHUU�U� K�NP�QH� PDUX]� NDOPD\DFDNWÕU�� 6D\ÕODQ� W�P� EX� QHGHQOHUOH��
P�NHUULUOHU� LoLQ� JHWLULOPLú� RODQ� EX� K�NP�Q� X\JXODQPDVÕQÕQ� YH� GH� VXoXQ�
P�NHUULUOHULQH�KDSLV�FH]DVÕ�YHULOHELOPHVLQLQ�VDGHFH�WHRULGH�NDODFDN�ELU�G�ú�QFH�
ROGX÷X�J|U�ú�QH�((ULú������: 791)�NDWÕOPDNWD\Õ]� 

 
dHN� .DQXQX¶QXQ� ���� PDGGHVLQLQ� ��� IÕNUDVÕ� X\DUÕQFD�� NDUúÕOÕNVÕ]� oHN�

NHúLGH� HGHQ� oHN� KHVDEÕ� VDKLSOHUL� LOH� \HWNLOL� WHPVLOFLOHULQLQ�� D÷ÕU� SDUD� FH]DVÕQÕQ�
\DQÕVÕUD�� VXoXQ�QLWHOL÷LQH�J|UH�ELU�\ÕO� LOH�EHú�\ÕO�DUDVÕnda belirlenecek bir süre 
LoLQ�oHN�KHVDEÕ�DoWÕUPDODUÕQÕQ�\DVDNODQPDVÕQD�NDUDU�YHULOHFHNWLU� 

 
.DUúÕOÕNVÕ]�oÕNDQ�KHU�oHN�\DSUD÷ÕQÕQ�D\UÕ�VXo�PX�VD\ÕODFD÷Õ��\RNVD�7�UN�

&H]D�.DQXQX¶QXQ�����PDGGHVL�X\DUÕQFD�P�WHVHOVLO�VXo�PX�VD\ÕODFD÷Õ�KXVXVX�GD�
Çek Kanunu’nun ���� PDGGHVLQLQ� ��� IÕNUDVÕ� LOH� DoÕNOÕ÷D� NDYXúWXUXOPXúWXU�� %X�
K�N�P�X\DUÕQFD�� NÕVPHQ� YH\D� WDPDPHQ�NDUúÕOÕNVÕ]� oÕNDQ� KHU� oHN� \DSUD÷Õ� D\UÕ�
VXo�WHúNLO�HGHFHNWLU��'ROD\ÕVÕ\OD��ELU�NLúLQLQ�ERUFXQX�E|O�POHUH�D\ÕUPDVÕ�YH�EX�
oHNOHULQ�NDUúÕOÕNVÕ]�oÕNPDVÕ�KDOLQGH��EX�oHNOHULQ�KHU�ELUL�D\UÕ�VXo�ROXúWXUDFDN�YH�
KHU�ELUL�LoLQ�D\UÕ�D\UÕ�úLND\HWWH�EXOXQXOPDVÕ�JHUHNHFHNWLU23. Fail , her çek bedeli 
LoLQ�D\UÕ�D\UÕ�FH]DODQGÕUÕODFDNWÕU� 

 
2.4. 6RUXúWXUPD�vH�.RYXúWXUPD�8VXO� 
 
����� VD\ÕOÕ� .DQXQ� LOH�� ����� VD\ÕOÕ� dHN� .DQXQX¶QD� ³VRUXúWXUPD� YH�

NRYXúWXUPD� XVXO��� J|UHYOL� YH� \HWNLOL� PDKNHPH´� NHQDU� EDúOÕNOÕ� ��E� PDGGHVL�
HNOHQPLúWLU�� 'H÷LúLNOLNWHQ� |QFH� NDUúÕOÕNVÕ]� oHN� NHúLGHVL� VXoXQXQ� \HU� DOGÕ÷Õ�
PDGGHGH�EHOLUWLOPLú�RODQ�úLND\HW�KDNNÕ��EX�PDGGH\H�WDúÕQPÕúWÕU� 
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.DUúÕOÕNVÕ]� oHN� NHúLGH� HWPH� VXoXQGDQ� GROD\Õ�� IDLO� YH\D� IDLOOHU� KDNNÕQGD�
NRYXúWXUPD\D�EDúODQDELOPHVL�LoLQ��dHN�.DQXQX¶QGD�EHOLUWLOHQ�NLúLOHUGHQ�ELULQLQ�
úLND\HWLQH�LKWL\Do�YDUGÕU��<DQL�EX�VXo��WDNLEL�úLND\HWH�ED÷OÕ�RODQ�ELU�VXoWXU��%X�
seEHSOH��E|\OH�ELU�úLND\HWLQ�EXOXQPDGÕ÷Õ�KDOOHUGH�&XPKXUL\HW�6DYFÕVÕ¶QÕQ�UH¶VHQ�
WDNLEH�JHoHELOPHVL�P�PN�Q�GH÷LOGLU�� 

 
'H÷LúLNOLNWHQ� |QFH� VDGHFH� KDPLOH� WDQÕQPÕú� RODQ� úLND\HW� KDNNÕQÕQ�

NDSVDPÕ�������VD\ÕOÕ�.DQXQ¶OD�JHQLúOHWLOPLúWLU��.DUúÕOÕNVÕ]�oHN�NHúLGH�HGLOPesi 
VXoXQGDQ� GROD\Õ� VRUXúWXUPD� YH� NRYXúWXUPD� \DSÕOPDVÕ�� KDPLOLQ�� oHNL� HOLQGH�
EXOXQGXUPDODUÕ�NRúXOX\OD24�|GHPHGH�EXOXQDQ�FLUDQWDQÕQ�\D�GD�NDQXQL�YH\D�DNGL�
WHPLQDWÕ� QHGHQL\OH� |GHPHGH� EXOXQDQ� EDQNDQÕQ� úLND\HWLQH� ED÷OÕGÕU�� ùLND\HW�
KDNNÕQÕQ� YDUOÕ÷ÕQGDQ� V|]� HGLOHbilmesi için çekin hukuka uygun bir sebeple 
P�úWHNLQLQ� HOLQGH� EXOXQPDVÕ� JHUHNOLGLU�� dHNL� oDODQ� \D� GD� ND\EHGLOPLú� oHNL�
EXODQ� NLPVHOHULQ� úLND\HW� KDNODUÕ� EXOXQPDPDNWDGÕU�� dHNLQ� PXKDWDS� EDQND\D�
LEUD]Õ�YH�NDUúÕOÕNVÕ]�ROGX÷XQXQ�WHVSLWL� LOH�VXo�PH\GDQD�JHOPLú�RODFD÷ÕQGDQ��EX�
DQGDQ� VRQUD� oHNL� GHYUDODQODUÕQ� VXoWDQ� ]DUDU� J|UP�ú� ROGXNODUÕ� NDEXO� HGLOHPH]��
%X� QHGHQOH� DODFD÷ÕQ� WHPOLN� HGLOGL÷L� EX� NLúLOHULQ� GH� úLND\HW� KDNODUÕ� \RNWXU�
(Güngör ve Kaya, 2003: 49). 

 
dHN� .DQXQX¶QXQ� � ��E� PDGGHVLQLQ� ��� IÕNUDVÕQGD� úLND\HWoL� RODELOHcek 

NLúLOHUGHQ� LONL� RODUDN� J|VWHULOPLú� RODQ� KDPLOLQ�� JHUoHN� YH\D� W�]HO� NLúL� ROPDVÕ�
P�PN�QG�U�� *HUoHN� NLúL�� úLND\HW� KDNNÕQÕ�� EL]]DW� YH\D� YHNLO� DUDFÕOÕ÷Õ� LOH�
NXOODQDELOHFHNWLU��%LUGHQ�ID]OD�KDPLOLQ�EXOXQGX÷X�GXUXPODUGD�úLND\HW�KDNNÕQÕQ�
QDVÕO� NXOODQÕODFD÷ÕQD� LOLúNLQ� ELU� G�]HQOHPH� \DSÕOPDPÕúWÕU�� .DUúÕOÕNVÕ]� oHNLQ�
üzerinde; “A1 veya A2’ye ödeyiniz” ibaresi mevcutsa, hamill erden her biri, bu 
oHNLQ�EHGHOLQL�WHN�EDúÕQD�LVWH\HELOHFHNWLU��6|]�NRQXVX�oHNLQ�NDUúÕOÕNVÕ]�oÕNPDVÕ�
GXUXPXQGD� LVH�� KDPLOOHUGHQ� ELULQLQ� úLND\HWL\OH�� EX� úLND\HWLQ� LúOHPH� NRQPDVÕ�
P�PN�Q�RODFDNWÕU��dHNLQ��]HULQGH��³�$��YH�$�¶\H�|GH\LQL]´� LEDUHVLQLQ�\D]ÕOÕ�
ROGX÷X� KDOOHUGH� LVH�� KDPLOOHU� ELUOLNWH� KDUHNHW� HGLS�� úLND\HW� KDNNÕQÕ� ELUOLNWH�
NXOODQPDN�]RUXQGDGÕUODU�((ULú������: 837)��+DPLOLQ�NÕVPL�|GHPH\L�NDEXO�HWWL÷L�
GXUXPODUGD� úLND\HW�KDNNÕ��dHN�.DQXQX¶QXQ����PDGGHVLQLQ���� IÕNUDVÕ� X\DUÕQFD��
oHNLQ�RQD\OÕ�IRWRNRSLVLQLQ�LEUD]Õ�LOH�NXOODQÕODELOHFHNWLU� 

 
%LU� |GHPH� DUDFÕ� RODQ� oHNWH�� NXUDO� RODUDN�� DYDOH� KHPHQ� KHPHQ� KLo�

UDVWODQÕOPDPDVÕQD� UD÷PHQ�� 7�UN� 7LFDUHW� .DQXQX¶QXQ� ����� PDGGHVL� X\DUÕQFD��
PXKDWDS� KDULFLQGH� KHUKDQJL� ELU� NLúLQLQ� DYDO� YHUPHVL� P�PN�QG�U�� %X�
G�]HQOHPHQLQ� YDUOÕ÷ÕQD� UD÷PHQ�� ELU� P�UDFDDW� ERUoOXVX� RODQ� FLUDQWD\D� úLND\HW�
KDNNÕ� WDQÕQPÕúNHQ�� ELU� EDúND� P�UDFDDW� ERUoOXVX� RODQ� DYDOLVWH� EX� KDN�
WDQÕQPDPÕúWÕU��ùLND\HW��ELU�PXKDNHPH�úDUWÕ�ROGX÷XQGDQ��FH]D�QRUPXQGDQ�IDUNOÕ�
RODUDN� NÕ\DV� \DSÕODELOPHVL�P�PN�QG�U� (Toroslu, 2001: 13)�� 'ROD\ÕVÕ\OD�� oHNL�
YH\D� RQD\OÕ� IRWRNRSLVLQL� HOLQGH� EXOXQGXUDQ� DYDOLVWH� GH� úLND\HW� KDNNÕQÕQ�
WDQÕQPDVÕ�JHUHNWL÷L�NDQDDWLQGH\L]� 
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Çek Kanunu’nun 16b maddesinde, yasal veya akdi teminat nedeniyle 
|GHPHGH�EXOXQDQ�EDQNDQÕQ�GD�úLND\HW�KDNNÕ�ROGX÷X�K�NPH�ED÷ODQPÕúWÕU�������
VD\ÕOÕ�.DQXQ�LOH��EDQNDQÕQ�VRUXPOX�ROGX÷X�PLNWDU��DOWPÕú�PLO\RQ�OLUDGDQ��o\�]�
PLO\RQ� OLUD\D� \�NVHOWLOPLúWLU�� %DQNDQÕQ� úLND\HW� KDNNÕ konusunda ortaya 
oÕNDELOHFHN� HQ� |QHPOL� VRUXQ�� EDQNDQÕQ� �o\�]�PLO\RQ� OLUDOÕN� EX� \DVDO� WHPLQDWÕ�
NÕVPHQ� |GHPHVL� KDOLQGH� úLND\HW� KDNNÕQÕQ� ROXS� ROPD\DFD÷ÕGÕU�� %L]LP� GH�
NDWÕOGÕ÷ÕPÕ]�J|U�úH�J|UH��dHN�.DQXQX¶QXQ���E�PDGGHVLQGHNL�EX�G�]HQOHPHQLQ�
ancak akdi teminat nedeniyle tam ödemede bulunan banka yönünden, yani 
ihtiyari olarak teminat veren banka25� LoLQ� JHWLULOGL÷L� NDEXO� HGLOGL÷LQGH� DQODPOÕ�
ELU� VRQXFD� YDUÕODELOHFHNWLU� ((ULú�� ����: 838)�� gUQH÷LQ�� EDQNDQÕQ� ELU� PLO\DU�
OLUDOÕN�ELU�JDUDQWLVL�V|]�NRQXVX\VD�YH�NDUúÕOÕ÷Õ�ROPD\DQ�ELU�PLO\DU�OLUDOÕN�ELU�oHN�
LEUD]� HGLOPLúVH�� EDQND� JDUDQWL� HWWL÷L� PLNWDUÕQ� WDPDPÕQÕ� |GHPHOLGLU�� $NVL�
WDNGLUGH��\DSÕODQ�|GHPH��WDP�|GHPH�QLWHOL÷LQGH�ROPD\DFDN�YH�EDQNDQÕQ�úLND\HW�
KDNNÕ� GD� RUWDGDQ� NDONDFDNWÕU�� <XNDUÕGD� GD� EHOLUWWL÷LPL]� JLEL�� V|]� NRQXsu bu 
G�]HQOHPHQLQ� �o\�]� PLO\RQ� OLUDOÕN� \DVDO� WHPLQDW� DoÕVÕQGDQ� GD� JHoHUOL�
ROGX÷XQXQ�NDEXO��PXKDWDS�EDQND�DoÕVÕQGDQ�DGLO�ROPD\DQ�VRQXoODUÕQ�GR÷XPXQD�
QHGHQ�RODELOHFHNWLU��gUQH÷LQ�� �o\�]�PLO\RQ� OLUDOÕN�ELU� oHNLQ�PXKDWDS�EDQND\D�
LEUD]ÕQGD�� HOOL� PLO\RQ� OLUD� NDUúÕOÕ÷ÕQÕQ� oÕNWÕ÷Õ� YH� EXQXQ� GD� KDPLO� WDUDIÕQGDQ�
DOÕQPDN� LVWHQGL÷L� YDUVD\ÕOGÕ÷ÕQGD�� JHUL� NDODQ� LNL\�]HOOL� PLO\RQ� OLUD� PXKDWDS�
EDQND� WDUDIÕQGDQ� \DVDO� JDUDQWL� RODUDN� |GHQHFHNWLU�� 6|]� NRQXVX� G�]HQOHPHGH�
|QJ|U�OHQ� WDP� |GHPH� LOH� LNL\�]HOOL� PLO\RQ� OLUDQÕQ� GH÷LO� Ge, üçyüz milyon 
OLUDQÕQ� NDVWHGLOGL÷L� NDEXO� HGLOGL÷LQGH�� \DVDO� |GHPH� \DSDQ� PXKDWDS� EDQNDQÕQ�
úLND\HW�KDNNÕQÕQ�ROPDGÕ÷Õ�VRQXFXQD�XODúÕODFDNWÕU�((ULú������: 738). 

 
dHN�.DQXQX¶QXQ���E�PDGGHVLQLQ����IÕNUDVÕQGD��úLND\HW�KDNNÕQÕQ�EDúODPD�

WDULKL�G�]HQOHQPLúWLU��%XQD�J|UH��úLND\HW�KDNNÕ��G�]HOWPH�KDNNÕQÕQ�NXOODQÕOPDVÕ�
LoLQ� |QJ|U�OHQ� V�UHQLQ� ELWWL÷L� WDULKWH� GR÷DFDNWÕU�� <DQL�� úLND\HW� KDNNÕQÕQ�
NXOODQÕODELOPHVL� LoLQ�� |QFHOLNOH� oHNLQ� LEUD]� HGLOHFH÷L� V�UH�� GDKD� VRQUD� LVH�
G�]HOWPH� KDNNÕQÕQ� NXOODQÕODELOPHVL� LoLQ� |QJ|U�OP�ú� Rlan on günlük26 süre 
EHNOHQHFHNWLU�� øEUD]�V�UHVL�� oHNWH�\D]ÕOÕ�NHúLGH� WDULKLQH�J|UH�EHOLUOHQHFH÷LQGHQ��
oHN� GDKD� |QFH� LEUD]� HGLOVH� YH� NDUúÕOÕN� EXOXQPDVD� ELOH�� úLND\HW� KDNNÕQÕQ�
NXOODQÕODELOPHVL� LoLQ� G�]HOWPH� KDNNÕ� DoÕVÕQGDQ� V|]� NRQXVX� RODQ� V�UHQLQ�
beklenmesi gerekecektir. 

 
6|]��HGLOHQ����IÕNUDGD��LKWL\DWL�WHGELU�NDUDUÕ�YH\D�|GHPH�\DVD÷Õ�QHGHQL\OH��

úLND\HW�V�UHVLQLQ��EXQODUÕQ�NDONWÕ÷Õ�WDULKWH�GR÷DFD÷Õ�NDEXO�HGLOPLúWLU��%X�IÕNUDQÕQ�
V|]HO� G�]HQOHQLúL� X\DUÕQFD� NHVLQ� ELU� VÕQÕUODPD� V|]� NRQXVXGXU�� %X� QHGHQOH��
ihtiyatL� WHGELU� NDUDUÕ� YH\D� |GHPH� \DVD÷Õ� KDULFLQGH� NDODQ� KXVXVODU� DQÕODQ� IÕNUD�
NDSVDPÕQGD�GH÷HUOHQGLULOHPHPHNWHGLU��gUQH÷LQ��7�UN�7LFDUHW�.DQXQX¶QXQ������
PDGGHVLQGH� |QJ|U�OHQ� KXVXVODU� YH\D� &XPKXUL\HW� %DúVDYFÕOÕ÷Õ¶QFD�� EDúND� ELU�
VXo� QHGHQL\OH� HO� NRQXODQ� YH� LEUD]Õ� RODQDNVÕ]� KDOH� JHOHQ� oHNOHU� KDNNÕQGD� ELU�
G�]HQOHPH� V|]� NRQXVX� GH÷LOGLU�� %X� VRUXQODUÕQ� o|]�POHQHELOPHVL� DoÕVÕQGDQ��
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DQÕODQ� IÕNUDQÕQ� JHQLúOHWLFL� \RUXPD� HOYHULúOL� ELoLPGH� G�]HQOHQPHVL� JHUHNWL÷L�
J|U�ú�QH�((ULú������: 839)�NDWÕOPDNWD\Õ]� 

 
ùLND\HW� KDNNÕ�� \XNDUÕGD� EHOLUWLOPLú� RODQ� ROD\ODUÕQ� JHUoHNOHúPHVL� LOH�

GR÷PDNOD� ELUOLNWH�� EX� KDNNÕQ� NXOODQÕPÕ� DoÕVÕQGDQ� GD� ELU� V�UH� VÕQÕUODPDVÕQÕQ�
ROPDVÕ� NDoÕQÕOPD]GÕU�� ����� 6D\ÕOÕ� .DQXQ¶GD� EX� NRQX� LOH� LOJLOL� KHUKDQJL� ELU�
G�]HQOHPH� PHYFXW� ROPDGÕ÷ÕQGDQ�� úLND\HW� KDNNÕQÕQ� VRQ� EXOPD� ]DPDQÕQÕQ�
WHVSLWLQGH�7�UN�&H]D�.DQXQX� K�N�POHULQLQ� X\JXODQPDVÕ� JHUHNPHNWHGLU��7�UN�
&H]D�.DQXQX¶QXQ������PDGGHVLQH�J|UH��úLND\HW�KDNNÕ��VXoXQ�PD÷GXUXQXQ�VXo�
ILLOL� YH� IDLOLQL� |÷UHQGL÷L� WDULKWHQ� LWLEDUHQ� DOWÕ� D\� JHoPHNOH� VRQ� EXOXU��%X� V�UH��
KDN�G�ú�U�F��ELU�V�UHGLU��%X�DOWÕ�D\OÕN�V�UHQLQ�EDúODQJÕFÕ�dHN�.DQXQX¶QGD�|]HO�
RODUDN� EHOLUWLOGL÷LQGHQ�� EX� EDúODQJÕFÕQ� HVDV� DOÕQPDVÕ� JHUHNPHNWHGLU��$OWÕ� D\OÕN�
V�UH� JHoWLNWHQ� VRQUD� NDUúÕOÕNVÕ]� oHN� NHúLGHVL� VXoX� QHGHQL\OH� &XPKXUL\HW�
6DYFÕOÕ÷Õ¶QD�úLND\HWWH�EXOXQXODPD\DFDNWÕU� 

 
dHN� .DQXQX¶QXQ� ��E� PDGGHVLQLQ� ��� IÕNUDVÕQGD�� úLND\HWWHQ�

YD]JHoLOHELOHFH÷L� K�NPH� ED÷ODQPÕúWÕU�� 6|]� NRQXVX� IÕNUD� LOH�� K�NP�Q�
NHVLQOHúPHVLQGHQ� VRQUD� úLND\HWWHQ� YD]JHoLOGL÷LQGH� GH�� K�NP�Q� E�W�Q� FH]DL�
VRQXoODUÕQÕQ�RUWDGDQ�NDONDFD÷Õ�|QJ|U�OP�úW�U��&H]D�KXNXNXQGD��úLND\HWH�ED÷OÕ�
VXoODU� EDNÕPÕQGDQ� DVORODQ�� K�NP�Q� NHVLQOHúPHVLQGHQ� VRQUD� úLND\HWWHQ�
YD]JHoLOPHVLQLQ� PDKNXPL\HW� NDUDUÕQD� ELU� HWNLVL� ROPDPDVÕGÕU�� .DQXQ� NR\XFX��
NDUúÕOÕNVÕ]�oÕNDQ�oHN�EHGHOLQLQ�KHU�DúDPDGD�|GHQHELOPHVLQL�VD÷ODPDN�DPDFÕ\OD��
ceza hukukundaki bu� NXUDOD� ELU� LVWLVQD� JHWLUPLú� YH� K�NP�Q� NHVLQOHúPHVLQGHQ�
VRQUD�GD�úLND\HWLQ�JHUL�DOÕQDELOPHVLQL�P�PN�Q�NÕOPÕúWÕU� 

 
2.5. Görevli ve Yetkili Mahkeme–Uygulanacak Usul  
 
����� VD\ÕOÕ� .DQXQ¶XQ� ���� PDGGHVLQGH� |QJ|U�OHQ� FH]DQÕQ� QLWHOLN� YH�

PLNWDUÕQD�J|UH�J|UHYOL�PDKNHPH�DVOL\H�FH]D�PDKNHPHVLGLU��$GÕ�JHoHQ�NDQXQXQ�
���� PDGGHVLQGH� LVH� \HWNLOL� PDKNHPH� KXVXVX� G�]HQOHQPLúWLU�� %X� G�]HQOHPH�
\DSÕOÕUNHQ��o�DOWHUQDWLI�|QJ|U�OP�ú�YH�oHNLQ�LEUD]�HGLOGL÷L�\D�GD�NHúLGH�HGLOGL÷L�
YH\D�úLND\HWoLQLQ�\HUOHúLP�\HULQLQ�EXOXQGX÷X�\HU�PDKNHmelerinden biri yetkili 
NÕOÕQPÕúWÕU�� %L]LP� GH� NDWÕOGÕ÷ÕPÕ]� J|U�úH� J|UH�� EX� �o� DOWHUQDWLILQ� \DQÕVÕUD� oHN�
KHVDEÕQÕQ�EXOXQGX÷X�\HU�PDKNHPHVLQLQ�GH�\HWNLOL�NÕOÕQPDVÕ�GDKD�\HULQGH�ROXUGX�
((ULú�� ����: 839)�� .DQDDWLPL]FH�� oHNH� LOLúNLQ� KXNXNL� X\XúPD]OÕNODUGD� \HWNLli 
NÕOÕQPÕú� RODQ� oHN� KHVDEÕQÕQ� EXOXQGX÷X� \HU� PDKNHPHVL� EX� NRQXGD� GD� \HWNLOL�
NÕOÕQPÕú�ROVD\GÕ��X\XúPD]OÕ÷ÕQ�o|]�P�Q��NROD\ODúWÕUÕFÕ�HWNL\H�VDKLS�RODELOLUGL� 

 
����� VD\ÕOÕ� .DQXQ¶D� ����� VD\ÕOÕ� .DQXQ¶OD� HNOHQHQ� ��E� PDGGHVLQLQ� ���

IÕNUDVÕ� LOH�� NDUúÕOÕNVÕ]� oHNH� LOLúNLQ�FH]D�GDYDODUÕQGD�&H]D�0XKDNHPHOHUL�8VXO��
.DQXQX¶QXQ� ����� PDGGHVLQLQ� X\JXODQDELOHFH÷L� |QJ|U�OP�úW�U�� &H]D�
0XKDNHPHOHUL� 8VXO�� .DQXQX¶QXQ� ����� PDGGHVL� X\DUÕQFD�� VDQÕN�� GXUXúPD�
J�Q�QH�DoÕNODPDOÕ�GDYHWL\H�LOH�oD÷UÕODFDN��GXUXúPD\D�JHOPHVH�ELOH�\RNOX÷XQGD�
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PDKNXPL\HW�NDUDUÕ� YHULOHELOHFHNWLU��)DNDW�EX�NDUDUÕQ�YHULOHELOPHVL� LoLQ�� VDQÕ÷D�
J|QGHULOHFHN� FHOSQDPHGH�� NHQGLVL� JHOPHVH� ELOH� GXUXúPDQÕQ� \DSÕODELOHFH÷L�
\D]ÕOPDOÕGÕU�� $NVL� WDNGLUGH� XVXOV�]� ELU� FHOSQDPH� V|]� NRQXVX� RODFDN� YH� VDQÕN�
DOH\KLQH� YHULOHQ� NDUDU� VÕUI� bu nedenle bozulabilecektir. Ceza Muhakemeleri 
8VXO��.DQXQX¶QXQ������PDGGHVL�VDGHFH��FH]DVÕ�SDUD��KDILI�KDSLV�YH\D�P�VDGHUH�
RODUDN� |QJ|U�OP�ú� RODQ� VXoODU� KDNNÕQGD� X\JXODQDELOLU�� dHN� .DQXQX¶QXQ� ����
PDGGHVLQGH�� NDUúÕOÕNVÕ]� oHN� NHúLGHVL� VXoXQD� LOLúNLQ� RODUDN� oHN� KHVDEÕ� DoPD�
\DVD÷ÕQD�GD�K�NPHGLOHFH÷L�|QJ|U�OP�ú�ROGX÷X�LoLQ��&H]D�0XKDNHPHOHUL�8VXO��
.DQXQX¶QXQ� ����� PDGGHVLQLQ� NDUúÕOÕNVÕ]� oHN� VXoXQGD� X\JXODQÕS�
X\JXODQDPD\DFD÷Õ� VRUXVX� J�QGHPH� JHOPHNWHGLU�� )DNDW�� dHN�.DQXQX¶QXQ� ��E�
PDGGHVLQLQ� ��� IÕNUDVÕ� EX� NRQXGD� |]HO� \HWNL� YHUPLú� ROGX÷X� LoLQ�� V|]� NRQXVX�
PDGGHQLQ� X\JXODQDFD÷Õ� DoÕNWÕU�� $QFDN�� NDUúÕOÕNVÕ]� oHN� NHúLGHVL� VXoXQXQ�
P�NHUULUOHUL� KDNNÕQGD� KDSLV� FH]DVÕQÕQ� X\JXODQDFD÷Õ� KDOOHUGH�� VDQÕ÷ÕQ�
\RNOX÷XQGD�\DUJÕODPD�\DSÕODELOPHVL�P�PN�Q�GH÷LOGLU�(Güngör ve Kaya, 2003: 
55). 

 
2.6. 'DYDQÕQ� $oÕOPDVÕQD� (QJHO� 2ODQ�� 'DYD\Õ� '�ú�UHQ� vH� &H]D\Õ�

 KDOGÕUDQ�1HGHQOHU 
 
����� VD\ÕOÕ�dHN�.DQXQX¶QD�� ����� VD\ÕOÕ�.DQXQ¶XQ� ����PDGGHVL\OH�� ��F�

PDGGHVL� HNOHQPLúWLU�� .DUúÕOÕNVÕ]� oHN� NHúLGH� HGHQ� ELU� NLúLQLQ�� oHN� EHGHOLQLQ�
NDUúÕOÕNVÕ]�oÕNDQ�NÕVPÕQÕ�Ye belirli oranda tazminatla birli kte gecikme faizini de 
|GHPHVL�KDOLQGH��KDNNÕQGD�DoÕODFDN�FH]D�GDYDVÕQÕ�|QOHPHVL�P�PN�Q�RODFDNWÕU��
'ROD\ÕVÕ\OD�� G�]HQOHGL÷L� oHN� NDUúÕOÕNVÕ]� oÕNDQ� NHúLGHFL�� FH]D� GDYDVÕ� DoÕOPDGDQ�
bu durumdan kurtulabilecektir. Bu durumu hükmH�ED÷OD\DQ���F�PDGGHVLQLQ����
IÕNUDVÕQÕQ�LON�EHQGLQH�J|UH��NHúLGHFL� 

 
a) .DQXQ¶XQ����PDGGHVL�X\DUÕQFD�G�]HOWPH�KDNNÕQÕ�NXOODQÕUVD� 
b) '�]HOWPH� KDNNÕ� V�UHVLQL� JHoLUGLNWHQ� VRQUD� YH� KHQ�]� GDYD�

DoÕOPDGDQ� |QFH� oHN� WXWDUÕ� YH\D� NDUúÕOÕNVÕ]� NDODQ� NÕVPÕ� LOH� oHN� WXWDUÕQD�
vH\D� NDUúÕOÕNVÕ]� NDODQ� NÕVPÕQD� DLW� \�]GH� RQLNL� WD]PLQDWÕ� YH� oHNLQ�
LEUD]ÕQGDQ� |GHPH� WDULKLQH� NDGDU� JHoHQ� V�UH� LoLQGH� ��D�PDGGHVLQH� J|UH�
KHVDSODQDFDN� JHFLNPH� IDL]LQL� |GHUVH�� KDNNÕQGD� FH]D� GDYDVÕ�
DoÕODPD\DFDNWÕU� 
 
.DQXQ� NR\XFX�� NDUúÕOÕNVÕ]� oHN� NHúLGH� HGHQ� ELU� NLúLQLQ�� FH]D� GDYDVÕQÕQ�

DoÕOPDVÕ�DúDPDVÕQGDQ�FH]DQÕQ�LQID]Õ�DúDPDVÕQD�NDGDU�FH]DGDQ�NXUWXODELOPHVLQH�
LPNDQ� WDQÕPÕúWÕU�� dHN� .DQXQX¶QXQ� ��F� PDGGHVLQGH�� EX� GXUXP� �o� DúDPDOÕ�
RODUDN� HOH� DOÕQPÕú� YH� NHúLGHFL\H� EX� �o� DúDPDGD� GD� FH]DGDQ� NXUWXOPD� RODQD÷Õ�
WDQÕQPÕúWÕU. Buna göre; 

 
a) 'DYD� DoÕOGÕNWDQ� VRQUD� K�N�P� YHULOLQFH\H� NDGDU� JHoHQ� V�UH�

LoLQGH�� oHN� WXWDUÕ� YH\D� NDUúÕOÕNVÕ]� NDODQ� NÕVPÕ� LOH� oHN� WXWDUÕQD� YH\D�
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NDUúÕOÕNVÕ]�NDODQ�NÕVPÕQD�DLW�\�]GH�RQEHú�WD]PLQDWÕQ�YH�oHNLQ�LEUD]ÕQGDQ�
ödeme tarihine kadar geçen süre içinde 16a maddesine göre hesaplanacak 
JHFLNPH�IDL]LQLQ�|GHQPHVL�KDOLQGH�FH]D�GDYDVÕ�G�úHU� 

b) +�N�P� YHULOGLNWHQ� VRQUD� K�N�P� NHVLQOHúLQFH\H� NDGDU� JHoHQ�
V�UH� LoLQGH�� oHN� WXWDUÕ� YH\D� NDUúÕOÕNVÕ]� NDODQ� NÕVPÕ� LOH� oHN� WXWDUÕQD� YH\D�
NDUúÕOÕNVÕ]�NDODQ�NÕVPÕQD�DLW�\�]GH�RQVHNL]�WD]PLQDWÕQ�YH�oHNLQ�LEUD]ÕQGDQ�
ödeme tarihine kadar geçen süre içinde 16a maddesine göre hesaplanacak 
JHFLNPH�IDL]LQLQ�|GHQPHVL�KDOLQGH�FH]D�GDYDVÕ�G�úHU� 

c) +�N�P� NHVLQOHúWLNWHQ� VRQUD� oHN� WXWDUÕ� YH\D� NDUúÕOÕNVÕ]� NDODQ�
NÕVPÕ�LOH�oHN�WXWDUÕQD�YH\D�NDUúÕOÕNVÕ]�NÕVPÕQD�DLW�\�]GH�\LUPL�WD]PLQDWÕQ�
YH� oHNLQ� LEUD]ÕQGDQ� |GHPH� WDULKLQH� NDGDU� JHoHQ� V�UH� LoLQGH� ��D�
maddesine göre hesaplanacak gecikme faizinin ödenmesi halinde bütün 
FH]DL�VRQXoODUÕ�LOH�ELUOLNWH�K�N�P�RUWDGDQ�NDONDU� 
 
��F�PDGGHVLQLQ���� IÕNUDVÕQD�J|UH��|Geme hamile veya muhatap bankaya 

\DSÕODELOHFHNWLU��)DNDW��|GHPHQLQ�EDQND\D�\DSÕOPDVÕQÕQ�|]HOOLNOH�LVSDW�NROD\OÕ÷Õ�
EDNÕPÕQGDQ�X\JXQ�RODFD÷Õ�NDQDDWLQGH\L]��$\UÕFD��|GHPHQLQ�FHEUL� LFUD�\ROX\OD�
\DSÕOGÕ÷Õ�GXUXPODUGD�GD�FH]D�GDYDVÕQÕQ�G�ú�U�OPHVL�JHUHNHFHNWLU27. 

 
2.7.  <HQL�.DQXQXQ�<�U�UO�÷�QGHQ�gQFH�.DUúÕOÕNVÕ] dHN�.HúLGH�

 (WPLú�2ODQODUÕQ�'XUXPX 
 
����� VD\ÕOÕ� .DQXQ� LOH� NDEXO� HGLOHQ�� ����� VD\ÕOÕ� .DQXQ¶XQ� *HoLFL� ���

PDGGHVLQH� J|UH�� EX� .DQXQ¶XQ� \�U�UO�÷H� JLUGL÷L� ����������� WDULKLQGHQ� |QFH�
NDUúÕOÕNVÕ]� oHNOHU� KDNNÕQGD� DoÕOPÕú� EXOXQDQ� GDYDODUGD� EX� WDULKWHQ� VRQUD�
\DSÕODFDN� LON� GXUXúPDGD� KD]ÕU� EXOXQPD\DQ� úLND\HWoL\H28�� LON� GXUXúPDGD� KD]ÕU�
EXOXQPDVÕ�YH\D�ELU�YHNLO�LOH�NHQGLQL�WHPVLO�HWWLUPHVL��GXUXúPD\D�JHOPHGL÷L�YH\D�
YHNLO� GH� J|QGHUPHGL÷L� WDNGLUGH� úLND\HWWHQ� YD]JHoPLú� VD\ÕODFD÷Õ� KXVXVXQGD�
GDYHWL\H� oÕNDUÕODFDNWÕU�� 'DYHWL\H� WHEOL÷LQH� YH\D� WHEOL÷� HGLOPLú� VD\ÕOPDVÕQD�
UD÷PHQ��KDNOÕ�PD]HUHWL�ROPDNVÕ]ÕQ��VW��VWH�LNL�GXUXúPD\D�JHOPH\HQ�YH\D�YHNLO�
GH� J|QGHUPH\HQ� úLND\HWoLQLQ� úLND\HWLQGHQ� YD]JHoPLú� VD\ÕOPDVÕQD� NDUDU�
YHULOHFHNWLU��ùLND\HWoLQLQ�KDNOÕ�ELU�PD]HUHWLQLQ�EXOXQPDVÕ�KDOLQGH�LVH��úLND\HWWHQ�
YD]JHoWL÷LQH�\|QHOLN�ELU� NDUDU�YHULOHPH\HFH÷L�KXVXVX�GD� V|]�NRQXVX�PDGGHGH�
K�NPH�ED÷ODQPÕúWÕU� 

 
<XNDUÕGD� GD� EHOLUWPLú� ROGX÷XPX]� �]HUH�� dHN� .DQXQX¶QXQ� ����

PDGGHVLQGH� \DSÕODQ� GH÷LúLNOLNOH�� NDUúÕOÕNVÕ]� oHN� NHúLGHVL� VXoX� LoLQ� oHN� EHGHOL�
NDGDU� D÷ÕU� SDUD� FH]DVÕ�� EX� VXoWDQ� P�NHUULUOHUH� LVH� KDSLV� FH]DVÕ� YHULOHFH÷L�
|QJ|U�OP�úW�U�� dHN� .DQXQX¶QXQ� *HoLFL� ��� PDGGHVLQLQ� ��� IÕNUDVÕ� LOH�� EX�
GH÷LúLNOLN� QHGHQL\OH� PH\GDQD� JHOHQ� JHoLú� G|QHPLQGH�� ����� VD\ÕOÕ� .DQXQ¶Xn 
\�U�UO�÷H� JLUGL÷L� WDULKWHQ� |QFH� LúOHQHQ� NDUúÕOÕNVÕ]� oHN� NHúLGHVL� VXoXQXQ�
P�NHUULUOHUL�KDNNÕQGD�KDSLV�FH]DVÕ�X\JXODQPD\DFD÷Õ�K�NPH�ED÷ODQPÕúWÕU� 
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*HoLFL����PDGGHQLQ����IÕNUDVÕQÕQ��D��EHQGLQH�J|UH��K�N�PO��YH\D�WXWXNOX�
EXOXQDQODUÕQ�EX�KDOOHULQLQ�KHPHQ�VRQD�HUGLULOPHVLQH�YH�EDúND�VXoWDQ�K�N�PO��
YH\D� WXWXNOX� ROPDPDODUÕ� KDOLQGH� WDKOL\HOHULQH� NDUDU� YHULOPHVL� JHUHNPHNWHGLU��
$\QÕ�IÕNUDQÕQ��E��EHQGLQH�J|UH�GH��EX�.DQXQ¶XQ�\�U�UO�N�WDULKLQGHQ�LWLEDUHQ��o�
D\� LoLQGH� K�N�PO�OHULQ� GRV\DODUÕQÕQ�� PDKNHPHFH� HOH� DOÕQDUDN� K�kümlüler 
KDNNÕQGDNL� KDSLV� FH]DVÕQÕQ� D÷ÕU� SDUD� FH]DVÕQD� G|Q�úW�U�OPHVLQH� YH� FH]D�
GDYDODUÕ�GHYDP�HGHQ�VDQÕNODU�KDNNÕQGD�WDOHS�HGLOPLú�RODQ�KDSLV�FH]DODUÕ�\HULQH��
D÷ÕU�SDUD�FH]DVÕQD�NDUDU�YHULOPHVL�JHUHNWL÷L�|QJ|U�OP�úW�U� 

 
Çek Kanunu’nun Geçici 2. maddesine J|UH�� ����� VD\ÕOÕ� .DQXQ¶XQ�

\�U�UO�÷H� JLUPHVLQGHQ� |QFH� NDUúÕOÕNVÕ]� oHN� NHúLGH� HGHQ� ELU� NLúL�� úLND\HWWHQ�
YD]JHoPH� YH� D÷ÕU� SDUD� FH]DVÕQD� PXKDWDS� ROPDGDQ�� KDPLOLQ� ]DUDUÕQÕ�
NDUúÕOD\DUDN�� GDYD� YH� FH]DGDQ� NXUWXODELOHFHNWLU�� %XQXQ� LoLQ� NHúLGHFLQLQ�� �����
VD\ÕOÕ�.DQXQ¶XQ� \�U�UO�÷H� JLUGL÷L� ����������� WDULKLQGHQ� VRQUDNL� �o� D\� LoLQGH�
oHN�WXWDUÕQÕ�YH\D�NDUúÕOÕNVÕ]�NDODQ�NÕVPÕQÕ�\�]GH�RQ�WD]PLQDWÕ�YH���D�PDGGHVLQH�
göre hesaplanacak gecikme faizi i le birli kte muhatap bankaya veya herhangi bir 
úXEHVLQH� |GHPHVL� YH\D� G�]HOWPH� KDNNÕQÕ� NXOODQPDN� VXUHWL\OH� KDPLOLQ� ]DUDUÕQÕ�
NDUúÕODPÕú� ROPDVÕ� JHUHNPHNWHGLU�� 6|]� NRQXVX� PDGGHGH� |QJ|U�OP�ú� RODQ� �o�
D\OÕN� V�UHQLQ� DGDOHWVL]� VRQXoODUD� QHGHQ� RODELOHFH÷L� YH� GROD\ÕVÕ\OD� GD�
$QD\DVD¶QÕQ�HúLWOLN� LONHVLQH�D\NÕUÕ�ROGX÷X�J|U�ú�QH� (Dirikkan, 2002: ����(ULú��
2003: 856)� NDWÕOPDNWD\Õ]�� 6�UHQLQ� NDoÕUÕOPDVÕ� KDOLQGH�� V|]� NRQXVX� PDGGHQLQ�
LoHUL÷LQH�J|UH�������VD\ÕOÕ�.DQXQ¶XQ����YH�LOJLOL�PDGGHOHUL�X\JXODQPDOÕGÕU� 

 
 
SONUÇ 
 
$YUXSD� %LUOL÷L¶QH� X\XP� \DVDODUÕ� oHUoHYHVLQGH� $QD\DVDPÕ]ÕQ� ����

maddesine eklenen “hiç kLPVHQLQ� \DOQÕ]� V|]OHúPHGHQ� GR÷DQ� ELU� \�N�PO�O�÷��
\HULQH� JHWLUHPHPHVLQGHQ� GROD\Õ� |]J�UO�÷�QGHQ� DOÕNRQDPD\DFD÷ÕQD´� GDLU�
K�NP�Q��dHN�.DQXQX¶QGDNL�KDSLV�FH]DVÕQÕQ�NDOGÕUÕOPDVÕQD�QHGHQ�RODELOHFHN�ELU�
LoHUL÷LQLQ� EXOXQPDGÕ÷Õ� NDQDDWLQGH\L]�� .DOGÕ� NL�� EX� VXo� LoLQ� ����� VD\ÕOÕ�
.DQXQ¶XQ� GH÷LúLNOLNWHQ� |QFHNL� KDOLQGH� |QJ|U�OP�ú� RODQ� KDSLV� FH]DVÕQÕQ�
$QD\DVD¶\D� D\NÕUÕ� ROPDGÕ÷Õ� KXVXVX� GD� $QD\DVD� 0DKNHPHVL¶QLQ� YHUGL÷L� ELU�
NDUDUOD�NHVLQOHúPLúWLU�� 

 
.DUúÕOÕNVÕ]�oHN�NHúLGHVL� VXoXQXQ�D÷ÕU�SDUD�FH]DVÕ�\DSWÕUÕPÕQD�ED÷ODQPÕú�

ROPDVÕ�� oHN� EHGHOOHULQLQ� WDKVLOLQL� GDKD� GD� ]RUODúWÕUPDNWD� YH� oHNH� RODQ� J�YHQL�
E�\�N� |Oo�GH� RUWDGDQ� NDOGÕUPDNWDGÕU��$QD\DVD¶\D� D\NÕUÕ� ROPDPDVÕQD� UD÷PHQ��
NDUúÕOÕNVÕ]� oHN� NHúLGH� HWPH� VXoX� LoLQ� KDSLV� FH]DVÕQÕQ� |QJ|U�OPHPLú� ROPDVÕ�
siyasi iradenin bir tercihidir ve buQX� VD\JÕ\OD� NDUúÕODPDN� JHUHNLU�� )DNDW��
$QD\DVD¶GD� \HU� EXODQ� EX� NXUDO�� \DOQÕ]FD� V|]OHúPH\H� D\NÕUÕOÕN� KDOL� LoLQ�
|QJ|U�OP�úW�U��2\VD�� oHNLQ�NHúLGH� HGLOHUHN�KDPLOH�YHULOPHVL�� KDPLOLQ�EX�oHNL�
�o�QF��NLúLOHUH�FLUR�HWPHVL�YH�QLKD\HW�oHNLQ�NDUúÕOÕNVÕ]�oÕNPDVÕ�KDOLnin, sadece 
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V|]OHúPH\H� D\NÕUÕOÕN� RODUDN� NDEXO� HGLOPHVL� \DQOÕúWÕU�� $\UÕFD�� V|]� NRQXVX�
$QD\DVD� K�NP��� ELU� \�N�PO�O�÷�Q� \HULQH� JHWLULOHPHPHVLQGHQ� V|]� HWPHNWHGLU�
ki, ödeyebilecek durumdaki bir kimsenin, borcunu ödememesi, bu hükmün 
LoHUL÷L\OH�X\XúPDPDNWDGÕU��6on olarak, çek bedelini ödeyemeyen bir kimsenin, 
GDYD� VRQXFXQGD� NHQGLVL� DOH\KLQH� K�NPHGLOHFHN� SDUD� FH]DVÕQÕ� |GHPHVL�
NDQDDWLPL]FH� P�PN�Q� GH÷LOGLU�� 3DUD� FH]DVÕQÕ� |GHPH\HQ� NLúL� KDNNÕQGD� LVH��
&H]DODUÕQ� øQID]Õ� +DNNÕQGD� .DQXQ¶XQ� ��� PDGGHVL� X\DUÕQFD� KDSLV� FH]DVÕQa 
K�NPHGLOHELOHFH÷LQGHQ�� \DSÕODQ� GH÷LúLNOL÷LQ� LVWHQLOHQ� VRQXFX� YHUPHVL� ]RU�
görünmektedir. 

 
%DQNDODUÕQ� VRUXPOX� RODFD÷Õ� PLNWDUÕQ� DUWÕUÕOPÕú� ROPDVÕ� ROXPOX� ELU�

JHOLúPHGLU��%X� VD\HGH�� EDQNDODUÕ�� oHNOH� LúOH\HFHN� KHVDS� DoDUNHQ� GDKD� GLNNDWOL�
olmaya sevkedecek bir G�]HQOHPH�\DSÕOPÕúWÕU��6XoXQ�IDLOLQLQ�YH�úLND\HW�KDNNÕQD�
VDKLS� RODELOHFHN� NLPVHOHULQ� NDSVDPÕQÕQ� JHQLúOHWLOPLú� ROPDVÕ� GD� \HULQGH� ELU�
GH÷LúLNOLNWLU�� )DNDW�� P�UDFDDW� ERUoOXODUÕQGDQ� ELUL� RODQ� DYDOLVWOHUH� úLND\HW�
KDNNÕQÕQ� WDQÕQPDPÕú� ROPDVÕ�� oHNLQ� LEUD]Õ� KDOLQGH� oÕNDQ� NÕVPL� NDUúÕOÕ÷ÕQ�� D÷ÕU�
SDUD� FH]DVÕQÕQ� WD\LQLQGH� J|]� |Q�QGH� EXOXQGXUXOPDPDVÕ�� \DEDQFÕ� SDUD� �]HULQH�
NHúLGH�HGLOHQ�oHNOHU�KDNNÕQGD�KHUKDQJL�ELU�P�H\\LGHQLQ�|QJ|U�OPHPLú�ROPDVÕ�
YH� VRQ� RODUDN� GD�� oDOÕúPDPÕ]GD� EHOLUWWL÷LPL]� QHGHQOHUOH��P�NHUULUOHU� KDNNÕQGa 
|QJ|U�OP�ú� RODQ� KDSLV� FH]DVÕQÕQ� X\JXODQPDVÕQÕQ� QHUHGH\VH� LPNDQVÕ]� ROPDVÕ��
�����VD\ÕOÕ�.DQXQ�LOH�GH÷LúLN������VD\ÕOÕ�.DQXQ¶XQ�|QHPOL�HNVLNOLNOHULQGHQGLU������ 

 
 
NOTL AR  

                                                 
1 TTK. 692-735. 
2 Resmi Gazete, 3.4.1985, S.18714. 
3�0HWLQ�LoLQGH�³�����VD\ÕOÕ�.DQXQ´�YH\D�³dHN�.DQXQX´�WDELUL�NXOODQÕODFDNWÕU� 
4������VD\ÕOÕ�.DQXQ¶GDQ�|QFH��7%00¶QLQ����������J�Q�YH�����VD\ÕOÕ�NDUDUÕ�JHUH÷LQFH��
NDUúÕOÕNVÕ]� oHN� NHúLGH� HWPH�� GL÷HU� úDUWODUÕ� GD� LoHUPHVL� úDUWÕ\OD� GRODQGÕUÕFÕOÕN� VXoX�
VD\ÕOÕ\RUGX�� $QFDN�� GL÷HU� úDUWODUÕQ� ROXúPDVÕ� KHU� ]DPDQ� P�PN�Q� ROPDGÕ÷ÕQGDQ��
GRODQGÕUÕFÕOÕN� VXoXQD� LOLúNLQ� K�N�POHULQ� X\JXODQPDVÕ� V|]� NRQXVX� RODPÕ\RUGX�
(Domaniç,����������.DUDND\D�����������.DUD\DOoÕQ������������� 
5� ���������� WDULK� YH� ����� VD\ÕOÕ� .DQXQ¶OD�� $QD\DVD¶QÕQ� ���� PDGGHVLQH� ³+Lo� NLPVH��
\DOQÕ]FD� V|]OHúPHGHQ� GR÷DQ� ELU� \�N�PO�O�÷�� \HULQH� JHWLUHPHPHVLQGHQ� GROD\Õ�
|]J�UO�÷�QGHQ�DOÕNRQXODPD]´�K�NP��HNOHQPLúWLU��5esmi Gazete, 17.10.2001, S. 24556 
mükerrer). 
6 Resmi Gazete, 8.3.2003, S.25042. 
7������VD\ÕOÕ�.DQXQ¶OD�LOJLOL�RODUDN�DoÕODQ�FH]D�GDYDVÕ�VD\ÕVÕ�������\ÕOÕQGD�������LNHQ��
EX� VD\Õ� ����� \ÕOÕQGD� ������¶H������ \ÕOÕQGD� ������¶\H� XODúPÕúWÕU�� ����� VD\ÕOÕ�
Kanun’dan GROD\Õ� DoÕODQ� GDYDODUÕQ� WRSODP� FH]D� GDYDODUÕ� LoHULVLQGHNL� RUDQÕ� LVH� �����
\ÕOÕQGD������� LNHQ��EX�RUDQ� �����\ÕOÕQGD�������� VHYL\HVLQH� \�NVHOPLúWLU��%N]��dHNOH�
gGHPHOHULQ� '�]HQOHQPHVL� YH� dHN� +DPLOOHULQLQ� .RUXQPDVÕ� +DNNÕQGD� .DQXQGD�
'H÷LúLNOLN�<DSÕOPDVÕQD� øOLúNLQ�.DQXQ�7DVDUÕVÕ� YH�$GDOHW�.RPLV\RQX�5DSRUX� ���������
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*HQHO� *HUHNoH�� 7%00�7XWDQDN� 'HUJLVL�� '|QHP� ���� <DVDPD� <ÕOÕ���� 6����� �� �<�FHO��
2002: 39-53 ).  
8� %X� G�]HQOHPH� LON� RODUDN� $YUXSD� øQVDQ� +DNODUÕ� 6|]OHúPHVL¶QH� (N� �� QXPDUDOÕ�
Protokol’ün 1. maddesinde beli rtiOPLúWLU�� %X� 3URWRNRO�� ����������� � WDULKLQGH� 7�UNL\H�
DGÕQD� LP]DODQPÕú� YH� ��������� WDULKLQGH� %DNDQODU� .XUXOX¶QFD� RQD\ODQDUDN� Lo� KXNXN�
K�NP��KDOLQH�JHOPLúWLU��$QD\DVD¶GD�\DSÕODQ�V|]�NRQXVX�GH÷LúLNOLNOH�GH�EX�G�]HQOHPH�
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�$NÕOOÕR÷OX����������*�QG�]������������� 
9�%X�LONH\OH�LOJLOL�JHQLú�DoÕNODPD�LoLQ�EN]���6DQFDU���������-23 ). 
10� <DUJÕWD\� ���� &H]D� 'DLUHVL�� 23.10.2001, E.2001/12536, K.2001/22808 (naklen; 
)H\]LR÷OX����������� 
11� <DUJÕWD\� &H]D� *HQHO� .XUXOX�� ������������ (��������-����� .���������� �<DUJÕWD\�
.DUDUODUÕ�'HUJLVL�������&�����6����V����-120). 
12� *�QG�]¶H� J|UH�� oHN�� V|]OHúPHGHQ� GROD\Õ� G�]HQOHQL\RUVD� $QD\DVD¶\D� D\NÕUÕOÕN� V|]�
NRQXVX�RODFDNWÕU��6|]OHúPH�KDULFLQGHNL�ELU�\�N�PO�O�NWHQ�GROD\Õ�oHN�G�]HQOHQPHVL�LVH�
$QD\DVD¶\D�D\NÕUÕ�GH÷LOGLU��*�QG�]������������� 
13�$QD\DVD�0DKNHPHVL¶QLQ�DQÕODQ�NDUDUÕQD�J|UH��³���7�UN�7LFDUHW�.DQXQX¶QGD�NDPEL\R�
VHQHWOHUL� DUDVÕQGD� G�]HQOHQHQ� oHN�� WHPHO� LOLúNLGH� ELU� V|]OHúPHQLQ� EXOXQXS�
EXOXQPDPDVÕQGDQ� ED÷ÕPVÕ]� RODUDN�� NDPEL\R� KXNXNXQD� |]J�� ERUo� GR÷XUDQ� |]HO� ELU�
KDYDOHGLU�� +DWÕU� VHQHWOHULQGH� ROGX÷X� JLEL�� WDUDIODU� DUDVÕQGD� KHUKDQJL� ELU� V|]OHúPH�
LOLúNLVLQLQ�EXOXQPDGÕ÷Õ�YH\D�WHPHOGH�\HU�DODQ�V|]OHúPHQLQ�JHoHUVL]�ROGX÷X�GXUXPODUGD�
oHN��EDúOÕ�EDúÕQD�ERUo�ND\QD÷Õ�ELoLPLQGH�RUWD\D�oÕNDELOPHNWHGLU��$\UÕFD��KDNVÕ]�ILLO�YH\D�
VHEHSVL]� ]HQJLQOHúPHGHQ� ND\QDNODQDQ� ELU� ERUo� LoLQ� GDKL� oHN� NHúLGH� HGLOHELOPHNWHGLU��
dHNL� HOLQGH� EXOXQGXUDQ� KDPLO�� NHúLGHFL� LOH� OHKGDU� DUDVÕQGDNL� WHPHO� LOLúNLGHQ�
ND\QDNODQDQ� ELU� DODFD÷Õ� GH÷LO�� GR÷UXGDQ� GR÷UX\D� oHNWHQ� GR÷DQ� ELU� KDNNÕ� LNWLVDS�
HWPHNWHGLU�� 2� KDOGH�� oHN� LOLúNLVL� EL]]DW� V|]OHúPH� ROPDGÕ÷Õ� JLEL�� oHNLQ� WHPHOLQGH� KHU�
]DPDQ� ELU� V|]OHúPH� EXOXQPDVÕ� GD� ]RUXQOX� GH÷LOGLU�� 7HPHOGH� ELU� V|]OHúPH� LOLúNLVLQLQ�
EXOXQGX÷X� GXUXPODUGD� LVH�� oHNWH� EX� LOLúNLGHQ� ED÷ÕPVÕ]� YH� V|]OHúPH� RODUDN�
nitelendirilemeyecek bir kambiyo taahhüdü söz konusudur... Bu nedenlerle kural, 
$QD\DVD¶QÕQ� ���� PDGGHVLQLQ� VHNL]LQFL� IÕNUDVÕQD� D\NÕUÕ� GH÷LOGLU���´� �5HVPL� *Dzete 
26.04.2003, 25090 ). 
14� ³(VNL� oHN� GHIWHUL´� LOH� NDVWHGLOHQ�� 0HUNH]� %DQNDVÕ¶QÕQ� \D\ÕPODGÕ÷Õ� WHEOL÷L� L]OH\HQ�
�o�QF�� D\ÕQ� VRQXQD� NDGDU� EDQNDODUÕQ� P�úWHULOHULQH� YHUGL÷L� oHN� GHIWHUOHULGLU�� 0HUNH]�
%DQNDVÕ¶QÕQ� \D\ÕPODGÕ÷Õ� ³dHNOH� gGHPHOHULQ� '�]HQOHQPHVL� YH� dHN� Hamill erinin 
.RUXQPDVÕ� +DNNÕQGD� .DQXQ¶D� øOLúNLQ� 7HEOL÷´� LoLQ� EN]�� 5HVPL� *D]HWH�� ���������� 6��
25074.  
15�+�N�PHW�7DVDUÕVÕ¶QÕQ�NDUúÕOÕNVÕ]�oHNOH� LOJLOL�K�NP�QGH�VDGHFH�³NHúLGH�J�Q�QH�J|UH�
LEUD]� V�UHVL� LoLQGH� LEUD]� HGLOHQ� YH� \HWHUOL� NDUúÕOÕ÷Õ� EXOXQPD\DQ´� oHNOHU� HOH� DOÕQDUDN�
G�]HQOHPH� \DSÕOPÕú� YH� E|\OHFH� LOHUL� WDULKOL� oHNOHU�� NDUúÕOÕNVÕ]� oHN� NDSVDPÕ� GÕúÕQGD�
EÕUDNÕOPÕúWÕ�� 6RQUDGDQ�$GDOHW�.RPLV\RQX� WDUDIÕQGDQ� ³NHúLGH�J�Q�QH� J|UH� LEUD]� V�UHVL�
LoLQGH´�LEDUHVLQH�DoÕNOÕN�JHWLUPHN�DPDFÕ\OD�³�]HULQGH�\D]ÕOÕ�NHúLGH�WDULKinden önce veya 
LEUD]� V�UHVL� LoLQGH´� úHNOLQGH� ELU� GH÷LúLNOLN� \DSÕOPÕúWÕU�� %X� GH÷LúLNOLNOH�� LOHUL� NHúLGH�
WDULKOL�oHNOHUL�HVNLGHQ�GH�ROGX÷X�JLEL�NDUúÕOÕNVÕ]�oHN�QLWHOL÷LQGH�GH÷HUOHQGLUPHN�LPNDQÕ�
GR÷PXúWXU��$UNDQ������������ 
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³���%X�VXo��oHNLQ�EDQND\D�LEUD]Õ�LOH�ROXúXU��QDNOHQ��)H\]LR÷OX������������ 
17�<DUJÕWD\�����&H]D�'DLUHVL�������������(������.�������QDNOHQ��(ULú������������� 
18�<DUJÕWD\�&H]D�*HQHO�.XUXOX�������������(�������-�����.����������VD\ÕOÕ�NDUDUÕQGD��
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)H\]LR÷OX������������ 
19 TBMM Tutanak Dergisi, 1985, C.13, S.236, s.3. 
20�<DUJÕWD\� ����&H]D�'DLUHVL�� ����������� (���������.�������� VD\ÕOÕ� NDUDUÕQD� J|UH�� ³����
oHN� YHNLO� DUDFÕOÕ÷Õ\OD� G�]HQOHQPLú� YH� NDUúÕOÕ÷Õ� oÕNPDPÕúVD�� oHN� NDUúÕOÕ÷ÕQÕ� EDQNDGD�
EXOXQGXUPD\DQ�DVLO�GH÷LO��YHNLO�VRUXPOX�ROXU´��QDNOHQ��(ULú�������������  
21� %L]� GH�� FH]DODUÕQ� úDKVLOL÷L� SUHQVLEL� X\DUÕQFD� W�]HO� NLúLOHULQ� FH]DL� VRUXPOXOX÷XQXQ�
RODPD\DFD÷Õ�\|Q�QGHNL�J|U�úH�NDWÕOPDNWD\Õ]��g]HQ������������'LULNNDQ��������������� 
22� %X� VÕQÕUODPD�� NDQDDWLPL]FH� GH� \DQOÕúWÕU�� d�QN��� EX� VÕQÕUODPD� QHGHQL\OH�� oHN�
alacaklÕODUÕ�� oHNOHUL� HQ� oRN� EX� PLNWDU� �]HULQGHQ� \D]GÕUDFDNODUGÕU�� <DQL�� EX� VÕQÕUODPD��
ERUFXQ�E|O�QHUHN�ELUGHQ�ID]OD�oHN�\D]ÕOPDVÕ�VRQXFXQX�GR÷XUDFDNWÕU��(ULú������������� 
23�dHN�.DQXQX¶QGD�\DSÕODQ�GH÷LúLNOLNWHQ�|QFH�E|\OH�ELU�G�]HQOHPH�PHYFXW�GH÷LOGL�YH�
<DUJÕWD\��ELU�ERUo�LoLQ�ELUGHQ�ID]OD�oHN�NHúLGH�HGLOPHVL�KDOLQL��WHN�ELU�VXo�RODUDN�NDEXO�
HGL\RUGX�� %X� \|QGHNL� NDUDU� LoLQ� EN]�� <DUJÕWD\� ���� &H]D� 'DLUHVL�� ������������
(�������.��������QDNOHQ��(ULú�������������� 
24�&LUDQWD\D� WDQÕQDQ�úLND\HW� KDNNÕ�� ³oHNL�HOLQGH�EXOXQGXUPDVÕ� NRúXOXQD´�ED÷ODQPÕúWÕU��
+DPLOLQ�NÕVPL�|GHPH\L�NDEXO�HWWL÷L�GXUXPODUGD�oHNLQ�DVOÕ�EDQNDGD�NDODFDN�YH�FLUDQWD\D�
EDúYXUX� oHNLQ� RQD\OÕ� IRWRNRSLVL� LOH� \DSÕODFDNWÕU�� dHN� .DQXQX¶QXQ� ��E� PDGGHVLQLQ�
��IÕNUDVÕ� D\QHQ� X\JXODQGÕ÷Õ� WDNGLUGH�� |GHPH\L� \DSDQ� FLUDQWD\D� úLND\HW� KDNNÕ�
WDQÕQPDPÕú� RODFDNWÕU�� .DQDDWLPL]FH�� EX� K�N�P� JHQLú� \RUXPODQPDOÕ� YH� HOLQGH� RQD\OÕ�
IRWRNRSL\L�EXOXQGXUDQ�FLUDQWD\D�GD�úLND\HW�KDNNÕ�WDQÕQPDOÕGÕU�� 
25�%X�DNGL� WHPLQDW��JDUDQWLOL�oHNOHUGH�RODELOHFH÷L�JLEL�� WH\LWOL�oHNOHUGH�YH�KDWWD�ELU� LúLQ�
temiQDWÕ�RODUDN�YHULOHQ�oHNOHUGH�GH�V|]�NRQXVX�RODELOLU��(ULú������������� 
26� +DPLOLQ�� ����� VD\ÕOÕ� .DQXQ¶OD� \DSÕODQ� GH÷LúLNOLNWHQ� |QFH�� G�]HOWPH� KDNNÕQÕ�� LKWDU�
PHNWXEXQX�DOGÕ÷Õ�YH\D�DOPÕú�VD\ÕOGÕ÷Õ�WDULKWHQ�LWLEDUHQ�\HGL�³LúJ�Q�´�LoLQGH�NXOODQPDVÕ�
gerekiyordu.  
27�<DUJÕWD\�&H]D�*HQHO�.XUXOX�� �����������(��������-�����.���������� �QDNOHQ��(ULú��
2003:850 ) 
28� 0DGGHGH� JHoHQ� ³úLND\HWoL´� V|]F�÷�Q�Q� D\QÕ� ]DPDQGD� ³P�GDKLO´L� GH� NDSVDGÕ÷Õ�
J|U�ú�QH��*�QJ|U�YH�.D\D������������(ULú�������������NDWÕOPDNWD\Õ]� 
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