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Abstract

here are many national and international legal frameworks for the protection of cultural prop-

erty. However, even though states enact laws to protect cultural property, ratify multilateral
conventions, and adopt bilateral agreements, the illicit trade in cultural property remains a prob-
lem. The return of any cultural property is a multi-layered process, and it is critical that a state’s
policy towards displaced cultural property is consistent and based on goodwill to ensure interna-
tional protection of cultural properties.

This article elaborates on Tiirkiye’s goodwill and consistency in returning foreign cultur-
al property to its country of origin. Two repatriation cases are examined to assess how Tiirkiye
applies the principles of the 1970 UNESCO Convention and the bilateral agreements done ac-
cordingly regarding goodwill and consistency. The first case is, the Republic of Tiirkiye & the
People’s Republic of China where the return was based on a bilateral agreement while the second
case is the Republic of Tiirkiye & the Republic of Iraq where the repatriation took place based on
diplomatic relations.
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Introduction

The remnants of our past, embodied in an ancient mosaic, a sarcophagus, or a painting,
have always fascinated us. These tangible objects help communities and nations construct their
cultural identity and collective memory. As a consequence of this value, throughout history unfor-
tunately, the cultural property has been marauded, intentionally targeted,? illegally trafficked, and
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unlawfully sold. Obviously, damage to cultural property is nothing new. However, the concept of
repatriation, often perceived as redemption for past injustices, is still developing and challenging
the established norms, even though only a few inconsistent examples exist over centuries.?

Currently, expanding multilateral dialogues among states, institutions, and communities
opens new avenues for discussing cultural property. As a result, the practice of repatriation is
becoming increasingly common and essential to remedy historical wrongdoings and prolonged
mishandling of cultural property in conjunction with their respective source communities. Nev-
ertheless, the repatriation journey is still arduous. While international efforts to protect cultural
property started before the mid-20™ century, as shown by the Hague Conventions of 18994 and
1907,° the multidimensional mechanism of the art and antiquities market changed especially after
the World Wars as a consequence of the below-explained new rules and regulations as well as the
growing awareness for heritage protection in general.

Following the irremediable destruction and atrocities brought about by the two World
Wars, the 1954 Hague Convention for the Protection of Cultural Property in the Event of Armed
Conflict® (1954 Convention) was adopted to underline the universal value of each cultural prop-
erty and immediately endorsed by the First Protocol of the 1954 Convention,” which further
elaborated on the idea of fighting against illicit trafficking of cultural property during times of
armed conflict. In 1999, the Second Protocol® amplified the sanctions of the 1954 Convention and
clarified the safeguarding methods mentioned in the same Convention. Moreover, it introduced
the “enhanced protection” category for the cultural property of the “greatest importance for hu-
manity,” which is an addition to the earlier versions of “general protection” and “special protec-
tion” offered by the 1954 Convention.® Another differentiating point from the First Protocol is
that the Second Protocol outlines individual criminal responsibility for enforcement measures.
These two protocols became a benchmark for international legislation for the wartime protection
of cultural property.

However, the threat of displacement to cultural property is not exclusively limited to
armed conflicts. Therefore, in 1970, another multilateral agreement appeared in the international
framework to foster cultural heritage protection and also responsible art and antiquities market
practices during peacetime. This was the Convention on the Means of Prohibiting and Preventing

mons.law.umaryland.edu/mjil/voll7/iss1/5.

3 For further information and examples: Ivan Lindsay, History of Loot and Stolen Art from Antiquity until the Present
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4 ICRC Database, Treaties, States Parties and Commentaries. “Convention (II) with Respect to the Laws and Customs
of War on Land and its Annex: Regulations concerning the Laws and Customs of War on Land,” The Hague, 29
July 1899, https://ihl-databases.icrc.org/ihl/ INTRO/150.

5 ICRC Database, Treaties, States Parties and Commentaries, “Convention (IV) Respecting the Laws and Customs
of War on Land and Its Annex: Regulations Concerning the Laws and Customs of War on Land,” The Hague, 18
October 1907, https://ihl-databases.icrc.org/ihl/INTRO/195.

6 See the Convention, United Nations Educational, Scientific and Cultural Organization (UNESCO), “1954 Conven-
tion for the Protection of Cultural Property in the Event of Armed Conflict with Regulations for the Execution of
the Convention,” 14 May 1954, https://en.unesco.org/sites/default/files/1954 Convention EN_2020.pdf.

7 UNESCO, “Protocol to the Convention for the Protection of Cultural Property in the Event of Armed Conflict,” 14
May 1954, https://en.unesco.org/sites/default/files/1954 Protocol EN_2020.pdf.

8 UNESCO, “Second Protocol to the Hague Convention of 1954 for the Protection of Cultural Property in the Event
of Armed Conflict,” 26 March 1999, http://portal.unesco.org/en/ev.php-URL_ID=15207&URL_DO=DO_TOP-
IC&URL_SECTION=201.html.

9 UNESCO, “Second Protocol,” Chapter 3.

10 UNESCO, “Second Protocol,” Chapter 4.
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the Illicit Import, Export and Transfer of Ownership of Cultural Property, commonly referred
to as the 1970 Convention. Among several other provisions of the Convention, it established new
means to understand, discuss, and improve best practices concerning displaced or damaged cul-
tural properties. For instance, Article 2 of the 1970 Convention recognizes that “...international
co-operation constitutes one of the most efficient means of protecting each country’s cultural
property against all the dangers resulting there from.” Hence the Convention calls upon the States
Parties to oppose malpractices against one’s cultural property with all the means available and
also “...to make the necessary reparations.”'2

Also, Article 9 of the 1970 Convention highlights the necessity and importance of con-
certed international efforts to detect and carry out relevant measures'™ when a State Party’s cul-
tural property is in jeopardy from pillage.' In addition, Article 15 unquestionably endorses the
notion of special agreements between countries, even the ones formed before the Convention’s
entry into force for the States involved.' Following the above-explained articles, the Operational
Guidelines of the 1970 Convention'® also encourages State Parties to establish bilateral or multi-
lateral agreements as such accords have the potential to strengthen international collaboration and
the implementation of Article 9 of the 1970 Convention."”

Even though the 1970 Convention is now globally recognized by a significant number
of 143 States Parties, it is still more of a model than a predetermined rule of law. The 1970
Convention nurtures an international mission and vision while allowing the parties to apply its
principles through their own respective national legislation.’ In other words, although the 1970
Convention is a binding agreement, the Convention cannot execute itself unless the parties enact
national laws to implement it, which is by nature, like several other United Nations documents. In
practice, however, having a concerning law does not guarantee the prevention of illicit trafficking
of cultural property. Therefore, the role of goodwill and consistency of the state parties becomes
a critical element of cultural heritage protection.

Consequently, following a similar theme of the 1970 Convention, the 1995 UNIDROIT
Convention on Stolen or Illegally Exported Cultural Objects (1995 UNIDROIT Convention)2°

11 UNESCO, “Convention on the Means of Prohibiting and Preventing the Illicit Import, Export and Transport of Own-
ership of Cultural Property,” 14 November 1970, http://portal.unesco.org/en/ev.php-URL ID=13039&URL_DO=-
DO_TOPIC&URL_SECTION=201.html.

12 UNESCO, “Convention on the Means of Prohibiting,” Article 2.

13 These measures can include control of exports and/or imports of specific materials.

14 UNESCO, “Convention on the Means of Prohibiting,” Article 9.

15 UNESCO, “Convention on the Means of Prohibiting,” Article 15.

16 UNESCO, “Operational Guidelines for the Implementation of the Convention on the Means of Prohibiting and
Preventing the Illicit Import, Export and Transfer of Ownership of Cultural Property,” 1970, https://en.unesco.org/
sites/default/files/operational_guidelines _en_final final 1.pdf.

17 UNESCO, “Operational Guidelines,” Paragraphs 112—14.

18 See the List of the States Parties: UNESCO, “States Parties to the Convention on the Means of Prohibiting and Pre-
venting the Illicit Import, Export and Transfer of Ownership of Cultural Property,” 2023,

https://www.unesco.org/en/legal-affairs/convention-means-prohibiting-and-preventing-illicit-import-ex-
port-and-transfer-ownership-cultural#item-2.

19 Katarzyna Januszkiewicz, “Retroactivity in the 1970 UNESCO Convention: Cases of the United States and Austra-
lia,” Brooklyn Journal of International Law 41, no. 1 (2015): 342, https://brooklynworks.brooklaw.edu/bjil/vol41/
iss1/7; Referring to Matthew R. Hoffman, “Cultural Pragmatism: A New Approach to the International Movement
of Antiquities,” Jowa Law. Review 95 (2010): 66577, https://heinonline.org/HOL/LandingPage?handle=hein.jour-
nals/ilr95&div=18&id=&page=.

20 International Institute for the Unification of Private Law (UNIDROIT), “Convention on Stolen or Illegally Exported
Cultural Objects,” 24 June 1995, https://www.unidroit.org/instruments/cultural-property/1995-convention.



54 JOURNAL OF THE TURKISH INSTITUTE OF ARCHAELOGY AND CULTURAL HERITAGE - 03

was later adopted to harmonize legal tools for the recovery of cultural objects as well as supple-
ment the already established international framework, as a self-executive agreement. As Step-
nowska succinctly explains that the 1995 UNIDROIT Convention sought to establish a structure
for multinational cooperation in restoring stolen or illegally exported cultural property and its ob-
jective was to level private and public law.2' Hence, the 1995 UNIDROIT Convention ultimately
aims for countries to collaborate on a more stable ground. Yet, this Convention has faced difficul-
ties and lobbying activities against its adoption by art dealers, especially in market countries.??
Consequently, the 1995 UNIDROIT Convention, with currently 54 States Parties,?® is not as rec-
ognized as the 1970 Convention even though it rectifies some significant unresolved issues in the
earlier 1970 Convention such as, among others, inclusion of unlawful excavations/possessions4
and clarification of the concept due diligence (just compensation in the 1970 Convention).23

Another distinctive feature of the 1995 UNIDROIT Convention is the introduction of
statutes of limitation in return claims. However, “...the statutes of limitation will come into play
only after States become parties to the Convention.”?® since the 1995 UNIDROIT Convention is
not retroactive. As a consequence of the non-retroactivity nature of both 1995 UNIDROIT?? and
1970 Conventions,?® they do not provide a direct solution to past losses, although many countries
and indigenous communities lost their valuable cultural artifacts and monuments due to historical
events of colonialism, war, and systematic raids.?® Therefore, once again, the goodwill of the
individual possessors, institutions, and states becomes a key factor in resolving restitution cases
that are not covered by these newly introduced statutes of limitation provisions.

In the same framework, the International Council of Museums (ICOM), as the world-lead-
ing museum professionals’ network, also addresses the problem of illicit trafficking of cultural
property from various perspectives in the ICOM Code of Ethics for Museums by strongly rec-
ommending the museums and their staff to not acquire and exhibit unprovenanced objects as
well as encouraging the return of illicitly trafficked properties to their source countries/persons.3°
Furthermore, ICOM describes due diligence as meaning they must undertake “all the required
endeavors to establish the facts of a case before deciding a course of action, particularly in iden-
tifying the source and history of an item offered for acquisition or use before acquiring it.”3'

21 Julia Stepnowska, “Due Diligence and the Art Market: Assessing the Impact of the 1995 UNIDROIT Conven-
tion on Stolen or Illegally Exported Cultural Objects,” Studia luridica Toruniensia 22 (2019): 379, https://doi.
org/10.12775/SIT.2018.020.

22 Brodie et al., “Why There is Still an Illicit Trade in Cultural Objects and What We Can Do About It,” Journal of
Field Archaeology 47, no.2 (2022): 122, https://doi.org/10.1080/00934690.2021.1996979.

23 See the List of the States Parties: UNIDROIT, “States Parties to the Convention on Stolen or Illegally Exported
Cultural Objects,” 2023, https://www.unidroit.org/instruments/cultural-property/1995-convention/status/.

24 UNIDROIT, “Convention on Stolen,” Articles 3(2) and 5(3).

25 UNIDROIT, “Convention on Stolen,” Article 4.

26 Zsuzsanna Veres, “The Fight against Illicit Trafficking of Cultural Property: The 1970 UNESCO Convention and
the 1995 UNIDROIT Convention,” Santa Clara Journal International Law 12, no. 2 (2014): 106, https://digital-
commons.law.scu.edu/scujil/vol12/iss2/4.

27 UNIDROIT, “Convention on Stolen,” Article 10.

28 UNESCO, “Convention on the Means of Prohibiting,”Article 7.

29 Lyndel V. Prott, “UNESCO and UNIDROIT: A Partnership against Trafficking in Cultural Objects,” Uniform Law
Review 1, no. 1 (January 1996): 68, https://doi.org/10.1093/ulr/1.1.59.

30 International Council of Museums (ICOM), Code of Ethics: ICOM Code of Ethics for Museums (Paris: ICOM,
2017), Articles 2(3), 4(5) and 6(2), https://icom.museum/wp-content/uploads/2018/07/ICOM-code-En-web.pdf.

31 ICOM International Observatory on Illicit Traffic in Cultural Goods, “Due Diligence/Good Faith,” accessed 20 May
2023, https://www.obs-traffic.museum/due-diligence-good-faith.
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However, due to the lack of control of the authorities on national and on a global level, “due dili-
gence still remains a practice based on goodwill, despite existing legal and ethical framework.””32
As a result, the goodwill of the parties involved is central to the responsible collecting and/or
repatriation practices. In sum, various resources and normative and legal instruments recommend
or sometimes require best practices based on goodwill as different legal systems have varying
definitions of what constitutes due diligence and compliance. Since this may cause friction when
dealing with international cases, the principles for applying vigilance must be harmonized and
expressed in a tangible way while discussing the execution of international accords.33

In this sense, Tiirkiye consistently demonstrates goodwill regarding cultural heritage pro-
tection by also adhering to the principles outlined in relevant international documents, notably
Articles 2, 9, and 15 of the 1970 Convention as well as following the Operational Guidelines of
the 1970 Convention. Through the allocation of resources (both human and financial), conducting
adequate research, and investing in cultural cooperation via bilateral/multilateral agreements with
various parties, Tiirkiye ensures the return of illicitly trafficked artifacts to their source countries,
including but not limited to its own.

Commitment to Repatriation: The Case of Tiirkiye

“The people themselves who were the real owners of the historical and national
monuments become the protectors of antiquities.”
Mustafa Kemal Atatiirk*

The Republic of Tiirkiye ratified the 1954 Convention and its First Protocol in 1965.3% Sub-
sequently, the 1970 Convention was ratified by Tirkiye in 1981.36 Later, as the 1970 Convention
also encourages, Tiirkiye formed its first bilateral agreement on the protection of cultural property
with Uzbekistan in 1998: Agreement Between the Government of the Republic of Turkey and the
Government of the Republic of Uzbekistan on Mutual Assistance in Preventing the Smuggling of
Cultural Values and Securing Their Return.®” Following this, similar bilateral agreements were

32 ICOM International Observatory on Illicit Traffic in Cultural Goods, “Due Diligence/Good Faith,” emphasis added
by the authors.

33 Stepnowska, “Due Diligence,” 377-92.

34 James F. Goode, Negotiating for the Past: Archaeology, Nationalism, and Diplomacy in the Middle East, 1919-1941
(Austin: University of Texas Press, 2007), 54.

35 See the List of the States Parties to the 1954 Convention: UNESCO, “States Parties to the Convention for the Pro-
tection of Cultural Property in the Event of Armed Conflict with Regulations for the Execution of the Convention,”
2023, https://www.unesco.org/en/legal-affairs/convention-protection-cultural-property-event-armed-conflict-regu-
lations-execution-convention?hub=66535#item-4, and to the First Protocol: UNESCO, ““States Parties to the Proto-
col to the Convention for the Protection of Cultural Property in the Event of Armed Conflict,” 2023,

https://www.unesco.org/en/legal-affairs/protocol-convention-protection-cultural-property-event-armed-con-
flict?hub=66535#item-4.

36 See the List of the States Parties: UNESCO, “States Parties to the Convention on the Means of Prohibiting,”
2023,  https://www.unesco.org/en/legal-affairs/convention-means-prohibiting-and-preventing-illicit-import-ex-
port-and-transfer-ownership-cultural#item-2. It should be noted that Tiirkiye has not signed the 1995 UNIDROIT
Convention and the Second Protocol of the 1954 Convention as of July 2023.

37 “Agreement Between the Government of the Republic of Turkey and the Government of the Republic of Uzbekistan
on Mutual Assistance in Preventing the Smuggling of Cultural Values and Securing Their Return,” 22 July 1998,
Official Gazette No. 23410, https://www.resmigazete.gov.tr/arsiv/23410.pdf.
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signed in later years to strengthen the collective fight against illicit trafficking of cultural prop-
erty, including but not limited to repatriations. Consequently, to this day, Tiirkiye has signed 12
bilateral agreements regarding the cooperative protection of cultural property with source, transit,
and destination/market countries.3®

In general, illicit cultural properties, that are predominantly illegally excavated and/or
displaced from the source countries, pass through transit countries such as Argentina, Hong Kong,
or Switzerland, to buyers in destination/market countries.®® This means that the supply of the illic-
it art and antiquity market starts from source countries while transit countries are used as tempo-
rary storage and/or transportation hubs during the market flow. In the end, the illicit objects arrive
in the main destination markets, which are primarily located in European and North American
countries. Countries such as China, however, can be considered both source and market countries
in the global trade of cultural objects because of their growing affluence.#°

According to the numbers on Global Art Market Share by Value Graphics in the Art Mar-
ket 2023 Report, the United States of America (USA) holds 45% of the global art market share.4'
Tiirkiye signed a bilateral agreement with the USA in early 2021: Memorandum of Understanding
Between the Government of the United States of America and the Government of the Republic
of Turkey Concerning the Imposition of Import Restrictions on the Categories of Archaeological
and Ethnological Material of Turkey.#? Hence, the largest shareholder in the global art market,
the USA, has formally allied by signing an agreement allowing it to impose import restrictions on
specific categories of Turkish cultural property. This agreement aims to be a deterrent for the un-
lawful displacement of cultural artifacts from Tiirkiye, while also enabling American authorities
to return trafficked objects to Tiirkiye and fostering cultural cooperation between American and
Turkish institutions.43

Additionally, Tiirkiye established another important partnership on cultural property pro-
tection through one of its latest bilateral agreements with Switzerland on 15 November 2022:
Agreement Between the Government of Republic of Tiirkiye and the Swiss Federal Council on
Preventing the Illicit Import and Transit and the Repatriation of Archaeological Cultural Proper-

38 T.C. Kiiltiir ve Turizm Bakanlig1 Basin ve Halkla Iliskiler Miisavirligi, “Kiiltiir ve Turizm Bakanliginin 2023 Biitce-
si TBMM Plan ve Biitce Komisyonunda,” 17 November 2022, https://basin.ktb.gov.tr/TR-332138/kultur-ve-tur-
izm-bakanliginin-2023-butcesi-tbmm-plan-ve-butce-komisyonunda.html.

39 Morag M. Kersel, “From the Ground to the Buyer: A Market Analysis of the Trade in Illegal Antiquities,” in Ar-
chaeology, Cultural Heritage and the Antiquities Trade, edited by Neil Brodie ef al. (Gainesville: University Press
of Florida, 2006), 189.

40 European Commission, Commission Staff Working Document Impact Assessment: Accompanying the Document
Proposal for a Regulation of the European Parliament and of the Council on the Import of Cultural Goods (Brus-
sels: European Commission, 2017), 12, https://ec.europa.cu/taxation_customs/system/files/2017-07/cultural
goods_impact_assessment_en.pdf.

41 Clare McAndrew, The Art Market 2023 (Basel: Art Basel and UBS, 2023), 27, https://theartmarket.artbasel.com/
download/The-Art-Basel-and-UBS-Art-Market-Report-2023.pdf.

42 See the Memorandum: “Memorandum of Understanding Between the Government of the United States of America
and the Government of the Republic of Turkey Concerning the Imposition of Import Restrictions on the Categories
of Archaeological and Ethnological Material of Turkey,” 5 March 2021, Official Gazette No. 31414, https://www.
resmigazete.gov.tr/eskiler/2021/03/20210305-13.pdf.

43 Media Center of the Bureau of Educational and Cultural Affairs, U.S. Department of State, “United States and Turkey
Work Together to Protect Cultural Heritage,” 19 January 2021, https://eca.state.gov/highlight/united-states-and-tur-
key-work-together-protect-cultural-heritage.
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ty.4% Although Switzerland’s 2% global art market share seems minor compared to the USA’s,4°
considering 417 returned cultural properties from Switzerland to Tirkiye in the last 40 years,4®
this bilateral agreement is a significant step for the protection of both countries’ cultural heritage,
as it will not only ameliorate the negotiations but also help the parties to devote less time and
financial resources to return cases.

There are also uncalculated aspects of the global art market share of Switzerland in ad-
dition to the above-given 2%. Swiss free ports, for instance, house huge art collections, approx-
imately 1.2 million artifacts back in 2013,47 that are mostly not available to the public eye as
they offer high confidentiality to their clients. In short, the ‘free’ aspect of free ports refers to the
suspension of customs duties and taxes.#® Therefore, this system attracts not only legitimate busi-
nesses but also increases the likelihood of the Swiss free ports being used by art dealers to store
illicitly obtained cultural property until things cool down until the right opportunity to resell them
comes up in the (black) market.#° Besides, the (in)famous provenance euphemism of “from the
collection of a Swiss gentleman” attached to artifacts that have a mostly troubled history, demon-
strates another aspect of Switzerland’s active involvement in the market flux.3°

However, Switzerland is also taking proactive steps to fight against the illicit trafficking
of cultural property, such as the 2015 amendment of the Swiss Customs Act which formed a more
comprehensive anti-money-laundering strategy and enhanced the transparency of the free ports
by obligating an inventory-reporting regulation of the free ports to be submitted to the customs
authorities in a given time.' Moreover, bilateral agreements, like the one with Tiirkiye, stand as
another significant step forward.

Accordingly, it is now less likely to experience a lengthy and costly return process, as
witnessed in the Sarcophagus of Heracles case, which was concluded in favor of Tiirkiye in 2017
after 6 challenging years.>? One should remember that this particular artifact was discovered by

44 T.C. Kiiltiir ve Turizm Bakanlhigi Basin ve Halkla fliskiler Miisavirligi, “Tiirkiye ve Isvigre Arkeolojik Kiiltiir
Varliklarinin Tadesine Tliskin Anlasma Tmzaladi,” 15 November 2022, https://basin.ktb.gov.tr/TR-332077/turki-
ye-ve-isvicre-arkeolojik-kultur-varliklarinin-iadesine-iliskin-anlasma-imzaladi.html. Also, see the Agreement:
“Agreement Between the Government of Republic of Tiirkiye and the Swiss Federal Council on Preventing the I1-
licit Import and Transit and the Repatriation of Archaeological Cultural Property,” 24 March 2023, Official Gazette
No. 32142, https://www.resmigazete.gov.tr/eskiler/2023/03/20230324-1.pdf.

45 McAndrew, “The Art Market,” 27.

46 See the List of the Returned Objects from Abroad: T.C. Kiiltlir ve Turizm Bakanlig: Kiiltiir Varliklar1 ve Miizeler
Genel Miidiirliigii, “Yurt Digindan Tadesi Saglanan Eserler,” accessed 20 May 2023, https://kvmgm.ktb.gov.tr/TR-
44470/yurt-disindan-iadesi-saglanan-eserler.html.

47 Intergovernmental Committee for Promoting the Return of Cultural Property (ICPRCP), Free Ports and Risks of
Lllicit Trafficking of Cultural Property: Intergovernmental Committee for Promoting the Return of Cultural Prop-
erty to Its Countries of Origin or Its Restitution in Case of Illicit Appropriation (Paris: ICPRCP, 2016), 2, https://
unesdoc.unesco.org/ark:/48223/pf0000372793.

48 ICPRCP, Free Ports and Risks.

49 Katie L Steiner, “Dealing with Laundering in the Swiss Art Market: New Legislation and Its Threat to Honest Trad-
ers,” Case Western Reserve Journal of International Law 49, no. 1 (2017): 360-64, https://scholarlycommons.law.
case.edu/jil/vol49/iss1/21.

50 Kersel, “From the Ground,” 193; Christine Alder and Kenneth Polk, “Stopping This Awful Business: The Illicit
Traffic in Antiquities Examined as a Criminal Market,” Art Antiquity and Law 7, no. 1 (March 2002): 39, https://
heinonline.org/HOL/LandingPage?handle=hein.journals/artniqul7&div=6&id=&page=.

51 ICPRCP, Free Ports and Risks, 5; Steiner, “Dealing with Laundering,” 364—68.

52 Ipek Bayraktar and Levent Tékiin, “Two Case Studies: Turkey’s Approach to Cultural Property Repatriations,” in
Advances in Cultural Heritage Studies: Year 2020, Contributions of the European Students’ Association for Cultur-
al Heritage, ed. Alexandra de Carvalho Antunes, Grigor Angjeliu and Mariagrazia Bellanova (Oeiras: Mazu Press,
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a customs officer in the Geneva Freeport during an inventory check in 2010.53 Therefore, sign-
ing bilateral agreements with the market countries (and others) matters in combating the illicit
trafficking of cultural property because in this way, the flow of archaeological and ethnographic
materials can be better regulated and the return processes for the artifacts can be smoother, as also
expressed by the earlier mentioned international documents, especially by the 1970 Convention.

In this framework, the Republic of Tiirkiye has been active and persistent in its efforts to
repatriate Anatolian antiquities. This can be observed from the number of returned artifacts since
the beginning of the current millennium, which points to over 15,500 artifacts from a variety of
cultures and periods of Anatolia.>* Be that as it may, the goodwill and consistency for repatria-
tions are not only limited to Anatolian artifacts, but this attitude also accommodates cooperation
with other countries and respects the significance of their cultural property. As stated by the Turk-
ish Minister of Culture and Tourism during the restitution ceremony for Chinese archaeological
objects in 2019, “Every cultural artifact is beautiful and meaningful in its homeland, where it
belongs,”®® where the Minister also stressed that this had been the overall philosophy of the Min-
istry of Culture and Tourism (MoCT) and therefore the Republic.36

Under Turkish law, the export of cultural (and natural) property is prohibited as per Ar-
ticle 32 of Law 2863 on the Conservation of Cultural and Natural Property: “Movable cultural
and natural property to be protected in the country cannot be taken abroad.”%” The foreign cultural
property, however, is not encompassed by this article since the artifacts have not originated in
Tiirkiye. In such instances, the process of repatriation takes into consideration both the domestic
laws of the origin country and the concerning 1970 Convention, along with numerous bilateral
agreements done in parallel to the Convention directives. Furthermore, in case of any contra-
dictory circumstances, Article 90 of the Turkish Constitution stipulates that “In the case of a
conflict between international agreements, duly put into effect, concerning fundamental rights
and freedoms and the laws due to differences in provisions on the same matter, the provisions of
international agreements shall prevail.”®® In light of all this, Tiirkiye ensures that foreign cultural
property can rightfully return to its country of origin without encountering legal obstacles.

2020), 276, https://www.esach.org/uploads/1/3/3/0/133018122/ebook advances 2020 mazupress_.pdf.

53 Bayraktar and Tokiin, “Two Case Studies.”

54 See the List of the Returned Objects from Abroad: T.C. Kiiltiir ve Turizm Bakanlig1 Kiiltiir Varliklar1 ve Miizeler
Genel Miidiirliigii, “Yurt Disindan fadesi Saglanan Eserler.”

55 T.C. Kiiltiir ve Turizm Bakanlig1 Basin ve Halkla Iliskiler Miisavirligi, “Cin’in Tiirkiye’deki ki Kiiltiir Varlig1
Diizenlenen Térenle Tade Edildi,” 25 November 2019, https:/basin.ktb.gov.tr/TR-248642/cin39in-turkiye39de-
ki-iki-kultur-varligi-duzenlenen-torenle-iade-edildi.html.

56 A similar slogan “History is beautiful where it belongs” was first used by a famous Turkish journalist Ozgen Acar in
his publications dedicated to the stolen/illegally exported cultural property of Tiirkiye for several years. Later it was
adopted and modified by the Ministry of Culture and Tourism (and others) to be used for the return claims. For more
information about the slogan: Kathleen Price, “Who Owns the Past - Turkey’s Role in the Loss and Repatriation of
Antiquities,” International Journal of Legal Information 38, no. 2 (2010): 201-13. Also see the article for an earlier
detailed explanation of this philosophy by the MoCT: T.C. Kiiltiir ve Turizm Bakanlig1 Basin ve Halkla Tliskiler
Miisavirligi, “Bakan Ersoy: “Her Eserin Dogdugu Yerde Korunmasi Esas Olmalidir,” 25 January 2019,
https://basin.ktb.gov.tr/TR-227510/bakan-ersoy-her-eserin-dogdugu-yerde-korunmasi-esas-olmalidir.html

57 The Grand National Assembly of Tiirkiye, Law on the Conservation of Cultural and Natural Property, Law No.
2863, Official Gazette No. 18113, 23 July 1983, Article 32, https:/kvmgm.ktb.gov.tr/TR-43249/law-on-the-
conservation-of-cultural-and-natural-property-2863.html. Except for temporary exhibitions permitted by the State
and the members of the diplomatic corps in Tiirkiye that brought with them previously declared cultural property
of foreign origins

58 T.C. Anayasa Mahkemesi, Constitution of the Republic of Turkey, 1982, Article 90, https://www.anayasa.gov.tr/
media/7258/anayasa_eng.pdf.
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Additionally, regarding the import of cultural property, Article 33 of the Law states that
“cultural property can be freely brought into the country.”>® However, the Regulation on the Col-
lection and Control of Movable Cultural and Natural Property to Be Protected obligates that the
imported collection(s) must be declared to the MoCT with provenance and export certificates.°
The Ministry further elaborates that any cultural property that is not of Turkish origin may be
affected by international agreements and national legislation of the source country and therefore
must be declared at customs.®' Hence, these control and monitoring precautions secure the way
for the repatriation of foreign cultural property when required. By proactively allowing the direct
return of a foreign state’s property, Tiirkiye shows both goodwill and consistency in the overall
fight against the illicit trafficking of cultural property.

More often than not, Tiirkiye is recognized for its persistent attempts to return Anatolian
artifacts.®2 However, this article is a pioneer in its field since the present research explores the ar-
tifacts that are one of the earliest, if not the earliest, repatriations from Tiirkiye to another state in
the context of goodwill display and cultural diplomacy. Besides the selected cases of this article,
additional objects were repatriated to their respective countries of origin in subsequent years. For
instance, in 2022, one object was to Kazakhstan,®3 four to Egypt,®4 and six more to Iraq.6®

The Republic of Tiirkiye and the People’s Republic of China:
Return of Two Archaeological Objects

The first return case includes two archaeological objects from China. The two relics are
over 1,000 years old: a wall painting from the Tang Dynasty (618-907 CE) and a terracotta figu-
rine from between the late Northern Dynasties (386—581 CE) to the Sui Dynasties (581-618 CE).
Despite being found in Tiirkiye, these Chinese relics have been listed as items banned from going
abroad (Fig. 1).%6

Previously, the mentioned artifacts were unknown to both Chinese and Turkish authori-
ties. They were in the possession of a foreign resident in Fethiye, Tiirkiye. Upon the death of the

59 The Grand National Assembly of Tiirkiye, Law on the Conservation of Cultural and Natural Property, Article 33.

60 “Korunmasi Gerekli Taginir Kiiltiir ve Tabiat Varliklar1 Koleksiyonculugu ve Denetimi Hakkinda Y 6netmelik,” 23
March 2010, Official Gazette No. 27530, Article 13, https://www.resmigazete.gov.tr/eskiler/2010/03/20100323-3.
htm.

61 T.C. Kiiltiir ve Turizm Bakanlig1 Kiiltlir Varliklar1 ve Miizeler Genel Miidiirliigii, “Sik¢a Sorulan Sorular,” accessed
1 May 2023, https://kvmgm.ktb.gov.tr/TR-63359/sikca-sorulan-sorular.html.

62 See relevant articles: Sharon Waxma, Loot: The Battle over the Stolen Treasures of the Ancient World (New York:
Times Books, 2008), 135-54; Kevin D. Collado, “A Step Back for Turkey, Two Steps Forward in the Repatriation
Efforts of Its Cultural Property,” Case Western Reserve Journal of Law, Technology & the Internet 5 (2014): 1-24;
Ece Velioglu, Alessandro Chechi, and Marc-André Renold, “Case Orpheus Mosaic: Turkey and Dallas Museum
of Art,” Platform ArThemis, Art Law Centre, University of Geneva, May 2013, https://plone.unige.ch/art-adr/cas-
es-affaires/orpheus-mosaic-2013-turkey-and-dallas-museum-of-art/case-note-2013-orpheus-mosaic

63 For more information: Yahya Coskun, Twitter, 31 May 2022, accessed 10 August 2023, https://twitter.com/myahy-
acoskun/status/1509490540752130055?s=20.

64 For more information: Ali Riza Akbulut, “Misir’dan Calinan Tarihi Eserler... Emanetleri Evlerine Gonderdik,”
Hiirriyet, 2 September 2022, https://www.hurriyet.com.tr/gundem/misirdan-calinan-tarihi-eserler-emanetleri-ev-
lerine-gonderdik-42130228.

65 For more information: “Tiirkiye’de Ele Gegirilen 6 Par¢a Tarihi Eser Irak’a lade Edilecek,” Mynet YurtHaber, 20 Octo-
ber 2022, https://www.mynet.com/turkiyede-ele-gecirilen-6-parca-tarihi-eser-iraka-iade-edilecek-180105542156.

66 Global Times, “Turkey Returns Historic Artifacts More Than 1,000 Years Old to China,” 26 November 2019, https://
www.globaltimes.cn/content/1171285.shtml.
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possessor, the inheritor consulted the local museum about the two archaeological objects to know
whether it was legal to take them out of the country to the United Kingdom, where the inheritor
resides. Following the preliminary examination in Tiirkiye, the MoCT contacted the Chinese au-
thorities through the Turkish Ministry of Foreign Affairs channel to request further information
about the concerning artifacts. Subsequently, Chinese officials agreed that the return of these arti-
facts was necessary. Following this, the MoCT requested that the possessor hand over them to the
local Fethiye Museum for temporary protection; thenceforth, they could be repatriated to China.®”

Turkish Minister of Culture and Tourism, Mr. Ersoy, stated during the handover ceremo-
ny that he wanted the name of the person, who returned the objects, to be kept anonymous since
the possessor acted in good faith from the beginning to the end of the process and again that the
possessor did not want to be associated or to be instrumental in the pillage of cultural assets.
Hence, they agreed to transfer the possession and ownership of both artifacts to the People’s Re-
public of China.6®

As a non-regional example, this return case underlines the crucial role of the goodwill of
the parties involved. At the same ceremony, Mr. Deng Li, then the Chinese Ambassador in Anka-
ra, said, “Turkey and China have long been cooperating for the protection of cultural heritage,”
further indicating that “the cultural properties returned to China is an example of this successful
cooperation.”®® Additionally, the Turkish Minister highlighted the responsibilities of both coun-
tries resulting from the 1970 Convention and the bilateral agreement between China and Tiirkiye
as well as the happiness for fulfilling them.

In this case, Tiirkiye acted voluntarily in the return of the objects without necessitating a
judicial procedure that would be both time-consuming and expensive. The repatriation process of
the artifacts was smooth since an established set of protocols between China and Tiirkiye regard-
ing cultural property had already been signed in 2009: Agreement Between the Government of
the Republic of Turkey and the Government of the People’s Republic of China on Preventing the
Theft, Clandestine Excavation, and Illicit Import and Export of Cultural Property.™ Therefore,
the archaeological objects were rapidly restituted in 2019, which also marks the tenth anniversary
of this bilateral agreement (Fig. 2).

As previously mentioned, Tiirkiye not only conducts bilateral agreements regarding the
protection and return of cultural property with source countries but also with transit and market
countries like the USA and Switzerland. Currently, China is the third highest-ranking country
for the Global Art Market Share by Value with 17%.72 When the repatriation took place back in
2019, China was still ranking as the third highest leading market on a global scale with 19%.73

67 T.C. Kiiltiir ve Turizm Bakanlig1 Basin ve Halkla iliskiler Miisavirligi, “Cin’in Tiirkiye’deki Iki Kiiltiir Varlig1.”

68 Yasemin Kalyoncuoglu, “Cin’in Tiirkiye’deki Tki Kiiltiir Varhig1 Tade Edildi,” Anadolu Ajanst, 25 November 2019,
https://www.aa.com.tr/tr/kultur-sanat/cinin-turkiyedeki-iki-kultur-varligi-iade-edildi/1655290.

69 Republic of Tiirkiye Ministry of Culture and Tourism, Counsellor’s Office of Press and Public Relations, “Two
Cultural Properties of China in Tiirkiye Returned with a Ceremony,” 25 November 2019, https://basin.ktb.gov.tr/
EN-248932/two-cultural-properties-of-china-in-turkiye-returned-with-a-ceremony.html.

70 Republic of Tiirkiye Ministry of Culture and Tourism, Counsellor’s Office of Press and Public Relations, “Two
Cultural Properties.”

71 See the Agreement: “Agreement between the Government of the Republic of Turkey and the Government of
the People’s Republic of China on Preventing the Theft, Clandestine Excavation, and Illicit Import and Export
of Cultural Property,” 9 September 2009, Official Gazette No. 27344, https://www.resmigazete.gov.tr/eskil-
er/2009/09/20090909-3-1.pdf.

72 McAndrew, “The Art Market,” 27.

73 Art Basel, “The Art Basel and UBS Global Art Market Report,” 8 March 2019, https://www.artbasel.com/news/
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As one can observe from this statistic, in some instances, a country that is generally regarded as a
destination/market country can also become a source country. The interchangeable nature of these
attributions shows that fostering responsible collecting practices and international cooperation for
the repatriation of cultural property can be beneficial not only for source countries but also for
market countries, as well.

Furthermore, the successful return case proves the prompt and facilitating role of the bi-
lateral agreements as a nonjudicial mechanism. This approach, as previously emphasized, aligns
closely with the principles advocated in the 1970 Convention, to which both China and Tiirkiye
became state parties decades ago.™

The Republic of Tiirkiye and the Republic of Iraq:
Return of 81 Cultural Objects

Amid years marked by conflict and political turbulence, the Republic of Iraq has suffered
from substantial damage and loss of cultural property. The resulting power vacuum from this
administrative and social instability paved the way for traffickers to operate in the area, as well.”
Even though safeguarding museums and cultural sites might be perceived as a minor trouble
compared to pressing wartime challenges, it is crucial to remember that extensive looting and
trafficking activities not only eroded Iraq’s cultural heritage but also the overall security and sta-
bility of the state.”™

Unfortunately, the displacement of cultural objects from their original context can trans-
form them into commodities within the black-market flow, intertwining with other criminal activ-
ities such as arms and drugs trade, potentially being linked to violent and/or extremist factions.””
Therefore, the multilayeredness of the illicit cultural property displacement creates more complex
and enduring challenges for both the source country and the global community as occurred in the
Iraqi case.

In February 2008, 80 Iraqi artifacts, at the time of unknown origin, were seized by cus-
toms enforcement officers at the Cilvegdzii Border Control in Hatay, Tiirkiye, located on the
border with Syria. After the seizure, the Reyhanli Chief Public Prosecutor’s Office was informed,
and then the authorities decided that the seized artifacts were to be taken into protective custody
in the Hatay Archeology Museum.®

art-market-report.

74 China in 1989 and Tiirkiye in 1981 ratified the Convention. See the List of the State Parties to the Convention: UN-
ESCO, ““States Parties to the Convention,” 2023, https://www.unesco.org/en/legal-affairs/convention-means-pro-
hibiting-and-preventing-illicit-import-export-and-transfer-ownership-cultural#item-2.

75 For further information: Leila Amineddoleh, “Cultural Heritage Vandalism and Looting: The Role of Terrorist Or-
ganizations, Public Institutions and Private Collectors,” Santander Art and Culture Law Review 2, no. 1 (2015):
27-62, https://ssrn.com/abstract=2754843.

76 Katharyn Hanson, “Ancient Artefacts and Modern Conflict: A Case Study of Looting and Instability in Iraq,” in
Cultural Heritage, Ethics, and the Military, ed. Peter G. Stone (Woodbridge: Boydell & Brewer, 2011), 113, https://
doi.org/10.1017/9781846159442.008.

77 Amineddoleh, “Cultural,” 40—42; Matthew Bogdanos, “See No Evil: Museums, Art Collectors, and the Black Markets
They Adore,” in Antiquities under Siege: Cultural Heritage Protection after the Iraq War, ed. Lawrance Rothfield
(Lanham, MD: AltaMira Press, 2008), 57-62; Hanson, “Ancient,” 113-28.

78 T.C. Kiiltiir ve Turizm Bakanlig1 Basin ve Halkla Tliskiler Miisavirligi, “Tiirkiye’den Diinyaya Ornek Tarihi Eser
Hassasiyeti,” 20 September 2019, https://basin.ktb.gov.tr/TR-243573/turkiyeden-dunyaya-ornek-tarihi-eser-hassa-
siyeti.html.
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Upon the examination of the value and provenance of the objects by the MoCT along with
the Hatay Mustafa Kemal University, the Department of INTERPOL-EUROPOL at the Turkish
National Police™ alerted the international community via INTERPOL, requesting further assis-
tance about the source country of the seized objects. In response to this notice, only the Republic
of Iraq contacted Tiirkiye through INTERPOL channels by stating that the artifacts belonged to
them.8® Thereafter, Iraq utilized both law enforcement and diplomatic channels to ensure viable
coordination with Tiirkiye and provided additional information on the provenance. Based on the
concrete evidence, the Reyhanli First Criminal Court ordered the confiscation of the property and
its direct return to the origin country: Iraq.8' The return ceremony took place in September 2019.

There was an 11-year-long period from the seizure of the objects to the handover cer-
emony. Finding an Iraqi counterpart for communication, protracted bureaucratic requirements,
and the instability that arises from the pernicious and detrimental activities of Al-Qaida and ISIL
(Da’esh) in the region could be the reasons for this delay. Accordingly, during the ceremony, the
Iraqi Ambassador Mr. Al-Janabi expressed their gratitude to the Turkish authorities by underlin-
ing the devastation caused by ISIL (Da’esh) as the most recent obstacle in protecting Iraqi cultural
heritage.82

In addition to the 80 ethnographic objects, a cylinder seal was returned to the Iraqi author-
ities during the same ceremony since Tiirkiye found substantial evidence of its provenance in the
same investigation. The cylinder seal is approximately 4,000 years old and was protected in the
Anatolian Civilizations Museum in Ankara before being returned to Iraq (Fig. 3).83

Moreover, Tiirkiye and Iraq have not yet entered into a bilateral agreement specifically
focused on the fight against illicit trafficking of cultural property and repatriation issues. None-
theless, the 2008 Joint Political Declaration on the Establishment of the High Level Strategic
Cooperation Council Between Governments of the Republic of Turkey and the Republic of Iraq®*
encompasses various domains of cooperation between the two nations. For instance, Article 5 of
Section A: Political, Diplomatic and Cultural Spheres underlines the importance of upholding
Iraq’s multi-cultural, multi-religious, and multi-ethnic composition, as well as the peaceful co-
existence of all communities for the future of Iraq.85 Additionally, Article 1 of Section C empha-
sizes the significance of robust cooperation in controlling the mutual borders of both countries
to combat all forms of illicit trafficking.8® Through this established protocol, Tiirkiye once again
showcases its commitment to safeguarding Iraqi heritage and national identity.

79 Department of INTERPOL-EUROPOL of the Turkish National Police (TNP) has an active role in communication
with INTERPOL and EUROPOL regarding smuggled cultural properties out of the country (and people involved)
and mutual assistance in their return to the source country with the help of databases as well as (joint) opera-
tions. For more information: T.C. Igisleri Bakanligi Emniyet Genel Miidiirligii, INTERPOL ve EUROPOL Daire
Baskanligi, “Hakkimizda,” accessed 20 May 2023, https://www.egm.gov.tr/interpol/hakkimizda.

80 Information obtained in a private interview with the Department of Anti-Smuggling of the Ministry of Culture and
Tourism of Tiirkiye on May 12, 2023.

81 T.C. Kiiltiir ve Turizm Bakanlig1 Basin ve Halkla Iliskiler Miisavirligi, “Tiirkiye’den Diinyaya.”

82 Lale Koklii and Burak Milli, “Tiirkiye Sinirinda Yakalanan Eserler Irak’a Tade Edildi,” Anadolu Ajanst, 20 Septem-
ber 2019, https://www.aa.com.tr/tr/turkiye/turkiye-sinirinda-yakalanan-eserler-iraka-iade-edildi-/1589651.

83 T.C. Kiiltiir ve Turizm Bakanlig1 Basin ve Halkla {liskiler Miisavirligi, “Tiirkiye’den Diinyaya.”

84 “Joint Political Declaration on the Establishment of the High Level Strategic Cooperation Council Between Govern-
ments of the Republic of Turkey and the Republic of Iraq,” 10 July 2008, https://www.mfa.gov.tr/data/DISPOLITI-
KA/Bolgeler/ortadogu/irak/Ortak%20Siyasi%20Bilirge%20%C4%B0ngilizce.pdf.

85 “Joint Political Declaration.”

86 “Joint Political Declaration.”
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In addition to this commitment, it is noteworthy that within the scope of this case study,
Tiirkiye diligently fulfills the obligations as outlined in the 1954 Convention’s First Protocol,
1970 Convention as well as United Nations Security Council Resolution 1483,87 which declares
that every Member State shall undertake suitable measures to expedite the safe return of Iraqi
cultural artifacts to Iraqi institutions.®8 These aforementioned legal instruments undeniably bind
Tiirkiye as a State Party; however, Tiirkiye’s approach in such matters is proactive and character-
ized by goodwill, as demonstrated in the present case.

Consequently, the Turkish state consistently adhered to the long-adopted official strategy
of the Republic: “Every cultural artifact is beautiful and meaningful in its homeland, where it
belongs (Fig. 4).78°

Conclusion

As previously discussed, the notion and responsibility of goodwill associated with cultural
property can be categorized into three primary tiers: the source, the transit, and the destination/
market countries. If all parties on each level act responsibly, the risk of the illicit transnational
flow of cultural property can be minimized, and the return cases can be solved with less obstruc-
tion. Accordingly, a responsible art and antiquities market can only flourish if ethical practices are
consistently adopted by all parties.

The value chain for preventative measures against the illicit market for cultural property
arises from the state level, where policies and legislation are adopted, and international coopera-
tion is established. The will to protect the cultural property of each state and the manners of co-
ordination between the parties have a decisive role in promoting a responsible market and ethical
collecting practices where there is no all-binding law. Even in a world where all-comprehensive
legislation exists, if the parties do not consistently act with goodwill, the repatriation process of
the artifacts can remain arduous.

Repatriation is a complex process that can be time-consuming and exhaust the finan-
cial as well as human resources of the parties involved. Therefore, international cooperation and
well-implemented bilateral agreements play a fundamental role in eliminating illicit cultural prop-
erty from the art and antiquities market and preventing legal and ethical problems from occurring
while cultivating positive diplomatic relations. In this framework, there are several normative and
binding international legislations regarding cultural property displacement issues, but they cannot
be utilized entirely to reach their goals unless parties act in goodwill.

Based on this, Tiirkiye not only proactively pursues its own illicitly trafficked cultural
objects from abroad, but also facilitates the return of foreign cultural property to their origins. To
do that, the Turkish state primarily follows Articles 2, 9, and 15 of the 1970 Convention, first by
forming bilateral agreements and then the repatriation of artifacts accordingly. However, having
no such agreement is certainly not an excuse to withhold the return of the illicit artifacts, either.
As we can observe from the repatriated Iraqi property from Tiirkiye, State Parties can favor re-
sponsible practices and initiate returns without bilateral agreements in place, as well. It is worth

87 See the Resolution: United Nations Security Council, “The Situation between Iraq and Kuwait,” S/RES/1483, 22
May 2003, http://unscr.com/en/resolutions/doc/1483.

88 United Nations Security Council, “The Situation between Iraq and Kuwait.”

89 Republic of Tiirkiye Ministry of Culture and Tourism, Counsellor’s Office of Press and Public Relations, “Two
Cultural Properties.”
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stressing again that Tiirkiye voluntarily took action on the above-explained processes with both
China and Iraq before receiving any formal appeals from these source countries. A substantial
piece of evidence from the plundered country, whose archaeological/ethnographic materials are
in jeopardy, can serve as a catalyst for a dialogue and lead to eventual repatriation.

Through these steps, Tiirkiye, as a long-suffering state of cultural looting, demonstrates
goodwill and reinforces a broader repatriation discourse in the hope of encouraging states (and
also private institutions) to favor agreements that strengthen the fight against the illicit trafficking
of cultural property. In the end, the successful repatriations to China and Iraq also set a precedent
for future returns and hopefully act as a deterrent for the illicit market on a multi-regional scale.
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Ozet

Kﬁltﬁrel varliklarin korunmasi ile ilgili bir¢ok ulusal ve uluslararasi yasal gerceve vardir. An-
cak, devletlerin kiiltiirel varliklar1 korumak i¢in yasalar ¢gikarmasina, ¢ok tarafli sozlesmeleri
onaylamasina ve ikili anlagmalar1 kabul etmesine ragmen, kiiltiirel varliklarin yasa dis1 ticareti
hala devam eden bir sorundur. Herhangi bir kiiltiir varliginin iadesi ¢ok katmanli bir siirectir ki
bir devletin yerinden edilmis kiiltiirel varliklara yonelik politikasinin da bu nesnelerin uluslararasi
6l¢ekte korunmasini saglamak icin tutarli ve iyi niyete dayali olmasi kritik dneme sahiptir.

Bu makale, Tiirkiye’nin yabanc1 kiiltiir varliklarin1 kaynak iilkesine iade etmedeki iyi ni-
yetini ve tutarliligini incelemektedir. Bu ¢ercevede, Tiirkiye’nin 1970 UNESCO Sézlesmesi il-
kelerini ve buna gore yapilan ikili anlagmalar1 nasil uyguladigini degerlendirmek igin iki iade
vakas1 iyi niyet ve tutarlilik ilkelerine dayali olarak incelenmektedir. i1k &rnek, geri doniisiin ikili
bir anlagsmaya dayali oldugu Tiirkiye Cumhuriyeti ve Cin Halk Cumhuriyeti arasindayken, ikinci
vaka, diplomatik iliskilere dayali olarak iadenin gergeklestigi Tiirkiye Cumhuriyeti ve Irak Cum-
huriyeti arasindadir.

Anahtar Kelimeler
Eser iadesi, Eser kacak¢iligy, Iyi niyet, Kiiltiir varhig, Kiiltiirel diplomasi
Giris
Gegmisimizin kadim mozaiklerde, lahitlerde ve resimlerde kendine yer bulan izleri bizleri
her zaman biiyiilemistir. Bu somut eserler; topluluklarin ve uluslarin kendi kiiltiirel kimlikleri

ile toplumsal belleklerini sekillendirmesine yardimci olur. Sahip olduklar1 bu 6nemden dolay1
kiiltiir varliklari, ne yazik ki tarih boyunca yagmalanmus, kasitli olarak hedef alinmis,? kagak-

1 Levent TOKUN, Kog Universitesi Vehbi Kog Ankara Arastirmalar1 Uygulama ve Arastirma Merkezi (VEKAM),
Ankara, Tirkiye, ORCID: 0000-0002-1610-1661, leventtokun94@gmail.com.

Ipek BAYRAKTAR, Universidad Internacional de Catalunya, Barcelona, Ispanya,
ORCID: 0000-0001-8736-5640, ipek.indint@gmail.com.

2 Hedef alinmig kiiltiirel miras alan 6rnekleri ve ilgili detayl: bilgi icin bkz. Karen J. Detling, “Eternal Silence: The
Destruction of Cultural Property in Yugoslavia,” Maryland Journal of International Law 17, no. 1 (1993): 6668,
http://digitalcommons.law.umaryland.edu/mjil/vol17/iss1/5.
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ciliga maruz kalmis ve yasa disi olarak satilmistir. Bu nedenle, kiiltiir varliklarina verilen zarar,
yakin zamanin bir konusu degildir. Kiiltiir varliklarinin iade siireci ise, ¢cogu zaman ge¢misteki
haksizliklarin telafisi olarak goriilmekte olup tarihteki birkag tutarsiz 6rnege karsin gelismeye ve
alisilagelmis diizeni zorlamaya devam etmektedir.®

Giliniimiizde devletler, kurumlar ve topluluklar arasinda artan diyaloglar, kiiltiir varlikla-
11 konusundaki tartigmalara yeni bakis acilar kazandirmaktadir. Bu sayede kiiltiir varliklarinin
iadesi, gegmisteki hatalar1 telafi etmek ve eserlerin yanlis yonetimini ele almak adina daha da
yayginlasmakta ve 6nem kazanmaktadir. Bununla birlikte, iade siirecindeki piiriizler heniiz gide-
rilememistir. Uluslararasi alanda kiiltiir varliklarinin korunmasina yonelik ¢abalar 20. yiizyilin or-
tasindan Once baslasa da, 18994 ve 19075 tarihli Lahey S6zlesmeleri gibi, sanat eseri ve tarihi eser
piyasasinin ¢ok boyutlu dinamikleri, 6zellikle Diinya Savaslar1 sonrasinda, yeni kurallar ve yo-
netmeliklere ek olarak kiiltlirel miras1 koruma bilincinin artmasiyla birlikte degisime ugramistir.

Iki Diinya Savagi’mn getirdigi telafisi miimkiin olmayan yikimin ardindan, kiiltiir varliklari-
nin evrensel degerini vurgulamak amaciyla 1954 Lahey Silahli Bir Catisma Halinde Kiiltiir Malla-
rimin Korunmasina Dair Sozlesme® (1954 S6zlesmesi) imzalanmustir. Bu sozlesme, silahli gatisma
zamanlarinda kiiltiir varliklarinin yasa dist kagak¢iligina karst miicadeleyi ayrintili sekilde ele alan
1954 Sézlesmesi 'nin Birinci Protokolii” ile hzla yiiriirliige girmistir. 1999 yilinda ikinci Protokol,
1954 Sozlesmesi’ndeki yaptirimlari daha da sikilastirmis ve s6zlesmede bahsi gecen koruma yon-
temlerini acikliga kavusturmustur. Ayrica, daha dnce 1954 Sozlesmesi’nde yer verilen “genel ko-
ruma” ve “0zel koruma” tanimlarina ek olarak, “insanlik i¢in biiylik 6neme” sahip kiiltiir varliklar:
icin “daha fazla koruma” kategorisini tanitmustir.® Birinci Protokol’den farkli olarak, Ikinci Proto-
kol’tin uygulanma bigiminde kisisel ceza ehliyetinden de bahsedilmistir.’® Boylece bu iki protokol,
savag zamaninda kiiltlir varliklarinin korunmasi i¢in uluslararasi mevzuatin temel bir parcasi haline
gelmistir.

Ancak kiiltiir varliklarinin yerlerinden edilme tehdidi sadece silahli ¢atisma donemlerine
0zgl bir durum degildir. Bu nedenle, 1970 yilinda, kiiltiirel mirasi barig déneminde de korumanin
yani1 sira sanat eseri ve tarihi eser piyasasinda giivenilir uygulamalari destekleme amaci giiden
yeni bir ¢ok tarafli anlagma, uluslararasi sahnede yerini almistir. Bu, daha ¢ok 1970 Sézlesmesi
olarak bilinen, Kiiltiir Mirasin Korumak Amaciyla Kiiltiir Varliklarimin Kanunsuz Ithali, Thract ve

3 Detayli bilgi ve drnekler i¢in bkz. Ivan Lindsay, History of Loot and Stolen Art from Antiquity until the Present Day
(London: Unicorn Press, 2014).

4 ICRC Database, Treaties, States Parties and Commentaries. “Convention (II) with Respect to the Laws and Customs
of War on Land and its Annex: Regulations concerning the Laws and Customs of War on Land,” Lahey, 29 Temmuz
1899, https://ihl-databases.icrc.org/ihl/INTRO/150.

5 ICRC Database, Treaties, States Parties and Commentaries, “Convention (IV) Respecting the Laws and Customs of
War on Land and Its Annex: Regulations Concerning the Laws and Customs of War on Land,” Lahey, 18 Ekim
1907, https://ihl-databases.icrc.org/ihl/INTRO/195.

6 Sozlesme icin bkz. United Nations Educational, Scientific and Cultural Organization (UNESCO), “1954 Convention
for the Protection of Cultural Property in the Event of Armed Conflict with Regulations for the Execution of the
Convention,” 14 May1s 1954, https://en.unesco.org/sites/default/files/1954 Convention EN_2020.pdf.

7 “UNESCO, “Protocol to the Convention for the Protection of Cultural Property in the Event of Armed Conflict,” 14
Mayis 1954, https://en.unesco.org/sites/default/files/1954 Protocol EN_2020.pdf.

8 UNESCO, “Second Protocol to the Hague Convention of 1954 for the Protection of Cultural Property in the Event
of Armed Conflict,” 26 Mart 1999, http://portal.unesco.org/en/ev.php-URL_ID=15207&URL_DO=DO_TOPI-
C&URL_SECTION=201.html.

9 UNESCO, “Second Protocol,” 3. Boliim.

10 UNESCO, “Second Protocol,” 4. Bolim.
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Miilkiyet Transferinin Onlenmesi ve Yasaklanmast icin Alinacak Tedbirlerle ilgili Sozlesme’dir."
Sozlesme, yerinden edilen veya zarar goren kiiltlir varliklariyla ilgili en iyi uygulamalar1 anlama,
tartisma ve gelistirme yollartyla iliskili bir dizi hiikiim igerir. Ornegin, 1970 Sézlesmesi’nin 2.
maddesinde “...uluslararasi is birligi, iilkelerin kiiltlir varliklarini bu tiir tehlikelere kars1 koruma-
nin en etkili yollarindan biridir.” seklinde bir ifadeye yer verilmistir. Bu baglamda Sozlesme, taraf
devletlerden, ellerindeki tiim imkanlarla kiiltlir varliklarina yonelik yanlis uygulamalara karsi
cikmalarini ve “...zararlar1 gerektigi sekilde karsilamalarini” talep eder.'?

1970 S6zlesmesi’nin 9. maddesi de, sdzlesmeye taraf devletlerin kiiltiir varliklarinin yagma
tehditi altinda oldugu durumlarin belirlenmesi ve gerekli 6nlemlerin alinmasi i¢in uluslararasi ca-
ligmalarin gerekliligini ve dnemini® vurgular.' Ek olarak 15. madde, taraf devletlerce S6zlesme
yuriirliige girmeden once imzalanmis olsalar dahi, iilkeler arasinda 6zel anlasmalar yapilmasini
destekler.' Yukarida ayrintili bilgisi verilen maddelerle birlikte, 1970 Sozlesmesi 'nin Uygulama
Rehberi'® de, bu tiir sézlesmelerin uluslararasi is birligini ve 1970 Sézlesmesi’nin 9. maddesinin
uygulanmasini destekleyebilecegini gbz oniinde bulundurarak taraf devletleri ikili veya ¢ok taraf-
I1 anlagmalar imzalamaya tesvik eder."

1970 Sozlesmesi, 143 taraf devletge tiim diinyada taninmasina karsin'® heniiz yasal bir hii-
kiimden ¢ok bir model olarak degerlendirilir. S6zlesme, taraflarin kendi ulusal mevzuatlari yoluy-
la ilkelerini uygulamalarina olanak tanirken, uluslararasi bir misyon ve vizyonu 6ne ¢ikarir.' Bir
baska deyisle, So6zlesme hukuken baglayict olmasina ragmen, taraflar ulusal yasalar1 vasitasiyla
yuriirlige koymadig: siirece kendiliginden gecerli olamaz. Bu durum, Birlesmis Milletler’e ait
bircok diger belgeyle de benzerlik gosterir. Ancak bununla ilgili bir kanuna tabi olmak da, kiiltiir
varliklarinin yasa dis1 ticaretini dnlemek icin yeterli olmaz. Dolayisiyla, taraf devletlerin iyi niyeti
ve tutarl politikalarinin, kiiltiirel miras1 korumada kritik 6neme sahip oldugu ortaya ¢ikmaktadir.

Sonug olarak, 1970 Sozlesmesi'ne paralel bir sekilde, 1995 yilinda Calinan ya da Yasa
Dig1 Olarak Thrag¢ Edilen Kiiltiirel Objelerle Tlgili 1995 UNIDROIT2® Sizlesmesi (1995 UNID-
ROIT Soézlesmesi), kiiltiirel varliklarin geri kazanilmasi i¢in yasal araglari uyumlu héle getirme

11 UNESCO, “Convention on the Means of Prohibiting and Preventing the Illicit Import, Export and Transport of
Ownership of Cultural Property,” 14 Kasim 1970, http://portal.unesco.org/en/ev.php-URL ID=13039&URL
DO=DO _TOPIC&URL_SECTION=201.html.https://en.unesco.org/about-us/legal-affairs/convention-means-
prohibiting-and-preventing-illicit-import-export-and.

12 UNESCO, “Convention on the Means of Prohibiting,” Madde 2.

13 Bu tedbirler, belirli malzemelerin ihracat ve/veya ithalatinin kontroliinii igerebilir.

14 UNESCO, “Convention on the Means of Prohibiting,” Madde 9.

15 UNESCO, “Convention on the Means of Prohibiting,” Madde 15.

16 UNESCO, “Operational Guidelines for the Implementation of the Convention on the Means of Prohibiting and
Preventing the Illicit Import, Export and Transfer of Ownership of Cultural Property,” 1970, https://en.unesco.org/
sites/default/files/operational_guidelines _en_final final 1.pdf.

17 UNESCO, “Operational Guidelines,” Paragraf 112—14.

18 Taraf Devletler Listesi i¢in bkz. UNESCO, “States Parties to the Convention on the Means of Prohibiting and Pre-
venting the Illicit Import, Export and Transfer of Ownership of Cultural Property,” 2023,
https://www.unesco.org/en/legal-affairs/convention-means-prohibiting-and-preventing-illicit-import-export-and-
transfer-ownership-cultural#item-2.

19 Katarzyna Januszkiewicz, “Retroactivity in the 1970 UNESCO Convention: Cases of the United States and Austra-
lia,” Brooklyn Journal of International Law 41, no. 1 (2015): 342, https://brooklynworks.brooklaw.edu/bjil/vol41/
iss1/7; Referring to Matthew R. Hoffman, “Cultural Pragmatism: A New Approach to the International Movement
of Antiquities,” Jowa Law. Review 95 (2010): 66577, https://heinonline.org/HOL/LandingPage?handle=hein.jour-
nals/ilr95&div=18&id=&page=.

20 International Institute for the Unification of Private Law (UNIDROIT), “Convention on Stolen or Illegally Exported
Cultural Objects,” 24 Haziran 1995, https://www.unidroit.org/instruments/cultural-property/1995-convention.
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ve mevcut uluslararasi ¢erceveyi tamamlama amaciyla, hemen yiiriirliige girebilen bir anlagma
olarak kabul edilmistir. Stepnowska’nin kisaca ifade ettigi tizere, 1995 UNIDROIT Sézlesmesi,
calinan veya yasa dis1 yollarla yurt disina ¢ikarilan kiiltiir varliklarinin geri kazanilmasi i¢in ¢ok
uluslu bir ig birligi yapisi olusturmay1 hedeflemis ve bu ¢ercevede 6zel hukukla kamu hukukunu
dengelemeyi amaglamistir.?! Boylece, 1995 UNIDROIT Sézlesmesi, tilkelerin daha saglam bir
zeminde is birligi yapabilmelerini hedef olarak belirlemistir. Yine de bu sozlesme, kabul asa-
masinda 6zellikle pazar iilkelerdeki sanat tiiccarlariin lobi faaliyetleriyle ve ¢esitli gilicliiklerle
kars1 karsiya gelmistir.??2 Su anda 54 taraf devleti bulunan?® 1995 UNIDROIT Sozlesmesi, 1970
Sézlesmesi’nde tam olarak netlestirilmemis bazi 6nemli konulari da ele alir. Ornegin, yasa dist
kazilar ve yasa dis1 sekilde elde edilen eserlerin®® durumunu daha net bir sekilde tanimlar ve “ge-
rekli 6zeni gosterme” kavramini (bu kavram, 1970 Sézlesmesi’nde “adil tazminat” olarak geger)
acikliga kavusturur. S6zlesme, bunlara ragmen 1970 S6zlesmesi kadar taninmamuistir.2°

1995 UNIDROIT Soézlesmesi’nin bir diger 6zglin 6zelligi ise, iade taleplerinde zaman
asimi kavramini ortaya ¢ikarmasidir. Bununla birlikte, 1995 UNIDROIT hiikiimlerinin geriye
doniik olarak gecerli olacak nitelikte olmamasi nedeniyle “...zaman asim1 hiikiimleri ancak dev-
letler Sozlesme’ye taraf olduktan sonra yiiriirliik kazanacaktir.””2® Bu niteliklerinden dolay1, 1995
UNIDROIT Sézlesmesi?” ve 1970 Sozlesmesi,?® tarihsel siiregteki somiirgecilik, savaslar ve dii-
zenli olarak yapilan yagmalar nedeniyle bir¢ok iilkenin ve yerli toplulugun degerli kiiltiirel eser
ve anitlarini kaybetmesine iligkin net bir ¢6ziim sunamamaktadir.?® Bu sebeple, yeni getirilen za-
man asimi hikkiimleriyle de kapsanamayan iade vakalarini ¢oziimlemekte; bireylerin, kurumlarin
ve devletlerin gosterecegi iyi niyet bilylik bir 6nem tagimaktadir.

Diinyanin 6nde gelen miize profesyonelleri ag1 olan Uluslararas1 Miizeler Konseyi (ICOM)
de kiiltiir varliklarmin yasa dis1 ticaretini ¢esitli agilardan ele almaktadir. ICOM Miizeler i¢in Etik
Kurallar: araciligiyla, miizeler ve c¢alisanlarindan, kokeni belirsiz objeleri satin almamasini ve
sergilememesini talep eder, ayn1 zamanda yasa dis1 yollarla el degistiren kiiltiir varliklarinin kay-
nak iilke veya kisilere iade edilmesini de tesvik eder.3® Bu baglamda, “gerekli 6zeni gosterme” il-
kesi, bir eylem plani belirlemeden 6nce durumun tiim yonlerini aragtirma siireci olarak tanimlanir.
Ozellikle, bir eserin kokenini ve gegmisini, satin almadan veya eseri kullanima sunmadan &nce,
belirleme siirecinde gosterilmesi gereken dikkat ve 6zen vurgulanir.®' Bununla birlikte, ulusal ve

21 Julia Stepnowska, “Due Diligence and the Art Market: Assessing the Impact of the 1995 UNIDROIT Conven-
tion on Stolen or Illegally Exported Cultural Objects,” Studia Iuridica Toruniensia 22 (2019): 379, https://doi.
org/10.12775/SIT.2018.020.

22 Brodie vd., “Why There is Still an Illicit Trade in Cultural Objects and What We Can Do About It,” Journal of Field
Archaeology 47, no.2 (2022): 122, https://doi.org/10.1080/00934690.2021.1996979.

23 Taraf Devletler Listesi i¢cin bkz. UNIDROIT, “States Parties to the Convention on Stolen or Illegally Exported Cul-
tural Objects,” 2023, https://www.unidroit.org/instruments/cultural-property/1995-convention/status/.

24 UNIDROIT, “Convention on Stolen,” Madde 3(2) ve 5(3).

25 UNIDROIT, “Convention on Stolen,” Madde 4.

26 Zsuzsanna Veres, “The Fight against Illicit Trafficking of Cultural Property: The 1970 UNESCO Convention and
the 1995 UNIDROIT Convention,” Santa Clara Journal International Law 12, no. 2 (2014): 106, https://digital-
commons.law.scu.edu/scujil/vol12/iss2/4.

27 UNIDROIT, “Convention on Stolen,” Madde 10.

28 UNESCO, “Convention on the Means of Prohibiting,” Madde 7.

29 Lyndel V. Prott, “UNESCO and UNIDROIT: A Partnership against Trafficking in Cultural Objects,” Uniform Law
Review 1, no. 1 (Ocak 1996): 68, https://doi.org/10.1093/ulr/1.1.59.

30 International Council of Museums (ICOM), Code of Ethics: ICOM Code of Ethics for Museums (Paris: ICOM,
2017), Madde 2(3), 4(5) ve 6(2), https://icom.museum/wp-content/uploads/2018/07/ICOM-code-En-web.pdf.

31 ICOM International Observatory on Illicit Traffic in Cultural Goods, “Due Diligence/Good Faith,” erisim 20 May1s
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uluslararas1 yetkililerin denetimde yetersiz kalmasi nedeniyle, “gerekli 6zeni gosterme” ilkesi
hentiz iyi niyete dayali bir uygulama olmaya devam etmektedir.3® Bu nedenle, sorumlu bir sekilde
koleksiyon olusturma ve kiiltiir varliklarini iade etme siirecinde taraflarin iyi niyeti nemli bir rol
oynamaktadir. Sonug olarak, ¢esitli kaynaklarin yan1 sira normatif ve yasal belgeler, farkli hukuk
sistemlerinin “gerekli 6zeni gdsterme” ve “uyum” kavramlarina dair farkli tanimlar1 olmasindan
dolayi, iyi niyetle ilerlemeyi dnermekte veya bazen zorunlu kilmaktadir. Bu durum, iilkelerarasi
davalarda sorunlara yol agabildiginden, “gerekli 6zeni gosterme” prensipleri uluslararas: anlas-
malarin uygulanmasi konusulurken uyumlu ve somut bir sekilde ifade edilmelidir.®3

Bu ¢ergevede, Tiirkiye, kiiltiire]l mirasin korunmasi konusunda tutarlilik igerisinde iyi niyet
gostermekte ve 1970 Sozlesmesi’nin 2., 9. ve 15. maddeleri basta olmak iizere ilgili uluslararasi bel-
gelerde belirtilen ilkelere bagl kalmakta, ayn1 zamanda 7970 Sozlesmesi 'nin Uygulama Rehberi’ne
de uygun hareket etmektedir. Kaynaklarin tahsis edilmesi (hem insani hem finansal), gerekli aragtir-
malarm yliriitiilmesi ve cesitli taraflarla ikili/¢ok tarafli anlagmalar imzalanmasi yoluyla kiiltiirel is
birligine yatirim yapan Tiirkiye, bu sayede, kendisininkiler de dahil olmak {izere, yasa dis1 yollarla
yerlerinden edilmis kiiltiir varliklariin kaynak iilkelerine iadesini saglayabilmektedir.

Tiirkiye'nin Iade Sorumlulugunu Ustlenmesi

“Tarihi eserlerin asil koruyuculari, tarihi ve milli abidelerin gercek sahibi olan halktir.”
Mustafa Kemal Atatiirk®*

Tiirkiye Cumhuriyeti, 1954 Sozlesmesi ve 11k Protokolii’nii 1965 yilinda imzalad1.3% Ardin-
dan, 1981 yilinda 1970 Sozlesmesi’ni imzalad1.3¢ Daha sonra, 1970 Sozlesmesi’nde de desteklen-
digi lizere, 1998 yilinda Ozbekistan ile kiiltiirel mirasin korunmasina yénelik, “Tiirkiye Cumhuri-
yeti Hiikiimeti ile Ozbekistan Cumhuriyeti Hiikiimeti Arasinda Kiiltiirel Varliklarin Kagak¢ihginin
Onlenmesi ve Iadesinin Saglanmas: Konusunda Karsilikl Yardim Anlasmasr” adli ilk iki tarafli
anlagsmasina imza att1.3” Sonraki yillarda, iade konularin1 da igeren, kiiltiirel mirasin yasa disi

2023, https://www.obs-traffic.museum/due-diligence-good-faith.

32 ICOM International Observatory on Illicit Traffic in Cultural Goods, “Due Diligence/Good Faith,” vurgular yazarlar
tarafindan eklenmistir.

33 Stepnowska, “Due Diligence,” 377-92.

34 James F. Goode, Negotiating for the Past: Archaeology, Nationalism, and Diplomacy in the Middle East, 1919—-1941
(Austin: University of Texas Press, 2007), 54.

35 1954 Sozlesmesi’ne Taraf Devletler Listesi i¢in bkz. UNESCO, “States Parties to the Convention for the Protection
of Cultural Property in the Event of Armed Conflict with Regulations for the Execution of the Convention,” 2023,
https://www.unesco.org/en/legal-affairs/convention-protection-cultural-property-event-armed-conflict-regulati-
ons-execution-convention?hub=66535#item-4, ilk Protokol’e Taraf Devletler Listesi i¢in bkz. UNESCO, “States
Parties to the Protocol to the Convention for the Protection of Cultural Property in the Event of Armed Conflict,”
2023,
https://www.unesco.org/en/legal-affairs/protocol-convention-protection-cultural-property-event-armed-
conflict?hub=66535#item-4.

36 Taraf Devletler Listesi i¢in bkz. UNESCO, “States Parties to the Convention on the Means of Prohibiting,” 2023,
https://www.unesco.org/en/legal-affairs/convention-means-prohibiting-and-preventing-illicit-import-export-and-
transfer-ownership-cultural#item-2. Tiirkiye’nin 1995 UNIDROIT Sézlesmesi’ni ve 1954 Sozlesmesi’nin Ikinci
Protokoli’nli Temmuz 2023 itibariyle imzalamadig1 unutulmamalidir.

37 “Agreement Between the Government of the Republic of Turkey and the Government of the Republic of Uzbekistan
on Mutual Assistance in Preventing the Smuggling of Cultural Values and Securing Their Return,” 22 Temmuz
1998, Resmi Gazete No. 23410, https://www.resmigazete.gov.tr/arsiv/23410.pdf.
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ticaretine kars1 toplu miicadeleyi giiclendirmek amaciyla benzer iki tarafli anlagsmalar1 imzaladi.
Bunun sonucunda, su ana kadar Tiirkiye, kaynak tilke, gecis tlilkesi ve hedef/pazar tilkeleriyle is
birligi i¢inde, kiiltiirel mirasin korunmasina yonelik 12 adet iki tarafli anlagma imzalamistir.3®

Genel olarak, agirlikli sekilde kaynak tilkelerden yasa dis1 yontemlerle ¢ikarilan ve/veya
tasinan kacak kiiltiir varliklari, Arjantin, Hong Kong veya Isvicre gibi gecis iilkeleri iizerinden,
hedef/pazar tilkelerindeki alicilara ulasir.® Yasa dig1 sanat eseri ve tarihi eser pazari kaynak tilke-
lerden baslar ve gecis iilkeleri, gecici depo ve/veya tasima merkezleri olarak kullanilir. Sonunda,
kacak yollarla taginan objeler, ¢ogunlukla Avrupa ve Kuzey Amerika iilkelerinde bulunan hedef
pazarlara varir. Bununla birlikte, giderek zenginlesen Cin gibi iilkeler, kiiltiir varliklarinin kiiresel
ticaretinde hem kaynak tilkeler hem de pazar tilkeleri olarak kabul edilebilir.#°

Art Market 2023 raporunda yer alan Finansal Degere Gore Kiiresel Sanat Piyasasindaki
Pay Grafiklerine gore, Amerika Birlesik Devletleri (ABD), kiiresel sanat piyasasinin %45’ini
tekelinde bulundurmaktadir.#' Tiirkiye, 2021 yilinin baginda ABD ile Tiirkiye Cumhuriyeti Hiikii-
meti ile Amerika Birlesik Devletleri Hiikiimeti Arasinda Tiirkiye’ye Ait Arkeolojik ve Etnolojik
Kategorideki Eserlere Yonelik ithalat Kisitlamas1 Getirilmesine Iliskin Mutabakat Zapt1 adl1 iki
tarafli bir anlasma imzalamistir.#? Boylece, kiiresel sanat piyasasinin en biiyiik hissedari olan
ABD, Tiirk kiiltiir varliklarmin belirli kategorilerine ithalat kisitlamalar1 getirme izni veren bir
anlasmaya taraf olmustur. Bu anlagma, kiiltiirel eserlerin Tiirkiye’den yasa dis1 olarak taginmasini
caydirmay1 amaclarken Amerikan yetkililerine Tiirkiye’den kagak yollarla tasian varliklar1 geri
gonderme imkan1 tanimakta, ayrica Amerikan ve Tiirk kurumlar1 arasinda kiiltiirel is birligini
tesvik etmektedir.4®

Tiirkiye’nin kiiltirel mirasi koruma konusunda olusturdugu bir bagka 6nemli is birligi ise
en son ikili anlagmalarindan biri olan ve 15 Kasim 2022°de Isvicre ile imzaladig1 Tiirkiye Cum-
huriyeti Hiikiimeti ve Isvicre Federal Konseyi Arasinda Arkeolojik Kiiltiir Varliklarimin Yasa Dist
Ithali ve Transit Gegisinin Onlenmesi ile Iadesine Iliskin Anlagma’dir.** Isvicre’nin kiiresel sanat

38 T.C. Kiiltiir ve Turizm Bakanlig1 Basin ve Halkla liskiler Miisavirligi, “Kiiltiir ve Turizm Bakanliginin 2023 Biitcesi
TBMM Plan ve Biitce Komisyonunda,” 17 Kasim 2022, https://basin.ktb.gov.tr/TR-332138/kultur-ve-turizm-ba-
kanliginin-2023-butcesi-tbmm-plan-ve-butce-komisyonunda.html.

39 Morag M. Kersel, “From the Ground to the Buyer: A Market Analysis of the Trade in Illegal Antiquities,” Archae-
ology, Cultural Heritage and the Antiquities Trade iginde, der. Neil Brodie vd. (Gainesville: University Press of
Florida, 2006), 189.

40 European Commission, Commission Staff Working Document Impact Assessment: Accompanying the Document
Proposal for a Regulation of the European Parliament and of the Council on the Import of Cultural Goods (Brus-
sels: European Commission, 2017), 12, https://ec.europa.eu/taxation_customs/system/files/2017-07/cultural _goo-
ds_impact_assessment_en.pdf.

41 Clare McAndrew, The Art Market 2023 (Basel: Art Basel and UBS, 2023), 27, https://theartmarket.artbasel.com/
download/The-Art-Basel-and-UBS-Art-Market-Report-2023.pdf.

42 Tlgili Mutabakat Zapt1 icin bkz. “Memorandum of Understanding Between the Government of the United States of
America and the Government of the Republic of Turkey Concerning the Imposition of Import Restrictions on the
Categories of Archaeological and Ethnological Material of Turkey,” 5 Mart 2021, Resmi Gazete No. 31414, https://
www.resmigazete.gov.tr/eskiler/2021/03/20210305-13.pdf.

43 Media Center of the Bureau of Educational and Cultural Affairs, U.S. Department of State, “United States and
Turkey Work Together to Protect Cultural Heritage,” 19 Ocak 2021, https://eca.state.gov/highlight/united-sta-
tes-and-turkey-work-together-protect-cultural-heritage.

44 T.C. Kiiltiir ve Turizm Bakanlig1 Basin ve Halkla Tliskiler Miisavirligi, “Tiirkiye ve Isvicre Arkeolojik Kiiltiir Var-
liklarinin {adesine Iliskin Anlasma imzaladi,” 15 Kasim 2022, https://basin ktb.gov.tr/TR-332077/turkiye-ve-is-
vicre-arkeolojik-kultur-varliklarinin-iadesine-iliskin-anlasma-imzaladi.html. Tlgili Anlasma icin bkz. “Agreement
Between the Government of Republic of Tiirkiye and the Swiss Federal Council on Preventing the Illicit Import and
Transit and the Repatriation of Archaeological Cultural Property,” 24 Mart 2023, Resmi Gazete No. 32142, https://
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piyasasindaki %2’lik pay1 ABD’nin paymnin yaninda énemsiz gibi goziikse de*® son 40 yilda
Isvigre’den Tiirkiye’ye iade edilen 417 kiiltiir varlig1 goz oniinde bulunduruldugunda,®® bu iki
tarafli anlasma, her iki iilkenin de kiiltiire]l mirasinin korunmasi i¢in 6nemli bir adimdir. Anlasma,
sadece miizakereleri gelistirmekle kalmayip taraflarin iadelere ayirdigi zamani ve maddi kaynak-
lar1 azaltmasina da yardimci olacaktir.

Yukarida belirtilen %2’lik paya ek olarak, Isvigre’nin kiiresel sanat piyasasindaki roliinde
hesaplanmayan yonler de mevcuttur. Ornegin, Isvicre serbest ticaret bolgeleri, 2013 itibariyla
yaklasik 1,2 milyon tarihi eseri barindirmigtir.4” Bu bolgeler miisterilerine gizlilik taahhiidii sun-
duklarindan ¢ogunlukla gozlerden uzakta, biiyiik sanat koleksiyonlarina ev sahipligi yapmaktadir.
Kisacasi, serbest ticaret bolgelerinin “serbestligi”, glimriik vergilerinin alinmamasindan ve bazi
denetimlere tabii olunmamasindan kaynaklanir.*® S6z konusu sistem, kayith igletmelerin yani
sira sanat tiiccarlarinin da ilgisini cekmekte ve yasa dis1 yollarla taginan kiiltiir varliklarini ka-
raborsada yeniden satma firsati dogana kadar saklama olanagi sunmaktadir.#® Ayrica, genellikle
calkantili bir gecmise sahip olan eserlerin “Isvicreli bir beyefendinin koleksiyonundan” gibi ifa-
delerle tanitilmasi da, Isvigre nin bu ticaretteki aktif roliinii gdzler niine sermektedir.5°

Bununla birlikte, Isvigre, kiiltiir varliklarinin yasa dis1 ticaretiyle miicadelede proaktif adim-
lar da atmaktadir. 2015 yilinda Isvigre Giimriik Kanunu’nda yapilan degisiklik bunlardan biridir.
Bu degisiklik, kara para aklamanin 6niline gegilmesiyle ilgili daha kapsamli bir strateji sunmus ve
serbest ticaret bolgelerinin seffafligini artirmistir. Bu kapsamda, giimriik yetkililerine belirli bir siire
icinde serbest ticaret alanlarindaki envanterle ilgili rapor sunma zorunlulugu getirilmistir.3' Tiirkiye
ile imzalanan iki tarafli anlagma gibi adimlar da énemli ilerlemeler olarak degerlendirilmektedir.

Bu baglamda, alt1 zorlu yilin ardindan 2017 yilinda Tiirkiye lehine sonuglanan Herakles
Lahdi davasinda tanik olunan uzun ve yliksek maliyetli iade siirecinin yaganmasi artik daha az
muhtemeldir.32 Lahdin, 2010 yilinda Cenevre Serbest Limani’nda bir giimriik memurunun envan-
ter kontrolii sirasinda kesfedildigi de hatirlanmalidir.3® Dolayisiyla, pazar iilkeleriyle (ve diger-
leriyle) iki tarafli anlagmalar imzalamak, kiiltiirel mirasin yasa dis1 ticaretine kars1 miicadelede
onemlidir. Bu sekilde, daha dnce sozii gegen uluslararasi belgelerde ve ozellikle 1970 Sozles-

www.resmigazete.gov.tr/eskiler/2023/03/20230324-1.pdf.

45 McAndrew, “The Art Market,” 27.

46 Yurtdisindan iade edilen eserlerin listesi i¢in bkz. T.C. Kiiltlir ve Turizm Bakanligi Kiiltiir Varliklar1 ve Miizeler
Genel Miidiirliigii, “Yurt Disindan Tadesi Saglanan Eserler,” erisim 20 Mayis 2023, https://kvmgm ktb.gov.tr/TR-
44470/yurt-disindan-iadesi-saglanan-eserler.html.

47 Intergovernmental Committee for Promoting the Return of Cultural Property (ICPRCP), Free Ports and Risks of
1llicit Trafficking of Cultural Property: Intergovernmental Committee for Promoting the Return of Cultural Pro-
perty to Its Countries of Origin or Its Restitution in Case of Illicit Appropriation (Paris: ICPRCP, 2016), 2, https://
unesdoc.unesco.org/ark:/48223/pf0000372793.

48 ICPRCP, Free Ports and Risks.

49 Katie L Steiner, “Dealing with Laundering in the Swiss Art Market: New Legislation and Its Threat to Honest Trad-
ers,” Case Western Reserve Journal of International Law 49, no. 1 (2017): 360-64, https://scholarlycommons.law.
case.edu/jil/vol49/iss1/21.

50 Kersel, “From the Ground,” 193; Christine Alder ve Kenneth Polk, “Stopping This Awful Business: The Illicit
Traffic in Antiquities Examined as a Criminal Market,” Art Antiquity and Law 7, no. 1 (Mart 2002): 39, https://
heinonline.org/HOL/LandingPage?handle=hein.journals/artniqul7&div=6&id=&page=.

51 ICPRCP, Free Ports and Risks, 5; Steiner, “Dealing with Laundering,” 364—68.

52 Ipek Bayraktar ve Levent Tokiin, “Two Case Studies: Turkey’s Approach to Cultural Property Repatriations,” Ad-
vances in Cultural Heritage Studies: Year 2020; Contributions of the European Students’ Association for Cultural
Heritage icinde, der. Alexandra de Carvalho Antunes, Grigor Angjeliu ve Mariagrazia Bellanova (Oeiras: Mazu
Press, 2020), 276, https://www.esach.org/uploads/1/3/3/0/133018122/ebook_advances 2020 mazupress_.pdf.

53 Bayraktar ve Tokiin, “Two Case Studies.”
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mesi’nde de dile getirildigi gibi, arkeolojik ve etnografik eserlerin ticareti daha acik bir sekilde
diizenlenebilir ve eserlerin iade siireglerindeki sorunlar azaltilabilir.

Bu ¢ergevede Tiirkiye Cumhuriyeti, Anadolu’dan ¢ikarilan eserlerin iadesi i¢in ¢aligmalarini
aktif ve tutarh bir sekilde siirdiirmektedir. 2000°1i yillarin bagindan giiniimiize kadar Anadolu’nun
farkli kiiltlirleri ve donemlerine ait 15.500°1 askin iadesi saglanan eser de bu basarinin altini ¢iz-
mektedir.34 Iyi niyetli ve tutarli yaklasim sadece Anadolu kokenli eserlerle simirli olmayarak, ayni
zamanda diger {lkelerle is birligi tesvik edilmekte ve farkl iilkelerin kiiltiirel mirasinin 6nemine
saygi duyulmasi da vurgulanmaktadir. 2019 yilinda Cin kdkenli arkeolojik eserlerin iade toreni sira-
sinda Tiirkiye Cumhuriyeti Kiiltiir ve Turizm Bakani’nin belirttigi gibi, “Her eser kendi vataninda,
ait oldugu yerde giizel, orada anlamlidir.”’>® Bakan, bunun Kiiltiir ve Turizm Bakanligi’nin (KTB)
ve dolayisiyla Tiirkiye Cumhuriyeti’nin de genel felsefesi oldugunu vurgulamustir.>®

Tiirk hukukuna gore, kiiltiir varliklarinin (ve dogal varliklarin) ihraci, 2863 sayili Kiiltir
ve Tabiat Varliklarint Koruma Kanunu’nun 32. maddesi uyarinca yasaklanmistir: “Yurt i¢inde
korunmast gerekli taginir kiiltiir ve tabiat varliklari yurt digina ¢ikarilamaz.”®” Bununla birlikte,
bu madde, Tiirkiye kdkenli olmadiklarindan, yabanci kiiltiir varliklarimi kapsamamaktadir. Bu tiir
durumlarda, eserlerin iade siireci kaynak tlkenin i¢ hukuku, 1970 S6zlesmesi ve Sozlesme hii-
kiimlerine paralel olarak imzalanan bir¢ok iki tarafli anlagsma goz 6niinde bulundurularak gergek-
lesir. Ayrica, ¢eligkili durumlarda Tiirkiye Cumhuriyeti Anayasasi’nin 90. maddesi gegerli olur:
“Usuliine gore yurtrliige konulmus temel hak ve 6zgiirliiklere iliskin milletlerarasi andlasmalarla
kanunlarin ayn1 konuda farkl hiikiimler icermesi nedeniyle ¢ikabilecek uyusmazliklarda milletle-
rarast andlagma hiikiimleri esas alinir.”®® Boylece Tiirkiye, yabanci kiiltiir varliklarinin herhangi
bir yasal engelle karsilasmadan kendi iilkelerine iade edilebilmesini saglamaktadir.

Ek olarak, kiiltiir varliklarimin ithalatiyla ilgili, 2863 sayili yasanin 33. maddesinde “Yurt
disindan kiiltiir varh@ getirmek serbesttir.” hilkmii yer almaktadir.5° Bununla birlikte, Korunma-
st Gerekli Tasinmaz Kiiltiir ve Tabiat Varliklarimin Tespit ve Tescili Hakkinda Yénetmelik, ithal
edilen koleksiyonlarin kaynak iilke ve ihracat sertifikalar ile birlikte KTB’ye beyan edilmesini
zorunlu kilar.®® Bakanlik, Tiirkiye kokenli olmayan herhangi bir kiiltiir varligi i¢in uluslararasi

54 Yurtdisindan iade edilen eserlerin listesi i¢in bkz. T.C. Kiiltlir ve Turizm Bakanlig1 Kiiltiir Varliklar1 ve Miizeler
Genel Miidiirliigii, “Yurt Digindan Iadesi Saglanan Eserler.”

55 T.C. Kiiltiir ve Turizm Bakanlig1 Basin ve Halkla Tliskiler Miisavirligi, “Cin’in Tiirkiye’deki Tki Kiiltiir Varlig1 Dii-
zenlenen Térenle Tade Edildi,” 25 Kasim 2019, https://basin.ktb.gov.tr/TR-248642/cin39in-turkiye39deki-iki-kul-
tur-varligi-duzenlenen-torenle-iade-edildi.html.

56 Benzer bir slogan olan “Tarih ait oldugu yerde giizeldir” ilk olarak iinlii Tiirk gazeteci Ozgen Acar tarafindan
Tiirkiye’ nin ¢alinan/yasadist yollarla ihrag edilen kiiltiir varliklarina adanmis yayinlarinda birkag y1l boyunca kul-
lanilmistir. Daha sonra Kiiltiir ve Turizm Bakanligi (ve digerleri) tarafindan iade taleplerinde kullanilmak tizere
benimsenmis ve degistirilmistir. Slogan hakkinda daha fazla bilgi icin bkz. Kathleen Price, “Who Owns the Past
- Turkey’s Role in the Loss and Repatriation of Antiquities,” International Journal of Legal Information 38, no. 2
(2010): 201-13. Bu felsefenin Kiiltiir ve Turizm Bakanligi tarafindan daha dnce yapilan ayrintili bir agiklamasi igin
bkz. T.C. Kiiltiir ve Turizm Bakanlig1 Basin ve Halkla {liskiler Miisavirligi, “Bakan Ersoy: “Her Eserin Dogdugu
Yerde Korunmasi Esas Olmalidir,” 25 Ocak 2019,

https://basin.ktb.gov.tr/TR-227510/bakan-ersoy-her-eserin-dogdugu-yerde-korunmasi-esas-olmalidir.html.

57 TBMM, Kiiltiir ve Tabiat Varliklarini Koruma Kanunu: 2863, Resmi Gazete. 18113, 23 Temmuz 1983, Madde 32,
https://kvmgm.ktb.gov.tr/TR-43249/law-on-the-conservation-of-cultural-and-natural-property-2863.html.

Devlet tarafindan izin verilen gegici sergiler ve Tiirkiye’de bulunan ve daha 6nce beyan edilmis yabanci kokenli
kdiltiir varliklarini beraberlerinde getiren diplomatik temsilcilik mensuplart harig.

58 T.C. Anayasa Mahkemesi, 1982, Madde 90, https://www.anayasa.gov.tr/media/7258/anayasa_eng.pdf.

59 TBMM, Kiiltiir ve Tabiat Varliklarin1 Koruma Kanunu: 2863, Madde 33.

60 “Korunmasi Gerekli Tagmir Kiiltiir ve Tabiat Varliklar1 Koleksiyonculugu ve Denetimi Hakkinda Yonetmelik,” 23
Mart 2010, Resmi Gazete No. 27530, 13. Madde, https://www.resmigazete.gov.tr/eskiler/2010/03/20100323-3.htm.



Yabanci Kékenli Kiiltir Varliklarinin Tadesinde Turkiye'nin Iyi Niyeti ve Tutarli Yaklagimiz Gin ve Irak Ornek Vakalari
Levent Tokiin - Ipek Bayraktar 73

anlagmalarin ve kaynak iilkesinin ulusal mevzuatinin gecerli olabilecegini, bu nedenle bu varlik-
larin giimriikte bildirilmesi gerektigini de belirtir.6' Dolayisiyla, bu tiir denetimler, gerektiginde
yabanci kokenli kiiltiirel eserlerin iadesini miimkiin kilar. Boylece Tiirkiye, yabanci iilkelerin
eserlerinin dogrudan iade edilmesine proaktif olarak izin vererek, kiiltiirel eserlerin yasa dis1 tica-
retine karst miicadeledeki iyi niyetini ve tutarli tavrin1 gostermektedir.

Tiirkiye’nin Anadolu kokenli eserlerin iadesi konusundaki 1srarli yaklagimlari uluslararasi
alanda bilinmektedir.? Bununla birlikte, bu makale, iyi niyet gostergesi ve kiiltiirel diplomasi bag-
laminda Tiirkiye’den baska bir devlete gerceklestirilen en erken kiiltiir varligi iadelerinden bazilari-
ni1, eger en erkenleri degilse, incelediginden alaninda oncii bir arastirmadir. Bu arastirmada segilen
orneklerin disinda, ilerleyen yillarda baska eserler de kaynak iilkelerine iade edilmistir. Ornegin,
2022’de bir obje Kazakistan’a,®® dort obje Misir’a® ve ek alt1 obje daha Irak’a®® gonderilmistir.

Tiirkiye Cumhuriyeti ve Gin Halk Cumhuriyeti:
Iki Arkeolojik Eserin Iadesi

[1k iade vakasi, Cin’e ait iki adet arkeolojik objeyi igermektedir. 1000 y1ldan daha eski olan
iki eserden birinin, Tang Hanedani’na (MS 618-907) ait bir duvar resmi, digerinin ise ge¢ donem
Kuzey Hanedanlar1 (MS 386-581) ile Sui Hanedani1 (MS 581-618) arasindaki bir déneme tarih-
lenen bir terakota heykelcik oldugu bilinmektedir. Cin kokenli bu kiiltiirel varliklar, Tiirkiye’de
bulunmalarina ragmen, yurt disina ¢ikmasi yasak olan eserler arasinda listelenmistir (Fig. 1).66

S6z konusu eserler, daha 6nce Cinli ve Tiirk yetkililerce bilinmiyordu. Eserler Fethiye’de
yasayan yabanci uyruklu bir kisinin elindeydi. Bu kisinin vefatindan sonra, varisi, eserlerin va-
tandast oldugu Birlesik Krallik’a tasinmasinin yasal olup olmadigini1 6grenmek adina yerel mii-
zeye bagvurdu. Tiirkiye’de yapilan 6n incelemenin ardindan, KTB, Tiirkiye Disisleri Bakanligi
araciligiyla Cinli yetkililere basvurarak eserler hakkinda ayrintili bilgi istedi. Bunun sonucunda,
Cinli yetkililer s6z konusu eserlerin iadesine dair taleplerini iletti. Ardindan KTB, eserleri elinde
bulunduran kisiden, eserleri gegici olarak korunmalar1 ve sonrasinda Cin’e iade edilmeleri ama-
ctyla Fethiye Miizesi’ne teslim etmesini istedi.®”

Tirkiye Kiiltlir ve Turizm Bakani1 Sn. Ersoy, eserleri iade eden kisinin isminin gizli kal-
masint istedigini ¢linkii ilgili kisinin siirecin basindan sonuna dek hep iyi niyetle hareket edip,

61 T.C. Kiiltiir ve Turizm Bakanlig1 Kiiltlir Varliklar1 ve Miizeler Genel Miidiirliigii, “Sik¢a Sorulan Sorular,” erigim 1
Mayis 2023, https://kvmgm.ktb.gov.tr/TR-63359/sikca-sorulan-sorular.html.

62 Tlgili makaleler igin bkz. Sharon Waxma, Loot: The Battle over the Stolen Treasures of the Ancient World (New
York: Times Books, 2008), 135-54; Kevin D. Collado, “A Step Back for Turkey, Two Steps Forward in the Re-
patriation Efforts of Its Cultural Property,” Case Western Reserve Journal of Law, Technology & the Internet 5
(2014): 1-24; Ece Velioglu, Alessandro Chechi, and Marc-André Renold, “Case Orpheus Mosaic: Turkey and Dal-
las Museum of Art,” Platform ArThemis, Art Law Centre, University of Geneva, Mayis 2013, https://plone.unige.
ch/art-adr/cases-affaires/orpheus-mosaic-2013-turkey-and-dallas-museum-of-art/case-note-2013-orpheus-mosaic

63 Ayrmtili bilgi icin bkz. Yahya Coskun, Twitter, 31 May 2022, erisim 10 Agustos 2023, https://twitter.com/myahya-
coskun/status/1509490540752130055?s=20.

64 Ayrintili bilgi i¢in bkz. Ali Riza Akbulut, “Misir’dan Calinan Tarihi Eserler... Emanetleri Evlerine Gonderdik,”
Hiirriyet, 2 Eylil 2022, https://www.hurriyet.com.tr/gundem/misirdan-calinan-tarihi-eserler-emanetleri-evleri-
ne-gonderdik-42130228.

65 Ayrmtili bilgi icin bkz. “Tiirkiye’de Ele Gegirilen 6 Parca Tarihi Eser Irak’a lade Edilecek,” Mynet YurtHaber, 20 Ekim
2022, https://www.mynet.com/turkiyede-ele-gecirilen-6-parca-tarihi-eser-iraka-iade-edilecek-180105542156.

66 Global Times, “Turkey Returns Historic Artifacts More Than 1,000 Years Old to China,” 26 Kasim 2019, https://
www.globaltimes.cn/content/1171285.shtml.

67 T.C. Kiiltiir ve Turizm Bakanlig1 Basin ve Halkla iliskiler Miisavirligi, “Cin’in Tiirkiye’deki Tki Kiiltiir Varlig1.”
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hicbir tilkenin kiiltiir varliginin yagmalanmasina vesile olmak istemedigini ve goniilliiliik esasina
dayanarak eserleri Cin Halk Cumhuriyeti’ne devretmeyi kabul ettigini belirtti.6®

Bolgesel olmayan bir 6rnek olarak bu iade, siirece dahil olan taraflarin iyi niyetinin 6ne-
mini vurgulamaktadir. lade téreninde, o ddnemde Ankara’da Cin Biiyiikelgisi olarak gérev yapan
Sn. Deng Li, “Tiirkiye ve Cin, kiiltiirel mirasin korunmasi i¢in uzun zamandir is birligi yapmak-
tadir.” demis ve Cin’e iade edilen kiiltiir varliklarinin, bu basarili i birliginin bir 6rnegi oldugunu
belirtmistir.¢® Bununla birlikte, Tiirk Bakan, 1970 Sozlesmesi’nin yam sira Cin ile Tirkiye ara-
sindaki iki tarafli anlagsmadan kaynaklanan sorumluluklarin yerine getirilmesinin iki iilke i¢in de
mutluluk kaynagi oldugunun altini ¢izmistir.”®

Bu vakada Tiirkiye, hem zaman alict hem de maddi kiilfet olugturan bir yargt yoluna bas-
vurmaksizin, objelerin iadesinde goniillii olarak hareket etmistir. Eserlerin iade stireci, 2009 yilinda
Cin ve Tiirkiye arasinda kiiltiir varliklar ile ilgili imzalanmis Cin Halk Cumhuriyeti Hiikiimeti ile
Tiirkiye Cumhuriyeti Hiiklimeti Arasinda Kiiltiir Varliginin Calinmasinin, Kagak Kazi ve Yasa Dis1
Ithali ve Ihracinin Onlenmesine Iliskin Anlasma sayesinde sorunsuz gerceklesmistir.”' Arkeolojik
eserler, s6z konusu ikili anlasmanin onuncu yili da olan 2019°da hizlica iade edilmistir (Fig. 2).

Daha once de belirtildigi gibi, Tiirkiye, kiiltiir varliklarinin korunmas ve iadesi konusunda
sadece kaynak iilkelerle degil, ABD ve Isvigre gibi gegis ve pazar iilkeleriyle de ikili anlagmalar
yapmaktadir. Su anda, Cin, Degere Gore Kiiresel Sanat Piyasasindaki Pay1 (%17) ile tiim tilke-
ler arasinda iiciincii sirada yer almaktadir.” Iade 2019 yilinda gergeklestiginde ise, Cin kiiresel
olcekte %19 payla pazarda tigiincii sirasini korumaktaydi.”™ Bu vakada da goriilebilecegi tizere,
bazi durumlarda, genellikle hedef/pazar iilke olarak kabul edilen bir iilkenin de kaynak iilke ha-
line de gelebilecegini gorebiliriz. Bu niteliklerin degisebilmesi, kiiltlir varliklarmin iadesi icin
sorumlu koleksiyonculugu tesvik etmenin ve uluslararasi is birligini siirdiirmenin, hem kaynak
hem pazar iilkeler igin faydali olabilecegini gostermektedir.

Tiim bunlara ek olarak, sorunsuz gecen bu iade siireci, iki tarafli anlagmalarin yargidan ba-
gimsiz bir mekanizma olarak, hizli ve kolaylastirici roliinii kanitlamaktadir. Daha 6nce vurgulan-
dig1 gibi, bu yaklasim, her iki iilkenin de yillar 6nce taraf oldugu 1970 S6zlesmesi’nde savunulan
ilkelerle yakindan 6rtiigmektedir.™

68 Yasemin Kalyoncuoglu, “Cin’in Tiirkiye’deki Tki Kiiltiir Varlig1 Tade Edildi,” 4nadolu Ajanst, 25 Kasim 2019, htt-
ps://www.aa.com.tr/tr/kultur-sanat/cinin-turkiyedeki-iki-kultur-varligi-iade-edildi/1655290.

69 Republic of Tiirkiye Ministry of Culture and Tourism, Counsellor’s Office of Press and Public Relations, “Two
Cultural Properties of China in Tiirkiye Returned with a Ceremony,” 25 Kasim 2019, https://basin.ktb.gov.tr/EN-
248932/two-cultural-properties-of-china-in-turkiye-returned-with-a-ceremony.html.

70 Republic of Tiirkiye Ministry of Culture and Tourism, Counsellor’s Office of Press and Public Relations, “Two
Cultural Properties.”

71 Tlgili Anlasma igin bkz. “Agreement between the Government of the Republic of Turkey and the Government of the
People’s Republic of China on Preventing the Theft, Clandestine Excavation, and Illicit Import and Export of Cultural
Property,” 9 Eyliil 2009, Resmi Gazete No. 27344, https://www.resmigazete.gov.tr/eskiler/2009/09/20090909-3-1.
pdf.

72 McAndrew, “The Art Market,” 27.

73 Art Basel, “The Art Basel and UBS Global Art Market Report,” 8 Mart 2019, https://www.artbasel.com/news/
art-market-report.

74 Cin 1989 yilinda ve Tiirkiye 1981 yilinda S6zlesme’yi onaylamistir. S6zlesme’ye Taraf Devletler Listesi i¢in bkz.
UNESCO, “States Parties to the Convention,” 2023, https://www.unesco.org/en/legal-affairs/convention-me-
ans-prohibiting-and-preventing-illicit-import-export-and-transfer-ownership-cultural#item-2.
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Turkiye Cumhuriyeti ve Irak Cumhuriyeti:
Seksen Bir Kiiltiirel Varhgin Iadesi

Savas ve siyasi ¢alkantinin yasama damgasini vurdugu yillarda Irak Cumbhuriyeti, kiiltiir var-
liklar1 agisindan ciddi zararlar ve kayiplar yasamistir. Y 6netim ve toplumdaki istikrarsizliktan dogan
bu gii¢ boslugu, kagakeilarin da bolgede faaliyet gostermesine olanak tanimustir.”® Miizelerin ve kiil-
tiirel alanlarm korunmasi, savas zamani yasanan sorunlarin yaninda énemsiz goriinebilir. Bununla
birlikte, yogun yagma ve kacgakeilik faaliyetlerinin, Irak’1n kiiltiire] mirasini nasil erozyona ugratti-
g1 ve devletin genel giivenligi ile istikrarimni nasil sarstigini hatirlamak 6nemlidir.”

Kiiltiirel objelerin 6zgiin baglamlarindan koparilmasi, onlar1 karaborsada meta haline geti-
rebilmekte ve silah veya uyusturucu ticareti gibi diger sug faaliyetleriyle i¢ ice gecirebilmektedir
ki bu durum, kiiltiirel varliklarin siddet yanlis1 ve/veya asirilik¢r gruplarla iligkilendirilmelerine
de yol agabilmektedir.”” Dolayisiyla, kiiltiir varliklarinin yasa dis1 olarak yerlerinden edilmesinin
¢ok katmanli yapisi, Irak 6rneginde oldugu gibi, hem kaynak iilke hem de kiiresel topluluk agisin-
dan daha karmasik ve uzun siireli sorunlar yaratabilmektedir.

Subat 2008°de, o sirada kokeni bilinmeyen 80 Irak eseri, Hatay’da, Suriye sinirinda bu-
lunan Cilvegdzii Sinir Kontrol Noktasi’nda giimriik memurlar tarafindan ele gegirilmistir. Rey-
hanli Cumhuriyet Bagsavciligi konu hakkinda bilgilendirilmis ve yetkililer, ele gegirilen eserlerin
Hatay Arkeoloji Miizesi’nde koruma altina alinmasina karar vermiglerdir.”®

KTB ile Hatay Mustafa Kemal Universitesi tarafindan eserlerin degeri ve kokeni iizerinde
yapilan incelemeler sonucunda, Emniyet Genel Miidiirliigii biinyesindeki INTERPOL-EURO-
POL Daire Baskanhigi,’ ele gegirilen objelerin kaynak tilkesini 6grenmek amaciyla uluslara-
rast toplulugu INTERPOL araciligiyla bilgilendirmistir. Bu duyuruya sadece Irak Cumbhuriyeti,
eserlerin kendilerine ait oldugunu belirterek INTERPOL kanallar1 araciligiyla yanit vermistir.8°
Daha sonra Irak, Tiirkiye ile etkili bir koordinasyon i¢in hem yasal hem de diplomatik kanallar
kullanmis ve eserlerin kokenine dair ayrintili ek bilgi sunmustur. Reyhanli 1. Ceza Mahkemesi
de, somut delillere dayanarak, varliklara el konulmasina ve dogrudan kaynak iilkeleri olan Irak’a
iade edilmelerine karar vermistir.8' lade toreni Eyliil 2019°da gerceklesmistir.

75 Daha detayli bilgi i¢in bkz. Leila Amineddoleh, “Cultural Heritage Vandalism and Looting: The Role of Terrorist
Organizations, Public Institutions and Private Collectors,” Santander Art and Culture Law Review 2, no. 1 (2015):
27-62, https://ssrn.com/abstract=2754843.

76 Katharyn Hanson, “Ancient Artefacts and Modern Conflict: A Case Study of Looting and Instability in Iraq,” Cul-
tural Heritage, Ethics, and the Military iginde, der. Peter G. Stone (Woodbridge: Boydell & Brewer, 2011), 113,
https://doi.org/10.1017/9781846159442.008.

77 Amineddoleh, “Cultural,” 40—42; Matthew Bogdanos, “See No Evil: Museums, Art Collectors, and the Black Mar-
kets They Adore,” Antiquities under Siege: Cultural Heritage Protection after the Iraq War iginde, der. Lawrance
Rothfield (Lanham, MD: AltaMira Press, 2008), 57—62; Hanson, “Ancient,” 113-28.

78 T.C. Kiiltiir ve Turizm Bakanlhigi Basin ve Halkla iliskiler Miisavirligi, “Tiirkiye’den Diinyaya Ornek Tarihi Eser
Hassasiyeti,” 20 Eyliil 2019, https://basin.ktb.gov.tr/TR-243573/turkiyeden-dunyaya-ornek-tarihi-eser-hassasiyeti.
html.

79 Emniyet Genel Midiirligii (EGM) INTERPOL-EUROPOL Daire Bagkanligi, INTERPOL ve EUROPOL ile iilke
disina kagirilan kiltiir varliklarina (ve ilgili kisilere) iliskin iletisimde ve veri tabanlarinin yani sira (ortak) operas-
yonlar yardimiyla bunlarin kaynak tilkeye iadesinde karsilikli yardimlagmada aktif bir role sahiptir. Daha detayl
bilgi icin bkz. T.C. Icisleri Bakanligi Emniyet Genel Miidiirliigii, INTERPOL ve EUROPOL Daire Baskanligi,
“Hakkimizda,” erisim 20 May1s 2023, https://www.egm.gov.tr/interpol/hakkimizda.

80 Tirkiye Kiiltiir ve Turizm Bakanlig1 Kagakg¢ilikla Miicadele Daire Bagkanligi ile 12.05.2023 tarihinde yapilan 6zel
goriismede edinilen bilgi.

81 T.C. Kiiltiir ve Turizm Bakanlig1 Basin ve Halkla {liskiler Miisavirligi, “Tiirkiye’den Diinyaya.”
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Objelerin ele gecirilmesinden teslim torenine kadar gecen siire 11 yili bulmustur. Irakli bir
muhatap bulma siireci, biirokratik gereksinimleri karsilamanin uzun siirmesi ve bolgede El-Kaide
ile ISID (DAES) hakimiyetinin tehlikesi, iade siirecinin uzun siirmesine yol agmus olabilir. T6ren s1-
rasinda Irakl1 Biiyiikelci Sn. Al-Janabi de, ISID’in (DAES) neden oldugu yikimlarin, Irak kiiltiir mi-
rasini koruma siirecindeki en yeni engel oldugunu vurgulayarak Tiirk yetkililere tesekkiir etmistir.82

Torende, Irak makamlarina 80 etnografik eserin yani sira bir de silindir miihiir iade edil-
mistir. Yaklasik 4000 yillik olan bu miihiir, daha 6nceleri Ankara’daki Anadolu Medeniyetleri
Miizesi’nde korunmus ve Irak’a iade edilmeyi beklemistir (Fig. 3).83

Tiirkiye ile Irak arasinda, kiiltiir varliklarinin yasa dis1 ticareti ve iadesine 6zellikle odaklanan
bir ikili anlagma heniiz yapilmamistir. Bununla birlikte, 2008 y1linda imzalanan T7irkiye Cumhuriye-
ti Hiikiimeti ile Irak Cumhuriyeti Hiikiimeti Arasinda Yiiksek Diizeyli Stratejik Is Birligi Konseyinin
Kurulmas1 Hakkinda Ortak Siyasi Bildiri®* iki tilke arasindaki gesitli is birligi alanlarim kapsamak-
tadir. Ornegin, Boliim A’nin 5. maddesi (Siyasi, Diplomatik ve Kiiltiirel Alanlar) Irak’m ok kiiltiir-
Iti, cok dinli ve ¢ok sayida etnik kimlige sahip yapisinin korunmasinin ve tiim topluluklarin baris
icinde bir arada yasamasimnin, iilkenin gelecegi igin 6nemini vurgular.85 Ek olarak, Boliim C’nin 1.
maddesi, her tiirlii yasa dis1 ticaretle miicadele etme amacrtyla iki iilkenin ortak siirlarmin kontro-
linde giiclii bir is birliginin 6nemini belirtir.2¢ Tiirkiye, bu protokol araciligiyla da Irak mirasim ve
milli kimligini korumaya yonelik taahhiidiinii bir kez daha gostermektedir.

Bu taahhiidiin yan sira, Tiirkiye’nin bu drnek vaka kapsaminda, 1954 Sézlesmesi’nin ilk
Protokolii, 1970 S6zlesmesi ve Birlesmis Milletler Giivenlik Konseyi’nin 1483 Sayili Karari®”
geregince belirtilen yiikiimliiliikleri 6zenle yerine getirmesi takdir edilmelidir. Bu karar, her {iye
iilkenin Irak kiiltiirel eserlerinin Irak kurumlarma giivenli bir sekilde iadesini saglamak i¢in uy-
gun onlemleri almasini sart kosar.88 S6z konusu hukuki belgelerin, Tiirkiye’yi bir taraf devlet ola-
rak tartigmasiz olarak baglamasinin yaninda, Tiirkiye’ nin bu gibi konulardaki yaklasimi, mevcut
calismada da kanitlandi8: iizere, proaktif ¢abalarla ve iyi niyetle sekillenmektedir.

Sonug olarak Tiirkiye, Cumhuriyet’in kiiltlir varliklarinin iadesiyle ilgili resmi stratejisine
bagliligini stirdiirmektedir: “Her eser kendi vataninda, ait oldugu yerde giizel, orada anlamlidir
(Fig. 4).7®°

Sonug

Daha once belirtildigi lizere, kiiltiir varliklariyla iliskilendirilen iyi niyet sorumlulugu ve
diistincesi, iic ana seviyede gegerlidir: kaynak iilke, gecis tilkesi ve hedef/pazar iilkeler. Tiim
taraflarin sorumlu sekilde hareket etmesi durumunda, kiiltiir varliklarinin yasa dis1 yollarla sinir

82 Lale Koklii ve Burak Milli, “Tiirkiye Sinirinda Yakalanan Eserler Irak’a Tade Edildi,” Anadolu Ajanst, 20 Eyliil
2019, https://www.aa.com.tr/tr/turkiye/turkiye-sinirinda-yakalanan-eserler-iraka-iade-edildi-/1589651.

83 T.C. Kiiltiir ve Turizm Bakanlig1 Basin ve Halkla {liskiler Miisavirligi, “Tiirkiye’den Diinyaya.”

84 “Joint Political Declaration on the Establishment of the High Level Strategic Cooperation Council Between Gov-
ernments of the Republic of Turkey and the Republic of Iraq,” 10 Temmuz 2008, https://www.mfa.gov.tr/data/
DISPOLITIKA/Bolgeler/ortadogu/irak/Ortak%208Siyasi%20Bilirge%20%C4%B0ngilizce.pdf.

85 “Joint Political Declaration.”

86 “Joint Political Declaration.”

87 Tlgili Karar icin bkz. United Nations Security Council, “The Situation between Iraq and Kuwait,” S/RES/1483, 22
Mayi1s 2003, http://unscr.com/en/resolutions/doc/1483.

88 United Nations Security Council, “The Situation between Iraq and Kuwait.”

89 Republic of Tiirkiye Ministry of Culture and Tourism, Counsellor’s Office of Press and Public Relations, “Two
Cultural Properties.”
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disma c¢ikarilmasi en aza indirgenebilir ve iade siirecleri daha az engelle ¢6ziime ulastirilabilir. Bu
baglamda, sorumluluk sahibi/giivenilir bir sanat eseri ve tarihi eser piyasasi, ancak tiim taraflarin
etik uygulamalar tutarli olarak benimsemesi durumunda gelisebilir.

Kiiltlir varliklarinin yasa dis1 ticaretine kars1 dnleyici tedbirlerin deger zinciri, devlet dii-
zeyinde, politika ve yasalarin benimsenmesi ve uluslararasi alanda is birligine imza atilmasiyla
baslar. Devletlerin kiiltiir varliklarini koruma istegi ve taraflarin birbiriyle uyumlu ¢alismasi, kap-
sayic1 yasalari bulunmadigi durumlarda, giivenilir piyasalari ve etik koleksiyonerlik uygulama-
larini tesvik etmede belirleyici bir role sahiptir. Zaten, tiim tilkeler i¢cin kapsamli yasalar belirlen-
mis olsa bile, taraflarin tutarlilikla iyi niyet cercevesinde hareket etmemesi durumunda eserlerin
iade siireci zorlagabilmektedir.

[ade siiregleri, taraflar agisindan maddi ve beseri agidan zorlayici, zaman alic1 ve karmasik
bir siirectir. Bu nedenle, uluslararasi is birliginin yam sira iki tarafli iyi uygulanmig anlagsmalar;
yasa dis1 ticareti yapilan kiiltlir varliklarinin sanat eseri ve tarihi eser piyasasindan kaldirilmasin-
da, yasal ve etik sorunlarin oniine gegilmesinde ve olumlu diplomatik iliskilerin tesvik edilme-
sinde son derece 6nemli bir rol oynamaktadir. Bu ¢ercevede, kiiltiir varliklariin yerlerinden edil-
mesiyle ilgili sorunlarla iligkili bircok normatif ve baglayici uluslararast mevzuat bulunmaktadir.
Bununla birlikte, taraflar iyi niyetle hareket etmedikce bu mevzuatlarin tam anlamiyla amaglarina
ulagsmas1 miimkiin gériinmemektedir.

Bu baglamda Tiirkiye, yasa dis1 yollarla yurt disina kagirilan kiiltiir varliklarini proak-
tif bir sekilde takip eder ve yabanci kiiltiir varliklarinin kaynak {ilkelerine iadesini kolaylasti-
rir. Bunun i¢in, oncelikle 1970 S6zlesmesi’nin 2., 9. ve 15. maddelerine uygun olarak iki ta-
rafli anlagmalar diizenler ve ardindan eserlerin iadesini gergeklestirir. Bununla birlikte, bdyle
bir anlagmanin yiiriirliikte olmamasi da, yasa dis1 eserlerin iadesini engellemek i¢in bir maze-
ret olarak gosterilemez. Tipk: eserlerin Tiirkiye’den Irak’a iade siirecinde oldugu gibi, devlet-
ler sorumlu uygulamalar1 benimseyebilir ve iki tarafli anlagmalar olmaksizin iade islemlerini
bagslatabilir. Burada, Tiirkiye’nin, kaynak iilkelerinden herhangi bir resmi bagvuru almadan, Cin
ve Irak eserlerinin iade siireclerinde goniillii olarak harekete gectigini de vurgulamak gerekir.
Yagmalanan iilkenin arkeolojik/etnografik eserlerinin tehlike altinda olduguna dair somut bir ka-
nit, bu konuda diyalog baslatmaya ve sonunda eserin iade edilmesine yardimci olabilmektedir.
Uzun yillar boyunca kiiltiirel varliklar1 yagmalanan bir iilke olarak Tiirkiye, bu adimlar izle-
yerek iyi niyetini sergilemekte ve iade olgusunu genis anlamiyla desteklemektedir. Bu sekilde,
devletleri ve 6zel kuruluslar, kiiltiir varliklarinin yasa dis1 ticaretine karsi var olan miicadeleyi
gliclendirecek anlagmalar1 benimsemeye de tegvik etmektedir. Sonug olarak, Cin ve Irak kdkenli
eserlerin basariyla iade edilmesinin de gelecek iade siiregleri i¢in birer emsal teskil edecegi ve
genis Olgekte, yasa dis1 eser ticaretinde caydirici bir etki yaratacagi umulmaktadir.
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Fig. 1: Chinese cultural objects on display at the handover ceremony in Ankara, Turkiye.

Fig. 1: Ankara’daki iade téreninde sergilenen Gin kékenli kiiltlirel varliklar.
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Fig. 2: Returned mural painting to China from a temple of the Tang Dynasty (618-907 CE).
Fig. 2: Cin’e iade edilen, Tang Hanedani dénemindeki bir tapinaga ait duvar resmi (MS 618-907).
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Fig. 3: The repatriated Iraqi cylinder seal.

Fig. 3: ladesi gerceklestirilen, Trak kékenli silindir mihir.
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Fig. 4: Some of returned 81 Iraqi cultural objects displayed at the official ceremony in Hatay, Turkiye.
Fig. 4: Hatay’daki resmi iade téreninde sergilenen Irak kékenli 81 kiltiirel varliktan bazilari.
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