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ABSTRACT

The European Convention on Human Rights (ECHR) has gone beyond being a
catalog of rights that only lists fundamental rights and freedoms, and it has created
an effective judicial mechanism. In this article, the legal analysis of the limitation
of fundamental rights and freedoms within the effect of the COVID-19 pandemic
has been made in light of the European Court of Human Rights (ECtHR) case law.
Although many rights have been affected during the process, our study addresses
freedom of movement, assembly, and religion due to the limited number of cases.
The conditions for restricting fundamental rights and freedoms will be mentioned
in our research. Then, the compliance of the interventions to fundamental rights
with these conditions is analyzed within the framework of the decisions. How the
proportionality review in terms of the measures taken is examined within the
framework of the ECtHR’s recent judgments.

Keywords: European Convention on Human Rights, Fundamental Rights and
Freedoms, Freedom of Movement, Freedom of Assembly, Freedom of Religion.

oz

Avrupa Insan Haklar1 Sozlesmesi (ATHS) sadece temel hak ve ozgiirliikleri liste-
leyen bir haklar katalogu olmanin Gtesine gecerek etkin bir yargi mekanizmasi
olusturmustur. Bu makalede, COVID-19 pandemisi etkisiyle temel hak ve 6zgiir-
liiklerin simirlandirilmasmin hukuki analizi Avrupa Insan Haklari Mahkemesi
(AIHM) ictihad1 1181nda yapilmistir. Siirec icerisinde bircok hak etkilenmis olmak-
la birlikte, mahkeme 6niine gelen dava sayisinin heniiz sinirh olmasi nedeniyle; bu
calismamizda seyahat, toplanma ve din 6zgiirliikleri ele alinmistir. Calismamaizda,
oncelikle temel hak ve oOzgilirliklerin siirlandirilmasinin kosullarina kisaca
deginilmistir. Ardindan temel haklara yapilan miidahalelerin bu kosullara
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uygunlugu kararlar cercevesinde incelenmistir. Alinan tedbirler bakimindan
orantihlik incelemesinin ATHM ictihadina ne sekilde yansidig1, mahkemenin giin-
cel kararlariyla degerlendirilmistir.

Anahtar Kelimeler: Avrupa Insan Haklar Sézlesmesi, Temel Haklar ve Hiir-
riyetler, Seyahat Ozgiirliigii, Toplanma Ozgiirliigii, Din Ozgiirliigii.

Introduction

Various restrictions have been implemented within the scope of combating
the COVID-19 pandemic. Many precautions taken to combat the COVID-19
pandemic are of the nature of limiting a fundamental right and freedom guar-
anteed in constitutions.! Over time, there have been many interferences with
fundamental rights and freedoms in the pandemic. For example, curfews and
mandatory quarantine measures interfered with the right to personal freedom
and security. Also, the obligation to wear a mask affects the person’s immunity.
Travel bans have limited the freedom of movement. Limitations on open-air
meetings, prohibition of demonstrations, and postponing association meet-
ings interfere with the freedom of assembly and association. Therefore, the
closing of places of worship such as churches, mosques, and synagogues and
the prohibition of worship limited the freedom of worship. Measures such as
the suspension of workplaces and the closure of schools also affected the right
to property, the freedom to work and contract, and the right to education.

International attempts at protecting human rights at the international lev-
el developed by establishing the League of Nations, including certain human
rights guarantees in the peace treaties negotiated by the war’s end. However,
the established international structures did not give a suitable environment for
shaping international law.

International community; whereas human rights are a fundamental and ba-
sic component of world peace and participation, it was after the Second World
War that the universal community got to be persuaded of the basic significance
of shielding and advancing human rights. A response to the destruction caused
by the Second World War on the European continent was realized by establish-
ing the Council of Europe.2

1 Anja Radjenovic, Upholding human rights in Europe during the pandemic, European Union,
2020, p. 1, https://www.europarl.europa.eu/RegData/etudes/BRIE/2020/652085/EPRS__
BRI(2020)652085_EN.pdf. (19.07.2022).

2 Peter Van Dijk, Fried Van Hoof, Arjen Van Rijn, Leo Zwaak, Theory and Practice of the Euro-
pean Convention on Human Rights, 5% ed., Interstania, United Kingdom, 2018, p. 4.
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Some of the rights included in the United Nations Universal Declaration
of Human Rights (UDHR) are also participated in the European Convention
on Human Rights (ECHR). In addition, the European Court of Human Rights
(ECtHR), which is the judicial review mechanism of the ECHR, appears as a
specific issue. The ECtHR is designed to guarantee the protection of funda-
mental rights for the states which are under the jurisdiction of the Council of
Europe. The fact that the ECHR has created an effective judicial mechanism by
going beyond just being a catalog of rights that determines fundamental rights
and freedoms brings the ECtHR to an essential point with its structure that
performs the judicial function, despite being a regional court, the ECtHR has
a global impact. The Convention deals with the non-intervention area of the
state based on negative rights areas. Therefore, the ECtHR focuses on; plural-
ism, tolerance, recognition, equality, and freedoms that constitute the rights
regulated in the Convention.

Regarding ECHR, it is accepted as an essential step that the ECtHR has pro-
vided the binding and a sanction mechanism.? The ECHR is a document that
has been put into practice with the case law of the ECtHR and, therefore, can-
not be considered independent from the case law of the ECtHR. Therefore, it is
vital to consider the Convention and the Court’s case law in deciding disputes.
Otherwise, there will be a violation of rights due to non-compliance with the
Convention.

In this regard, the Turkish Constitutional Court stated that “international
agreements on fundamental rights and freedoms shall be applied first com-
pared to the provisions of the law, and within this scope, the Convention and
the case law of the ECtHR should be taken into account in the decision of the
dispute.”™ In this respect, the ECtHR imposes a responsibility on the parties to
protect individuals and their rights and freedoms.

The central part of this study provides a legal analysis of the limitation of
fundamental rights and freedoms during the pandemic in light of the case law.
Although many rights have been affected during this period, a limited number
of rights mentioned on the topic have been discussed in the study to limit the
issue. For this aim, the case law of the ECtHR has been examined. First, the
conditions for restricting fundamental rights and freedoms will be mentioned.
Second, the compatibility of the interventions with fundamental rights to these
conditions will be examined.

3 Van Dijk, Van Hoof, Van Rijn, Zwaak, p. 4.
4 Turkish Constitutional Court, Sevim AKAT ESKI Individual Application, 2013/2187, para. 46.
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To prevent the spread of the coronavirus, measures were taken to prohibit
people from traveling from one place to another. During this period, European
Union (EU) Member States adopted entry and travel restrictions, including
mandatory medical checks, quarantine, and travel bans.5 This situation inter-
fered with freedom of movement.

The freedoms that allow people to progress in their interests and meet with
others are named freedom of assembly and association is regulated in article 11
of the ECHR. Due to the nature of the right, it is not only a protection against
state intervention but also protects the social life of the relevant community.
In order to ensure the emergence and expression of the different perspectives
that individuals have, it provides the mutual relationship and interaction be-
tween different social groups, as well as in organizational matters.® Freedom
of association and assembly go beyond the freedom of expression, that is, the
freedom of individuals to express their opinions and collectively reveals the
use of the right.” From this point of view, it can be said that freedom of expres-
sion, in particular, constitutes the foundations of a democratic society.

In terms of freedom of religion, many forms of religious worship require
collective participation and physical proximity between participants, thus re-
ducing social distance. Therefore, the prohibition of religious gatherings was
among the measures taken to reduce the speed of the spread of the virus. The
ECHR contains provisions stipulating that freedom of religion may be restrict-
ed in certain circumstances. As one of these, it is stipulated that the right may
be subject to certain limitations in cases necessary for public health. However,
in practice, when we look at the measures taken by European states during the
COVID-19 pandemic, the restrictions imposed on religious places of worship
and practices differed significantly.

Articles 9, 10, and 11 of the ECHR expand the meaning of freedom of ex-
pression. Significantly, its scope expands through organizations that include
individuals with the same beliefs, ideas, or interests.?

5 Costica Dumbrava, Lifting coronavirus restrictions: The role of therapeutics, testing, and
contact-tracing apps, European Parliamentary Research Service, 2020, p. 3, https://www.eu-
roparl.europa.eu/RegData/etudes/IDAN/2020/652016/EPRS_IDA(2020)652016_EN.pdf,
(19.07.2022).

6 Nihal Jayawickrama, The Judicial Application of Human Rights Law: National, Regional
and International Jurisprudence, Cambridge University Press, Cambridge, 2002, p. 738.

7 llyas Dogan, Insan Haklar: Hukuku, 2™ ed., Astana Yayinlar1, Ankara, 2015, p. 660.

8 Jayawickrama, p. 942.
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The freedom of movement is regulated in the fourth protocol of the ECHR?
as follows: “Everyone lawfully within the territory of a State shall, within
that territory, have the right to liberty of movement and freedom to choose
his residence.” Furthermore, the restrictions stated in the following paragraph
as “the interests of national security or public safety, for the maintenance of
order public, for the prevention of crime, for the protection of health or mor-
als, or the protection of the rights and freedoms of others.” As seen from the
convention “protection of health or morals” included in the restriction regime
of the freedom of movement.

I. The Proportionality of the Measures During the Times of Pandemic

The examination method of the ECtHR cases starts with examining whether
the applicant’s rights given by the first paragraph of the article have been inter-
fered with and, if there is, whether this intervention is justified under the first
paragraph of the article.’® The ECHR seeks to answer whether there ECHR ar-
ticle applies the case in the first of the tests applied by the ECtHR to determine
the violation of freedom.

In the second, after determining an interference, answers are sought to the
following questions: whether it is a legally prescribed interference, the exist-
ence of a legitimate aim, and whether it is necessary for a democratic society.
In the case of detection of these, it is examined whether there is a situation that
makes the action taken in line with the limitations in the second paragraph un-
der the law. If we consider the systematic order of the examination made by the
Court, In the file it deals with, the Court first examines whether the issue dealt
with, i.e., the scope of one of its leading articles, and investigates whether there
is an interference with freedoms. If it is concluded that there is no intervention,
it is decided that there is no violation. If there is an intervention, the next step
is passed. It is examined whether the intervention is under the legislation and
whether the practitioners are authorized or determined. In the next stage, the
legitimacy of the intervention is investigated. Finally, considering the “mar-
gin of appreciation” doctrine introduced by the Convention, it is examined
whether the interference with freedoms is “necessary in a democratic society”
and proportionate to the legitimate aim.

9 Katharina Koch, Lockdown measures as detention? — The case Terhes & La Roumanie,
Jean-Monnet-Saar Europarecht Online, https://jean-monnet-saar.eu/?page_id=101545
(20.08.2022).

10 Alastair R. Mowbray, Cases and Materials on the European Convention on Human Rights, 3™
ed., Oxford University Press, Oxford, 2014, p. 739.

Journal of istanbul Medipol University School of Law 10 (1), Spring 2023



6 | Freedoms in the COVID-19 Pandemic in the Light of the ECtHR Case Law

Similar to the previous systematic review, determining the violation and
then investigating whether the violation is under the law is sought. In the fun-
damental systematic, the first paragraph of an article regulates freedom, and
the second paragraph regulates the restriction of freedom. Regarding the tests
to be applied, it will be checked whether the legal order foresaw the interfer-
ence, and then it will be examined whether such an intervention is necessary
for a democratic society.” On the other hand, the examination of necessity in
a democratic society investigates whether there is a social need for the inter-
vention and whether there is a proportionality between the legitimacy of the
intervention and the aim pursued.*

Protecting the person against political power is considered a legal and po-
litical assurance of public freedoms. Therefore, the first precaution to protect
fundamental rights and freedoms is to include legal rules in a hierarchy. The
hierarchy of norms is a tool developed to ensure the supremacy of the Consti-
tution and is one of the most rooted guarantees of public freedoms.

Three essential elements exist for a text to be accepted as a law. Otherwise, it
will not be enough to call a text a law. These criteria are; a law should be “acces-
sible”, “clear,” and “foreseeable” to people.* The fact that the law is accessible
means that people have sufficient information about the rule of law and that
it is understandable means that it is arranged with sufficient clarity to allow
people to regulate their behavior.!s

As stated in the Golder v. UK case, one of the reasons why the contracting
states come together is the principle of “the rule of law.™® Defining the Con-
vention as the first step towards securing certain rights in the ECHR, which
brings the states’ parties together at the point of regulation, is related to the
rule of law principle.

11 Levent Korkut, “Avrupa insan Haklar1 S6zlesmesi’nin 9., 10. ve 11. Maddeleri (Diisiince, Vic-
dan ve Din Ozgiirliigii; ifade Ozgiirliigii; Toplanti ve Dernek Kurma Ozgiirliigii)”, Ed. Serdar
Giilener, Recep Kaplan, Musa Saglam, Bireysel Basvuru Yuvarlak Masa Toplantilari, Volume
2, Anayasa Mahkemesi Yayinlari, Ankara, 2014, p. 905.

12 Korkut, p. 905.

13 Tarik Zafer Tunaya, Siyasal Kurumlar ve Anayasa Hukuku, 4™ ed., Fakiilteler Matbaas,
istanbul, 1980, p. 230.

14 Tijen Diindar-Sezer, Avrupa Insan Haklar1 Sézlesmesinde Dernek Kurma Ozgiirliigii,
Yayimlanmamis Doktora Tezi, Dokuz Eyliil Universitesi Sosyal Bilimler Enstitiisii Kamu Hu-
kuku Anabilim Dali, 2004, p. 264.; Sunday Times v. UK, 6538/74, para. 49.; Silver v. UK,
5947/72, 6205/73, 7052/75, 7061/75, 7107/75, 7113/75, para. 87.

15 Sunday Times v. UK, 6538/74, 06.11.2020, para. 49.

16 Golder v. UK, 4451/70, 21.02.1975, para. 34.
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Accordingly, ECtHR interprets that the principles of the rule of law and legal
certainty are inherent in the whole Convention.? This also can be expressed as
“the rule of law test™® which has the following steps that include these reasons
can be defined as follow: “i) Is there a legal foundation for the proposed meas-
ure in domestic law? ii) Is the legal provision available to the general public?
Is the legal provision sufficiently precise to allow persons to anticipate the
consequences of a particular action rationally? Is the legislation successfully
protecting the various substantive rights against arbitrary interference?

The ECtHR interprets the concept of law expressed in the Convention in a
substantive sense, and transactions that set an abstract norm, regardless of
their type, can be accepted by the Court as the existence of an element of legal
predictability. 2° However, the Court broadly interprets the unwritten law, in-
cluding the Court’s jurisprudence and even the rules set by professional organ-
izations that make regulations based on the authority given by the legislature.?!
Accessibility is a sub-element of the legality criterion. However, the criterion of
accessibility does not necessarily mean that every norm should be published.2?
In the Chappell v. United Kingdom decision, it is stated that there will be no
problem with accessibility in case of publication.?3

With the predictability factor, the Court examines whether it enables indi-
viduals to regulate their behavior under the legal norm by obtaining counseling
if necessary. To a certain extent, it is ensured that they can foresee the conse-
quences of a certain act.?* Therefore, seeking a consultancy to understand the
provisions and consequences of the law will not constitute a violation in terms
of predictability.

17 Marckx v. Belgium, 6833/74, 13.06.1979, para. 58.

18 Gentjan Skara, Bojana Hajdini, The Right to Freedom of Peaceful Assembly during the CO-
VID-19 pandemic in the light of the Albanian Constitutional Court’s Decision 11/2021 and
the ECHR, Jean-Monnet-Saar Europarecht online, 27 Sep 2021), https://jean-monnet-saar.
eu/?page_id=102519 (25.08.2022).

19 Gentjan Skara, Bojana Hajdini, The Right to Freedom of Peaceful Assembly during the CO-
VID-19 pandemic in the light of the Albanian Constitutional Court’s Decision 11/2021 and the
ECHR.

20 Mustafa Erdogan, Insan Haklar: Teorisi ve Hukuku, 7th ed., Hukuk Yaynlari, Ankara, 2019,
p. 156; Steven, Greer, The European Convention on Human Rights Achievements Problems
and Prospects, Cambridge University Press, Cambridge, 2006, p. 376.

21 Sunday Times v. UK, 6538/74, 26.04.1979, para. 47; Barthold v. Germany, 8734/79,
25.03.1985, para. 46.

22 Tolga Sirin, Karsilashrmah Anayasa Hukukunda Kanun Kavrami, On iki Levha Yaymnlar,
Istanbul, 2019, p. 378.

23 Chappell v. UK, 10461/83, 30.03.1982, para. 56.

24 Sirin, p. 410-411.
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In the Kokkinakis v. Greece decision, despite the ambiguity in its writing,
regarding the prohibition of religious indoctrination, considering that there
was a judicial decision that would make predictable what behaviors fall within
the scope of this law, it decided that the law met the criterion of predictability.>
The Court considers that the administration cannot have unlimited discretion
in matters that impact fundamental rights. According to this, “In matters af-
fecting fundamental rights, it would be contrary to the rule of law, one of the
fundamental principles of a democratic society enshrined in the Covenant,
to express the judicial discretion vested in the executive as unlimited power.
Consequently, the law should specify the scope and manner of exercising such
discretion vested in the competent authorities.™® However, in cases where the
Court decides that the interference has a legal basis that is accessible, pre-
dictable, and contains sufficient guarantees against arbitrariness, it displays
a hesitant appearance in checking whether the national authorities have cor-
rectly interpreted this legal basis. The applicants are told that the norm subject
to interference is not predictable. Do not make a comprehensive assessment
unless a claim is made.?”” Accordingly, in the decision of Young, James, and
Webster v. the United Kingdom, the Court stated that it would not examine the
case within this scope, as the legality condition was not put forward by the ap-
plicants regarding the dismissal of the applicants who did not comply with the
terms of the “closed-shop agreement” and stated that it would not examine the
case on other issues examined.?® The subject of the Tebieti Miihafize Cemiyyeti
and Israfilov v. Azerbaijan decision is the claim for its closure as the Ministry of
Justice sent a letter to the applicant association requesting it to correct certain
violations of laws and by-laws, as it did not correct the stated violations. The
Court found problems with the predictability of a law written in general terms,
which seemed to give the Ministry of Justice broad powers.2°

» i

Concepts such as “public order,” “public interest,” and “general morality”in
the ECHR and constitutional regulations, although expressed in these higher
normative regulations, need to be clarified and expressed clearly in the laws.2°
Otherwise, it will be challenging to prevent arbitrariness in the limitation of

25 Kokkinakis v. Greece, 14307/88, 25.05.1993, para. 19.

26 Hasan and Chaush v. Bulgaria, 30985/96, 26.10.2000, para. 84.

27 Sirin, p. 408-4009.

28 Ferdinand Von Prondzynski, “Freedom of Association and the Closed Shop: The European
Perspective”, The Cambridge Law Journal, Volume 41, No: 02/1982, p. 272.; Young, James
and Webster v. UK, 7601/76, 7806/77, 13.08.1981, para. 60.

29 Tebieti Miithafize Cemiyyeti and Israfilov v. Azerbaijan, 37083/03, 10.05.2010, para. 61-62.

30 Mustafa Erdogan, Tiirk Anayasa Hukuku, Hukuk Yayinlari, Ankara, 2018, p. 84.
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rights, and the legal ground will be opened for the de facto implementation of
the rights written in the books.3' At the beginning of the aims aimed at the le-
gality of the restriction, it is to present the provisions regarding the restriction
in the Constitution, which is essentially the upper norm of the law in question,
clearly and distinctly.

In the systematic of the Convention, instead of a general reason for the re-
striction of rights and freedoms, specific reasons for restriction are regulated
in the relevant articles, considering the nature and nature of each right.3 After
determining that the interference was legally prescribed, the ECtHR focuses
on whether the interference in question pursued the legitimate aims set out in
the Convention.33

The Court evaluates these limits according to the conditions specific to each
concrete case. It should be noted that the right cannot be subject to any re-
strictions other than those listed here. In other words, the Convention adopted
the principle of “numerus clausus” while determining the limit of limitation.34
The intervention must comply with the democratic social order. The interfer-
ence with fundamental rights and freedoms should not have been in line with
hidden political interests. With the cases, Handyside?> and Silver3® have de-
veloped an interpretation framework consisting of three essential elements in
their decisions with the examination method, which can be expressed as the
necessity test: When we examine the stages of the necessity test, due to the
nature of the democratic necessity; elements of proportionality and margin of
appreciation are achieved.

Interference with freedom must comply with the criteria of a democratic
society. In its decisions on the subject, the ECtHR expresses the importance
of democratic society in general in the ECHR and is accepted as a fundamen-
tal characteristic of the European public order.?” Since democracy is the only
political model accepted by Convention, any restriction on freedom must be

31 Miinci Kapani, Kamu Hiirriyetleri, 7" ed., Yetkin Yayinlari, Ankara, 2013, p. 234.

32 Seref Goziibiiyiik, Feyyaz Golciiklii, Avrupa Insan Haklar: Sézlesmesi ve Uygulamasi, 11
ed., Turhan Kitabevi, Ankara, 2016, p. 393; Evra Cetin, Insan Haklari1 Avrupa Sézlesmesinin
8-11. Maddeleri Baglaninda Calisanlarin Haklari, On Iki Levha Yayinlari, Istanbul, 2015, p.
111-112.

33 Handyside v. UK, 5493/72, 07.12.1976, para. 45-46.

34 Seref Goziibiiylik, Feyyaz Golciikli, p. 396.

35 Handyside v. UK, 5493/72, 07.12.1976, para. 48-50.

36 Silver v. UK, 5947/72; 6205/73; 7052/75; 7061/75; 7107/75, 25.03.1983, para. 97-98.

37 Philip Leach, Tim Eicke, Taking a Case to the European Court of Human Rights, 4™ ed., Ox-
ford University Press, New York, 2017, p. 187.
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necessary for a democratic society.2® The Court evaluates the principle of “pro-
portionality”, in other words, “proportionality criteria”, within the criteria
of being necessary in a democratic society. There must be a balance between
the aim and the tool used. The principle of proportionality determines to what
extent the state can be limited about what it wants to limit for a legitimate
purpose. In other words, the limit of limitation is determined by the principle
of proportionality. In particular, the issue of whether an interference with a
right is proportionate should be considered from two aspects. The first one is
the effect of the interference on the right in question, and the second one is the
reasons for the interference and its effects on the applicant.3

Within the framework of the Convention “margin of appreciation” given to
the member states emerges as important in determining a necessary interven-
tion. There are social, economic, and cultural differences between the member
states. Therefore, as the ECtHR has developed with its case law, it is accepted
that the member states have the power to decide because each society has dif-
ferent characteristics. In other words, it is possible to interpret the Convention
within the legal limits. While the margin of appreciation plays an essential role
in interpreting the ECHR, it also provides room for maneuvering for the mem-
ber states.4® The Court refers to the practice in the judicial systems of member
states where there is no consensus, particularly on sensitive issues of morality,
ethics, and social policy.#

The margin of appreciation doctrine, which was first expressed in the case
law of the ECtHR in the Handyside v. the United Kingdom case, emerged as a
result of the national authorities having more information about the character-
istics of each society, the duty to the parties protection of rights and freedoms,
and the principle of subsidiarity of the Convention.*?

In the doctrine, it is stated that it is not easy to define a “margin of ap-
preciation” that can be valid in all cases, it is relatively vague, and therefore
its application is difficult to predict.43 Situations where there is no common
denominator between the practice parties, may lead to different applications

38 The United Communist Party v. Turkey, 133/ 1996/ 752/ 951, 30.01.1998, para. 45.

39 Steven Greer, The Margin of Appreciation: Interpretation and Discretion Under The Euro-
pean Convention On Human Rights, Council of Europe Publishing, Strasbourg, 2000, p. 20.

40 Derya Dogru, Avrupa insan Haklar1 Mahkemesi Yargilamasinda Takdir Marji Doktrini,
Turhan Kitabevi, Ankara, 2019, p. 9.

41 William A. Schabas, The European Convention on Human Rights: A Commentary, Oxford
University Press, Oxford, 2015, p. 500.

42 Handyside v. UK; 5493/72, 07.12.1976, para. 48.

43 Bernadette Rainey, Elizabeth Wicks, Clare Ovey, Jacobs, White and Ovey: the European Con-
vention on Human Rights, 7% ed., Oxford University Press, Oxford, 2017, p. 360.
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according to the conditions of the party country. It has been characterized as a
concept that could significantly weaken the protection granted by the Conven-
tion and has been criticized for these reasons.#

Il. Recent Case Law of the ECtHR

The case law of the ECtHR develops over time regarding the prudence of the
measures taken. Currently, on Terhes v. Romania and Communauté genevoise
d’action syndicale (CGAS) v. Switzerland cases the ECtHR has decisions. Es-
pecially in terms of the criteria applied by the Court in terms of margin of ap-
preciation, both decisions are remarkable. Firstly, in the case of Terhes v. Ro-
mania, the decision of inadmissibility was rendered. In the second CGAS v.
Switzerland case, the Court gave a violation verdict with a close vote. Here, the
case law will be put forward in terms of three rights, which are our subject of
examination, and legal analysis will be made on the two decisions that have
been decided. Other pending cases will be summarized in terms of subject in-
tegrity.

A. Terhes v. Romania%

During the Covid 19 pandemic, a state of emergency was declared by a de-
cree issued by the President of Romania. The decree provided restrictions on
exercising certain fundamental rights, including freedom of movement.+

Based on the decree, the Ministry of the Interior issued a circular prohibiting
people from leaving their homes during certain hours.#” A circular issued later
expanded the scope of the curfew. Accordingly, anyone leaving their home had
to carry a document justifying the reason for doing so.4® Violation of the rule
was punishable by fines. The applicant alleged that he was personally affected
by the measures imposed by the government.

According to the ECtHR, the measures were applied to everyone through
legislation adopted in Romania. The applicant was forced to stay at home due
to the application of the measure and was only allowed to leave on grounds ex-
pressly set out in the legislation and with the appropriate form of exemption.+
In this judgment, the Court assessed Article 5 and found that the interference

44 Hilaire Barnett, Constitutional and Administrative Law, 10" ed., Routledge, London and New
York, 2013, p. 403.

45 Terhes v. Romania, 49933/20, 13.04.2021.

46 Terhes v. Romania, para. 5.

47 Terhes v. Romania, para. 6.

48 Terhes v. Romania, para. 7.

49 Terhes v. Romania, para. 38-47.
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had a legal basis and involved a proportionate measure in pursuit of a legiti-
mate aim. However, based on the uncertainty at the onset of the COVID-19
pandemic, and given the urgent need for measures at the time, given the in-
creasing number of cases and the increasing rate of hospitalization, it may be
justifiable for a state to take stricter measures to protect its citizens.5° There-
fore, when a state takes stringent measures, they need to be limited to a short
period, closely monitored, and adapted as necessary. In the current situation,
with the course of the COVID-19 pandemic and the data obtained, the propor-
tionality threshold of the measures to be taken can be expected to be higher.

B. Communauté génévoise d’action syndicale (CGAS)

v. Switzerlands!

In this case, where the Court decided a violation, the prohibition of public
meetings for a while at the beginning of the COVID-19 pandemic, the criminal
sanctions associated with it, and the fact that proportionality was not subject to
judicial review constituted the rationale for the decision.5* In the instant case,
between 17 March and 30 May 2020, all public events in which the applicant
association could carry out its activities under its legal purpose were prohibit-
ed entirely. The Court notes that in the same period, hundreds of people could
use workplaces such as factories and offices. From 17 March 2020, any person
who willfully violates the ban can be imprisoned or fined for up to three years
under the said regulation.5

The Court notes the delay in the domestic court’s decision to hold meet-
ings.>* The Court further declares that, in order to fulfill the requirements of
the nature of law, domestic law must provide specific protection against arbi-
trary violations by public authorities of the rights guaranteed by the Conven-
tion and that when it comes to questions of fundamental rights, the law will be
contrary to the rule of law.

In summary, these principles are first having determined that it pursued a
“legitimate aim”, second it evaluates the interference in the light of the whole
case to determine whether it met a “pressing social need.” In particular, it had
to be proportionate to the aim pursued, and the reasons the national authori-
ties relied on to justify it had to be “relevant and sufficient”. Other key aspects
to examine when considering the proportionality of the interference with the

50 Katharina Koch, Lockdown measures as detention? — The case Terhes & La Roumanie.
51 Communauté génévoise d’action syndicale (CGAS) v. Switzerland, 21881/20, 15.03.2022.
52 CGASv. Switzerland, para. 9.

53 CGASv. Switzerland, para. 9.

54 CGAS v. Switzerland, para. 58.
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goal pursued are the kind and severity of the punishments applied.5s

In examining the proportionality of the measures, the Court considers that
it should consider the chilling effect they can have, particularly the fact that
a prior ban on a meeting may deter potential participants from attending the
meeting.5°

In this context, for a measure to be proportionate and necessary in a demo-
cratic society, the Court decides on a violation where a measure violates that
fundamental right less seriously and achieves the same aim.5”

The Court held that Sweden had exceeded its margin of appreciation and
violated Article 11 as interference was not necessary in a democratic society.>®

C. EB and one Other Application v. Serbias*

According to the Court, the limits on the applicant’s freedom of movement
were not so severe that the authorities’ nationwide curfew could be a depriva-
tion of liberty. This case concerns the restrictions imposed by the Serbian ex-
ecutive authorities through successive by-laws and administrative decisions on
persons placed in asylum and reception centers. Opinions were requested from
the parties that the Court wanted to achieve their link between article 5 and the
freedom of movement in this case. For now, the Court asks about the necessity
of the measures taken about Krnja¢a Asylum Centre.5°

D. Central Unitaria De Traballadores/As v. Spain®

The application concerns the right to organize and participate in peaceful
assemblies and demonstrations during the COVID-19 pandemic. The appli-
cant, a trade unionist, alleged that the ban on the 1 May Labor Day demonstra-
tion amounted to a breach of the Convention. The applicant, a trade unionist,
notified the administrative authorities of his intention to hold a demonstration
on 1 May 2020. can be recommended. The competing rights were evaluated,
and the local authorities decided that the latter is dominant between freedom
of assembly and the right to health in the current situation.® The case is being
communicated.

55 CGAS v. Switzerland, para. 81.

56 CGAS v. Switzerland, para. 83.

57 CGAS v. Switzerland, para. 87

58 CGAS v. Switzerland, para. 91.

59 E.B.v. Serbia, 50086/20 and 50898/20, 05.11.2021.

60 E.B.v. Serbia.

61 Central Unitaria De Traballadores/As v. Spain, 49363/20.
62 Central Unitaria De Traballadores/As v. Spain.
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E. Nemytov and Two Other Applications v. Russia®s

The case concerned the restrictions on public events in Moscow in response
to the spread of the COVID-19 pandemic. During the process, the applicants
faced administrative detention and administrative fines. During this period,
ECtHR has asked questions from the parties as follows: “Does domestic pro-
visions meet the “quality of law” requirements? did the interference pursue
a legitimate aim? Was the interference “necessary in a democratic society”
and “proportionate to the legitimate aim pursued?”+ Were the reasons ad-
duced by the national authorities to justify the interference “relevant and
sufficient”?

F. Magdic¢ v. Croatia®®

This case is about both three rights; freedom of movement, assembly, and
religion. In Croatia, in the fight against coronavirus, measures were taken to
prohibit leaving the residence and residence, except in exceptional cases and
with their permission, banning public gatherings of more than five people and
suspending religious gatherings. The applicant alleges that these measures
violated his rights.

The Court asks the applicants about Article 9,11 and Article 2 § 1 of Protocol
No. 4 of the ECHR that there has been a violation of the applicant’s right ac-
cording to these articles of the Convention.®”

G. Association of Orthodox Ecclesiastical Obedience v. Greece®®

Within the scope of this study, it has emerged as an application related to
the freedom of religion. The facts of the case can be briefly said as, during the
COVID-19 pandemic, authorities have decided to ban public worship for one
month, including Easter. On 30 March 2020, the applicant association applied
for judicial review of the said measures.®

It is noteworthy that the domestic Court rejected it because it had no legiti-
mate interest. In this case, an examination will also be carried out within the
scope of the right of application of legal persons.” The case is a pending, and
an another communicated case.

63 Nemytov v. Russia and 2 other applications, 1257/21 3244/21 24699/21.
64 Nemytov v. Russia and 2 other applications.

65 Nemytov v. Russia and 2 other applications.

66 Magdic v. Croatia, 17578/20.

67 Magdié v. Croatia,.

68 Association of Orthodox Ecclesiastical Obedience v. Greece, 52104/20.
69 Association of Orthodox Ecclesiastical Obedience v. Greece.

70 Association of Orthodox Ecclesiastical Obedience v. Greece.
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Conclusion

Following the start of the COVID-19 pandemic in the spring of 2020, vari-
ous European countries have taken steps to stop the spread of the virus. The
measures taken were to stop the spread of the virus and prevent hospital ca-
pacities from being exceeded. In short, the legal value to be protected by these
measures is the protection of the right to health.

“Human rights in the times of pandemic,” which was the starting point of
our work, constitutes the main subject area of this article. Within the frame-
work of the requirements explained above, the issue has been handled within
the framework of the ECtHR decisions. The boundaries of the subject were
determined according to the ECHR case law based on freedom of movement,
assembly, and religion.

This framework gave brief information about the three rights at the first
stage. In the second stage, if the violation has a legal basis, whether it is nec-
essary for a restrained, democratic society has been examined within ECtHR
criteria. In addition, this section analyses recent decisions to understand the
subject better.

The findings obtained within the framework of this legal analysis will be
evaluated, and an idea will be given for further studies; the main ideas can
be summarized as follows, according to Kukathas, “a free society is an open
society.”” Therefore, the principles that define its nature must accept the vari-
ability of human arrangements rather than fixate or establish or maintain a
particular set of institutions in a closed order.”

The basic principle that defines a free society broadly connects with free
speech expanding rights. The first consequence of this is the principle of
freedom of movement.” A second consequence is the principle of mutual in-
dulgence in relationships. Indeed, society is accessible to the extent that it is
prepared to tolerate intermediate associations that differ or differ from its
standards or practices.”

During the pandemic, there have been interventions to fundamental rights
and freedoms around the thin line between freedoms and security. Ensuring
that freedom is the exception to the main limitation will strengthen the ideal
of a democratic society.

71 Kukathas, Chandran, The Liberal Archipelago: A Theory of Diversity and Freedom, Oxford
University Press, Oxford, 2003, p. 74.

72 Kukathas, The Liberal Archipelago: A Theory of Diversity and Freedom, p. 74.
73 Kukathas, The Liberal Archipelago: A Theory of Diversity and Freedom, p. 75.
74 Kukathas, The Liberal Archipelago: A Theory of Diversity and Freedom, p. 75.
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The UDHR states, “All human beings are born free and equal in dignity and
rights. They are endowed with reason and conscience and should act towards
one another in a spirit of brotherhood.” It aims to protect and develop human
dignity. In this respect, human rights are a part of personality and, at the same
time, a subject of society. Therefore, all institutions and structures in societies
can have legitimacy only to the extent that they prioritize human rights.

People need services provided by the government. Achieving these services
requires a stable management mechanism. The state performs services that
other institutions cannot fulfill. Nevertheless, there is no freedom where the
state has a despotic structure. Where there is no state and law, there is no free-
dom. The state must be involved in a dynamic and active social structure for
freedom. Society must be an element of democratic pressure on practitioners.

Therefore, it reveals the state’s and society’s necessity to be strong in con-
nection. Another consequence of this situation is that the state and society
interact. However, it is known that it will not be practical for individuals to
participate in decision-making mechanisms one by one in today’s societies.
Therefore, it is possible to say that democracy will become an essential build-
ing block of society and play a significant role in its future.

The legality of the measures may be questioned in terms of necessity, which
is also the subject of scrutiny in the case law of the ECtHR. Limitations of fun-
damental rights are only permissible if prescribed by law and the measures
taken are proportionate to the legitimate aim pursued, such as, here, the pro-
tection of health. Significant restrictions on many ordinary social activities,
such as access to public places of worship and attendance at public gatherings,
need to be enforced under the law. The state has to bring about a restriction
by law under the relevant constitutional guarantees and in proportion to the
purpose pursued.

Increasing restrictions on the rights mentioned above can be fully justified
in a crisis. A fair balance must be struck between coercion and prevention. This
will ensure that the measures taken comply with the principles of necessity and
proportionality in a democratic society. In this case, the proportionality condi-
tion specified in the Convention is also complied with.

The state’s positive obligation is the obligation to provide appropriate con-
ditions for individuals to exercise their rights without hindrance by other peo-
ple and groups in society. However, keeping this in mind, this positive obliga-
tion brings responsibilities.

Today, the situation is changing in times of pandemic. The virus is constant-
ly evolving, with new variations appearing regularly. Other measures are being
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taken to reduce the spread of the virus. Therefore, the situation is not the same
as at the beginning of the pandemic, such as vaccines and increased testing
capacities. For this reason, each concrete event should be evaluated according
to the current conditions. In this way, it will be possible to determine whether
there is a necessary and measured intervention in a democratic society.

As the ECHR’s case law develops, this issue will remain on the agenda and
be enriched with new discussions. One of the reasons for mentioning the ongo-
ing decisions in the study is to emphasize that the subject is open to develop-
ment.

Namely, the Swedish case was decided by the ECtHR in recent days. An im-
portant place is reserved in this study because it sets a precedent in case law. This
situation is a living example that emphasizes that the law is changing and devel-
oping structure. The coronavirus pandemic has been a necessary test for states to
act according to the law and evaluate their success in taking health-related meas-
ures. Finally, the “living instrument doctrine”, which expresses the necessity of
interpreting the ECHR according to the evolving circumstances, reappears here.

Finally, to emphasize again, the following can be said to give an idea for fu-
ture studies on the subject. During the study, it was also seen that new applica-
tions were added to pending cases. In addition, the proceedings and cases are
still ongoing. Some applications were decided while the article was being pre-
pared. Future studies can be evaluated separately, considering the case law and
the decisions to be made. In addition, as can be seen, the rights affected during
the pandemic period are not limited to those within the scope of this study. For
this reason, a scientific study can be carried out regarding other rights.
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oz

Amerika Birlesik Devletleri'nde onarici adalet kurumu eyalet yasasi ve eyalet yargi
teskilat: cercevesinde degerlendirilmektedir. Onaric1 adalet uygulamalari ceza yar-
gilamasinin her asamasinda olabilmektedir. “Diversion”, yani, dosyay klasik ceza
yargilamasindan ¢ikarma kapsaminda erken asamalarda uygulanan onarici adalet
uygulamalari ceza adaleti acisindan daha anlamh olmaktadir.
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ABSTRACT

The state law and the state trial court systems are the legal framework of the resto-
rative justice practices in the U.S. The restorative justice can take place at any stage
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justice system to restorative justice programs at the early stages of the criminal
proceedings seems to be more meaningful for the criminal justice system.

Keywords: The United States, criminal proceedings, diversion, state trial courts,
state law, restorative justice.

Makale gonderim tarihi: 09.12.2022. Makale kabul tarihi: 03.05.2023. Selin Uludogan, “Ame-
rika Birlesik Devletlerinde Ceza Yargilamasindan Cikarma ve Onaric1 Adalet Uygulamalar1”,
Istanbul Medipol Universitesi Hukuk Fakiiltesi Dergisi, Cilt 10, Say1 1, 2023, s. 21-38,
https://doi.org/10.46547/imuhfd.2023.10.1.2.

*%

Istanbul Medipol Universitesi Kamu Hukuku Yiiksek Lisans Programi Ogrencisi, selin.uludo-
gan@std.medipol.edu.tr, © https://orcid.org/0000-0003-3475-2094.



