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Abstract

Orientalists such as Schacht claimed, without sound evidence, that Islamic legal writings as a whole
represent politics. Others such as Humphreys followed their lead and looked almost obsessively for any
divergences across classical writings in various disciplines including Islamic law with an eye to taking the
changes in the narrative structure across classical writings as an indication of an allegedly surreptitious political
agenda of classical Muslim scholars. Is Islamic legal literature really a manifestation of politics? In an effort to
provide an answer to this question against this background, this paper deals with the narrative change seen in
the scope of application of istitdba between the 8th and the 11th century legal writings of al-Safi‘T and al-
Ghazali on istitaba, a legal institution that refers to calling on an apostate (murtadd) to repent in cases of
apostasy (irtidat). It particularly examines the alleged impact which the narrative change across classical jurists’
writings on the notion of istitaba had upon the formation of Sunnism as purported by some. In fact, some
Western scholars claim that in the 11th century al-Ghazali deviated from the norm set in the 8th century by al-
Safi‘T when the former limited the scope of istitaba only to common people, removing that right from da‘Ts (the
propagandists), an apparent divergence which was then linked to another earlier apparent divergence between
al-Baghdadi and al-As‘ari. Looking at these divergences, they argue that al-Baghdadi and al-Ghazali served as
state apparatuses to protect the Sunni identity of the Seljukid state against her enemies, a claim which has been
skillfully used to make it appear that contemporary intolerant applications of the institution of istitaba is rooted
in Islamic law and the “Sunni orthodoxy.” Providing a close comparative reading of the relevant classical works
by al-A§‘arT and al-Baghdadi as well as al-Safi‘T and al-Ghazali along with others such as Abd Yasuf and al-
Sarakhsi, this work argues that such divergences are more apparent than real, while also showing that these
Western scholars have done much disingenuity to make it appear the otherwise, in an effort to form a myth
about Islamic law and Sunnism. This seems to represent, this paper further argues, what seems to be quite a
common tendency among some western scholars to link narrative changes across classical sources to politics
especially when it serves to compromise the strength of unity of practice and belief of the people of Turkish
Republic. Finally, on the basis of the analysis on istitaba and relevant matters, this paper rebuts the idea that
Islamic law is a manifestation of politics.
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islam Hukuk Literatiirii SiyAsetin bir Tezahiirii miidiir?: Istitibe Hakkindaki Anlat
Degisimi Ozelinde Bir Analiz
Ozet

Schacht gibi oryantalistler, saglam delillere dayanmaksizmn, Islam hukuk metinlerinin, siyasetin bir
tezdhiirli oldugunu iddia ettiler. Klasik eserlerdeki anlati degisimlerinin, alimlerin soziimona gizli siyasi
ajandalarinin bir tezahiirii oldugunu ispat etmek amacryla, Humphreys gibileri ise, dnceki oryantalistleri takip
ederek, neredeyse takimtili bir sekilde Islam hukuku dahil farkli disiplinlerde yazilmis klasik eserlerin
anlatilarinda degisiklikler bulmaya koyuldular. Islam hukuk literatiirii gercekten siyasetin bir tezahiirii miidiir?
Iste bu tarihi arkaplan icerisinde bu soruya cevap bulmaya g¢alisan bu makale, irtidat (dinden gikma)
durumlarinda, miirtedi tovbeye davet etme anlamina gelen istitdbenin uygulama kapsamina dair 8.yy. ile
11.yy.’larda yasamis olan $afi‘1 ve Gazali tarafindan yazilan fikih metinlerinde goriilen anlat: degisimini konu
edinmektedir. Calisma ozellikle, istitibe kurumuna dair klasik fikih¢ilar arasindaki bu anlati degisiminin
Stinniligin olusumundaki modern dénemde iddia edilen roliinii incelemektedir. Esasen bazi batili yazarlar,
istitdbe hakkini avamla sinirli tutup, daileri bundan mahrum birakan 11.yy. alimi Gazali’nin, S$afi‘i gibi 8.yy.
alimleri tarafindan konulan normlardan saptigini iddia etmektedir. Bagdadi ile Es‘arl arasindaki benzer bir
sapmayi da kullanarak, Gazali ve Bagdadi’nin Selguklu devletinin Siinni yapisini korumak igin devlete ¢alisan
birer ara¢ oldugu iddia edilmektedir. Bu iddia, istitdbenin modern dénemdeki toleranssiz uygulamalarinin,
Islam hukiiku ve “Siinni ortodokslugundan” kaynaklandigim 6ne siirmek icin kullanilmistir. Bu caligma,
Bagdadi ile Es‘ari ve Safi‘i ile Gazali’ye ek olarak, Ebl Ysuf ve Serahsi gibi alimlerin de eserlerini
karsilastirmali olarak incelemek suretiyle, bu sapmalarin ylizeysel oldugunu iddia etmektedir. Ayn1 zamanda,
baz1 Batili yazarlarin, durumun aksini dogru gostermek ve bdylece Islam hukuku ve Siinnilik hakkinda bir alg:
olusturabilmek i¢in olduk¢a cabaladiklarini da gozler oniine sermektedir. Caligma, bu durumun, bilhassa
Tiirkiye Cumbhuriyeti halkinin inang ve pratik birligi giicinii kirmaya yonelik oldugu durumlarda klasik
kaynaklardaki anlati1 degisimlerinin siyasi menfaatlere baglanmasini 6ngéren batili yazarlar arasinda yaygin
oldugunu diisiindiigiimiiz bir egilimi de yansittigmi iddia etmektedir. Neticede makale, Islam hukuku’nun
siyasetin bir tezahiirii oldugu iddiasini, istitdbe ve ilgili meseleler 1g181inda ¢iiritmektedir.

Anahtar Kelimeler: islam Hukuku, irtidat, Firak Gelenegi, Tiirkiye Cumhuriyeti ve Siinnilik.

Introduction
Turks’ entrance to the Islamic World as a politically relevant group was at
a time when the Sunni majority of the *Abbasids were at the hands of Shi‘ite Biiyids.
Turks sided with their Sunni fellow Muslims against Shi‘is. In this regard,
Seljukids, who sprang from the Oghuz tribal group of Turks (Bosworth, 2010, p.
33), fought against Shi‘ite Buyids and Isma‘1li Fatimids as the protector of the
‘Abbasid caliph and defender of the Sunnism (Bosworth, 2010, p. 41).

Their siding with the Sunni ‘Abbasids seems to have influenced the course
of Islamic history in that majority of Muslims remained Sunnis as opposed to Sh1‘1s.
Starting with the Karakhanids, Turkish states, including the Seljukids and the
Ottomans, have supported Maturidism and Hanafism in various ways. At the same
time, they allowed other schools to flourish, such as by appointing Sunni scholars
to madrasas (colleges) like al-Ghazali (Ozervarli, 1996), who was despite being an
As‘arf and Safi‘7, played a key role in the establishment of the Sunni identity among
the population through his writings and teachings.

This led to the formation of a harmony of practice and belief within the
Muslim population (Kaya, 2019, p. 51). The existence of a harmonious society,
which seems to exists also in modern day Turkey, constitutes a collective strength
which perhaps allows us to unite at times of distress and disaster, such as the 15"
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of July 2016 failed coup attempt and the recent earthquakes of 6" of February 2023,
where despite all its differences, Turkish citizens worked simultaneously and
collectively to save its state and people.

This strength of modern Turkish Republic, however, seems to be attacked
on various occasions not only by using military force but also through the
manipulation of classical sources in Islamic studies. In fact, there appears to be a
common tendency among some western scholars who study the history of Muslim
societies, especially those with Turkish origin and of Sunni background, to
associate any divergence across classical texts to politics (Schacht, 1979, pp. 152-
153).

This tendency, which has its roots in Hegelian and Kantian theories of the
new way of studying the Bible (Hourani, 1967, pp. 235-238), though impugned
(Owen, 1973, p. 287 and Topal, 2023) for its applications in the past, is still in effect
in contemporary scholarship.

In this regard, some Western scholars who studied the history of Seljukids,
like Humphreys (1988, p. 149), Griffel (2001, p. 351), al-Tikriti (2005), and Safi
(2006), to name a few, assume without justification that classical Muslim scholars
were somehow inclined towards giving up from their own opinions for material
gains.

These scholars seek to find any change or anything they consider
extraordinary in classical scholars’ beliefs, convictions, and practices, and link it to
(@) material gain(s), which is something that must have led classical scholars to
deviate from the norm (Watt, 1956, pp. 336-337), something which also has been
challenged using three Ottoman jurists elsewhere (Atgil, 2017).

This tendency is resulted from a common mistrust to classical sources on
various aspects of Islamic studies, a mistrust which presupposes that Muslim
sources do not represent the “realities” of what has taken place, but rather, political
interests of the ruling elites. This attitude towards the classical sources in Islamic
studies and, to use Humphreys words, “inquiries of this kind are by now fairly
common in the early Islamic field” (Humphreys, 1988, p. 98).

To further illustrate, Humphreys’ following remarks, which he made in a
chapter entitled “Ideology and Propaganda: Religion and State in the Early Seljukid
Period” in his reference work widely used in Western academia called Islamic
History: A Framework for Inquiry, can be insightful in representing the level of
mistrust these scholars apparently have towards all genres of classical sources that
fall under Islamic studies:

“Only a few genres of medieval Islamic writing
(panegyric poetry, mirrors for princes and political polemics)
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openly identify themselves as propaganda... The ideological
dimension in a text, the hidden agenda which has shaped the
author’s choice and treatment of his subject, must usually be
sought between the lines. Moreover, a text hidden ideology may
differ from or even contradict to its apparent content and
purpose.” (Humphreys, 1988, p. 151.)

The excerpt from this well-known reference work indicates that there is a
tendency among Western scholars to effectively consider all types of writings to be
politically motivated. Put differently, they ultimately regard classical Muslim
authors nothing more than state apparatuses who acted not on any principle,
religious or otherwise, but on material gains, primarily aiming to justify the
dominance of the ruling elite and the political system which they established, as
indicated by Humphreys (1988, p. 150).

These contemporary scholars naturally accused classical jurists, too, of
being state apparatuses, such as the ones who lived in the Seljukid State, as argued
by Humphreys (1988, p. 149), Griffel (2001, p. 351), al-Tikriti (2005), and Safi
(2006), and Ottoman State, as argued by Yilmaz (2018, p. 66) and Sariyannis (2018
p. 23ff).

To illustrate, consider the remarks of Yilmaz (2018, p. 66), who accuses
jurists, in this case on a mass level, of being state apparatuses:

“...juristic writings, with all the diversity of opinions they
may have, are governed primarily by the idea of legalistic
legitimacy of authority on the basis of Islamic law and the
organization of government per demands of the Sharia.”

The assumption that lies behind these accusations is that Islamic law right
from its beginning represents the political interests of the ruling family, which
Schacht claims, was the Umayyad dynasty. In fact, Schacht considered Islamic law
itself as the product of the Umayyad politics. In this regard, he makes the following
remarks:

“The earliest Islamic qddis, officials of the Umayyad
administration, by their decisions laid the foundations of what
was to become the Mohammedan religious law. They gave
judgement according to their own discreation or “sound opinion”
(ra’y), basing themselves on customary practice, which in the
nature of things incooparated administrative regulations, and
taking the letter and the spirit of the Koranic “legislation” and of
recognized Islamic religious norms into account as much as they
thought fit....As a result, the popular and administrative practice
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of the late Umayyad period was transformed into the religious
law of Islam.” (Schacht, 1955, 69-72).

Thus, here Schacht presupposes the idea that Islamic law as we know it is, in
reality, not based primarily on the Qur’an and the Sunna of the Prophet as classical
Muslim scholars claim, but rather constitutes a later trajectory of scholars working
for the legitimization of the various states, including first and foremost, the
Umayyad dynasty, and later on, others like Seljukids and Ottomans.

Presumably taking Schacht’s assumptions for granted, Sariyannis (2018 p.
23ff), Lambton (1974, p. 404), and Yilmaz, (2018, p. 66) seem to consider the
whole genre of Islamic law as a manifestation of politics. Consequently, it does not
come as a surprise to find these scholars searching for changes in the narrative
structures across legal texts or even changes in the mere amount of literary works
produced within the field of Islamic law, or any other field for that matter within
which Muslims produced literary works or even architectural ones, as Necipoglu
seems to have argued (1992, 197ff.), all with the purpose of trying to find the
surreptitious agenda behind such divergences from the norms.

The flimsy and subjective nature of this approach to classical sources is so
obvious that it had to be acknowledged even by some of the very authors who adopt
it. For instance, when referring to this common approach among Western scholars
to classical sources Humphreys reveals the flimsy and, in reality, unacademic nature
of this whole enterprise by making the following remarks (Humphreys, 1988, p.
151):

“It is easy to take this rule [i.e. the rule that the true ideology
or purpose of any given classical source must be sought between
the lines, as these might be different and even contrary to what
has been put forward by the author, as noted above] too far; we
may begin to see goblins wherever we look, distorting the true
intention and cultural significance of a work in an obsessive
search for its ideological underpinnings.”

As such, the assumption that Islamic law as we know it today is a later
trajectory by people who, despite initially not being legal professional jurists,
worked for the Umayyad dynasty (Schacht, 1955, 72), seem to have led many, if
not all (Atg1l, 2017), to analyse the later developments in the legal tradition as well
as other traditions in the times of Seljukids and Ottomans as illustrated above with
the pre-assumption that the body of legal literature as a whole represents the
accumulation of various politics of different ruling elites in different times
(Humphreys, 1988, p. 149-168, Sariyannis 2018, and Y1lmaz, 2018).

Is Islamic law a manifestation of the political interests of past ruling
families/dynasties, as seem to be argued by these scholars? Does any change, in this
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regard, seen in the narrative structure of any given legal issue across classical legal
texts represents manifestation of politics of any given ruling class? Could such
changes in the narrative structure of any given legal matter be resulted from
refinement of the matter in hand with sincerity? Or are such changes need to be
considered as mere representations of material gains that authors who diverted from
the norm must have received by his/her divergence?

In an attempt to find answers to these questions, this paper focuses first on
one such divergence across classical legal sources on a particular legal institution,
an apparent divergence which has been exploited, to my knowledge, by two
Western scholars to make it appear that it is politically motivated.

This apparent change is across classical legal manuals with regard to
istitaba® (right to repent) (al-Sarakhsi, n.d., v. 10, p. 99 and al-Maydani, n.d., v. 3,
p. 635). The term will be discussed with excerpts from classical sources below but
suffice it to say here that it refers to calling on an apostate (murtadd) to repent in
cases of apostasy (irtidat) (Peters, 1976).

Looking at the divergence across the legal writings by al-Safi‘1 (d. 204/820)
and al-Ghazali (d. 505/1111) on the scope of the application of istitaba, some
Western writers claim that 11" century scholar al-Ghazali deviated from the norm
set in the 8" century by al-Safi‘T when the former limited the scope of istitaba only
to common people, removing that right from da 7s (the propagandists).

This divergence was then linked to another earlier apparent divergence
between al-Baghdadi (d. 429/1037-38) and al-As ari (d. 324/935-36). On the basis
of these divergences, Griffel argues, criticizing Van Ess for not realizing this, that
al-Baghdadi and al-Ghazali served as state apparatuses to protect the Sunni identity
of the Seljukid state against her enemies, a claim which has been neatly used to
indicate that contemporary intolerant applications of the institution of istitaba is
rooted in Islamic law and the “Sunni orthodoxy.”

This paper provides, for the first time in literature, a critical analysis of the
alleged impact which the narrative change on the legal institution of istitaba
between the writings of these classical jurists had upon the formation of Sunnism.
It demonstrates that these divergences are more apparent than real, and that some
Western scholars seem to have done much disingenuity to make it appear the
otherwise.

This conclusion with regard to the apparent divergences between these
classical scholars represents the tendency of linking any change across classical
scholars’ works to politics, a tendency which had its roots in the writings of earlier

! For the lexical meaning of the word istitaba, see (Ibn Manzir, 1955-56, p. 454 and Wehr &

Cowan, 1979, p. 119).
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orientalists such as Schacht which received strong criticism (e.g. Owen, 1973, p.
287, Ateil, 2017, p. 298ff. and Topal, 2023, p. 6-7).

Adopting this approach to classical sources with the acceptance of them as
primarily manifestations of politics in various times, one would necessarily look for
any change or deviation and then attempt to provide it with a context that would
justify one’s predisposition that divergences across classical sources represent
political motivations. However, the assumption that scholars were inclined to
justify the ruling elite and the system that they established has been challenged
(Atgil, 2017, p. 298ff. and Topal, 2023, p. 6-7).

Furthermore, at the core of this approach lies the acceptance that Qur’an and
the body of Sunna were later trajectories by competing groups that attempted to
justify their views on various matters, legal or otherwise, using the authority of
religion. In this regard, Vishanoff (2004, p. 3) and Sadeghi (2013, p. 34) assume
that usa/ al-figh (Islamic jurisprudence) functioned to justify the existing,
presumably pre-Islamic rules, by basing them on the Quranic verses and prophetic
traditions. Similar remarks have been made by others as well (Sherman, 2002).

To illustrate, Sadeghi (2013, pp. 34-35), referring to the rules of the process
of law-making as outlined in classical usi/ al-figh manuals, makes the following
remarks: ““...one cannot assume that these normative and philosophical discussions
describe the historical reality of how the law developed in practice.” Likewise,
Vishanoff notes, referring to his work, “/his work] shows how al-Shafi T (d.
204/820) integrated these concepts into a hermeneutical theory that reconciles
conflicting revealed texts and laws by systematically exploiting the ambiguities of
Arabic, thus making it possible to ground Islamic law in revelation.” (Vishanoff,
20013, p. 1).

Their approach to Islamic law has received strong criticism which
demonstrated that usi/ a/-figh, unlike what they claim, had perennial influence upon
the process of law-making in Islamic law (Topal, 2020, p. 64-65, 72ff).

Thus, the tendency to regard classical sources, legal or otherwise, as
manifestations of political interests of the ruling elites does not do justice to the
historical realities, and this tendency has been challenged on several different
grounds (e.g., Topal, 2020, 2022, and 2023).

In an effort to contribute to the trend of challenging this tendency, this paper
will next analyse the two alleged divergences: namely (i) the divergence between
al-Ghazali and al-Safi‘T and (ii) the divergence between al-Baghdadi and al-A§‘arT.

These divergences have been exploited to argue that classical authors
functioned as state apparatuses in the Seljukids. However, as will be shown, by
analysing the nature of these two divergences and the relevant literature, classical
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and contemporary, this paper reveals that these divergences only represent the
development and refinement within the legal and theological discourse rather than
manipulation of the narrative on istitaba and relevant issues as argued by Griffel
and al-Tikriti. At the same time, it provides insights into the nature of the works
produced in the West by revealing some of the assumptions which they rely on
without justification, as also noted by Owens (1973, p. 287).

l. Alleged Divergence between al-Ghazali and al-Safi‘i

The apparent deviation is that al-Ghazali was less tolerant towards murtadds
(apostates) in comparison to al-Safi‘T, the founder of the Safi‘T school of law.

Griffel argues that while al-Safi ‘T granted what is referred to in Islamic legal
manuals as “istitaba” (al-Sarakhsi, n.d., v. 10, p. 99 and al-Maydani, n.d., v. 3, p.
635) to all who apostate, al-Ghazali did not, restricting it to only common people
(Griffel, 2001, pp. 342, 352). In fact, regarding the view of al-Ghazali whom he
quotes (al-Ghazali, 1964, p. 61), Griffel makes the following remarks: “If the
accused is someone from among the mass of people who does not know things, he
should be granted the right to repent... But in the case of a da 't or anyone who
spreads unbelief amongst the believers, there should be no forgiveness.” (Griffel,
2001, p. 352).

Griffel then goes on to provide support for his arguments by citing from the
treatments of apostasy in the writings of al-Safi‘T and al-Ghazali. However, in an
effort to make his case, he seems to even misquote al-Ghazali. At one place, he
claims that al-Ghazali admits in his Sifa" al-Ghalil that the Prophet and the Salaf
did not pass judgement on the issue of apostasy in the way similar to his own
judgement. In fact, he Griffel says, “This deviation from the principles of Islamic
law established in the second/eight century is even more astonishing, since al-

Ghazali acknowledges that the Prophet and his companions did not judge this way.”
(Griffel, 2001, p. 352).

Yet, when one goes back to the source which Griffel cites to make his case,
one finds that al-Ghazali does not actually acknowledges in any way whatsoever
that his judgement is in opposition to the Prophet’s or that of his companions.
Rather, he mentions a counterargument that might potentially be raised by critics
against al-Ghazali’s own view to argue that al-Ghazali’s view sits ill with those of
the Prophet and his companions.

The counterargument that might be raised is (al-Ghazali, 1971, p. 223):

Gl e Sl e ill (el 1 o aall 1 Allsa A ok "

Gl e 5aY) sl S5 agie Jilaall ) sela s agr dale 5 agdlins a5l il 55 e
Ok (e A g palesall Gl 3 sediall Epaall B Al e RS Sla ]l
AN ) g sk g Cpalisall g8 agale 5 Cagauall agillal 38 5 LS aluls Hls))
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IS Cual (S5 il aa ) sem 5 Al (aall Aag | sagls ol gl Ladad alei
& &l IS e allai Yl Al sagall plie jallall ! s 5 3algdll
"o ylas

This translates as the following:

The following criticism against this view stirs up: The
Prophet, peace be upon him, let the hypocrites alone despite
having certain knowledge through the revelation, knowing them,
and the treacheries coming into light from them. And he did not
want to base judgement on the inward and said: “Have you cut
open his heart,” as mentioned in a famous hadith. When Muslims
caused suffer in a land of the country of the unbelievers and its
populace converted to Islam under the shadows of swords, while
the authority of Muslims dominated them, overpowered them with
swords, and [when] we know for sure that they had not embraced
the guidance to the religion and their chests were not [yet made]
open to certain belief, nevertheless the pronunciation of the
Sahada, which is the apparent reason, was put in lieu of the
inward belief that is beyond our reach, which is something that
is in line with the Sari ‘a in similar cases.

Al-Ghazali then refutes this potential counterargument by making the
following remarks (Al-Ghazali, 1971, pp. 223-224):

Lo pmalisd Aaliaall e cpall ¢ i 3alall 5 ol gad) ol s o 85"

el e ladly o VY gainy IS 5 0 () 3 e sl 050 S5 ()3
Ly a0 ghill e diliall 8 O sanaall (5 panll aiiey adlal s cpall 1S 55
DY) el Had¥ s peaily Y Qi lall o aa 5 jelay (S8 () silial)
Glia (e o A o yin Jsla a3 SalVL jala a8 g3l Wl i) e

" A
This translates as follows:

It is possible to respond by saying that ordinary people base
[their decision on] belief upon [their] welfare, and they remain
in doubt in respect thereof, 2 choosing one religion and leaving
another. Similarly, they believe the necessity of paying lip service
while desisting from leaving the religion, [a desist] which leads
the sincere resolute in matters of belief abstain from pronouncing
it. As to the hypocrites, they would reveal their unbelief of
hypocrite nature through treacheries not through public
statements. And it is not permissible to base one’s judgement on

2 For the entry on il see, (Lane, 1968, p. 2705).
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inferences. As to the zindiq, he certainly exposed his disbelief and
then attempted to cover it up through his taqiyya, which is out of
his stubbornness in his religion.

Here, al-Ghazali explains the difference between hypocrites and zindigs
who spread disbelief among Muslims clandestinely. He notes that the case of
hypocrites is different from these people in that the former’s unbelief is not certain,
as it is based on treacheries, while the latter’s unbelief is certain, as it is based on
their own statements.

Treachery could be due to unbelief, or something else like greediness or
envy. Since treacherousness does not necessarily entail unbelief, knowing that
someone committed treachery is not a certain knowledge to base one’s ruling on to
say that treacherous person is an unbeliever. It is true that the Prophet knew through
revelation who the munafigin (hypocrites) were. However, it is still not a
knowledge that is available to regular people that could be used as the basis for
punishing people.

Thus, Ghazali argues that the case of a da 7 and a munafiq are different in
that the disbelief of the former is certain while that of the latter is not, thus cannot
be punishable legally.

This shows that Griffel misquotes al-Ghazali to support his accusations,
which he attempts to further support by putting the following words into al-
Ghazali’s mouth: “Islamic law cannot remain on the same level as the time of the
Prophet and his companions. It must not shy away from the threat posed to the
Islamic community by the activities of the secret apostates.” (Griffel, 2001, p. 353).
And yet, it is clear in the excerpt that al-Ghazali only raises the counterargument to
refute the potential criticism that one may raise against his own view.

It is far-fetched, and even dishonest, to make it appear that as if al-Ghazali’s
mentioning this potential counterargument to his view is to acknowledge the
veracity of what is mentioned in the counterargument.

Others seem to have followed Griffel’s lead on this, propagating the same
assumptions and misconceptions on the alleged change in jurists’ views of istitaba
over time to combat state enemies. Al-Tikriti says on this very point: “While al-
Ghazali conceded that true inner conviction can only be perceived by God, and that
his theory was inconsistent with actions in the times of the early Islamic community,
he argued that the fresh threat posed by secret apostates in his own time merited
this change in the shari ‘a interpretation.” (al-Tikriti 2005, p. 135).

When discussing the legal case of a frequent apostate, al-Safi‘T might well
be referring to common people. At the end of the day, al-Safi‘T did not experience
the da 7 movement in the Muslim lands. Hence, he would speak in general terms
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that is relevant to the circumstances around him. Since there were no da 7s around,
al-Safi‘T, when saying that the number of istitaba was not limited for anyone,
whether a born Muslim or a convert, he would probably be speaking of ordinary
people. On the other hand, in the time of al-Ghazali there was a serious da 7
movement which propagated disbelief among Sunnis, and thus he must have felt
the need to spell out clearly the scope of the law on apostasy.

Similarly, if al-Ghazalt was so dedicated to make up legal rules regarding
istitaba in his work in order to save the Sunni fabric of the state, as Griffel claims,
one wonders why he would punish only the da 7s who tricked the public into
disbelief and not also the public who were falling into the tricks? Griffel never
considers this question.

As such, the divergence that is allegedly seen across the writings of al-Safi‘t
and al-Ghazali with regard to istitaba is not real. Griffel seems to have done much
ingenuity to make it appear that this deviation was real, such as by misquoting al-
Ghazalt as mentioned above.

Misquotation is not the only way they use to form an apparent deviation
across classical writings. Another method is an eclectic approach to the source
material that was available to them. In this regard, Griffel claims that Hanafis also
held that istitaba is a necessary condition for the application of the capital
punishment in cases of apostasy. In fact, he makes the following remarks: “The
necessity of istitaba was generally accepted amongst the jurists of the Hanaffi,
Shafi 1, and the Hanbali schools until at least the beginning of the fifth/eleventh
century.” (Griffel, 2001, p. 349).

There are some remarks within the Hanaff manuals that would seem to
support Griffel’s claim, where al-Sarakhst discusses the question of whether or not
someone repeating apostasy should be granted istitaba each time. He makes the
following remarks (al-Sarakhsi, n.d., v. 10, 99):

AL Al 18 Ll 13085 50 S 3 4 Ja IS L 5 LS 51 fa"
M gl 15138 SIS I )55 8Mall | gald) 5 ) gl o

This translates as follows:

If they apostate a second or third time, the same thing [giving
the apostate the right to repent],? is done to him each time. Then
if he becomes Muslim, they will let him go because of what God
said on this, [which is,] “If they repent, perform prayers, and pay
alms-tax, then set them free.” (Qur’an, 9:5.)*

3 He is referring to the case where someone apostates once (al-Sarakhsi, n.d., v. 10, 99).

* For the translations of the Qur’anic verses, this work relies mainly on Yazir (1979) and
Pickthall (2011).
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Al-Sarakhsi then goes on to discuss an opposite view to this, making the
following remarks (al-Sarakhsi, n.d., v. 10, 99):

am 45 55 iy o Ll 50 1) 01 Lagle dll im ) ee 5 e S 5"

Vil 5 il g (5 jetane adine 4dl jels a3Y Jla JS e Jiy (Sl el

) S Al S 15011 3 15 458 o5 1 siel 3 15 488 3 | shel (il (ol Jny e 4 s
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This translates as follows:

‘Alt and ‘Umar (may God be pleased with them) would say
that if someone apostates a fourth time, his repentance would
never be accepted after that. Rather, he would be put to death in
any case. This is because he is teasing and making fun [of the
religion] and not repenting. And they backed their views with the
statement of the Mightiest and the most Majestic [where He
says,] “Those who believe, then disbelieve, then believe (again)
and (again) disbelieve, and go on increasing in unbelief, - Allah
will not forgive them nor guide them nor guide them on the way.”
(Quran, 4:137).

Al-Sarakhsi then goes on to mention the view of the Hanafis on this, where
he makes the following remarks (al-Sarakhst, n.d., v. 10, 100):

Ll sehls el e G (B Y 1S D)) (e B (B AN st LIt
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This translates as follows:

However, we [Hanafis] say that the verse is about one who
went on increasing in unbelief and not about one who believed
and showed repentance and sincerity. Thus, his case in the fourth
time is just like his case before that. As a result, if he repents, it
is necessary to accept it from him. This is due to what God says
on this, “And do not say to those who offer you a salutation, “You
are no believer!” (Quran, 4:94).

The excerpts which have so far been provided from al-SarakhsT do seem to
support Griffel and al-Tikriti’s position (al-Sarakhsi, n.d., v. 10, 99) and (al-
Sarakhsi, n.d., v. 10, 100). Nevertheless, in these, there is an emphasis on the
sincerity of the apostate in his repentance, (al-SarakhsT notes n.d., v. 10, 100):

ailial Is yae U jn oy 4ie clly ) S5 130 4l ol i) 8 S5 asf yin
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This translates as follows:

However, it is mentioned in al-Nawadir that if he repeats that
[i.e. apostasy], he needs to be beaten well for his crime and then
put into prison until his repentance and sincerity become
apparent. And it is narrated from Abu Yusuf, may God have
mercy on him, if he does this several times, he needs to be killed
by assassination, which is done by putting him under probation
and if he reveals a word of disbelief, he needs to be killed without
granting him the right to repent. Thus, the excerpt rebuts Griffel’s
argument that istitaba was universally applied in cases of
apostasy within the Hanafi school of law.

Furthermore, even a much earlier Hanafi source, which Griffel himself
quotes (Griffel, 2001, p. 343), namely Abt Yasuf’s Kitab al-Kharaj, mentions that
there is disagreement among Hanafi scholars on the necessity of istitaba (Abu
Yisuf, n.d., p. 180):

1) (0 agiad 4 ) galia) a8 Kl ) DY) e X5 pall Lal 5 gy ) JU"

This translates into English as follows:

Abu Yiisuf said: As to the one who apostates from Islam to
unbelief, the scholars certainly differed on this, so among them
are those who regard his istitaba [a necessity] and those who do
not regard [it] as such.

Thus unlike what Griffel proposes, earlier Hanafi sources like Kitab al-
Kharaj and others (al-Saybani, 2012, v.7, p. 492) do not have unanimity on the
necessity of granting istitaba to a murtadd and on the contrary, it is said to be only
mustaizabb (recommended) (al-Sarakhsi, n.d., v. 10, 100).

Yet, Griffel achieves a false narrative among Hanafi jurists of a general
acceptance of istitaba from a frequent apostate simply by circumscribing the data
available on this.

Other discrepancies such as these are to be found in his work as well, such
as his distinction between a kafir (unbeliever) and a murtadd (apostate) (Griffel,
2001, p. 349). However, as Griffel himself notes, “al-Shafi T does not distinguish
between a kafir and a murtadd.” (Griftel, 2001, p. 348).

There is one thing common among these discrepancies, that is, that they
seem to attempt to justify the contemporary narrative about Islamic law as it was
laid down by classical jurists such as al-Ghazali that it is allegedly the source of
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intolerance and backwardness, which constitutes a false narrative that was
scrutinized elsewhere (Topal, 2022).

That seems to be the reason why he discusses Salman Rushdie and argue
that unlike what Goldziher suggests, who claimed that apostasy was barely
punished with the capital punishment (Griffel, 2001, p. 340), intolerance towards
cases of apostasy among scholars is not a contemporary phenomenon (compare this
with Hassner, (2011)), but rather goes back to much earlier, even to the time of al-
Baghdadi, who Griffel claims diverged from his predecessors, a claim which will
be analysed now.

1. Alleged Divergence between al-Baghdadi and al-A§‘ari

The apparent divergence is on the description of the umma in ‘Abd al-Qahir
al-Baghdadi’s (d. 1037) al-Farqg bayn al-Firaq (Tritton, 2012), where he deviated
in his description of 19 extreme sects of Si‘ites from the way they were described
in the previous works on this matter written before him such as Magalat al-
Islamiyyin by al-As‘ari. Here are the remarks by Griffel on this:

“‘Abd al-Qahir al-Baghdadr’s distinction between the ahl al-
ahwa’ (the erring groups) and those “who claim to belong to
Islam, yet do not” introduced a new way of thinking about the
Muslim community that paved the way first to al-Ghazali’s (d.
505/1111) and Ibn Taymiyya’s (d. 728/1328) infamous
condemnations of their doctrinal opponents and, later, to the
often deadly practice of political takfrr in the 20" and 21
centuries.” (Griffel, 2013, 143).

In al-Farq, al-Baghdadi classifies the Muslim community into 73 sects, all
of whom will go to hell except for one, which is the saved party (firga najiya).
Among many other points, he follows the example of his predecessors in taking the
70-odd firaq tradition as a model for the structure of his work. Yet he does
something unique lacking in the previous works on the subject written before him.
These works include books such as al-Malati’s (d. 377/987) Kitab al-Tanbih (al-
Malati, 2007), Abt al-Qasim al-Kirmani’s (d. c. 410/1025) short commentary on
the firaq tradition (Dedering, 1931), or al-As‘ari’s (d. 324/936) Magalat al-
Islamiyyin (al-As‘ari, 1980). In fact, the distinctiveness of al-Farq is that it has a
section on the groups that claim to be part of the Muslim community although,
according to al-Baghdadi, they are not.

These groups are, as he identifies, 19 in number, and their names are as the
following: Sabaiyya, Bayaniyya, Mughiriyya, Harbiyya, Manstiriyya, Janahiyya,
Ghurabiyya, Mufawwada, Dhimmiyya, gaﬁ‘iyya, Numa'iriyya, Huliliyya, Ashab
al-Ibaha, Ashab Tanasukh, Hayitiyya, Himariyya, Yazidiyya, Maymiiniyya, and
Batiniyya (al-Baghdadi, 1920, p. 17). Their beliefs in both al-Farq and Magalat
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will be analysed comparatively below with an eye to finding al-Baghdadi’s
motivation in deviating from the way they were classified previously.

I. Mansiriyya

Al-Baghdadi notes that they held such views as that the paradise and hell do
not exist, which clearly goes against the Sunni creed which states that paradise and
hell have already been created and will not perish (al-Maturidi, n.d., p. 81). The
practices of disbelief of Manstriyya seems to have come in the open later and their
leader, Aba Mansiir al- ‘Ijli, was executed by the governor of ‘Iraq, Yasufb. ‘Umar
al-Thaqafi as a result (al-Baghdadi, 1910, pp. 234-235). The description of
Manstriyya by al-A$‘arT is almost identical to this, with same extreme views as
denying the existence of hell and paradise (al-As‘ari, 1950, v. 1, p. 74).

ii. Janahiyya
Al-Baghdadi mentions that they followed ‘Abd Allah b. Mu‘awiya b. ‘Abd
Allah b. Ja'far, who, they considered, was God, which clearly goes against the
Sunni creed by any standard (al-Baghdadi, 1910, pp. 235-237). Al-As‘arT makes
similar remarks in his Magalat, noting, for instance, that the soul of God was in

‘Abd Allah b. Mu‘awiya and that it is said that they considered him even as God
(al-As‘ari, 1950, v. 1, p. 67).

iii. Bayaniyya
This is another group with an anthropomorphist understanding of God. al-
Baghdadi notes that they held that God is a man made of light and that all of His
parts will perish except for His face (al-Baghdadi, 1910, p. 228). This goes against
the Sunni belief that nothing is like onto God (al-Maturidi, n.d., p. 107). Similar

remarks are to be found in al-As§‘ari’s description of this group (al-As§‘ari, 1950, v.
1, p. 66).

Iv. Saba’iyya

Another group which they both seem to treat is Saba’iyya, whose members
believed that “Ali is God (al-A§‘arT, 1950, v. 1, p. 82, al-AS§"ar1, 1950, v. 1, p. 85,
and Ibn Hajar, 1379, v. 7, p. 270).

I cannot analyse all sects here out of economy. Nor is it necessary to do so.
But, both al-Baghdadi and al-As‘arT describe similarly the groups which they both
treat (al-Baghdadi, 1910, pp. 222-299 and al-As‘ari, 1950, v. 1, pp. 66-86), which
proves that the divergence Griffel claims exists between the two is only apparent.

Moreover, the term ghall (pl. ghulat) (Lane, 1968, p. 2288), where al-As ar1
classified these sects under, was a term used to refer to groups which exceeded the
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limits about imams, taking them from the realm of humanity and considering them
as God, or to those who held other forms of extreme views which put them outside
of the pale of Islam (Ibn Hazm, 1964, v. 1, p. 173 and al-As‘ar, 1950, v. 1, p. 66),
very much similar to the way the term is used regarding Ahl al-Kitab in the Qur’an
(4:171).

As a result, what initially appears to be a potential explanation for the
divergence between al-As‘arT and al-Baghdadi turns out to be a rather flimsy
argument that relies on the assumption that the term ghular referred to, though
heretical, Muslim groups that held radical views from the viewpoint of Sunni
orthodoxy.

Why did al-Baghdadi make this divergence, though? It could be that some
people among the audience of al-Baghdadi might not have enough knowledge on
whether or not people from among these extreme groups were under the pale of
Islam. Or the term ghulat may have gone through semantic change over time. As a
result, al-Baghdadi might have wanted to clarify their status to the public.

Whatever the case may be, the fact remains that the divergences between
the writings of al-Baghdadi and al-A§‘ar as well as al-Ghazali and al-Safi T are only
apparent. This demonstrates that the tendency which is seen among some Western
scholars to associate any divergence across classical sources, legal or otherwise,
does not rely on sound evidence.

1. Conclusion

This paper deals with what seems to be a common practice among some
western scholars with regard to their approach to classical sources of Islamic studies
in any field, including but not limited to Islamic law and Islamic Theology. They
seem to incline towards attaching any divergence seen across classical texts to
politics. In an effort to demonstrate the unacademic nature of this tendency, this
paper analysed two such divergences and showed that the authors who wrote on
this matter, namely Griffel and al-Tikriti, seem to have manipulated or complicit in
the manipulation of, the apparent divergences across classical sources by al-
Ghazali, al-Safi ‘T as well as al-Baghdadi and al-A§‘ari.

First, the present work has analysed the alleged divergence between al-
Ghazali al-Safi‘T on istitaba. Contrary to Griffel’s argument, who seems to go as
far as to misquote al-Ghazali in its support, as well as to that of al-Tikriti, who
repeated the same accusations directed towards al-Ghazali by Griffel, this paper
argued that the difference between the two classical authors’ views in respect of the
scope and the number of istitaba in case of apostasy is not real.

To support this argument, this paper has pointed out that during the time of
al-Ghazali, there was a strong da 7 movement, as also indicated by Griffel, which
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apparently did not exist during the time of al-Safi‘T. Hence, this work argued that
both scholars’ remarks on the issue of istitaba should be interpreted in consideration
of the context in which they penned their works. Not having any da 7s around him,
the present work further argued, al-Safi ‘T could not naturally be expected to specify
that istitaba does not apply to da 7s.

If al-Ghazali was politically motivated, this work further argued, to keep the
Sunnt identity of his state to the degree that he might even change what constitutes
a Muslim and what constitutes a kafir, as argued by Griffel, al-Ghazali would have
also made common people’s apostasy a reason for capital punishment, too, which
he did not, as admitted by Griffel.

Second, on the basis of an analysis of the relevant primary sources, this
paper then examined another divergence, which Griffel claims exists between al-
Baghdadi and al-As‘ari. Contrary to his view, this work argued that ghulat
(extremes) then referred to those ST sects which exceeded the boundaries of Islam
and were already regarded by the predecessors of al-Baghdadi, such as al-A§‘arf,
al-Malati, and al-Kirmani, to be outside of the pale of Islam. This work thus
concluded that this deviation which Griffel attempts to associate with the previous
divergence to accuse classical jurists of being state apparatus is not real either.

In conclusion, by analysing the apparent divergences between the writings
of al-Safi‘T and al-Ghazali on the issue of istitaba as well as the one between al-
AS‘arT and al-Baghdadi, this paper illustrated what seems to be a common tendency
among some Western scholars to associate any divergence across writings of
classical scholars within various subfields of Islamic Studies to political interests,
a tendency which has recently reached its climax in the writings of scholars of
Islamic Political Thought who regarded the whole Islamic legal literature as
manifestations of political interests of ruling powers.

In this regard, this paper has also discussed in the introduction the origins
of this tendency. Although this tendency is rooted in the writings of early
orientalists such as Schacht whose approach to classical sources has received strong
criticism, still finds its way into contemporary scholars’ writings on the history of
Muslim civilizations from various aspects including Islamic law, Islamic
heresiography, Islamic theology, and Islamic historiography, as illustrated above,
in the writings of such scholars as Griffel, al-Tikriti, Yilmaz, and Safi.

Revealing the flimsy and unacademic nature of this approach on the basis
of an analysis of the previous literature on one hand and demonstrating this using
the two apparent divergences between al-Safi‘T and al-Ghazali as well as al-A§‘arT
and al-Baghdadi on the basis of an analysis of primary sources on the other, the
present work contributes to the field of Islamic studies in general and its various
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subfields in particular, including, but not limited to, Islamic law, Islamic
heresiography, and Islamic historiography.

Finally, this paper demonstrates how far some scholars could go to exploit
these apparent divergences across classical sources at the expense of misquoting or
misrepresenting them, presumably with the purpose of forming a myth about
Islamic law and Sunnism, which constitute a strength of unity of practice and belief
of Turkish states, in past, present, and, hopefully, future.
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