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DO ALTERNATIVE DISPUTE RESOLUTION METHODS AND
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ALTERNATIVE DISPUTE RESOLUTION IN INDIVIDUAL
EMPLOYMENT DISPUTES

Ogr. Gor. Mustafa NALBANT”

Abstract

There is a growing focus on resolving disputes through Alternative Dispute
Resolution (ADR) methods in the world. This article explores ADR’s role in
settling employment-related disputes. It highlights the distinctive characteristics
(sui generis) of employment disputes with particular focus on the power
imbalance between parties and examine how ADR aligns with the that of
employment disputes. It considers advantages and disadvantages of employing
ADR within the realm of employment law by looking from the perspectives of
both employers and employees.

Article reveals that the advantages and disadvantages of ADR are
interconnected. Furthermore, a single advantage might also come with a
disadvantage. These drawbacks mainly rely on the potential power imbalance.
However, most disputes inherently involve some degree of power imbalance,
and because mere power imbalance, completely disregarding ADR methods
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would not be reasonable unless parties are unable to seek their rights in courts or
tribunals after attempting ADR.
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ALTERNATIF UYUSMAZLIK COZUM YOLLARI VE iS
UYUSMAZLIKLARI UYGUN BIR TERCiH MiDiR? BIREYSEL i$
ANLASMAZLIKLARINDA AUCY

Oz

Alternatif Uyusmazlik Coziimii Yontemleri (AUCY) araciligiyla uyusmazliklan
¢ozme hususunda tiim diinyada artan bir egilim vardir. Bu makale ise AUCY 'nin
is uyusmazliklarin1 ¢d6zmedeki roliinii arastirmaktadadir. Bu amagla, is
uyusmazliklarinin kendine 6zgii yapisiniinceler, 6zellikle taraflar arasindaki gii¢
dengesizligine odaklanir. AUCY'nin is uyusmazliklarinin ¢6ziimii i¢in uygun
olup olmadigini inceler. Bu baglamda, bu uyusmazliklarin ¢oziimiinde
AUCY'nin kullanilmasiin avantajlarin1 ve dezavantajlarini isverenlerin ve
calisanlarin bakis agilarindan degerlendirerek ele alir.

Bu AUCY'nin avantajlarinin ve dezavantajlarinin birbiriyle baglantili oldugunu
ortaya koymaktadir. Diger bir deyisle, bir avantajin ayn1 zamanda bir dezavantaj
olarak tezahiir edebilecegini belirtir. Bu dezavantajlar genellikle potansiyel gii¢
dengesine dayanmaktadir. Ancak, ¢cogu anlasmazligin dogasi geregi bir dereceye
kadar gii¢ dengesizligi icermektedir ve sadece gii¢ dengesizligi nedeniyle, AUCY
yontemlerini tamamen goz ardi etmek, taraflarin sonrasinda mahkemelere
erisim hakkina sahip oldugu miiddetce, mantikli olmayacaktir.

Anahtar Kelimeler
e AUCY e Arabuluculuke Tahkim e Is Uyusmazliklar1 e Gii¢ Dengesizligi

INTRODUCTION

Like taxes and death, disputes are an inevitable destiny of human
beings.! This is a valid argument for any area of law. The central role of
the law is to fairly resolve disputes to achievejust outcomes. However,
where disputes involve people who are angry and aggrieved, the resolu-
tion of disputes is more difficult and displeasing. This situation is more
prevalent in individual employment disputes where emotions run high,
and the reputation and career of parties are at risk since personal matters

1 BITTEL, Patrici: “Arbitration: Is This Where We Were Headed” Alternative Dispute
Resolution Employment Relations, 3, 2001, pg.49.
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are generally at the heart of these disputes.? Thus, the resolution of em-
ployment disputes via ADR (Alternative Dispute Resolution) mecha-
nisms in areas such as unjust dismissal, discrimination and harassment
cases requires further examination to understand to what extent ADR
methods fit the resolution of employment disputes.?

There is an increasing emphasis on settlement through ADR meth-
ods and disputants are facing ADR methods sometimes as a part of em-
ployment litigation and sometimes as an independent and private pro-
ceeding before litigation. In this context, this article will examine the role
of ADR in resolving employment disputes. Firstly, it will express reasons
for an increase in the number of employment disputes and a need for
ADR. Secondly, it will investigate the relationship between ADR and the
distinct features of employment disputes. Thirdly, it will analyse the ad-
vantages and disadvantages of ADR in the context of employment law.
Finally, it will look at the relationship between ADR and employment dis-
putes from employers’” and employees’ perspectives, respectively.

I. THE REASONS FOR THE INCREASE IN INDIVIDUAL
EMPLOYMENT DISPUTES AND ADR

According to ILO sources, there has been a widespread rise in the
number of employment disputes across the world and this trend brings
about some concerns such as excessive caseloads leading to delays, and
limited accesstoresolution mechanisms.> ADRmightbea faithful servant
to eliminate the shortcomings of employment litigation. On this basis, this
section will investigate the reasons for the increase in employment

2 KALLIPETIS, Michel: “Mediationin Employment Disputes” in NEWMARK, Chris-
topher/MONAGHAN Anthony (editor): Butterworths Mediators on Mediation
Leading Mediator Perspectives on the Practice of Commercial Mediation, Tottel Pub-
lishing, 2005, pg.183.

3 EVANS Frank, SLOAN Shadow: “Resolving Employment Disputes through ADR
Processes”, South Texas Law Review, 37, 1996, pg.745. KALLIPETIS, p.185.

4 EBISUI, Minawa/COONEY, Sean/FENWIiCK Colin: “Resolving Individual Labour
Disputes: A General Introduction” EBISUI, Minawa/COONEY, Sean/FENWICK
Colin (editor): Resolving Individual Labour Disputes: A Comparative Overview,
ILO, 2016, pg. 24-25.

5 INTERNATIONAL LABOUR OFFICE, Social Dialogue: Recurrent Discussion Under
the ILO Declaration on Social Justice for a Fair Globalization, Report VI, International
Labour Conference, 102nd Session Geneva, 2013, pg.34-35.
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disputes at a global level. Indeed, these reasons indirectly constitute ele-
ments leading to ADR developments in the context of employment law.

The first reason is an ‘ongoing revolution” in employment law. That
is, the increasing diversity of the workforce, employment legislation pro-
ducing new workplace rights, the strengthening of anti-discrimination
laws, and the willingness of employees to bring a claim against employ-
ers.® These factors might cause an increase in the number of employment
disputes. For instance, in Turkey, whereas in 2004, the number of cases
brought to the employment court was almost 190,000, the number was
about 425,000 in 2014, and around 540,000 in 2018.7

Secondly, the components of employment disputes are getting in-
creasingly complex. Massive changes in employment relationships reflect
fundamental changes in our daily and work life. For instance, increased
mobility and diversity have led to more conflicts in expectations and val-
ues among employees.® Laura Gilbert, in this regard, claims that basic
questions such as ‘what can I expect from my employer?” and ‘is there
anything I can do to ensure my position and the progress of my career in
this company? If so, what?’ no longer have simple answers.® Given that
misperceptions in a workplace, such as what constitutes sexual harass-
ment or when age constitutes a factor in discrimination cases, might fuel
this fire.10

The third reason is economic crises and technological developments
such as automation and on-demand working platforms. Throughout his-
tory, employers have struggled with economic crises having negative im-
pacts on the production and growth rate of businesses. For instance, in
the great recession of 2008 in Europe, many employees faced

6 MCDERMOTT, Patrick/ BERKELEY, Eliot: Alternative Dispute Resolution in the
Workplace, Greenwood Publishing Group, 1996, xv.

7 OZDEMIR, Eda: “Is Mahkemelerinin Isleyisi ve Bireysel is Uyusmazliklarinin Alter-
natif Cozum Yontemleri” Calisma ve Toplum, 2015, pg.187. Ministry of Justice, Judi-
cial Statistics (2018) pg.193. https://adlisicil.adalet.gov.tr/Resimler/SayfaDoku-
man/2182019155518istatistik2018.pdf (accessed 21.07.2023)

8 EWING, David: Justice on the Job, Harvard Business School Press, 1989, pg.19.

°  GILBERT, Laura: “Reducing the Litigious Climate in Organizations” Alternative
Dispute Resolution in Employment Relations, 1, 1999, pg.63.

1o GILBERT, pg.63.
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unemployment since their contracts were ended or they were laid off.!!
Besides toeconomic crises, employers need to meet the necessities of tech-
nological development in the workplace so that they can compete with
other companies.'?> On this basis, while automation refers to ‘a replace-
ment of human labour by digitally enabled machines for many tasks
within the production and distribution process’, an ‘on-demand working
platform’ is digital working based on the use of algorithms incorporating
encoded rules and automated monitoring.!* These developments might
naturally affect the number of disputes because many employers might
seek to either amend their workplace policies and employees’” contracts
such as changing working hours or dismiss a large number of employees,
causing an increase in the number of employment disputes.

The fourth element is that employment disputes are sometimes
funded on a ‘no win no fee’ basis. No win no fee is known as a ‘contin-
gency fee’ in the US. It means that a law firm will receive payment only if
a client is awarded compensation; otherwise, if the case is not successful,
the law firm would not be entitled to receive any fee.! In this regard, it
should be highlighted that the relationship between lawyer and individ-
ual is a contract of mandate, regulated by contract law principals, other
than employment contract, regulated by employment law principals. In
some circumstances, in the Turkish system, a lawyer bears even the court
fee and other expenses if they believe that complainants are highly likely
to win the case. This is whyno winnofee, if it is available, may encourage
employees to bring a claim against employers sometimes even over trivial
matters.

In this regard, parties and governments ordinarily tend to seek to
resolve employment disputes without getting involved in litigation. Even
if a claim has been made, governments and courts encourage parties to

11 JUNANKAR, Raja, “The Global Economic Crisis: Long-Term Unemploymentin the
OECD”, 1ZA Discussion Paper, No. 6057, pg.4.

12 SUZEK, Sarper, Is Hukuku, 9% edn, Beta 2013, p.19.

13 FERNANDEZ-MACIAS, Enrique: Automation, Digitalisation and Platforms: Impli-
cations for Work and Employment, Publications Office of the European Union, Lux-
embourg, 2018, p.15.

14 WALKER, Bernard/Hamilton: “Representatives and Employment Rights Disputes:
What Works and What Doesn’t?” Journal of Industrial Relations 54(5) (2012) pg.598.
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resolve the dispute out-of-court.!> For instance, in Thompson v. Reading
Borough Council, the parties were encouraged by the Employment Appeal
Tribunal to use ADR mechanisms by suggesting that ACAS (Advisory
Conciliation and Arbitration Services) conciliation is the best way to re-
solve disputes if parties are unable to agree on the matter in direct nego-
tiation. If parties are already able to negotiate without the involvement of
ACAS, this is better since using ACAS would incur extra expenditures.

II. THE DISTINCT CHARACTERISTICS OF INDIVIDUAL
EMPLOYMENT DISPUTES AND ADR

Identifying the distinguishing features (sui generis) of employment
law helps to better understand the relationship between employment dis-
putes and ADRmethods. The first differenceis that the physicaland men-
tal efforts of employees are dedicated to the needs of the employer in ex-
change for a wage or payment in employment relationships.'® Mark
Freedland and Simon Deakin identify this difference as a central feature
of employment contracts and they call this relationship the ‘wage-work
bargain’.’” Therefore, the employment contract needs to be protected by
law and it differs from other areas of law such as contract law in terms of
freedom of contract. It entails several principles in favour of employees,
for example, maximum working hoursand national minimum wage. That
is, employers cannot pay remuneration lower than the national minimum
wage and they cannot force employees to work longer than a statutory
maximum of working hours. These principles restrict the freedom of con-
tract in employment relations.

By contrast, the law also tends to protect the employer’s managerial
prerogatives or freedoms. In other words, employment law takes account
of the economic, technical, and financial choices of employers.!® For ex-

ample, employmentlaw regulates some circumstancessuch as continuing
and unauthorised absence from work or committing a crime in a

15 GIBBONS, Michael: Better Dispute Resolution: A Review of Employment Dispute
Resolution in Great Britain, Department of Trade and Industry, 2007, pg.31.

16 SISLI, Zeynep: “Bireysel Is Uyusmazliklari ve Yargisal Cozum” The Journal of An-
kara Bar Association, 2, 2012, pg.48-49.

17 FREEDLAND, Mark/DEAKIN, Simon: “The Exchange Principle and the Wage-
Work Bargain” in FREEDLAND/Mark (Editor), The Contract of Employment, Ox-
ford University Press, 2016, pg.53.

15 SUZEK, pg.18.
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workplace in which the employer can terminate the employment contract
without notification.

Because a central matter of employment contracts is the fundamen-
tal rights of employees, arguments against ADR in the context of employ-
ment law are based on these rights. In this regard, it is asserted that the
State, whose duty is to control and protect employees’ rights, is the third
party of employment contracts.?’ That is, States protect employment
rights by creating employment laws and establishing institutions such as
employment courts/tribunals so that any party of the relationship can ef-
fectively seek to assert their rights.

Itis argued that an employee who prefers ADR might be seen to be
voluntarily making their fundamental rightsnegotiable and relinquishing
their legal rights when an alleged claim relies on the violation of a clear
principle of employment law.2! However, ADR should not be construed
as a process that undermines statutory provisions; rather, it should be
viewed as an effort to resolve disputes outside of the courtroom unless
there exists an obstacle to pursuing a claim in a court/tribunal.

Secondly, there is typically a power disparity in employment dis-
putes and employers are regarded as the more powerful side of an em-
ployment relationship.?? The “power’ can shortly be described as “the ca-
pacity to influence the behaviour of others, emotions and the course of
events” and the power imbalance can be defined as a circumstance where
one party is more powerful than another party.?> However, power is not
necessarily static. It means that if the circumstances change, the notion of
power might change.?* To exemplify, an employee might be a more pow-
erful party in the relationship and the imbalance might be in an

19 Employment Act No 4857 (2003), Article 25.

20 SISLI, pg.48-49.

21 DOLDER, Cheryl: “The Contribution of Mediation to Workplace Justice” Industrial
Law Journal (2004) pg. 323. YAGCIOGLU, Kaan: “Yeni Is Mahkemeleri Kanunu
Uyarinca Arabuluculuk ve Arabuluculugun Is Yargilamalamasma Etkileri” Dokuz
Eylul University Law Faculty Journal, 20(2), 2018, pg. 477.

22 KALLIPETIS, pg.195.

23 SPENCER, David/ BROGAN, Michael: Mediation Law and Practice, Cambridge
University Press, 2007, pg.224. BROWN, Henry/ MARRIOTT, Arthur; ADR: Princi-
ples and Practice, 3+ edn, Sweet & Maxwell, 2011, pg.576-577.

24 BROWN/MARRIOTT, pg. 577.
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employee’s favour as in a top-level football player’s contract. In this case,
there would be a need to discuss again the notion of power.?

As for the types of power, there can be various types of power in a
relationship and thus, the power should be understood in a broader term.
According to David Spencer and Michael Brogan, while economic (re-
source) power refers to financial power and skill, information (negotia-
tion) power alludes to education, position, and familiarity with the pro-
cess.?¢ Strategic power emerges when the weaker party has strong public
support.?” Having said that the disparity may alwaysnot have an impact
on the resolution process since a party may have power but may choose
not to use it or may be unable to use it.?8 In the realm of employment law,
it seems that whereas economic (resources) power and information (ne-
gotiation) power, are generally in favour of employers, strategic power
might be in employees’ favour.

Employers generally possess economic power, which refers not
only to their ability to engage with top lawyers and access more substan-
tial resources than employees but also to their employees' immediate
need for money, making the latter vulnerable to pressure to settle.??> Em-
ployers typically also have information power as repeat players of em-
ployment relations, and thus, may be more likely to win compared to em-
ployees. According toempirical data, when an employerisa repeat player
in employment disputes, employees have considerably less successful
outcomes.’® However, it should be highlighted that power disparity is not
something specific to employment disputes and most cases include some
degree of power imbalance. For instance, there might be a power imbal-
ance between individuals in divorce cases, especially involving economic
dependency, family disputes, or commercial disputes between franchi-
sors and franchisees.

25 DOLDER, pg.336.

26 SPENCER/BROGAN, p.223-224.

27 SPENCER/BROGAN, p. 224.

28 SPENCER/BROGAN, p. 225.

2 FISS, Owen:, “Against Settlement” Yale Law Journal, 93(6), 1984, pg.1076.

30 BINGHAM, Lisa “On Repeat Players, Adhesive Contracts, and the Use of Statistics

in Judicial Review of Employment Arbitration Awards” 29 McGeorge Law Review,
1998, pg.234.
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In ADR proceedings where there is a great power disparity, the em-
ployer might dominate the process, the outcomes may largely reflect the
employer’s needs and interests.>' Against this, trade unions, representing
a large number of employees in a workplace or an industry, might have
the power to redress this power disparity because one of the functions of
trade unionsis to represent their members.3? This function involves giving
legal advice and providing legal representation in courts.® In doing so,
they can restore the imbalance in information power.

Besides the trade unions, in ADR mechanisms, neutral third-parties
(i.e., mediators or arbitrators) can redress the power disparity but in this
circumstance, there would be a dilemma. When neutrals endeavour to re-
dress the imbalance, for instance, in evaluative mediation, a mediator
might refer to case law or precedent, which is in favour of a weaker party,
to redress information power imbalance, which might lead to an accusa-
tion of bias against them. In contrast, when neutrals remain passive in the
ADR process, this might magnify the disparity.3* Therefore, it would be
more accurate to say that the responsibility of the mediator is not to
change the powerbalancebetween parties, butinstead, to ensure thatany
power imbalance does not have an impact on making the process unfair
or unworkable.3>

Thirdly, employment disputes are associated with not only employ-
ees themselves but also the employees” families since an employee needs
to afford the fundamental needs of their family. For example, in dismissal
cases, it is normal that a dismissed employee is likely to experience de-
pression, panic and a fear of the future for their family. A loss of a jobis
traumatic, and it is not easy to quantify and understand the trauma that
the employee has suffered.?® In a case of race discrimination or other form
of discrimination, the alleged discriminatory practice of employers is

31 SPENCER/BROGAN, pg.225.

32 JLO, Labour Disputes Systems: Guidelines for Improved Performance, International
Training Centre of the International Labour Organization, 2013, pg.8.

33 EWING, K. “The Functions of Trade Unions” Industrial Law Journal, 34, 1, 2005,

pg-3.
3 DOLDER, p.336.

35 BROWN/MARRIOTT, pg.579.

3 MILLER, K: “How to Prepare for and Participate in an Employment Mediation” Al-
ternative Dispute Resolution in Employment Relations, 1999, pg.51.
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likely to injure the whole family of an employee. Thus, emotions such as
anger and resentful expression might run high in employment disputes.
Therefore, they might be more suited to be resolved by ADR methods be-
cause they enable parties to understand how the other side views the is-
sue.

Fourthly, workplace interactions, personal values and behaviour,
which are not present in many other civil disputes, are intangible issues
in workplace disputes. Toillustrate, while discrimination is insidious, dis-
criminatory behaviour is typically subtle and such behaviours need to be
proven by statistical or circumstantial evidence.?” The damage may not
always be visible in employment disputes. For example, the damage in a
harassment case may be psychological and injurious to mental health
which is not as obvious as physical injuries. Therefore, without support-
ing testimony, claimants would struggle to provide powerful evidence to
prove their claims.3® It must be warned that partieshave to be cognisant
of these pitfalls in proof before deciding to use ADR methods because
there will be a more limited discovery procedure before the ET/court case
and this limitation makes gathering information difficult to support the
claim at the ADR stage.

III. ADR AND INDIVIDUAL EMPLOYMENT DISPUTES

ADR methods may arise from three sources; namely, an individual
employment contract, a collective bargaining agreement (CBA), or legis-
lation. Primarily, when pre-dispute ADR (arbitration) agreements
emerged in individualemployment contractsin the US, they werelikened
to ‘yellow-dog contracts’ by some critics because a powerless employee is
compelled to sell their inalienable industrial birth-right to fulfil the basic
requirements of life.> This is because these may include: waiving the stat-
utory rights of employees and the right to a hearing, limiting discovery
procedures, and reducing the right to appeal. Such agreements are now
illegal in many European countries because they violate Article 6 of the
ECHR (right to a fair trial).° For instance, in the UK, CEDR published a

7 MILLER, pg.51.

3% YUNGTUM, Jason, “Mediating Sexual Harassment Claims: If, When and How” Al-
ternative Dispute Resolution in Employment Relations, 1, 1999, pg.29.

3 ESTREICHER, Samuel: “Pre-dispute Agreementsto Arbitrate Statutory Employ-
ment Claims” New York University Law Review, 72, 1997, pg.1352.

40 European Convention on Human Rights, Article 6.
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sample model, which can be used to assist in drafting employment docu-
mentation. The model expresses that either party will not waive their re-
spective statutory or contractual employment rights because the Employ-
ment Rights Act (ERA) 1996 prohibits inserting a clause precluding a per-
son from bringing a claim to an Employment Tribunals and limiting stat-
utory rights.#!

Secondly, ADR proceedings may sometimes be based on CBAs.*
During the negotiation of the agreements, parties can determine how in-
dividual employment disputes can be resolved. An effective CBA can es-
tablish a framework protecting the rights and interests of employees and
employers. Parties can also benefit from mediation before signing a CBA
to set the ground for the agreement’s terms, clear up misunderstandingg,
frame discussion, manage an agenda, discover new perspectives for dis-
cussion and secure fairness.

Ultimately, ADR methods may rely on national employment stat-
utes and/or procedural laws and the approach of countries to ADR mech-
anisms may vary. Some countries might force the use of ADR methods by
creating a ‘pre-condition to action’, such as Article 3 of the Turkish Em-
ployment Court Law (ECL). Another example is to encourage the use of
ADR methods by providing monetary incentives for those using ADR
methods such as section 69b of the German Court Fee Code. In the UK a
sanction can be imposed under Civil Procedural Rules for those not using
ADR to resolve their disputes without any reason, despite a court’s rec-
ommendation.*3

4 EmploymentRights Act (1996) (ERA), section 203(1)(a)(b). Also, CEDR, "‘Model Me-
diation Clauses and Mediation in Employment Policies’, 2020, pg.9.
https://www.cedr.com/wp-content/uploads/2020/01/Model-Mediation-Clauses-and-
Mediation-in-Employment-Policies.pdf (accessed 1/11/2022)

42 This is a written, legally enforceable agreement for a certain period between em-
ployer(s) and a trade union representing employees. It includes the terms and condi-
tions of employment relations and procedures for dispute resolution.

4 Employment Court Law No.7016, Article 3; German Court Fee Code
(Gerichtskostengesetz (GKG) Verordnungsermachtigung) (2004), section 69(b); Civil
Procedure Rules (1998), Article 44.
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A. Advantages and Disadvantages of ADR in Employment
Disputes

The concernsand desires of parties might influence the outcomes of
ADR proceedings. To discover these factors, ‘empathy’, requiring looking
at matters from the perspective of another side, can be employed to com-
prehend the wants and needs of an opponent.** Hence, while analysing
the values and motivations of ADR in employment disputes, it is signifi-
cant to bear in mind the different perspectives being considered. On this
basis, this section will first analyse the advantages and disadvantages of
ADR in the context of employment disputes. Then, it will investigate them
by looking from employers” and employees’ perspectives.

The first advantage of ADR in the context of employment law is to
preserve employmentrelations thatareintensive and ongoing. According
to an empirical study, the preservation of the employment relationship is
one of the most outstanding reasons for choosing ADR techniques.*5
Bringing a claim to courts/tribunalsmaylead toirreparable damagein the
relationship because turning back to a normal relationship may be almost
impossible after hostile litigation.4® By contrast, ADR methods are de-
signed to restore and rebuild trust by keeping open the doors of commu-
nication between disputants, which tackles suspicion and hostility emerg-
ing in adversarial court systems.*” On this issue, ADR adoptsan approach
of ‘be hard on the problem and soft on the people’.*® Hence, it has a func-
tion to contribute to parties’ morale by developing mutual trust and re-
spect between employees and employers by allowing them to have an ac-
tive role in the process of dispute resolution. ADR methods except for ar-
bitration switch the purpose of dispute resolution from determining one
winner and oneloser to trying to discover theunderlying interests of both

4 NOCE, Dorothy, “Seeing Theory in Practice: An Analysis of Empathy in Mediation”
1999 Negotiation Journal 15, 3, 1999, pg283.

45 VARMA, Arup/STALLWORTH, Lamont, “The Use of Alternative Dispute Resolu-
tion Mechanisms in the Workplace: An Empirical Study” Alternative Dispute Reso-
lution in Employment Relations, 2, 2000, pg.73.

46 AYDIN, Bugra: “Bireysel Is Uyusmazliklari ve Tahkim” Law Research Journal of
Marmara University Law Faculty, 21, 2, 2015, pg.841.

47 LIEBERMANT, Jethro/ HENRY, James, “Lessons from the Alternative Dispute Res-
olution Movement” University of Chicago Law Review, 53, 1986, pg. 429.

4 BASTIDE, Ernest: “ADR in the Workplace - An Arduous Journey” LawNow 27,
2003, pg.20.
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parties. In doing so, ADR may develop cooperation rather than aggravat-
ing competition and thus, its concept may be regarded as a ‘win-win’ for
all parties.*

Among ADR methods, mediation can be the most effective way of
repairing relationships in workplaces because mediation is less daunting
and more inviting to participants.> By contrast, arbitration is more adver-
sarial and thus, the healing function of ADR may not work.5! This ad-
vantageisof particular significance for disputes where an employee seeks
reinstatement or re-engagement in their job since these remedies require
a continuing relationship in the workplace.>?

Having said that for the healing function of ADR to be fulfilled,
theremust be good communication including respectful listening, obtain-
ing and absorbing new information and advice, proposing a solution, rep-
resenting parties’ interests, and acting in good faith.> These may not be
easy where, for instance, an employee suffers from workplace abuse be-
cause it may reduce their self-confidence and bring about negative emo-
tional and behavioural effects leading to either remaining passive or reac-
tive defiancerather than producinga powerful argument for a settlement.
Therefore, such behaviour may undermine the ability of injured-parties
to advocate for themselves. Similarly, where there is great animosity
among disputants, a quasi-criminal allegation such asfraud or libel, wide-
spread and systematic unlawful treatment by co-workers or employers,
or no interest of disputants for settlement, effective communication
would be very unlikely.>*

The second advantage of ADR is that it can provide a cost-effective
and time-saving process to resolve employment disputes. When

4% VARMA/STALLWORTH, pg.71.

50 CANBOLAT, Talat: “Is Hukuku Bakimindan Arabuluculuk” Arabulucugun Ge-
listirilmesi Uluslarasi Sempozyumu, Yildirim Bayezid Universitesi, 6-7 December,
2018, pg.99.

51 BENNETT, Tony, “The Role of Workplace Mediation: A Critical Assessment” Per-
sonnel Review 43, 5, 2004, pg.769.

52 SISLI (n17) 50.

53 BALLARD, Allison/EASTEAL, Patricia: “(Alternative) Dispute Resolution and
Workplace Bullying Some Pros and Cons From The Coalface” Alternative Law Jour-
nal, 41, 2, 2016, pg.106.

5+ BLAKE, Susan/ BROWNE, Julie/ SIME, Stuart: A Practical Approach to Alternative
Dispute Resolution,5* edn, Oxford University Press, 2018, 45.
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disputants prefer to pursue their action in the courts/tribunals, the cost of
litigation, even if the party is a defendant, may spiral regardless of the
features and types of disputes because litigation may include, depending
on the legal system, a court fee, the cost of a lawyer, expert witnesses,
gathering documents, engaging in discovery and ultimately the award of
compensation. If the case is lost, the losing party may have to pay the
winning party’s legal fees.>> This calculation does not involve ‘oppor-
tunity costs’, which refers to the cost of the value that disputants place on
the time saved by resolving conflicts promptly.5¢ To illustrate, if a dispute
is resolved sooner, an employee could secure a new job and commence
work earlier, or an employer could hire a replacement. Based on this rea-
soning, reducing opportunity costs by resolving disputes in a short time
is considered the primary advantage of ADR methods.>”In addition to the
monetary costs of litigation, the parties may suffer from emotional costs
such as stress and anxiety and the litigation process might worsen the ex-
isting animosity between them.>8

One of the factorsmaking ADR cost-effectiveis that partiesmay not
hire a lawyer and they can deal with their cases without representatives
in ADR proceedings but some claim that mediation may not be an appro-
priate forum if disputants are not represented by lawyers.> Most applica-
tions made without a legal representative are likely to encounter consid-
erable difficulties. Accordingto research published in 1998, the success
rate of applications made by employees without representation against
represented employers was only 10%. When the position was reversed,
applicantsreached a 48 % successrate.® In this circumstance, when parties
are represented by lawyers, they normally have to bear the cost of hiring

55 MCDERMOTT/BERKELEY, pg.xvi.

56 LIPSKY, David/SEEBER, Ronald; “Resolving Workplace Disputes in the United
States: The Growth of Alternative Dispute Resolutionin Employment Relations” Al-
ternative Dispute Resolution in Employment Relations, 2, 2000, pg.38.

57 LIPSKY/SEEBER, pg.38.

53 MCDERMOTT/BERKELEY, xix.

5% YUNGTUM, pg.29. CICEK, Mustafa: Is Hukukunda Zorunlu Arabuluculuk, Seckin
Yayincilik, 2018, pg.65

6 GEORGE, Barbara: “Mandatory and Voluntary Arbitration of Workplace Disputes:
A Comparative Analysisof U.S. & U.K. Systems” Alternative Dispute Resolutionin
Employment Relations, 2, 2000, pg.58.
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a lawyer, which is one of the basic cost-saving elementsin ADR proceed-
ings.

Employment disputes need to be resolved as soon as possible. Ex-
cessive delay in the resolution of disputes maylead toirreparable damage
to the employment relationship since ‘the longer a labour relations dis-
pute is allowed to go on, the greater the risk of hostility, mistrust, and
disaffection.’®! Thus, ‘justice delayed is justice denied’ is of particular im-
portance for employment disputes.®? Therefore, for instance, in Turkish
employment courts, the principles of acceleration are applied to disputes.
It means that litigants do not give a second pleading letter, unlike in dis-
putes in other areas of law, to shorten the duration of the litigation.®3

In this regard, ADR may offer a time-saving alternative to dispu-
tants. In ADR meetings, the direct involvement of parties can obviate dif-
ficulties since they are more familiar with the nuances of their disputes
than their lawyers. Therefore, they can reply creatively and quickly to the
proposals raised by their counterpart.®* By doing so, ADR may resolve
disputes in a short time without excessive delays. The advocates of ADR
in the US argue that while arbitration is generally completed in months
and the majority of mediation cases are settled on the first day, litigation
may last for years.®> For example, in Turkey, whereas mediation proceed-
ings must be ended within a maximum of 4 weeks after application for
mediation, the average duration of employment litigation was 629 days
in 2018.%¢ Nonetheless, it is worth noting that ADR mechanisms can also
be used as a delaying tactic by parties. If parties cannot settle at the end
of the ADR proceedings, this might typically create an extra expenditure
and delay.
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icy”1994 73 Nebraska Law Review, 73, 1994, pg.830.
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Employment Court Law, Article 3(10).



664 | Ogr. Gor. Mustafa NALBANT

Thirdly, confidentiality is arguably another advantage of ADR. It
might be particularly significant for employees and employers where the
dispute is about vulnerable information since confidentiality provides a
secure forum for embarrassing, sensitive, factual issues such as sexual
harassment cases where the injured party may want to return to their job
without the stigma attached to their career.®” As for discrimination cases,
discrimination in the workplace is not just wrong, it is also ‘economic su-
icide’ in a global economy.® Discrimination might be painful and insidi-
ous and therefore, ‘it can permeate an organisation from the top down, or
bubble up from underneath the surface’.® If employees believe that they
are discriminated against based on disability, sex, age, race, religion or
belief, sexual orientation (protected characteristics in the UK law), or
other grounds, they intensely feel it but employers do not want to be la-
belled as bigoted, sexist or racist.”’ As a result, from a purely procedural
standpoint, confidentiality might be key factor in obtaining successful
outcomes in ADR proceedings in employment disputes.”!

In addition, confidentiality typically involves a “without prejudice’
ADR process. It means that whatever is said during ADR proceedings is
on a without prejudice basis which means that it must not be referred to
in correspondence or at subsequent hearings.”? It can be ensured in differ-
ent ways such as by prohibiting recording, destroying any notes taken
during the proceeding or signing a confidentiality agreement before the
beginning of the proceedings.”

On the other hand, the confidentiality of ADR methods might pose
an obstacle to evaluating whether the procedure is fairly managed,
whether a less powerful party (employee) has been under pressure, and
whether there is an irregularity in the process.” Moreover, it could lead

67 WILBURN, Kay: “Employment Disputes: Solving them Out of Court” Management
Review, 87, 3, 1998, pg.20.
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to a cover-up and thus, other colleague employees may face discrimina-
tion. For example, when the employer agrees in ADR meetings to pay
more compensation than the amount paid to other employees who are in
the same situation but want it not to be heard by other employees, confi-
dentiality may serve this purpose. Besides these, if an employee wants to
use the pressure of public opinion as a powerful weapon (strategic
power), confidentiality prevents them from benefiting from publicity. For
instance, an employee may want to use mass media for the public vindi-
cation of a reputation, which s frequently the primary objective of a libel
action, but confidentiality might be an obstacle to doing so.

Fourthly, another advantage of ADR is that it may enable parties to
choose expert neutral third-parties with expertise in employment law
whohavegained the trust of the disputants. Asexplained above, employ-
ment law is sui generis and all third-parties may not be suitable when they
are not adequately familiar with employment law.”® Even if they are suf-
ficiently familiar with employment law, they sometimes need to have ex-
pertise in a particular area of employment law such as discrimination law.
Otherwise, where the third-party does not have much experience in em-
ployment relations, disputants may be guided by ‘contractlaw principles’
instead of ‘employment law principles’.”®

The strength of the ADR processesalso relies on the ability of expert
third-parties to address “‘power imbalance’ between the employer and
employee.”” However, there might be a shortage of qualified third-parties
with expertise in employment disputes and that shortage is considered as
holding back the use of mediation.”® This shortage may constitute another
problem. To illustrate, even where the expertis found, they may, because
of having a heavy workload, put pressure on the parties to reach an
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agreement.” Nevertheless, even where it is not possible to have an em-
ployment law expert, neutral third-parties would, at least, may ensure
that disputants understand the ADR proceedings (negotiations, behav-
iours, discussions and outcomes) on the basis of being equals in that pro-
cess.80

Fifthly, ADR methods might give flexibility leading to innovative
solutions that parties can benefit from.! A possible disadvantage of the
courts/tribunals is that a judge only has the power to make such orders as
areavailable to them under therules of the court/tribunal. By contrast, the
outcomes in ADR are confined only by the creativity of disputants and
their representatives within the employment law. That is, the power of
decision-making in ADR has been removed from third-parties and trans-
ferred to the parties except when arbitration is used.

However, it does not mean there are no impacts of third-parties.
They can offer remedies tailored accordingto the needs of a case.®> To
illustrate, mediators, like the conductors of an orchestra, can influence the
emphasis, tempo and other facets of negotiation by creating the right en-
vironment, keeping parties focused on the key issues, and raising relevant
questions. In doing so, they can profoundly influence the outcome of ADR
proceedings.®® Ultimately, the outcomes of ADR may involve acknowl-
edgement, apology, explanation, and credit including trust or guaran-
tee.?* On this issue, Allison Ballard and Patricia Easteal enumerate poten-
tial outcomes of ADR in employment disputes as follows:

‘apologies; the right to resign (rather than be terminated); reinstate-
ment (rarely); a restorative letter to third parties if the target feels their
reputation has been damaged by the employer; the provision of a state-
ment of service or reference; transfer to another position; ‘agreed’

79 HERON, Robert/VANDENABEEL, Caroline: Labour Dispute Resolution, ILO, 1999,
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redundancy; an agreed departure announcement; and payment of career
coaching’.

For instance, in discrimination cases, findings on legal rights alone
might not be enough to resolve disputes since an employee, in addition
tomonetary awards, may put a value on a sincere, voluntary apology in-
cluding the acknowledgement of wrongdoing by an employer.8¢ This is
because an apology may include a message of caring and eliminate the
perception thatan injured partyis being ignored. Thus, it may havea cru-
cial role in healing an injured relationship by restoring trust or mitigating
harm.

Flexibility also means tailoring the process according to the needs
of the case. This involves determining not only the time, duration and
venue of ADR meetings but also who can attend. For instance, in a har-
assment case, whether the alleged harassersshould attend the ADR meet-
ings is a controversialissue becauseif they attend, their attendance would
be likely to impede the freedom of the injured party to tell their story. In
contrast, without their attendance, the neutral third-party only hears from
the victim’s perspective.?” If third-parties invite only the representative of
an alleged harasser, it will constitute an extra economic burden for the
alleged defendant. Consequently, the third-party may prefer ‘shuttle di-
plomacy’ meaning that the alleged harasser and victim are separated and
the third-party goes back and forth between disputants.®® In this context,
because of the lack of flexibility in arbitration, mediation might be a more
suitable resort for such complex cases.

The final advantage of ADR in employment disputes is to encour-
age disputants to think about their disputes at the earliest stage of the
proceedings. In Brookfield Construction (UK) Limited v Mott MacDonald Lim-
ited, the judge recommended the parties to endeavour to iron out minor
differences between them, leaving only significant disputes (if any) to be
dealt with by the court’ by using ADR methods. This is because third-
parties may help disputants to understand what the conflict is, in reality,
about, to clarify and narrow the issues by explaining the strengths and
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weaknesses of the cases, and potential outcomes in litigation. In doing so,
they may bring realism to the expectations of the parties, which is an im-
portant element for settling.

An approach that encourages the parties to have realistic expecta-
tions may have the effect of decreasing the caseload in employment liti-
gation by reducing the number of vexatious and meritless cases.® For in-
stance, in the UK, in 2016-2017, approximately 50% of claims where ACAS
conciliators were involved were withdrawn by claimants without reach-
ing any settlement because of a lack of merits.”® Even if parties bring their
claim to a court/tribunal after ADR proceedings, this advantage would
simplify and shorten the duration of the litigation. By contrast, this moti-
vation can easily transforminto a disadvantage since, where third -parties’
explanations give weight to the weaknesses of a caseand negative scenar-
ios regarding outcomes of a court such as excessive judicial cost, employ-
ees might feel pressured to settle even if their claims have legal strength.

In some circumstances, the use of ADR may not be appropriate to
resolve employment disputes. Initially, there might be jurisdictional is-
sues compelling employers and employees into litigation and precluding
them from ADR methods. To illustrate, there may be uncertainty as to the
legal status of the claimant. In the UK, the case will depend on their status
as an ‘employee’, ‘worker’, or being wholly “self-employed’. This is be-
cause there might be a disguised employment relationship where em-
ployers may engage in various practices to avoid establishing formal em-
ployment relations not paying national minimum wages, social security,
unemployment taxes etc. In this regard, one way of seeking to avoid for-
mal employment relations is to treat an individual as an ‘independent
contractor’ rather than a ‘business’s employee’.”? This means that such
disputes would not be eligible for ADR proceedings.

Moreover, if a claimant seeks to establish a legal precedent, ADR
might not provide a creative, flexible and beneficial solution because ADR

8  DICKENS, Linda: “Employment Tribunals and Alternative Dispute Resolution”
DICKENS, Linda (editor): Making Employment Rights Effective Issues of Enforce-
ment and Compliance, Hart Publishing, 2012, pg.30.
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ing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/6317
85/acas - annual-report-2016-2017-print.pdf (accessed 30.10.2023)
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cannot deliver a precedent decision. Similarly, if parties seek an interim
injunction or if either party believes they have a strong case, a court/tri-
bunal might be more appropriate in terms of an effective solution.®? Also,
ADR cannotdeliver a publichearing - a day in court - and hence, it cannot
provide ‘justice’ for a party seeking exoneration from a charge of discrim-
ination or public affirmation that they were unfairly treated.®® Further-
more, it cannot deliver a legal ruling, clarification or interpretation of em-
ployment terms.”*

1. ADR From Employers’ Perspectives

The approach of employers to ADR may vary. On the one hand,
employers might resist offering ADR techniques since they fear that any
willingness to pursue ADR or any demand to compromise with employ-
ees might be regarded as a weakness and an invitation to frivolous
claims.”> Additionally, employers might see themselves ashaving the eco-
nomic staying power to outlast a claimant employee in the legal battle in
litigation.’® In these circumstances, the probability of settlement might be
less.

On the other hand, resolving employment disputes in a short time
by using ADR methods might allow employers to make a more foreseea-
ble business plan because ADR enables participants to avoid the legal un-
certainty inherent in litigation.?” In this regard, arbitration especially pro-
vides a greater degree of finality when compared to litigation because lit-
igation frequently involves an appeal.®® It should, however, be said that
the greater finality might be a problem since the ability to overturn is lim-
ited in arbitration.” Mediation might be seen as disadvantageous for an
employer who wants to make a more foreseeable business plan because it
may add another layer before getting involved in litigation where a
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settlement cannotbereached. But, if parties settle, the employer would be
able to see the future more clearly.

ADR may also help to increase the productivity of an organisation.
Employment disputes may reduce the productivity of dissatisfied em-
ployees when the conflicts are ignored due to the fear of the cost of litiga-
tion. This is because employees, who are dissatisfied because of an unre-
solved conflict with either co-workers or executives, might tend to work
less effectively. Evenif this problem is notapparently expressed and even
if the employee seems calm on the surface, the cohesiveness of the group
might be lost due to the passive-aggressive behaviour of the employee.'
This may also poison the organisational climate since when an employee
believes that they have been treated unfairly, they may think that ‘the
company does not care about me, so why should I work for them.”1! This
is why, when the employee has not left the organisation, unresolved con-
flicts and unhealed relationships might undermine productivity. When
an employee has left the organisation, the employer may have to pay for
the hiring and even training costs of a new employee until the newly-
hired employee learns the job.

In the UK, they may have to pay the cost of so-called ‘gardening
leave’?? to keep the employee away from the workplace during the notice
period. All of these would undoubtedly impose an extra economic burden
on employers.' At the end of the litigation, even if an employer ulti-
mately wins, the profit of the organisation may be small and the harm
inflicted by an employee or previous employee may be considerable and
not repairable.!% In this situation, just because of their cost-effective and
less time-consuming features, ADR methods might be a fruitful alterna-
tive for employers.

100 CONBERE, John: “Designing Conflict Management Systems to Resolve Workplace
Conflicts” Alternative Dispute Resolution in Employment Relations, 2, 2000, pg.31.
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102 Jt is a period of time after an employee leaves a job. In this period, the employee
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employers sometimes put gardening leave into the contract so that the employee can-
not give private information from their previous employer to a new employer.
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2. ADR From Employees’ Perspectives

According to an empirical study in South Africa, a decrease in em-
ployment levels might be related to an increase in the number of employ-
ment disputes in litigation.'% This is because inefficient judicial employ-
ment resolution mechanisms may discourage investors from creating
more jobs.!% In this context, ADR systems would indirectly be beneficial
for employees since they might eliminate uncertainty, excessive delay and
cost in litigation and thus, might encourage employers to create more
jobs.

In contrast, employees may be highly sceptical as to the advantages
of ADR because those threatened with disciplinary action or termination
of employment would be suspicious of any proceedings that employees
feel that they are under the control of the employer. Despite the cost-ef-
fective nature of ADR, employees may resist ADR methods since ‘they
fear it will be a low-cost ‘fishing expedition’ by the employer.”'” Moreo-
ver, there might be some assertions that need to be proven by statistical
evidencesuch as a claim of a decrease in the performance of an employee.
In this case, the employee may be concerned because evidence, such as
tiles, personnel records, or witnesses, who are often co-workers, are under
the control of the employer and limited pre-case discovery procedures in
any form of ADR might constitute a barrier to reach these materials for
the weaker party.1%8

The lack of legal aid in ADR methods might also create a deterrent
effect for employees. In ADR techniques, an employee may notbe entitled
to legal aid.'?® In other words, if an employee is not a member of a trade
union or if an employee is not able to bear the expense of a lawyer, they
must conduct their case. When the lack of information power of

105 BHORAT, Haroon/JACOBS, Elne/WESTHUIZEN, Carlene Van Der “Do Industrial
Disputes Reduce Employment? Evidence from South Africa” Africa Growth Initia-
tive Working Paper 6, 2013, pg.17. https://www.brookings.edu/wp-content/up-
loads/2016/06/02-industrial-employment-south-africa-1.pdf accessed (21.07.2023)
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employees is considered, employees may typically have considerable hes-
itation in using ADR methods for resolving disputes.

CONCLUSION

As shown above, the pros and cons of ADR are two sides of the
same coin. That is, any single advantage might include a disadvantage.
Criticisms regarding the resolution of employment disputes via ADR
mainly rely on power disparity between employees and employers. It
means that because of the disparity, statutory protection may be lost, and
confidentiality or limited discovery might constitute a problem for a
weaker party when an employee chooses ADR techniques. However, as
stated above, the majority of disputes involve somehow disparity and
hence, just due to the power disparity in employment relations, abandon-
ing ADR methods would not be sensible unless parties are unable to seek
their rights in courts/tribunals after ADR proceedings. Therefore, where
the drawbacks of ADR are expected to surpass its benefits, disputants
should consider that ADR may not be an appropriate resolution mecha-
nism for a specific dispute.

By contrast, employers and employees may enjoy the quicker, less
expensive and disruptive features of ADR while resolving their disputes
under the control of an expert third-party in a secure and confidential en-
vironment. ADR might sometimes do more than resolve employment dis-
putes. Particularly, the healing function of ADR might be a cure for a
damaged employment relationship that might be continued. In doing so,
it might foster productive synergy in a company. Consequently, it is not
difficult to say thatin many cases the benefits of ADR outweigh the draw-
backs. In addition to the pros of ADR, when the shortcomings of employ-
ment litigation such as complexity, bureaucracy, and excessive delay are
added, it can be said that ADR and employment disputes may not fit like
‘a hand and glove’ but ADR methods are always worth considering.
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