darulfunun ilahiyat, 35, ‘Aile Arabuluculugu’ Ozel Sayisi (2024): 209-230

Ir
## [STANBUL /
¢ 5 DOI: 10.26650/di.2024.44.2.1425285
u"",m*{a UNIVERSITESI http://ilahiyatjournal.istanbul.edu.tr
——YAYINEVI

= = Basvuru: 24.01.2024
d a ru Ifu n u n | Ia h |yat Revizyon Talebi: 07.03.2024
Son Revizyon: 11.03.2024

Kabul: 19.03.2024

ARASTIRMA MAKALESi / RESEARCH ARTICLE Online Yayin: xx.XX.XXXX

daSa sLall) 8 Aradla) day pdl) aSad Y Al DU A o ) ansadl) aUT guadas
Al

Yargilamada islam Hukukunu Esas Almayan Ulkelerde islam Hukukuna Gore Arabulu-
culugun Uygulanmasina Dair (Hikmii ve Kapsami)

Concerning The Application of Mediation in Accordance with Islamic Sharia in Coun-
tries That Are Not Governed by Islamic Sharia (Rule and Scope)

Hiiseyin Sudan’

1padlal)

PSLzA,H D Do gy Ayl BLasll dis duosy)l @Sloall & bl Lol daisl oy cdadd duxlg diyb sLadll Jaxs o dedlu)l da &l 0]
DU (§ cldg cduadluadl das il (§ S (28 Byl oy @b 58 Gl @Sl pllas aadas A58 el i J9Us ad . euSomill pllas P9 drasnyll
M\wj Mu)’buga)ulglbdwlfbw&mﬂg l.g.:(aimlb‘:ba.dldL@JLuL»\W}Lu}J\@M\wM)’GJ\
M)B@MQW‘JL@M‘?U@@@OGM‘OMQ@ ‘S:Jlggbn.zllam)&‘u)’lmﬂﬂwl‘mgzuu?jf)lﬂ)ﬂ slole (yo dude
Juog Jdg AWIJLL;w)Lu)J\@JuJIWJngmelWQAWIMl Ui Jay cllyg gl dedg5unall Mty 1 30ld) nabual
AsSlomall Jlma (§ dJ.,\S(o.&le 0550 Vg .sbaill Moxe 155 Y 6\}\ Slabaly 3lass Y (I P8 5 Yol Sl Jloxe 1a ! @LMJ\ dl el
.LUl uu|5.9 £y GA-MU c;.‘Ul‘)Ua)’I Lg L,Cjwjl ‘o.&zd‘ dbm 0554 ol d.uu pUJ wL> d\} Mb.” W\ ub)ha d J>..b GJI ubqu\j ML«;J\
m}k«)ll m#,“Jl 147\5444314,452)0

cladall &Y cgﬁj\iﬂ‘ cLadll 2929 pie csliadll ‘P.:S;sﬁl ‘a.”uay_w?\ L.;f,i.)l :a&&u' QNS

Oz

islam hukukunda tek tip yargilama ydntemi esas alinmamistir. Mahkeme ve hakim tarafindan icra edilen yargilama
yonteminin yani sira mahkeme disinda daha esnek nitelikte olan bir yontem olan arabuluculuk yéntemi de kabul
edilmistir. Makale, yargilamada islam hukukunu esas almayan iilkelerde islam hukukuna gére hukuki anlasmazliklari
¢dzme ydntemlerinden biri olan arabuluculuk yénteminin uygulanma imkanini ele almaktadir. Bu baglamda islam
hukukunda arabuluculuk yonteminin uygulanmasinin hilkm ve uygulanma kapsami incelenmistir. Mslimanlarin yargi
ve yénetimlerinin islam hukukuna gére diizenlenmesi islam ulemasinin ittifak ettigi bir husustur. Bu iilkelerde arabuluculuk
ydnteminin uygulanmasi islam hukuku ile yénetilmeyen iilkelerde bu dini sorumlulugun yerine getirilebilmesi baglaminda
bir firsat sunmaktadir. Bu agidan islam hukukunun etkin hale getirilmesine katki sunacak olan arabuluculuk yéntemi
onemi haizdir. Bu amaglar dogrultusunda makale su sonuglara ulagsmistir: Arabuluculugun kapsami yargilama alanina
girmeyen ibadetlerle alakal dini hikiimler disinda kalan konulardir. Ayrica ceza hukuku gibi kamu hukuku alanina giren
konularda arabuluculuk séz konusu olamaz. Bunun yani sira islam hukukuna gére uygulanacak arabuluculuk yénteminin
uygulanacagi Glkenin mevzuatinin misaade ettigi ¢cercevede olmasi elzemdir. Aksi takdirde tlkenin mevzuatina aykiri
paralel bir yargi ydnteminin uygulanmaya calisilmasi istenmeyen sonuglara yol acacagindan dolayi islam hukuku agisindan
da tasvip edilecek bir durum degildir.
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Abstract

Islamic law is not based solely on a uniform trial method. The mediation method, which is a more flexible
non-court method, is also accepted alongside the trial method as performed by a court and judge. The article
discusses the possibility of applying the mediation method as one of the methods for resolving legal disputes
in accordance with Islamic law in countries whose judicial system does not rely on Islamic law. In this context,
the article examines the provisions and scope for applying the mediation method with respect to Islamic law.
Applying this mediation method offers the opportunity to fulfill a religious responsibility in countries not
governed by Islamic law. The mediation method contributes to making Islamic law effective, and applying
it is important in this respect. With these aims, the article has reached the following conclusions: The scope
of mediation does not concern issues related to provisions regarding worship that are outside the scope of
jurisdiction. In addition, having the mediation method be within a framework permitted by the country’s
legislation is essential, otherwise the application of a parallel judicial method contrary to the country’s
legislation is unacceptable in terms of Islamic law as it would lead to undesirable results.

Keyword: Islamic law, mediation, judiciary, non-Islamic judiciary, guardianship of scholars

Extended Summary

In accordance with the religious responsibility imposed on Muslims through the Quran
and the Sunnah, having the judiciary and administration of Muslims be in accordance
with Islamic law is an issue upon which Islamic scholars agree. The application of the
mediation method offers the opportunity to fulfill this religious responsibility in countries
not governed by Islamic law. The mediation method contributes to making Islamic law
effective and is important in this respect. The scope of mediation does not cover matters
that do not require a judicial ruling, such as worship. In addition, having the mediation
method that is to be applied according to Islamic law also fall within a framework permitted
by the legislation of the country where it will be applied is important. Otherwise, trying
to apply a parallel judicial method contrary to a country’s legislation is not acceptable in
terms of Islamic law as this will lead to undesirable results.

Every Muslim needs to apply to jurisprudence based on Islamic law, whether or not they
are in a country that adheres to Sharia law. A mediation method carried out in accordance
with Islamic law replaces the authority of Sharia for Muslims living in countries not
governed by Islamic law. According to Islamic law, mediation is mandatory for those
who live in a country where Islamic law has no jurisdiction. This is because applying
the jurisprudence of Islamic law is incumbent upon a Muslim. In cases where this is not
possible, mediation in accordance with Islamic law is to be resorted to. Previous scholars
have stated that referring to scholars is necessary in order to rule on a case in accordance
with Sharia rule when an imam is not present, and this is expressed in the principle of the
guardianship of the scholars.

No need exists for mediation in matters that do not require judicial ruling, such as
worship, avoiding haram acts, and financial transactions where rights are clear and
certain. Such provisions can be applied individually by a Muslim. Scholars disagree on
the scope of mediation under Islamic law, but they agree that it is permissible with regard
to financial matters and not permissible regarding public rights such as criminal law. In
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cases where Islamic jurisdiction is not available, the scope of arbitration is limited to the
extent permitted by the laws of the country. Mediation is permissible in areas where the
state allows arbitration. Meanwhile arbitration is not permissible in areas where the state
does not allow it, because resorting to mediation in such areas will expose Muslims to the
accusation of rebelling against the law and being separatists.

In the ninth conference session of the Islamic Figh Council, the council decided that
arbitration is permissible for everything involving a pure human right, such as sales,
marriage, and the like. This is because persons’ rights are legislated for their benefit, and
they have the option if they wish to fulfill or ignore it. Thus, arbitration is permissible
here. Arbitration is impermissible in everything that is rightful to God Almighty, such as
punishments. Matters in which a ruling requires proving or denying a ruling with regard
to non-litigants over whom the arbitrator has no jurisdiction are also not permissible for
mediation, such as a curse due to the right of parentage over a child being linked to the
child.

The jurisprudential differences regarding when arbitration is permissible do not have
a great impact for Muslims who live outside Islamic lands because the matter ultimately
depends on what the laws of their country allow regarding arbitration. This is a wide
opportunity for Muslim jurists and experts to learn about everything where laws permit
arbitration.

As for the person who should arbitrate in the cases of Muslims living outside the
lands of Islam, the scholars’ statements agree that Muslims outside the lands of Islam
must gather with their scholars and refer to them on all matters and make one of them an
arbitrator. Some researchers have called this the principle of the guardianship of scholars.
This principle does not mean the multiplicity of political authorities in one country. Rather,
what is meant is for Muslims outside the lands of Islam to unite under their scholars.
The decisions of the European Council for Fatwa and Research has stated that parties
may choose one arbitrator, either a man or woman, or an arbitration panel of several
individuals, and their number must be odd in number so that they can make the decision
by a majority vote. The arbitrators are required to have knowledge of Sharia rulings and
applicable laws and to be known for their integrity and uprightness. The European Council
for Fatwa and Research has issued a list of executive procedures and legal provisions
for arbitration with the aim of applying them regarding Sharia arbitration in countries
not governed by Sharia law. The list includes the terms and scope of arbitration, the
qualities and appointment of arbitrators, the arbitration instrument (i.e., arbitration charter
party, arbitration contract), methods of ruling, procedures, and evidence in arbitration.
The list also addresses issuing, communicating, and enforcing the arbitration award, as
well as setting it aside, implementing the executive form of the award, and appealing an
arbitration award.
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Muslims living in countries not governed by Islamic law should request comprehensive
provisions and laws that consider their religious characteristics from the countries in
which they live and to give them the authority to resolve their problems in all areas
through arbitration in compliance with Sharia law.

For countries not governed by Sharia law to have Islamic arbitration institutions that
conduct sharia arbitration in Islamic cases is important. This institution includes scholars
in Sharia, each of whom specializes in one of the fields in which arbitration can be
conducted. These institutions should be based on specific regulations and instructions
based in line with how they are governed.
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