SiYASI ILIMLER VE HUKUK

DEBATES ON THE TURKISH CONSTITUTION OF 1924

by
Prof. Dr. Edward C. SMITH (%)

A study of the debates of the Second Grand National Assembly on
the Constitution of 1924 (1) provides an insight into the republican
spirit which prevailed at the time and was responsible for the kind of
constitution that was drafted and accepted. Although a few amendments
have since been added, it remains in its essential provisions the Consti-
tution of the Turkish Republic today.

Early in 1924 the Constitutional Commission of the Grand National
Assembly, on its own motion and without previous authorization, report-
ed the draft of a new constitution. The first nine articles of the Constitu-
tion of 1921, with numerous amendments, which had served to rally the
people during their struggle for independence formed the basis for the
draft constitution, Their provisions were arranged in logical sequence,
made more certain in their effects, and reinforced with much new ma-
terial. The sovereignty of the nation, as represented in the Grand Na-
tional Assembly, was reatfirmed. Provision was made for an independent
judiciary and for a vigorous executive responsible to the Assembly. Other
noteworthy additions were sections on the rights of individuals and the
regulation of financial affairs. The draft contained in all 108 articles.

(*) Dr. Edward C. Smith was visiting professor of political science at the
University of Ankara, Faculty of Political Sciences during the 1956 -
1957 and 1957 - 1958 academic years. In addition to his lectures on
comparative government, Professor Smith conducted research pro-
jects on the Turkish constitutional system and government.

(1) These debates were originally published in the Official Records of
the Grand National Assembly in arabic script. They were translite-
rated Into the roman alphabet by Zekdi Sezgin and A. Seref Gozil-
buyuk and published by the Administrative Sciences Institute of the
Political Sciences Faculty of Ankara University and Graduate School
of Public Administration and Social Service of New York University
under the title 1924 Anayasasi Hakkindaki Meclis Goriismeleri, An-
kara : Balkanoglu Matbaacilik Ltd. Skt., 1957. The author is thankful
kara : Balkanoglu Matbaacilik Ltd. S$kt.,, 1957. This paper is based on
a summary and preliminary analysis of the debates by Dr. Suna Kili.
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: The Grand National Assembly devoted one day in each week from
March 9 to April 20, 1924 to discussing the Commission’s draft. On March
11 it adopted a special rule of procedure which required, for the appro-
val of an article or of the Constitution as a whole, a two thirds vote of
the absolute majority of members elected to the Assembly, the absolute
majority being the opening quorum for discussions. Readers who are la-
miliar with French legislative procedure will recognize many points of
similarity between it and the procedure followed by the Grand National
Assembly when it considered the draft constitution: 1) The drait was
presented by the Constitutional Commission with a written statement of

" reasons why it should be accepted; 2) The discussion began with an
oral statement by the rapporteur to the same effect, but in a more detail-
ed and colloquial form; 3) There followed a debate on geﬁeral prin-
ciples which included unity of powers, national sovereignty and uni-
cameralism versus bicameralism; in addilion many deputies digressed
from the main subject and discussed the contents of specitic articles;

4) The draft was considered article by article. As each article was read,
depulies made comments without any preliminary. motion. It was only
after the discussion of an article had approached its conclusion that some
deputy formulated a motion expressing the consensus and a vote was
taken; 5) Finally, there was a vote on the Constitution as a whole.

In this paper the debates are reported topic by topic rather than in
the strict chronological order in which they occurred. There are disadvan-
tages in combining discussion in general debate with those on articles,
but the disadvantages are outweighed by the greater coherence that is
possible in topical presentation.

In its written report the Constitutional Commission stated that - it
had always kept in mind the spirit of the Revolution and the national
needs. Its guiding principle had been that sovereignty resides with the
nation. Since it was impossible for every individual to exercise this
sovereignty in all its details, the source of actual exercise of power was in
the representatives of the people, the Grand National Assembly. Among
its other powers it could cause the downiall of a government. The major
e otion of the President was to appoint the Prime Minister who, in
turn, would form the government. Since the President was the titular
head of the State, he should not participate in debate or vote in the
Assembly.

' The Commission strongly emphasized that Turkey should continue
to be a republic, a form of government in which all the people had a
shale and not the rule of one man such as the sultanate had been. The
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name «Ottoman» was no longer to be used. Henceforth the people were
to be called Turks (2), not Ottomans, because national honor could not
tolerate a designation referring to a former ruling house. People of dif-
ferent nationalities and religions living among the Turks were not to
be excluded because of these differences, but were to be assimilated into
the Turkish community.

Celdl Nuri, deputy from Gelibolu and rapporteur of the Commission,
opened the debate, declaring that with the presentation of this draft
constitution, the Revolution had reached maturity: If accepted, the
Constitution would give ‘definite form to the Revolution. The dratt was
the result of five years of national struggle. Under the cosmopolitan Otto-
man sultanate Turkish national interests had been sacrificed to the am-
bitions of the sultans. In this Constitution special attention was given to
the principle of concentration of powers in the nation. It plainly stated
that the Grand National Assembly possessed both legislative and execu-
tive powers. The former were to be exercised directly; the latter were to
be exercised through the President chosen by the Assembly and a Coun-
cil of Ministers nomiated by the President. In modemn governments there
had to be a separation of duties and a delegation of powers in adminis-
trative matters. The Assembly would assign the work of different depart-
ments to the ministers. The government would be under continuous con-
trol of the Assembly and could remain in power only as long it enjoyed
the confidence of the Assembly.

In preparing this draft, he continued, the Commission had made a
careful study of the constitutions of modern republics. It had adapted
some provisions from the Polish and French Constitutions, but had not
copied anything word for word. It had found provisions of the Ameri-
can Constitution, with the emphasis on tederalism and separation of
powers, inapplicable to conditions in Turkey where unity and concentra-
tion of powers were essential. Though the Commission had done much in-
vestigation, it had not been like a scholar in an ivory tower; rather it had
firmly based the draft constitution on Turkish experience.:

- Three members of the Commission, Refet, deputy from Bursa, Sii-
reyya, deputy from Karesi and Hazim, deputy from Nigde, had proposed
the creation of a second chamber. The other nine members of the Com-
mission had refused to concur. In an explanatory note, Siireyya stated

(2) The word «Turk», used by some upper class Istanbul people in refer-
ring to the Anatolian peasant, had formerly a slightly depreciatory
connotation. .
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that a second chamber was necessary in order to improve the form of
statules and prevent the enactment of conflicting laws. It should be elect-
ed by the nation from among specialists and scholars and should work in
a more moderate atmosphere than was possible in the Assembly. Siirey-
va was also opposed to giving the power of dissolution to the President
because the renewal of the Assembly’s membership was the most essen-
tial point in the exercise of national sovereignty; and the ambitions of
individuals might be stirred if this power were not retained firmly in
the Assembly’s grasp.

This was not to be the only oblique reference to the supposed per-
sonal ambitions of the President, Gazi Mustafa Kemal, better known by the
surname of Atatiirk which the Assembly conferred on him in 1934. It was
obvious from the beginning that the deputies were chiefly concerned with
maintaining the Assembly’s power against that of the President. They
sought to do this, first, by strengthening it internally in various ways and
avoiding the weaknesses inherent in bicameralism  and separation of
powers; and secondly, by positive measures to subject the executive
authority to the Assembly’s will. Their motives may be attributed partly
to their natural feeling of loyalty to their own chamber and a desire to
aggrandize their own powers; partly to theoretical considerations derived
from Rousseau and others that the general will cannot be divided and is
always right; but fundamentally to a deep concern for the future execu-
live - legislative relationships.

The case for a second chamber was presented by Refet who pointed
oul that as a general rule contemporary parliaments were composed of
wo chambers. If a dispute should arise between the Assembly and the
government and there is no second chamber to mediate between them,
either the government must fall or the Assembly must be dissolved.
Such results were not in the best interests of the nation. A second house
would be a safeguard against the hastv and partial action of a single
all-pewerful chamber. It could be composed of members of General
Councils of the provinces and of members of chambers of commerce,
incustry and agriculture. Halis Turgut, deputy from Sivas, was in gene-
ral agreement, but urged that the question be postponed, because, in his
opinion, the Turkish Revolution was not yet completed; a new crisis
might develop any day; and as long as this was so, the Assembly needed

: to make and carry out decision swiftly. Siikrii, deputy from Izmir and a
- future prime minister, declared that second chambers are historical sou-
venirs. Granted that a single chamber might be hasty, all the benefits to

be derived from a second chamber might ve attained by requiring a
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lapse of one week between urgent discussion and of one month between
those that were urgent. The proposal was quietly dropped.

The Commission’s draft suggested a four-year term for deputies
instead of the two-year term provided in the Constitution of 1921 under
which the Second Grand National Assembly has been elected. Emin,
depuly from Eskisehir, pointed out that the proposal was inconsistent
with the principle of national sovereignty. «We have been delegated
powers by the nation for a term of two years», he said. «if we should
increase the term to four years, wouldn’t this be attacking national sove-
reignty directly ? The four-year term should not apply to this Assem-
bly.» (3) Proposals to amend by substituling a three-year term and by
providing that the four-year term should apply only to future Assembiies
were defeated.

In the Commission’s draft there was a provision that the Assembly
might adjourn for not more than six moths in any one year in order to
enable deputies to tour the country and to prepare for their supervisory
duties, as well as to obtain personal rest and recreation. Several deputies
objected that this was too long a recess. Feridun Fikri, deputy from Der-
‘sim, proposed that the maximum should be four months. «We can see
our constituencies,» he said, «even the farthest ones, within four months.
If we are absent for six months we cannot adequately control the Coun-
oil of Ministers. A recess limited to four months is necessary in order to
effect the duty of control and to enable national sovereignty to live.y (4)
Vehbi. deputy from Karesi, could not understand how the Assembly was
to exercise all executive and legislative powers within a six-month period.
Another proposal would have shortened the recess period to three
months. In the end the Assembly approved the Commission's ol ginal
statement.

A long and detailed article on the immunity of deputies provoked
considerable opposition. Ali Cenani, deputy from Gaziantep, said that in
autocracies such an elaborate article was necessary in order to prevent
the government from imprisoning deputies and preventing them from
doing their work, but since the principles of the republic were establish-
od there was little likelihood of attacks on the persons of deputies. He
proposed that the article be amended so that, if a legal investigation
showed that a deputy had committed a crime, the facts should be made
known to the Assembly which could then take appropriate action. Seyit,

(3) Debates, Pp. 116 - 117.
(4) Debates, p. 128.
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deputy from Izmir, put the same idea into these words: «This article
makes everybody responsible except the deputies. No deputy has the
right to such immunities. No state, no scholar, can accept this.» (5) The
clause, «Deputies cannot be considered responsible for their votes and
opinions inside or outside the Assembly» was amended 'so as to read:
«Deputies cannot be considered responsible for their votes, opinions, and
statements in the Assembly, nor are they responsible for making known
these statements, opinions, or votes outside the Assembly.» Also the
words «or after» were inserted in a later sentence so that it read : «the
application of a penal sentence pronounced against a deputy prior to
or after his election shall be postponed until the expiration of his mem-
bership.» (6) ' '

After stating at the beginning of the Constitution that the Grand
National Assembly is the sole representative of the nation on whose
behalf it exercises sovereign powers, it is rather surprising to find that
the Commission attempted an enumeration of the powers of the Assem-
bly. They included treaty making, financial control, amnesty and the
approval of death sentences, in addition to powers relating to statutes.
The enumeration actually left fewer powers in the Assembly’s hands
than the sweeping declaration in article 4 that it exercises sovereign
powers on behalf of the nation.

Feridun Fikri, deputy from Dersim thought that the Assembly should
have the power of interpreting laws in addition to the powers of «en-
acting, modifying, and abrogating» them. He was unwiling to leave inter-
pretation to the Council of State because he believed that interpretation
was as important as statute making, Musa Kazim, deputy from Konya,
agreed that the maker of laws was best qualified to interpret them. Re-
fet, deputy from Bursa, expressed the opposite point of view in the words:
«In'erpretation is a more scholarly duty than the process of legislation.
An assembly may so interpret laws as to amount to amendment... The
Council of State is a group composed of specialists and scholars, and it
is better equipped to render just decisions» (7) Resit Aga, deputy from
Malatya, supporting Feridun Fikri, declared: «Interpretation involves
forming new opinions concerning the meaning of laws, and this right
should remain in the Assembly.» (8) 'The article was amended so as to
include the word «interpret». .

(5) Debates, p. 153.

(6) Constitution, Art. 17.
(T) Debates, Pp. 229 - 230.
(8) Debates, Pp. 231 - 232.
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Scanning the draft constitution carefully, Haklky Tank, deputy from
Giresun, noted the absence of a provision specifially declaring that the
Assembly might enforce its own orders. He expressed fears that the Coun-
cil of Ministers might claim this power and he was unwilling to have it
expressed only in the rules of the Assembly. He thought it should be
definitely stated in the Constitution. He therefore proposed a new ar-
ticle : «The Grand National Assembly organizes and directs its own in-
ternal discipline through its president». His proposal was accepted with
alacrity.

The following provisions of the legislative section of the Constitu-
tion were adopted without much debate : «A deputy is a representative
of the entire nation as well as of his own constituency; debates shall he
conducted under rules of procedure which it may adopt; the proceedings
of the Assembly shall be open to the public and shall be published word
for word, with the exception that proceedings in secret session may be
withheld; and deputies may not hold any other public office while
members of the Assembly.»

«The Grand National Assembly exercises its executive authority
through the person of the President of the Republic elected by it, and
through a Council of Ministers nominated by the President. The Assembly
may at any time scrutinize the acts of the Government and overthrow
it» (9) Such was the wording of the fundamental provision on the exe-
cutive to which the Assembly agreed with little debate. But when it came
to a definitive statement of executive organization and powers, the dis-
cussions often became heated. Charges were freely made that the Consti-
tutional Commission had departed from the principle of unity of powers
and had embraced the doctrine of separation of powers, which, some
deputies argued, had not worked in France, Switzerland or the United
States,’ and which prevented governments from functioning. «The Com-
mission», declared Siikrii, deputy from Izmir, «has divided the nation’s
rights into different sections despite their claim that they had adhered
to the principle of unity of powers.» (10)

The Commission’s proposals for the organization of the presidential
oftice had indeed provided ground for objection. Whether from a ten- .
dency to copy from foreign institutions, or from a recognition of the
existing political situation, the draft proposal at several points departed
tfrom the principle of strict executive stbordination to the Assembly.

(9) Constitution, Art. 7.
(10) Debates, p. 91.
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The first was that the President be elected for a term of seven years.
Stireyya, deputy from Karesi. pointed out the incongruity of a seven-year
term when the Assembly’s term was only four years. Ebubekir Hazim,
deputy from Nigde, said that under the Second French Republic the
president was elected for four years and was ineligible for reelection
until four years after the expiration of his term. «We cannot,» he said.
«wrile up a constitution thinking of the gift of character of the Gazi. He
won't live forever. We have to think of every circumstance and prepare
the Constitution accordingly...I am against the seven-year term.» (11)

In reply, Celal Nuri, deputy from Gelibolu. said : «HAzim Bey spoke
oi the Second French Republic, but we copied from the latest French
Constitution... which is far more advanced than the previous one. The
personality, the name, of Gazi Pasha is not the poiat under consideration
here. This Constitution has been prepared under the assumption that
different people will hold the office of President,» (12) A few deputies
spoke in favor of the seven-year term. Others proposed terms of five or
nine years, but in the end the draft provision was amended so as to make
the term of the President coincide with that of the Assembly.

On the point of eligibility, the Commission suggested that any depu-
ty, or any person who was qualified to become a deputy, might be elect-
ed President. Yunus Nadi, deputy from Mentese and several others ex-
pressed the opinion that it would be logical to elect the President from
among the deputies because his term is four years, Abdullah Azmi. deputy
from Eskisehir, was in favor of accepting the Commission’s proposal, be-
cause «a man of talent who is not a deputy should be eligible for the
presidency.» (13) After further debate. the Constitutional Commission
proposed the folowing statement, which was accepted : «The President of
the Turkish Republic shall be elected for one Assembly term by the Grand
National Assembly in a plenary session from among its members... He is
eligible for reelection.» (14) -~

The basie article on presidential relations to the Assembly and the
ministers was formulated by the Constitutional Commission as follows :

The President of the Republic is the Head of the State. In this
capacity he may, on ceremonial occasions, preside over the
Assembly and may preside over the Council of Ministers when-
ever he considers it necessary. The President of the Republic

(11} Debates, p. 243.
(12) Debates, Pp. 234 - 244
(13) Debates, p. 255.
(14) Constitution, Art. 31,
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may not participate in the debates and deliberations of the

Assembly, nor may he vote as long as he continues as Presi-
dent. (15)

No serious objection was raised to this article in the Assembly; nor
were objections made o the requirement that in November of each year
the President - should deliver personally, or-have read by the prime
minister. a report on the activities of the government during the past
year, with recommendations of measures to be adopted during the com-
ing year. (16) The power to send and receive diplomatic representatives,
which followed as a metter of course from the President’s position as
head of the state, was granted without cuestion. (17) The Assembly
approved in toto the recommendations 1) that the President should
choose, from among members of the Assembly, a prime minister who in
turns should select other members from the Assembly for the Assembly’s
approval (18) aid 2) that hoth the prime minister and the minister in
charge of the appropriate department should countersign all decrees pro-
mulgated by the President. (19) All the foregoing powers were normally
exercised by titular executives in Western Europe and were considered
necessary to the functioning of cabinet government.

Other articles on presidential powers {ailed to pass the searching
serutiny of the Assembly. It was noted that the Commission’s elaborate
wording .of the form of the President’s oath of office contained no refer-
ence to national sovereignty. The Assembly smended the oath by insert-
ing, after the promise to respect and defend the .laws of the Republic.
the additional phrﬂsé «and the principles of national sovereignty». (20)

On the other matter of presidential responsibility, the Commission had
heen content to propose : «The President of the Republic is responsible
to the Assembly only in case of high treason.» Arif, deputy from Eskise-
hir. asked if the President should not also be held responsible if he dis-
regarded the laws which he had sworn to respect and defend. Celdl Nu-
ri. the rapporteur, gave his opinion that failure to respect the laws and
the Constitution should constitute high treason. Feridun Fikri, deputy
from Dersim, was not satisfied. He said : «The word ’responsible’ is not
clear encugh. Is this responsibility political or penal ? 'Will he be respon-

(15) Constitution, Art. 32.
(16) Constitution, Art. 36.
(17) Constitution, Art. 37.
(18) Constitution, Art. 44.
(19) Constitution, Art. 39.
(20) Constitution, Art. 38.
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sible ? Which group will accuse him ? How will his trial take place ?»
(21) Celd]l Nuri amplified his previous statement :

The President is guilty of high treason when he does not abide
by the Constitution and the laws. Political responsibility rests
with a particular minister or a Council of Ministers, both
being responsible to the Assembly. As to penal responsibility,
it is a shame to conceive that the President might, for in-
stance, slap a man, that is to say, commit an act that might
involve personal penalties. (22)

The article was returned to the Constitutional Commission for clari-
fication and amplification. It added to its original statement clauses to
the effect that all responsibility for decrees promulgated by the President
of the Republic must be bome by the Prime Minister and the ministers
who signed the decree; and that if the President should be held respon-
sible for matter of a personal nature, he would enjoy the same immunifies
as a deputy. (23)

The three. most controversial proposals of the Commission were the
President’s powers concerning the dissolution of the Assembly, the pro-
mulgation of laws, and the command of the armed forces. These occupied
by far the greatest attention of the Assembly.

On the first question Turkish opimion was particularly sensitive
hecause of dissolutions of parliaments by Abdiilhamid IT and Vahdettin,
and their refusals to order elections for new parliaments over long peri-
ods. The Commission had proposed that the Assembly might be dissolved
either by its own resolution or by a decree of the President after consul-
fation with the Council of Ministers. «How can an Assembly be dissolved
by thirteen people (the number of ministers) elected from among itself?»
asked Abidin, deputy from Saruhan, «the right of dissolution which
belongs to the Assembly is being given 10 the executive.» (24) Mahmut
Esat. deputy from Izmir, voiced a similar opinion :

We say that sovereignty resides unconditionally — with the
nation, and then we allow the President to dissolve the
Assembly with the approval of the cabinet. This is an unpre-
cedented blow to constitutionalism.. When the cabinet 1s
being subjected to serious interpellation it will appeal to the
President to dissolve the Assembly. When the cabinet is in
trouble concerning the budget, it will immediately ask for a

(21) Debates, p. 351.
(22) Debates, p. 352.
(23) Constitution, Art. 41.
{24) Debates, p. 41.
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dissolution... If there is'a good President and a good govern-
-ment, they may act with integrity, but this is not a question
concerning the President but of the fate of Turkey. (25)

Ragmp, deputy from Kiutahya, said he was not against the principle
of calling for new elections, but against the method. He suggested the
amendment of the article so that the President might act. after obtaining
the approval of one third of the deputies. {hsan, deputy from Cebelibe-
reket, defended the Commission's proposal, He said : 20 |

I don’t think that conferring this right on the President en-
dangers national sovereignty. If the nation changes its point
of view from that on which it elected us, then it can say.
«I have changed my point of view», Then can’t it change us?
would not national sovereignty require this?.. 1 am not
ofraid that the President with the consent of the Council of
Ministers would dissolve the Assembly, but I am afraid that
if the Assembly has the sole right of dissolution it will not
perform its legislative duty. I don't think it would be wise to
give the right of dissolution at the discretion of the President
and the Council of Ministers alone. We know this from ex-
perience. But we also know that there may come a time when
i+ would ve equally unwise not to call new elections. The gov-
ernment may not find the necessary majority to carry ous 2
program for the development of the country. The Assembly
may be in a state of disintegration because of divisions amcng
its members. In such & case how can the country be saved
from anarchy ?.. What is needed is to find a different pro-
cedure for dissolution which, without weakening the powers
of the Assembly, will provide for new elections when the
Assembly is in discord and th2 cavernment cannoi find a
group to lean on. (26)

Stireyya, deputy from Karesi, carried many deputies with him in an
impassioned appeal not to abandon the principle of unity of powers in
favor of separation of powers. «New elections » he said, «mean in reality
dissolution. The Sultan possessed this right, and our Assembly is absolu-
tely determined that the Sultanate will never retuin... But I would like
to point out that I am not dealing here wilk: personalities. We are not
thinking of three or five years but of the happiness of the nation which
will live eternally.» (27) He went on to declare that the proposed article
would place the Assembly, which represents the enlire nation, on exactly
the same footing a$ an individual. |

(25) Debates, p. 58&.
(26) Debates, pp. 191 - 193.
(27) Debates, p. 200.
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In spite of the protest of Recep, deputy from Kiitahya, that the na-
tion might be equally endangered if no provision was made for new
clections, the Assembly rejected the entire article .

The following article of the Commission’s draft fixed the date at
which new assembly should regularly meet after a renewal of elections
before the expiration of an assembly’s term. Did this article fall with the
defeat of the preceding one ? Siireyya claimed that an assembly had the
rigcht, without any constitutional grant of powers, to end its existence and
call for new clections. Yunus Nadi, deputy from Mentese and chairman
of the Commission, insisted that the power should be plainly stated in
the Constitution. Recep, deputy from Kiitahya, thought that new elec-
tions would follow as a matter of course once the Assembly decided that
it was no longer of service to the nation, Ragip, deputy from Kiitahya,
declared that by rejecting the preceding article the Assembly had forfeit-
ed its right to decide on new elections. Another weakness in the Com-
mission’s draft was exposed when Raif, deputy from Erzurum, pointed
out that dissolution by a majority of a quorum might oceur without
warning by an affirmative vote of a little more than a quarter of the
deputies. In the end the different points of view were reconciled by a
compromise by which the power of the Assembly to call new elections
was strongly implied without being definitely granted. The succeeding
article was amended so that it read : «In the case of new elections before
the expiration of the Assembly’s term, by a decision of an absolute ma-
jority of all the members of the Assembly, the term of the new Asqembly
begins the following November.» (28)

As first presented, the draft provided for a presidential veto similar
to that in the United States. The President was required to promulgate
all laws passed by the Assembly within seven days, but il he objected
to the provisions of any law, he might return it to the Assembly, with a
statement of his reasons, within thirty days. The Assembly might then
amend or pass the proposed law in its original form by a two - thirds vote.
In general debate, Abidin, deputy from Saruhan, objected that the pro-
posal introduced the principle of separation of powers. Refet, deputy trom
Bursa, thought that, in the absence of a second chamber, the veto would
be needed as a safeguard against precipitate action by the Assembly.
The weight of opinion in general debate was so strongly in favor of unity
of powers in the Assembly that the Commission withdrew its original
proposal and substituted a new article providing that, except for consti-
tutional amendments and budget laws, the President might return a bill

(28) Constitution, Art. 25.
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within ten days, and the Assembly might pass it over his objections by
an ordinary majority. Refik, deputy from Konya, said :

Since we have started these discussions I find it difficult to
know the nature and form of this Constitution. This draft
proposal has taken something from unity of powers and some-
thing from separation of powers.., If we are to foncorm to
the principle of national sovereignty, those basic principles
which express the sovereignty of the nation should not be
handed over fo an individual. The world has gone through a
lot of experiences. What we are experiencing in our revolu-
tionary life have been experienced by other states, England
and France are living examples. In France executive and
legislative authorities were unified during the period of the
Convention, but since there was no way out, they returned
to separation of powers. In England during the period of
Cromwell unification of executive and legislative POWers was
tried... Since in the long run we are going to revert to separa-
tion of powers, I suggest that we accept it now... If the draft
proposal is based on unity of powers, then you cannot part
with any of your rights and give veto powers to the Presi-
dent. (29)

In reply to the last point, Celdl Nuri, the rapporteur, said : «This ar-
ticle has nothing to do with veto. It is not the absoloute veto that arbit-
rary rulers and emperors employ. Qurs is the f}?pﬁ that halts for only a
limited period the application of a law. This procedure is to be found in
the books of scholars everywhere. This is not a veto. It only provides
more time and makes it possible to discuss bills a second time and pre-
vents the passage of faulty laws.» (30) Recep, deputy from Kiitahya,
believed that the proposal might be justified on the ground that the Pre-
sident was a member of the Assembly.

In the end, the Assembly accepted the substitute wording proposed
by the Constitutional Commission.

By far the longest discussion was on the Commission’s proposal that
the President should be commander-in-chief of the armed forces, which
most of the deputies considered as a direct assault on the principle of
national sovereignty. They insisted that the power should be exercised
by the Grand National Assembly. Arif, deputy from Eskisehir, said :

In the old days, for the ambition of a ruler millions of sons
have been lost. For this reason, an important decision, such
as the decision to go to war, is a legal right of the nation,

(29) Debates, Pp. 264 - 265.
(30) Debates, p. 266.
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and Article 26 gives this right to the Assembly... As the right
to declare war is the right of the nation, so the use of the
necessary means of terminating the war successfully is a sa-
cred right of the nation. As Gazi Pasha has led us to victories,
bad commanders lead nations to defeat after defeat... Perhaps
the next President will not be a soldier. To bestow such a duty
on a civilian is against the interests of the nation. (31)

Arit believed that the supreme command of the armed forces should
- be vested in the moral personality of the Assembly and that Government
should consult the Ministry of National Defense, the Military Council
and others, concerned with military affairs for the selection of a person
to assume the actual command of the armed forces. When a suitable

commander was found, the President would recommend him to the
Assembly for its approval.

Celal Nuri, the rapporteur, replied :

According to the French Constitution of 1875 it is to the head
of the government that the position of commander-in-chief
belongs. In all the republican forms of government it is the
President who has this power. In the new Polish Constitution
this duty is the President’s. Commanding the soldiers is an
executive duty and fherefore this lies within the competence
of the executive. (32)

Recep, deputy from Kiitahya, was of the opinion thal :

In peacetime the President should be commander-in-chief
and in wartime a commander who would actively lead the
armies should be selected; but this man and his position
should be above all politics. Article 9 of a law passed a month
ago stated that in place of the President a joint chiefs of
staff is established which is the highest authority in peace-
time to command the armed forces. The chairman of the
joint chiefs of staff is independent in his work. In time of
war it would be disastrous to leave the selection of the com-
mander-in-chief to various committees, so the Council of Mi-
nisters should recommend and the President should appoint.
(33). '

Abidin, deputy from Saruban, believed that the ocmmand of the
armies is not an executive function of the Assembly but its legal right,
and he wished to prevent any delegation of the Assembly’s power. Ali
xuuri, deputy from Karesi, declared that the Constitutional Commission

(31) Debates, Pp. 276 - 277.
(32) Debates, p. 280, *
(33} Debates, Pp. 280 - 291,
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had prepared several articles contrary to the legal sovereignty of the
nation, and this one was particularly so. «It is mmpossible» he said. «for
the Assembly to delegate power when there is no responsibility; for the
Constitution has made the President responsible only in case of treason. It
gives me great pain to observe the contradiction between the explanatory
note of the Constitutional Commission which emphasized concentration of
bowers and the contents of the Constitution.» (34) It seemed to him
that the Commission had copied too much from foreign constitutions.
He insisted that national sovereignty had emerged from the life of the
nation, and that the best laws are those which are written from national
experience. ' '

Folowing the same line of reasoning, Niyazi, deputy from Mersin,
thought it was misleadin g for the rapporteur to cite French precedents
for the proposed grant of power to the President; for the President of
France does not perscenally exercise the power, but acts through a respon-
sible minister, In other stales, too, the President does not command the
armies except in the United States where the Constitution is based on the
doctrine of separation of powers. He concluded his remarks by asking,
«If the Assembly has the right, and is qualified, to elect a President, why
should it hesitate to elect a commancdler-in-chief P» (35)

The chairman of the Commission, Yunus Nadi, replied :

National defense, which is the most important interest of the
nation, cannot be left to the political emotions of the Assem-
bly... It is the right of the Assembly to declare war, but the
Assembly cannot conduct the actual war. It will become the
concern of a responsible committee. The 280 people who com-
pose this Assembly cannot conduct s war.. You must accept
 the choice of your responsible Council of Ministers an the
appointment of commander-in-chief... The reason why we
are so confused is that our President is a soldier. When we
say that the position is entrusted to the President, we do not
mean that the President will act, but that the Council of
Ministers will appoint g commander. (36)

Arit, deputy from Eskisehir, admitted that 280 members of the
Assembly could not conduct a war, but he insisted that it should be able
to control the commander-in-chief, He thought it would not be difficult
to make the choice; the Government and the M inistry of Defense would
examine the qualifications of competent people, nominate one of them,

(34) Debates, p. 297.
(35) Debates, p. 305, ;
(36) Debates, Pp. 306 - 307.
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and through the President recommend his appointment by the Assembly.
The commandof the armed forces, he insisted, is vested in the moral
personality of the Assembly.

The continued reliance on the principle of concentration of powers
in the Assembly again led Refet, deputy from Bursa, to insist on the
:::-pptmie pnnmph; He said :

Whether the power be in the 111{11?11:1113,1 or the Assembly, the
result is absolutism and history has proved it, and so have all
scholars of constitutional law. If we disregard this we are
not being of service to the country.. Nations have learned
from experience that it is impossible to unite the executive
and legislative powers. The result is always despotism. For
this reason it is necessary to separate them. But after sepa-
rating them there is conflict. In order to prevent this conflict
there are certain logical roads to follow. First, ‘we are going to
put a wall between them. We say «you. will work here, your
duty is legislative duty. After you make the law you throw it
over the wall to the executive... Then the executive performs
its work.» (37)

Speaking towars the same conclusion from a more practical point of
view, Recep, deputy from Kiitahya, declared :

National sovereignty does not mean that all duties are per-
formed by the Assembly itself. The Assembly chooses the Pre-

: - sident and the Council of Ministers for executive duties... If,
as Niyazi Bey says, we cannot make the President comman-
der-in-chief because he is irresponsible, I ask if the Assembly
is itself responsible? To whom ? For what ? The Assembly
is more irresponsible than the President.. If the Council
of Ministers recommends a commander and the President
approves, this would be the best system, because then the
Council becomes responsible for the checice. The Assembly is
not the best qualified body to choose a commander-in-chief...
The Assembly cannot control the commander-in-chief. It can
only control the Council of Ministers which was responsible
for choosing the commander-in-chief, and which is under
the control of the Assembly and can be dismissed by the
Assembly. (38)

Siireyya, deputy from Karesi, declared that the remarks of Refet and
Refik were contrary to the principle of national sovereignty, which he
said meant sovereignty of the National Assembly in the name of the
people : «The difference between Recep’s proposal and mine is that he

(37) Debates, Pp. 315 - 316.
{38) Debates, Pp. 319 - 325.
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is wiling to delegate the position of commander-in-chief during peace-
time, and I cannot conceive of such a thing.» (39) Believing that the
Assembly was ready to receive a motion to amend the article, he pro-
posed the following statement: «The position of commander-in-chief is
vested in the moral personality of the Grand National Assembly. In
wartime the Assembly exercises this authority by means of a commander-
in-chief who is chosen by the Council of Ministers and approved by the

President.» (40)

Ibrahim, deputy from Izmit, reminded the Assembly that it had con-
ferred the chief command on Gazi Mustafa Kemal during the Sakarya
Battles and that other nations had conferred the same power on their
presidents. Thsan, deputy from Cebeliberekel, noting that much of the
difference of opinion was based on theoretical grounds, declared that in
a matter: of vital importance to the nation, the Assembly «ought to ask
the opinions of great commanders, Fevzi Pasha, Ismet Pasha and Gazi

Pasha.» (41)

Ismet, better known by the surname of In6nii which Atatiirk con-
ferred on him in 1934, was present and gave his expert opinion :

The important thing is to be ready for a possible war in peace-
time... It is necessary to provide for this possibility in a tech-
nical and not in a political manner. All great nations have
permanent organizations charged with the duty of keeping
the army continually ready. Some have given this job to the
chairman of the joint chief of staff, others have created a
special position as commander-in-chief. If it is not done in
this way, the nation will not be ready in case of war. Let the
position be in independent hands away from politics... In war-
time directing the armies is an important executive duty. This
responsibility should be given to the government. It is essential
that the President appoint the commander-in-chief on the
recommandation of the governmenf. The commander-in-chief
is then an arm of the executive and, since the government is
responsible for the choice, you can cause the fall of the
government if yout think it has chosen a man, unworthy of
the nation... If the Assembly shou'd appoint a commander-in
_chief in wartime, this man would become a dictator. This
man would unite all the means of the government within
himself. He would say «I am commander-in-chief, therefore
you are to perform such and such a duty in such and such a

way»., (42)

(39) Debates, p. 328.
(40) Debates, p. 239.
(41) Debates, p. 338.
(42) Debates, Pp. 338 - 343.
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There followed a number of proposals to amend the article. The
one suggested by Recep, deputy from Kitahya, was finally accepted. It
read as follows :

The supreme command of the armed forces is vested in the
Grand National Assembly and is represented by the President
: of the Republic. In time of peace the command of all armed
' - forces is entrusted by special law to the Chief of the General
Staff, and in time of war is given to the person appointed
by the President of the Republic upon the proposal of the

r Council of Ministers, (43).

Several articles which related to the choice of ministers and their
responsability to the Assembly were accepted without much objection.
It was noted that the draft constitution omitted any reference to a time
limit within which a new ministry was to submit its program to the As-
sembly for approval. Feridun Fikri, deputy from Dersim, proposed that
the new government be presented to the Assembly for general approval
instead of being subjected — as was the practice in France and in Bel-
gium — to an interpellation on some particular issue before it assumed

office. Recep, deputy from Kitahya, was opposed to any system that
involved giving conftidence as soon as a new ministry was presented to the
Assembly. He strongly disapproved an «artificial system of interpella-
tion», An interpellation, properly used, would follow an investigation of
a parlicular fault in the conduct of some part of the government. He
thought it probably could not occur until the governmet had been in of-
fice for from one to four months. Meanwhile he thought it was improper
for a government, which had not received the confidence of the Assembly
to proceed with its executive activilies. His recommendation was that as
soon as a new ministry was formed, it should present its program and
ask for a vote of confidence on that; and a maximum time limit should
| be set within which the new ministry should submit its program.

Abidin, deputy from Saruhan, wanted to amend the article so as to
make sure that the Assembly approved the incoming Council of Minis-
ters. He said :

It is one thing for the Assembly fo control and dismiss a gov-
ernment and quite another to approve a ministry. The diffe-
rence 1s that the first leans toward separation of powers and
the second toward unity of powers. Recep Bey spoke of the
ministry’s program being presented to the Assembly for a vote
of confidence. This is nothing more than a parliamentary
procedure, and one that we used during the sultanate. The

} (43 Constitution. Art. 40.
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program will be read and the sovernment will seek a vote of
confidence... I suggest that the President recommend and
present the Council of Ministers for the approval of the As-
sembly. The word «approval» must be in the article, and the
approval of the Assembly is a necessity. (44)

Agaoglu Ahmet, deputy from Kars, agreed with Abidin on the ne-
cessity for the Assembly’s approval at the program. «We have to approve .
not the personalities of the ministers, but the program they present to
us... The procedure which has so far been followed has been for the
Council of Ministers to present themselves in person and receive the
approval of the Assembly without reading a program.» (45) .

Sabri, deputy from Saruhan, thought the Commission’s statement
would be satisfactory with the addition of a requirement that the incom-
ing Council of Ministers must prepare its program within fifteen days
“and request a vote of confidence.

Abdullah Azmi, deputy from Eskisehir, was of the opinion thalt a
vote of confidence should be given only after a discussion of the program
presented to the Assembly by the Council of Ministers :

A vote of confidence without discussion would not involve a
question of confidence or non-confidence. It would be merely
an approval of persons.. It 1s necessary that after a program
is read the Council of Ministers receive a vote ol confidence
from the Assembly so that it can fulfill its functions... To men-
tion that a program must be read Is not necessary because
the phrase «is presented» implies this. It is not necessary to
state that «the government will inform the Assembly of its po-
litical views and its policies» because the Council presents
itself in order to speak on these matters. (46).

Yunus Nadi, chairman of the Commission, presented a practical
problem that had been neglected in recent speeches :

Abdullah Azmi Efendi is of the opinion that a government is
illegal until it receives a vote of confidence from the Assem-
bly... What would happen if there 1s a change of government
when the Assembly is not in session ? There may be a delay
of thirty days before the Assembly meets. Would the govern-.
ment be considered illegal ? This wou!d lead to anarchy. The
sovernment must be considered legal the day it is ,formed.
Until the Assembly meets the newly formed government 1is
the legal government. If you set down a condition that the

(44) Debates, Pp. 364 - 367.
(45) Debates, Pp. 372 - 373.
(46) Debates, Pp. 380 - 382.
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Assembly must meet in order to establish a government in
power, then, until the Assembly meets, you cannot but believe
that the government does not exist. Viewing the situation in
this light, the Constitutional Commission has prepared the
article in the best possible way. (47) :

As a result of all these discussions the article was amended as sug-
gested by Recep : «The government must submit its program and policy
to the Assembly within one week at the latest and receive a vote of con-

fidence.» (48)

The danger of centralizing several ministries in the hands of one
individual was appreciated by the Assembly. The Commission proposed
that «if a minister is excused from attendance through leave of absence
or for another reason, another member of the Council of Ministers shall
-acl temporarily on behalf of said minister.» Abdullah Azmi, deputy from
Eskigehir, remarked : «We have seen governments run by three people.
IFor this reason a minister should not substitute for more than one minis-
ter, and this should be clearly indicated in the article» (49) The Com-
mission's proposal was accepted with the addition of the words : «A mi-
nister may not act temporarily in behalf of more than one other minister
at a time.» (50) |

Surprisingly, there was little discussion of the guarantees of civil
liberties which were proposed in the draft constitution, Perhaps the de-
- puties left that the establishment of political control by the Assembly
over the government was suificient to protect the civil rights of indivi-
duals. The rapporteur, in presenting the section for consideration, dec-
lared ! «Some of the old states have not found it necessary to include
such a chapter, but we do so because we were engaged only recently in
a struggle for liberation, and therefore we deem it necessary to provide
this section». (51)

The statement was elaborate and thorough. Between the opening
declaration in article 68 that «Every Turks is born free and free he lives»
ta article 88, «The People of Turkey, regardless of religion and race, are
Turks», the Constitutional Commission had managed to incorporate the
traditional provisions found in the constitutions of Western states and
add others based on Turkish experience. There were guaranties of legal

(47) Debates, Pp. 384 - 385.
(48) Constitution, Art. 44,
(49) Debates, Pp. 392 - 393.
(50) Constitution, Art. 49.
(51) Debates, p. 425.
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equality and freedom of conscience, thought, speech, press, petition, tra-
vel, contract, work, property, association, incorporation, and postal com-
munication; inviolability of life, property, honor, and residence; immu-
nity from unlawful arrest, torture, bodily mistreatment, confiscation of
property, unlawful taxation, and forced labor. Primary education was
made compulsory for all Turks of both sexes and was to be free in state
schools. With few exceptions the statements of rights were agreed to in
the form presented by the Commission.

An entire article devoted to forbidding the wearing of medals pre-
sented by the Ottoman government for administrative and scientific
accomplishments was deleted because it was considered unnecessary: a
previous article had declared that every type of group, class. family or
individual privilege was abolished. The Assembly may also have been
influenced by the feeling that a prohibition did not properly belong in
the same chapter with guarantees of rights..

The always difficult problem of martial law evoked considerable
discussion. According to the Commission’s draft, the government was to
inform the Assembly at once of its decision to declare martial law if the
Assembly were in session; if not then the information must be conveyed
to the Assembly when it reassambled. Sabri, deputy from Saruhan. de-
clared that, apart from the danger of war, it would not be for the govern-
ment to declare martial law without obtaining the permission of the
Assembly. Siireyya replied that if the Assembly was in session, the gov-
ernment would obtain its permission before declaring martial law. If the
Assembly were not in session it would be impossible for the government
to act in an emergency; the Assembly could not be reassembled within a
month because the deputies wuld be scattered all over the country. «It
would not be physically possible for them to meet in a short time. Why
bother the Assembly to meet so frequently P» (52)

Mazhar Miifit, deputy from Denizli, was of theé opposite opinion :
The Assemb'y would not frequently be called into session be-
cause the government would not often declare martial law.
We put the condition of Assembly approval in order to pre-
vent the government from declaring martial law unnecessa-
rily. The Assembly can meet within a month. In order to pre-
sent a proposed declaration of martial law for the approval

of the Assembly, it is necessary that is be reassembled if it is
not already in session. (53)

{(62) Debates, p. 433.
(53) Debates, Pp. 433 - 434.
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Celal Nuri asked what would happen if it became necessary to dec-
lare martial law for a period of five days. Rasih, deputy from Antalya,
replied that if martial law were to be declared for only one hour, the
Assembly should meet, The article was submitt=d to the Constitutional
Commission for redrafting. It was returned a few days later with the
addition that the Assembly insisted on, namely, that if the Assembly was
not in session it must be reconvened at once.

The declaration in Article 88 that «the People of Turkey, regard-
less of religion and race, are Turks» was not acceptable to several depu-
ties. Hamdullah Suphi, deputy from Istanbul, said :

To call all those people living within our political borders

- «Turks» might be an ideal statement, but, as you know, we
came out of a very difficult struggle, and we are not yet sure
in our hearts that the struggle is ended... In France and Eng-
land there are Jews, but the Jew speaks the language of the
country, goes to the schools of the country, and is in spirit
French or English... But the Jew in Anatolia speaks his own
language and has his own private school. How can we prevent
him by law from being a Jew ? If we designate Jews as Turks,
they would use this against us.» (54)

Hamdullah Suphi, in faking one nationality as an example, had
described accurately the position which was accorded to all subject
peoples under the Ottoman Empire. Now under the Republic it was desir-
able to assimilate these peoples into the Turkish community. Celal Nuri
asked the Assembly to face the problem squarely :

A Turk living in Greece is considered a Greek subject, and so
Is & Turk living in Bulgaria a Bulgarian subject. We formerly
used the word «Oftoman» Now we are deleting it. There is a
Turkish Republic in place of the Empire, but what shall we
call the people who are not Turkish and Moslem? If we do
not apply to them the adjective «Turk» how else can we call
them ? (55)

Suggestions were made that from the point of view of «subjects they
~were considered as Turkish. Hamdullah Suphi proposed that as regards
their citizenship they are considered Turks. His proposal was accepted.
The article was amended so as to read : «The term Turk is applied, with
respect lo citizenship, to the pecple of Turkey without distinction of
religion or race.» (56) |

(54) Debates, Pp. 437 - 439.
(65) Debates, p. 439.
(66) Constitution, Art. 88

Y |
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When the Assembly, nearing the end of its discussions, began corsi-
dering the form of the amending clause, Mamdi, deputy from Bozok,
proposed that no amendments could be made to any of the first eight ar-
licles of the Constitution — those which appeared under the heading of
tundamental provisions. His proposal was defeated, The Constitution
contains only one unamendable article, which was presented as follows
in the Commission’s draft : «No amendment or modification of Article 1
of the present law, which declares that the form of the State is a Repub-
lic, can be pn::-pﬂs&d in any form whatsoever.» (57)

When put to a vote, the entire Constitution was accepted almost un-
animously.

The discussions on the latter half of the Constitution were hurried.
No significant debate occurred on the judiciary section. One may wonder
why proponents of unity of powers did not seize upon the statement in
the Commission’s draft forbidding the Grand National Assembly «in any
way whatsoever to modify, alter, or postpone the decisions of the courts
nor prevent the execution of their judgments.» (58) Perhaps th- depu-
ties’ attention was concentrated on the danger to be anticipated from a
powerful executive. Perhaps also t}wy regarded the judiciary as a poten-
tial ally against the executive.

Nor were the deputies concerned that the brief articles on local
government, though recognizing vildyets and other units as corporate
personalities, provided no real place for local self-government and no
adequate sources of local revenues. «The vildyets are administered
according to the principle of decentralization and division of functions.»
(59) - so ran the article which confided their administration to the exe-
cutive branch,

In studying the debates one fails to encounter the idea, which per-
vades post - revolutionary thinking in other countries, that government
is a necessary evil. To the deputies, government was a positive good, It
was the failure of the Sultan’s government and his supine acquiescence
in the foreigners’ plans to dismember the country that had ocecasioned
the Revolution. It was the vigorous government of the Grand National
Assembly that had organized and won the struggle for independence. In
this struggle claims of individual’s rights had been completely subor-
- dinated to the stark necessity for united community action to preserve

=i

| (57) Constitution, Art. 108,
(58) Constitution, Art, 54.
(69) Constitution, Art. 91.
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the rights of the nation. In victory each individual Turk owed his freedom
to the fact that the nation was free.

Throughout the debates there was a continuous emphasis upon na-
tion which, if carried a little farther, might have been undemocratic.
There was, however, no harping on the state as an end in itself which is
characteristic of totalitarian theory. In Turkish thinking the state was
only a means by whick the nation might achieve its destiny. The sove-
reignty of the nation could best be expressed through the concentration
of powers in the nation’s representatives in the Grand National Assembly.

The inspiration for the Constitution of 1924 remains in doubt. In
European legislative bodies it is unusual for a legislative commission or
committee to present matters on its own motion and without prior autho-
rization. Was there a general understanding during the election campaign
of 1923 that constitutional revision would be one of the most important
functions of the Second Grand National Assembly ? 'Were members of
the Constitutional Commission. a standing committee of the Assembly,
chosen for this, as well as for the usual functions of this group ? Or, as
some have speculated, did the impetus for the new Constitution came
from the President of the Republic, Gazi Mustafa Kemal, as part of his
far-reaching plans to modernize Turkey ? Whatever the aﬂswﬂi‘ﬁ to these
question may be, it is obvious that limited government meant to
the Grand National Assembly in 1924 a limitation of the executive and
not of the legislature. The Commission’s draft affirmed strongly the
supremacy of the Grand National Assembly. Of the numerous amend-
ments voted by the Assembly practically every one either directly streng-
thened the Assembly’s powers or took something away from the executive,
The members of the Second Grand National Assembly thought of Turkey
as a republic, and they meant to keep it so.



1924 ANAYASASI UZERINDE MECLIS GORUSMELERI

Yazan : Prof. Dr. Edward C. SMITH Ceviren : Miimtaz SOYSAL

Ikinei Biiyiik Millet Meclisi'nde 1924 Anayasasi lizerinde cereyan
eden gbilismelerin ( 1) incelenmesi, o devre hakim olan ve boyle bir
anayasanm hazirlanmasina, kabul edilmesine yolacan cumhuriyetci ru-
hun anlasilmasimi saglamaktadir: O zamandanber birkac degisiklik ge-
citmekle bareber, bn Anayasa, bugiin de. Tiirkiye Cumhuriyetinin ana
kurulusundaki esaslar gostermekte devam etmektedir

1624 yilx baslarinda, Biiyiik Millet Meclisi'nin Kanunu Esasi En.
cimeni, boyle bir isle gorevlendirilmeden. kendiliginden harekete gece-
rek, Meclis’e yeni bir dnayasa tasarisi sunuyordu. Istik]A] miicadelesin-
de halk: bir araya toplayan ve sonradan cesitli degisikliklere ugrayan
1921 Anayasasi'nmn ilk dokuz maddesi bu anayasa tasarisimin da esasmi
teskil etmekteydi. Ancak. bu maddelerdeki hiikiimler mantiki bir sira-
va sokulmus, sonuclar bakimindan daha kes'nleslirilmis ve bircok yeni
hiikimler ~eklenmisti, T. B. M. M. ce temsil olunan milli egemenlik
prensibi tekrar 6nemle belirtilmis, bagims=z bir yargt uzvu ile Meclis'e
karsi sorumlu kuvvetli bir yirlitme uvzu saglayacak hiikiimler konmus-
tu. Dikkate deger ilaveler arasmda ferdi haklarla ve mali islerin diizen-

N

*} Prof. Dr. Edward C. Smith, 1056 - 1857 ve 1957 - 1958 yillarinda S.
B. F. de «Mukayeseli Devlet Idaresi» derslerinj ¢misafir profesor» olarak
okutmus ve ayni zamanda TUrk anayasa sistemi ve devlet idaresi fizerin-
de arastirmalar yapmaistir,

1) Gorlismeler, ilk defa, T. B. M. M. Zab1t Ccridesi’nde Arap harfle-
riyle yYayinlanmistir. Sonradan bun ar Zekal Sczein ve Dr. A Seref Gozii-
blylik tarafindan yeni harflere ¢cevrilmis ve Ankara tiniversitesi Siyasal
Bilgiler Fakiiltesi idari Ilimler Enstitisti ile New York Universitesi Ka-
mu Idaresi ve Toplumsal Hizmetler Okulw'nun miisterek Yayinlarr ara-
sinda «1924 Anayasasi Hakkindaki Meclis Gortismeleri» adiyla clkmistir
(Ankara : Balkanoglu Matbaacilik Ltd. Skt., 1957} Bu makale, Dr. Suna
Kili tarafindan hazirlanan bir tzete ve baslangic mahiyetinde bir tahlile
dayanarak yazilmistir, | '



1924 ANAYASA UZERINDE MECLIS GORUSMELERI 107

lenmesiyle ilgili béliimler de vardi. Tasarda topu topu 108 madde bulu-
nuyordu,

T. B. M. M. 9 Mart 1924 ten 20 Nisan 1824 e kadar, her hafta bir
gununit Enciimen lasarsini gorusmege ayirmustir, 11 Mart'ta kabul edi-
len bir «Heyeti Umumiye Karar» ile de. kanunun, mutlak cogunlugun
(yani toplanti nisabimn) tcte iki  cogunluguyla goriisiilmesi ve kabul
edilmesi sart kosulmustu. Fransa’dalk yasama ustllerine asina olanlar.
o ustller ile T. B. M. M. tarafindan anayasa tasarisinin gortsiilmesi si-
rasinda takip edilen ustller arasmda epey benzerlik bulacaklardir: 1)
Kanunu Esasi Encilimeni. tasanyr Meclis’e sunarken, bir de yazili gerek-
ceyle, teklif olunan hiikiimlerin neden kabul edilmes; gerektigini belirt-
migtir; 2) Gortismeler, Enclimen Mazbata Muharriri'nin ayni» maksatla,
takat daha teferruatl ve daha serbest sekilde yaptigi bir konusma ile
baslamistir;  3) Bundan sonra. kuvvetler birligi, milli egemenlik ve cift
meclise karsi tek meclis gibi genel prensipler {izerinde goriismeler ol-
mustur; bir ¢ok milletlevekili ana konudan ayrnlarak muayyen maddele-
rin muhtevas: iizerinde de durmuslardir: 4) Tasan madde madde gorii-
stilmiis ve her maddenin okunmasindan sonra, onceden bir cnergeve li-
zum olmaksizin, milletvekilleri diisiincelerini bildirmislerdir. Ancak, bir
madde iizerindeki gbriismelerin sonuna vaklasilacagr sirada, bazi ‘mil-
letvekilleri, tizerinde fikir birligi edilen esaslara uygun birer metin ha-
zirlamisiar ve bu onergeler icin oya bagvuralmustur; 5) Nihayet, Ana-
yasamn timii hakkinda da oy verilmistir.

Bu makalede, goriismeler tarih sirasina gore degil, ait olduklan ko-
“nulara gore tahlil edilmistir, T abii, tasarinin tiimii  iizerindek;j gorlisme-
ler ile maddeler tizerindeki gbriismeleri birlestirmenin mahzurlu taraf-
lani da var, fakat béylece konuyu ortaya koyus bakimindan elde edilen
derli topluluk bu mahzurlardan daha agir basmaktadir.

Kanunu Esasi Enciimeni- devrimeilik ruhunu ve milli ihtiyaclar daima
gozoniinde tutarak cahshigini Meclise sunulan mazbatada belirtmekte-
dir. Enciimen calismalarina yol  gbsteren prensip, egemenligin
millete ait olmasi prensibidir, Her fert icin  bu egemenligi fiilen ic-
ra etmek imkansiz olduguna gore, fiili iktidarn kaynag: milletin temsil-
cilerinde, yani T. B. M. M. de bulunmaliyd:, Meclis’in yetkileri arasinda
hiiktimeti distirmek yetkisi de olmaliydi. Cumhurbagkanmin bashea gb-
revi ise, hiikiimet kuracak bir basbakan tayin etmekti. Cumhurbashan,
resmen devlet baskani tinvanimi tasidig Igin, Meclis’teki gdriismelere
katilmamali ve oy vermemeliydi.

Enctimen, Tirkiye’de cumhuriyetin yani biitin halkin devlet ida-
resine katilmasina imkan veren ve saltanat idaresi gibi bir tek kimsenin
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hitkiimdarligr anlanmuna gelmeyen bir hiikiimet seklinin devami {iizerin-

de israrla durmaktaydi. Artik «Osmanli» siffatt kullanmilmayacakti. Bun-
dan boyle, halka «Osmanli» degil, «Tiirk» denecekti (2); ciinkii, milli
gururun eski hiikiimdar siildlesine dayanan bir sifati hos karsilamasma
imkan yoklu. Turkler arasimda yasayan cesitli itk ve dinlere mensup
kimseler de bu farkhihklan yiiziinden Tiirk toplulugunun disinda bira-
kKilmayvip bu toplulukla meczedileceklerdi. |

Gelibolu Mebusu ve Kanunu Esasi Enciimeni Mazbata Muharriri
Celdl Nuri Bey, artik devrimin elgunlastigin ve Anayasa’min bu deyri-
me kesin bir sekil verecegini soyliyerek anayasa tasarismi Meclis'e sun-
du. Mazbata Mubharririne gore, tasari, bes yillik bir milli miicadelenin
sonucuydu. Tirlii milletlerin meydana getirdigi Osmanli Saltanati sira-
sinda, Tirkiyenin milli menfaatleri padisahlarm = ihtiraslarna kurban
edilmisti. Yeni Anayasa ile, kuvvetlerin millette toplanmasi prensibine
bilhassa itina gosterilivordu. Yasama ve yiirtitme kuvvetlerinin T. B. M.
M. de oldugu acikca ifade olunuyordu. Bu kuvvetlerden ilki dogrudan
dogruya Meclis tarafindan kullanilacakti, yiiritme vetkisi ise, Meclis'ce
secilen bir Cumhurbaskan1 ve onun tiyin edecegi bir Basbakan taraln-
dan kurulan Bakanlar Kurulu vasitasiyla icra edilecekti. Modern hiiki-
met sistemlerinde, idari isler bakimindan gorev ayrimm ve vetki genisligi
esaslarina uymak sartti. Meclis, cesitli bakanliklara diisen islere bakmak
gorevini bakanlara verecekti, Hiikimet devaml sekilde Meclis’in mu-
rakabesi altinda bulunacak ve Meclis’in giivenini tasidigr miiddetce s
basinda kalabilecekti. |

Mazbata Muharriri, Enciimen’in, tasaryi hazirlarken modern cum-
huriyetlerin anayasalar iizerinde dikkatli incelemelerde bulundugunu
belirterek sozlerine devam etti. Enciimen, Polonya ve Fransa Anayasa-
larindan bazi hiikiimler almist, fakat bunlar kelimesi kelimesine kopva
edilmis Liiktimler olmaktan uzakti, Federalizm ve kuvvetler ayrim iize
rinde 1srarla duran Amerikan Anayasasi, kuvvetler birligi ve kuvvetler
toplulugu esaslarm liizumlu sayan Tiirkiye'nin sartlanna uygun goriil-
memisti. Enciimen hernekadar genis arastirmalara girismisse de, asla
fildisi kulesine kapanan bir bilgin gibi hareket etmemis ve Anayasa ta-
sarisinin saglam bir sekilde Tiirkiye'deki teeriibelere dayanmasma calis-
misti.

Enciimen tiyelerinden ligii, Bursa Mebusu Refet Bey, Karesi Mebu-

92) Istanbul halkinin yiiksek tabakalarinda bazi kimseler tarafindan
«Anadolulu koyli» karsiligln olarak kullanilan «TUrky Kelimesi 0o zaman-
lar biraz kiiciik - dlistirticlt bir sifat sayiliyordu.
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su sSureyya Bey ve Nigde Mebusu Héazim Bey, ikinei bir meclis kurul-
masmi Leklif etmiglerdi. Enctimen’in 6biir dokuz tiyesi ise. bu fikre ya-
nasmamuslardir. Siireyya Bey, Enciimen Mazbatasma alinan gerekeesin-
de, ikinei meclisin, kanunlardaki sekil aksakliklarini gidermek ve birbir-
leriyle gelisen kanunlar yapilmasim énlemek icin lizumlu oldugunu be-
lirtiyordu. Bu meclis, milletce «ilim ve ihtisas erbabi arasindans secil-
meli ve «Millet Meclisi'nin zaman zaman tahakkuk eden hassasiyetine
mukabil daha mutedil bir hileti ruhiye ile» calismaliydi. Siireyya Bey,
aynit zamanda, yenileme yetkisinin Cumhurbaskanina verilmesine de iti-
raz etmekteydi, ctinkii secimlerin yenilenmesini milli egemenligin icra-
sinda en elzem noktalardan biri sayiyordu; bu yetki siki stkiya Meclis’in
elinde tutulmadik¢a sahislarin ihtirasa sevkedilmesi miimkiindii.

Bu, Cumhurbaskan: Mustafa Kemal’in sahsi iktiraslara sahip olabi-
lecegi hususuna yapilmis imali atflardan ancak bir tanesiydi. Acikea
goriiliiyor ki, baslangigtan itibaren milletvekillerinin bashca tasasi, Cum-
hurbaskaninin yetkilerine karsi Meclis'in kudretini muhafaza etmekti.
Milletvekilleri bunu saglamak icin, bir defa, cift meclis ve kuvvetler ay-
nmy esaslanndaki zaaflardan sakimp Meclislin i¢ biinyesini kuvvetlen-
dirmisler, sonra da yiriitme makamlarim Meclis’in iradesine tdbi kilmak
lizere miisbet tedbirler tesbit etmiglerdir. Onlant bu sekilde harekete sev-
keden saikler, kismen kendi mensup olduklari Meclis’e kars: tabit bagli-
bk duygularmdan ve kendi yetkilerini genisletmek yolundaki istekler-
den, kismen de halk iradesinin béliinemiyecegi, daima hakli cikacag
seklinde Rousseau’dan ve baska yazarlardan alinan nazari miilihazalar-
dan ileri gelmis olabilir; fakat biitiin bunlarm altinda, ileride ylriitme
ve yasama uvuzlarn arasindaki miinasebetler bakimindan: duyulan endi-
seler saklidir.

Ikinei meclis lehinde konusan Refet Bey, yeni parlimentolann, ge-
nel olarak, iki meclisle kurulduklarna isaret etmistir. Meclis ile hiik{i-
met arasinda bir anlasmazlik cikarsa ve arabuluculuk edecek bir meclis
yoksa, ya hiik(imetin diismesi, yahut da Meclis’in feshedilmes; gereke-
cekti. Halbuki bu gibi durumlar millet menfaatlerine hi¢ de uygun diis-
mezdi, Ikinei bir meclis, biitiin yetkileri elinde bulunduran tek bir mec-
lisin aceleci ve tek tarafli hareketlerine karst bir teminat olacakt:. Boyle
_bir meclisin, Il Genel Meclisleri iiyeleri ile ticaret. sanayi, ziraat odalan
mensuplarindan kurulmasi miimkiindii. Sivas Mebusu Halis T urgut Bey
bu fikirlere genel olarak uymaktayd:, fakat meselenin daha sonralara
birakilmasimi istiyordu; ¢iinkii, onun fikrince, Tiirk devrimi heniiz ta.
mamlannus degildi; her giin yeni bir buhranin cikmas: miimkiindii; du-
rum boyle kaldikga, Meclis’in ¢abuk karar verip harekete gegebilmesi
sartti, Izmir Mebusu ve gelecegin basbakanlarindan Stikrii Bey, ikinei
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~meclislerin artik tarihi birer hatira olduklarim soyliyordu. Tek meclis-
lerin aceleci hareket edebilecekleri diistintilse bile, bunu onlemek icin
tek meclisteki 4cil tartismalar arasida birer hafta ve 4cil olmayan tar-
tismalar arasinda da birer ay birakmakla ikinei meclisten beklenen her
turlt faydayr elde etmek miimkiindii, Bunun uzerine, ikinei meclis tek-
lifinden sessiz sedasiz vazgecildi,

Enctimen tasarsi, 1921 Anayasasi’nda bulunan ve Ikinci Biliytik Mil-
let Meclisi'nin secilmesi sirasimnda da ylrtrliikte olan iki yillik meclis sii-
resi yerine dort yillik bir siire teklif ediyordu. Eskischir Mebusu Emin
Bey, teklifin milli egemenlik prensibine uygun diismedigini belirtmis-
tir. Bu milletvekili, «Biz milletten iki sene icin vekdlet aldik. Iki seneyi
dort sene yaparsak dogrudan dogruya Hakimiyeti Milliveye tecaviiz de-
mek degil midir ?.... Bu dért sene miiddetin bu Meclisidliye tesmil edil-
mesini rica ederim» (3) diyordu. Ue yilhik bir siire koymak ve dort yil-
ik stirenin ancak ilerideki meclislere uygulanacagim belirtmek yolunda-
ki degisiklik teklifleri de Meclis tarafindan reddedilmistir.

Milletvekillerinin memleket icinde dolasmalari, inceleme j,f::lpﬁmlan,
denetleme odevlerine hazirlanmalan ve dinlenmeleri icin Meclis’in bir
yilda alti aydan fazla tatil yapamiyacagma dair bir hiikiim de Enciimen
tasarisinda yer almaktaydi. Birgok milletvekili bunun fazla uzun bir ara.
verme oldugunu soyliyerek itiraz ettiler. Dersim Mebusu Feridun Fikri
Bey soyle diyordu.: «Kuvvei tesriiye uzun miiddet ayrildigl zaman vazi-
tesi murakabesini katiyen ifa edememistir., Binaenaleyh alti ay kadar
vdsi bir miihlet verilmemesine taraftarum... Dort ay olmasi hikimiyeti
milliyenin muhafazayr hayati ve vazifei murakabenin bihakkin ifast i¢in
lazimedendir.» (4). Karesi Mebusu Vehbi Bey ise, Meclisin biitiin yasa-
ma ve ylirlitme yetkilerini alti aylik bir devre icinde icra edebilmesini
imkinsiz bulmaktaydi. Tatil devresini ii¢ aya indirmek yolundaki baska
bir teklife ragmen, Meclis Enciimen’in baslangictaki hiikmiinii kabul et-
mistir.

Milletvekillerinin ~ dokunulmazlhigi hakkmdaki = uzun ve teferruath
madde de kuvvetli bir muhalefetle karsilandi. Gaziantep Mebusu Ali
Cenani Bey'e gore, hiikiimetin milletvekillerini hapsedip calismalarma
engel olmasini 6nlemek icin istibdat idarelerinde boyle bir maddeye lii-
zum vardi, fakat artik cumhuriyet esaslar yerlestiginden, milletvekilleri-

3) Gorligsmeler, Sf. 116 - 117. (Makalenin Ingilizce aslinda milletve-
Killerinin sozleri bazan biraz kisaltilarak nakledilmigtir. Tlirkcesinde, bu
sekildeki sbzleri tekrar terciime etmek yerine, dogrudan dogruya tuta-
naklardan iktibas yoluna gidilmistir. - M. S.)

4) Gortgmeler, Sf. 128.
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nin sahislarma karsi boyle «tecaviizlerde bulunulmasi pek ihtimal dahi-
linde» degildi. Kendisi, maddenin, adli sorusturma sonunda bir millet-
vekilinin ciirim isledigi sabit oldugu takdirde, durumun Meclis’e bildi-
rilerek bir karar alinmasim sagliyacak sekilde degistirilmesini teklif et-.
mekteydi. fzmir Mebusu Seyit Bey, aym fikri soyle ifade ediyordu: «Hig
bir mebusun bu sekilde hakki hiirriyeti yoktur ve olamaz. Hicbir devlet,
hichir miitefekkir hicbir zaman bunu kabul edemez». (3) «Hicbir me-
bus meclis dahilinde ve haricindeki rey ve miitaldasindan dolayr mesul
olamaz» seklindeki fikra «Hicbir mebus Meclis dahilindeki rey ve mii-
taldasindan ve beyanatindan ve Meclis'teki rey ve miitaldasmin ve be-
yanatinin Meclis haricinde irad ve izharmdan dolayr mesul degildir» (6)
seklinde degistirildi. Ayrca, sonraki fikralardan biri de, «veya sonra»
kelimelerinin eklenmesiyle su hile getirildi: «Bir mebusun intihabin-
dan evvel veya sonra aleyhine sidir olmus cezai bir hiikmimn infazi me-
busluk miiddetinin hitamima talik olunur.»

Anayasa'mmn bagsinda, Tiirk milletini ancak T. B. M. M. nin temsil
edecegini ve millet adina egemenlik hakkim yalmz onun kullanacagim |
- belirttikten sonra, Meclis yetkilerinin Enciimen’ce teker teker sayildigi- '
m gormek insam biraz - sasirtiyor. Bu yetkiler arasinda, kanun yapma
yetkisinden baska, andlasma yvapmak, devletin biit¢e ve kesin hesap ka-
nunlammi inceleyip onamak, af ilin etmek, kesinlesen oliim cezasi hii-
kiimlerini yerine getirmek gibi yetkiler de bulunmaktadir. Boyle bir say-
ma sonunda Meclis elinde birakilan yetkiler, millet adina egemenlik hak-
kinin yalniz Meclis’ce kullanhlacagmi belirten 4. maddedeki o silip su-
piiriicii ifadeye nisbetle daraltilmis oluyordu.

Dersim Mebusu Feridun Fikri Bey, Meclis'in «kanun koymak, ka-
nunlarda degisiklik yapmak, kanunlar kaldirmaks yetkilerinden baska,
bir de «kanunlar yorumlamak» yetkisine sahip olmasi gerektigini dii-
siinmekteydi. Kendisi, yorum hakkim Devlet Surasina birakmak istemi-
yordu, clinkii ona gore, kanunlari yorumlamak, kanun yapmak kadar
onemliydi. Konya Mebusu Musa Kdzim Efendi, kanun koyueu makamum,
kanunlart yorumlamak bakimindan da en ehliyetli makam olacag noklta-
sinda aym fikirdeydi. Bursa Mebusu Refet Bey, su sozlerle bunun aksini
ifade etmekteydi: «Bittecriibe sabit oldu ki, Meclis, bazan, kanunu tef-
sir edeyim derken, seldhiyeti vasiasma binaen tadile gidiyor... Surayl
Devlet miitehassis zevattan miirekkeptir ve ilmi bir heyettirs. (7) Malat-
ya Mebusu Resit Aga ise soyle diyordu : «Tefsir hakkinin Meclis'te kal-

5) Gorligmeler, Sf. 153.
6) Anayasa, Md. ]T7.
7y Gorismeler, Sf.- 229 - 230.
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mas1 lazimdir, Tefsir ictihat meselesidir. Kanunda ictihada ait bir hiik-
mii baska bir yere verecek olursamz, emin olunuz, kanunlann hicbir
kiymeti kalmamustir.» (8) Nihayet, madde, «kavaninin tefsiri» deyimini
“de igine alacak sekilde degistirildi.

Giresun Mebusu Hakki Tarik Bey, anayasa tasarnsim dikkatle goz-
den gecirdigi halde, Meclis zabitasinin bizzat Meclis tarafindan dizen-
lenecegini acikca ifade eden bir hiitkiim bulamadigm soyliyordu, Ken-
disi, Bakanlar Kurulu’nun bu yetki iizerinde iddialarda bulunabilmesin-
den cekiniyordu ve bunun diizenlenmesini sadece Ictiiziik'e birakmaga
taraftar degildi. Hakki Tank Bey, bu noktamin Anayasa’da acgikca belir-
tilmesini istiyordu. Yeni'bir madde teklif etti: «Biiyiik Millet Meclisi,
kendi zdbitasini Reisi marifetivle tanzim ve idare eder» Teklit hemen
kabul olundu. -

Yasama goreviyle ilgili bollimdeki 6biir hiikimler fazla tartisma ol-
madan kesinlesmistir: «Her mebus yalmz kendini intihap eden daire-
nin degil, umum milletin vekilidir; Meclis, miizakeratim kendi nizamna-
mei dahilisi mucibince icra eder; Meclis miizakerati alenidir ve harfi-
yen nesrolunur; Meclis hafi celseler dahi aktedebilir ve hafi celseler
miizakeratimn nesri Meclis'in kararina  menuttur ; mebusluk ile hiik{-
met memuriyeti bir zat uhdesinde ictima edemez.»

«Meclis, icra seldhiyetini, kendi tarafindan miintehap Reisicumhur
ve onun tdyin edecegi bir Icra Vekilleri Heyeti marifetiyle istimal eder.
Meeclis, hiitkiimeti her vakit murakabe ve iskat edebilir.» (9). Yiirttme
goreviyle ilgili olan ve Meclis’ce pekaz tartismayla kabul edilen hiikiim
buydu, Fakat, yiirtitme uzvunun teskilatlamsi ve yetkileri hakkinda ke-
sin hiikiimler tesbit etmege sira gelince, tartismalar sik sik hararetlen-
mege basladi. Kanunu Esasi Enclimeninin kuvvetler birligi prensibin-
den aynld:g1 ve kuvvetler ayrimi doktrinine kapildig: acgikca soylenmek-
teydi; bazi milletvekillerine gore, bu doktrin, Fransa, Isvicre ve Birlesik
Devletlerde de islememis ve hiikiimetlerin ¢alismalarma engel olmustu.
{zmir Mebusu Siikrii Bey, «milletin hakkim tipks bir karpuz gibi dilim di-
lim taksime kalkisan bir heyetin evvelki iddias: ile yaptiklar is arasincla
biiyiik bir tezat hasil oluyor» (10) demekteydi.

Enciimen’in cumhurbaskanlign makam: hakkimdaki teklifleri gercek-
ten itiraza sebep olabilecek mahiyelteydi. Tasari, ya yabanci kurumia-
rn kopya etmek temayiiliiniin sonuca olarak, }f’lhllt da o glinkii {iili siya-

8) Goriismeler, Sf. 231 - 232.
9) Anayasa, Md. T.
10) Gorltismeler, S, 91,
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si duruma uymak endisesiyle, yiiriitme uzvunun tamamen Meclis’e tibi
olmasi prensibinden bircok noktalarda ayrilmaktaydi.

[lk ayrilma, Cumhurbagkan’mn yedi yillik bir siire icin secilmesi
nuLtamnd’wdl Rﬂl(—"ﬂ Mebusu Siireyya Bey, Meclis’in siiresi sadece dort
yilken boyle yedi yilik bir siirenin dogru olmuiyacagina isaret etmektey-
di. Nigde Mebusu Ebubekir Hizim Bey, Fransa’da Ikinci Cumhuriyet
devrinde Cumhurbagkanr’mn dort yil icin secildigini ve, bu siire bittik-
ten scnra dort yil gegmeden tekrar secilemedigini belirtiyordu. Ebube-
Kir Hazim Bey, «Yalmz Gazi Pasa Hazretlerinin... fitrab nadirdnelerini
gozoniine alarak tabii ona gore Kanunu Esasi yapilmaz.... Ciinkii maale-
set kendilerine hayati ebediyve vermek bizim elimizde degildir. Binaena-
leyh her tirli ihtimaliti diisiinerek Kanunu Esasimizi tanzim etmekligi-
miz ldzim gelir.... Bunun yedi seneye cikarilmasina bendeniz taraftar de-
gilim» (11) diyordu.

Buna karsihik, Gelibolu Mebusu Celdl Nuri Bey’in cevabi su. oldu :
«Hazim Beyefendi, 1848 tarihli Ikinci Fransiz Cumhuriyeti kanunundan
bahsettiler.... Bizim buraya aldiginuz yedi sene, Ikinei degil, Uciineii
Fransiz Cumhuriyeti'nin tekdmiil etmis seklindeki kanunu esasidir... Su-
rasini da bilmis olalim ki, Gazi Pasa Hazretleri’nin ismi, sahsiyetleri,
«endileri katiyen burada mevzuubahis degildir. Bu kanun, ebedi olmak
arere ve muhtelif kimselerin makamati cumhuriyeyi isgal edebilmeleri
voktai nazarndan yapilnustiry (12) Birkac milletvekili daha yedi yillik
sirenin lehinde konustu. Bazilarnn da, bes veya dokuz willik siirelerden
Jahseden tekliflerde bulundular; fakat sonunda, tasan hiikmii, cumhur-
paskanligl siiresini Meclis'in stiresine uyduracak sekilde degistirildi.

Cumhurlmgkaﬁ1’113'11 kimler arasindan secilecegi noktasinda, Encii-
men, herhangibir milletvekilinin veya milletvekili olabilme sartlarina sa-
hip herhangibir kimsenin Cumhurbaskani segilebilmesini teklif ediyor-
du. Mentese Mebusu Yunus Nadi Bey de daha bircoklan, cumhurbas-
kanhg: siiresi de dort yil olduguna gore, Cumhurbagkani’m milletvekil-
leri arasindan se¢menin makil olacag: fikrini ileri siirdiiler. Eskisehir
Mebusu Abdullah Azmi Efendi, Enciimen’in teklifini kabule taraftardi,
ciinkii soyle diisiiniiyordu : «Meclis'te bulunmadigi takdirde, yani mebus
olamadig: takdirde, nicin degerli ve mimtaz olan bir adam o makama
gelimesin ve gelmek tmidini beslemesiny. (13) Biraz daha tartismadan
sonra, Kanunu Esasi Enciimeni, Meclis’'ce de kabul olunan soyle bir
ibare teklif etti: «Tirkiye Reisicumhuru, Biiyiik Millet Meclisi heyeti

11) Goriismeler, Sf. 243.
12) Goriismeler, Sf. 243 - 244,
13) Gorismeler, SI. 255,
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dmumiyesi tarafindan ve kendi Azas meyanindan bir intihap devresi
icin intihap olunur... Tekrar intihap olunmak caizdir.s (14)

Cumhurbagkaninin Meclis’le ve Bakanlar Kuruluy'la olan miinase-
betleri hakkindaki temel madde, Kanunu Esasi Enciimeni tarafindan
s6yle tesbit edilmisti :

[

«Reisicumhur, Devletin reisidir, Bu sifatls merasimi mah-
susada Meclis'e ve lizum gorditkce fera Vekilleri Heyeti'ne ri-
yaset eder. Relsicumhur, makaminda bulundukea, Meclis mii-
hakagsat ve miizakerating 1stirak edemez ve ey veremez.» (15)

Bu maddeye karsi Meclis'te cidd; hicbir itirazda bulunulmadig1 gi-
bi, Cumhurbaskaninin her yil Kasim aymda hiikiimetin gecen yildaki
calismalar ve giren yil icinde alinmas uygun gorulen tedbirler hakkin-
da bir soyley vermesi yahut soylevini Bashakan’a okutmas: sartina da
itiraz edilmedi. (16) Cumbhurbaskani'nin devlet baskanhgr durumunun
tabil bir sonucu olarak beliren siyasi lemsilciler tAyin etme’ ve yabaner
devletlerin siyast temsilcilerini kabul etme yetkisi hicbir soru sorulma.
dan kabul olundu. (17) Basbakanin Cumhurbaskani’nca Meclis tiyeleri
arasindan tdyin olunmasi, oteki bakanlarin  Basbakanca Meclis tiyeler
arasindan secilip Cumhurbaskan: tarafindan onandiktan sonra Meclis’e
sunulmasi (18) ve Cumhurbaskani’nin cikaracagi biitiin kararlarn Bas-
bakan ile birlikte ilgili bakan taratindan imzalanmas; (19) yolundaki
teklifleri de Meclis toptan tasvip etti. Biitiin bunlar, Bat Avrupa’da,
devlet baskan: iinvanm tasiyanlar  tarafindan yerine getirilen normal
yetkilerdi ve kabine hiiktimetinin islemesi icin bunlar elzem sayiliyordu.

Cumhurbaskanhg: yetkileri hakkindaki 8biir maddelerdeki bazi nok-
talar, herseyi ince eleyip sik dokuyan Meclis’in goziinden kagmadi. En-
cumen tarafindan itina ile hazirlanan cumhurbagkanlhigi vemininin millj
egemenlige hichir atifta bulunmadigina isaret ediliyordu. Meclis, yemin-
de degisiklik yapti ve Cumhuriyet kanunlarmi sayma ahdinden sonra,
«hakimiyeti milliye esaslarina riayel» (20) ibaresi ilAve edild;.

Cumhburbaskany’nin sorumlulugu bahsinde, Enciimen soyle bir tek-
litle yetiniyordu : «Reisicumhur ancak hiyaneti vataniye halinde Tiirki.
ye Bliyiik Millet Meclisi’ne karsi mesuldiirs. Eskisehir Mebusu Arif Bey,

14) Anayasa, Md, 31,
15} Anayasa, Md. 32.
16) Anayasa, Md. 36.
17) Anayasa, Md. 37.
18) "Anayasa, Md, 44.
18) Anayasa, Md. 39.
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Cumhurbaskant’nin, sayacagi ve savunacagi kanunlara uymadigr zaman
da mi sorumlu tutulmiyacagim sormaktaydi, Mazbata Muharriri Celal
Nuri Bey, kanunlara ve Anayasa’ya uymamanin vatan haymlig: teskil
cdecegi fikrindeydi. Dersim Mebusu Feridun Fikri Bey ise bununla tat-
min edilmis degildi. Diyordu ki, «Mesuldiir, kelimesinin mAnasi ne su-
retle tecelli edecektir ? Mesuliyeti siyasiye midir, mesuliyeti cezaiye mi-
dir P.... Reisicumhur ne suretle itham edilecektir ? Hangi heyet itham
edecektir 7 Muhakemesi ne suretle cereyan edecektir?s (21) Celal Nuri
Bey sozlerini su sekilde aciklads :

«Yemin formuliinlin iginde, kavanini esasiyeye vesair ka-
vanine riayet edecegi mezk@irdir. Reisicumhur, bu gibi kavani-
ne 'riayet etmedigi takdirde hiyaneti vataniye clriimiinit irti-
kap etmis olur... Mesuliyeti siyasiyesini dogrudan dogruya He-
yeti Vekile tekabbiil ettiginden, Meclis’e karst mesul olan He-
yetl Vekile veyahut fildn vekildir. Mesuliyeti cezaiye bahsine
gelince.... dyle bir adam, acaba fildna tokat atacak mi, filin
clurmu istilzam eder bir is yapacak mi dive ' tasavvur etmek
bendenizin fikrimece ayiptir.» 22

Madde, agiklanmak ve yeniden diizenlenmek iizere Enciimen’e iade
edildi. Enctimen, maddenin ilk sekline «Reisicumnhur’un 1sdar edecegi
bilctimle mukajirerattan miitevellit mesuliyetin.... mezkir mukarrerat
imza eden Basvekil ile vekili aidine raci» olacagir ve «Reisicumhurun
hususaty sahsiyesinden dolayr mesuliyeti l4zim geldikge.... masuniyeti
tesriiyeye taallik eden madde mucibince hareket» edilecegi tarzinda
baz1 ilaveler yapti. (23)

Enctimen’in teklifleri arasinda en cok tartismaya yolacanlar, Mec-
lisin feshi, kanunlarm ildni ve harp kuvvetlerinin komutanhg ile ilgili
cumhurbaskanligr yetkileri olmustur. Hic siiphe yok ki, Meclis, vaktinin
en cogunu bunlara harcamistir,

Ik mesele tizerinde, Tiirkiye'de bllhclssa hassas davranilisi, vaktiyle
II. Abdiilhamit ile Vahdettin’in parldmentolar feshedip uzun miiddet
yeni secimlere gitmege yanasmamis olmalarndan ileri gelmektedir. En-
cimen, Meclis’in, ya kendi karariyla, yahut da Cumhurbaskan’nin Ba-
kanlar Kurulu'na damstiktan sonra alauagl bir kararla feshedilebilmesi
teklifinde bulunmustu. Saruhan Mebusu Abidin Bey, «btlin kuvvetini,
hakimiyetini bildkaydiisart kendi mev cudiyeti siyasiyesine istinaden nef-
sinde cem etmis olan Meclis, onii¢ kisilik, ki kendi icerisinden ay1rmis
oldugu onti¢ kisinin, bir heyetin miitaliasiyla nasil fesholunuyor ? »

21) Gortsmeler, Sf. 35].
22) Gorismeler, Sf. 352,
23} Anayasa, Md. 41.
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(24) demekteydi. Izmir Mebusu Mahmut Esat Bey de buna benzer bir
fikir ileri siirmekteydi :

«Bilakaydiigart hiakimiyet millete aittir, diyoruz. Ve sonra
bu kadar blyik bir kuvveti, icinden intihap etiigi Reisicum-
hur, yine icinden intihap ettigi kabinenin reyini alarak fes-
hedebilmektedir..., Bundan biiyiik darbe, biitiin hukuku esasi-
ye tarihi icinde ne vakit irtikap edilmistir?... Bu fesih hakki
bu suretle verildigi takdirde.... istizahin ménasi yoktur. Istizah
karsisinda kendisini siki mevkide goren bir kabine, behema-
hal Meclis'in feshi icin Reisicumhur’a gidecektir. Biitce ten-
kidatinda kendini miskiil bir vaziyette gdren kabine behema-
hal fesh icin Reisicumhur’a gidecektir... Iyi bir hitkGimet gelir,
iyi bir Reisicumhurumuz vardir; bunlara riayet eder. Dogru-
dur. Fakat mesele bir Reisicumhur meselesi degildir, Biitlin
Tiirk mukadderatls meselesidir.» (25)

Kiitahya Mebusu Ragip Bey, secimlerin yenilenebilmesi prensibine
degil fakat kullamlan ustile itiraz ettigini belirtmekteydi. Kendisi, Cum-
hurbaskani’nea boyle bir karar ahinabilmesi icin milletvekillerinin ticte
birinin tasvibini sart kosmaktan bahsediyordu. Cebelibereket Mebusu
fhsan Bey, Enciimen’in teklifini soyle savunmaktaydh : | |

«Millet bize tevdi ettigi noktali nazarli, muayyen programi
bir miiddet sonra tadil mechuriyvetinde kalirsa... bizi degistire-
mez mi, bizim degistirmekligimiz 18zim gelmez mi, Hakimiyeti
Milliye bunu istemez mi, emir etmez mi; Hikimiyeti Milliye,
Milletin HAkimiyeti degil midir ?.... Ben, Reisicumhurun hu-
kimetle bilittihat Heyeti Celilenizi feshetmesinden, yahut da-
gitip da tecdidi intihaba karar vermesinden korkmam. Karar
vermek seldhiyetinin kendisinde temerkiiz etmesinden dolayil
Meclis’in, vazifei tesriiyesini hakkiyle ifa edememesinden kor-
karim. Binaenaleyh Heyeti Icraiye ile Reisicumhura tecdidi
intihap seldhiyetini vermeyi zaten hayat dogru gormez.. Yine
hayattan aldigimiz neticeye gore, Oyle bir an gelir ki, herhan-
gi bir meclisin tecdidi intihabl kararinin diger bir meclise kar-
s1 verilmemesi memleketin menafii dliye ve hayatiyesine dog-
rudan dogruya mutabik olur. Gordik, hitkimet, memleketi te-
ali ettirmek, ylikseltmek ve idare etmek icin elindeki yiiksek
ve miisbet programinin tatbik etmek flzere iken istinat edece-
31 bir ekseriyeti bulamaz. Meclis'in icerisinde bir tesettut hu-

‘kiimrandir... Boyle bir Meclis’te, boyle bir hayat karsisinda hu-
kimeti nasil idare edeceksiniz, memleketi anargiden nasil
kurtaracaksiniz ?.... Su halde yapilacak is nedir ? Yapilacak is
budur ki, tehlikeleri bertaraf ederek, metinleri meczederek

94) Gorismeler, Si. 41,
25) Goriismeler, Sf. 58
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veni bir ustl bulmaktir. Oyle bir usfl bulalim ki, Meclisidlinin
veya bunu istihlaf edecek diger meclisin tesrii seldhiyeti zafa
dliismesin ve ayni zamanda Meclis’te tesetttt hé&sil oldugu za-
man, hiikiimet, istinat edecek bir kuvvet bulamadigl zaman,
tecdidi intihaba karar vermek mumkin olsun.» (26)

Karesi Mebusu Siireyya Bey, kuvvetler birligi prensibini birakip da
kuvvetler aynmina gidilmesini onlemek icin iradettigi heyecanh bir hi-
tabeyle bircok milletvekilini de pesinden stiriikledi : «Efendilers, diyor-
du, «Meclis’i dagitmak meselesini,, vani yaldizhh ifadesiyle tecdidi inti.
hap hakkim, velev uzak bir iti icin olsun, saltanat teessiisiine, tacidar
zuhuruna katiyen méani olmak azminde olan bir milletin hakiki miimes-
sili bulunan Meclisi Celileniz, hicbir zaman bir salis ve makama vere-
mez.... Bunu bugiinkii sekli hazir Devletimizden ve teskiliti haziramizin
basinda bulunan insanlaiin sahsindan bir zerre istibabirmz bulundugu
icin mevzuubahis etmiyoruz. Biz bugilinii degil, lic bes seneyi de degil,
ilAmasallah yasiyacak olan bu milletin saadetini, hdkimiyetini, hakimi-
yeti katiye ve maddiyesini digtinerek, onun ebediyen muhafazasi endi-
sesivle bu miitaldati hakikiye ve ilmiyeyi serdediyoruz.» (27) Siireyya
Bey, daha sonra, boyle bir maddenin, biitin milleti temsil eden Meciis'i
bir tek fertle bir tulmak anlamina geldigini belirtmekteydi.

Kiitahya Mebusu Recep Bey'in, Meclisi -fesh icin hiitkiim konulma-
digi takdirde millet icin aym derecede tehlikeli durumlarnn ortaya cika-
cagl yolunda yaptig1 itirazlara ragmen, Meclis, maddeyi oldugu gibi
reddelli.

Enciimen mazbatasinda bundan sonraki madde, Meclis donemi bit-
meden secim yenilemege karar verilirse, yeni toplanan Meclis’in, secim
donemine bashyacag: larihi tesbit etmekteydi. Acaba, daha onceki mad-
denin reddedilmesi, bu maddenin de diismesini mi gereklirecekti ? Sii-
reyva Bey, Anayasa ile yetki wverilmemis olsa bile, bir Meclis’in kendi
meveudiyetini sona erdirmege ve yeni secimlere gitmege hakki oldugu-
nu iddia etmekteydi. Mentese Mebusu ve Enciimen Reisi Yunus Nadi
Bey, bu yetkinin Anayasa’da acikca belirtilmesinde israr etti. Kiitahya
Mebusu Recep Bey ise, Meclis bir defa artik millete faydali olamiyaca-
gima karar verdikten sonra, yeni secimlere gidilmesinin tabii oldugu ka-
naatindeydi. Kiitahya Mebusu Ragip Bey, bir = 6nceki maddeyi reddet-
mekle, Meclis’in, yeni secimlere gidebilmek hakkimi da kaybettigini soy-
liyordu, Erzurum Mebusu Raif Bey de, nisabin cogunluguyla yeni se-
cimlere karar verildigi takdirde, milletvekillerinin dortte birinden pek az

26) Gortsmeler, Sf. 191 - 193,
27) Gortusmeler, Sf. 200,
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fazlasina lehte oy verdirmek suretiyle Meclis’in ansizin feshedilebilece-
gini belirtmekle Enciimen’in tasarisindaki zayif noktalardan birini daha
gostermis oluyordu. Sonunda, bir uzlasmaya varlarak, yeni secimlere
gitmek yetkisinin acgikca Meclis’e ait bulundugu soylenmemekle bera-
ber, bunun boyle oldugu gayet kuvvetle ima edilmek suretiyle cesitli
goriisler birlestirildi., Reddedilen maddeden sonra gelen madde, «intihap
devresinin hitamindan evvel Meclis adedi miirettebinin ekseriveti mut-
lakasiyla intihabat tecdit olunursa, yeni ictima eden Meclis’in intihap
devresi iik tesrinisAniden baslar« (28) sekline sokuldu.

Iik sunulus sekliyle, tasar, Birlesik Devletler’dekine benzer bir tarz.-
da, Cumhurbaskanma veto hakki tammaktaydi. Cumhurbaskan’ndan
Meclis’ee kabul edilen kanunlart yedi giin icinde ildn etmesi isteniyor-
du; fakat Cumhurbaskanr, ilinmmi uygun gormedisi kanunlar, sebeple-
tini de belirtmek suretiyle, bir ay icinde Meclis’e jade edebilecektir. Bu
takdirde, Meclis, ya kanunu degistirecek, vyahut da ilk seklivle kabul
edilmesine iicte 'iki cogunlukla karar verecekti. Anayasa'min timii lize-
rindeki goriismelerde, Saruhan Mebusu Abidin Bey, teklifin kuvvetler
ayrimi prensibini getirdigini soyliyerek itirazda bulundu. Bursa Mebusu
Refel Bey ise, ikinci bir meclis olmadigima gore, tek meclisin acele hare-
ket etmesine karsi bir teminat olarak vetoya ihtiyac oldugunu belirtti,
Tum tzerindeki gortismelerde, cofunlugun diisiincesi kuvvetleri Mec-
lis'te toplamak fikrinin o derece lehindeydi ki, Enciimen baslangictaki
teklifini geri ald: ve onun yerine, Cumhurbaskan’nin Anayasa ve biitce
kanunu hari¢ olmak tizere, uygun bulmadigi kanunlar: on giin icinde
Meclis’e geri verebilecegini ve Meclisin de 4di cogunlukla bu itiraza
karsi koyabilecegini ifade eden bir madde getirdi. Konya Mebusu Refik
Bey @0}1@ diyordu.:

«Bu Teskilat: Esasiye Kanunun renk ve seklini anlamakta
bendeniz de hakikaten miigkildt cekiyorum. Kanunu esasiler
halitasi denmege bihakkin 14yik o'an su proje bir taraftan
vahdeti kuvayi, diger taraftan tefriki kuvayi, &biir taraftan
tevzini kuvayl karmakarisik bir surette almis ve bu iic esasin
halitas1 seklinde Meclis'e tevdi olunmustur.. Eger prensibimiz
vahdeti kuva ise, Meclis'e taalllik eden ve milletin hakimiye-
tinin dofrudan dogruya ifadei katiyesini teskil edecek olan
esaslarin hicbirinin hicbir zata, hicbir sebeple verilmemesi 14-
zim gelir... Bizim Inki'dp hayatimizda tecriibe ettigimiz sey-
lerl diger devletler ger:mmglerdlr Fransa’da, Ingiltere’de Lu- .
nun canli misélleri vardir. Fransa’da icrai ve tesrii seldhiyet
Convention zamaninda kabul edilmis, fakat ¢ikar bir yol ol-
madigl icin ricat olunmustur. ingiltere’de'ﬂmmiﬁrell Zamanin-

e

28) Anayasa, Md. 25.
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da tesrii ve icrai kuvvet ftecrube edilmistir. Se'dhiyet kabul
edilimistir. Fakat ¢ikar yol olmadig: igin, bizzat onun midafii
olan Cromwell tarafindan hali tabiiye avdet edilmistir... Do-
niip dolasip yine bu esasa avdet edecegimizi katiyen bildigim
icin, tefriki kuva yoluna gidiniz, derim... Bendeniz diyorum
ki, eger prensibimiz ve miidafaa ettigimiz esas ve elimize ve-
rilen su Tegkildti Ecasiye Kanunu projesi, vahdeti kuvanin
ifade ettigi mana ve mefhumdan ibaret ise bir hakkimzi hig
bir tarafa veremezsiniz.» (29)

Bu son noktaya Mazbata Muharriri Celal Nuri Beyin cevab1 su se-
kildeydi : «Bu maddenin veto ile katiyen qlakas1 yoktur. Veto birkac tiir-
lii olur. Bir «veto absoluy vardir ki Kaiserler, zalim hiikiimdarlar za-
maninda olurmus. o olamaz... Bir miiddet tatbikine mini bir veto vardir
ki, su miiddetle bu tatbik edilmiyecektir, ondan sonra soyle yapilacak-
tir, denir. Su usille, diinyanin her tarafindaki ulemamn kitaplarina mu-

racaat ettik, bunlann hepsi de bunlarin veto olmadigim gosteriyor ve bu
veto degildir» (30)

Kiitahya Mebusu Recep Bey ise, Cumhurbaskan’nin da bir Meclis
iiyesi oldugu distintilecek olursa, teklifin hakli goriilebilecegini soyle-
mekteydi. -

Nihayet,” Meclis, Kanunu Esasi Enciimeni tarafindan teklif olunan
veni melni kabul etti. |

Hic sliphesiz, tartismalarn en uzunt, Cumhurbaskanina harp kuv-
vetlerinin baskomutanhgmi verent Encumen teklifi iizerinde olmustur.
\illetvekillerinin cogu, bunu milli” egemenlik prensibine karsi dogrudan
dogruya bir tecaviz saymaktaydilar. Bu yetkinin Biiyiitk Millet Meciisi
tarafindan icra edilmesinde 1srar ediliyordu. Eskischir Mebusu Arif Bey
soyle demekteydi : -

¢Eski zamanlarda oldugu gibi, bir hilkimdarin san ve §e-
refi, bir padisahin ihtirasi i¢in milyonlarca evliddini feda ede-
cek milletler, bugiin yer yuziinde kalmamistir. Binaenaleyh,
harbe karar vermek, ilani harp etmek gibi milli hayati mese-
leler  milletlerin hukuku sarihesinden, hukuku mesruasindan-
dir. Bunu nazar dikkate alan Meclisi Alinize 26. madde ile bu
hakkl tayin ve tesbit etmistir.. Harbe karar vermek nasil bir
milletin hakk: sarihi ise, o harbi hisni suretle intac ettirmek
icin icabeden butin vesaite miiracaat etmek de yine o mille-
tin mukaddes bir hakkidir... Gazi Pasa Hazretleri gibi iyi bir
paskumandan nasil ki milleti haldsa gotiiriirse... fena basku-
mandanlar da daima memleketi felaketten felakete gothurdr...

99) Goriismeler, Sf. 264 - 265.
30) Goriismeler, Sf. 266.
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Bu noktai nazardandir ki, efendiler, ihtimal ki bildhare Reisi-
cumhur olacak herhangibir sivile boyle l4elettdayin baskuman-
danlik gibi mithim bir wvazifenin tevdiini bendeniz menafii
milliye ve aliyei vataniye ile kabili telif goremem.» (31)

Arif Bey, sildhli kuvvetlerin baskomutanhgim Meclis’in manevi sah-
siyetine vermek ve fiilen baskomutanlik yapacak kimsenin secilmesi icin
de, hitkiimeti, Milli Savunma Bakanhg, Askeri Stira ve askeri islerle il-
gili baska makamlara damsmaga mecbur tutmak taraftarydi. Minasip
bir baskomutan bulundugu takdirde, Meclis, Cumhurbaskani'min tavsi-
* yesi lizerine boyle bir tayini tasdik etmeliydi.

Mazbata Muharriri Celal Bey'in verdigi cevap su olmustur :

«1875 tarihli Fransiz Kanununun 3. maddesi mucibince
reisi hilkimet dogrudan dogruya baskumandandir.. Sekl
cumhuriyette yeni Faﬁﬂan kanunlar, eski yapilan kanunlar,
bunlarin hepsinde baskumandanlik Reisicumhbhur'a mevdudur.
Yeni yapilan Lehistan Kanununda dogrudan dogruya Reisi-
cumhur’a mevdudur.... Askere kumanda etmek de icra vazife-
sidir. Baska bir sey deglldlr Binaenaleyh bunun da ku E‘LlI'EﬂE
kabul edilmesi ldzim gchr » (32)

Kiitahya Mebusu Recep Bey ise su fikirdeydi: Bams zamaninda,
Cumhurbagkan1 baskomutan sayilmali, harp zamaninda da, ordulara {ii-
len komuta edecek bir kimse secilmeliydi; bu kimse ve onun isgal ede-
cegi mevki her tirli siyasi miildhazalann tstitnde kalmalydi; bir ay 6n-
ce kabul edilen bir kanunun 9. maddesiyle, bars zamanmda ordulara
komuta etmek bakimmndan en yiiksek makam olarak bir Genel Kurmay
Bagkanhigi kurulmustu ve Genel Kurmay Baskam bagmmsiz olarak cali-
sacakti; harp zamamnda ise, baskomutanin secilmesini muhtelif encii-
menlere, heyetlere birakmak feldket dogururdu; bu sebeple, Bakanlar
Kurulu birisini tavsiye etmeli, Cumhurbaskan: da tAyini yapmahydi. (33)

Saruhan Mebusu Abidin Bey, ordulara komuta etmenin Meclis’e ail
bir yiirtitme gorevi degil, Mcelis’in bir kanuni hakk: oldugu fikrindeydi
ve Meclis yetlcileriuin devredilmesini 6nlemek istiyordu. Karesi Mebusu
Ali Suuri Bey, Kanunu Esasi Enclimeni'nce milletin hukuki egemenligi-
ne aykiri bircok maddenin hazirlannus oldugunu ve baskomutanlik hak-
kindaki maddenin de bunlar arasinda sayilabilecegini soyliiyvordu. Ken-
disi soyle demekteydi: «Enctimen, bu selidhiyeti, Reisicumhur gibi me-
sul olmayan bir makama nasil vermistir ?.... Beni hasta hédlimle soz soyle-

—

31) Gorusmeler, Sf. 276 - 277,
32) Goriismeler, Sf. 280.
33) Goriismeler, Sf. 280 - 291,




1924 ANAYASA UZERINDE MECLIS CORUSMELERI 121

mege sevkeden sey, esbabi mucibe ile maddeler arasinda gordiigiim ie-
nakuzdur. Bu, benim ruhuma cok elim 1ztirap verdiy» (34) Ali Suuri
Bey'e gore, Enclimen yabane: anayasalardan fazla aktarmalar yapmusti;
milli egemenlik milletin hayatimdan dogmustu, en ivi kanunlar da milli
tecritbelere dayanarak yazilan kanunlar olacakti,

Ayni muhakeme tarzim takip eden Mersin Mebusu Niyazi Bey, ba-
his konusu yetkinin Cumhurbaskanina verilmesi icin Mazbata Muharri-
1i tarafindan Fransa’dan emsal gosterilmesini hatal buluyordu; ciinkii,
Fransiz Cumhurbagkan1 bu yetkiyi sahsen kullanmamakta, sorumlu bir
bakan wvasitasiyla icra etinekteydi. Anavasasi kuvvetler ayrmmi doktrinine
cdayanfin Birlesik Devletler haric, baska devletlerde de Cumhurbaskan
ordulara komuta etmiyordu. Niyazi Bey sozlerine soyle son verdi: «Rei-
sicumhur'u kendisi intihap etmek seldhiyetini nefsinde goren bir Meclis,
neden Baskumandanlik intihabinda ducan tereddil olsun P» (35)

Enciimen Reisi Yunus Nadi Bey’'in cevabl soyledir :

«Memleketin menafii Aliyesinin en yiiksek bir noktasini
tegkil eden miidafaay1r vatan kaziyesi, bir Meclis'in ihtirasati
siyasisine ve tesadiifati muhgelifesine terkedilemez.. Harbin
ilanini tasvip meselesini kabul ettik, yoksa 280 kisi ne orduyu
ihzar edebilir, ne de zafere ve feldkete striiklemek icin gidip
harple mesgul olabilir. Mesul.... heyeti vekilenin getirmis ol-
dugu baskumandani kabul etmelisiniz... Bizdeki tesadtf ar-
kadaslar: sasirtiyor. Tesadlifen Reisicumhurun asker bulun-
masindan dolaylr Teskildti Esasiye Kanununda.... baskuman-
danlik Reisicumhur’a mevdudur, demekle onu bilfiil riyaseti-
cumhur yapacaktir, degi'dir, Heyetl icraiye yapacaktir.» (36)

Eskisehir Mebusu Arif Bey, 280 tiyeli bir Meclis’in harp idare ede-
miyecegini kabul ediyor, fakat baskomutanin Meclis'ce denetlenmesi
noktasinda 1srarla duruyordu. Kendisire gore, secimi yapmak zor ola-
cakti ; ebliyetli kimselerin sahip olduklari vasiflarin hitkimetce ve Milli
Savunma Bakanliginca birer birer incelenmesi ve tdyinin Cumhurbaska-
ni vasttasiyle Meclis’e tavsiye edilmesi gerekecekti. Arit Bey, harp kuv-
vetleri baskomutanhigimn Meclis’in manevi sahsiyetine ait oldugunu de-
fa defa soylemekteydi. '

Kuvvetlerin Meclis'te toplanmasi prensibine siki sikiya baglanilma-
s1, Bursa Mebusu Refet Bey’i aksi prensip tzerinde durmaga sevketmis-
tir, Refet Bey soyle diyordu :

34) Gortusmeler, Sf. 297,
3b) 'Gorismeler, Sf. 305.
36) Gortismeler, Sf. 306 - 307.
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«Kuvveti isterseniz bir fertte bulundurunuz, isterseniz bir
Meclis’te toplattiriniz. Neticesi behemehal istibdattir ve rFunu
tarih boyle gostermistir ve blitin hukuku esasiye alimleri btu-
nu boyle tesbit etmistir. Eger biz koca bir tarihi, egkdll, hudu-
du muayyen bir ilmi cigniyerek hareket etmek istiyorsak,
memleket icin hayirli bir is yapmiyoruz, katiyen. Milletler....
tecriibe etmislerdir, demislerdir ki bu iki kuvveti birlestirme-
ge imkan yvoktur... Neticesi istibdat oluyor. Onun i¢in ayirmak
14z1im gelivor. Ayrildigr takdirde mademki miisadem= oluyor.
Miisademeye mani olmak icin mantiki birkac¢ tarik vardir. Bir
defa ikisinin arasina bir duvar cekecegiz. Diyecegiz ki, sen
burada calisacaksin, sen kurada calisacaksin.. Senin vazifen
vazifel tesriiyedir. Kanunu yaptigin giti bu duvardan a}latlr—
sin. Burada icra wvazifesini ifa eder.» (37)

Refet Bey, Amerika, Isvicre ve Imparatorluk Almanyasindaki sis-
temleri inceledikten sonra, yiiriitme uzvunu yasama uzvuyla dogrudan
dogruya temas hélinde bulunduran ve her iki uzva da esit derecede yet-
ki taniyan bir parldmanter sistemin en iyi sistem oldugu sonucuna viuri-
yordu.

Daha cmeli bir noktadan Rarcket ederek aym sonuca erismek iste-
ven Kiitahya Mebusu Recep Bey ise soyle demekteydi :

«Hakimiyeti milliye dinyada kabili tasavvur olan biitiin
seldhiyetlerin fiilen bir meclis uhdesinde toplanmasi teldklci-
si degildir.... Mecls’in mevzu ustiller dairesinde tevzi ettigi va-
zife, yine Meclis'in ya intikabina nail olmus bir reisicumhur
veyahut itimadina mazhar olmus bir heyeti vekile tarafindan
temsiyet olunur.. Niyazi Bey, gayrimecul bir zata nasil, ou-
yor da mesuliyeti A&mir bulunan bir memuriyeti tevdi edijo-
ruz, buyurdular.... Relsicumhurumnz gayrimesul ise, Meclisia-
liniz mesul miidiir ? Kime karsi, hangi seye karsi?.. Basku-
mandan bir heyeti icraiye tarafindan, mesul bir heyeti vekile
tarafindan inha edilir ve reisicumhur tasdik ederse, onun me-
suliyeti heyeti vekile {izerindedir.. Meclis bir baskumandani
murakabe edemez. O, baskumandani tayin etmek mesuliyetini
almis olan ve kanunun ruhu mucikince bu Meclis'te her daki-
ka murakabe ve 1skat edilebilecek olan Heyetl Vekile’yl mura-
.kabe eder.» (38)

Karesi Mebusu Siireyyva Bey, Refet ve Reiik Beyler'in sozlerinde
milli egemenlik prensibine aykin taraflar bulundugu fikrindeydi; clinkii
ona gore, milll egemenlikten maksat, halk adina Millet Meclisi'nin ege-
men olmasiydi. Siireyya Bey, «Recep Bey biraderimizin teklifleriyle be-
nim teklifim arasindaki fark, Recep Bey wvakti hazerde dahi bir basku-

¥

37) Goriasnieler, Sf. 315 - 316.
38) Gorismeler, Sf. 319 - 325.
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- mandan vekileli tasavvur ve kabul ediyorlar, Bendeniz ise. bunu ne k-

bul ediyorum, ne cevaz veriyorum, ne de liizum goriiyorum.» (39) di-
yordu. Kendisi, Meclis'in maddeyi degistirecek bir onergeyi kabule ha-
zir oldugunu disiinerek su teklifi one siirdii : «Kuvayr berrive, bahriye
ve havaiyenin baskumandanlhgi T. B. M. M. nin sahsiyeti maneviyesin-
de miindemictir. Meclis, bu seldhiyeli, vakti seferde Heyeti Vekile tara-
findan intihap ve Reisicumhur tarafindan tasvip olunacak bir basku-
mandan vekili marifetiyle istimal eder.» (40)

Izmit Mebusu Ibrahim Bey, Sakarya Muharebeleri sirasinda bagku-
mandanhgin Gazi Mustafa Kemel'e verildigini ve obilir milletlerin de
baskomutanhign kendi Cumhury-skanlarina verdiklerini Meclis’e hatir-
latmaktaydi. Cebelibereket Mebusu lhsan Bey, fikir aynhgmn biiyiik 6l-
gide nazarl esaslara dayandigim belirterek, millet i¢cin hayali onem ta-
styan boyle bir iste, Meclis’'in, Fevzi Pasa, Ismet Pasa ve Gazi Pasa gibi
biiylik komutanlarin fikrini almasi gerektigini soyliiyordu. (41)

[smet Pasa o sirada Meclis'teydi ve kendisinden istenen miitalaay:
su sekilde bildirdi :

«Meselenin ruhu, hali sulhte iken muhtemel bir sefere
karsl esbabr muvaffakiyeti ihzar etmektir.... Ordunun, siyaset-
ten hari¢ olarak, miiteessir olmiyarak uzun miiddet miistakil
bir elde sefere hazirlik imkanimi temin etmesi 1azimdir.. Bu-
gune kadar bulunan care ikidir: Miistakil Erkdni Harbivei
Umumiye veya hazerde baskumandanlik... Seferde kuvvetlerin
sevk ve idaresi baslica biiylik bir vazifei icraiyedir, Bu, hatta
mesuliyet esasi, {izerinde, mesuliyet ve murakabeye tabi olan
tegkilata, dofrudan' dogruya HikGmet'e verilmek Ilizimdir.
HukGmetin inhasiyla Reisicumhur tarafindan tdyin olunur,
demek lazimdir.. Bagskumandan, Hilkimet elinde bir vasitai
icraiyedir ve kendi mesul oldugu icin memleketin biitiin me-
nabll idariyesini de o adamin muzafferivetini teshil ve tesrie
sevketmek lazimdir.. Ya Hitkimet memleketin itimadina
mazhar olmiyan bir adami baskumandan tayin ederse, Hiik{i-
meti derakap digirfirsiintz... Ayrica seferde dosrudan dogru-
ya Meclis tarafindan miintehap baskumandan mi yvapmak
istiyorsunuz ? Bu da yapilmisfir ve bunda bir mani yoktur.
Fakat o baskumandan... bir diktatordiir.... O hiikfimetin bii-
tin vesaitini kendi noktai nazarina gore, teveih edecektir.
Mesul benim. Ben, baskumandan tiyin olundum. Binaenaleyh
filan isi sOyle yapacaksimiz, filan isi soyle yapacaksiniz, diye-
cek.» (42) :

]

— e

39) Gorusmeler, Sf. 328.
40) GoOrtismeler, Sf. 329.
41) GoOriismeler, Sf. 338.
42) Goriasmeler, Sf. 338 - 343.




124 Prof. Dr. EDWARD C. SMITH

Bundan sonra, maddeyi degistirmek tzere cesitli onergeler geldi ve
nihayet Kiitahya Mebusu Recep Bey’inki kabul edildi. Madde su sekli
abiyordu :

Baskumandanlik T. B. M. M. nin gahsiyeti maneviyesinde
miindemic clup Ieisicumhur tarafindan temsil olunur. Kuvayl
harbivenin emir ve kumandasi - hazarda kanunu mahsusuna
tevfikan Erkédni Harbiyei Umumiye Riyaseti'ne ve seferde Icra
Vekilleri Heyetinin inhasi {zerine Reisicumhur tarafindan
nasbedilecek zaia tevdi olunur.» (43)

Bakanlarin se¢imi ve sorumlaryla ilgili maddeler fazla itiraza ugra-
madan kabul edilmistir. Bu arada, yeni kurulan Hiikiimetin, programini,
tasvip edilmek tizere Meclis’e sunmas! icin anayasa tasarsinda hicbir za-
‘man tahdidinin bulunmadig: dikkati cekmistir. Dersim Mebusu Feridun
Fikri Bey, veni Hilkimel'in, isbasma gecmeden once, Fransa ve Belci-
ka'da oldugu gibi, muayyen bir konuda gensoraya tabi tutulmamasini
ve sadece genel bir tasvip alinmak lzere Meclis’e lakdim edilmesini ile-
ri siiriyordu. Kiitahya Mebusu Recep Bey ise, yeni Huktmet Meclis'e
sunulur sunulmaz giliven oyuna bas vurvlmasmm gerekiiren herhangiblz
astile aleyhiardi. Kendisi, «suni bir gensoru sistemi» ni begenmiyordu.
Gensoru, geregi gibi kullanildign takdirde, ancak HilkGimetin su veya bu
konudaki hareketlerinde gortilecek herhangibir kusurun arastinlmasimn-
dan sonra ortaya ¢ikabilirdi. Bunun igin de. Hiiktimetin hi¢ elmazsa bir
14 dort ay isbasinda kalmis olmasi gerekirdi. Ote yandan, Meclis’in gii-
venini almams bir Hitkiimetin yiiriitme faaliyetlerine baslamas: da uy-
gun olmazdi. Recep Bey'in tavsiye eltigi sey, Hikdamet kurulur kurulmsz
programm Meclis’e sunulmasi, gliven oyunun bu program tzerinden ve-
rilmesi ve programi sunma icin de bir zaman tahd dinin konulmasiyd:.

Saruhan Mebusu Abidin Bey, isbasina gelen Bakanlar Kuruluw'nun
Meclis’ce tasvip edilmesini zaruri kilacak sckilde maddeyi degistirmek
istivor ve sovle diyordu :

«Meclis’in HitkGmeti murakalke etmek, 1skat etmek hak-
k1 baska, dogrudan dofruya bir heyet lizerinde hakki tasvibini
istimal etmesi baskadir... Bunlarin arasinda en bariz fark, bi-
rincide tefriki kuvaya dogru gidilmis olmasi, ikincisinde de
vahdeti kuvanin tam ve kamil bir surette Meclis'te 1stimal
edilmis bulunmasidir. Recep Beyefendi arkadasimiz.... bir
programin Meclis’e arzedilmesini ve btunun lzerine itimat re-
yvini mevzuubahs edilmesini minakaga buyurdular. Bu, parléa-
manterizm usuliinde ve bizim eski saltanat devrinde yapmis
oldugumuz usfilden teska bir sey degildir. Program gelecek,

43) Anayasa, Md. 40.
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okunacak ve Hilkkimet itimat reyi alip gidecektir... Onikinci
maddede kabul etmis oldufumuz tasvip keyfivetinin kemakan
Meclis tarafindan hicbir tehlikeli yola martz birakilmadan
kabul buyurmanizi rica ve teklif ederim.» (44)

Kars Mebusu Agaoglu Ahmet Bey, programin tasvibi zarureli lUze-
rinde Abidin Bey ile aym fikirdeydi : «Biz bu tasvip ve tasdik meselesi-
ni sabsi daireden cikararak... tasvip ve tasdiklerimizi Heyeli Vekile'nin
programina itimat suretinde beyan edersek, hem bir usiil, bir sistem dai-
resinde beyan etmis oluruz.... Simdiye kadar miidafaa ve tatbik edilen
ustl, Heyeti Vekile tesekkiil eder, buraya gelir ve arzi endam  eder.
Meclis'te program okunmadan Meclis’in tasvibini fiilen alir.y (45)

Saruhan Mebusu Sabri Bey, yeni Hiitkimetin programmi onbes giin-
cde hazirhyacagina ve giiven oyu alacagima dair bir sart eklendigi takdir-
de Enciimen’ce teklit olunan maddenin tatminkar gériilebilecegi fikrin-
deydi. '

Eskisehir Mebusu Abdullah Azmi Efendi’ye gore, giliven oyuna, an-
cak, Hitktimetce Meclis’e sunulan programin tartisilmasmdan sonra bas-
vurulmasi dogru olurdu :

«Mfuzakere lizerine yaplr mayan itimat ve ademi itimatlar
hicbir vakit itimat ve ademi itimat mAanasini tazammun et-
mez. Ancak gahislar begenilmis olur.. Buraya gelip herhangi
bir sekilde olursa olsun bir beyanname, bir program okuyup
Meclis'ten behemahal itimat almak lazimdir. Cinkil itimat
almalidiz ki o icra vazifesi bu suretle vazolunan kaide ve ka-
nun icra edilmis olsun... Ne i¢in itimat alir? Tabii hatty ha-
reketi siyasisini beyan etmek icin gelir. Binaenaleyh son fik-
ra da burada zaittir.» (46)

Encumen Reisi Yunus Nadi Bey, son nutuklarda ihmal edilen ameli
bir meseleye dokunmaktaydh :

«Abdullah Azmi Efendi Hazretlerine Hiikiimet geldigi giin
program okumalr buyurduklari zaman, bunu Hilkfimetin mes-
ruiyeti icin sart mi kosuyorsunuz; diye sormustum; evet, sarttir,
dediler., Eger Meclis miinakit degilse, tebeddiil edecek bir Hii-
kimetin vaziyeti Meclis'in gelecefi zamana kadar ne olacak-
tir ? Abdullah Azmi Efendi'nin tezine nazaran itimat alinca-
ya kadar HukOmetin vaziyeti gayrimesrudur, o halde hichir
icraat yapamaz, memleket anarsive gider, feldkete stiriiklenir..
Bu izahata nazaran biz yeniden ildve olunacak bir Sey por-
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44) GGorlismeler, Sf. 364 - 367.
45) Gorilismeler, Sf. 372- 373.
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milyoruz ve Recep Bey'in ilave etmek istedigi fikra bizce de
distiniilmistiir.» (47)

Bu tartismalar sonunda, madde, tekliflere uygun olarak degistiril-
di: «Hiikiimet, hatti hareket ve siyasi noktai nazarnm azami bir hafta
zarfinda Meclis'e bildirir ve itimat talep eder.»(48)

Meclis, muhtelif bakanhiklarn bir tek kisinin elinde toplamamn teh-
likeleri iizerinde de durmustur. Enciimen tasansmda, «mezun veyahu’[
herhangibir sebeple mazur olan bir vekile, Iera Vekilleri Heyeti 4dzasin-
dan bir digeri muvakkaten niyabet eder» seklinde bir teklif bulunuyor-
du. Eskisehir Mebusu Abdullah Azmi Efendi Meclis’in dikkatini cekti :
«Biz hitk{imetler gordik ki, ti¢ kisi ile icrayr hiik(imel edilmistir. Binae-
naleyh, bendeniz arzettigim gibi, «bir niyabetten ziyade deruhte ede-
mez fikrasinin ildvesini teklif ediyorum.» (49) Enclimen’in teklifi, «an-
cak bir vekil bir vekiletten fazlasina nivabet edemez» kelimelerinin ek-
- lenmesinden sonra kabul edildi. (30)

Hayret edilecek bir nokta da, anayasa tasamns: ile teklit olunan ka-
mu haklan itizerindeki tartismalann azh@idir. Belki de, milletvekilleri,
Meclis tarafindan Hiuk{met tlizerinde siyasi denetleme kurulmasinin va-
tandaslara ait kamu haklarini korumak icin yetecegini diisiinmiislerdir.
Mazbata Mubharriri, bu boliimii Meclis’in dikkatine sunarken soyle di-
yordu ;: «Eski devletlerin bazi kavanini esasiyesinde buna luzum gortl-
memistir... Iz yeni hiirriyet miicadeldtinda bulunduk ve hiirriyetimiz
bizim icin pek mukaddes oldugundan bu mevadd: eski ustle tevfikan
burada tesbit ettik.» (51)

Bu boliimdeki hiikiimler dikkatle ve eksik birakilmiyacak bir tarzda
kaleme alinmist. 68. maddede «her Tiirk hiir dogar, hiir yasar» seklinde-
ki baslangic hitkmiinden itibaren, «Tiirkiye ahalisine din ve ik farki ol-
maksizin vatandashk itibariyle Tiirk 1tldk olunur» diyen 88. maddeye
kadar, Kanunu Esasi Enciimeni, Bat1 devletleri anayasalarmnda rastlanan
gselencksel hiikiimleri bir araya getirmek ve Tiirkiye'deki tecriibeden
alinan veni hiikiimleri de bunlara eklemek imkdnimm bulmustur. Kanun
oniinde esitlik, viedan, diisiinme, soz, yayun, sikdyet, yolculuk, bagt,
calisma, miilkedinme, dernek kurma, ortaklik kurma, postayla haberles-
me konularmda teminat saglanmis, can, mal, 1rz ve mesken dokunulmaz-
g1, kanunsuz tevkif, iskence, eziyet, zoralim, angarya, kanunsuz vergi

47) Goriigmeler, Sf. 384 - 385.
48) Anayasa, Md. 44.
49) QGortsmeler, Sf. 392 - 393.
50 Anavasa. Md. 49,



1924 ANAYASA UZERINDE MECLIS GORUSMZILERI 127
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vasaklari konulmustur. Ik 6gretim, kadin erkek bitiin Tiirkler icin mec-
burl ve devlet okullarinda parasiz hale getirilmistir. Birkac istisna dismn-
da, kamu haklanyla ilgili boliim, Enciimen’ce sunulan seklivle kabul
edilmistir,

Osmanli Hiitkiimeti'nce verilmis miilki ve ilmi nisan ve madalyalarin
kullamlmasini yasak eden biitiin bir madde. lizumsuzlugu diisiiniilerek
cikartlmistir ; ¢linkii, 6nceki maddelerden biri zaten her tirlii zimre, S1-
nif, aile ve kisi ayricaliklarin kaldirmaktaydi. Meclis’in boyle bir vasak-
lamayr kamu haklanyla ilgili bir béliime koymamayr daha uygun bul-
mus olmast da mumkiindiir,

Her zaman icin giicligiinii muhafaza eden siki yonetim meselesi de
uzun tartismalara yolacmstir. Enciimen tasarisina gore, Hikiimetin, siki
yonetim ildmmi, Meclis toplanti hilindeyse, onanmak iizere, hemen Mec-
lis'e sunmasi, Meclis toplanik degilse. onanmaylr Meclis'in toplantisina
birakmas: gerekmekteydi. Saruhan Mebusu Sabri Bey, harp tehlikesi ha- -
li- disinda, Hiikimetin Meclis’ten miisaade almadan siki yonetim ilin
etmesini dogru bulmuyordu. Siireyya Bey:, cevabinda, eger Meclis top-
lanti hélindeyse, Hikéimetin stki yonetim ilan etmeden énce Meclis'in
miisaadesini alacagim soyliiyordu. Meclis toplanti halinde degilse, bu
takdirde Huk(metin hemen harekete gecebilme imkim da ortadan kal-
kacakti; milletvekilleri memleketin her tarafina dagilmis olacaklarina
gore, Meclis'i bir ay icinde bile toplamak miimkiin olmiyacakt. Siireyya
Bey, «beyhude yere Meclis’i ikide birde toplamak. dagitmak liizumu
gorilmesiny» diyordu. (52)

Denizli Mebusu Mazhar Miifit Bey bunun aksini dustniiyordu:

«Bir ay zarfinda zannederim ki, Meclis burada ictima
edebilir. Binaenaleyh ikide birde Hiiktimet zaten idareyi orfi-
ye ilan etmiyecektir. Mamafih, behemehal Meclis’in tasvibine
arzetmek icin Meclis ictimada degilse, derhal ‘Meclis’i i¢timaa
davet etmelidir.» (53)

Celdl Nuri Bey, bes giin icin siki yonetim il4n etmek gerekirse ne
yapilacagim sordu. Antalya Mebusu Rasih Bey. bir saat icin de olsa
Meclis'in toplanmasi1 gerektigi fikrindeydi. Nihayet, maddeler yeniden
kaleme almmak tizere Enciimen’e verildi. Birkag giin sonra geri geldi-
ginde, Meclis'in iizerinde 1srar ettigi nokta, yani Meclis toplanik degilse
hemen toplantiya cagrnlmasi maddeye ilave edilmisti.

92) Gorismeler, Sf. 433,
51) Gorlsmeler, Sf. 425. |
a3) Goriismeler, Sf. 433 - 434,
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88. maddedeki «Tiirkiye ahalisine din ve wk farki olmaksizin Tiirk
itlak olunury seklindeki ifade bazi milletvekillerinin ilirazlarma sebep
oldu. Istanbul Mebusu Hamdullah Suhi Bey, soyle diverdu :

¢Butln siyasi hudutlarimiz icinde yasiyanlara Tirk unva-
nin1 vermek bizim i¢in bir emel olabilir. Fakat goriiyorsunuz
ki, cok miuskul bir mucadelenin icinden ciktik ve hichirimiz
kalbimizde miucadelenin tamam olduguna dair bir sey tasimai-
yoruz.... Fransa’'da museviler vardir,.. Hars itibariyle Fransiz-
dir.... Ingiltere’de de neslen Ingiliz olmiyanlar vardir. Kullan-
diklar: lisan Ingiliz lisamidir. Tahsil ettik eri mektep Ingiliz
mektebidir... Anadolu ortasinda musevi olarak kalir, musevi
lisanin1 okur, hususi mektep yaparsa, kKanun bunlarl musevi
olmaktan menedebilir mi?.... O halde, madde bizim aleyhi-
mizde kullanilabilir.» (54)

Hamdullah Suphi Bey, bir tek cemaati misdl alarak, Osmanli Impa-
ratorlugunda butin tdbi halklara taminms olan durumu tam bir sekilde
tarit etmis oluyordu. Sinidi de, Cumhuriyet devrinde, bu halklart Tirk
topluluguyla meczetmek gerekiyordu. Celdl Nuri BEﬂ_.e Meclis'ten, mese-
lenin bullm acikhigiyla ele alimimasimt istiyordu :

«Bir zat, Gumiilcineli olmak itibariyle buglin Yunandir,
kezalik bir Manastirli Sirptir, Filibeli bir miisliiman Bulgar-
dir.... Eskiden kir Osmanli sifati vardi. Bu sifati ortadan kal-
diriyoruz. Yerine bir Tiiik Cumhuriyeti kaim olmustur. Bu
Tirk Cumhuriyeti’nin de. bilcimle efradi Turk ve miusliiman

degildir. Bunlari ne yapacagiz,;» (55)

Azinhklann  «vatandaghks bakimindan Tirk sayilmalan yolunda
teklitier de oldu. Hamdullah Suphi Bey, «Tiirkiye ahalisine din ve irk
farki olmaksizin vatandashk itibariyle Tiirk itldk olunmasi» mi teklif etti.
Onun teklifi kabul olundu ve madde bu sekilde degistirildi. (56)

Tarbigmalann sonuna yaklasan Meclis, tidil maddesi iizerinde dur-
maga baslaymca, Bozok Mebusu Hamdi Bey, Anayasa’da  «Ahkim
Umumiye» adi altinda toplanan ilk sekiz maddenin hic t4dil olunmama-
st teklif etti. Teklif reddedildi. Anayasa’da, bugiin, degistirilemiyecek
bir tek madde vardir ve bu, Enclimen’in tasarisinda da aym sekilde be-
jirtilmistir : «Isbu kanunun sekli devletin cumhuriyet olduguna dair olan
birinci maddesinin tadil ve tagyiri hicbir surelle teklif dahi edile-

mez.» (D7)

54) Gorlismeler, Sf. 437 - 439,
55) Gorlismeler, Sf. 439,

56) Anayasa, Md. 88.

57) Anayasa, Md. 102



1924 ANAYASA UZERINDE MECLIS GORUSMELERI - 129

Tlimi oya konuldugu zaman, Anayasa, hemen hemen oybirligine
yakin bir cogunlukla kabul edilmistir. '

Anayasa'min ikinei yansiyla ilgili tarismalann aceleye geldigi gorii-
liyor. Yarg: erki lizerinde onemli hicbir gorlisme olmamustir. Enciimen
tasarisindaki «mahkemelerin mukarreralimi kuvvei tesriive ve kuvvei ic-
raiye hicbir vechile tebdil ve tagyir edemez» (58) seklindeki ifadenin
nasil olup da kuvvetler birligi taraflarlarinin hiicumuna ugramadig sa-
silacak sey. Belki de milletvekilleri, dikkatlerini, daha cok, kuvvetli bir
yiirtitme uzvundan gelebilecek . tehlike {izerinde toplanuslardi. Kimbilir,
belki de, yargilama uzvunun ileride yiiriime uzvuna karsi kendileriyle
miittefik Dlﬂhllf‘i‘(-‘g!ﬂl diistinmiuslerdir.

Makalli idareler hakkindaki kisa maddelerin, - illerle, sehir, kasaba
ve koyleri tiizel kisilik sahibi olarak tamimalarina ragmen- gercekten
multar bir mahalli idare sistemi kurmamis olmalar ve mahalli gelirler
i¢in elverisli kaynaklar saglamamus bulunmalan da milletvekillerini pek
ilgilendirmemistir. Ilierin idaresini yuriitme uzvuna birakan madde,
«vildyetler umuru’ tevsii mezuniyet ve tefriki vezaif esasi tizerine idare

b

olunur« (59) demekteydi.

Gorlismeleri incelerken, baska memleketlerdeki ihtilal - sonrast dii-
sinise hakim olan ve hiikiimeti zarari fakat kétii bir sey sayan zihniye-
tin izlerine rastlanmiyor. Milletvekillerine gore, hiikttmet ashinda iyi bir
seydi. Ihtildli cikaran da, hitkiimet kavrammin kotiiliigii degil, fakat Pa-
disah Hiktmeti'nin koétiliigli ve yabaneflarin tasarlamma miskince bo-
yun egisiydi. Halbuki, Biiyitk Millet Meclisi'nin kuvvetli Hiik{imeti: is-
tiklal miicadelesini teskilitlandirmis ve bu miicadeleyi kazanmisti, Boy-
le bir miicade iginde, ferdi haklar yolundaki istekleri, milli haklan ko-
rumak icin gerekli olan toplu ve birlikte hareket zaruretine tibi kilmak
gerekmisti. Zafer giinii, her Tiirk kendl hiirliglinii milletin hiirligiine
borclu bulunuyordu.

Biitiin gorlismeler boyunca, «millety fikri lizerinde devamli olarak
durulmaktaydi; oyle ki, biraz daha ileri gotiiriilseydi, bunun demokrasi
aleyhine donmesi bile miimkiindii. Mamafih, devletten basli basina bir
gaye olarak bahseden ve totaliter nazariyelere hds olan zihniyete de go-
rismeler sirasinda rastlamlmamaktadir. Tiirk  diisiincesine gore, devlet,
ancak milletin kendi mukadderatina kavusmasimi saglayan bir vasita sa-
yilmaktaydi. Milletin egemenligi ise, en iyi, biitiin yetkileri T. B. M. M.
deki millet temsilcilerinin elinde toplamakla ifade edilebilirdi.

28) Anayasa, Md. 54.
59) Anayasa, Md, 91,
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1924 Anayasas: igin ilhamin nereden geldigi pek beili degil. Avrupa
yasama uzuvlarinda, bir meclis enciimeninin veya komitenin, o6nceden
yetki verilmeden, kendiliginder; meclise teklifler sunmast pek ddet de-
gildir. Acaba, 1923 teki secim kampanyas1 sirasinda, Ikinei Biiyuik Mil-
let Meclisi'nin en 6nemli gérevlerinden birinin de Anayasay1r degistirmek
olacagi hususunda genel bir kanaat mi meveutty ? Acaba, Meclis’in dai-
mi enctimenlerinden biri olan Kanunu FEsasi Enciimeni tyeleri, mutad
encumen gorevlerinden baska bir de bu maksat icin mi secilmislerdi ?
Yoksa, bazilarinin tahmin ettikleri gibi, yeni anayasa hamlesi de, Ttirki-
},fﬁ’yi modernlestirmek yolundaki uzun vadeli planlarn bir parcasi ola-
rak, Gazi Mustafa Kemal’den mi gelmekteydi P Bu sorularm cevabi ne
olursa olsun, muhakkak olan bir sey varsa, o da sudur: 1924 te T. B. M.
M. icin tahditli hiiktimet sisteminden  maksat yasama uzvunun
tahdit edilmesi degil, yiirlitme uzvunun tahdit edilmesiydi. Encilimen ta-
sanist, 1. B. M. M. {istiinliigiini kuvvetle belirtiyordu, Meclis’in oy ver-
digi cesitli degisiklik tekliflerinin hemen hemen hepsi, ya dogrudan dog-
ruya Meclis’in yetkilerini kuvvetlendiriyordu. yahut da yiirilitme uzvu-
nun yetkilerini azaltiyordu. Ikinei Biiyiik Miilet Meclisi mensuplan Tiirk
devletini bir cumhuriyet olarak diisiinmiisler ve devleti bu sekliyle mu-
hafaza edebilmek hususunda ne derece kararli olduklarini gostermis-
lerdir. +
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