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Bu calismada iklim degisikligi sebebiyle go¢ etmek zorunda kalmis kisilere uluslararasi
koruma taninip taninmayacagi ve eger taninacaksa bu korumanin statiisiiniin ne olacagi
tartistlmistir. Bu hususta son yillarda o6zellikle ada {ilkelerinde yasayan ve deniz
seviyesinin yiikselmesi ile hayat kalitesi diisen, hatta vatansiz kalma riskiyle karsi
kargiya kalan kisilerin durumu 6n plana ¢ikmaktadir. Bu tartisma oldukga yeni bir
tartisma konusu oldugundan alana dair literatiiriin de olusum i¢inde oldugu sdylenebilir,
zira iklim degisikligi kaynakli gb¢e maruz kalanlarin hukuki statiisii heniiz bir netlik

kazanmamistir. Bu ¢alismada oncelikle konu ile ilgili mevzuat ve kavramsal gergeve
incelenerek iklim miiltecisi kavraminin statiisii hakkindaki literatiire dair bir ¢ergeve
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cizilecektir. 1951 tarihli Miiltecilerin Hukuki Statiisiine Dair Cenevre Soézlesmesi ve
1967 tarihli Protokolii ile Insan Haklari Evrensel Beyannamesinde yapilan
diizenlemelerle gelistirilen uluslararasi koruma genel anlamda miiltecilik ve tamamlayici
korumay1 kapsamaktadir. Ayrica statiisii bireysel olarak belirlenemeyecek kadar ¢ok
sayida kisinin go¢ etmesi durumlarinda gegici ve acil koruma saglanabilmesi i¢in gegici
koruma kavrami ortaya ¢ikarilmistir. Uluslararas1 hukuk kaynaklarinda iklim degisikligi
nedeniyle go¢ eden kisileri koruyacak kapsamli bir diizenleme bulunmamaktadir. Ancak
sanayi liretiminin artmasi ve fosil yakit tiikketimi gibi gerekcelerden dolay1 artan kiiresel
1sinma deniz seviyesinin yiikselmesine neden olmakta ve 6zellikle ada devletlerinde
yasayan insanlarm hayatmi olumsuz etkilemektedir. iklim degisikliginden kaynaklanan
sebeplerden dolay1 go¢ etmek zorunda kalanlarin ya da gelecekte deniz seviyesinin
ylikselmesi nedeniyle ada devletlerinin su altinda kalmasindan dolayr meydana gelecek
zorunlu goclerin  bu kapsama girip girmedigi son zamanlarda giderek artan sekilde
giindeme gelen bir tartigmadir.

Anahtar Kelimeler: «Iklim Degisikligi «Iklim Miiltecileri *Ada Devletleri sZorunlu Gég
«Insan Haklari

ABSTRACT

This study discusses the recognition and the status of international protection of the
individuals forced to migrate due to climate change. Since this discussion is relatively
up to date, the literature on the field is still in the evolving process as the legal status of
those affected by climate-based migration has not been clearly defined yet. The situation
of people living in areas affected by rising sea levels has become an especially current
topic in the recent years. Their quality of life has declined, and they are even at risk of
becoming stateless. In this study, firstly the legislation and conceptual framework related
to the topic will be examined, and a framework will be drawn from the literature
regarding the status of the concept of climate refugees. The 1951 Geneva Convention
relating to the Status of Refugees and its 1967 Protocol, as well as the provisions in the
Universal Declaration of Human Rights generally covers the protection of refugees and
complementary protection. Additionally, the concept of temporary protection has been
introduced for situations where the number of migrants is too large and therefore
individual status determination process becomes nearly impossible. Today there is no
comprehensive regulation in international law specifically protecting climate change
migrants. However, the increase in global warming due to factors such as industry and
fossil fuels leads to sea level rise and effect especially those who live in island states.
The question whether those forced to migrate due to the effects of climate change or the
future forced migrations due to the submersion of island states as a result of rising sea
levels fall under the international protection under any current binding international
document has become an increasingly discussed topic.

Keywords: <Climate Change <Climate Refugees °Island States *Forced Migration
*Human Rights
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GIRIS

Iklim degisikligi kiiresellesen diinyanin kars: karsiya kaldig1 ve kiiresellesmeye
ickin bi¢gimde insanlarin yoksul ya da zengin ayrimi olmaksizin ayni sorunla
kars1 karsiya kalmalar1 anlaminda kiiresel bir sorundur. Iklim degisiklikleriyle
birlikte kiiresel 1sinma, siddetli yagis, kasirgalar, kuraklik ve heyelan gibi doga
olaylar1 yaganmakta, bu olaylar can ve mal kayiplar1 veya yaralanmalara sebep
olarak insanlar1 maddi-manevi zarara ugratmaktadir. Cesitli sanayi kollarinin
artmasi, diinya ekonomilerinin hizli sekilde biiyiime gostermesi, niifusta
meydana gelen hizli artis ve bu artan niifusun ¢ogalan tiiketimi buna paralel
olarak dogal kaynaklarin azalmaya baslamasi ve yenilenemeyen enerji ve
malzemelerin kullanilmasi beraberinde kiiresel 1sinma ve cevre kirliligi gibi
insanlig1 tehdit eden sorunlari ortaya ¢ikarmistir!.

Kiiresel iklim degisikligi nispeten giincel bir kavramdir zira ilk defa Rio de
Janeiro'da gergeklestirilen Birlesmis Milletler (BM) Cevre ve Kalkinma
Zirvesi’nde? (Rio Cevre Zirvesi) uluslararasi bir sorun olarak kabul edilmis ve
bdylece ¢ok sayida iilke iklim degisikligini bir yere kadar da olsa durdurmaya
yonelik politikalar gelistirmeye baslamustir. Iklim degisikligi kisilerin yasanan
afetlerin neden oldugu maddi ve manevi zararlara bagl olarak zorunlu bir
bicimde bulunduklar1 veya tabii olduklar1 {ilkeyi degistirmelerine neden
olabilmektedir. Bu noktada sorun iklim miiltecilerinin hukuki statiisiiniin
belirsizliginden kaynaklanmaktadir. Uluslararas1 hukukun herhangi bir alaninda
iklim miiltecilerinin hangi koruma alanindan ne sekilde faydalanabilecegi acikca
diizenlenmemistir. Iklim miiltecilerinin statiisii meselesi hakkinda farkli goriisler
bulunmaktadir. Tklim degisikligine bagh olarak iklim miiltecilerinin sayismin
gelecekte artmasi beklendiginden statii meselesinin ¢dziime kavusturulmasi
Oonem arz etmektedir.

Yukarida detayli sekilde deginildigi tizere iklim degisikligi gérmezden
gelinemeyecek boyutta insan hayatiyla iligkilidir. Dogal afetler ve gevresel
sorunlar nedeniyle insanlarin yerlerini terk etmek zorunda kalmasi, kiiresel
1sinma, sel, deniz seviyesinin yiikselmesi, kuraklik, ¢ollesme, tsunami, kasirgalar
gibi birgok dogal olayla gerceklesebilir. Ozellikle ¢dllesme sorunu, tarim

! Muhammed Zakir Tufan, Cengiz Ozel, ‘Siirdiiriilebilirlik Kavrami ve Yap1 Malzemeleri Igin
Siirdiiriilebilirlik Kriterleri’ (2018) 1 (2) Uluslararas: Siirdiirtilebilir Mithendislik ve Teknoloji
Dergisi 7,11.

2 UN: “Conferences Environment and Sustainable Development”
<https://www.un.org/en/conferences/environment/rio1992> s.e.t. 16 Agustos 2023.
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alanlarinin verimsizlesmesine ve su kaynaklarimin azalmasina neden olarak
insanlar i¢in biiylik bir sikint1 kaynagi olusturmaktadir. Afrika, iklim degisikligi
konusunda en c¢ok etkilenen bolge kabul edilmektedir. Afrika’da iklim
degisikligi ¢ollesme, aclik, susuzluk ve sefalet gibi sorunlarla birlikte
gelmektedir. Tklim miilteciligi kavramu tarihsel olarak incelenecek olursa Pasifik
Okyanusu’nda yasayan Tuvalu halki, kiiresel isinmanin neden oldugu deniz
seviyesi ylikselmesi sonucunda {ilkelerini terk ederek Yeni Zelanda ve
Avustralya'ya yerlesen bir topluluk olarak diinyadaki ilk iklim miiltecileri kabul
edilmektedir®. Deniz seviyesinin yiikselmesi 6zellikle Banglades gibi iilkelerde
kara kaybina neden olarak tarimi olumsuz etkilemektedir*. Kuraklik ve
¢Ollesmenin yani sira, 6rnegin Aral Golii'niin kurumasi sonucu ytikselen tozlar,
cevredeki bolgelerin kirlenmesine, tuzlanmasina ve kuraklik yasanmasina neden
olmustur. Bu sorunlar nedeniyle, 1992'den bu yana Aral Goli civarindan
yaklagik 100.000 kisi zorunlu olarak go¢ etmistir’. Kiiresel ortalama yiizey
sicakligi, 1901'den bu yana ortalama olarak on yilda 0.15°F artig gostermistir.
Diinya capinda, kayitlara ge¢mis en sicak yil 2015 yili olarak tespit edilmistir.
2006-2015 doneminin termometre bazli gozlemler basladigindan beri
kaydedilen en sicak on y1l oldugu sdylenmektedir®.

Bazi bolgeler iklim degisikliklerinden birincil derecede etkilenmekte ve bu
degisime karsi savunmasiz kalmaktadir. Ulkelerin kiyr sehirleri iklim
degisikliklerine karsi ozellikle savunmasiz bolgeler arasinda yer almaktadir.
Deniz ticaretinin yogunlasmasinin da etkisiyle diinyanin en biiyiik sehirlerinden
bazilar1 kiy1 bolgelerinde yer almaktadir. iklim degisikligine baglh olarak
yikselen deniz seviyeleri ve firtinalar bu sehirlerin savunmasizliklarini
artirmaktadir. Iklim degisikligine bagh afetler kiy1 sehirlerindeki insanlarin
gecim kaynaklarina, miilklerine, sehirlerin altyapilarina ve kimi zaman canlarina
tehdit olusturmaktadir. OECD’nin acikladigi arastirmalara gore sel riskine karsi
en savunmasiz liman sehirlerinin bulundugu iilkelerden bazilar1 Hindistan, Cin,
Amerika Birlesik Devletleri, Hollanda ve Japonya’dir. Ancak {ilkelerin bu
afetlere ne ol¢iide maruz kalacaklar1 ve savunmasizliklarinin derecesi niifus ve

3 Imam Bakir Kanli, ve Dogan Baskdy, ‘Kiiresellesme ve Cevre Sorunlart Baglamimda Gog:
Iklim Miiltecileri’ (2018) 6 (3) Siyaset, Ekonomi ve Yonetim Arastirmalar1 Dergisi 40,46.

4 Simon Caney, ‘Climate Change, Human Rights and Moral Thresholds’ Stephen Humphreys
(ed.), Human Rights and Climate Change (Cambridge University Press 2010) 81.

5 Kanl, 34.

¢ U.S. Environmental Protection Agency ‘Climate Change Indicators in the United States’
<https://www.epa.gov/sites/production/files/2016-
08/documents/climate_indicators 2016.pdf> s.e.t. 23 Mayis 2023.
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altyap1 seviyesine bagh olarak degismektedir. Sehirler ve yoksul niifus ise iklim
degisikligine karsi Ozellikle savunmasizdir. Zira sicak hava dalgalan kirsal
alanlar1 sehirlere gore daha az etkilemektedir. Beton ve asfalt kullanim1 yaygin
olan sehirlerde sicak hava dalgalar1 etkisini daha sert sekilde hissettirmektedir.
Ortalama yillik sicakliklar, kentlerde kirsal alanlara kiyasla 3.5 ila 4.5 °C daha
yuksektir. S6z konusu farkin her on yilda 1 °C' daha artis gostermesi
beklenmektedir. Tklim degisikligi ve yoksulluk iliskisi ise barizdir. Yoksul niifus
genellikle daha savunmasiz bolgelerde yerlesmeleri ve hava olaylari ile degisen
iklim kosullarindan kendilerini korumak i¢in yeterli ve verimli kaynaklara sahip
olmamalar1 nedeniyle iklim degisikliklerine karsi daha savunmasizdir’.

Sanayilesme ile kontrolsiizce kullanilan kaynaklar ile cevreye verilen zarara dair
endiselerin 1970’1i yillarda ortaya ¢ikmasiyla 1972 yilinda Stockholm’de Cevre
ve Insan Konferans: yapilmistir. Bu konferans ile ilk defa uluslararasi alanda
sanayilesmenin ¢evre lizerindeki olumsuz etkileri tartisilmistir®. Daha
sonrasinda  siirdiiriilebilir kalkinmanin tanimlanarak ¢evrenin Oneminin
vurgulandigit BM’nin yayinladigi 1987 tarihli Bruntland Raporu ve 1992 tarihli
Rio Cevre Zirvesi ile siirdiiriilebilir kalkinma ve ¢evreye dair énemli kararlar
almmustir®. 2015 yilinda Paris’te diizenlenen 1992 Birlesmis Milletler Iklim
Degisikligi Cerceve Sozlesmesi (BMIDCS) 21. Taraflar Konferansinda iklim
degisikligi ile ilgili temel bir belge olan Paris Antlagmasi devletlerce kabul
edilmistir. 175 iilke, kiiresel 6l¢iide COP21 Zirvesinde 2020 sonrasi igin sera
gazi emisyonunun azaltilmasi yoniinde taahhiitte bulunmustur. Tiirkiye de Paris
Antlagsmasi’m1 22 Nisan 2016 tarihinde imzalamis, 7 Ekim 2021 tarihinde
Cumbhurbaskan1 Karar1 ile onaylanmis ve i¢ hukuktaki onay siirecini de
tamamlanmustir'®. Atilan somut adimlara bakildiginda devletlerin genel 6l¢iide
kiiresel 1sinmaya dair farkindaliklarinin bulundugunu séylemek miimkiin
goriinmektedir.

Iklim degisikligi nedeniyle go¢ ilk defa COP21 Paris iklim Zirvesi’'nde ciddi
anlamda konu edilmistirr COP21 Zirvesi’nde alinan kararlarda iklim

7 OECD °‘Local-National Climate Policy Linkages’ <https://doi.org/10.1787/9789264091375-
13-en 197>, 225 s.e.t. 23 Mayis 2023.

8 Ecehan Ozmehmet, ‘Diinyada ve Tiirkiye Siirdiiriilebilir Kalkinma Yaklagimlar1’ (2008) 3 (12)
Yasar Universitesi E-Dergisi 1853,1876.

9 Zeki Tiiyen, ‘Isletmelerde Siirdiiriilebilirlik Kavrami ve Siirdiiriilebilirligi Etkileyen Etmenler’
(2020) 19 (37) Istanbul Ticaret Universitesi Sosyal Bilimler Dergisi 92,93.

10 T.C. Disisleri Bakanligi ‘Paris Antlasmasi,” <https://www.mfa.gov.tr/paris-anlasmasi.tr.mfa>
s.e.t. 7 Temmuz 2023.
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degisikligine bagh gd¢ yer almaktadir. Buna ragmen 2015 yilinda kabul edilen
Paris Antlasmasi’nmin igerisinde iklim miilteciligi veya iklim go¢menligi
konusuna deginilmemistir'!. Bolgesel agidan dnem tastyan yeniliklerden biri
Nansen Girisimi’dir. Isvigre ve Norveg hiikiimetlerinin bir araya gelerek verdigi
bir taahhiide dayanan bu girisimde iklim degisikligine bagli zorunlu gog¢
gercekligi kabul edilmis ve 21. yilizyilda uluslararasi toplumu ilgilendiren en
biiyiik problemlerden biri olarak goriilmiistiir. Nansen Girisimi iklim degisikligi
nedeniyle yer degistiren kisilerin korunma ihtiyaclarin1 ele alarak etkili
coziimleri belirlemek ve ortak ¢coziimler iizerinde uzlagma saglamay1 amaglayan
devlet tabanlt bir isbirligi siirecidir. S6z konusu girisim genel anlamda kabul
gorse de kapsaminin siddetli hava olaylaria bagli zorunlu gog ile sinirli kalmasi
girisimin olumsuz bir yoniidiir. Siddetli hava olaylari ile zorunlu go¢ arasinda
nedensellik bag1 kurulmasi oldukga kolay olsa da deniz seviyelerinin yiikselmesi
gibi yine iklim degisikliklerinden kaynaklanan diger bazi sonuglar kapsam disi
birakilmustir'2.

Devletlerin farkindaligina ragmen kiiresel 1sinma ve etkileri iizerinde yeterli
nitelikte adimlar atildigi sdylenememektedir. Gelecekte cevre sorunlarinin
artmas1 beklenmekte ise de uluslararasi alanda bu duruma yeterli ve verimli
cozlimler almmamis olmasi, telafisi zor veya imkansiz sonuglara yol
agabilecegine dair endise uyandirmaktadir'®. Massachusetts v. EPA kararinda
ABD Yiiksek Mahkemesi, deniz seviyesi ylikselmesinin halihazirda
Massachusetts kiyilarindaki kara alanlarinin kaybina sebebiyet vermeye
baslamis oldugunu agiklamistir'#. Deniz seviyesinin yiikselmesi ve tarim sektorii
iizerindeki etkileri kadar devletlerin iklim degisikliginin etkilerini azaltma
amagli aldig1 6nlemler de insanlar1 dogrudan etkilemektedir. Tklim degisikligine
nispeten savunmasiz bolgelerde Ornegin kiyr bdlgelerinde veya korunma
onlemlerinin ulasmadig1 daha yoksul bdlgelerde yasayan ve kendi iilkelerinin

Sumudu Anopama Atapattu, ‘A new category of refugees? ‘Climate refugees’ and a gaping
hole in international law’, Simon Behrman and Avidan Kent (editorler) Climate Refugees:
Beyond the Legal Impasse?, (B.1, Routledge 2018) 34.

12 Atapattu, 44,45.

13 Kanl, 29.

14 Massachusetts v. EPA, 549 U.S. 497 (2007) ‘ According to petitioners’ unchallenged affidavits,
global sea levels rose somewhere between 10 and 20 centimeters over the 20th century as a
result of global warming. MacCracken Decl. 5(c), Stdg. App. 208. These rising seas have
already begun to swallow Massachusetts’ coastal land. Id., at 196 (declaration of Paul H.
Kirshen 5) 216 (MacCracken Decl. 23)’.



ERDEM 31

insan haklar1 korumasindan faydalanamayan kisileri saptamak ve bu kisilerin
insan haklarinin korunmasina dair gerekli 6nlemleri almak 6nem tagimaktadir'>.

I. IKLiM DEGISIKLiGi KAVRAMI VE GOC

Iklim degisikliginin etkileri en temel olarak hava sicakliklarinda artis, olaganiistii
hava kosullar1 ve deniz seviyelerinin yiikselmesidir. Iklim degisikligi olaganiistii
sicaklik veya sogukluklara neden olabilmektedir. Sicak dalgalar 6zellikle yash
veya cocuklarda bayginlik, hastalik ve hatta 6liimlere neden olabilmektedir.
Asir1 soguklar ise hipotermiye yol agabilmektedir. Yagis ve firtinalarin
olaganiistii seyretmesi veya karlarin birden erimesi gibi iklim degisikligine bagl
olaylar sonucu sel riski ile kars1 karsiya kalinabildigi gibi asir1 sicakliklar ve
yagis olmamasi nedeniyle kuraklik da ortaya ¢ikabilmektedir. Yagislardan bitki
ve hayvanlar da etkilenmektedir. Kurumus bitki ve agaglar yangin riskini
arttirmaktadir. Kara sicakliginin etkilendigi gibi denizler de iklim
degisikliginden etkilenmektedir. Deniz seviyesinin yiikselmesi sel riskini
artirmakta ve bazi bolgeler su altinda kalmaktadir. Ozellikle ada iilkeleri soz
konusu oldugunda milyonlarca insanin vatansiz kalma tehlikesi ortaya
cikmaktadir. Goriildiigi tizere iklim degisikliginin bir¢ok etkisi bulunmakta ve
bu etkiler zincirleme olarak diger baska olay ve durumlar tetikleyerek insanlari
tehdit etmektedir. Iklim degisikligine bagli olarak degisen ¢evre kosullarinin
insan hayatina karsi olusturdugu dogrudan risklerden bazilar1 asir1 sicaklik, hava,
gida ve su kalitesinin diismesi, sicakliga bagli hastaliklar, gida veya suyun
kalitesinin diismesine bagh hastaliklar, kalp hastaliklari, ruhsal bozukluklar ve
strestir!®.

Insanlar ¢ogu zaman yalmizca iklim degisikligine bagli nedenlerle go¢
etmemekte, iklim degisikligine bagli olarak go¢ eden kisilerin gb¢ nedenleri
arasinda iklim degisikliginin yaninda refah seviyesi, is arayisi, yoksulluk gibi
diger birtakim nedenler bulunmaktadir. Iklim degisikligine bagli zorunlu gog ise
biraz daha farklidir. Ornegin yasadig1 sehir veya iilke sular altinda kalmis bir
kisinin durumu yalnizca hava sicakligindaki artisa bagli olarak go¢ eden kisiden
farklidir. Uluslararast hukukta iklim miiltecisi terimi hukuki bir statii olarak

John C. Mutter, and Kye Mesa Barnard, ‘Climate Change, Evolution of Disasters & Inequality’
Stephen Humphreys (ed.), Human Rights and Climate Change (Cambridge University Press
2010) 296.

U.S. Environmental Protection Agency ‘Climate Change Indicators in the United States’

https://www.epa.gov/sites/production/files/2016- 08/documents/climate indicators 2016.pdf
s.e.t. 23 Mayis 2023.
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taninmis degildir. Cogunlukla sosyal veya siyasi nedenlerden kaynakli olarak
1951 Soézlesmesine dayanarak miilteci statiisii alan kigiler Soézlesmenin
kapsaminda yer aldigindan iklim miiltecileri So6zlesmedeki korumadan
faydalanamamaktadir. Zira iklim miiltecileri en temel olarak kuraklik, sel,
siddetli hava olaylar1 ve deniz seviyesinin yiikselmesi gibi iklim degisikliginden
kaynaklanan durumlar nedeniyle zorunlu olarak go¢ eden kisileri ifade
etmektedir. Calismanin son béliimiinde hem doktrinde savunulan hem de bazi
iilkelerde uygulanan ve bu kisilere saglanan veya saglanabilecek korumaya dair
¢dziim Onerilerine yer verilmistir!’. iklime bagh ¢evre degisiklikleri su ve gida
gibi dogal kaynaklara erisimi zorlastirarak bazi silahli ¢atismalari ortaya
cikarabilmektedir. Iklim degisikligine bagli olarak etkilenen insan davranislari
uluslararasi gocii de etkilemektedir. Iklim degisikligini 6nleme veya etkilerini
azaltmaya dair stirdiiriilebilirlik ve kalkinma projeleri de gogii tesvik etmektedir.
Boylece bazi is kollar1 azaltilarak diger bolgelerdeki is kollar1 tesvik
edilebilmektedir. Ayn1 zamanda kisilerin iklim degisikliginin 6nlenmesi daha
zor olan bolgelerden (6rnegin sular altinda kalma ihtimali yiiksek olan kiy1
sehirlerinden) daha korunakli bolgelere gogii de tesvik edilmektedir!®.

Iklim degisikligi, kalkinma kavramim degistirerek gelismis ve gelismemis
iilkeler arasinda farkli uygulamalara neden olmustur. Zira gelismemis veya
gelismekte olan iilkelerin, gelismis iilkelerin iklim degisikligi ile miicadelede
aldigt oOnlemleri almast ekonomik acidan biiyikk oOlciide siirdiiriilebilir
goriinmemektedir'®. Ekonomik, Sosyal ve Kiiltiirel Haklara iliskin Uluslararasi
Sozlesme nin (ICESCR) 2. maddesi 1. fikrasinda?® yer alan ve gelismekte olan
iilkelerin uluslararasi yardimi 6ncelikle sosyal ve ekonomik ihtiyaglari gidermek
i¢in ulusal anlamda kullanmalar1 gerektigine dair hiikiim BMIDCS'in 4.maddesi

17" Atapattu, 36.

Benoit Mayer, ‘Who Are “Climate Refugees”? Academic Engagement in The Post-Truth Era’,
Simon Behrman and Avidan Kent (editdrler) Climate Refugees: Beyond the Legal Impasse?
(B.1, Routledge 2018) 90.

Stephen Humphreys, ‘Competing Claims: Human Rights and Climate Harms” Human Rights
and Climate Change (Introduction) ed. Stephen Humphreys (Cambridge University Press
2009) 38.

20 International Covenant on Economic, Social and Cultural Rights (ICESCR), 1966, Article 2/1.
‘Each State Party to the present Covenant undertakes to take steps, individually and through
international assistance and co-operation, especially economic and technical, to the maximum
of its available resources, with a view to achieving progressively the full realization of the
rights recognized in the present Covenant by all appropriate means, including particularly the
adoption of legislative measures’.
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7. fikrasinda dolayli olarak yer almaktadir’’. Bu madde ile gelismis ve
gelismemis iilkeler arasinda Sozlesme’de yer alan yiikiimliiliiklerin yerine
getirilmesi  bakimindan birtakim farkliliklar 6ngdriilmiistiir. Boylece bu
maddeye gore gelismekte olan devletlerin birinci 6nceliginin ekonomik ve sosyal
kalkinma ile yoksullugun ortadan kaldirilmasi oldugu dikkate alnarak
yiikiimliiliikleri yerine getirmekteki basarilar1 degerlendirilecektir?.

1. iklim Miilteciliginin Tanim

Iklim miiltecilerini ilgilendiren bazi 6nemli uluslararasi kaynaklar 1992
Birlesmis Milletler Iklim Degisiklizi Cerceve Sozlesmesi, 1997 Kyoto
Protokolii, Paris Antlasmasi, Ozon Tabakasmin Korunmasi I¢in Viyana
Sozlesmesi ve Ozon Tabakasini Incelten Maddelere fliskin Montreal
Protokolii’diir. Sayilan Sozlesme ve Protokollere Tiirkiye de iiyedir. BMIDCS,
1992 yilinda gerceklestirilen Rio Cevre Zirvesi’nde devletlerin imzasina
acilmistir. BMIDCS’nin 2020 yila kadarki uygulama arac1 Kyoto Protokolii
iken 2020 yilindan sonra Paris Antlagsmasi da uygulama araci haline gelmistir®.
BMIDCS’ nin ana karar alma orgam “Taraf Devletler Konferansi”dir
(Conference of Parties:COP). Sozlesmeye taraf devletler COP Zirvelerinde
temsil edilmekte ve bu sekilde Sozlesmenin veya COP’lar tarafindan kabul
edilen diger hukuki belgelerin uygulanmasini denetleyebilmektedir®*.

Iklim degisikliklerine ve gevresel felaketlere bagli gdcler sadece insanlar icin
degil ayn1 zamanda uluslararasi ve bdlgesel gilivenlik acgisindan da tehlike
olusturabilmektedir. Bu nedenle iklim degisikliklerinin Onlenmesi ve
¢Oziimlenmesi i¢in uluslararasi antlasmalar yapilmistir. Cevrenin korunmasina
yonelik adimlar atilmis oldugu yadsinamaz. Ancak bu antlagsmalarin, sorunlarin

2l Humphreys, ‘Climate’ 50.

2 Birlesmis Milletler Iklim Degisikligi Cerceve Sézlesmesi (BMIDCS), 1992
<https://webdosya.csb.gov.tr/db/iklim/webmenu/webmenu12421 1.pdf> s.e.t. 18 Agustos
2023, Madde 7 ‘Gelismekte olan iilke Taraflarinin S6zlesme’den dogan yiikiimliiliklerini
yerine getirmelerindeki bagari derecesi, gelismis iilke Taraflarinin S6zlesme kapsamindaki
mali kaynaklar ve teknoloji transferine dair yiikiimliiliklerini yerine getirmedeki etkinlige
bagimli olacak, ekonomik ve sosyal kalkinma ve yoksullugun ortadan kaldirilmasinin
geligmekte olan iilke Taraflar1 agisindan birinci ve en 6nemli 6ncelik oldugu hususu tiimiiyle
dikkate alinacaktir’.

2 T.C. Disisleri Bakanhg ‘BM  Iklim  Degisiklizi  Cerceve  Sozlesmesi’
<https://www.mfa.gov.tr/bm-iklim-degisikligi-cerceve-sozlesmesi.tr.mfa> s.e.t. 7 Temmuz
2023.

24 UNFCCC ‘Conference of the Parties (COP)’ <https://unfccc.int/process/bodies/supreme-
bodies/conference-of-the-parties-cop> s.e.t. 4 Temmuz 2023.
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kalic1 ¢oziimiine katkida bulunup bulunmadigmin tartigmali oldugu yeniden
vurgulanmalidir. Benzer sekilde, iklim degisikliklerine bagh olarak yer
degistiren insanlarin korunmasi i¢in henliz somut bir uluslararasi adim
atilmamustir. Iklim degisikligi konusunda hiikiimetler, sivil toplum &rgiitleri ve
bireyler birlikte ¢alismalidir. Iklim degisikliginin etkilerini azaltmak igin sera
gaz1 emisyonlarinin azaltilmasi, yenilenebilir enerjinin kullaniminin artirilmasi
ve enerji verimliliginin artirilmasi gibi adimlar atilarak iklim degisikliginin yol
acabilecegi cevre miiltecileri sayis1 azaltabilir ve insanlarin yasam kalitesini
iyilestirebilir®®. Ancak yine de iklim miiltecilerinin durumunun ve hukuki
statiisiiniin ne olacagina dair sorunun ¢éziimlenmesi gerekmektedir.

Birlesmis Milletler Miilteciler Yiiksek Komiserligi (BMMYK) iklim
degisikliginin insan hayatimi ciddi anlamda etkiledigini ve en basit haliyle dahi
hayat kalitesiyle iliskili oldugunu ve iklime bagli zorunlu go¢ eden kisilerin
korunmaya ihtiyag duydugunu kabul etmektedir. Uluslararas1 Gog Orgiitii ise her
zaman iklim miiltecilerini kapsayici bir yaklasim izlemistir. 1951 tarihli
Miiltecilerin Hukuki Statiisiine Dair Cenevre Sozlesmesi*®’nin yorumuyla veya
yeni bir protokol veya sozlesme ile ortaya konacak genisletilmis bir miilteci
kapsami, iklim degisikligi nedeniyle gd¢ etmesi beklenen biiyiik bir insan
toplulugunun temel ihtiyaglarin1 ve insan haklarim1 karsilamak igin O6nem
tastmaktadir?’.

Iklim miiltecileri Williams’a gore; gegici, insan faaliyetlerinden kaynakli olarak
daimi veya daha iyi bir hayat standardi arayisiyla iilkelerini terk eden kisiler
olmak {izere ii¢ tliirde siniflandirilmistir. Gegici yer degistirme, genel anlamda
dogal afetler sonucu insanlarin yasadiklar1 yerlerden ayrilmasi ve yasadiklari
yerden ayrilmalarini gerektiren nedenler sona erdiginde geri donmesidir. Daimi
yer degistirme halinde insan kaynakli c¢evresel afetler insanlari yasadiklar
yerden bir daha donmeyecek sekilde ayrilmaya itmektedir. Bu duruma baraj
yapimi drnek olarak gosterilebilir. Son iklim miiltecisi tiirii ise daimi veya gegici
cevresel faktdrler sebebiyle yasadigi yerden ayrilarak daha iyi bir yasam
standardi sunacak iilkelere gd¢ eden kisilerden olusmaktadir. iklim
miilteciliginde bir diger ayrim, siireye goére yapilan ayrim olup gecici, uzun
donem ve daimi iklim miiltecileri olarak ii¢li bir ayrim s6z konusudur. Ayrica
insan kaynakli/dogal afetlerden kaynaklanan iklim miilteciligi, iilkenin

25 Nuray Eksi, ‘Tklim Miiltecileri’ (2016) 2 (2) Go¢ Arastirmalar1 Dergisi 10,58 (Miilteci).
26 Miiltecilerin Hukuki Statiisiine Dair Cenevre Sézlesmesi, 1951.
27 Atapattu, 36,40.
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degistirilmesi s6z konusu olan sinir agsan yer degistirme ve aym iilke igindeki
gocili ifade eden iilke igcinde yer degistirme gibi farkli ayrnimlar da soz
konusudur?®.

Iklim degisiklikleri kisilerin saghk, ozgiirliik, miilk, temel ihtiyag ve
istihdamlarina dair zorluklar ortaya ¢ikarmaktadir®. Ayrica iklim
degisikliklerinden etkilenen kisiler yasam standartlari, egitim, saglik ve
refahlarina dair bazi1 tehditlerle karsilasmaktadir®. Deniz seviyesinin yiikselmesi
tarim, turizm, enerji, ulastirma ve deniz ticareti gibi farkl sektorleri etkileyerek
insanlarin  ge¢im kaynaklarim1 yakindan ilgilendirmektedir. Artan hava
sicakliklar tarim bitkileri ve yabani otlarin biiyiime hizimi etkiledigi gibi;
degisen sicaklik, yagis ve giines 15181 seviyeleri bitki ve hayvanlardaki
iretkenligi etkilemektedir. Yiikselen deniz seviyeleri ve sel gibi olaylar
nedeniyle tarim alanlar1 su altinda kalmakta ve kiy1 bolgelerinde yer alti
sularinda tuzluluk goriilmektedir®'.

Deniz seviyesinin yiikselmesinin belki de en agir sonucu bazi yerlesim yerlerinin
tamamen yasanmaz hale gelme riski ile karsi karsiya kalmasidir. Cevrenin
kiiresel boyutta zarar gérmesi ¢evrenin korunmasi ve yOnetimi bakimindan
uluslararast toplumu tedirgin etmistir. Sanayinin gelismesiyle odak noktasi
haline gelen kiiresel 1sinmadan kaynaklanan iklim degisikligi bir¢ok insanin
hayatta kalma miicadelesi vermesine neden olmustur. iklim degisikliginden
etkilenerek yasamlarini siirdiirebilmek veya temel ihtiyaglara ulasabilmek i¢in
kisiler daha yaganabilir yerlere dogru go¢ etmektedir2.

Iklim degisikligi ve sonuglar1 ozellikle de 1948 Insan Haklari Evrensel
Beyannamesi’nin 3. maddesinde, Avrupa Insan Haklari Sozlesmesi’nin 2.
maddesinde yer alan yasama hakki ve 1948 Insan Haklar1 Evrensel
Beyannamesi’nin 25. maddesinde yer alan ve 1972 Stokholm Birlesmis Milletler

28 Angela Williams, ‘Turning the Tide: Recognizing Climate Change Refugees in International

Law’ (2008) 30 (4) Law&Policy 500,507.

Rafiqul Islam, ‘Climate Refugees and International Refugee Law’ Rafiqul Islam and Jahid
Hossain Bhuiyan (editorler), An Introduction to International Refugee Law (B.1, Martinus
Nijhoff Publishers 2013) 231.

30" The submission of Maldives to UNHCHR under Human Rights Council Resolution, ‘Human
Rights and Climate Change’
<https://www.ohchr.org/sites/default/files/Documents/Issues/ClimateChange/Submissions/M
aldives_Submission.pdf> s.e.t. 7 Temmuz 2023.

Anupama Mahato, ‘Climate Change and its Impact on Agriculture’ (2015) 4 (4) International
Journal of Scientific and Research Publications 2250,3153.

32 Islam, 235.

29

31
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Insan Cevresi Konferans: Bildirgesi’nde de vurgulanmis olan gevre hakkini
yakindan ilgilendirmektedir. Bildirge’de her insanin onurlu ve iyi bir yasam
siirmeye olanakli bir ¢evrede; 6zgiirliik, esitlik ve tatmin edici yasam kosullari
temel hakkina sahip oldugu ifade edilmistir®. Bildirge’de yer alan bir diger ilke
de devletlerin; insan sagligina, canli kaynaklara ve deniz yaratiklarina zarar
veren deniz kirliligini 6nlemek icin her tiirlii 6nlemi almalar1 gerekliligidir4.
Ulkemizde de Anayasa’nm 17.maddesi®® ile yasama hakki, 56.maddesi* ile
¢evre hakki giivence altina alimustir.

Uluslararas1 Adalet Divani gevrenin korunmasinin insan haklarinin esash bir
pargast oldugunu ve 6zellikle yasam ve saglik haklar1 agisindan zaruri oldugunu
ifade etmistir’’. 28 Temmuz 2022 tarihinde kabul edilen Birlesmis Milletler
Genel Kurul Kararinda® temiz, saglikli ve siirdiiriilebilir bir ¢evrede yasama
hakki diger haklar ve mevcut uluslararas1 hukukla baglantili bulunmus ve bu
hakkin korunmasinin tesvik edilmesi i¢in uluslararasi ¢evre hukuku ilkeleri
cercevesinde ¢ok tarafli ¢evre antlagmalarinin tam olarak uygulanmasini
gerektigi ifade edilmistir. Bu Karar ile Devletlerin insan haklarina saygi duyma,
onlar1 koruma ve uygulanmalarina destek verme ve ¢esitli uluslararasi belgelerde
Ongoriildiigl lizere insan haklarimi korumak igin tedbirler alma yilikiimliiligii
yeniden vurgulanmigtir. Karar’da vurgulanan bir diger 6nemli husus ise gelismis
iilkeler tarafindan gelismekte olan iilkelere (6zellikle de yoksul, ¢ok borcu olan
iilkeler, en az gelismis iilkeler, denize kiyisi olmayan gelismekte olan iilkeler ve
gelismekte olan kiiciik ada devletlerinin yani sira orta gelirli iilkelere) iklim
degisikligi ile miicadele ve c¢evre hakkinin korunmasi alanlarinda yardim
edilmesinde ve insan kapasitesi ile kurumsal ve teknolojik kapasitelerinin
gelistirilmesinde uluslararasi isbirliginin énemli roliidiir*. Sonraki boliimlerde

33 United Nations Conference on the Human Environment, Stockholm, (16 June 1972); U.N.

General Assembly Resolutions 2994/XXVII, 2995/UVII and 2996/XXI1I (15 December 1972).

Stokholm Bildirgesi: Birlesmis Milletler insan Cevresi Konferansi Bildirgesi, 1972.

Madde 17 — Herkes, yasama, maddi ve manevi varligini koruma ve gelistirme hakkina sahiptir.

T1ibbi zorunluluklar ve kanunda yazili haller disinda, kisinin viicut biitiinliigiine dokunulamaz;

rizas1 olmadan bilimsel ve tibbi deneylere tabi tutulamaz.

Madde 56 — Herkes, saglikli ve dengeli bir ¢evrede yasama hakkina sahiptir. Cevreyi

gelistirmek, ¢evre sagligini korumak ve ¢evre kirlenmesini 6nlemek Devletin ve vatandaslarin

odevidir.

37 Gabcikovo-Nagymaros Project (Hungary v Slovakia), [1997] ICJ Rep 92.

38 28 Temmuz 2022 tarihli Birlesmis Milletler Genel Kurul Karar1 (A/RES/76/300).

39 Insan Haklar1 Dernegi, ‘BM Genel Kurul Karari: ‘Bir insan Hakki Olarak Giivenli, Temiz,
Saglikli ve Siirdiiriilebilir Cevre Hakki,” <https://www.ihd.org.tr/bm-ilke-karari-bir-insan-
hakki-olarak-guvenli-temiz-saglikli-ve-surdurulebilir-cevre-hakki/> s.e.t. 16 Agustos 2023.
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daha detayli olarak deginilecegi gibi cesitli uluslararas1 mahkemelerin 6niine
konuya iliskin birtakim basvurular gelmis olsa da, tatmin edici bir sonuca
ulasildigini séylemek su an i¢in miimkiin goriinmemektedir.

2. 1951 Cenevre Sozlesmesi’nde iklim Miiltecileri

Yukaridaki detayli agiklamalardan sonra 1951 Cenevre Sozlesmesi’nde
belirtilen miilteci tanimina bakildiginda, S6zlesme’ye gore; 1 Ocak 1951°den
Oonce meydana gelen olaylar nedeniyle irki, dini, tabiiyeti, belli bir toplumsal
gruba mensubiyeti veya siyasi diisiinceleri sebebiyle ve zulme ugrayacagindan
hakli sebeple korktugundan vatandasi oldugu iilkenin korumasindan
yararlanamayan veya s6z konusu korku nedeniyle yararlanmak istemeyenler ya
da vatansiz olup bu tiir olaylar sonucu 6nceden yasadigi ikamet {ilkesine
dénemeyen veya s6z konusu korku nedeniyle donmek istemeyen kisiler miilteci
kabul edilmis olup s6z konusu tanimda, iklim degisikliklerinden s6z edilmedigi
gorlilmektedir. Sozlesme’nin 1967 Protokolii ile ‘1 Ocak 1951°den once
Avrupa’da meydana gelen olaylar’ ifadesinin metinde dahil edilmemesinin
kararlastirilmas ile cografi ve tarihsel sinirlandirma kaldirilmistir,

A. 1951 Cenevre Sozlesmesi’nde Miiltecilik Statiisiinii Kazanmak Icin
Gerekli Olan Sartlar

1951 Cenevre Sozlesmesi’ndeki miilteci taniminin bir sarti olan ‘zulme
ugrayacagina dair hakli korku’ tek basina yeterli degildir. Ayni zamanda bu
korkunun yalnizca tanimda sayilmis gerekgelerle ortaya ¢ikmasi gerekmektedir.
Bu gerekgeler 1rk, din, milliyet, belirli bir toplumsal gruba mensubiyet veya
siyasi goriistiir. Agikca goriilebilecegi gibi iklim degisikligi 1951 Sézlesmesinde
miiltecilik statlisii kazanmak i¢in gerekli nedenlerden biri degildir. Aym
zamanda koruma talep eden kisinin kendi devletinin korumasindan
yararlanamamasi nedeniyle bir bagka devletin korumasindan faydalanmay talep
etmesi gerekmektedir. Dolayisiyla miilteci hukukunun temelleri devletlerin ortak
koruma sorumluluguna dayanmaktadir. Ozellikle son zamanlarda ivme kazanan
bir yaklasim ise iklim degisikligi gibi kiiresel etkileri olan ve insan yasamini
etkileyen ve uluslararasi alanda sekillenmesi zorunlu olan alanlarin artik klasik
egemenlik anlayisina gore diizenleme alani olmaktan ¢ikmis oldugu goriisiinii

40 Simon Behrman and Avidan Kent, ‘Overcoming the Legal Impasse? Setting the scene’ Simon
Behrman and Avidan Kent (editorler) Climate Refugees: Beyond the Legal Impasse? (B.1,
Routledge 2018) 10.
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savunur®'. Devletlerin ge¢miste baskin olan egemenlik ilkesi 6zellikle Ikinci
Diinya Savasi’nin yikici etkileri nedeniyle yerini koruma sorumlulugu ilkesine
birakmaktadir*?. Devletlerin koruma sorumlulugu ilkesi 6zellikle devletin kara
iilkesinin iklim degisikligi nedeniyle ortadan kayboldugu (6rneginin altinda
kaldig1) durumlarda iklim miiltecileriyle ilgili olarak da uygulanabilir®.

1951 Sozlesmesindeki miilteci tanimi 4 temel hukuki sarti icermektedir. Bu
sartlar;

a- zullim gorecegine dair hakli bir korku;

b- bu zulmiin 1k, din, milliyet, bir toplumsal gruba mensubiyet veya siyasi
fikirden kaynaklanmasi;

c- bagvurucularin vatandasi oldugu iilkeyi veya ikamet ettigi tlkeyi terk etmis
olmasi

d- bagvurucularin iilkelerine donememesi veya donmekte isteksiz olmasidir®.

Goriildiigii gibi sozlesmeye gore miiltecilik statiisii s6z konusu oldugunda
iklimle veya daha 0zel olarak deniz seviyesinin yiikselmesi ve ada devleti
vatandaglarinin vatansiz kalma riski ile ilgili bir referans yoktur. Viyana
Antlagmalar Hukuku Sézlesmesi’nin uluslararasi antlagmalarin yorumlanmasina
iliskin 31.maddesinin 1.fikrasina gore “Bir andlagma, hiikiimlerine andlasmanin
biitiinii i¢inde ve konu ve amacinin 1s18inda verilecek alelade manaya uygun
sekilde iyi niyetle yorumlanir.” Dolayisiyla 6ncelikli olarak antlagmalarin
lafzina bagl kalinarak yorum yapilmasi gerekmektedir®®. Amagsal yorum ile ise
norm metninin amaci aragtirtlmakta, 6rnegin antlagmanin korumay1 hedefledigi
kisi grubunun esasinda kim oldugu belirlenmektedir. Bir goriise gore, iklim

A. Fiisun Arsava, ‘Egemenlik ve Koruma Sorumlulugu’ (2011) 15 (1) Gazi Universitesi Hukuk
Fakiiltesi Dergisi 103.

42 Arsava, 105.

43 Atapattu, 41.

44 TIslam, 221.

4 Ali Ibrahim Akkutay, Diplomatik Koruma ve Insan Haklar iligkisi (Adalet Yaymnevi 2013)
144,145.

Yorum metotlari i¢in daha fazla bilgi i¢in bkz. Omer Gedik, Anayasa Mahkemesi Kararlarinin
Yorum Yontemleri Agisindan Incelenmesi, (Doktora Tezi, Marmara Universitesi Sosyal
Bilimler Enstitiisii, 2013); Murat Erdogan, Anayasa Mahkemesi'ne Bireysel Bagvuruda Temel

Hak ve Ozgiirliiklerin Yorumu (Doktora Tezi, Gazi Universitesi Sosyal Bilimler Enstitiisii,
2019) 32,33.
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miiltecileri 1951 Sozlesmesi’nin  miiltecilik  statiisii  kazanma  sartini
saglamaktadir ve tiim iiye Tlkeler iklim miiltecilerine koruma saglamak
zorundadir®’. Ozetlemek gerekirse bu goriis, 1951 Sozlesmesi’nde miiltecilik
tanimin1 igeren lafzin, insan haklar1 analizi yoluyla veya bolgesel ihtiyaglar
dayanak gosterilerek genisletilebilecegi ve iklim miiltecilerini kapsar hale
getirilebilecegini ifade etmektedir. Ayrica bu goriis ile devletlerin neden oldugu
iklim  degisikliginin de zuliim kavraminin igerisine sokulabilecegi
tartisilmaktadir. Bu goriis ayn1 zamanda iklim miiltecilerinin ¢evresel agidan
kendisini korumaktan nispeten aciz olan bir toplumsal gruba ait olmalari
nedeniyle zarar gordiigiinii 6ne siirmektedir®. Bolgesel ihtiyaglar dayanak
gosterilerek S6zlesme’deki miilteci tanimi kapsaminin genisletilmesi hususunda
ozellikle Afrika Birligi Orgiitii’niin Afrika'daki Miilteci Problemlerinin Ozgiil
Ilkelerini Belirten Sdzlesmesi ile “miilteci” kavramini “vatandaslik veya milliyet
yoluyla bagli oldugu oldugu iilkenin tamaminda veya bir kisminda ciddi sekilde
kamu diizenini bozan dis saldiri, isgal, yabanci hakimiyet veya dis olaylar
nedeniyle, yerlesim yerini terk etmek zorunda kalan ve iilkesinin disinda baska
bir yerde s1i§inma arayan kisiler” olarak tanimlamas1*’ 6rnek gosterilmektedir®.
Benzer sekilde, baglayici olmayan Cartagena Miilteciler Bildirisi’nde miilteciler
“{ilkelerini, hayatlarini, giivenlik veya 6zgiirliiklerini tehdit eden genel siddet,
yabanci saldir, i¢ ¢atismalar, insan haklarinin kitlesel ihlali veya kamu diizenini
ciddi sekilde bozan diger kosullar nedeniyle terk etmis kisiler” olarak
tanimlanmaktadir>!.

Iklim miiltecilerinin 1951 Sozlesmesi’ne dahil edilip edilemeyecegi hususunda
agir basan goriis, iklim miiltecilerinin 1951 Soézlesmesi kapsaminda miilteci
sifat1 kazanamayacagi yoniindedir. 1951 S6zlesmesi’nde yer alan miilteci tanimi
olusturulurken devletinin korumasindan faydalanamayan veya kendi
devletlerinin insan haklarini ihlal eden fiillerine kars1 korumaya ihtiyact olan

47 Jessica B. Cooper, ‘Environmental Refugees: Meeting the Requirements of the Refugee

Definition’ (1998) 6 (2) New York University Environmental Law Journal 480,530.
4 Cooper, 486,489.

4% UNHCR: ‘OAU Convention’ <https://www.unhcr.org/media/oau-convention-governing-

specific-aspects-refugee-problems-africa-adopted-assembly-heads> s.e.t. 4 Ekim 2023.

Katrina Miriam Wyman, ‘Responses to Climate Migration’ (2013) 37 Harvard Environmental

Law Review 180; Andrew E. Shacknove, ‘Who is a Refugee?’ (1985) 95 (2) Ethics 275.

51 UNHCR: ‘Cartagena Declaration’ <https://www.unhcr.org/media/cartagena-declaration-
refugees-adopted-colloquium-international-protection-refugees-central> s.e.t. 5 Ekim 2023.
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bireylere koruma saglamak hedeflenmistir®?. Iklim miiltecilerinin durumuna
bakildiginda ise bu kisilerin devletlerinin korumasindan hala yararlanabildigini
ve ¢ogunlukla devletlerin iklim degisikliginin etkilerini azaltmak adina yetersiz
kalsa dahi ¢aba sarf ettigini sdylemek miimkiin goriinmektedir>>.

Her ne kadar kimi yazarlar tarafindan miiltecilik kavraminin dénemin kosullarn
ve ihtiyaglari geregince genis yorumlanmasi gerektigi One siiriilse de*,
uluslararast mahkemelerin uluslararast hukuk kaynaklarinda bir tanimin lafzinda
yer almayan ve kapsama devlet iradesine uygun sekilde sokulamayan bir
kavrami genisletici yorum yaparak kapsama dahil etmesi mahkemenin hukuk
yaratmasi anlamina geleceginden®®, bizim de katildigimiz goriise uygun olarak
iklim  miiltecilerinin =~ S6zlesme’nin  kapsamina  sokulmast  miimkiin
goriinmemektedir®, Zira uluslararasi hukukta egemen devletlerin iradeleri ile
uluslararas1 kurallar konmaktadir. Iklim miiltecilerinin gd¢ sebebi tamamen
cografi olaylar olup cografi nedenler 1951 Sozlesmesi’nde sayilan zulim
sebeplerinden olmadigindan bu kisiler S6zlesme kapsaminda miilteci statiisii
kazanamamaktadir”’. Tklim miiltecilerini dahil edecek bir uluslararast koruma
sistemi kurulacaksa bu sistem yine devletlerin iradelerini ortaya koyduklar1 yeni
bir uluslararast1 hukuk kaynag olusturularak kurulabilecektir’s. Iklim
miiltecilerinin 1951 Sozlesmesi’ndeki miilteci sifati kapsamina dahil
edilemeyecegi gorlisiinii savunan yazarlar, sui generis ¢oziimler sunmustur’.
Izlenebilecek ¢oziim ydntemlerinden biri ise, iklim degisikligi nedeniyle gog
eden kisileri kapsayacak bir tanim igeren yeni bir protokol veya uluslararasi
antlasma yoluyla iklim miiltecilerine uluslararasi koruma saglanmasi olabilir.

32 Jolanda van der Vliet, ‘Climate Refugees: A legal mapping exercise’ Simon Behrman and

Avidan Kent (editorler) Climate Refugees: Beyond the Legal Impasse? (B.1, Routledge 2018)
22.

Bonnie Docherty, and Tyler Giannini, ‘Confronting a Rising Tide: A Proposal for a
Convention on Climate Change Refugees’ (2009) 33 Harvard Environmental Law Review
358; Wyman, 179.

Bu husustaki goriisler i¢in bkz. Seda Yurtcanli Duymaz, ‘Iklim Degisikligi, Afetler ve Insan
Haklari: Cevresel Zorunlu Gog’ (Doktora Tezi, Marmara Sosyal Bilimler Enstitiisii, 2019) 70.
Bkz. Erdogan, ‘Anayasa’.

36 Bkz. Molu, 225,238; Wyman, 177,178.
57

53

54

55

Esra Tekin, ‘Uluslararast Hukuk Baglaminda fklim Miiltecilerinin Korunmasi Sorunu’ (2020)
147 TBB Dergisi 314,315.

8 Hiiseyin Pazarci, Uluslararast Hukuk (Ankara: Turhan Kitabevi 2021) 6,17.
3 Bu hususta sunulan ¢dziimler i¢in bkz. Tekin, 324,326.
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1951 Sozlesmesi’nden farkli olarak Avrupa Insan Haklar1 Sézlesmesi (AIHS),
her ne kadar su ana kadar bu konuda verilmis bir Avrupa insan Haklari
Mahkemesi karar1 bulunmasa da, geri gondermeme ilkesinin uygulanmasi
bakimindan daha genis bir koruma sagladigindan iklim miiltecilerinin AIHS
kapsaminda korumadan faydalanabilecegini savunan bir goriis sz konusudur®’.
AIHS’in e iskenceye veya insanlik dis1 ya da asagilayici muamele veya cezaya
tabi tutulamamasimi 6ngéren 3. maddesi kapsaminda 6rnegin ada {ilkesi su
altinda kalarak yasamin devam ettirilmesinin imkansiz oldugu bolgelerde iklim
miiltecileri agisindan geri gobndermeme ilkesinin uygulanarak bu kisilere ikincil
koruma saglanabilecegi ifade edilmektedir®’. Bu hususta 6nemli davalardan biri
halen ATHM 6niinde derdest olan ‘Duarte Agostinho and Others v. Portugal and
32 Other States®® davasidir. Basvurucular, Portekiz'deki iklim degisikliginin
orman yanginlari gibi etkileri nedeniyle yasam haklarinin tehdit edildigini iddia
etmiglerdir. Gengler olarak iklim degisikliginden olumsuz etkilendiklerini ve
asirt sicakliklar gibi nedenlerle i¢ mekanlarda daha fazla zaman gecirmek
zorunda kaldiklarin1 belirtmislerdir. Dava devam ederken 19 Mayis 2021'de
Avrupa Komisyonu, AIHM’e yazili gériis sunmustur®. Avrupa Komisyonu,
cevresel bozulma ve iklim degisikliginin insan haklar1 tizerindeki etkisine dikkat
cektigi goriigiinde artan iklim degisikligi ile ilgili bagvurularin Mahkeme’ye
AIHS’in tam anlamiyla uygulanmasi amaciyla cevresel bozulma ve iklim
degisikliginden etkilenen bireylere gercek bir koruma sunma konusunda firsat
sagladigimi ifade etmistir®.

B. iklim Miiltecilerinin 1951 Cenevre Sozlesmesine Gore Miilteci Statiisii
Kazanamamasi Meselesi

1951 Cenevre Sozlesmesinin 1/A-2 maddesinde sayilmis olan ve miilteci statiisii
kazanilmasina neden olan bes adet kriter (irk, din, tabiiyet, belli bir toplumsal

6 Bu husustaki goriisler icin bkz. Neslihan Ozkerim Giiner, ‘Avrupa Insan Haklar

Mahkemesi’nin Miiltecilerin Haklarinin Korunmasindaki Rolii’ (2016) 2 (2) Gog Arastirmalart

Dergisi 212,241.

Livia Elena Bacaian, ‘The Protection of Refugees and Their Right to Seek Asylum in the

European Union’ (2011) 70 Institut Européen De L université De Genéve Collection Euryopa.

Duarte Agostinho and Others v. Portugal and Others, (2022) Council of Europe Commissioner

for Human Rights Application No. 39371/20.

6 Duarte Agostinho and Others v. Portugal and 32 Other States, <
https://climatecasechart.com/non-us-case/youth-for-climate-justice-v-austria-et-
al/#:~text=0n%20September?%202%2C%202020%2C%20six,t0%20take%20more%20ambi
tious%20action.> s.e.t. 5 Ekim 2023.

%4 Duarte Agostinho and Others v. Portugal and Others, (2022).
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gruba mensubiyet veya siyasi diisiinceler) arasinda dogal afetler veya iklim
degisiklikleri gibi nedenler sayillmamistir. Ayrica iklim degisikligi sebebiyle
insanlar her zaman {ilkelerini terk etmemektedir. Kimi zaman kisiler kendi
iilkelerinde de yer degistirmektedirler. Tklim degisikliklerinin yol actig1 zararlar
kisinin irkindan, dininden, tabiiyetinden, toplumsal bir gruba mensubiyetinden
veya siyasi kanaatlerinden kaynaklanmamaktadir®®. Yeni Zelanda Miilteci
Statiisii Belirleme Itiraz Mercii’nin Ekonomik ve Cevresel Faktorler Sebebiyle
Miilteci Statiisiiniin Kazanilamayacagina Iliskin Karar1® ve Avustralya Miilteci
Temyiz Mahkemesi’nin Iklim Degisikliklerinin Kiribati Vatandasina Miilteci
Statiisii Kazandirmayacagina iliskin 10 Aralik 2009 Tarihli Karan® iklim
nedeniyle go¢ eden kisilerin 1951 Sozlesmesine goére miilteci sifati
kazanamayacaginin karara baglandig1 bazi davalardir.

Yeni Zelanda Miilteci Statiisii Belirleme Itiraz Mercii’nin Ekonomik ve Cevresel
Faktorler Sebebiyle Miilteci  Statiisiiniin ~ Kazanilamayacagina Iliskin
Karari®'nda mercii basvuru nedenlerini degerlendirerek bagvurulardan
higbirinin 1951 tarihli Cenevre S6zlesmesi’nde sayilan miilteci statiisli kazanma
sebeplerinden birinin igine dahil edilemeyecegini belirterek bagvuruyu
reddetmistir. S6z konusu olayda anne baba ve bes ¢ocuktan olusan aile iiyeleri
Tuvalu’dan Yeni Zelanda’ya giderek miilteci statiisii alabilmek admna 2000
yilinda bireysel bagvuruda bulunmustur. Aile {iyeleri bagvurularinda ozetle
ailelerine ait miilkiin Tuvalu'da yasanan gelgitler sirasinda kismen su altinda
kaldigini, adanin kiy1 bolgelerinin erozyona ugradigini, igilebilir su ve ilag
sikintis1  bulundugunu ifade etmistir. Basvurucular ayrica Tuvalu'nun
ekonomisinin zayif olduguna deginerek istihdam olanagi olmadigini ve gida
fiyatlariin ¢ok yiiksek oldugunu belirtmistir. Basvurucularin bagvuru
nedenlerinden diger birkag1 ise ada {iizerinde ulasim, saglik ve 6grenim
imkanlariin eksikligidir.

S6z konusu somut olayda aile tiyelerinin miiltecilik bagvurularinin Yeni Zelanda
devleti tarafindan reddedilmesi tizerine itiraz edilerek ret karar1 Yeni Zelanda

65 Eksi, ‘Iklim’ 17.

66 Nuray Eksi, ‘Yeni Zelanda Miilteci Statiisii Belirleme Itiraz Mercii’nin Ekonomik ve Cevresel
Faktorler Sebebiyle Miilteci Statiisiiniin Kazanilamayacagina {liskin Karar® (2011) 20 (1)
IKUHFD 219,224,

67 Esra Molu, ‘Avustralya Miilteci Temyiz Mahkemesi’nin Iklim Degisikliklerinin Kiribati
Vatandagina Miilteci Statiisii Kazandirmayacagna Iliskin 10 Aralik 2009 Tarihli Kararr’
(2011) 20 (1) IKUHFD 225,238.

08 Refugee Status Appeals Authority New Zealand, 2000, (Refugee Appeal No. 72189-
72195/2000).
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Miilteci ~ Statiisii  Belirleme Itiraz Mercii’ne  gotiiriilmiistiir.  Merecii,
basvurucularin Tuvalu Devleti’nin yalnmizca devlete yakinligi bilinen belli bir
kesime uygun yasam standartlar1 sundugu iddiasinin yeterli delillerle
ispatlanamayacag kanisina varmis ve bagvuruyu reddetmistir®. Zira Mercii’nin
incelemesine gore Tuvalu’da yasanan ekonomik ve sosyal sikintilara tiim Tuvalu
halki maruz kalmaktadir. Bagvuruda yasanmakta olan sikintilarin nedeninin
basvurucularin alt bir sosyo-ekonomik siniftan olmasi gosterilse de bu sinif 1951
tarihli  Cenevre  Sozlesmesi’nde  anillan  gruplardan  biri  olarak
degerlendirilmemistir™.

Avustralya Miilteci Temyiz Mahkemesi’nin Iklim Degisikliklerinin Kiribati
Vatandasina Miilteci Statiisii Kazandirmayacagna Iliskin 10 Aralik 2009 Tarihli
Karari’nda’! da benzer sekilde bagsvuru nedenlerinin Avustralya’nin taraf oldugu
1951 tarihli Cenevre Sozlesmesi’nde sayilan maddelerden birine dayanmadigi
ifade edilerek bagvurular reddedilmistir. Olayda Kiribati vatandasi olan
bagvurucu Gogmen ve Vatandaslik Bakanligi’na bagvurarak koruma vizesi talep
etmistir. Vizenin reddedilmesiyle basvurucu idari karar1 temyiz etmistir.
Bagvurucu Kiribati’de yasamin gittikce zorlasmakta oldugunu, yasadigi kdyiin
deniz seviyesi yiikselmesinden olumsuz etkilendigini, deniz seviyesinin
ylikselmesinin igme suyunun kirlenmesine neden oldugunu ve hatta
Kiribati’deki bazi adalarin iklim degisikligi ve deniz seviyesinin yilikselmesi
nedeniyle tamamen yok oldugunu agiklamigtir. Bagvurucu gelgitler nedeniyle
birka¢ yil igerisinde iilkenin tamaminin sular altinda kalacagini dolayisiyla
Avustralya’ya siginma talebinde bulundugunu ifade etmistir. Bu riskin yakin ve
gercek oldugu varsayimi altinda, iilke icerisinde yer degistirmenin bir ¢6ziim
olamayacagini 6ngérmek miimkiindiir. Bagvurucunun avukati da bu ifadeleri
dogrulayarak Kiribati icerisinde yer degistirilmesi s6z konusu olsa dahi eninde
sonunda yeni yerlesim yerinin de deniz seviyesi yiikselmesinden
etkileneceginden ve yeniden yer degistirilmesi gerekeceginden bahsetmistir, zira

% Eksi, ‘Miilteci’, 219,223.

70 Bkz. Refugee Status Appeals Authority New Zealand, 2000, (Refugee Appeal No. 72189-
72195/2000): ‘Mr Ho submits that the appellants are being persecuted because they are from
the lower socio-economic group in Tuvalu. While this may be a statistical group, it is not, in
the Authority’s view, a particular social group in respect of which its members can be said to
be persecuted in terms of the Refugee Convention. There must also be a nexus between the
membership of the particular social group alleged and the anticipated persecution. On the facts
of this case there is simply no evidence to suggest that the appellants are being persecuted by
the Tuvalu government for reason of their membership of such a group.’

I Molu, 225,238.
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IPCC Raporlari’na gore deniz seviyesinin artmasi bazi kiiciik ada iilkelerini
tamamen sular altinda kalma riskine maruz birakmaktadir’.

Mahkeme bagvuru sebebinin 1951 tarihli Cenevre Sozlesmesi’nde sayilan
miiltecilik statiisiine bagvurma nedenlerinden birine dahil edilemedigini bu
nedenle de bagvurucunun Kiribati’ye donmesi durumunda ya da yakin gelecekte
1k, din, tabiiyet, siyasi diisiince veya bir toplumsal gruba mensubiyet nedeniyle
zullim gorecegi endisesinin hakli nedenlere dayanmadigimi ifade etmistir.
Mahkeme basvuru sahibi ve diger Kiribati vatandaslarinin risk altinda oldugunu
kabul etmis ancak Avustralya mevzuatiin s6z konusu durumun 1951 tarihli
Cenevre Sozlesmesi’ne dahil edilmesine olanak vermedigini ifade ederek
koruma vizesi talebinin reddini onamistir’.

S6z konusu iki karar, basvurucular acisindan énemli benzerlikler tasimaktadir.
Her iki karar da Biiyiik Okyanus’ta yer alan ada devletlerinde yasayan ve deniz
seviyesinin ylikselmesi nedeniyle tarim alanlar1 ve tatl su kaynaklarinin zarar
gormesinden etkilenen kisiler tarafindan yapilan basvurular sonucunda
verilmistir™. Bahsedilen iki karar karsilastinlldiginda, iki kararda da insan
haklar1 hukuku acisindan yeterince tatmin edici ¢Oziimlere ulasildigl
sOylenemese de, Avustralya mahkemesinin Yeni Zelanda mahkemesinin
sagladig kisith yerlesim imkanini dahi tanimadigi, dahasi, Biiyiik Okyanus’taki
ada devleti vatandaslarinin deniz seviyesi yiikselmesi nedeniyle zorunlu gog riski
altinda olduguna iliskin somut ve yakin gostergeler ile bilimsel arastirmalara
ragmen bu gog riskinin Avustalya hiikiimeti tarafindan kabul edilmedigi ya da
yeterince ciddi bulunmadigi goriilmektedir’.

So6zlesme ve Protokolii’niin kapsaminda hukuki bir statii olarak yer alan miilteci
terimi Sozlesme veya Protokoliiniin lafzinda, s6zlesmeyi olusturan taraflarin

2. Bkz. IPCC, 2023: Sections. In: Climate Change 2023: Synthesis Report. Contribution of
Working Groups I, I and III to the Sixth Assessment Report of the Intergovernmental Panel
on Climate Change [Core Writing Team, H. Lee and J. Romero (editdrler)]: Geneva,
Switzerland, 81: ‘As the scale and pace of sea level rise accelerates beyond 2050, long-term
adjustments may in some locations be beyond the limits of current adaptation options and for
some small islands and low-lying coasts could be an existential risk.’

73 Refugee Status Appeals Authority New Zealand, 2000, (Refugee Appeal No. 72189-
72195/2000).

7 Emre Kiiliiglii, ‘Tklim Go¢menligi Sorununun Hukuki Boyutu’ (2020) 40 (2) Public and Private

International Law Bulletin, 1186.

Aurelie Lopez, ‘The Protection of Environmentally-Displaced Persons in International Law’

(2007) 37(2) Environmental Law 365-409; Angela Williams, ‘Turning the Tide: Recognizing

Climate Change Refugees in International Law’ (2008) 30(4) Law & Policy 515.
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amaglarinda ve BMMYK uygulamasinda iklim miilteciligini agikg¢a
kapsamamaktadir. Sozlesmedeki kriterlere uymayan iklim miiltecileri
uluslararast miilteci hukukunda statii kazanamamaktadir. Uluslararas1 veya i¢
gb¢ olmasina bakilmaksizin iklim miiltecilerine aymi diizeyde koruma
saglanmasi gerektigini savunan goriise gore "miilteci" terimi, zorunlu gogii ifade
etmek icin kullamlmaktadir. iklim miiltecileri acikca iklim degisikliginden
magdur olan kisileri de icermektedir. Sera gaz1 emisyonlari, kiiresel 1sinma ve
deniz seviyesinin yiikselmesine neden olan iklim degisikligi nedeniyle zorunlu
gbc eden kisilere 6zellikle 1997 Kyoto Protokolii'nden bu yana "iklim miiltecisi"
denilmektedir’®. BMMYK ve Uluslararas1 Go¢ Orgiitii ise miilteci kelimesini
kullanmamay1 tercih etmektedir. Bunun yerine g¢evresel gd¢menler
(environmental migrants), iklim degisikligi go¢menleri (climate change
migrants) veya cevresel nedenlerle yerinden edilen kisiler (environmentally
displaced persons) gibi kavramlar 6nerilmektedir”’.

1951 Cenevre Sozlesmesi’ndeki miilteci tanim1 o donemdeki kosullar dikkate
almarak olusturulmustur. Elbette ki bu donemde II. Diinya Savasi sonrasi agir
hasar alan iilkelerin temel endiseleri ciliz ekonomilerini canlandirmaktir. Haliyle
fabrikalar, iiretim ve tiikketime ekonmik canlilik ve gelismenin gostergesi olarak
okunuyor, gevre sorunlar1 daha tali bir sorun alan1 olarak gériilmektedir. iklim
degisikliginin etkileri 1951'de 6ngdriilememistir. Bu éngdriilemez etki yogun bir
sekilde insan hayatinda kendini gostermektedir. Iklim miilteciligine dair
uluslararast bir kaynakta agik¢a kabul edilmis bir "milteci" tanimi iklim
miiltecilerinin korunmasina dair adim atmak adina yardimei olacaktir. Tklim
nedeniyle zorunlu go¢ eden kisilere saglanacak korumanin kapsamli ve siirekli
bir koruma olmasi gerektiginden yenilik¢i, islevsel ve pratik c¢oziimler
getirilmesi gerekmektedir. Ayni zamanda iklim degisikliginden kaynakli zorunlu
gbclin uluslararas1 veya ulusal gbc¢ seklinde gerceklesmesinin de goézardi
edilmemesi gerektigini aksi takdirde i¢ gdc¢ gerceklestirmek zorunda kalan
bircok iklim gd¢meninin korumasiz kalacagini One siiren bir goriis de
bulunmaktadir. Sonug olarak iklim miiltecilerine de diger miilteci tiirlerinde
oldugu gibi bir tiir uluslararas1 koruma saglanmasi ve bu kisilerin temel insan
haklarmin giivence altina alinmasi gerekmektedir’®. Bu giivence talebinin

76 Islam, 219,221.

77 UNHCR Koko Warner, ‘In Search of Shelter: Mapping the Effects of Climate Change on
Human Migration and Displacement’ <https://www.ciesin.columbia.edu/documents/clim-
migr-report-june09_final.pdf> s.e.t. 7 Temmuz 2023.

78 Islam, 237,240.
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arkasinda yatan neden iklim miiltecilerinin kars1 karsiya kaldiklar1 sorun ve
savunmasizligin diger miiltecilerden farkli olmamasidir.

II. IKLIM MULTECILERININ HUKUKI STATUSUNE DAIR CESITLI
KARAR VE UYGULAMALAR

Mevcut uluslararast hukukta iklime bagli nedenlerle go¢ etmis kisilerin
durumunu diizenleyen bir uluslararasi antlasma bulunmamaktadir”. Iklim
degisikligi, uluslararas1 koruma altindaki sosyal ve ekonomik haklar, gécmen
haklari, yasam ve miilkiyet haklarini igeren genis bir insan haklar biitliniinii
ilgilendirmektedir. iklim degisikliginin etkilerinin en agir sekilde haklar1 zaten
nispeten zayif bir koruma altinda olan kisiler tarafindan hissedilmesi muhtemel
goriinmektedir. iklim degisikliginin en agir etkilerinin diinyanin en yoksul
iilkelerinde meydana gelmesi beklenmektedir. insan haklar1 hukuku kapsaminda
temel hak ve Ozgiirliikklerin ihlali durumunda oncelikli hareket etme gorevi
kisinin kendi devletidir. Ancak daha savunmasiz ve gelismemis iilkelerdeki sera
gaz1 emisyonlar1 ekonomik kaynak ve altyapr eksikligi nedeniyle daha diisiik
olsa da iklim degisikliginin yikici etkilerinden en ¢ok etki gorecek iilkeler yine
nispeten gelismemis iilkelerdir. Kontrol edilmesi daha zor olan acil durum
kosullar1 insan haklarinin korunmasini ve uygulanmasini sinirlamaktadir®.

Uluslararas1 toplum genel olarak yeni bir antlagmaya olumlu bakmamaktadir.
Bazi devletler halihazirda ¢ok sayida ¢evre antlagmasi oldugunu diistinmektedir.
Ancak doktrinde bazi kisiler tarafindan antlagsma taslaklar1 olusturulmaktadir.
Olusturulan bu taslak antlasmalar ¢evre antlasmalarindan ¢ok insan haklar
sozlesmeleridir. Yeni bir sdzlesme ihtiyacit hem somut cografi verilere hem de
c¢ogunlukla insan haklar1 hukukuna dayanmaktadir. Cografi veriler istisnalar
haricinde ¢ok da tartismali degildir. Zira cevresel felaketlerinin giderek daha
tehlikeli bir hal aldigina dair ¢ok sayida ¢alisma bulunmaktadir®'. Internet ve
bilisim suglar1 arasindaki iliskinin bir benzeri de ¢evresel felaketler ve iklim
degisikligi ile miilteciligin icerigine dair yeni bir degisimin olabilecegi seklinde
okunabilir. Ciinkii hukuk kat1 ve donmus bir disiplin degildir. i¢inde yasanilan
cag ve toplumla iliskili olup onu hem etkileyen hem de etkilenendir.

7 Atapattu, 40.

80 Stephen Humphreys ‘Introduction: Human Rights and Climate Change’ ed. Stephen

Humphreys, Human Rights and Climate Change (Cambridge University Press 2010) 1,8.
Michel Prieur, ‘Towards an International Legal Status of Environmentally Displaced Persons’

Simon Behrman and Avidan Kent (editdrler) Climate Refugees: Beyond the Legal Impasse?
(B.1, Routledge 2018) 234.
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1. BM insan Haklar1 Komitesinin Teitiota Kararinda Iklim Miilteciligi

Yeni Zelanda Yiiksek Mahkemesi tarafindan verilen Teitiota karari®® iklim
milteciligi ile ilgili en temel ve 6nemli kararlardan biridir. Mahkeme iklim
degisikligine bagli nedenlerle iilkesinden ayrilarak Yeni Zelanda’ya siginmak ve
miilteci statiisii almak isteyen Ioane Teititota’nin bagvurusunu kabul etmemistir.
2007 yilinda Yeni Zelanda’ya gelen Teitiota ve ailesinin ikamet izni 2010 yilinda
sona erdiginden iilkede kaliglar1 hukuksuz hale gelmistir. Teitiota iklim
degisikligi ve deniz seviyesindeki yiikselmeyi gerekce gostererek Kiribati
Cumbhuriyetindeki Tarawa adasindan zorunlu olarak gog ettigini sdylemis ve
Yeni Zelanda hiikiimetinin korumasindan faydalanmay talep etmistir. Sonug
olarak Teitiota’ya miilteci statiisii verilmemis ve sinir dist edilmistir.

Bagvurucu ile ailesi 2002 yilinda Tarawa’daki bir koydeki geleneksel bir konuta
taginmiglardir. Bu konutun kanalizasyon hizmeti bulunmamaktadir. Bagkent
Tarawa’da saglik basta olmak iizere bircok devlet hizmeti saglandigindan sehir
asir1 kalabalik hale gelmistir. Bagvurucuya gore deniz seviyesi yiikselmis, sular
kirlenmis ve igme suyu artan niifus igin yetersiz kalmis, erozyon topragi
verimsizlestirmis ve konut krizi ortaya ¢ikmistir. Basvurucu iilke genelinde
iilkede yasamin gelecegi olmadigia inanildigini ve devletin bunu engelleyecek
giice sahip olmadigimi iddia etmistir. Yeni Zelanda Gogmen ve Koruma
Mahkemesi s6z konusu kisinin siginma basvurusuna olumsuz karar vermis, Yeni
Zelanda Temyiz mahkemesi de benzer sekilde bagvurucunun iddialarini kabul
etmemistir®>. Boylece mahkemelerin verdigi karardan anlasilmaktadir ki
basvurucu miilteci statiisiine haiz goriilmemistir.

Mahkeme, BM Medeni ve Siyasi Haklara iliskin Sézlesme’nin yasam hakkini
diizenleyen 6. maddesine gore inceleme yaptiginda, devletin yasam hakkin
korumak adina ¢aligmalar yaparak pozitif yiikiimliliiglinii yerine getirdigine ve
devletin kisileri keyfi olarak yasam hakkindan mahrum birakmaya iliskin fiil
veya ihmali olmadigina hiikkmetmistir®. Mahkemeye gore igme suyuna ve
gidaya erigsimin veya mahsul yetistirmenin imkansiz olduguna veya gevresel
kosullarin insan yasamini tehdit edecek kadar tehlikeli olduguna dair somut ve

82 Joane Teitiota v. The Chief Executive of the Ministry of Business, Innovation and

Employment, NZSC 107 (SC 7-2015).

Sibel Safi, ‘loane Teitiota Kiribati / Yeni Zelanda Davast ve BM Insan Hgklarl Komitesi’nin
Iklim Miiltecileri ile Ilgili Tarihi Karar’® (2020) 22 (2) Dokuz Eyliil Universitesi Hukuk
Fakiiltesi Dergisi 522,526.

Ioane Teitiota v. The Chief Executive of the Ministry of Business, Innovation and
Employment, NZSC 107 (SC 7-2015).
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ciddi bir kanit bulunmamaktadir. Dahasi, Kiribati devletinin vatandaglarini
korumaya iligkin gerekli adimlar1 atmadigina dair somut bir delil olmadigim
dolayisiyla Teitiota’nin {ilkesine geri gonderildiginde ciddi bir zararla
karsilasacag riskine dair somut gostergeleri yeterli bulmadigim ifade etmistir®.

Birlesmis Milletler Insan Haklar1 Komitesi 2016 tarihli kararmnda®® Teitiota
basvurusuna iliskin olarak Yeni Zelanda Yiiksek Mahkemesi kararina benzer
sekilde Kiribati’de hayat sartlarmin heniiz dayanilamayacak boyuta
ulagsmadigini ifade etmistir®’. Komite incelemesini, bagvurucu ve ailesi iilkesine
geri gonderildigi takdirde Kisisel ve Siyasi Haklar Ulusal Sézlesmesi’nin
(ICCPR) yasam hakkini diizenleyen 6. maddesinin ihlal edilip edilmeyecegi
hususu {izerinden yapmistir. Komiteye gore, basvurucu iilkesine donmesi
halinde yasam hakkinin ciddi bir tehlikeye girecegine dair somut bir kanit
sunamamuistir. Zira bagvurucu bahsettigi arazi tartigsmalari gibi bir tartigsma heniiz
hi¢ yasamamistir. Ayrica geri dondiigiinde iilkesinde kendisi ve ailesi i¢in
kalacak yer bulabilecektir®®. Karar, karsit goriis veren Komite iiyesi Duncan Laki
Muhumuza tarafindan devletin bagvurucuya yasam hakkinin ihlaline iligkin
gercek bir riske dair makul olmayan bir ispat ylikii getirmis olmasi1 nedeniyle
elestirilmistir. Komite {iyesi Muhumuza’ya goére bagvurucunun yasam hakkina
yonelik gercek ve ongoriilebilir bir tehdit oldugunu belirtmistir. Biiyilik 6l¢iide
tarima dayali bir yasamim oldugu iilkede tath suya ulagmadaki ve bitki
yetistiriciligindeki ciddi zorluklar Sozlesme’nin korumayi amagladigi insan
onuruna uygun yasam hakkina ulagimin saglanamadigini ortaya koymaktadir®.

Esasinda Komite de mahkeme gibi esasinda basvurucunun iddialarin1 mantikli
bulmus olsa da 1951 Cenevre Sozlesmesi igerisinde bagvurucuya uluslararasi
koruma statiisii verebilecegi yasal bir dayanak bulamamistir. Komite,

85 Bkz. loane Teitiota v. The Chief Executive of the Ministry of Business, Innovation and

Employment, NZSC 107 (SC 7-2015): “In relation to the Refugee Convention, while Kiribati
undoubtedly faces challenges, Mr Teitiota does not, if returned, face “serious harm” and there
is no evidence that the Government of Kiribati is failing to take steps to protect its citizens
from the effects of environmental degradation to the extent that it can.”

8 UN Human Rights Committee, ‘Views adopted by the Committee under article 5 (4) of the

Optional Protocol, concerning communication No. 2728/2016° CCPR/C/127/D/2728/2016.

Mehtap Kaygusuz Akbay, ‘Birlesmis Milletler Insan Haklar1 Komitesi’nin Teitiota Kararmin

Ardindan “Iklim Miiltecileri”” (2021) 23 (1) Dokuz Eyliil Universitesi Sosyal Bilimler

Enstitiisti Dergisi 234,235.

8 Safi, 525,526.

8 UN Human Rights Committee, ‘Views adopted by the Committee under article 5 (4) of the
Optional Protocol, concerning communication No. 2728/2016> CCPR/C/127/D/2728/2016,
19,20.
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basvurucunun Kisisel ve Siyasi Haklar Ulusal S6zlesmesi kapsaminda koruma
taninacak kisi statiisiinde olmadigini ifade etmistir®. Goriildiigii gibi Komitenin
verdigi karar ylizeysel yorumunu kapsayan bir karardir ve bu Kkarar
basvurucunun yasanabilir ve siirdiiriilebilir bir iklim ve yasam alanina sahip
olmadigini dngorse bile bunu hayati bir tehdit olarak géormemektedir. Ancak her
ne kadar Komite Sézlesme’nin 6.maddesinin ihlali olmadigr hakkinda goriis
vermis olsa da, basvuruyu kabul edilemez bulmayarak esas incelemesi yapmaistir.
Bu durum, ileride gelecek olasi bagvurularda iklim degisikligi nedeniyle hayat
sartlarinin dayanilamaz hale geldigi kanisina varildig takdirde, iklim degisikligi
nedeniyle zorunlu gé¢ eden kisilerin lehine bir karar verilme olasilig1 oldugunu
gostermektedir. Zira kararda, sartlarinin olusmasi zor olsa dahi geri gondermeme
ilkesinin iklim miiltecilerine de uygulanabilecegi kabul edilmistir®".

2. Amerikahlar Arasi insan Haklar1 Mahkemesi ‘nin Iklim Aciliyetine
Iliskin Tavsiye Karar

Amerikalilar Aras1 Insan Haklar1 Mahkemesi Iklim Aciliyetine Iliskin Tavsiye
Karar1°*’nda iklim miiltecilerinin korunmasi agisindan devletlere 6nemli dl¢iide
yukiimliilik getirmektedir. Bu hususta Mahkeme, devletlerin s6z konusu
yukiimliiliiklerden bazilarin1 yerine getirirken zararli sonuglarin insan haklari
iizerindeki etkisinin miimkiin oldugu dlgiide azaltilmasim dngormiistiir®®. Cevre
hukuku ve iklim degisikligi konusundaki uluslararasi taahhiitlerin
uygulanmasinda insan haklar1 temelli bir yaklasimin benimsenmesi gerekliligini
vurgulayan Mahkeme, oOzellikle ada ve kiyr devletlerinde iklim degisikligi
farkindaligin1 artirmaya yonelik kapasite olusturmak ve giiclendirmek igin
tedbirler alinmasi gerektiginin altini ¢izmistir.

Mahkeme son 33 yil boyunca deniz seviyelerinin yillik ortalama 2 ila 4 cm
arasinda yiikseldigini belirterek bu durumun tatli su kaynaklarina, turizm ve
tarima dayali kiy1 niifusunu sagliksiz ve yetersiz gida, zorunlu gog, hastalik ve

% UN Human Rights Committee, 20.

9l Mariya Aleksandrova, Benjamin Schraven, and Diogo Serraglio, ‘A real game changer? The
implications of the UN’s ruling on ‘climate refugees’.” <https://www.die-gdi.de/en/the-
currentcolumn/article/the-implications-of-the-uns-ruling-on-climate-refugees-1/> s.e.t. 5
Ekim 2023.

Climate Emergency: Scope of Inter-American Human Rights Obligations, IACHR (Res. No.
3/2021).

TACHR, ‘States must take action to limit the anthropogenic emission of greenhouse gases,
which also concerns the obligation to regulate the activities and policies that produce it, in
order to prevent as much as possible, the effects on the rights of people.’
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oliim gibi ciddi risklerle kars1 karsiya getirdigini ifade etmistir. Mahkeme’ye
gore yoksul kesim, evsiz veya gayri resmi yerlesimlerde yasayan kisiler, iklim
degisikliginin etkilerine hem anlik hem de uzun vadeli olarak daha duyarlidir.
Bu nedenle devletler, sehir ve kirsal bolgede yasayan yoksul kesimin insan
haklarini iyilestirici bir sekilde koruma adina gerekli tiim kamu politikalarini
olusturma ve Onlemleri alma sorumluluguna sahiptir. Mahkeme ayrica geri
gondermeme ilkesine de deginerek gdcmenlik statiisli taninmasinda devletlerin
adil davranmas1 gerektigini ifade etmistir.

3. Uluslararast Deniz Hukuku Mahkemesi’nin Iklim Degisikligi ve
Uluslararasi HukuKa iliskin Tavsiye Karar1

1990 yilinda kiigiik ada devletlerini savunmak ve iklim degisikligine karsi is
birligi yapmak amaciyla kurulan Kiigiik Ada Devletleri Ittifaki iiyeleri Antigua
ve Barbuda ile Tuvalu 2021 yilinda Iskogya’nin Glasgow sehrinde gergeklesen
Birlesmis Milletler iklim Zirvesi’nde (COP 26) imzaladiklar1 antlasma ile bir
komisyon kurmustur®. Komisyon’u kuran Antlasma®’nin 2.maddesinin
2.fikras1 ile Komisyon’a, Uluslararasi Deniz Hukuku Mahkemesi’den (The
International Tribunal for the Law of the Sea — ITLOS), 1982 Birlesmis Milletler
Deniz Hukuku Sézlesmesi’nin kapsaminda yer alan konularda tavsiye karari
isteme hakki taninmustir.

Bu kapsamda Kiigiik Ada Devletleri Komisyonu’nun iklim degisikligine bagl
deniz seviyesinin ylikselmesi ve bu hususta alinacak dnlemlere dair bir tavsiye
karar talep etmesi iizerine ITLOS 31 No.’lu Iklim Degisikligi ve Uluslararasi
Hukuka Iliskin Karar®®’1 yaymlamistir. Bu kararda ITLOS deniz seviyesinin
yikselmesine iliskin derin bir analiz sunmaktadir. Kararda oncelikle deniz
seviyesinin ylikselmesinin neden ciddi bir risk olusturduguna deginilmistir.
Deniz seviyesinin yiikselmesi, sel baskinlari ve firtinalar, tuzluluk
dalgalanmalar1 ve asitlenme, cesitli sektorlerde zararlara neden olmaktadir.
Fiziksel, sosyo-ekonomik, kiiltiirel biitiinliik ve biyocesitlilik agisindan olmak

% Canada Partnership for International Justice (CPIJ-PCJI), ‘Antigua and Barbuda and Tuvalu
to seek Justice for Climate Change damage before International Courts,” <https://cpij-
pcji.ca/antigua-and-barbuda-tuvalu-seek-justice-for-climate-change-damage/>  s.et. 08
Agustos 2023.

9 Agreement for the Establishment of the Commission of Small Island States on Climate Change
and International Law, <https://cpij-pcji.ca/wp-content/uploads/2021/11/Agreement-for-the-
establishment-of-COSIS.pdf> s.e.t. 08 Agustos 2023.

% ITLOS: Request for an Advisory Opinion Submitted by the Commission of Small Island States
on Climate Change and International Law (Case No. 31).



ERDEM 51

tizere dort tiir zarardan bahsedilmistir. Beslenme kosullarinin olumsuz
etkilenmesi ve pandemiler, deniz seviyesinin yiikselmesi nedeniyle olusacak
fiziksel olumsuzluklari olusturmaktadir.

ITLOS Hiikiimetlerarasi Iklim Degisikligi Paneli (IPCC) Raporu’na atif yaparak
iklim miiltecileri meselesine deginmis, bahsedilen zararlarm kiyr bdlgelerini
yasanabilir olmaktan ¢ikarmasi nedeniyle goglerin goriilmesinin 6ngdrildigini
ifade etmistir. 2023’te yaymlanan IPCC°’ Raporu’na gore kiy1 bolgelerinde risk
ve kayiplar erozyonlar, yiikselen dalgalar ve sel baskinlar1 nedeniyle artmaktadir
ve artigin devam etmesi ongoriilmektedir. [IPCC'ye gore, son 100 yilda kiyidaki
sulak alanlarin neredeyse yaris1 deniz seviyesinin yiikselmesi neticesinde yok
olmustur. Dahasi, kiy1 bolgeleri temel altyapisini (evler, igyerleri, ulagim, saglik,
enerji vb. diger sistemler) kaybetmeye maruz kalmakta veya kaybetme riski
altinda kalmaktadir. Bu durum turizm sektoriinii de olumsuz etkilemektedir.
Tarima elverisli arazilerin yok olmasi kadar igme suyunu da i¢ilmez hale getiren
suyun tuzlulugunun ve asitlenmenin artmasiyla da tarimsal kullanima uygun
olmaktan ¢ikmaktadir. Sicaklik artisinin, suyun asitlenmesinin ve besin
zincirinin - bozulmasinin sonucu balikgilik  kaynaklarmin  miktarinda ve
kalitesinde gozle gorilir bir azalma goriilmektedir. Asitlenme deniz
ekosistemini de olumsuz etkilemektedir. Kabuklu deniz hayvanlan tiirlerinin
%44' nesli tilkenme tehdidi altinda olarak kabul edilmistir. Zehirlenmis bitki ve
hayvanlarla beslenen diger hayvan tiirleri ve insanlar bu durumdan ciddi zarar
gormektedir. Tiim bu zarar ve olumsuz etkilere ragmen diinya niifusunun
cogunlugu az gelismis iilkeler ve gelismekte olan kiiciik ada devletlerinde
bulunan insanlardan olusan iicte biri, hala iklim degisikliginin olumsuz
etkilerinden = korunma  amag¢hi erken uyari sistemlerine  erisim
saglayamamaktadir®®.

ITLOS ayrica Karar’da Birlesmis Milletler Deniz Hukuku Sd&zlesmesi’nin
(BMDHSY) ilgili baz1 maddelerini yorumlamistir. BMDHS nin 194. maddesine
uygun olarak devletlerin deniz c¢evresi kirliligini 6nlemek, azaltmak ve kontrol
altinda tutmak ig¢in belirli yiikimlilikleri bulundugunu ifade etmistir.
BMDHS’nin 235. maddesine gore devletlerin etkili ¢oziimler olugturma ve
uygulama yiikiimliligi vardir: Bu yiikiimliiliik, iklim degisikliginin deniz

97 IPCC, Synthesis Report of the IPCC Sixth Assessment Report (AR6) — Longer Report, (2023)
<https://www.ipcc.ch/report/ar6/syr/downloads/report/IPCC_AR6 _SYR_LongerReport.pdf>
s.e.t. 08 Agustos 2023.

% UN, ‘The ocean - the world’s greatest ally against climate change’,
<https://www.un.org/en/climatechange/science/climate-issues/ocean> s.e.t. 08 Agustos 2023.
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cevresinin ilgili 6zellikleri g6z 6niinde bulundurularak her somut olayda ayrica
belirlenmelidir. Aciliyet, bilimsel verilerin karmasikligi, iklim degisikliginin
geri dondiiriilemez yapis1 ve kiiresel niteligi ve o6zellikle gelismis tlkeler ile
gelismekte olan iilkeler arasindaki esitsizlikler géz oOniinde bulundurularak
uygun ve etkili ¢dziimler olusturulmasi ve uygulanmasi gerekmektedir.

ITLOS Tavsiye Karari’nda kiy1 bolgelerini gelgit ve dalgalarin iklim degisikligi
ile artmakta olan zararhi etkilerine karsi koruma amacli uyum &nlemlerinin
onemini vurgulayarak s6z konusu durumun kiy1 seridini tahrip ederek yerel
nifusu olumsuz etkilemekte ve ekonomiyi zayiflatmakta oldugunu ifade
etmigtir. ITLOS, karaya dogru ilerleyen su dalgalarini engelleyebilecek saglam
deniz duvarlar1 insa edilmesini ve kiy1 bolgesi niifusunun iklim tehlikelerini
somut bir sekilde algilayip bu risklerin 6nlenmesine katkida bulunabilecekleri
erken uyar sistemlerini tesvik edilmesini bu hususta alinabilecek somut ve etkili
onlemler olarak degerlendirmektedir.

4. Cesitli Ulkelerde iklim Miiltecilerinin Durumu

Uluslararasi alanda oldugu gibi AB hukukunda da iklim miiltecilerinin statiisii
belirsizdir. AB Konseyi tarafindan hazirlanan 2001/55/EC sayili ve 20 Temmuz
2001 tarihli Gegici Koruma Yonergesi’nde ligiincii iilkelerde yerinden edilmis
insanlarin kitlesel halde tiye lilkelere giris yapmasi halinde uygulanacak esaslar
belirlenmistir. Gegici koruma statiisii kazanabilmek i¢in bagvurucunun bolgesel
siddet veya silahli ¢atigsma i¢inde olmasi, insan haklarinin sistematik veya genel
ihlali sonucu agir risk altinda bulunmasi veya magdur olanlarin yerinden edilmis
kisiler olmas1 gerekmektedir. Dolayisiyla AB Gecici Koruma Yo6nergesi’'nde,
iklim veya cevresel faktorlerden s6z edilmemistir. Ancak Gegici Koruma
Yonergesi’'nin 7. maddesinde {iiye devletlerin, gecici koruma statiisiiniin
kapsammi kisilerin lehine genisletebileceklerine iliskin  bir  hiikiim
bulunmaktadir. Bu hiikiim genisletici bir yorumla iklim miiltecilerini kapsayacak
sekilde Yonerge’nin yorumlanmasim saglayabilecektir®.

Isve¢ Yabancilar Kanunu’nda miilteci tanimina ek olarak “miilteci statiisii
diginda bagka bir yolla korunmaya ihtiyaci olan kigiler” yer almaktadir'®. Bu
kisilerin diger bazi sebepler nedeniyle veya gevresel felaketler sebebiyle tilkesine
donememesi gerekmektedir. Dolayisiyla miilteci sifati1 diginda kalmakla beraber

9 Eksi, ‘Iklim’, 17,19.
100 Swedish Aliens Act (2005:716) Chapter 4. Refugees and persons otherwise in need of
protection, Section 1.
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farkli bir statii olusturularak iklim miiltecilerinin korundugu goriinmektedir.
ABD’de dogal afet nedeniyle zarar goren kisiler i¢cin Gegici Koruma Statiisii
olusturulmus, “deprem, sel, kuraklik ve benzeri ¢evresel felaketler sebebiyle
gecici olarak yasam kosullarinin felce ugramasi veya yabanci bir devletin,
cevresel felaketler sonucunda vatandaslarinin iilkesine donmesiyle basa ¢ikacak
durumda olmamas1 sebebiyle” kisilere gegici koruma statiisii verilebilecegi
ongoriilmiistiir'®. Ay diizenlemeler yapmus iilkelerin 1951 Sozlesmesi ndeki
miilteci tanimina iklim miiltecilerini dahil etmesi olas1 goriinmemektedir!%2,

Heniiz konuya yaygin bir ¢06ziim getirilmemis olmasina ragmen iklim
miiltecilerinin hukuki statiisii hususuna uluslararasi sahada tamamen kayitsiz
kalindig1 da sdylenemez. Bu meseleyi ¢6zmek icin birgok farkli goriis ortaya
atilmigtir'®. Avrupa Birligi Konseyi’nde iklim miiltecilerinin saglikli ve giivenli
cevre hakkini iceren Iklim Gogmenlerinin Statiisiinin ve Haklarmin
Tanmmasina Iliskin Cerceve Sozlesme (Framework Convention for the
Recognition of Status and Rights of Environmental Migrants) olusturulmasi ve

Avrupa Insan Haklar1 S6zlesmesine eklenecek bir ek protokol dnerilmisgtir'®,

5. Iklim Miiltecilerine Dair Giincel Bir Sozlesme Taslag

Iklim nedeniyle zorunlu go¢ eden kisilerin sayisinin gelecekte artacagi tahmin
edilmektedir. BMMYK !, 1995 yilinda iklim degisikligi kaynakli 2.5 milyon
gdcmenden s6z ederken bu saymnin 2010 yilinda 50 milyona ulastigini, 2050
yilinda ise, iklim degisikligi kaynakli gd¢gmen sayisinin 200 milyona ulagacagini
tahmin etmektedir. Zamanin geregi olarak 1951 Cenevre S6zlesmesi’nde ihmal
edilmis olan iklim miiltecilerine iliskin sorunu ¢6zmek i¢in bazi oneriler ortaya
atilmistir. Fransa Limoges Universitesi iiyeleri (CRIDEAU) ve uluslararasi bir
STK olan Uluslararasi Karsilastirmali Cevre Hukuku Merkezi (CIDCE)
tarafindan bir taslak sozlesme olusturma girisimi yoluyla iklim miilteciligi
sorunu ¢oziime kavusturulmaya ¢aligilmistir. 2005 yilinda Limoges'te "¢evresel
miilteciler" konulu bir seminer diizenlenmistir. Seminerin sonucunda 2006

191 Immigration and Nationality Act of U.S.A. [1952] Sec. 244 ‘Temporary protected status’.

102 Eksi, 34,41.
103 Mustafa Karayigit, Merve Kilig, ‘The Legal Status and Protection of Climate Refugees in the

EU’ (2021) 11 (2) Akdeniz Universitesi Hukuk Fakiiltesi Dergisi 22.
Parliamentary Assembly, ‘Drafting an additional protocol to the European Convention on
Human Rights concerning the right to a healthy environment’ (Rec. 1885,2009).

105 UNHCR ‘What we do’ <https://www.unhcr.org/climate-change-and-disasters.html> s.e.t. 1
Temmuz 2023.
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yilinda Revue Européenne de droit de I'environnement dergisinin 4. sayisinda bir
bildiri yaymlanmistir. Seminerde iklim miilteciligine dair mevcut hukuki
boslugun doldurulmasi i¢in uluslararasi bir sézlesmenin olusturulmasina dair
cagrida bulunulmustur. Daha sonra CIDCE ve CRIDEAU tarafindan olusturulan
taslak bir sdzlesme ile 6zel bir statii olusturulmus ve iklim miiltecilerinin sahip
olacagi bazi haklar diizenlenmistir. Bu haklar olusturulurken mevcut miilteci
hukuku diizenlemelerinden esinlenilmistir'%.

Sézlesme Taslag: heniiz Tiirkge’ye cevrilmemistir ancak Ingilizce, Fransizca ve
Ispanyolca olarak CIDCE’nin resmi internet sitesinde yer almaktadir'®’,
Soézlesme Taslagr iklim degisikligine dikkat ¢ekerek iklim degisikligi kaynakl
olaylarm kisilerin yasam hakkin1 dogrudan etkiledigini belirtmektedir. Bu
nedenle birey, aile, grup ve niifuslarin go¢ etmekte oldugunu belirtilerek ekolojik
acidan zarar gérmiis devletlere destek olmanin uluslararasi toplumun bir gérevi
oldugu ifade edilmistir. Taslak’mm 7.maddesinde ayrimcilik yasagina,
8.maddesinde ise geri gobnderme yasagina deginilmistir. Mevcut miilteci hukuku
diizenlemelerinden farkli olarak s6z konusu Taslak’ta bu kisiler teknik anlamda
miilteci olarak degil yerinden edilmis kisiler olarak tanimlanmistir. Taslaktaki
koruma kapsamina uluslararasi gd¢menler oldugu kadar iilke icinde yer
degistirmek zorunda kalan kisiler de dahil edilmistir.

Sozlesme Taslagi’'nin 1. maddesinde Soézlesme’nin amacmin herhangi bir
uluslararast koruma statiisiine dahil edilemeyen ve cevresel veya iklim
degisikligine bagli nedenlerle zorunlu goé¢ eden kisilerin temel haklarini
korumak oldugu ifade edilmistir. Taslak’in 22. maddesine gore cevresel
nedenlerle yer degistirmek zorunda kalmis kisiler yasam kosullarini kesin olarak
etkileyen ani veya asamali bir ¢cevresel felaketle karsi karsiya kalmis olan ve bu
felaket nedeniyle yerinden edilen bireyler, aileler ve gruplar olarak
tanimlanmaktadir!'%,

106 Prieur, 233,242.

107 Bkz. CIDCE: “Environmentally Displaced Persons,” https://cidce.org/en/environmentally-
displaced-persons/ s.e.t. 16 Agustos 2023: “Second session of the Intergovernmental
Negotiating Committee to develop an international legally binding instrument on plastic
pollution, including in the marine environment,” www.cidce.org s.e.t. 16 Agustos 2023: Taslak
Sozlesme; 1. Dibace, I1. Amaglar, tanimlar ve kapsam, II1. Tlkeler ve temel yiikiimliiliikler, IV.
Uretim, tiiketim ve israf, V. Ticaret, kontrol, denetim ve plastik kullanilmayan bolgeler, VI.
Bilgi, egitim, is birligi ve uygulama olmak iizere 6 kisimdan ibarettir.

108 Prieur, 234,239.
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Soézlesme Taslagi’nda deniz seviyelerinin yiikselmesi, denizlerin kirlenmesi ve
buna baglh olumsuz sonuglar veya ada devletinde yasayan kisilerin durumuna
iliskin ayrica bir diizenleme bulunmamaktadir. Yalnizca uluslararast gog
hukukunun genel ilkelerine atif yapilmis ve iklim miiltecilerinin sahip olacagi
haklara iliskin genel bir gerceve ¢izilmistir. Sézlesme’de iklim miiltecilerine
verilen haklardan one ¢ikan bazilar1 bilgi ve katilim hakki (9. madde), seyahat
hakk1 (10. madde), ve vatandaslik hakkidir (13. maddenin 1. fikrasi). Ayrica 12.
maddede i¢ ve dis zorunlu go¢ etmis kisilerin sahip oldugu yaygin bazi haklara
deginilmistir. Bu haklardan bazilar1 su ve gidaya ulasim, temel ihtiyaclarin
karsilanmasi, barinma, calisma ve egitim hakkidir. Haklarin tiirii kapsamli olsa
da igerik agisindan genel bir diizenleme yapildig1 sdylenebilir. Ornegin ¢alisma
hakkini diizenleyen 12. maddenin 9.fikrasinda iklim miiltecilerinin diger ¢alisan
kisilerle ayni kosullarda calisma hakkina sahip olacagi ifade edilmistir. Bu
kisilerin ¢alisma hakkina iliskin olarak c¢alisma izni alma veya kontenjan
sinirlamast gibi bazi kisitlamalar yapilip yapilmayacagi devletlere birakilmig
goriinmektedir.

SONUC

Iklim degisikligi sebebiyle go¢ etmek zorunda kalanlarin uluslararasi alanda
statiislinlin ne olacagin tartisma konusu secen bu calisma, s6z konusu sorun
etrafinda meydana gelen akademik tartigmanin nispeten giincel olmasiyla ¢cok
genis bir kiilliyata dayanmamasindan ve hukuki olarak tartismanin heniiz
neticelenmemis olmasindan dolay1 kesin bir sonuca ulasma konusunda
miitereddittir. Caligmada konu ile ilgili mevzuat ve kavramsal gerceve
incelenerek iklim miiltecisi kavraminin statiisii hakkinda literatiire dair bir
gerceve olusturulmaya calisilmistir.

Iklim miiltecisi kavraminin neligine dair smir c¢izme konusundaki eksiklik
kiiresellesme, artan sanayi iiretimi ve niifus artis1 gibi degiskenlerin baskisiyla
kiiresel 1sinma, firtina, sel, kuralik ve kitlik gbi afetlerin daha fazla meydana
gelmesine ve bu felaketlerden etkilenen ve dolayisiyla go¢ etmek zorunda kalan
insan sayisinin artmasina ve boylece kitlesel goglerin ortaya ¢ikmasina neden
olmaktadir.

Iklim miilteciligi kavraminin ilk ortaya ¢ikmasinin arkasinda, iklim degisikligi
nedeniyle deniz seviyesinin yiikselmesi ile birlikte insanlarin kitlesel halde daha
iyl bir hayat: siirdiirecekleri yerlere go¢ etmek zorunda kalmalar1 yatmaktadir.
Kiy1 bolgeleri ve ada iilkeleri iklim degisikliginden daha hizli ve ozellikle
etkilenmektedir. BMMYK’nin yaptig1 calismalara gore iklim degisikligi
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kaynakli go¢ etmek zorunda kalan insan sayisinin 2050 yilinda 200 milyona
ulasacagi Ongoriilmektedir. Kiribati Orneginde de goriildiigii ilizere ada
iilkelerinin iklim degisikligi kaynakli su altinda kalmasina dair olasi risk, dolay1
milyonlarca insanin hayatini etkilemekte ve aslinda ¢cok da uzak olmayan bir
gelecekte vatansiz kalma tehdidi altina sokmaktadir.

Iklim degisikligi nedeniyle zorunlu ve kitlesel gocii Onleyebilmek icin
devletlerin atacagi Oncelikli adim iklim degisikligi kaynakli felaketlerin
sonuglarin1 en aza indirmek amach yatirnmlar ve diizenlemeler yapmaktir.
Devletlerin bu konuda atabilecekleri diger adimlar ise kiiresel is birligi yaparak
iklim degisikligi nedeniyle yerinden edilen kisilere kapsamli bir koruma
saglayacak uluslararasi antlagmalar yapmak ve iklim agisindan nispeten
dezavantajli ve savunmasiz devletlere ve onlarin vatandaglarina yardimei olmak
olabilir'®. Ancak bu konuda sdz konusu devletleri bu yonde hareket etmeye
zorlayacak ve sozkonusu kisilere korunma saglanmasina dayanak olusturacak
baglayici bir diizenlemenin olmadigini da gz 6niinde bulundurmak gerekir.

Iklim degisikligi ve dogal afetler baglaminda zorunlu go¢ eden kisilere tam bir
koruma saglayabilme hususunda devletlerin atabilecegi birka¢ adimdan soz
edilebilir. Devletlerin bir araya gelerek ve is birligi yaparak atacagi adimlar bu
hususun ¢oziimlenmesinde daha gercekei olacaktir. Mevcut insan haklar1 ve
miilteci hukuku diizenlemelerinden faydalanarak bir uluslararasi koruma
statiistiniin olusturulmasinin yani sira iklim degisikligine bagli felaketlerin
sonuglarinin azaltilmaya calisilmasi yine devletlerin ¢aba ve is birligi ile
gergeklestirilebilecektir!!?,

Iklim degisikligi nedeniyle ozellikle de yiikselen deniz seviyeleri ile ada
iilkelerinden go¢ eden kisileri koruyacak kapsamli ve ¢ok sayida devletin
katilmini igeren uluslararasi bir hukuki diizenleme bulunmamaktadir. Bu
diizenlemenin olmayist ve devletlerin iklim miiltecilerinin lehine yonelik bir
diizenleme yapma konusundaki isteksizliklerinin arkasinda yatan ana neden,
uluslararas1 koruma konusunda ¢ok fazla diizenlemenin bulunmasi ve devletlerin
kendilerini baglayacak yeni bir diizenleme karsisindaki kayitsizliklaridir. Ayrica
bu tiir bir diizenleme devletlere ek bir ekonomik yiik getirecektir.

109 Atapattu, 47.
110 Madeline Garlick, Marine Franck and Erica Bower, ‘Enhancing Legal Protection for People

Displaced in The Context of Disasters and Climate Change’ Simon Behrman and Avidan Kent
(editorler) Climate Refugees: Beyond the Legal Impasse? (B.1, Routledge 2018) 124.
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regarding the status of the concept of climate refugees. The 1951 Geneva Convention
relating to the Status of Refugees and its 1967 Protocol, as well as the provisions in the
Universal Declaration of Human Rights generally covers the protection of refugees and
complementary protection. Additionally, the concept of temporary protection has been
introduced for situations where the number of migrants is too large and therefore
individual status determination process becomes nearly impossible. Today there is no
comprehensive regulation in international law specifically protecting climate change
migrants. However, the increase in global warming due to factors such as industry and
fossil fuels leads to sea level rise and effect especially those who live in island states.
The question whether those forced to migrate due to the effects of climate change or the
future forced migrations due to the submersion of island states as a result of rising sea
levels fall under the international protection under any current binding international
document has become an increasingly discussed topic.

Keywords: <Climate Change <Climate Refugees °Island States <Forced Migration
*Human Rights
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Bu calismada iklim degisikligi sebebiyle go¢ etmek zorunda kalmis kisilere uluslararasi
koruma taninip taninmayacagi ve eger taninacaksa bu korumanin statiisiiniin ne olacagi
tartistlmistir. Bu hususta son yillarda 6zellikle ada iilkelerinde yasayan ve deniz
seviyesinin yiikselmesi ile hayat kalitesi diisen, hatta vatansiz kalma riskiyle karsi
kargiya kalan kisilerin durumu 6n plana ¢ikmaktadir. Bu tartigma oldukga yeni bir
tartisma konusu oldugundan alana dair literatiiriin de olusum i¢inde oldugu sdylenebilir,
zira iklim degisikligi kaynakli gb¢e maruz kalanlarin hukuki statiisii heniiz bir netlik
kazanmamistir. Bu calismada dncelikle konu ile ilgili mevzuat ve kavramsal gerceve
incelenerek iklim miiltecisi kavraminin statiisii hakkindaki literatiire dair bir ¢ergeve
cizilecektir. 1951 tarihli Miiltecilerin Hukuki Statiisiine Dair Cenevre Sozlesmesi ve
1967 tarihli Protokolii ile Insan Haklari Evrensel Beyannamesinde yapilan
diizenlemelerle gelistirilen uluslararasi koruma genel anlamda miiltecilik ve tamamlayici
korumay1 kapsamaktadir. Ayrica statiisii bireysel olarak belirlenemeyecek kadar ¢ok
sayida kisinin go¢ etmesi durumlarinda gegici ve acil koruma saglanabilmesi i¢in gegici
koruma kavrami ortaya ¢ikarilmistir. Uluslararasi hukuk kaynaklarinda iklim degisikligi
nedeniyle go¢ eden kisileri koruyacak kapsamli bir diizenleme bulunmamaktadir. Ancak
sanayi iiretiminin artmasi ve fosil yakit tiikketimi gibi gerekg¢elerden dolay1 artan kiiresel
1sinma deniz seviyesinin yiikselmesine neden olmakta ve 6zellikle ada devletlerinde
yasayan insanlarin hayatin1 olumsuz etkilemektedir. iklim degisikliginden kaynaklanan
sebeplerden dolay1 go¢ etmek zorunda kalanlarin ya da gelecekte deniz seviyesinin
yiikselmesi nedeniyle ada devletlerinin su altinda kalmasindan dolayr meydana gelecek
zorunlu goglerin  bu kapsama girip girmedigi son zamanlarda giderek artan sekilde
giindeme gelen bir tartigmadir.

Anahtar Kelimeler: +iklim Degisikligi «Iklim Miiltecileri *Ada Devletleri *Zorunlu Gog
«Insan Haklar
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INTRODUCTION

Climate change which the globalising world comes up against is a global
problem that means the people are faced with the same problem regardless of
whether they are poor or rich. With climate changes, natural events such as
global warming, heavy rainfall, hurricanes, droughts, and landslides are
experienced, and these events cause material and moral damage to people by
causing loss of life and property or injuries. The increase in various industrial
branches, the rapid growth of the world economies, the rapid increase in
population, and the increasing consumption of this increasing population, in
parallel with this, the decrease in natural resources and the use of non-renewable
energy and materials have led to problems that threaten humanity such as global
warming and environmental pollution’.

Global climate change is a relatively recent concept because it was first
recognized as an international problem at the United Nations (UN) Summit on
Environment and Development? (Rio Environment Summit) held in Rio de
Janeiro, and thus many countries have started to develop policies to stop climate
change, though to some extent. Climate change may cause people to
compulsorily change their country of residence or nationality depending on the
material and moral damages caused by disasters. At this point, the problem arises
from the uncertainty of the legal status of climate refugees. Which protection
area and how climate refugees can benefit from is not clearly regulated in any
area of international law. There are different views on the issue of the status of
climate refugees. Since the number of climate refugees is expected to increase in
the future due to climate change, it is important to resolve the status issue.

As mentioned in detail above, climate change is related to human life to an extent
that cannot be ignored. Forcing people to leave their places due to natural
disasters and environmental problems can occur with many natural events such
as global warming, floods, sea level rise, drought, desertification, tsunamis, and
hurricanes. In particular, the problem of desertification causes agricultural areas
to become inefficient and water resources to decrease, thus creating a great
source of distress for people. Africa is recognized as the region most affected by

Muhammed Zakir Tufan and Cengiz Ozel, ‘Siirdiiriilebilirlik Kavrami ve Yap1 Malzemeleri
Icin Siirdiiriilebilirlik Kriterleri’ (2018) 1 (2) The Journal of International Sustainable
Engineering and Technology 7,11.

2 UN: ‘Conferences Environment and Sustainable Development”
<https://www.un.org/en/conferences /environment/riol 992> accessed 16 August 2023.
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climate change. Climate change in Africa comes with problems such as
desertification, hunger, thirst, and misery. If the concept of climate refugee is
examined historically, the Tuvalu people living in the Pacific Ocean are
considered to be the first climate refugees in the world as a community that left
their country and settled in New Zealand and Australia as a result of sea level
rise caused by global warming®. Sea level rise negatively affects agriculture by
causing land loss, especially in countries such as Bangladesh*. In addition to
drought and desertification, dust rising, for instance, as a result of the drying up
of Lake Aral, has caused pollution, salination, and drought in the surrounding
areas. Due to these problems, about 100,000 people have been displaced from
the vicinity of Lake Aral since 1992°. The global average surface temperature
has increased by 0.15°F per decade on average since 1901. The hottest year on
record worldwide was 2015. The period 2006-2015 is said to be the warmest
decade on record since thermometer-based observations began®.

Some regions are primarily affected and remain vulnerable to against this climate
change. The coastal cities of countries are among the regions that are particularly
vulnerable to climate change. Some of the world's largest cities are located in
coastal regions due to the intensification of maritime trade. Rising sea levels and
storms due to climate change increase the vulnerability of these cities. Disasters
related to climate change pose a threat to the livelihoods of people in coastal
cities, to their property, to the infrastructure of cities, and sometimes to their
lives. According to OECD research, some of the countries with port cities most
vulnerable to flood risk are India, China, the United States, the Netherlands, and
Japan. However, the extent to which countries are exposed to these disasters and
the degree of their vulnerability varies depending on the level of population and
infrastructure. Cities and poor populations are particularly vulnerable to climate
change. This is because heat waves affect rural areas less than cities. In cities
where the use of concrete and asphalt is widespread, the effect of heat waves is
felt more severely. The average annual temperatures are 3.5 to 4.5 °C higher in

1mam Bakir Kanli, and Dogan Baskdy, ‘Kiiresellesme ve Cevre Sorunlari Baglaminda Gog:
Iklim Miiltecileri’ (2018) 6 (3) The Journal of Political, Economic and Management Research
40,46.

Simon Caney, ‘Climate Change, Human Rights and Moral Thresholds’ ed. Stephen
Humphreys, Human Rights and Climate Change (Cambridge University Press 2010) 81.

5 Kanl, 34.

U.S. Environmental Protection Agency ‘Climate Change Indicators in the United States’

<https://www.epa.gov/sites/production/files/2016-
08/documents/climate_indicators 2016.pdf> accessed 23 May 2023.
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urban areas compared to rural areas. It is expected that this difference will
increase by another 1 °C every decade. The relationship between climate change
and poverty is obvious. Poor populations are more vulnerable to climate change
due to the fact that they are usually located in more vulnerable areas and do not
have sufficient and efficient resources to protect themselves from weather events
and changing climatic conditions’.

With the emergence of concerns about the damage caused to the environment by
the uncontrolled use of resources due to industrialization emerged in the 1970s
and the Conference on Environment and Man was held in Stockholm in 1972.
At this conference, the negative effects of industrialization on the environment
were discussed for the first time in the international arena®. Subsequently,
important decisions on sustainable development and the environment were taken
with the Bruntland Report of 1987 published by the UN, and the Rio
Environmental Summit dated 1992, in which the importance of the environment
was emphasized by defining sustainable development’. In the 21st Conference
of the Parties to the 1992 United Nations Framework Convention on Climate
Change (UNFCCC) held in Paris in 2015, the Paris Agreement, a fundamental
document on climate change, was adopted by states. 175 countries have
committed to reducing greenhouse gas emissions for the post-2020 period at the
COP21 Summit on a global scale. Tiirkiye also signed the Paris Agreement on
22 April 2016, ratified it with the Presidential Decree on 7 October 2021, and
completed the ratification process in domestic law'®. Taking into consideration
the concrete steps taken, it seems possible to say that states are generally aware
of global warming.

Migration because of climate change was seriously discussed for the first time at
the COP21 Paris Climate Summit. Climate change-related migration is included
in the decisions taken at the COP21 Summit. However, the issue of climate
refugees or climate migration was not mentioned in the Paris Agreement adopted

7 OECD °‘Local-National Climate Policy Linkages’ <https://doi.org/10.1787/9789264091375-
13-en 197>, 225 accessed 23 May 2023.

8 Ecehan Ozmehmet, ‘Diinyada ve Tiirkiye Siirdiiriilebilir Kalkinma Yaklagimlar1’ (2008) 3 (12)

Yasar University E-Journal 1853,1876.

Zeki Tiiyen, ‘Isletmelerde Siirdiiriilebilirlik Kavram ve Siirdiiriilebilirligi Etkileyen Etmenler’

(2020) 19 (37) Istanbul Ticaret University the Journal of Social Sciences 92,93.

T.R. The Ministry of Foreign Affairs ‘Paris Agreement’ <https://www.mfa.gov.tr/paris-

anlasmasi.tr.mfa> accessed 7 July 2023.
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in 2015'. One of the regionally important innovations is the Nansen Initiative.
In this initiative, which is based on a commitment made by the governments of
Switzerland and Norway, the reality of forced migration due to climate change
was recognized and seen as one of the biggest problems concerning the
international community in the 21st century. The Nansen Initiative is a state-
based cooperation process that aims to identify effective solutions and reach a
consensus on common solutions by addressing the protection needs of people
displaced by climate change. Despite the fact that the initiative is generally
accepted, its scope is limited to forced migration because of severe weather
events is a negative aspect of the initiative. Although it is quite easy to establish
a causal link between severe weather events and forced migration, some other
consequences of climate change, such as rising sea levels, have been excluded'.

Despite the awareness of states, it cannot be said that sufficient steps have been
taken on global warming and its effects. Although environmental problems are
expected to increase in the future, the lack of adequate and efficient solutions to
this situation in the international arena raises concerns that it may lead to
irreparable or impossible consequences'®. In the Massachusetts v. EPA decision,
the US Supreme Court stated that sea level rise has already begun to cause the
loss of land areas off the coast of Massachusetts'®. Sea level rise and its effects
on the agricultural sector, as well as the measures taken by states to reduce the
effects of climate change, directly affect people. It is important to identify people
living in areas that are relatively vulnerable to climate change, such as coastal
areas or poorer areas where protection measures do not reach, and who do not
benefit from the human rights protections of their home countries, and to take
the necessary measures to protect their human rights'>.

Sumudu Anopama Atapattu, ‘A new category of refugees? ‘Climate refugees’ and a gaping
hole in international law’, Simon Behrman and Avidan Kent (eds.) Climate Refugees: Beyond
the Legal Impasse?, (1st edn, Routledge 2018) 34.

12 Atapattu, 44-45.

13 Kanl, 29.

14 Massachusetts v. EPA, 549 U.S. 497 (2007) ‘ According to petitioners’ unchallenged affidavits,
global sea levels rose somewhere between 10 and 20 centimeters over the 20th century as a
result of global warming. MacCracken Decl. 5(c), Stdg. App. 208. These rising seas have
already begun to swallow Massachusetts’ coastal land. Id., at 196 (declaration of Paul H.
Kirshen 5) 216 (MacCracken Decl. 23)’.

John C. Mutter and Kye Mesa Barnard, ‘Climate Change, Evolution of Disasters & Inequality’

ed. Stephen Humphreys, Human Rights and Climate Change (Cambridge University Press
2010) 296.
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I. CLIMATE CHANGE CONCEPT AND MIGRATION

The effects of climate change are mainly the increase in air temperatures,
extraordinary weather conditions, and rising sea levels. Climate change can
cause extraordinary heat or cold temperatures. Heat waves can cause fainting,
illness, and even death, especially in the elderly or children. As for the extremely
cold temperatures can lead to hypothermia. Flood risk may be encountered as a
result of climate change-related events such as extraordinary precipitation and
storms or sudden melting of snow, and drought may occur because of extreme
temperatures and lack of precipitation. Plants and animals are also affected by
precipitation. Dried plants and trees increase the risk of fire. Just as the land
temperature is affected, the seas are also influenced by climate change. The rise
in sea level increases the risk of flooding and some regions are underwater.
Especially in the case of island countries, there is a danger of millions of people
becoming stateless. As can be seen, climate change has many effects and these
effects threaten people by triggering other events and situations in a chain. Some
of the direct risks posed by changing environmental conditions due to climate
change against human life are excessive temperature, decreased air, food, and
water quality, temperature-related diseases, diseases due to a decrease in the
quality of food or water, heart diseases, mental disorders, and stress'®.

People mostly migrate not only for reasons related to climate change but also for
a number of other reasons such as welfare level, job search, poverty, etc. in
addition to climate change. Forced migration due to climate change is a little
different. For example, the situation of a person whose city or country is flooded
is different from a person who migrates only due to the increase in air
temperature. The term climate refugee is not recognized as a legal status in
international law. Since persons who are granted refugee status based on the
1951 Convention, mostly for social or political reasons, are covered by the
Convention, climate refugees cannot benefit from the protection in the
Convention. This is because climate refugees basically refer to people who
migrate compulsorily due to situations arising from climate change such as
drought, floods, severe weather events, and sea level rise. In the last part of the
study, solutions for the protection provided or to be provided to these persons,
which are both advocated in the doctrine and implemented in some countries, are

16 U.S. Environmental Protection Agency ‘Climate Change Indicators in the United States’

https://www.epa.gov/sites/production/files/2016- 08/documents/climate indicators 2016.pdf
accessed 23 May 2023.
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given'”. Environmental changes due to climate can cause some armed conflicts
by making access to natural resources such as water and food difficult. Human
behavior affected by climate change also affects international migration.
Sustainability and development projects related to preventing or mitigating
climate change also encourage migration. Thereby, some business lines in other
regions can be encouraged by reducing the business lines. At the same time,
migration of people from areas where climate change is more difficult to prevent
(e.g. coastal cities that are likely to be flooded) to more protected areas is also
encouraged's.

Climate change has changed the concept of development and caused different
practices between developed and undeveloped countries. This is because it does
not seem economically sustainable for undeveloped or developing countries to
take the measures taken by developed countries struggling with climate
change'. The provision in Article 2, paragraph 1 of the International Covenant
on Economic, Social and Cultural Rights (ICESCR)? that developing countries
should use international assistance primarily to address social and economic
needs nationally is implicitly included in Article 4, paragraph 7 of the
UNFCCC?'. With this article, some differences are envisaged between
developed and non-developed countries in terms of fulfillment of the obligations
under the Convention. Thus, according to this article, taking into account that the
first priority of developing states is economic and social development and
poverty eradication, their success in fulfilling their obligations will be
evaluated®.

17" Atapattu, 36.

Benoit Mayer, ‘Who Are “Climate Refugees”? Academic Engagement in The Post-Truth Era’,
Simon Behrman and Avidan Kent (eds.) Climate Refugees: Beyond the Legal Impasse? (1st
edn, Routledge 2018) 90.

Stephen Humphreys, ‘Competing Claims: Human Rights and Climate Harms” Human Rights
and Climate Change (Introduction) ed. Stephen Humphreys (Cambridge University Press
2009) 38.

20 International Covenant on Economic, Social and Cultural Rights (ICESCR), 1966, Article 2/1.
‘Each State Party to the present Covenant undertakes to take steps, individually and through
international assistance and co-operation, especially economic and technical, to the maximum
of its available resources, with a view to achieving progressively the full realization of the
rights recognized in the present Covenant by all appropriate means, including particularly the
adoption of legislative measures’.

Humphreys, ‘Climate’ 50.

22 United Nations Framework Convention on Climate Change (UNFCCC), 1992
<https://webdosya.csb.gov.tr/db/iklim/webmenu/webmenu12421 1.pdf> accessed
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1. Definition of Climate Refugees

Some important international sources concerning climate refugees are the 1992
United Nations Framework Convention on Climate Change, the 1997 Kyoto
Protocol, the Paris Agreement, the Vienna Convention for the Protection of the
Ozone Layer, and the Montreal Protocol on Substances that Deplete the Ozone
Layer. Tiirkiye is also a member of these Conventions and Protocols. The
UNFCCC was opened for signature by the states at the Rio Environment Summit
held in 1992. While the implementation instrument of the UNFCCC until 2020
is the Kyoto Protocol, after 2020, the Paris Treaty has become the
implementation instrument®. The main decision-making body of the UNFCCC
is the "Conference of Parties" (COP). States Parties to the Convention are
represented at the COP Summits and can thus oversee the implementation of the
Convention or other legal instruments adopted by the COPs?*.

Migration due to climate change and environmental disasters may pose a danger
not only for people but also for international and regional security. For this
reason, international agreements have been made to prevent and resolve climate
change. It is undeniable that steps have been taken to protect the environment.
However, it should be re-emphasized that it is controversial whether these
treaties contribute to the permanent solution of the problems. Similarly, no
concrete international step has yet been taken for the protection of people
displaced due to climate change. Governments, civil society organizations, and
individuals should work together on climate change. Taking steps to mitigate the
impacts of climate change, such as reducing greenhouse gas emissions,
increasing the use of renewable energy, and improving energy efficiency, can
reduce the number of environmental refugees caused by climate change and

18.08.2023, Article 7 ‘“The degree of success of developing country Parties in fulfilling their
obligations under the Convention will depend on the effectiveness with which developed
country Parties fulfil their obligations under the Convention with respect to financial resources
and technology transfer, taking full account of the fact that economic and social development
and poverty eradication are the first and foremost priority for developing country Parties'.

T.R. The Ministry of Foreign Affairs ‘United Nations Framework Convention on Climate
Change <https://www.mfa.gov.tr/bm-iklim-degisikligi-cerceve-sozlesmesi.tr.mfa> accessed 7
July 2023.

24 UNFCCC ‘Conference of the Parties (COP)’ <https://unfccc.int/process/bodies/supreme-
bodies/conference-of-the-parties-cop> accessed 4 July 2023.
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improve people's quality of life*>. However, the question of the status and legal
status of climate refugees still needs to be resolved.

The United Nations High Commissioner for Refugees (UNHCR) recognizes that
climate change seriously affects human life and is related to the quality of life
even in its simplest form and that people who are forced to migrate due to climate
need protection. The International Organisation for Migration has always taken
an inclusive approach to climate refugees. An expanded refugee scope, which
will be set out by an interpretation of the Geneva Convention Relating to the
Legal Status of Refugees of 1951% or by a new protocol or convention, is
important to meet the basic needs and human rights of a large human community
expected to migrate due to climate change?’.

According to Williams, climate refugees are categorized into three types:
temporary, permanent due to human activities, or people who leave their
countries in search of a better standard of living. Temporary displacement, in
general terms, is when people leave their places of residence as a result of natural
disasters and return when the reasons that require them to leave their places of
residence are over. In case of permanent displacement, human-induced
environmental disasters force people to leave their places of residence in such a
way that they will never return. The construction dam can be given as an
example. The last type of climate refugee consists of people who leave their
places of residence due to permanent or temporary environmental factors and
migrate to countries that offer a better standard of living. Another distinction in
climate refugees is the distinction made according to the duration, and there is a
triple distinction as temporary, long-term, and permanent climate refugees. In
addition, there are also different distinctions such as climate refugees due to man-
made/natural disasters, transboundary displacement, which refers to the change
of country, and internal displacement, which refers to migration within the same
country?®,

25 Nuray Eksi, ‘Iklim Miiltecileri’ (2016) 2 (2) The Journal of Migration Research 10,58
(Refugee).

Geneva Convention on the Legal Status of Refugees, 1951.

27 Atapattu, 36,40.

2 Angela Williams, ‘Turning the Tide: Recognizing Climate Change Refugees in International
Law’ (2008) 30 (4) Law&Policy 500,507.

26
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Climate change reveals challenges to people's health, freedom, property, basic
needs, and employment®. In addition, the people who are affected by climate
change face threats to their living standards, education, health, and well-being*’.
Sea level rise is closely related to people's livelihoods by affecting different
sectors such as agriculture, tourism, energy, transport, and maritime trade. Just
as rising air temperatures affect the growth rate of agricultural crops and weeds;
changing temperature, precipitation, and sunlight levels affect the productivity
of plants and animals. Agricultural areas are under water due to rising sea levels
and events such as flooding, and salinity is observed in groundwater in coastal
areas’!.

Perhaps the most severe consequence of sea level rise is that some settlements
encounter the risk of becoming completely uninhabitable. The global damage to
the environment has unsettled the international community in terms of
environmental protection and management. Climate change caused by global
warming, which has become a focal point with the development of industry, has
caused many people to struggle for survival. People migrate towards more
livable places in order to sustain their lives or to reach basic needs by being
affected by climate change®.

Climate change and its consequences are particularly relevant to the right to life,
which is included in Article 3 of the 1948 Universal Declaration of Human
Rights and Article 2 of the European Convention on Human Rights, and the right
to the environment, which is included in Article 25 of the 1948 Universal
Declaration of Human Rights and emphasized in the 1972 Stockholm
Declaration of the United Nations Conference on the Human Environment. In
the Declaration, it is stated that every human being has the fundamental right to
freedom, equality, and satisfactory living conditions in an environment where it

2 Rafiqul Islam, ‘Climate Refugees and International Refugee Law’ Rafiqul Islam and Jahid

Hossain Bhuiyan (eds.), An Introduction to International Refugee Law (Ist edn, Martinus
Nijhoff Publishers 2013) 231.

30 The submission of Maldives to UNHCHR under Human Rights Council Resolution, ‘Human
Rights and Climate
Change’<https://www.ohchr.org/sites/default/files/Documents/Issues/ClimateChange/Submis
sions/Maldives_Submission.pdf> accessed 7 July 2023.

31 Anupama Mahato, ‘Climate Change and its Impact on Agriculture’ (2015) 4 (4) International
Journal of Scientific and Research Publications 2250,3153.

32 Islam, 235.
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is possible to live an honorable and decent life**. Another principle contained in
the Declaration is that States should take all measures to prevent marine pollution
that harms human health, living resources, and marine creatures**. In our
country, the right to life is guaranteed by Article 17°° and the right to
environment by Article 56°¢ of the Constitution.

The International Court of Justice has stated that the protection of the
environment is an essential part of human rights and is particularly essential for
the rights to life and health®’. Adopted on 28 July 2022, the United Nations
General Assembly Resolution®® on the right to live in a clean, healthy, and
sustainable environment is linked to other rights and existing international law
and calls for the full implementation of multilateral environmental treaties within
the framework of the principles of international environmental law to promote
the protection of this right. With this Resolution, the obligation of States to
respect, protect, and promote the fulfillment of human rights and to take
measures to protect human rights as provided for in various international
instruments has been re-emphasized. Another important issue highlighted in the
resolution is the important role of international cooperation by developed
countries in assisting developing countries (especially poor, heavily indebted
countries, least developed countries, landlocked developing countries, and
developing small island states, as well as middle-income countries) in combating
climate change and protecting the right to the environment, as well as developing
human capacity and institutional and technological capacities®. As will be
discussed in more detail in the following chapters, although a number of

33 United Nations Conference on the Human Environment, Stockholm, (16 June 1972); U.N.
General Assembly Resolutions 2994/XXVII, 2995/UVII and 2996/XXI1I (15 December 1972).

34 Stockholm Declaration: Declaration of the United Nations Conference on the Human
Environment, 1972.

35 Article 17 — Everyone has the right to life, to the protection and improvement of his material
and spiritual existence. Except in cases of medical necessity and in cases stipulated by law, the
bodily integrity of the person shall be inviolable; he shall not be subjected to scientific and
medical experiments without his consent.

36 Article 56 — Everyone has the right to live in a healthy and balanced environment. It is the duty
of the State and citizens to improve the environment, protect environmental health and prevent
environmental pollution.

37 Gabcikovo-Nagymaros Project (Hungary v Slovakia), [1997] ICJ Rep 92.

38 United Nations General Assembly, dated on 8 July 2022 (A/RES/76/300).

3 Human Rights Association, UN General Assembly Resolution: ‘Bir insan Hakki Olarak
Giivenli, Temiz, Saglikli ve Siirdiiriilebilir Cevre Hakki,” <https://www.ihd.org.tr/bm-ilke-
karari-bir-insan-hakki-olarak-guvenli-temiz-saglikli-ve-surdurulebilir-cevre-hakki/> accessed
16 August 2023.
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applications on the subject have been brought before various international courts,
it does not seem possible to say that a satisfactory conclusion has been reached
at the moment.

2. 1951 Climate Refugees in the 1951 Geneva Convention

After the detailed explanations above, when it is looked at the definition of
refugee set out in the 1951 Geneva Convention, according to the Convention;
those who cannot benefit from the protection of the country of which they are
citizens because of their race, religion, nationality, membership in a certain
social group or political thoughts due to events that occurred before 1 January
1951 and are justifiably afraid that they will be persecuted, or those who are
stateless and cannot return to the country of residence where they previously
lived as a result of such events or do not want to return due to this fear, have been
accepted as refugees, and it appears that climate changes are not mentioned in
this definition. With the 1967 Protocol of the Convention, the geographical and
historical limitation was abolished with the decision not to include the expression
'events occurring in Europe before 1 January 1951' in the text*.

A. Conditions for Acquiring Refugee Status under the 1951 Geneva
Convention

In the 1951 Geneva Convention, 'justifiable fear of persecution', which is a
condition of the refugee definition, is not sufficient on its own. At the same time,
this fear should arise only on the grounds listed in the definition. These grounds
are race, religion, nationality, membership of a particular social group, or
political opinion. As can be clearly seen, climate change is not one of the grounds
for refugee status under the 1951 Convention. At the same time, the person
seeking protection must request to benefit from the protection of another state
due to the inability to benefit from the protection of his/her own state. Therefore,
the foundations of refugee law are based on the shared responsibility of states
for protection. An approach that has gained momentum, especially in recent
times argues that areas such as climate change, which have global effects and
affect human life and which must be shaped in the international arena, are no
longer the field of regulation according to the classical understanding of

40 Simon Behrman and Avidan Kent, ‘Overcoming the Legal Impasse? Setting the scene’ Simon

Behrman and Avidan Kent (eds.) Climate Refugees: Beyond the Legal Impasse? (1st edn,
Routledge 2018) 10.
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sovereignty*!. The principle of sovereignty, which was dominant in the past, is
being replaced by the principle of responsibility to protect, especially due to the
devastating effects of the Second World War*. The principle of the
responsibility of states to protect can also be applied in relation to climate
refugees, especially in cases where the land territory of the state has disappeared
(it remains below its example) due to climate change™®.

The definition of refugee in the 1951 Convention includes 4 basic legal
conditions. These conditions are;

a- justified fear of persecution;

b- this persecution is caused by race, religion, nationality, membership in a social
group or political idea;

c- the applicants have left their country of nationality or country of residence
d- unability or unwillingness of the applicants to return to their country*.

As can be seen, when it comes to refugee status according to the convention,
there is no reference to the climate or, more specifically, to sea level rise and the
risk of statelessness for island state citizens. According to Article 31(1) of the
Vienna Convention on the Law of Treaties on the interpretation of international
treaties, "A treaty shall be interpreted in good faith in accordance with the
ordinary meaning to be given to its provisions in the context of the treaty as a
whole and in the light of its subject matter and purpose." Therefore, it is
necessary to interpret treaties primarily by adhering to their wording®. With
objective interpretation, the purpose of the norm text is investigated, for
example, the group of persons that the treaty aims to protect is determined*.
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According to one view, climate refugees fulfill the 1951 Convention's
requirement for refugee status and all Member States are obliged to provide
protection to climate refugees*’. To summarise, this view states that the word
containing the 1951 Convention's definition of refugee status can be expanded
and extended to climate refugees through human rights analysis or on the basis
of regional needs. It is also argued that climate change caused by states can also
be included in the concept of persecution. This view also claims that climate
refugees are harmed because they belong to a social group that is relatively
incapable of protecting itself environmentally*®. In terms of expanding the scope
of the definition of refugee in the Convention on the basis of regional
requirements, the Organisation of African Unity's Convention on the Specific
Principles of Refugee Problems in Africa defines "refugee" as "a person* who,
owing to external aggression, invasion, foreign domination or external events
seriously disturbing public order in all or part of the country to which he or she
is bound by nationality or citizenship, is forced to leave his or her place of
residence and seeks asylum elsewhere than in his or her country"*°. Similarly,
the non-binding Cartagena Declaration on Refugees defines refugees as "persons
who have fled their country because of generalized violence, foreign aggression,
internal conflicts, mass violations of human rights or other conditions seriously
disturbing public order, which threaten their life, safety or freedom"'.

The predominant view on whether climate refugees can be contained in the 1951
Convention is that climate refugees cannot be considered as refugees under the
1951 Convention. The 1951 Convention's definition of refugee aims to provide
protection to individuals who cannot benefit from the protection of their state or
who need protection against acts of their own state that violate human rights>2.
When looking at the situation of climate refugees, it seems possible to say that
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these people can still benefit from the protection of their states and that states are
making efforts, even if insufficient, to mitigate the effects of climate change™.

Although some authors have claimed that the concept of refugee should be
interpreted broadly in accordance with the conditions and the requirements of
the period®, it does not seem possible to include climate refugees within the
scope of the Convention in accordance with the view that we agree with, since it
would mean the creation of law by the court for international courts to include a
concept that is not included in the wording of a definition™ in international law
sources and cannot be included in the scope in accordance with the will of the
state>®. This is because, in international law, international rules are established
with the will of sovereign states. The reason for the migration of climate refugees
is purely geographical events and since geographical reasons are not among the
reasons for persecution listed in the 1951 Convention, these persons cannot gain
refugee status under the Convention®’. If an international protection system is to
be established to include climate refugees, this system can be constituted by
creating a new source of international law in which states put forward their will*®,
Authors who argue that climate refugees cannot be included within the scope of
refugee status under the 1951 Convention have offered sui generis solutions®.
One of the possible solutions may be to provide international protection to
climate refugees through a new protocol or international treaty that includes a
definition to cover the persons migrating due to climate change.

Unlike the 1951 Convention, the European Convention on Human Rights
(ECHR) provides broader protection in terms of the application of the principle
of nonrefoulement, although there is no European Court of Human Rights
judgment on this issue so far, there is a view that climate refugees may benefit
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from protection under the ECHR®. Within the scope of Article 3 of the ECHR,
which stipulates that refugees shall not be subjected to torture or inhuman or
degrading treatment or punishment, it is stated that the principle of non-
refoulement can be applied to climate refugees in regions where it is impossible
to continue life, for example, by flooding an island country®. One of the
important cases within this regard is the case of '‘Duarte Agostinho and Others v.
Portugal and 32 Other States®', which is still pending before the ECHR. The
applicants claimed that their right to life was threatened by the effects of climate
change in Portugal, such as forest fires. They stated that, as young people, they
were negatively affected by climate change and had to spend more time indoors
due to reasons such as extreme temperatures. On 19 May 2021, while the case
was ongoing, the European Commission submitted a written opinion to the
ECHR®. In its opinion, the European Commission drew attention to the impact
of environmental degradation and climate change on human rights and stated that
the increasing number of climate change-related applications provides the Court
with the opportunity to offer real protection to individuals affected by
environmental degradation and climate change in order to fully implement the
ECHR®,

B. The Issue of Climate Refugees' Inability to Obtain Refugee Status
According to the 1951 Geneva Convention

Among the five criteria (race, religion, nationality, membership of a particular
social group, or political opinion) listed in Article 1/A-2 of the 1951 Geneva
Convention, reasons such as natural disasters or climate change are not listed.
Moreover, people do not always leave their countries due to climate change.
Sometimes people also relocate within their own countries. The harm caused by
climate change is not caused by a person's race, religion, nationality, membership
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in a social group, or political opinion®. The Decision of the New Zealand
Refugee Status Determination Appeals Authority on the Ineligibility of Refugee
Status on the Grounds of Economic and Environmental Factors®® and the
Decision of the Australian Refugee Appeals Tribunal on the Ineligibility of a
Kiribati Citizen for Refugee Status due to Climate Change dated 10 December
20097 are some of the cases in which it was decided that persons who migrate
due to climate change cannot qualify as refugees under the 1951 Convention.

In the Decision of the New Zealand Refugee Status Determination Appeals
Authority on the Ineligibility for Refugee Status on the Grounds of Economic
and Environmental Factors®, the authority assessed the reasons for the
application and rejected the application, stating that none of the applications
could be included in one of the grounds for refugee status listed in the Geneva
Convention of 1951. In the case in question, family members, consisting of
parents and five children, traveled from Tuvalu to New Zealand and made
individual applications for refugee status in 2000. In their application, the family
members stated that their family's property had been partially submerged during
the high tides in Tuvalu, that the coastal areas of the island had been eroded, and
that there was a shortage of potable water and medicine. The applicants also
referred to Tuvalu's poor economy, stating that there were no employment
opportunities and food prices were very high. Some of the other grounds for the
applicants' application were the lack of transport, health, and education facilities
on the island.

In this real case, the refusal of the family members' refugee applications by the
New Zealand State was appealed to the New Zealand Refugee Status
Determination Appeals Authority. The Appeals Chamber found that the
applicant's claim that the State of Tuvalu offered favorable living standards only
to a certain group of people known to be close to the State could not be
substantiated by sufficient evidence and rejected the application®. This is
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because, according to the Chamber's analysis, the economic and social hardship
in Tuvalu is suffered by all Tuvaluans. Although the applicant's claim was based
on the fact that the applicant belonged to a lower socio-economic class, this class
was not considered to be one of the groups recognized under the Geneva
Convention of 19517,

Similarly, in the Decision of the Australian Refugee Appeals Tribunal dated 10
December 20097! on the grounds that the reasons for the application were not
based on one of the articles listed in the Geneva Convention of 1951 to which
Australia is a party, the applications were rejected. In the incident, the applicant
who was a Kiribati national, applied to the Department of Immigration and
Citizenship for a protection visa. When the visa was refused, the applicant
appealed the administrative decision. The applicant explained that life in Kiribati
was becoming increasingly difficult, that the village where he lived was
adversely affected by sea level rise, that sea level rise was causing contamination
of drinking water, and that some islands in Kiribati had even disappeared
completely due to climate change and sea level rise. The applicant stated that the
entire country would be flooded in a few years period of time due to the tides
and that he was therefore seeking asylum in Australia. Assuming that this risk
was imminent and real, it is possible to envisage that internal displacement would
not be a solution. The Applicant's lawyer confirmed these statements, stating that
even if relocation within Kiribati were to take place, the new settlement would
eventually be affected by sea level rise and would have to be relocated again,
since according to the [IPCC Reports, sea level rise exposes some small island
states to the risk of being completely submerged’.
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The Court stated that the reasons for the application could not be included in one
of the grounds for applying for refugee status listed in the Geneva Convention
of 1951 and that the applicant's fear of concern he would be persecuted on
account of race, religion, nationality, political opinion or membership of a social
group if he returned to Kiribati or in the near future, was not based on justified
reasons. The Court recognized that the applicant and other Kiribati nationals
were at risk, but upheld the refusal of the protection visa, finding that Australian
law did not allow the situation in question to be brought within the Geneva
Convention of 195173,

These two judgments in question have important similarities with respect to the
applicants. Both judgments were made as a result of applications conducted by
persons living in island states located in the Pacific Ocean and affected by the
damage to agricultural lands and freshwater resources due to sea level rise™.
When the two judgments are compared, although it cannot be said that
satisfactory solutions have been reached in terms of human rights law in both
judgments, it is seen that the Australian court did not even recognize the limited
settlement opportunity provided by the New Zealand court, moreover, despite
concrete and close indications and scientific research that the citizens of island
states in the Pacific Ocean are at risk of forced migration due to sea level rise,
this migration risk is not accepted by the Australian government or is not
considered serious enough’.

The term refugee, which is included as a legal status within the scope of the
Convention and its Protocol, does not clearly cover climate refugees in the
wording of the Convention or its Protocol, in the objectives of the parties to the
Convention, and in the practice of UNHCR. Climate refugees who do not meet
the criteria in the Convention cannot obtain status in international refugee law.
According to the view that climate refugees should be provided with the same
level of protection regardless of whether they are international, or internal
migrants, the term "refugee" is used to refer to forced migration. Climate
refugees explicitly include people who are victims of climate change. People
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who are forced to migrate due to climate change, which causes greenhouse gas
emissions, global warming, and sea level rise, have been called "climate
refugees" especially since the 1997 Kyoto Protocol’”. UNHCR and the
International Organisation for Migration prefer not to use the word refugee.
Instead, concepts such as environmental migrants, climate change migrants, or
environmentally displaced persons are proposed’”.

The definition of a refugee in the 1951 Geneva Convention was established
taking into account the conditions at the time. Of course, in this period, the main
concern of the countries that were heavily damaged after World War II was to
revitalize their weak economies. Consequently, factories, production, and
consumption are read as indicators of economic vitality and development, and
environmental issues are seen as a secondary problem area. The effects of
climate change were not foreseen in 1951. This unpredictable impact manifests
itself intensely in human life. A clearly recognized definition of "refugee" in an
international source on climate refugees will help to take steps to protect climate
refugees. Since the protection to be provided to people who are forced to migrate
due to climate change should be comprehensive and continuous, innovative,
functional, and practical solutions are required. At the same time, there is also an
opinion that suggests that forced migration due to climate change should not be
ignored in the form of international or national migration, otherwise many
climate migrants who have to migrate internally will remain unprotected. As a
result, climate refugees, like other types of refugees, should be provided with
some form of international protection and their fundamental human rights should
be guaranteed’®. The reason behind the demand for this guarantee is that the
problems and vulnerability faced by climate refugees are no different from other
refugees.

II. VARIOUS DECISIONS AND PRACTICES ON THE LEGAL STATUS
OF CLIMATE REFUGEES

There is no international treaty in existing international law that regulates the
situation of persons who have migrated for climate-related reasons’. Climate
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change concerns a wide range of human rights, including internationally
protected social and economic rights, migrants' rights, and rights to life and
property. The impacts of climate change are likely to be felt most severely by
those whose rights are already relatively weakly protected. The most severe
impacts of climate change are expected to occur in the world's poorest countries.
Under human rights law, the primary duty of action for violations of fundamental
rights and freedoms lies with the individual's own state. However, even though
greenhouse gas emissions in more vulnerable and undeveloped countries are
lower due to lack of economic resources and infrastructure, it is still relatively
undeveloped countries that will suffer the most from the devastating effects of
climate change. Emergency conditions, which are more difficult to control, limit
the protection and fulfillment of human rights®.

The international community is generally not in favor of a new treaty. Some
states believe that there are already many environmental treaties. However, some
people in the doctrine are drafting treaties. These draft treaties are human rights
treaties rather than environmental treaties. The need for a new treaty is based
both on concrete geographical data and mostly on human rights law.
Geographical data is not very controversial, with exceptions. There are numerous
studies showing that environmental disasters are becoming increasingly
dangerous®'. A similar relationship between the Internet and cybercrimes can be
read as a new change in the content of refugees with environmental disasters and
climate change. Because law is not a rigid and frozen discipline. It is related to
the age and society in which it is lived and both affects and is affected by it.

1. Climate Refugees in the UN Human Rights Committee's Teitiota
Resolution

The Teitiota decision issued by the New Zealand High Court®? is one of the most
fundamental and important decisions on climate refugees. The Court rejected the
application of Ioane Teititota, who wanted to seek asylum and refugee status in
New Zealand for climate change-related reasons. Arriving in New Zealand in
2007, Teitiota and her family's residence permit expired in 2010, making their
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stay in the country unlawful. Citing climate change and sea level rise, Teitiota
claimed that he was a forced migrant from the island of Tarawa in the Republic
of Kiribati and sought protection from the New Zealand government. As a result,
Teitiota was not granted refugee status and was deported.

In 2002 the applicant and his family moved to a traditional residence in a village
in Tarawa. This residence had no sewerage service. As the capital city of Tarawa
provided many state services, in particular health care, the city became
overcrowded. According to the author, the sea level has risen, the water is
polluted and drinking water is insufficient for the growing population, erosion
has made the soil infertile and a housing crisis has emerged. The applicant
alleged that it was widely believed that there was no future for life in the country
and that the State lacked the power to prevent it. The New Zealand Immigration
and Protection Tribunal rejected his asylum application and the New Zealand
Court of Appeal similarly rejected his claims®’. Thus, it is clear from the
decisions of the courts that the applicant was not recognized as a refugee.

When the Court examined Article 6 of the UN Covenant on Civil and Political
Rights, which regulates the right to life, it found that the state had fulfilled its
positive obligation by taking steps to protect the right to life and that there was
no act or omission by the state to arbitrarily deprive persons of their right to
life®. According to the Court, there was no concrete and serious evidence that
access to drinking water and food or the cultivation of crops was impossible or
that environmental conditions were so dangerous as to threaten human life.
Moreover, it stated that there was no concrete evidence that the Kiribati State
had failed to take the necessary steps to protect its citizens, and therefore it did
not find the concrete indications of the risk sufficient that Teitiota would face
serious harm if he sent back to his country®’.
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In its 2016 judgment on the Teitiota application, the United Nations Human
Rights Committee stated®, similar to the New Zealand Supreme Court judgment,
that living conditions in Kiribati had not yet reached an unbearable level®’. The
Committee examined whether the repatriation of the applicant and his family
would violate Article 6 of the International Covenant on Civil and Political
Rights (ICCPR) on the right to life if he is sent back to his country. According
to the Commiittee, the applicant failed to provide concrete evidence that his right
to life would be seriously jeopardized if he were returned to his country. This
was because the applicant had never experienced a dispute such as the land
disputes he mentioned. Moreover, he would be able to find accommodation for
himself and his family in his country of return®. The decision was criticized by
Duncan Laki Muhumuza, a member of the Committee who gave the opposing
opinion because the state imposed an unreasonable burden of proof on the
applicant regarding a real risk of violation of the right to life. According to Mr
Muhumuza, there was a real and foreseeable threat to the applicant’s right to life.
The serious difficulties in accessing fresh water and in the cultivation of crops in
the country, where life is largely based on agriculture, demonstrate that the right
to life in accordance with human dignity, which the Convention seeks to protect,
cannot be achieved®.

As amatter of fact, although the Committee, like the Court, found the applicant’s
allegations reasonable, it could not find a legal basis within the 1951 Geneva
Convention on the basis of which it could grant the applicant international
protection status. The Committee stated that the applicant did not have the status
of a person entitled to protection under the National Covenant on Civil and
Political Rights®. As it can be seen, the Committee's decision is a superficial
interpretation of its judgment, and even if it recognizes that the applicant does
not have a habitable and sustainable climate and habitat, it does not see this as a
threat to life. However, although the Committee gave an opinion that there was
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no violation of Article 6 of the Convention, it did not find the application
inadmissible and examined it on its merits. This situation shows that there is a
possibility of a decision in favor of persons who have been forced to migrate due
to climate change if it is concluded that living conditions have become
unbearable due to climate change in possible future applications since the
Committee found that even though meeting the requirements is hard, the
principle of non-refoulment may apply to climate refugees®'.

2. Recommendation of the Inter-American Court of Human Rights on
Climate Urgency

In its Recommendation on Climate Urgency®?, the Inter-American Court of
Human Rights imposes significant obligations on states with regard to the
protection of climate refugees. Within this respect, the Court provided that states
should minimize the impact of harmful consequences on human rights to the
extent possible while fulfilling some of these obligations”®. Emphasizing the
necessity of adopting a human rights-based approach in the implementation of
international commitments on environmental law and climate change, the Court
underlined that measures should be taken to build and strengthen capacity to
increase awareness of climate change, particularly in island and coastal states.

The Court stated that sea levels have risen by an average of 2 to 4 cm per year
for the last 33 years, exposing coastal populations dependent on freshwater
resources, tourism, and agriculture to serious risks such as unhealthy and
inadequate food, forced migration, disease, and death. According to the Court,
people living in poverty, homelessness, or informal settlements are more
susceptible to the effects of climate change, both immediate and long-term. For
this reason, states have the responsibility to create all necessary public policies
and take measures in order to better protect the human rights of the poor living
in urban and rural areas in a remedial manner. The Court also referred to the
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principle of non-refoulement and stated that States must act fairly in granting
immigration status.

3. Recommendation of the International Tribunal for the Law of the Sea on
Climate Change and International Law

Established in 1990 to defend small island states and cooperate against climate
change, the members of the Alliance of Small Island States, Antigua and
Barbuda and Tuvalu, established a commission with the treaty they signed at the
United Nations Climate Summit (COP 26) held in Glasgow, Scotland in 2021°,
Article 2, paragraph 2 of the Treaty® establishing the Commission gives the
Commission the right to seek advisory opinions from the International Tribunal
for the Law of the Sea (ITLOS) on matters covered by the 1982 United Nations
Convention on the Law of the Sea.

Within this context, ITLOS issued Resolution No. 31 on Climate Change and
International Law?® upon the request of the Small Island States Commission for
a recommendation on sea level rise due to climate change and the measures to
be taken in this regard. In this resolution, ITLOS provides an in-depth analysis
of sea level rise. The resolution firstly addresses why sea level rise poses a
serious risk. Sea level rise, floods and storms, salinity fluctuations, and
acidification cause damage in various sectors. Four types of damages are
mentioned: physical, socio-economic, cultural integrity, and biodiversity.
Adverse effects on nutritional conditions and pandemics constitute the physical
adversities that will occur due to sea level rise.

ITLOS referred to the issue of climate refugees by referring to the
Intergovernmental Panel on Climate Change (IPCC) Report and stated that
migrations are predicted to be seen as the mentioned damages that make coastal

% Canada Partnership for International Justice (CPIJ-PCJI), ‘Antigua and Barbuda and Tuvalu
to seek Justice for Climate Change damage before International Courts,” <https://cpij-
pcji.ca/antigua-and-barbuda-tuvalu-seek-justice-for-climate-change-damage/> accessed 08
August 2023.

Agreement for the Establishment of the Commission of Small Island States on Climate Change
and International Law, <https://cpij-pcji.ca/wp-content/uploads/2021/11/Agreement-for-the-
establishment-of-COSIS.pdf> accessed 08 August 2023.

ITLOS: Request for an Advisory Opinion Submitted by the Commission of Small Island States
on Climate Change and International Law (Case No. 31).
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areas uninhabitable. According to the IPCC Report®” published in 2023, risks
and losses in coastal areas are increasing due to erosions, rising waves, and
floods, and the increase is expected to continue. According to the IPCC, almost
half of the coastal wetlands have disappeared in the last 100 years as a result of
sea level rise. Moreover, coastal regions are exposed to or at risk of losing their
basic infrastructure (houses, workplaces, transport, health, energy, and other
systems). This situation also negatively affects the tourism sector. It is no longer
suitable for agricultural use due to the increase in the salinity and acidification
of water, which makes drinking water undrinkable as well as the destruction of
arable lands. As a result of the increase in temperature, acidification of water,
and disruption of the food chain, there is a noticeable decrease in the quantity
and quality of fishery resources. Acidification also negatively affects the marine
ecosystem. 44% of shellfish species are recognized as threatened with extinction.
Other animal species and humans who feed on poisoned plants and animals are
seriously harmed by this situation. Despite all these damages and negative
impacts, one-third of the world's population, mostly people in underdeveloped
countries and small island developing states, still do not have access to early
warning systems to protect them from the negative impacts of climate change®®.

ITLOS also interpreted some related articles of the United Nations Convention
on the Law of the Sea (UNCLOS) in the Resolution. It stated that in accordance
with Article 194 of UNCLOS, states have certain obligations to prevent, reduce,
and control pollution of the marine environment. According to Article 235 of
UNCLOS, states have an obligation to formulate and implement effective
solutions: This obligation should be determined on a case-by-case basis, taking
into account the relevant characteristics of the marine environment in relation to
climate change. Appropriate and effective solutions are required to be created
and implemented, taking into account the urgency, the complexity of scientific
data, the irreversible nature and global character of climate change, and in
particular the inequalities between developed and developing countries.

In its Recommendation, ITLOS emphasized the importance of adaptation
measures to protect coastal areas against the harmful effects of tides and waves,
which are increasing with climate change, destroying the coastline, negatively

97 IPCC, Synthesis Report of the IPCC Sixth Assessment Report (AR6) — Longer Report, (2023)
<https://www.ipcc.ch/report/ar6/syr/downloads/report/IPCC_AR6 _SYR_LongerReport.pdf>
accessed 08 August 2023.

% UN, “The ocean — the world’s greatest ally against climate change”, <https://www.un.org
/en/climatechange/science/climate-issues/ocean> accessed 08 August 2023.
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affecting the local population, and weakening the economy. ITLOS considers
the construction of solid seawalls that can block landward advancing water
waves and the promotion of early warning systems where coastal populations
can tangibly recognize climate hazards and contribute to the prevention of these
risks as concrete and effective measures that can be taken in this regard.

4. Situation of Climate Refugees in Various Countries

As in the international arena, the status of climate refugees is uncertain in EU
law. The Temporary Protection Directive 2001/55/EC of 20 July 2001, prepared
by the Council of the EU, sets out the principles to be applied in the event of a
mass entry of people displaced in third countries into Member States. In order to
obtain temporary protection status, the applicant must be in a situation of
regional violence or armed conflict, be at grave risk as a result of systematic or
generalized violations of human rights, or the victims must be displaced persons.
Therefore, the EU Temporary Protection Directive does not mention climate or
environmental factors. However, Article 7 of the Temporary Protection Directive
provides that Member States may extend the scope of temporary protection status
in favor of individuals. This provision may enable the Directive to be interpreted
in favor of climate refugees through an expansive interpretation®.

In addition to the definition of refugee, the Swedish Aliens Act also includes
"persons in need of protection other than refugee status"!'”. These persons should
not be able to return to their country for some other reasons or due to
environmental disasters. Therefore, it seems that climate refugees are protected
by creating a different status, although they do not qualify as refugees. In the
USA, Temporary Protection Status has been established for persons harmed by
natural disasters, and it is stipulated that temporary protection status may be
granted to persons "due to temporary paralysis of living conditions because of
earthquakes, floods, droughts, and similar environmental disasters, or because a
foreign state is not in a position to cope with the return of its citizens to its country
as a result of environmental disasters"!®!. It seems unlikely that countries that

9 Eksi, ‘Iklim’, 17,19.

100 Swedish Aliens Act (2005:716) Chapter 4. Refugees and persons otherwise in need of
protection, Section 1.

101 Immigration and Nationality Act of U.S.A [1952] Sec. 244 ‘Temporary protected status’.
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have made separate arrangements will include climate refugees in the definition

of refugee in the 1951 Convention'?,

Although there has not been a widespread solution to the issue yet, it cannot be
said that the international arena is completely indifferent to the legal status of
climate refugees. Many different views have been put forward to resolve this
issue'®. In the Council of the European Union, it was proposed to establish a
Framework Convention for the Recognition of Status and Rights of
Environmental Migrants, which includes the right of climate refugees to a
healthy and safe environment, and an additional protocol to be added to the
European Convention on Human Rights!%,

5. An Updated Draft Convention on Climate Refugees

It is estimated that the number of climate-induced forced migrants will increase
in the future. UNHCR'® estimates that in 1995 there were 2.5 million climate
change-related migrants, this number reached 50 million in 2010, and in 2050,
the number of climate change-related migrants will reach 200 million. Some
proposals have been put forward to solve the problem of climate refugees, which
was neglected in the 1951 Geneva Convention. Members of the University of
Limoges in France (CRIDEAU) and the Centre for International Comparative
Environmental Law (CIDCE), an international NGO, have tried to solve the
problem of climate refugees through an attempt to create a draft convention. In
2005, a seminar on "environmental refugees" was organized in Limoges. As a
result of the seminar, a paper was published in the 4th issue of the Revue
Européenne de droit de I'environnement in 2006. The seminar called for the
creation of an international convention to fill the existing legal gap on climate
refugees. Subsequently, a draft convention created by CIDCE and CRIDEAU
created a special status and regulated some rights that climate refugees would
have. These rights were inspired by existing refugee law regulations ',

102 Blsi, 34,41,
103 Mustafa Karayigit, Merve Kilig, ‘The Legal Status and Protection of Climate Refugees in the
EU’ (2021) 11 (2) Akdeniz University the Journal of Faculty of Law 22.

Parliamentary Assembly, ‘Drafting an additional protocol to the European Convention on
Human Rights concerning the right to a healthy environment’. (Rec. 1885,2009).

UNHCR ‘What we do’ <https://www.unhcr.org/climate-change-and-disasters.html> accessed
1 July 2023.

106 Prieur, 233,242.
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The Draft Convention has not yet been translated into Turkish but is available in
English, French, and Spanish on the official website of CIDCE!'?’. The Draft
Convention draws attention to climate change and states that climate change-
related events directly affect the right to life of individuals. For this reason,
individuals, families, groups, and populations are migrating and it is stated that
it is the duty of the international community to support ecologically damaged
states. Article 7 of the Draft Law refers to the prohibition of discrimination and
Article 8 to the prohibition of refoulement. Unlike the existing refugee law
regulations, the Draft does not define these persons as refugees in the technical
sense, but as displaced persons. The scope of protection in the Draft Law
includes international migrants as well as internally displaced persons.

Article 1 of the Draft Convention states that the purpose of the Convention is to
protect the fundamental rights of persons who cannot be included in any
international protection status and who are displaced for environmental or
climate change-related reasons. According to Article 22 of the Draft Convention,
people who have been forced to relocate for environmental reasons are defined
as individuals, families, and groups who have faced a sudden or gradual
environmental disaster that has definitely affected their living conditions and
have been displaced due to this disaster!®®.

In the Draft Convention, there is no additional regulation on the rise of sea levels,
pollution of the seas, and the related negative consequences or the situation of
persons living in the island state. Only the general principles of international
migration law are referred to and a general framework is drawn regarding the
rights that climate refugees will have was drawn up. Some of the prominent
rights granted to climate refugees in the Convention are the right to information
and participation (Article 9), the right to travel (Article 10), and the right to
citizenship (paragraph 1 of Article 13). Article 12 also addresses some of the
common rights of internal and external IDPs. Some of these rights include access
to water and food, meeting basic needs, housing, labour, and education.
Although the type of rights is comprehensive, it can be said that a general

107 See, CIDCE: “Environmentally Displaced Persons,” https://cidce.org/en/environmentally-
displaced-persons/ accessed 16 August 2023: “Second session of the Intergovernmental
Negotiating Committee to develop an international legally binding instrument on plastic
pollution, including in the marine environment,” www.cidce.org accessed 16 August 2023:
The Draft Convention consists of 6 parts: I. Dibace, II. Objectives, definitions and scope, III.
Principles and basic obligations, IV. Production, consumption and waste, V. Trade, control,
inspection and plastic-free zones, VI. Information, training, cooperation and implementation.

108 Prieur, 234,239.
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regulation has been made in terms of content. For example, in paragraph 9 of
Article 12 regulating the right to work, it is stated that climate refugees shall have
the right to work under the same conditions as other working persons. It seems
to be left to the states whether certain restrictions such as obtaining a work permit
or quota limitations will be imposed on their right to work.

SONUC

This study, which chooses the status of those who have to migrate due to climate
change as a subject of discussion in the international arena, is hesitant to reach a
definite conclusion due to the fact that the academic discussion around the
problem in question is relatively recent and not based on a very large collection
and that the legal debate has not yet been finalized. In the study, the legislation
and conceptual framework related to the subject are analyzed and a framework
is tried to be established regarding the literature on the status of the concept of
climate refugee.

The lack of drawing boundaries about the concept of a climate refugee is due to
the pressure of variables such as globalization, increasing industrial production
and population growth, global warming, storms, floods, drought, and famine
leading to more disasters and an increase in the number of people affected by
these disasters and therefore forced to migrate, thereby causing mass migrations.

The first emergence of the concept of climate refugees lies behind the fact that
people are forced to migrate collectively to places where they can live a better
life with the rise in sea levels due to climate change. Coastal regions and island
countries are more rapidly and particularly affected by climate change.
According to studies conducted by UNHCR, the number of people forced to
migrate due to climate change is expected to reach 200 million in 2050. As the
case of Kiribati shows, the possible risk of the island countries being submerged
due to climate change affects the lives of millions of people and actually puts
them under the threat of statelessness in the not too distant future.

In order to prevent forced and mass migration because of climate change, the
priority step that states will take is to make investments and regulations aimed at
minimizing the consequences of disasters caused by climate change. Other steps
that states can take in this regard are to cooperate globally to conclude
international agreements that will provide comprehensive protection to people
displaced by climate change and to assist relatively disadvantaged and
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vulnerable states and their citizens in terms of climate'?”’. However, it should be
taken into account that there is no binding regulation that would force these states
to act in this direction and provide a basis for providing protection to the persons
in question.

Within the frame of climate change and natural disasters, there are a number of
steps that states can take to provide full protection to forced migrants can be
mentioned. The steps to be taken by states by coming together and cooperating
will be more realistic in resolving this issue. In addition to the creation of an
international protection status by making use of existing human rights and
refugee law regulations, efforts to reduce the consequences of climate change-
related disasters can also be fulfilled through the efforts and cooperation of
states''”.

There is no comprehensive international legal arrangement involving the
participation of a large number of states to protect people who migrate from
island countries due to climate change, especially with rising sea levels. The
main reason behind the absence of this regulation and the reluctance of states to
make a regulation in favor of climate refugees is that there are too many
regulations on international protection and the indifference of states to a new
regulation that would bind them. In addition, such a regulation would impose an
additional economic burden on states.
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