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Deniz sigortalarinda savas rizikolar1 6nemli bir yer tutmaktadir. Calismamizda temel
olarak tekne ve makine sigortalar1 ele alinmakla birlikte, belirtmek gerekir ki hem tekne

ve makine hem de yiik sigortalarinda savasg rizikolar1 mutlak bir sekilde sigorta korumasi
disinda birakilmaktadir.

Savas ve grev teminatlar1 ayr1 klozlar cercevesinde temin edilmektedir. Ulkemizde
gemilere iliskin sigorta korumasi “Tekne Sigortas1 Genel Sartlar1” ve ayrica s6zlesmede
kararlastirilan Ingiliz klozlar1 cercevesinde saglanmaktadir.

Giinlimiizde, Ukrayna limanlarinda mahsur kalan gemilerin savasan devletlerin her ikisi
tarafindan da buna zorlanmis olup olmadigi su an igin kesin bir sekilde bilinmemekle
birlikte, donatanlarin agiklamalarindan Ukrayna’nin gemilere limandan ayrilma izni
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vermedigi anlasilmaktadir. Bundan bagka, limanlardan en az birinde, denize ¢ikigin
ayrica maymlama ve mavna batirilarak da fiilen engellenmis oldugu bilgisi mevcuttur.
Bu veriler 1s13mnda degerlendirme yaptigimiz ¢alismamizda su sonuglar ortaya
cikmaktadir: (1) Mahsur kalan gemilerin donatanlar1 savas rizikosu teminati almis
degillerse, sigorta korumasi devre disidir. Yalnizca savas teminati alinmis bulunan
donatanlar IWSC Hulls-Time madde 3 (detainment= alikoyma) uyarinca sigorta
korumasindan yararlanabileceklerdir. (2) London Blocking and Trapping Clause ile
koruma altina alinan donatanlar daha genis bir sigorta giivencesine sahip olacaklardir.

Anahtar Kelimeler: *Sigorta Hukuku <Deniz Sigortalar1 *Gemi *Savas Rizikolar
*Gemilerin Alikonulmasi

ABSTRACT

War risks are an important part of the marine insurance. In our study, although we mainly
focus on hull and machinery insurance, it should be noted that war risks are excluded
under both hull and machinery and cargo insurances.

War and strike risks are covered by separate clauses. Under Turkish law, hull and
machinery cover is provided subject to “General Terms for Hull and Macinery
Insurance” and English clauses are also incorporated into the insurance contract.

Although it is not known if the ships stuck in the Ukrainian ports, were forced by either
Russia or Ukraine to remain there, it is understood from the statements of the Ukranian
Navy that Ukraine did not allow the ships to leave their ports. Moreover, there is
information that access to the sea from the ports was actually prevented by mines and
the sinking of barges at least in one location. In our study, the following are scrutinized:
(1) If the owners of the stranded ships do not have war risk cover, there is no insurance
protection. Only ships with war cover shall benefit from cover by the conditions provided
under IWSC Hulls-Time clause 3 (detainment). (2) Owners protected by the London
Blocking and Trapping Clause will have wider cover.

Keywords: *Insurance Law *Marine Insurances *Ship *War Risks *Detainment of Ships
GIRIS

Karadeniz uzun siiredir bir “Tiirk G6li” veya “Tiirk i¢ denizi” olma 6zelligini
tasimamaktadir. 6 Agustos 1696 giinii Ruslarin Azak kalesini ele gegirerek Azak
Denizi’ne ¢ikmalar1 Karadeniz’e inme politikasinin ilk basarisidir. 1683 yilinda
Viyana’da yenilgiye ugrayan Osmanli ordusu 1697 yilinda bu sefer Avusturya
ordusuna kars1 “Zenta felaketi” olarak bilinen yenilgiye maruz kald1 ve bunun
sonucunda Karlofca’da Avusturya, Venedik ve Lehistan ile anlagma yapmaya
razi oldu. Rusya Karlofca anlasmasina taraf olmamaisti. Bunun iizerine Ruslarla
ayr1 bir anlasma yapilmasi giindeme geldi ve buna iliskin goriismelerin

Istanbul’da olmas1 kararlastirildi. Rus heyeti Istanbul’a gelmek iizere Krepost
adli gemiyle (bir kisim savas gemileri esliginde) Azak’tan yola ¢iktilar. O
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zamana dek Istanbul’a goriismelerde bulunmak iizere hep kara yoluyla
geliyorlardi. Fakat bu sefer durum farkliydi ve Ruslar artik Karadeniz’de bayrak
gostermek istemekte idiler. Rus heyetini tasiyan gemi donanma esliginde Kerg’e
ulaginca Osmanlilar onlar1 karayoluna yonlendirmeye caligmiglarsa da Rus
heyeti baskan1 deniz yolunda israr ettiginden Osmanlilar buna onay verdiler ve
boylece ilk kez Karadeniz’de bir Rus gemisi sefere ¢ikmis oldu.

Bugiin Karadeniz Tiirkiye ve Rusya yaninda ¢ok sayida bagka devletin de kiyidas
oldugu ve bunlar arasinda ¢ekigmelerin, ¢atismalarin yagandigi bir denizdir. Son
olarak Rusya ile Ukrayna arasinda (2022 y1li subat ayinda baglayan) savas halen
stirmektedir.

Bu savasin baslangicinda Ukrayna’ya ait limanlarda bulunan bazi ticaret
gemileri (bunlarin bir kismu Tiirkiye’nin araci oldugu Tahil Koridoru Anlagmasi
sayesinde yola ¢ikabilmis olmakla birlikte) o limanlardan ayrilamamislardir.
Limanlarda gemilerin hareketsiz kalmas1 durumu bir yil1 askin bir siireden bu
yana devam etmektedir. Bu ¢alismada esas olarak bu gemilerle ilgili sigorta
hukuku sorunlar1 (s6z konusu gemilere Tiirk sigorta sirketleri tarafindan Tiirk
hukukuna tabi olarak sigorta korumasi saglanmis olmasi baglaminda) ele
aliacaktir.

I. DENiZ SIGORTALARINA UYGULANACAK YASA HUKUMLERI

Birgok iilkede deniz sigortalar1 kara sigortalarindan daha o6nce yasal
diizenlemeye konu olmustur. Osmanli Devleti’nde de benzer bir gelisme oldugu
goriilmektedir. Tiirkiye Cumhuriyeti’nde ilk yasal diizenleme (kara ticareti
iligkin ilk kism1 1926 yilinda ¢ikarilmis olan) Ticaret Kanunu’nun (1929 yilinda
kabul edilen “deniz ticareti” hakkindaki ikinci kitabinin “deniz yolculugu
rizikolarina karst sigorta” baslikli onuncu faslindaki) 1319 ila 144linci
maddelerinde yer almistir.

Bunu 1956 tarihli (6nceki) Tiirk Ticaret Kanunu izlemistir. 1956 tarihli (6nceki)
TTK’nin “sigorta hukukuna” ayrilan besinci kitabindaki dordiincii fasil
“Denizcilik Rizikolarina Kars1 Sigortalar” basligini tagimakta ve 1339 ila 1459
maddelerinde bu sigortalar1 diizenlemis bulunmakta idi.

2011 tarihli (su an yiiriirliikte bulunan) Tiirk Ticaret Kanunu ise deniz sigortalari
ile ilgili olarak “non discrimination” (ayrim gézetmeme) ilkesini benimsemis ve
bu sigortalar hakkinda 6zel bir diizenleme getirmemistir. Deniz sigortalari
hakkinda iilkemizde 2011 tarihli TTK’min sigorta hukuku baslkli altinci
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kitabinda yer alan (tiirii ne olursa olsun biitlin sigortalar bakimindan gecerli)
genel hiikiimler ve zarar sigortasina iligkin diizenleme (duruma gdre mal
sigortasi veya sorumluluk sigortasi hiikiimleri) uygulanacaktir.

Deniz sigortalarina iligkin 6zel yasal diizenlemenin son TTK’nin yiirtirliige
girmesi sonucunda topraga verilmis olmasi fikrimizce zamansiz bir kayip
olmustur. Ciinkii

Deniz sigortalar1 ayr1 bir diizenlemeye konu olmayinca, biitiin emredici
hiikiimlerin (yasadaki hiikiimlerin yaklasik dortte iicli emredicidir) bu
sigortalar hakkinda da uygulanmasi zorunlu hale gelmektedir.

Oysa, deniz sigortalarinda sigorta sozlesmesi hakkinda ongoriilmiis
bulunan emredici hiikiimlerin uygulanmamasi, taraflarin sozlesme
ozgirliigii cergevesinde aralarindaki sigorta iligkisini diledikleri gibi
diizenlemelerine imkan taninmasi lazimdir.

Ote yandan iilkemizde yasal diizenlemeye gerek birakmayan cok
ayrintili sigorta genel sartlar1 yiiriirlikte degildir. Gemi sigortalarn ile
yik sigortalar1 alaninda sigorta teminatinin kapsami ve sigorta
iliskisinde gegerli olacak bazi kurallar sigorta sézlesmesine Ingiliz
klozlar1 eklenerek belirlenmektedir. Ancak Ingiliz klozlar1 sigorta
sozlesmesine iliskin bircok hususu diizenleme alam1 disinda
birakmaktadir. Ote yandan Ingiltere’de, Ingiliz hukukuna tabi
klozlardaki bosluklar Ingiliz Deniz Sigortalar1 Kanunu’ndaki (MIA)
hiikiimler uygulanarak doldurulmaktadir. Bizde ise boslugu dolduracak
0zel yasa hiikmii yoktur. Genel nitelikli yasa hiikiimleri ise ¢ogu
durumda yetersiz kalmaktadir.

Almanya’da ise karsimiza daha degisik bir goriiniim ¢ikmaktadir. Tipki
bizde su anda oldugu gibi, Almanya’da da deniz sigortalarini diizenleyen
ozel hiikiimler (artik) bulunmamaktadir!. Ozel diizenlemeye gerek
goriilmemesinin nedeni Almanya’da c¢ok ayrintili sigorta genel
sartlarmin kullaniliyor olmasidir. Ote yandan VVG § 209, (bir tiir
sigorta oldugu kabul edilen reasiiransin ve) deniz sigortalarinin sigorta
sozlesmesine iliskin yasa (VVG) hiikiimlerine tabi olmayacagini
Ongormiistiir. Boylece deniz sigortalar1 VVG’nin (az sayidaki) emredici
kurallarina tabi kilinmadig1 gibi, sigorta sozlesmesine iliskin yedek
hukuk kurallarinin da uygulama alani disina ¢ikarilmis ve sigortac ile

1

Alman Ticaret Kanunu’ndaki (HGB) deniz sigortalarina iligkin hiikiimler 2008’de ytiriirliikten

kaldirilmistir.
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sigorta ettirenlerin (biitiin s6zlesmelerde uygulanmasi s6z konusu olan
genel emredici kurallar sakli olmak kosuluyla) serbest kalmalar
saglanmustir.

- QGoriildiigli gibi Almanya’da deniz sigortalart konusunda 6zel
diizenlemeye gerek duyulmamasini hakli gosteren iki ana nedenin her
ikisi de su an i¢in bizde mevcut degildir.

II. SAVAS RiZiKOSU - DENiZ RiZIKOSU AYRIMI

Deniz sigortalarina iligskin olarak en basta yapmamiz gereken saptamalardan biri
de bu sigortalarda savas rizikosunun olduk¢a énemli bir yer tutmakta olusudur.

Gemi ve yiik sigortalarinda savas rizikolar1 mutlak bir sekilde sigorta korumasi
disinda birakilmaktadir. Savag ve grev teminatlart ayr1 klozlar ¢ergevesinde
verilmektedir?.

Ulkemizde gemilere iliskin sigorta korumasi Tekne Sigortas1 Genel Sartlar1 ve
ayrica sozlesmede kararlastirilan ingiliz klozlar cercevesinde saglanmaktadir.
Sigortacilik Kanunu m. 11 fk. 4 sigorta sézlesmelerinin ana igeriginin kamu
otoritesi tarafindan onaylanan ve sigorta sirketlerince ayni sekilde uygulanacak
olan genel sartlara uygun olarak diizenlenecegini; bununla birlikte, sigorta
sozlesmelerinde isin Ozelligine uygun Ozel kosullara yer verilebilecegini
ongormektedir. Bu hiikiimde her ne kadar “sigorta genel sartlarimin
onaylanacagindan” s6z edilmigse de uygulama yasanin kabuliinden Onceye
uzanan ¢ok uzun bir zamandir onaylama degil dogrudan kamu otoritesi
tarafindan kaleme alinma ve yiiriirliige konulma bi¢cimindedir. Sigorta sirketleri,
Sigortacilik Kanunu m. 11 fk. 4 hitkkmiinii dikkate alarak gemileri sigorta ederken
sigorta sozlesmesini Oncelikle Tekne Sigortast Genel Sartlarini sézlesme

Kirim savagi sirasinda, firtina nedeniyle Sivastopol’daki toplarn menzili icine diisen ve
kiyidan agilan top atesi ile batirilan bir Fransiz ticaret gemisi savas rizikosunu devlete ait bir
sigorta sirketine, deniz tehlikelerini ise bir 6zel sigorta sirketine sigorta ettirmisti. Olayda her
iki sigortact da 6deme yiikiimliiliigiinii reddetmis ve bu nedenle donatan batan gemisi i¢in
sigorta korumasindan yoksun kalmisti. Savas rizikolarini temin eden sigortact geminin deniz
tehlikesi sonucu (firtina dolayisiyla kiy1 toplarinin ates menzili igine girilmig olmasi
dolayisiyla) batmis sayilmasi gerektigini, deniz tehlikelerini (savas dis1 rizikolarr) temin eden
sigortact da agilan top atesinin savag rizikosu olusturdugunu ileri slirmiiglerdi. Savag
rizikolarmni temin eden sigortactya karsi agilan dava yonetsel yargida, diger rizikolar1 temin
eden sigortactya karst acilan dava da adli yargida (sigortacinin savunmasi dogrultusunda)
olumsuz sonuglanmisti. Daha sonra bu gibi bir “cifte ret” durumuna mahal vermemek igin
Fransiz hukukunda yeni bir diizenlemeye gidilmesi s6z konusu olmustu.
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igerigine dahil ederek diizenlemektedirler. Yapilan sigorta sozlesmesine Ingiliz
klozlar “6zel sart” olarak eklenmektedir.

Tekne Sigortas1 Genel Sartlarinin “Sigorta Teminatinin Kapsami” baglikli A.3
maddesi su hiikmii icermektedir:

Bu sigorta, rizikonun gerceklesmesi sonucu gemi veya diger deniz ve gol
araclarinin yahut bunlara iliskin diger menfaatlerin ugrayacag: ziya ve
hasari, ayrica teminata dahil edilmigse sorumluluk tazminatini yahut
bunlarla ilgili masraflar1 kapsar. Ziya veya hasar yahut sorumluluk
tazminat1 ile bunlara iliskin masraflarin kapsam ve igerigi, teminata dahil
ve istisna edilen rizikolar, bu poligeye eklenen 6zel sartlarla belirlenir.

Bu hiikmiin ilk ciimlesi ¢ok genis bir anlatimla “ziya veya hasar” icin sigorta
teminati saglandigini belirtmektedir. Ikinci ciimle ise ziya veya hasarin kapsam
ve igeriginin ve teminata dahil edilmis ve teminat diginda birakilmis olan
rizikolarin (sigorta sozlesmesine eklenen) oOzel sartlarda belirlenecegini
ongdrmiistiir. Bu durumda eger 6zel sart kararlastirilmig olmazsa, sigortac ilk
climle uyarinca “adeta smirsiz” sigorta korumasi saglamis sayilabilecektir.
Boyle bir yoruma zemin hazirlamamak {izere hemen daima Ingiliz klozlari
sozlesmeye eklenmektedir.

II1. SAVAS RIZIKOLARI TEMINATI

Savag rizikolarina kars1 teminat elde etmek {izere siklikla kullanilan (poligelere
0zel sart olarak eklenen) “Institute War and Strikes Clauses Hulls-Time” (IWSC-
Hulls) metnine gore gemilerin agagidaki nedenlerle veya asagida sayilan kisilerin
eylemleri sonucunda tam veya kismi hasara ugramasi rizikosu sigorta korumasi
altina alinmaktadir:

- Savas, i¢ savas, ihtilal, isyan, ayaklanma veya bunlardan dogan i¢
kargasa; savasan gli¢lerden biri tarafindan veya savagan bir giice karsi
gergeklestirilen diismanca eylemler

- Zapt, el koyma, tutuklama veya alikoyma veya bunlarin sonuglari; zapt,
el koyma, tutuklama veya alikoyma girisimleri

- Terk edilmis mayin, torpil veya diger terk edilmis savas silahlari

- Grev yapan veya lokavta tabi tutulan calisanlar yahut ¢alisma hayati
huzursuzluklari, kargasaliklara veya halk hareketlerine katilanlar

- Teroristler veya kotii niyetli yahut politik giidii ile hareket eden kisiler

- Miisadere veya kamulastirma
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Konumuzla dogrudan ilgili bulunan “Detainment” (alikoyma) baslikli IWSC
Hulls m. 3 soyledir:

Gemi zapta tabi tutulmus, miisadere edilmis, kamulastirilmig veya
engellenmis, tutuklanmis, alitkonulmus veya gemiye el konulmus ise ve
sigorta ettiren bu nedenle geminin serbest kullanimmi araliksiz
hesaplanacak 12 aylik bir siire boyunca yitirmis bulunuyorsa, gemiyi
hiikkmen zayi olmus saymak bakimindan gerekli olan sigorta ettirenin
yeniden elde etme olasilig1 s6z konusu olmaksizin geminin zilyetliginden
yoksun kalmasi kosulu gergeklesmis kabul olunur.

Yine incelememiz agisindan o6nem tasiyan (uygulamada ozellikle Ingiliz
piyasasinda kullanmildig1 ancak Tiirk sigortacilarin da zaman zaman sigorta
sozlesmelerine eklemeyi uygun bulduklar1 goriilen) “London Blocking And
Trapping Addendum” (Londra Engelleme Eki) soyledir:

Geminin bir liman, kanal, suyolu veya baska bir yerden agik denize ¢ikist
araliksiz hesaplanacak 12 aylik bir slire boyunca ¢ikis yolunun o
biytikliikteki ve su ¢ekimindeki biitiin gemilere kapatilmast nedeniyle
miimkiin olmazsa, bu hal, yolun kapatilmasi bir savas benzeri eylemden
veya ulusal savunma eyleminden ileri gelmis olmak kosuluyla, Institute
War and Strikes Clause 1/10/83 m.3’teki “alikoyma” deyiminin kapsamina
dahil sayilacaktir.

Ukrayna limanlarinda mahsur kalan gemilerin savasan devletlerin her ikisi
tarafindan da buna zorlanmis olup olmadigi su an igin kesin bir sekilde
bilinmemekle birlikte, donatanlarin agiklamalarindan Ukrayna’nin gemilere
limandan ayrilma izni vermedigi anlasilmaktadir. Bundan bagka, limanlardan en
az birinde, denize ¢ikisin ayrica mayimlama ve mavna batirilarak da fiilen
engellenmis oldugu bilgisi mevcuttur.

Bu veriler 15181nda degerlendirme yaparsak su sonuglar s6z konusu olmaktadir:

Mabhsur kalan gemilerin donatanlar1 savas rizikosu teminati almis degillerse,
sigorta korumasi devre digidir.

Yalnizca savag teminati alinmig bulunan donatanlar IWSC Hulls-Time madde 3
(detainment = alikoyma) uyarinca sigorta korumasindan yararlanabileceklerdir.

Ayrica London Blocking and Trapping Clause ile koruma altina alman
donatanlar daha genis bir sigorta giivencesine sahip olacaklardir.

Asagida son iki olasilig1 inceleyecegiz.
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1. IWSC Hulls-Time Uyarinca Temin Edilen Donatanlar

IWSC Hulls-Time (digerleri yaninda) zapt, el koyma, tutuklama, engelleme,
alikoyma, kamulastirma ve miisadere hallerinin sigorta teminati kapsaminda
olacagimi 6ngormektedir. Bu sayilanlarin her birinin hangi olasiliga iliskin
bulundugunu asagidaki gibi 6zetleyebiliriz:

Zapt, savasan devletlerden biri tarafindan geminin zor kullanilarak veya zor
kullanma tehdidi altinda ele gegirilmesidir. Zapt eyleminden amag, geminin
(diismana yardim etmesi, harp kacagi olarak belirlenen mallar1 diger savasan
tarafa tagimasi veya diisman gemisi olmas1 gibi nedenlerle) donataninin elinden
almarak, sonugta miisadere edilmesidir. Miisadere (gemi iizerindeki miilkiyetin
devlete gegmesi) bir miisadere mahkemesi karariyla s6z konusu olacaktir®.
Ancak zapt rizikosu, zapt edenin gemi lizerinde zilyetligi elde etmesiyle
gerceklesmis sayilir. Bunun bir yargi karariyla onaylanmasi liizumlu degildir.
Zapt ¢ogu zaman (sonraki asamada miisadere s6z konusu olmussa) tam hasar
(z1ya) ile sonuglanir. Ancak bu zorunlu degildir. Geminin daha sonra (bir
nedenle) serbest kalmasi durumunda (en fazla) kismi hasarin varligi kabul
edilecektir?.

El koyma daha genis bir kavramdir’. Bu olasilikta da gemi zorla ele
gecirilmektedir. Fakat bunu savasan devletlerden birinin yapmasi sart degildir.
Ote yandan, el koyma gemide bulunanlarla veya gemi ilgilileriyle (mesela malik)
is birligi i¢inde veya bunlarin géz yummasiyla da gerceklestirilmis olabilir. El
koyanlarim amacinin geminin maliki durumuna gelmek olmasi da gerekmez.
Geminin ele gegirilmesi aninda el koyma rizikosu meydana gelmis olur. El
koyma hukuka uygun da olabilir®. Ote yandan, kisa siireli el koyma eylemleri de

3 Ikinci Diinya Savas1 siirerken ¢ikarilan 3894 sayili Denizde Zapt ve Miisadere Kanunu (RG.
18.7.1940/4564) bu hususta ayrintili hitkiimler igermektedir.

4 Bu konuda genis agiklamalar ve Ingiliz hukukundaki durum igin bkz. Miller, Marine War
Risks (B. 2, Lloyd’s of London Press 1994) 85 vd. 6zellikle 107-108.

5 Kavram hakkinda bkz. Miller, 109 vd. 6zellikle 128-129.

6 Cory isimli gemi 1785 yilinda Ostend’den Sunderland’a dogru yola ¢iktiktan sonra, kaptan
rotay1 6nemli miktarda icki kagakeiligi gerceklestirmek amaciyla Shields kiyisina ¢evirmistir.
Giimriik gorevlileri tarafindan el konulan gemi, donatanin yiiksek tutarda 6deme yapmasi
sayesinde miisadere edilmemistir. Sigortaci, gemi donataninin agtig1 davada savunma olarak
sigorta teminatimin yalnizca geminin hukuka uygun ticaret i¢in kullanilirken kaptanin ihaneti
(barratry) halinde isleyecegini; olayda ise geminin hukuka aykir: ticari etkinlige kakistigini
ileri stirmistiir. Yarg: karar1 ise donatan lehine olmustur. Lord Kenyon “gemi donataninin
hukuka aykirt kisisel bir davranist s6z konusu olmadigindan sigorta korumasindan
yararlanacagina karar vermistir (Miller, 111-112).
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el koyma rizikosu kapsamindadir. Zapt icin aranan zor kullanma veya bu yolda
tehdide bagvurma kosulu, (el koymanin hukuka uygun oldugu durumlar disinda)
el koyma ic¢in de aranir. El koyma zapttan farkli olarak genellikle geminin el
koyanlardan geri alinmasi olasiligini igerdiginden, (fiili veya hiikmi) tam hasar
(z1ya) olasiligr diisiiktiir. Gemideki yolcular gemiye el koyma eylemini
gerceklestirebilirlerse de kaptan ve gemi adamlari bakimindan bu sonug
miimkiin degildir’.

Tutuklama, engelleme ve alikoyma® arasinda aslinda kayda deger bir fark yoktur.
Bunlarin her ii¢iinde de hukuka uygun olan veya olmayan yollarla sigorta konusu
geminin olagan kosullarda ger¢eklestirme hakkina sahip bulundugu bir davranisi
gergeklestirmesinin engellenmesi s6z konusudur. Geminin iizerinde miilkiyet
hakki elde etme veya geminin denetimini ele gegirme niyeti aranmaz. Bununla
birlikte eger geminin denetimi ele gegirilirse, duruma gore zapt veya el koyma
halinden de s6z edilebilir. Tutuklama (arrest) deyimi daha ¢ok yargi karar
sonucu geminin hareketsiz birakilmasi anlaminda kullanilmaktadir. Gemi, bir
hukuk kuralina dayanarak veya gerekli bir iznin verilmesinden kaginilarak yahut
bir limana girmesine veya bir limandan ¢ikmasina ambargo konularak veya
izlenmek istenen rota yasaklanarak da engellenmis olabilir. Bir savas nedeniyle
geminin bir limanda mahsur kalmasi durumu da kamu makamlarinin tutumlarina
bakilmaksizin engelleme olarak goriilebilecektir. Zapt ve el koymada oldugu
gibi, tutuklama, engelleme ve alikoymada da zor kullanilmas1 gerekebilir fakat
rizikonun gerceklesmesi bakimindan bu sart degildir. Nitekim hukuka uygun
engelleme/ alikoymalarda, hukuk kurallarina uymak esas oldugundan zora
basvurmak ¢ogu halde hi¢ s6z konusu olmayabilecektir. Baglangicta hukuka
uygun el koyduklar1 diisiiniilen ve istemleri yerine getirilen kisilerin daha sonra
hukuka aykir1 davranmis olduklar1 anlasilirsa, bu halde de engelleme/ alikoyma
rizikosu gerceklesmis sayilabilir. Alikoyma ¢ogu halde geminin “hiikmi tam
hasara” ugramasiyla sonuglanir. Ancak hiikkmi tam hasar kosullar
gerceklesmedigi bir sirada geminin serbest kalmasi s6z konusu olursa, uzun
bekleme sonucunda geminin karinasinin zedelenmesi yoluyla kismi hasar da
meydana gelmis olabilecektir.

Ingiliz hukukunda (geminin alikonulmus olmasi nedeniyle) hiikmi tam hasar,
donatanin gemisini makul bir siire iginde geri alma olasiliginin bulunmamasi

7 Kaptan ve gemi adamlarmin kendilerine emanet edilmis olan gemiye el koymalar biiyiik

olasilikla “barratry” (ihanet) olarak degerlendirilecektir.
8 Bu kavramlar hakkinda bkz. Miller, 131 vd. dzellikle 135-136.
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halinde gerceklesmis sayilmaktadir (MIA m. 60 (2) (ii)). Bunun hangi anda so6z
konusu olacagi hususunda ise sigortact aleyhine resmi prosediiriin baglatilmasi
(veya sigortacinin terk bildirimini kabul etmemesi {izerine sigorta ettiren
donatanin resmi prosediirii baglatmis sayilmasi) ani esas alinmaktadir.

Hikkmi tam ziya halinde Tirk hukukunda uygulanacak hiikiim (artik)
bulunmamaktadir. 1956 tarihli énceki TTK deniz sigortalarim diizenlerken bu
hususta agik hiikiimlere yer vermisti. Bunlardan konumuz bakimindan 6nemli
bazilar1 agagidaki gibidir:

III - Birakma:

1. Sartlari:

Madde 1420 — Sigortali asagidaki hallerde sigorta edilen sey iizerinde haiz
oldugu haklar1 devrederek sigorta bedelinin tamamimin &denmesini
isteyebilir:

1. Gemi asagidaki maddeler hiikkmiince gaip sayilirsa;

2. Gemi veya mallarin ambargo edilmis, muharip bir devlet tarafindan
miisadere olunmus veya bagka suretle bir amme tasarrufiyle alikonulmusg
yahut deniz haydutlar tarafindan zaptedilmis olmas: sebebiyle sigortanin
mevzuu olan sey tehlikeye maruz bulunur ve bu olaylar;

A) Akdeniz, Karadeniz ve Azak denizinin biitiin limanlar1 veya
kisimlar1 da dahil olmak iizere bir Avrupa limaninda veya Avrupa
denizinde vaki olmugsa alt1 ay;

B) Umit ve Horn burunlarmnin berisinde olmak iizere baska sularda
vaki olmugsa dokuz ay;

C) Bu burunlardan birinin 6tesinde olmak {izere baska sularda vaki
olmugsa 12 ay;

gectigi halde gemi ve mallar serbest birakilmamis olursa.

Bu miiddetler kazanin 1377 nci madde geregince sigortaciya sigortalt
tarafindan bildirildigi giinden itibaren hesap olunur.

3. Birakma miiddeti:
a) Umumi olarak:

Madde 1423 — Birakma beyanmin sigortactya birakma miiddeti iginde
vasil olmasi lazimdir.

1420 nci maddenin birinci bendinde yazili gaiplik halinde varma limani bir
Avrupa limani ise ve ayn1 maddenin ikinci bendinde yazili olaylardan,
birinin vukuu halinde olay Akdeniz’in, Karadeniz’in ve Azak denizinin
biitiin liman veya kisimlar1 da dahil olmak iizere bir Avrupa limaninda
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veya bir Avrupa denizinde vaki olmugsa birakma siiresi alt1 ay ve biitiin
diger hallerde dokuz aydir. Bu siire 1420 ve 1421 inci maddelerde yazili
miiddetlerin bitmesiyle islemeye baslar.

4. Birakma beyani:
a) Sihhat sartlari:

Madde 1425 — Birakma beyaninin muteber olmast i¢in kayitsiz ve sartsiz
yapilmasi ve sigorta edilmis seyin kaza sirasinda deniz rizikolarina maruz
bulunduk¢a tamamina taallik etmesi lazimdir.

Sigorta tam deger lizerinden yapilmamissa sigortali sigorta edilmis seyin
ancak miitenasip kismini birakmak mecburiyetindedir.

Birakma beyanindan cayilmaz.
5. Hikiimleri:
a) Birakilan sey tizerindeki haklarin sigortaciya gegmesi:

Madde 1427 — Sigortalinin birakilan sey iizerinde haiz oldugu biitiin haklar
birakma beyan ile sigortaciya geger.

Birakilan seyi birakma beyani sirasinda takyit eden ayni haklar sebebiyle
sigortali sigortaciya teminat gdstermeye mecburdur; meger ki bu ayni
haklar sigorta mukavelesine gore sigortacinin mesul oldugu rizikolardan
dogmus olsun.

2011 tarihli (ytrtrliikteki) TTK, yukarida da belirttigimiz gibi deniz sigortalar1
hakkinda hiikiim icermemektedir. Tekne Sigortas1 Genel Sartlari’nda da hiikmi
tam ziya hakkinda herhangi bir hiikiim bulunmamaktadir. Ozel sart olarak
sozlesmeye eklenen ITC Hulls veya IWSC Hulls-Time metinlerinde de hiikkmi
tam ziyanin hangi hallerde s6z konusu olacagi ve hangi kurallara tabi bulunacagi
(¢ok smirli bazi hususlar disinda) belirtilmemektedir®. ITC Hulls ve IWSC
Hulls-Time’da hiikkmi tam ziya konusunda iliskin ayrintili diizenleme
olmamasinin nedeni, (sigorta iliskisinin Ingiliz hukukuna tabi olacag
disiincesiyle) bu metinlerin diizenlemedigi hallerde MIA hiikiimlerinin
uygulanacak olmasidir.

ITC Hulls 1995 yalnizca hitkmi tam ziya halinin var olup olmadiginin belirlenmesinde geminin
onarilmig degerinin dikkate alinacagini, onarim maliyetinin (ve geminin yeniden elde edilme
maliyetinin) sigorta degerinden yiiksek olmasi gerektigini ve bu belirlenirken, tek bir kaza
veya ayni kazadan kaynaklanan sonuglarla ilgili maliyetin belirleyici olacagini 6ngérmiistiir
(m. 19). IWSC Hulls-Time ise yalnizca (m. 3) gemiyi hiikkmen zayi olmus saymak bakimindan
gerekli olan gemi iizerindeki zilyetligin yeniden elde etme olasilig1 séz konusu olmaksizin
yitirilmesi kosulunun, zilyetlikten yoksunluk 12 ay siirmiis bulundugu takdirde gergeklesmis
sayilacagini vurgulamaktadir (m. 3).
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MIA’nn ilgili hiikiimleri ise su sekildedir:

MIA m. 56 Kismi veya tam hasar

(1) Hasar kismi veya tam olabilir. Tam hasar olmayan hasar kismi
hasardir.

(2) Tam hasar, fiili tam ziya veya hiikkmi tam ziya olabilir.

(3) Sigorta poligesinden farkli bir maksat ¢ikarilmiyorsa, tam ziya
hali igin yaptirilmis olan bir sigorta hem fiili tam z1ya halini hem
de hiikmi tam ziya halini kapsar

MIA m. 60 Hitkmi tam ziya
(2) Ozellikle,

(i) sigorta ettiren sigorta kapsamindaki bir riziko nedeniyle
geminin zilyetliginden yoksun kalmigsa ve

(a) gemiyi geri almasi olasi goriinmiiyorsa veya

(b) geminin geri alinmasi, geri alinma tarihinde geminin
degerini asacaksa ...... hikkmi tam ziya hali mevcut
sayilir.

MIA m. 61 Hiikmi tam ziyanin sonucu

Hiikmi tam ziya halinde sigorta ettiren hasar1 hitkmi tam ziya yerine kismi
hasar da sayabilir veya sigorta konusu gemiyi sigortaciya birakarak hasari
fiili tam z1ya sayabilir.

MIA m. 62 Birakma bildirimi

(1) Bu madde hiikiimlerine tabi olmak kaydiyla, sigorta ettiren
gemiyi sigortactya birakmak istediginde birakma bildiriminde
bulunmak zorundadir. Bunu yapmazsa, hasar ancak kismi hasar
sayilabilir.

(2) Birakma bildirimi (yazili veya sozlii olarak veya kismen yazilt
kismen de s6zlii olarak) sigorta ettirenin gemi {izerindeki sigorta
konusu ¢ikarmni kosulsuz sekilde sigortaciya birakma niyetini
ortaya koyan herhangi bir bicimde yapilabilir.

(3) Birakma bildirimi hasar hakkinda giivenilir bilgi edinilmesi
iizerine makul &zenle yapilmalidir. Bununla birlikte, edinilen
bilginin dogrulugu kuskulu ise, sigorta ettiren makul bir
arastirma siiresinden yararlanma hakkina sahiptir

(4) Birakma bildirimi gegerli sekilde yapilmissa, sigorta ettirenin
haklari, sigortacinin birakmayi1 reddetmesi nedeniyle olumsuz
etkilenmez.
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(5) Birakma agik veya sigortacinin davranistyla ortiilii sekilde kabul
edilebilir. Ancak sigortacinin birakma bildirimi sonrasindaki
suskunlugu kabul olarak degerlendirilmez.

(6) Birakma bildirimi kabul edilince, artik geri alinamaz. Birakma
bildiriminin kabulii, bildirimin yeterli oldugunun ve hasardan
sorumlulugun kabul edildigi anlamina gelir.

MIA m. 63 Birakmanin sonucu

(1) Gegerli bir birakma halinde sigortaci sigorta konusu gemiden
geriye ne kalmigsa sigorta ettirenin onun tizerindeki ¢ikarini ve
gemi lizerindeki ayni haklarin1 kendi {izerine alma hakkini
kazanur.

Su anda Tiirkiye’de yukaridaki gibi bir diizenleme yiiriirliikte degilse de 1956
tarihli (6nceki) TTK dénemindeki uygulama'® ve genel diinya uygulamasi goz
Oniinde tutularak benzer kurallarin (gerektiginde hakimin hukuk yaratma yetkisi
cercevesinde) benimsenmesi uygun olur.

Sonu¢ olarak donatanlarin sigortacilara gemiyi “birakma” bildiriminde
bulunmalar1 (miilkiyetini devretmeyi kabul ve taahhiit etmeleri) halinde'l,
sigortac1 birakmay1 kabul etmese (ve geminin miilkiyetini devralmasa) dahi
sigorta ettirenin “hitkmi tam ziya” (CTL = Constructive Total Loss) uygulanmasi
istemi haklilik kazanacaktr.

IWSC Hulls-Time m. 3 (alikoyma) geminin hiikkmi tam hasara ugramis sayilmasi
ile ilgili 6zel bir diizenleme igermektedir. Buna gore, sigorta ettiren alikoyma
nedeniyle geminin serbest kullanimini araliksiz hesaplanacak 12 aylik bir siire
boyunca yitirmis bulunuyorsa, hitkkmi tam ziya i¢in aranan “yeniden elde etme
olasiligl s6z konusu olmaksizin geminin zilyetliginden yoksun kalma” sarti
gerceklesmis sayilacaktir. Ukrayna limanlarinda gemilerin mahsur kalmasi
(alikonmast) Subat 2022 i¢inde s6z konusu olmus ve IWSC Hulls-Time m. 3’teki
12 aylik siire dolmasina ragmen gemiler serbest kalmamislardir. Bu durum

10 Belirtelim ki 1929 tarihli Ticaret Kanunu (1926 tarihli Ticaret Kanunu’na eklenen Deniz
Ticareti hakkindaki 2nci Kitap) zamaninda da sigorta ettiren, geminin bir savasan devlet
tarafindan alikonmasi olasiliginda, belirli bir siire iginde serbest kalma s6z konusu olmazsa,
gemiye iliskin haklarmi devrederek (birakma) sigortacidan sigorta bedelinin biitiiniiniin
6denmesini isteyebilmekte idi (m. 1402).

Birakmanin zamanla anlamsiz hale geldigi ve sigortacilarin higbir geminin miilkiyetini

devralmaya yanasmadiklart; bu nedenle bu “birakma” kurumunun artik yasalardan ¢ikarilmasi
gerektigi hususunda bkz. Miller, 27.31-27.33.
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karsisinda bazi donatanlar savas rizikolarin1 temin eden sigortacilarina
basvurarak sigorta bedelinin 6denmesini istemislerdir.

Bu baglamda ayrica kisaca degerlendirilmesi gereken hususlar sunlardir:

- Limanlarin bazilarinda buz sebebiyle limandan c¢ikis en azindan
(romorkorle buzlar arasindan yol acilmasi gibi) ek bazi kosullarla
miimkiin olmaktadir. Bu durum acaba sigortaciya yonelik istemi nasil
etkileyecektir?

IWSC Hulls-Time m. 3’te ongoriilen “alikoymanin 12 ay araliksiz siirmesi
kosulu™ acaba bu siire iginde geminin baska nedenlerle de limandan ayrilmasinin
s0z konusu olmadig: giinler/haftalar s6z konusu olmussa yine de gerceklesmis
sayllacak midir? Kanimizca, o gilinler/haftalar boyunca alikoyma nedeniyle
geminin limandan ayrilmasi zaten s6z konusu olmayacak idiyse, siirenin
kesintisiz islemeye devam edecegini kabul etmek dogru olur.

- Sigortanin alikoyma baslangicinda yiirtirliikte olmast yeterli midir?
Yoksa alikoymay1 izleyen 12 ay boyunca da sigorta teminati alinmis
olmali midir'*?

Hiikmi tam hasar rizikonun gerc¢eklesmesinin sonucudur. Riziko ise alikoyma
aninda gerceklesmeye baslamistir. Fikrimizce zararin sebebi niteligindeki
olgunun sigorta siiresi i¢inde meydana gelmesi sigorta korumasindan
yararlanmak i¢in yeterlidir. Bu gerekceyle, sigortanin 12 aylik siire boyunca da
araliksiz yaptirilmis olmasinin gerekmedigi sonucuna variyoruz.

- Alikoyma baslangicindan bu yana yapilan bakim-tutum ve gemi
adamlari i¢in yapilan harcamalar sigortacidan ayrica istenebilir mi?

Rizikonun alikoyma baslangicinda gerceklesmeye basladigi kabul edildiginde,
buna bagli zararlarin 6nlenmesi i¢in sigorta ettiren tarafindan alinan makul
onlemlerin gerektirdigi harcamalar TTK 1448(3) uyarinca (ve ayrica IWSC
Hulls-Time teminatinin IHC Time teminatina eklendigi varsayiminda, ITC

12 Jonathan  Gilman&Mark Templeman&Claire  Blanchard&Philippa  Hopkins&Neil
Hart&David Walsh, Arnould, Law of Marine Insurance and Average, (B. 20, Sweet &
Maxwell 2021) (Arnould), 29-35 vd.
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Hulls’taki “duty of assured” (sue and labour) maddesi uyarinca)'® sigortacinin
sorumlulugunda olacaktir.

Ancak belirtmek gerekir ki bu husus tartismalara ¢ok elverislidir. Ingiliz
hukukundaki gelisme kisaca su sekilde dzetlenebilir':

- Alikoyulma sirasinda yapilan gemi adamlari ile ilgili giderlerin koruma-
kurtarma masrafi sayilarak sigortaci tarafindan Odenebilmesi icin
bunlarin olagandisi nitelik tagimasi (donatan tarafindan tagima
sozlesmesi g¢ercevesinde tistlendigi yiikiimliiliikler uyarinca yapilmasi
gereken masraf olmamasi) gereklidir.

- Ik zamanlarda navlun sdzlesmesinin temelinin ¢dkmesi (ifasinin
taraflarin kusuru olmaksizin imkansizlagsmasi veya artik beklenemez
hale gelmesi)’® baglaminda degerlendirme yapilmaktaydi. Geminin
alikonulmus olmasinin kural olarak navlun sézlesmesinin son bulmasina
veya en azindan bir siire askiya alinmasina yol a¢tig1 ve alikonulan gemi
veya ylikiin iyi halde muhafazasi i¢in yapilan gemi adamlarinin {icret ve
kumanyalarma iligkin giderlerin yolculugun olagan giderleri arasinda
sayllmayacagi ve alitkoymaya yol agmis bulunmayan gemi tarafina
bunlarin sigortaci tarafindan 6denmesi gerektigi diistiniilityordu.

- Buna karsilik, alikoymanin navlun sézlesmesinin son bulmasina yol
agmadigi hallerde, donatanin tasitana karst gemi adamlarinin
hizmetlerini saglama yiikiimliiliigii altinda olacag1 ve gemi adamlarina
iligkin giderlerin de yolculugun olagan giderleri arasinda sayilacagi ve
sigortacidan istenemeyecegi fikri hakimdi.

- Son zamanlarda ise, navlun sozlesmesinin temelinin ¢Okmiis olup
olmadigia bakarak sonucu belirlemenin yerinde bir ¢éziim olmadig:
gorlisii  agirlikk  kazanmustir. Bu  goriis  asagidaki  hususlara
dayanmaktadir:

o Masraflarin yapildig1 anda yiiriirlikkte olan (temeli ¢okmemis)
bir navlun s6zlesmesi mevcutsa, olagan isletme giderlerinin
sigortacidan istenemeyecegi hususunda duraksama yoktur.
Donatan, tercihe gore bu giderleri

Tekne Sigortast Genel Sartlari B.1 ise yalnizca sigorta ettirenin 6nlem almakla yiikiimlii
oldugunu belirtmekte, bu dnlemlerin masraflarinin sigortaci tarafindan karsilanacagina iligkin
hiikiim icermemektedir.

14 Bkz. Arnould, 25-30.

Ingiliz hukukunda bu durum “frustration” (bosa ¢ikma) deyimiyle anlatilmaktadir.
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= Sozlesmesel yiikiimliiliikkleri kapsaminda bunlar zaten
karsilamak zorunda oldugu gerekgesiyle, veya

= @Geminin kullanim olanaginin yitirilmesi yiizinden
bunlar1 gemiden elde edilecek kazangtan karsilamaya
imkan bulunamamasi halinde gemiye gelen zararin
degil, donatanin ugradig1 zararin séz konusu olacagi
gerekeesiyle sigortacidan talep edemeyecektir.

- Asil sorun navlun soézlesmesinin temelinin ¢okmiis olmasi halinde
ortaya ¢ikmaktadir. Arnould’ya goére'®, geminin o sirada herhangi bir
navlun sézlesmesi yiikiimliiliigii altinda olmamasi kendiliginden olagan

isletme

giderlerinin koruma- kurtarma gorevi (sue and labour)

kapsaminda sigortaci tarafindan 6denmesini saglamaz. Su ayirimlarin

yapilma
o

s1 yerinde olur:

Koruma-kurtarma gorevi kapsaminda sigortacidan &deme
almabilmesi i¢in gemi alikonulmus oldugu sirada donatanin
gemi adamlarimi gemide bulundurmasi, geminin tekrar serbest
hale gelmesini saglamaya (veya bunu kolaylagtirmaya) veya
sigorta kapsamindaki hallerin devam eden etkisi yliziinden
hiikmi tam z1ya (constructive total loss-CTL) durumunun ortaya
¢ikmasim engellemeye yonelik olmalidir.

Koruma-kurtarma gorevi kapsaminda sigortacinin
sorumlulugunun dogabilecegi bir diger olasilik ise, geminin
tekrar serbest kaldiktan sonra onarim gérme gereksiniminin
ortaya c¢ikacak olmasi halidir. Gemi adamlarinin gemide
bulundurulmasi, geminin bakim ve tutumunu ve gemi
makinelerinin  ¢alistirilmasin1  saglayarak onarima gerek
birakmayacak ve bunun maliyeti olasi onarimin maliyetinden
daha diisiik olacak ise, sigortaci gemi adamlar igin yapilan
masraflart karsilamakla yiikiimlii tutulabilecektir.

Geminin alikonuldugu limandan en kisa zamanda ayrilmasini
(savasan devletlerin alanindan uzaklagmasini) saglamak
amaciyla minimum sayida (iskelet miirettebat= squeleton crew)
gemi adami bulundurmak yerine yola elverisliligi saglayacak
saylda gemi adami bulundurmak koruma-kurtarma kapsaminda
goriilebilir. Bu takdirde, iskelet miirettebatin maliyetini asan
kisim sigortaci tarafindan karsilanmalidir.

16 Arnould, 25-31.
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Tiirk hukuku bakimindan degerlendirme yaptigimizda sunlar sdylenebilir:

Ukrayna’da savasin kisa siire icinde bitmeyecegi dikkate alinarak yalnizca
iskelet miirettebat bulundurulmasi lazim geldigi kabul edilebilir. Buna gore yola
elverislilik i¢in gereken (tam) sayida gemi adam1 bulundurulmasi «makul gider»
sayllmayacaktir. Bu da alikoymanin devam ettigi siire boyunca gemide
bulundurulan biitiin gemi adamlarinin {icretlerinin koruma 6nlemi kapsaminda
sayilmasini engelleyecektir.

Bununla birlikte, tahil ambargosunun yakin zamanda kalkmasinin beklendigi
donemler s6z konusu olmussa, bu olgu kanitlanmak kosuluyla bu déonemlere
iligkin olarak gemi adamlarina 6denen iicretler ve yapilan diger masraflar korum-
kurtarma gorevi kapsaminda diisiiniilebilir.

Geminin limanda alikonmug oldugu siire boyunca yapilan bazi masraflarin
koruma-kurtarma kapsaminda degerlendirilmesi gerektigi belirlenirse, o
takdirde tekne poligesine ekli 6zel sartlarda yer alan “sue & labour” (duty of
assured) klozunun asagidaki hiikiimlerinin g6z 6niinde bulundurulmasi lazim
gelecektir.

ITC Hulls Sue & labour

11.1. Herhangi zarar veya kaza halinde, bu sigorta kapsaminda tazmin
edilebilecek bir zarar1 6nlemek ya da en aza indirmek amac ile makul
onlemler almak sigortali ve onun adamlari ve temsilcilerinin gérevidir.

112, ... sigortacilar, sigortali ve onun adamlar1 veya temsilcilerinin
aldiklar1 ...6nlemler icin yaptiklari uygun ve makul masraflara katilir.
Miisterek avarya , kurtarma masraflari [11.5 Klozu ile saglananlar harig],
10.5 Klozu’nda belirtilen 6zel tazminat ve masraflar ile catismaya iliskin
savunma veya dava masraflar1 sue & labour klozu kapsaminda tazmin
edilmez.

11.4. Sigortaci, sue & labour klozuna uygun bigimde yapilan masraflari,

o  sdzkonusu masraflarin poligede yazili sigorta bedelinin geminin
policede gosterilen degerine veya

o (masrafa neden olan olay sirasinda geminin saglam degeri
policede gosterilen degerini asiyorsa), sigorta bedelinin geminin
saglam haldeki degerine

olan oranina gore karsilar (eksik sigorta oraninda indirim)

Sigortacilar tazminat talebini tam ziya olarak kabul etmis ve sigorta
edilen gemi de kurtarilmigsa, sue & labour masraflari
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o kurtarilan seyin degerini agmadikga, yukaridaki (eksik sigortaya
iliskin) hiikiim uygulanmaz,

o asarsa, o zaman, masrafin sadece bu degeri asan kismina
uygulanir.

11.5. icinde yiik veya baska mallar bulunan gemi igin sue & labour
masraflar yapilmig olmasina karsin gemiye iliskin tam ziya talebi kabul
edilmis oldugunda

o  Kurtarilan bir deger yoksa, veya

o  masraflar kurtarilan seylerin degerini agmissa,

Sigortaci tarafindan duruma gére

o  masraflarin makul olarak gemi i¢in yapilmis sayilabilecek kismi,

o yadakurtarilan seylerin degerini agan masraflardan gemi payia
diisen kisim

(10.5 Klozu’nda belirtilen 6zel tazminat ve masraflar harig)
karsilanacaktir. Eksik sigorta varsa, 6denecek miktar eksik sigorta
oraninda azaltilacaktir.

11.6. Sue & labour klozu uyarinca ddenecek tutar, sigorta sozlesmesi
uyarinca odenecek tazminata ektir. Ancak hicbir halde geminin sigorta
bedelini asamaz.

Sue & labour klozu uyarinca koruma 6énlemi masraflari geminin tam hasara (total
loss) ugramasi halinde de 6denmektedir. Ancak 6denecek tutardan eksik sigorta
varsa indirim yapilabilecektir. (Eksik sigorta sue & labour hakkindaki ITC Hulls
11.4 uyarmca, tam hasar olasiliginda yalmzca kurtarilan degeri agan masraf
kismi hakkinda s6z konusu olacaktir).

TTK 1448(3) de (sigorta ettiren/sigortali lehine emredici olarak) benzer hiikiim
icermektedir:

(3) Sigortaci sigorta ettirenin (zarart Onleme ve azaltma gorevi
cercevesinde) yaptig1 makul giderleri, bunlar faydasiz kalmis olsalar bile,
sigorta tazminatindan veya bedelinden ayri olarak tazmin etmekle
yiikiimliidiir. Eksik sigortanin yapildig: hallerde 1462nci madde hitkmii
kiyas yoluyla uygulanir.

Sue & labour klozunun yukaridaki hiikiimleri uyarinca sigorta konusu gemi CTL
olarak islem gordiigiinde, donatan tarafindan bagvurulan koruma-kurtarma
onlemleri sayesinde elde edilmis olan yarar sigortacinin bu onlemlere iligkin
O0deme yiikiimliiliiglinii belirleyecektir. Masraflar i¢in sigorta ettirene 6denecek
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olan tutar, elde edilen yarar1 agmayacaktir Ayrica eger eksik sigorta varsa,
masraflar da bu eksik sigorta oraninda kargilanacaktir!”.

Bu caligmanin kaleme alindig1 sirada (9 Mayis 2023) Ukrayna limanlarinda
mahsur kalan bazi gemilerin piyasa degerleri (geminin niteliklerine gore
degismekle birlikte) cok diistiktiir.

Mesela alikoyma aninda degeri 7 milyon USD olan 20 yasindaki bir gemi i¢in
(“as is where is”) sadece 100.000 USD fiyat 6nerilmektedir. Bu gemi 5 milyon
USD’a sigorta edilmigse ve alikoyma siiresince gemi i¢in 250.000 USD sue &
labour (koruma-kurtarma) masrafi yapilmigsa sigortaci acaba ne ddeyecektir?
Kurtarilan geminin degeri su an i¢in 100.000 USD olduguna gore, sue & labour
masraflarinin 100.000 USD’yi asan kismui i¢in eksik sigorta uygulanabilecek ve
bu kisim i¢in 150.000 x 5/7 = 107.000 USD ve toplamda 207.000 USD koruma
kurtarma gideri 6denmesi gerekecektir.

2. London Blocking and Trapping Addendum ile Temin Edilen Donatanlar

Ukrayna’da limanlarda mahsur gemilerin bazilarina iliskin  sigorta
sozlesmelerinde IWSC Hulls-Time’a ek olarak London Blocking and Trapping
Addendum’un da mevcut bulundugu goriilmektedir. Bu kloz ile sigorta ettiren
donatan IWSC Hulls-Time m. 3’teki ‘“alikoyma taniminin genisletilmesi
sayesinde” ek koruma elde etmis olmaktadir. Eger gemi bir savas benzeri eylem
veya ulusal savunma eylemi sonucunda bir liman, kanal, suyolu veya baska bir
yerden acik denize ¢ikis yolunun araliksiz 12 ay boyunca (o biiyiikliikteki ve su
cekimindeki biitiin gemilere kapatilmasi nedeniyle) ¢ikamazsa bu hal Institute
War and Strikes Clause 1/10/83 m. 3’teki “alikoyma” deyiminin kapsaminda
sayilacaktir.

Ukrayna’da bazi gemilerin limandan acik denize ¢ikis i¢in kullanmak zorunda
oldugu su yolunun mavnalarin batirilmasi ve maymn ddsenmesi sonucunda
kapatildig1 bildirilmektedir. Bunun bir savunma onlemi olmasi durumunda,
limandan ¢ikis i¢cin herhangi bir resmi engelleme s6z konusu olmasa dahi
alikoyma klozunun uygulama kosullar1 gerceklesmis kabul edilecektir.

17 Eksik sigorta uygulamasi hakkinda ITC Hulls’taki Sue & labour klozu sunu éngérmektedir:
Sigortaci tarafindan 6denecek koruma-kurtarma masraflari, policedeki sigorta bedelinin
geminin poligede gosterilen degerine olan oranina gore ddenecektir. Fakat masrafa neden olan
olay sirasinda geminin saglam degeri poligede belirtilen gemi degerinden fazla ise, sigortaci
koruma-kurtarma masraflarini, sigorta bedelinin geminin saglam haldeki degerine olan oranina
gore karsilayacaktir.
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SONUC

Ulkemizde deniz sigortalarma uygulanacak kurallarin gdzden gegirilmesi
kanimizca zorunludur. Bu hususta iki yontem izlenebilir. Bunlardan ilki deniz
sigortalarinin yasada biitiin gereksinimleri karsilayacak sekilde yeniden ve
emredici olmayan bir sekilde diizenlenmesidir. ikincisi ise yasada &zel ve
ayrintili bir diizenleme yapilmaksizin, deniz sigortalarinin sigorta sdzlesmesini
diizenleyen yasa hiikiimlerine degil Tiirk Bor¢lar Kanunu’nun biitiin s6zlesmeler
hakkinda gecerli olan genel hiikiimlerine tabi olacaginin 6ngoriilmesi ve buna ek
olarak ayrintili sigorta genel sartlar1 olusturulmasidir. Su an yiirtirliikte bulunan
kurallar uyarinca deniz sigortalar1 Tiirk Ticaret Kanunu’nun genel hiikiimlerine
ve zarar sigortalarina iligkin hiikiimlerine tabi bulunmaktadir. Bu nedenle
yasadaki biitiin emredici hiikiimlerin deniz sigortalarina da uygulanmasi
gerekmektedir. Ote yandan uygulamada 6zel sart olarak kullanilan ingiliz
klozlar biitiin gereksinimlere cevap vermedigi ve Tiirk genel sartlar1 da ylizeysel
oldugu icin, uygulamada bosluklar (uygulanacak kural eksikligi) ortaya
cikmaktadir.

Ukrayna-Rusya arasindaki silahli ¢atigma sirasinda Ukrayna limanlarinda
mahsur kalan (Tiirk sigortacilar tarafindan Tirk hukukuna tabi sigorta
sOzlesmeleri ile sigorta korumasi altina alinmig) gemiler bu duruma 6rnektir. Bu
gemiler, limanda alikonulma 12 ay1 gectigi zaman, Ingiliz klozlar1 gergevesinde
hilkkmi tam (ziya) hasar (Constructive Total Loss = CTL) 6demesine hak
kazanabilmektedir. Fakat, hilkkmi tam (ziya) hasar yasada diizenlenmedigi i¢in
bunun anlami, kosul ve sonuglari hakkinda belirsizlik yasanmaktadir. Oysa
Ingiliz klozlarinin icerdigi bosluklar (ingiltere’de) yasa (Marine Insurance Act)
hiikiimleri ile doldurulmaktadir. Ancak sigorta Tiirk hukukuna tabi oldugu
zaman, bizde deniz sigortalarina 6zgili 6zel bir yasal diizenleme bulunmadigi
icin, boslugun nasil doldurulacagi sorununu ¢oziime kavusturmak lazim
gelmektedir. Kanimizca bosluk oOnceki yasalarimizda ve halen MIA’daki
(diinyada yaygin uygulamaya sahip) kurallarla doldurulmalidir.

Sigorta sdzlesmesine eklenen Ingiliz klozlari, sadece CTL’in siire kosulunun
(alikoyma 12 ay1 bulursa) yerine gelmis olacagini belirtmektedir. Buna karsilik
CTL’in ne demek oldugu, sigorta ettirenin bu haktan yararlanmak i¢in kismi
hasar veya tam hasar arasinda yapmasi gereken secimi hangi prosediire gore
yapmast gerektigi, gemi miilkiyetini (sigortaci istedigi takdirde) sigortaciya
birakma liizumu gibi temel hususlar hakkinda bu klozlarda diizenleme yoktur.
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Gemileri 12 aydan fazla bir siireyle savas ortam1 nedeniyle limanda mahsur kalan
sigorta ettiren donatanlarin CTL (poligedeki sigorta bedelinin 6denmesi)
talepleri yaninda, bu bekleme siiresinde yaptiklar1 masraflar1 da (mesela gemi
adamlarina 6denen iicretler, yag ve yakit alimlari/tiiketimleri, kumanya giderleri
ve diger giderler) koruma -kurtarma gorevine iliskin so6zlesmesel hiikiim (sue &
labour = duty of the assured maddesi) (veya TTK 1448 uyarinca) isteme hakkinin
olup olmadigi da ayr bir tartisma konusudur. Belirli kosullarla bu istemin de
sigortactya yoneltilebilecegi, ozellikle Ingiliz 6greti ve yargi kararlar
dogrultusunda kabul edilebilecektir.
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the sinking of barges at least in one location. In our study, the following are scrutinized:
(1) If the owners of the stranded ships do not have war risk cover, there is no insurance
protection. Only ships with war cover shall benefit from cover by the conditions provided
under IWSC Hulls-Time clause 3 (detainment). (2) Owners protected by the London
Blocking and Trapping Clause will have wider cover.

Keywords: *Insurance Law *Marine Insurances *Ship *War Risks *Detainment of Ships
oz

Deniz sigortalarinda savas rizikolar: dnemli bir yer tutmaktadir. Caligmamizda temel
olarak tekne ve makine sigortalari ele alinmakla birlikte, belirtmek gerekir ki hem tekne

ve makine hem de yiik sigortalarinda savas rizikolart mutlak bir sekilde sigorta korumasi
disinda birakilmaktadir.

Savas ve grev teminatlar1 ayr1 klozlar cercevesinde temin edilmektedir. Ulkemizde
gemilere iliskin sigorta korumasi “Tekne Sigortas: Genel Sartlar1” ve ayrica sozlesmede
kararlastirilan Ingiliz klozlar1 ¢ercevesinde saglanmaktadir.

Gilintimiizde, Ukrayna limanlarinda mahsur kalan gemilerin savasan devletlerin her ikisi
tarafindan da buna zorlanmis olup olmadigi su an igin kesin bir sekilde bilinmemekle
birlikte, donatanlarin aciklamalarindan Ukrayna’nin gemilere limandan ayrilma izni
vermedigi anlasilmaktadir. Bundan baska, limanlardan en az birinde, denize ¢ikisin
ayrica mayinlama ve mavna batirilarak da fiilen engellenmis oldugu bilgisi mevcuttur.
Bu veriler 1s1ginda degerlendirme yaptigimiz c¢alismamizda su sonuglar ortaya
¢ikmaktadir: (1) Mahsur kalan gemilerin donatanlar1 savas rizikosu teminati almis
degillerse, sigorta korumasi devre disidir. Yalnizca savas teminati alinmig bulunan
donatanlar IWSC Hulls-Time madde 3 (detainment= alikoyma) uyarinca sigorta
korumasindan yararlanabileceklerdir. (2) London Blocking and Trapping Clause ile
koruma altina alinan donatanlar daha genis bir sigorta giivencesine sahip olacaklardir.

Anahtar Kelimeler: +Sigorta Hukuku <Deniz Sigortalart *Gemi *Savas Rizikolar1
*Gemilerin Alikonulmasi

INTRODUCTION

The Black Sea has not been a “Turkish Lake” or “Turkish inland sea" for a long
time. On August 6, 1696, the Russians captured the Azov fortress and entered
the Sea of Azov, which was the first success of their policy of descending to the
Black Sea shores. The Ottoman army was defeated in Vienna in 1683, and in
1697, this time suffered a defeat against the Austrian army, known as the “Zenta
catastrophe”. As a result of this, the Ottoman army agreed to sign a treaty with
Austria, Venice and Poland in Karlowitz. Russia was not a party to that treaty.
This led to make a separate agreement with the Russians, and it was decided that
the negotiations regarding this deal would take place in Istanbul. The Russian
delegation sailed from Azov on a ship called Krepost (accompanied by some
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warships) to arrive in Istanbul. Until then, they had always come to Istanbul by
land for negotiations. But this time the situation was different, and the Russians
wanted to show the flag in the Black Sea. When the ship carrying the Russian
delegation reached Kerch accompanied by the navy, the Ottomans tried to direct
them to the overland route, but since the head of the Russian delegation insisted
on the sea route, the Ottomans approved it, and thus the first time a Russian ship
sailed on the Black Sea.

Today, the Black Sea is a sea in which many other states are riparian besides
Tiirkiye and Russia, and there are conflicts and disputes between them. Most
recently, the war between Russia and Ukraine (which started in February 2022)
is still ongoing.

At the beginning of this war, some merchant ships that were in Ukrainian ports
(although some of them were able to depart thanks to the Grain Corridor
Agreement brokered by Tiirkiye) could not leave those ports. The situation of
immobilized ships in ports has been going on for more than a year. In this study,
insurance law issues related to these ships (within the context of the fact that
these ships are provided with insurance protection by Turkish insurance
companies in accordance with Turkish law) will be discussed.

I. PROVISIONS OF LAW APPLICABLE TO MARINE INSURANCES

In many countries, marine insurances have been the subject of legal regulation
before non-marine insurances. A similar development is also observed in the
Ottoman Empire.

In the Republic of Tiirkiye, the first legal regulation about marine insurances
took place in the second book of the (first) Commercial Code of the Republic
related to maritime trade adopted in 1929 (articles 1319 to 1441). The tenth
chapter of that second book was entitled “insurance against risks of the maritime
voyage”. The first part of that first Commercial Code relating to land trade was
enacted earlier in 1926.

This was followed by the (second) Turkish Commercial Code dated 1956 (which
replaced the first Commercial Code). In the TCC dated 1956, the fourth chapter
in the fifth book of it was entitled “Insurances against Maritime Risks” and
regulated these insurances under articles 1339 to 1459.

The Turkish Commercial Code dated 2011 (currently in force) makes no
difference between marine and non-marine insurances and has refrained from
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adopting a special regulation about marine insurances. (We may ironically say
that the new Commercial Code has adopted the principle of ‘“non-
discrimination”). The result is that the general provisions contained in the sixth
book of the TCC dated 2011 entitled “insurance law” (applicable to all
insurances regardless of their type) and the rules about loss insurances (property
insurance or liability insurance provisions depending on the situation) will be

applied in our country with respect to marine insurances,

In our opinion, the fact that the special legal regulation on marine insurances was
buried as a result of the entry into force of the last TCC it is an untimely loss.
Because

- Since marine insurances are not the subject of a separate regulation and
there is no rule exempting them from mandatory provisions of the TCC,
all the statutory rules mandatorily applicable to insurance contracts are
applied about these insurances as well. (At this point it is worth
reminding that about three-quarters of the provisions in the TCC Book
6 have mandatory character).

- However, in marine insurances, the mandatory provisions applicable to
the insurance contract should not come into play (as those insurances
relate to “large risks” and there is no special need to protect the
policyholders or insureds) and the parties should be allowed to regulate
their insurance relationship as they wish in accordance with the freedom
of contract principle.

- On the other hand, we don’t have in our country detailed insurance
general terms and conditions which would remove the need to have
recourse to the (dispositive) legal regulation. In the field of ship (hull)
insurance and cargo insurance, the content of insurance coverage and
some contractual rules that will shape the insurance relationship are
determined by adding British (Institute) clauses to the insurance
contract. However, British clauses leave many issues related to the
insurance contract outside their scope of regulation. On the other hand,
in the UK, the gaps (i.e matters not dealt with) in the clauses subject to
British law are filled by applying the provisions of the British Marine
Insurance Act (MIA). As for our country, there is no special legal
provision to fill the gap. Besides, the general principles of the law are
insufficient in most cases.

- In Germany, on the other hand, the situation is different. Just like in our
country currently, there are no special provisions regulating marine
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insurances in Germany anymore'. The reason why there is no need for
special regulations is that very detailed insurance general conditions are
used in Germany. On the other hand, VVG § 209 stipulates that marine
insurance (and reinsurance, which is considered to be a type of
insurance) are not subject to the provisions of the law on the insurance
contract (VVG). Thus, not only are marine insurances not subject to the
(few) mandatory rules of the VVG, but they are also excluded from the
scope of application of the dispositive law rules on the insurance
contract. As a result, insurers and policyholders have been allowed to
contract freely (provided that the general mandatory rules that apply to
all contracts are respected).

- As can be seen, both of the two main reasons that justify the abolition of
the special regulations on marine insurances in Germany are currently
not available in our country.

II. DISTINCTION BETWEEN WAR RISKS AND MARINE RISKS

One of the first and foremost observations to be made regarding marine
insurances is that in these insurances the risk of war occupies an important place.

In ship and cargo insurance, war risks are excluded from the insurance protection
in an absolute manner. Insurance cover in respect of war risks and strike risks
are provided within the framework of separate clauses?.

In our country, insurance protection for ships is provided within the framework
of the General Terms and Conditions of Hull Insurance and also the British
(Institute) clauses agreed in the contract. Article 11 paragraph 4 of the Turkish
Insurance Activities Control Law (no.5684) stipulates that “the main content of

The provisions on marine insurances in the German Commercial Code (HGB) were repealed
in 2008.

During the Crimean War, a French Merchant ship, which fell within the range of the cannons
at Sevastopol due to a storm was sunk by shelling from the shore. The shipowner had insured
the war risk with a state-owned insurance company, and the marine perils with a private
insurance company. In the incident, both insurers refused to pay and therefore the shipowner
was deprived of insurance protection for his sunken ship. The insurer covering war risks argued
that the ship should be deemed to have sunk as a result of a maritime peril (the ship had entered
the firing range of coastal guns due to the storm), and the insurer covering maritime perils
(non-war risks) argued that the cannon fire constituted a war risk. The claim filed against the
insurer covering war risks was rejected by the administrative jurisdiction, and the lawsuit filed
against the insurer covering maritime perils was rejected by the judicial jurisdiction (in line
with the insurer’s defence). Later on, in order to avoid such a “double rejection” situation, a
new regulation was introduced in French law.
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the insurance contracts will be drafted in line with the general conditions
approved by the public authority and applied by insurance companies in the same
manner; however, special terms and conditions may be included in insurance
contracts in accordance with the nature of the business”. Although it is
mentioned in this provision that the “general terms and conditions of insurance
will be approved”, the practice for a very long time, dating back to before the
adoption of the law, has been not to approve the general terms and conditions,
but to draft and put them into force directly by the public authority. Insurance
companies, taking into account the provision of Article 11 paragraph 4 of the
Turkish Insurance Activities Control Law, while insuring ships, primarily
prepare the hull insurance contracts by including the General Terms and
Conditions of Hull Insurance. British (Institute) clauses are added to that contract
as “special conditions”.

Article A.3 headed “Content of the Insurance Coverage” of the General Terms
and Conditions of Hull Insurance contains the following provision:

This insurance covers the loss of or damage to the ship or other sea or

inland crafts or to other related interests as a result of the materialization

of the risk, as well as liability indemnity or related expenses if included in

the coverage. The scope and content of the loss or damage or liability

indemnity and related expenses, and the risks included and excluded from

the coverage are determined by the special conditions attached to this

policy.
The first sentence of this provision states in very broad terms that insurance
coverage is provided for “loss or damage”. The second sentence stipulates that
the scope and content of the loss or damage and the risks included and excluded
from the coverage shall be determined in special conditions (attached to the
insurance contract). In this case, if no special conditions are agreed upon, the
insurer may be deemed to have provided ‘“virtually unlimited” insurance
protection in accordance with the first sentence. In order to avoid such an
interpretation, British (Institute) clauses are almost always added to the contract.

ITI. WAR RISKS COVERAGE

According to the text “Institute War and Strikes Clauses Hulls-Time” (IWSC-
Hulls), which is frequently used to obtain coverage against war risks (added to
policies as a special condition), the risk of loss or damage to the ship as a result
of the following reasons or as a result of the actions of the following persons
listed below is brought under insurance protection:
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- War, civil war, revolution, rebellion, insurrection, or internal turmoil
arising from them; hostile acts committed by or against a belligerent
power

- Seizure, confiscation, arrest or detention, or their consequences;
attempts to seize, confiscate, arrest or detain

- Abandoned mines, torpedoes, or other abandoned weapons of war

- Employees on strike or subjected to lockout, or those who participate in
labour unrest, riots or popular movements

- Terrorists or persons acting with malicious intent or political motivation

- Confiscation or expropriation

Article 3 of the IWSC Hulls on “Detainment”, which is directly related to the
issue dealt with in this paper, reads as follows:

If the ship is subject to seizure, confiscated, expropriated or blocked,
arrested, detained, or seized, and the insured has therefore lost the free use
of the ship for a period of 12 months to be calculated continuously, the
condition of deprivation of possession of the ship without the possibility
of the insured regaining possession of the ship, which is necessary for the
ship to be deemed to be forfeited, is considered fulfilled.

The “London Blocking and Trapping Addendum” which is also important for
our paper (it is observed that it is used especially in the British market in practice,
but Turkish insurers also find it appropriate to add it to insurance contracts at
times), is as follows:

It is hereby agreed that the inability of the vessel to sail from any port,
canal, waterway or other place to the high seas for a continuous period of
12 months as a result of the closure of the connecting channel to all vessels
of such size or draft is within the term "restraint" appearing in Clause 3 of
the Institute War and Strikes Clauses - Hulls .....provided that such closure
has arisen through the blockage of the waterway by a warlike act, or act of
national defence.

Although it is not known for certain whether the ships stranded in Ukrainian
ports were forced to do so by one of the belligerents, it is understood from the
statements of the shipowners that Ukraine did not allow the ships to leave its
ports. Furthermore, there is (unconfirmed) information that in at least one of the
ports, access to the sea has also been effectively prevented by mining and barge
sinking.

If we make an evaluation in the light of this information, we may come to the
following conclusions:
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If the owners of the stranded ships have not received war risk coverage, the
insurance protection is ineffective.

Only those shipowners for whom war risks coverages have been obtained may
be entitled to insurance protection in accordance with Article 3 (detainment) of
IWSC Hulls-Time.

In addition, the shipowners who are protected by the London Blocking and
Trapping Clause will have wider insurance coverage (i.e considered deserving
protection under less strict onus of proof).

We will examine the last two possibilities below.

1. Shipowners Provided Insurance Protection in Accordance with IWSC
Hulls-Time

IWSC Hulls-Time provides that the cases of capture, seizure, confiscation,
arrest, blocking, detention, expropriation, and confiscation (among others) will
be covered. We can summarize the probability of each of these as follows:

Capture is the confiscation of a ship by one of the belligerent states by force or
under threat of force. The purpose of the capture is that the ship (for reasons such
as helping the enemy, transporting goods determined as contraband of war to the
other belligerent party, or being an enemy ship) be taken from its owner and
ultimately confiscated. The confiscation (transfer of ownership over the ship to
the state) will be subject to a confiscation (prize) court judgment’. However, the
risk of capture is considered to have been materialized when the power
exercising the capture obtains the possession of the ship. This needs not to be
confirmed by a judicial decision. Most of the time, the capture (if confiscation
follows at the next stage, as normally expected) results in the total loss of the
ship. However, there may be also cases of partial loss. If the ship is released later
(for any reason) it will be question of only partial loss*.

Seizure is a broader concept’. In this case, the ship is also possessed by force.
But it does not necessarily have to be carried out by one of the belligerent states.

3 The Law No. 3894 on Capture and Confiscation at Sea (OG. 18.7.1940/4564) enacted during
the Second World War contains detailed provisions on this context.

For extensive explanations on this issue and the situation in British law, see Miller, Marine
War Risks (2nd edition, Lloyd’s of London Press 1994) 85 et seq. especially 107-108.

On the concept, see Miller 109 et seq. especially 128-129.
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On the other hand, the seizure may also be carried out in cooperation with those
on board or those related to the ship (e.g. the owner) or with their consent. The
aim of the seizure needs not to become the owner. The risk of seizure is
materialised upon taking possession of the ship. Seizure may also be lawful®. On
the other hand, short-term seizure actions are also considered within the seizure
risk. The use of force or threats required for capture are also required for seizure
(except in cases where the seizure is lawful). Unlike capture, since it usually ends
in the recovery of the ship, the probability of actual total or constructive total
loss is low in cases of seizure. Although the passengers on board can perform
the act of seizing, seizure by the master and the seamen is not (legally) possible’.

There is actually no significant difference between arrest, restraint and
detention®. All three of them involve prevention, by lawful or unlawful means,
of the insured ship from performing a behaviour that it is entitled to perform
under ordinary circumstances. The intention to obtain a property right over the
ship or to take control of the ship is not required. However, if the control of the
ship is also achieved, the action taken may amount to capture or seizure
depending on the situation. The term “arrest” is mostly used in the sense of
immobilization of the ship as a result of a judicial decision. The ship may also
be prevented on the basis of a rule of law or by refraining from the issuance of
the necessary permission to sail, by placing an embargo on entering or leaving a
port, or by prohibiting the route to be followed. The situation where a ship is
stranded in a port due to war will also be considered an obstruction, regardless
of the conduct of the public authorities. As in capture and seizure, it may be
question to resort to the use of force also in arrest, restraint or detainment, but
this is not necessary in terms of the materialization of the risk. As a matter of
fact, since compliance with the rules of law is essential in lawful restraint or
detainment, the use of force may not be necessary in most cases. If it is believed

After the ship Cory sailed from Ostend to Sunderland in 1785, the captain set the route to the
Shields coast in order to smuggle a significant amount of liquor. The ship seized by the customs
officials was not confiscated due to paying a high amount by the owner. The insurer, as a
defence to the shipowner’s action, claimed that the insurance coverage would only operate in
the event of the captain's barratry while the ship was being used for lawful commerce, in this
case, the ship was engaged in unlawful commercial activity. The judicial decision was in
favour of the shipowner. Lord Kenyon decided that the shipowner would benefit from
insurance protection since there was no unlawful personal behaviour of the shipowner (Miller
111-112).

The seizure of the ship by the master and seamen is likely to be regarded as “barratry” (treason)
since the ship is entrusted to their care.

On these concepts, see Miller 131 et seq. especially 135-136.
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that the perpetrators were acting lawfully and their demands are complied with,
the risk of restraint or detainment would be considered materialized even if is
revealed later that they acted unlawfully. Detention in most cases results in the
ship becoming a “constructive total loss”. However, if the ship is released at a
time when the conditions for constructive total loss have not been fulfilled yet,
partial loss may also have occurred by way of damage to the hull of the ship as
a result of the long waiting.

In British law, the constructive total loss (by reason of the detention of the ship)
will be considered to have occurred where the shipowner has no prospect of
recovering his ship within a reasonable period of time (Art. 60 (2) (i) MIA). As
for the moment when this happens, the moment when the official procedure is
initiated against the insurer (or when the policyholder (shipowner) is deemed to
have initiated the official procedure upon the failure of the insurer to accept the
notice of abandonment) is taken as the basis.

There is no provision (anymore) to be applied in Turkish law in the event of a
constructive total loss. The previous TCC dated 1956 included explicit
provisions in this respect while regulating marine insurance. Some of these
provisions that are important in terms of our topic can be cited as follows:

III - Release:

1. Conditions:

Article 1420 —The insured may request the full payment of the insurance
sum by transferring the rights he has over the subject matter insured in the
following cases:

1.If the ship is deemed to be lost in accordance with the provisions of the
following articles;

2.The subject matter of the insurance is exposed to danger by reason of the
ship or goods being embargoed, confiscated by a belligerent state, or
otherwise detained by public authorities or seized by maritime pirates, and

A) Six months have elapsed if the incident has occurred in a European
port or in the European sea, including all ports or parts of the
Mediterranean, Black Sea, and Azov Sea;

B) Nine months have elapsed if the incident happened in other waters
beyond the Cape of Good Hope and Horn;

C) 12 months have elapsed if the incident occurred in other waters
beyond one of these capes;

Without the release of the ship and goods
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These periods are calculated from the day the accident is notified to the
insurer by the insured in accordance with Article 1377.

3. Releasing period:
a) In general:

Article 1423 - The declaration of release must be submitted to the insurer
within the period of release.

If the port of arrival in the event of the disappearance referred to in the first
paragraph of Article 1420 is a European port and if, in the event of one of
the events referred to in the second paragraph of the same Article, the event
took place in a European port or in a European sea, including all ports or
parts of the Mediterranean, Black Sea and Sea of Azov, the release period
is six months and in all other cases nine months. This period shall
commence to operate with the expiration of the periods specified in
Articles 1420 and 1421.

4. Declaration of Abandonment
a) Validity conditions:

Article 1425 — In order to be valid, the declaration of abandonment must
be made unconditionally and in respect of the entire subject matter insured
as it was exposed to maritime perils at the time of the accident.

In case of underinsurance the insured is obliged to abandon the subject
matter insured only proportionately.

Withdrawal from the declaration of abandonment is not allowed.
5. Effects:

a) Transfer of rights over the subject matter insured abandoned to the
insurer:

Article 1427 — All rights that the insured has over the abandoned property
pass to the insurer upon the declaration of abandonment.

The insured is obliged to provide security to the insurer in respect of the
proprietary (real) rights encumbering the subject matter insured abandoned
to the insurer (unless those rights are engendered by a peril insured against.

As mentioned above, the TCC dated 2011 (in force) does not contain any
provisions on marine insurances. The Turkish General Terms and Conditions of
Hull Insurances do not contain any provisions about the constructive total loss
(CTL). The ITC Hulls or IWSC Hulls-Time texts, which are added to the contract
as special conditions, also do not specify in which cases the CTL will be in
question and which rules it will be subject to (except for some very limited
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considerations)’. The reason why there are no detailed regulations about the CTL
in ITC Hulls and IWSC Hulls-Time is that the relevant MIA provisions will be
applied where these clauses are silent (considering that the insurance relationship
is governed by UK law).

The relevant provisions of the MIA are as follows:

MIA Art. 56 Partial and total loss.

(1)A loss may be either total or partial. Any loss other than a total loss, as
hereinafter defined, is a partial loss.

(2)A total loss may be either an actual total loss, or a constructive total
loss.

(3) Unless a different intention appears from the terms of the policy, an
insurance against total loss includes a constructive, as well as an actual,
total loss.

MIA Art. 60 Constructive total loss defined.
(2) In particular, there is a constructive total loss

(i) Where the assured is deprived of the possession of his ship or
goods by a peril insured against, and

(a) it is unlikely that he can recover the ship or goods, as
the case may be, or

(b) the cost of recovering the ship,....... would exceed her
value when recovered,

MIA Art. 61 Effect of constructive total loss.

Where there is a constructive total loss the assured may either treat the loss
as a partial loss, or abandon the subject-matter insured to the insurer and
treat the loss as if it were an actual total loss.

MIA Art. 62 Notice of abandonment.

(1) Subject to the provisions of this section, where the assured elects to
abandon the subject-matter insured to the insurer, he must give notice

® ITC Hulls 1995 provides that only the repaired value of the ship shall be taken into account
when ascertaining whether there has been a constructive total loss, the cost of repair (and the
cost of recovering the ship) should be higher than the insurance value, and for determining the
insurance value only the cost relating to a single accident or sequencing of damages arising
from the same accident shall be taken into account (Art. 19) whereas the IWSC Hulls-Time
only emphasize that the condition for the loss of possession of the ship without any prospect
of regaining it, which is necessary in terms of considering the ship as a CTL (Art. 3), will be
considered to have occurred if the deprivation of possession has lasted for 12 months (Art. 3).
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of abandonment. If he fails to do so the loss can only be treated as a
partial loss.

Notice of abandonment may be given in writing, or by word of mouth,
or partly in writing and partly by word of mouth, and may be given in
any terms which indicate the intention of the assured to abandon his
insured interest in the subject-matter insured unconditionally to the
insurer.

Notice of abandonment must be given with reasonable diligence after
the receipt of reliable information of the loss, but where the
information is of a doubtful character the assured is entitled to a
reasonable time to make inquiry.

Where notice of abandonment is properly given, the rights of the
assured are not prejudiced by the fact that the insurer refuses to accept
the abandonment.

The acceptance of an abandonment may be either express or implied
from the conduct of the insurer. The mere silence of the insurer after
notice is not an acceptance.

Where notice of abandonment is accepted the abandonment is
irrevocable. The acceptance of the notice conclusively admits liability
for the loss and the sufficiency of the notice.

MIA Art. 63 Effect of abandonment.

(M

Where there is a valid abandonment, the insurer is entitled to take
over the interest of the assured in whatever may remain of the subject-
matter insured, and all proprietary rights incidental thereto.

Even though such regulation as the above is not in force in Tiirkiye, it would be
appropriate to adopt similar rules (within the framework of the judge's authority
to create law when necessary i.e when there is a legislative gap) by taking into
consideration the rules and the practice during the (previous) TCC dated 1956'°
and the general (current) world practice.

Consequently, if the shipowners notify the insurers of the “abandonment” of the
ship (and agree and commit to transfer the ownership) !!, the shipowners’ request

10 Tt should be noted that under the Commercial Code of 1929 (2nd Book on Maritime Trade
added to the Commercial Code of 1926), in the event that the ship was detained by a belligerent
state, the insured could request the insurer to pay the entire sum insured by assigning his rights
on the ship if the ship was not released within a certain period of time (Art. 1402).

On the point that abandonment has become meaningless over time and the insurers are not

willing to take over the ownership of any ship anymore; thus, the “abandonment” institution
should now be removed from the law, see. Miller, 27.31-27.33.
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with regards to the CTL will deploy its effects even if the insurers refuse the
abandonment (and do not take over the ownership of the ship).

Article 3 of the IWSC Hulls-Time (detention) contains a special regulation
regarding the CTL: If the insured has lost the free use of the ship because of a
detention that lasts at least 12 months (to be calculated continuously), the
condition of “deprivation of the possession of the ship without the possibility of
recovery” required for CTL will be deemed to be fulfilled. The detention of ships
in Ukrainian ports begun in February 2022 and the ships were not released
despite the expiry of the 12- month period under Article 3 of IWSC Hulls-Time.
Based on this, some shipowners applied to their war risk insurers and demanded
payment of the insurance amount.

Within this context, the issues that should be evaluated briefly are as follows:

- In some harbours, depart from the harbour due to ice is depending on
some additional conditions (such as opening a passage through the ice
by tug). How will this situation affect the claim against the insurer?

The answer to that question will depend on whether the “condition that the
detention lasts for 12 months without interruption” stipulated in Article 3 of
IWSC Hulls-Time will still be considered to be fulfilled if there have been
days/weeks during this period when it is out of the question for the ship to leave
the port for other reasons? In our opinion, if the ship could not leave the port due
to the detention during those days/weeks, it would be correct to accept that the
12 month period would continue to operate uninterruptedly.

- Is it sufficient that the insurance be in force at the beginning of the
detention? Or should the insurance coverage having been maintained in
force during 12 months following the beginning of the detention'??

The CTL is the result of the materialisation of the risk. The risk started to occur
at the time of detention. In our opinion, if the occurrence of the event that is the
cause of the damage falls within the insurance period this is sufficient to benefit

12 Jonathan Gilman/Mark Templeman/Claire Blanchard/Philippa Hopkins/Neil Hart/David
Walsh, Arnould, Law of Marine Insurance and Average, (20th edition, Sweet & Maxwell
2021) (Arnould), 29-35 et seq.
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from insurance protection. For this reason, we conclude that it is not necessary
for the insurance to be taken out continuously during the 12-month period.

- Can the expenses incurred since the beginning of the detention for
maintenance of the ship and for seafarers (crew) be claimed separately
from the insurer?

Assuming that the risk begins to occur at the beginning of the detention, the
expenses relating to reasonable measures taken by the policyholder in order to
prevent (insured) losses are to be paid by the insurer in accordance with TCC
1448(3). In case the IWSC Hulls-Time cover is added to the [HC Time cover,
the expenses relating to the preventive measures would be reimbursed by the
insurers pursuant to the “duty of assured” (sue and labour) clause'®.

However, it should be noted that this issue is very controversial. The
development in British Law can be briefly summarised as follows':

- In order for the expenses related to the seafarers incurred during
detention to be considered as preventive measure expenses (and
consequently to be paid by the insurer), it is necessary that they are of
an unusual nature (they should not be incurred pursuant to the
obligations undertaken by the shipowner within the framework of the
contract of carriage).

- Inthe early days, the related evaluation was carried out in the context of
the frustration (collapse of the basis) of the carriage contract by trying
to determine whether its execution has become impossible or can no-
longer be expected from the innocent parties. It was considered that the
detention of the ship, as a rule, would have led to the termination or at
least suspension of the contract of carriage and that the crew wages and
expenses incurred for the maintenance of the detained ship or cargo in
good condition would not be considered as ordinary expenses of the
voyage and that they should be paid by the insurer to the ship party who
did not cause the detention.

13 Turkish General Terms and Conditions of Hull Insurance B.1, on the other hand, only states
that the policyholder is obliged to take preventive measures, and does not include a provision
stating that the insurer will cover the costs of these measures. The gap is to be filled by statutory
provision (TCC 1448).

14 See Arnould, 25-30.
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On the other hand, in cases where the detention did not lead to the
termination of the contract of carriage, the prevailing view was that the
shipowners would (still) be under the obligation towards the cargo
interests to ensure the provision of services that must be rendered by the
crew and the expenses related to the crew (wages etc.) would be
considered as ordinary expenses of the voyage and could not be claimed
from the insurer.

Recently, the opinion that “determining the result by looking at whether
the basis of the contract of carriage has collapsed is not an appropriate
solution” has gained weight. This opinion is based on the following
considerations:

o Ifthere is a contract of carriage in force at the time the expenses
are incurred (the basis of which has not collapsed), there is no
hesitation that ordinary operating expenses cannot be requested
from the insurer.

=  Primo, the shipowner cannot claim these expenses as he
is already obliged to pay them pursuant to his
contractual obligations.

= Secundo, in the event that there is no possibility to cover
those expenses from the profit to be obtained from the
ship (due to the inability to use the ship because of the
detention), the shipowner will not be allowed neither to
claim from the insurer because the loss in question is
suffered directly by the owner and there isn’t any
damage caused to the ship.

The main problem arises when the basis of the contract of carriage has
collapsed (i.e. in case of frustration). According to Arnould', the fact
that the ship was not under any contractual obligation at the relevant
time does not automatically speak for the payment of ordinary operating
expenses by the insurer under the duty to take preventive measures (sue
and labour). It is appropriate to make the following distinctions:

o In order to receive payment from the insurer within the scope of
the duty to take preventive measures, the shipowner’s keeping
the crew on board while the ship is detained must be intended to
ensure (or facilitate) the release of the ship (from detention) or

15 Arnould, 25-31.
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to prevent the occurrence of a constructive total loss (CTL) due
to the ongoing impact of the situations covered by the insurance.

o The insurer's liability may arise within the scope of the duty to
take preventive measures where the ship will need to be repaired
after her release. If the presence of the crew on board will ensure
that the ship is maintained properly, kept in good condition and
the machinery is regularly and sufficiently operated, provided
that the cost of the said initiative is lower than the cost of any
eventual repair, the insurer may be held liable to cover the
expenses incurred for the crew.

o In case the maintenance of the ship can be achieved with a
limited number of crew on board (skeleton crew), if the
shipowner in order to ensure that the ship is able to leave the
port where she is detained as soon as possible (sailing away
from the area controlled by belligerent states), keeps on board a
number of crew members sufficient to secure the voyage
worthiness this may be considered a measure within the scope
of the duty to take preventive measures. In this case, the part
exceeding the cost of the skeleton crew would be covered by the
insurer.

In terms of Turkish law, the following can be said:

Considering that the war in Ukraine will not end in a short time, it can be thought
that only skeleton crew should be kept. Accordingly, the presence of the (full)
number of seafarers required for sea (voyage) worthiness may not be considered
a "reasonable expense". This approach would have the consequence that the
wages of all seamen who are kept on board during the period of detention will
not be counted as part of the preventive measure.

However, if there were periods when the grain embargo was expected to be lifted
in the near future, the wages paid to all the crew members and other expenses
incurred in relation to these periods may be considered within the scope of the
duty to have recourse to preventive measures, provided that the existence of the
mentioned eventuality is proven.

If it is determined that some expenses incurred during the time the vessel is
detained in port should be considered within the scope of the preventive
measures duty, then the following provisions of the “sue & labour” (duty of
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assured) clause contained in the special conditions attached to the hull policy
should be taken into consideration.

ITC Hulls Sue & labour (1.11.95)

11.1 In case of any loss or misfortune it is the duty of the Assured and their
servants and agents to take such measures as may be reasonable for the
purpose of averting or minimising a loss which would be recoverable under
this insurance.

112 ... The Underwriters will contribute to charges properly and
reasonably incurred by the Assured their servants or agents for such
measures. General average, salvage charges (except as provided for in
Clause 11.5), special compensation and expenses as referred to in Clause
10.5 and collision defence or attack costs are not recoverable under this
Clause 11.

11.4 When expenses are incurred pursuant to this Clause 11 the liability
under this insurance shall not exceed the proportion of such expenses that
the amount insured hereunder bears to the value of the Vessel as stated
herein, or to the sound value of the Vessel at the time of the occurrence
giving rise to the expenditure if the sound value exceeds that value. Where
the Underwriters have admitted a claim for total loss and property insured
by this insurance is saved, the foregoing provisions shall not apply unless
the expenses of suing and labouring exceed the value of such property
saved and then shall apply only to the amount of the expenses which is in
excess of such value.

11.5 When a claim for total loss of the Vessel is admitted under this
insurance and expenses have been reasonably incurred in saving or
attempting to save the Vessel and other property and there are no proceeds,
or the expenses exceed the proceeds, then this insurance shall bear its pro
rata share of such proportion of the expenses, or of the expenses in excess
of the proceeds, as the case may be, as may reasonably be regarded as
having been incurred in respect of the Vessel, excluding all special
compensation and expenses as referred to in Clause 10.5; but if the Vessel
be insured for less than its sound value at the time of the occurrence giving
rise to the expenditure, the amount recoverable under this clause shall be
reduced in proportion to the under-insurance.

11.6 The sum recoverable under this Clause 11 shall be in addition to the
loss otherwise recoverable under this insurance but shall in no
circumstances exceed the amount insured under this insurance in respect
of the Vessel.

According to the Sue & labour clause, the costs of preventive measures are also
payable in case of total loss. However, if there is under-insurance the amount
payable may be reduced. (Pursuant to ITC Hulls 11.4 in the event of a total loss,
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the under-insurance reduction will be made only in respect of the expenses
exceeding the salved value).

TCC 14438(3) also includes a similar provision (having mandatory character in
favour of the policyholder/insured):

(3) The insurer must indemnify the policyholder for reasonable expenses
made pursuant to paragraph (1) in addition to the indemnity or the fixed
sum to be paid even where these expenses were found to be useless. In the
case of underinsurance, Article 1462 shall apply by way of analogy.

When the insured ship is treated as a CTL in accordance with the above
provisions of the Sue & labour clause, the benefit obtained by means of the
preventive measures taken by the shipowners will determine the insurer's
obligation to in respect of these measures. The amount to be paid to the insured
for the expenses will not exceed the benefit obtained, and if there is
underinsurance, the expenses will also be covered proportionately to the
underinsurance rate '°.

At the time of writing of this study (May 9, 2023), the market values of some
ships stranded in Ukrainian ports were very low (although they vary depending
on the qualities of the ship).

For example, for a 20-year-old ship having a value of 7 million USD at the time
when the detention has begun, now only 100,000 USD is proposed (on the basis
“as is where is”). If this ship was insured for 5 million USD and 250,000 USD
sue & labour (preventive measures) expenses have been incurred for the ship
during the detention, what will the insurer pay? Since the value of the ship is
currently USD 100,000, the underinsurance reduction will be applied only for
the part of sue & labour expenses exceeding USD 100,000. Expenses to be
covered by the insurer for this part will be: 150,000 x 5/7 = USD 107,000 and
finally a total of USD 207,000 will be reimbursed as preventive measures
expenses.

16 With regards to the underinsurance the sue & labour clause in the ITC Hulls provides that the

expenses incurred for preventive measures payable by the insurer are reduced proportionally
taking into account the ratio of the sum insured in the policy to the value of the ship as shown
in the policy. However, if at the time of the event giving rise to the expenses the value of the
ship in sound condition is greater than the value of the ship stated in the policy, the insurer
shall pay the expenses related to preventive measures by taking into account to the ratio of the
sum insured to the value of the ship in sound condition.
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2. Shipowners Provided by London Blocking and Trapping Addendum

It is observed that in addition to IWSC Hulls-Time, the London Blocking and
Trapping Addendum is also inserted in insurance contracts relating to some of
the ships stranded in Ukrainian ports. With this clause, the policyholders obtain
additional protection “by virtue of the extension of the definition of detention”
in Article 3 of IWSC Hulls-Time.

Pursuant to this Addendum if a ship cannot leave a port, canal, waterway, or
other open sea exit route for 12 consecutive months without interruption as a
result of an act of war or an act of national defence, this situation will be
considered within the scope of the term “detention” in Article 3 of the Institute
War and Strikes Clause.

In Ukraine, it is reported that the waterway that some ships have to use to depart
from the port to the open sea has been closed as a result of the sinking of barges
and laying mines. If this is a defensive measure, the conditions for the application
of the detention clause will be deemed to have been fulfilled, even if there is no
official decision that restricts the departure from the port.

CONCLUSION

In our opinion, it is imperative to review the rules applicable to marine insurance
in our country. Two methods can be followed in this respect. The first one of
these is the re-regulation of marine insurance in a non-mandatory way to meet
all the requirements in the law. The second one is to stipulate that marine
insurance shall be subject to the general provisions of the Turkish Code of
Obligations applicable to all contracts, not to the provisions of the law regulating
the insurance contract, without making a special and detailed regulation in the
law, and in addition to this, to provide detailed insurance general conditions. In
accordance with the rules currently in force, marine insurances are subject to the
general provisions of the Turkish Commercial Code and the provisions related
to loss (indemnity) insurances. Consequently, all the mandatory provisions are
applicable to marine insurances. On the other hand, since the British (Institute)
clauses used as special conditions in practice do not meet all the needs and the
Turkish general conditions are superficial, gaps (lack of rules to apply) arise in
practice.

An example of this situation is the ships (insured by Turkish insurers through
insurance contracts subject to Turkish law) stranded in Ukrainian ports during
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the armed conflict between Ukraine and Russia. These ships may be entitled to
Constructive Total Loss (CTL) payment under the British (Institute) clauses
when the 12 months of detention in port have passed. However, since the
constructive total loss is not regulated in Turkish law, there is uncertainty about
the meaning, conditions, and consequences of the CTL. On the other hand, in the
UK, the gaps contained in the British (Institute) clauses are filled by the
provisions of the Marine Insurance Act. However, when insurance is governed
by Turkish law, it is necessary to solve the problem of how to fill the gap, since
we do not have a special legal regulation about marine insurances. In our opinion,
the gap should be filled with the rules in our previous laws (that the judge may
apply by virtue of his power to create legal rules when there is a lack in the
legislation) and also the rules in the MIA (which have widespread application in
the world).

The British (Institute) clauses annexed to the insurance contract only state that
the time condition of the CTL (if the retention period is 12 months) will be
fulfilled in case of detention lasting more than 12 months. However, these
clauses do not regulate the basic issues such as the meaning and the
consequences of the CTL, the procedure by which the insured must choose
between partial damage or total damage in order to benefit from this right, and
the necessity to abandon the ship to the insurer (if the insurer agrees).

It is also a matter of debate whether the insured owners, whose ships are stranded
in the port for more than 12 months due to the war, have the right to claim the
expenses they incurred during this waiting period (for example, wages paid to
crew members, oil and fuel purchases/consumption, food and other expenses) as
preventive measures expenses in accordance with the sue & labour clause (or in
accordance with TCC 1448) in addition to their CTL claim (payment of the
insurance sum mentioned in the policy). In line with the British doctrine and
judicial decisions, it may be accepted that this claim may also be directed to the
insurer under certain conditions.
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