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6102 sayili Tiirk Ticaret Kanunu’nun 5. Kitabinda yer alan 1178 ila 1192. maddeleri,
tasiyanin yilke 6zen sorumlulugunu diizenleyen hiikiimlere yer vermektedir. isbu
hiikiimler uyarinca; tasiyanin yiike 6zen sorumlulugunun kapsami, sorumluluktan
kurtulma nedenleri, inceleme ve bildirim, sorumluluk simirlari, hak diistiriicti siire,
sozlesme dis1 istemler ile fiili tagiyanin sorumlulugu diizenlenmistir. Kendisine karsi
yike 0zen sorumlulugu tesisi siireci baslatilan tasiyanin; sorumluluktan kurtulma
hallerinin uygulanabilirligini denetlemesi 6ncesinde, sorumluluk tesisinde ispat yiikiiniin
yerini degistirmek i¢in, miisterek incelemenin varligim veya yiikle ilgiliye atfedilen
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bildirim yiikiimliiligiiniin yerine getirilip getirilmedigini denetlemek imkanlar
bulunmaktadir. Bunlarm her ikisinin yoklugunda, tasiyan lehine ikili bir sorumsuzluk
karinesi dogacak ve tastyanin yiike 6zen sorumlulugunun tesisi talebinde bulunan kisi bu
karineleri ¢iiritmedikge; esyanmin tasima senedinde yazili oldugu gibi tasiyanca teslim
edildigi ve zararin tasityanin sorumlu olmadigi bir sebepten ileri geldigi kabul
olunacaktir. Bu nedenle; yiike 6zen sorumlulugunun tesisinde oldukga biiyiik 6nemi haiz
“miisterek inceleme”, calismada; tatbik kabiliyeti, hiikiimleri ve uygulamada ortaya
¢ikan birtakim sorunlar kapsaminda degerlendirilmis, sorunlarin ¢éziimiine ve bu sekilde
hiikmiin tadiline yonelik degerlendirmelerde bulunmak amaglanmaistir.

Anahtar Kelimeler: sTasiyan eYiikke Ozen Sorumlulugu eMiisterek Inceleme
*Sorumsuzluk Karinesi

ABSTRACT

Article 1178 to article 1192 placed under the 5th book of the 6102 numbered Turkish
Commercial Code govern the liability of carrier for duty of care for the cargo. In
accordance with these provisions; the concept of liability of the carrier, exoneration from
liability, inspection and notification, liability limits, period of prescription, non-
contractual demands and liability of actual carrier is governed. In order to change the
onus of proof concerning the liability for duty of care for the cargo and before the
detection of the applicability of the exoneration reasons, the carrier to whom the liability
process has been commenced against, has the possibility to detect the existence of the
joint inspection or whether there is a breach of the notification obligation of the cargo
interest or not. In the non-existence of these two, a dual presumption of nonliability will
arise in favor of the carrier and unless the person who demands the application of the
liability of the carrier for duty of care for the cargo disproves these presumptions, it will
be accepted that; the cargo has been delivered by the carrier in accordance with the
transport document and the damage is a result of a reason which the carrier is not liable.
Due to that reason, “joint inspection” which is having a huge importance concerning the
application of the liability for duty of care for the cargo has been evaluated within its
applicability, provisions and the problems that arise in the practice, and it has been aimed
to find solutions to such problems and thus make evaluations devoted to the amendment
of the provision.

Keywords: <Carrier <Liability for Duty of Care for the Cargo e<Joint Inspection
*Presumption of Nonliability

I. GIRIS
Tiirk hukukunda denizde esya tagimayi istlenen tagiyanin sorumluluklari, Tiirk
deniz ticareti hukukunun temel mevzuati olarak kabul edilen 6102 sayili Tiirk

Ticaret Kanunuw'nun! (TTK) 5. Kitabi uyarinca diizenlenmektedir. Bu
sorumluluklar; tastyanin gemiyi denize, yola ve ylike elverisli bulundurma

' Tirk Ticaret Kanunu, Kanun Numarasi: 6102, Kabul Tarihi: 13.01.2011, RG
14.02.2011/27846.
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ylkiimliiliiglinii diizenleyen 1141. maddenin ihlali, baska gemiye yiikleme ve
aktarma yasagini diizenleyen 1150. maddenin ihlali, esyanin gliverteye
yiliklenmesi ve kiipesteye asilmasi1 yasagini diizenleyen 1151. maddenin ihlali,
kaptanin hakli bir sebep olmadik¢a rotadan sapmasi yasagini diizenleyen 1220.
maddenin ihlali ile tagiyanm yiike 6zen ylkiimliiligiinii diizenleyen 1178.
maddenin ihlali durumunda ilgili maddelerde yer alan sartlar kapsaminda ve
ilgili sorumluluktan kurtulma nedenlerinin yoklugunda ya da tasiyanca
ispatlanamamas1 durumunda tagiyan aleyhine tesis edilebilmektedir.

TTK’ni 5. Kitabi’nin 6. kisminda yer alan 1178 ila 1192. maddeleri, tagtyanin
yiike 6zen sorumlulugunu diizenleyen hiikiimlere yer vermektedir. Genel hatlari
itibariyle bu hiikiimler; tagiyanin yiike 6zen yiikiimliliigiinii (m. 1178, f. 1), bu
yiikiimliiligiin ihlal edilmesi durumunda tagiyanin yiike 6zen sorumlulugunun
kapsamini (m. 1178, f. 2), tasiyanin yiike 6zen sorumlulugunun devam ettigi
siireyi (m. 1178, f. 3), tastyanin sorumluluktan kurtulabilecegi halleri (m. 1179
ila. m. 1181), tastyanin kusursuzluk ve uygun illiyet bagi karinelerinden
yararlandig1 halleri (m. 1182), inceleme ve bildirim yiikiimliiliiklerini (m. 1184
ve m. 1185), tagiyanin sorumlulugunu sinirlandirma hakki ile bu hakkin kaybini
(m. 1186 ve m. 1187), tazminat istemi i¢in hak diisiiriicii siireyi (m. 1188 ve m.
1189), sdzlesme dis1 istemler (m. 1190) ve fiili tastyanin sorumlulugu (m. 1191)
ile fiilli tagiyanin varligi durumunda akdi tasiyanin yararlanabilecegi
sorumsuzluk kaydinin tatbik sartlarini (m. 1192) diizenlemektedir.

Calismanin konusu olan yiike 6zen yiikiimliiliigiiniin ihlali durumunda tasiyanin
sorumlulugunun tesis edilebilmesi i¢in; ortaya ¢ikan zararin varligi ve miktari,
bu zararin tagiyanin esyanin lizerine hakimiyeti bulundugu sirada vuku buldugu
ve kendisine kars1 sorumluluk yoneltilen kisinin “tagtyan” oldugunun ispati ile
hak digtirticii stire ile ilgili TTK m. 1188 hiikiimlerine riayet edilmesi
gereklilikleri bulunmaktadir.

Yike 6zen sorumluluguna iliskin olarak kendisine karsi dava ikame edilen
tagiyanin, yukarida isaret edilen hiikiimler dogrultusunda sorumluluktan
kurtulabilecegi hallerden birini (m. 1179 uyarinca zararin kendisinin ya da
adamlarinin kastindan ileri gelmeyen bir sebepten dogdugunu, m. 1180 uyarinca
zararin teknik kusur ya da yanginin neticesinde dogdugunu ya da m. 1181
uyarinca zararin miisterek avarya hali hari¢, denizde can ve esya kurtarmadan
veya kurtarma tesebbiisiinden dogdugunu) ispat etmek suretiyle sorumluluktan
kurtulabilmesi imkani bulunmaktadir. Ancak bu ispat girisimi Oncesinde
tagtyanin; bildirim ylkimliliigline (m. 1185, f. 1) uyulup uyulmadigi ve



6102 Sayil Tiirk Ticaret Kanunu Hiikiimleri Uyarinca Tasiyanmin Yiike Ozen Sorumlulugu
106 Cergevesinde “Miisterek Inceleme”: Tatbik Kabiliyeti, Hiikiimleri ve Birtakim Sorular

miisterek incelemenin (m. 1185, f. 2) gerceklesip gerceklesmedigi hususlarini
denetlemesi 6nem arz etmekte ve gergeklestirilen bu denetleme neticesinde isbu
yiikiimliiliklerin her ikisinin de yerine getirilmediklerinin tespit edilmesi
durumunda kanun koyucu tarafindan kendisi lehine ihdas edilen sorumsuzluk
karinesinden (m. 1185, f. 4) yararlanabilmesi imkani bulunmaktadir. Bu
durumda artik tasiyanin yiike 6zen sorumlulugunun tesisini talep eden tarafin;
tagityanin esyay1 denizde tasima senedinde yazili oldugu gibi teslim etmedigi ve
esyada bir ziya veya hasarin meydana geldiginin belirlenmesi durumunda da bu
zararin tasiyanin sorumlu oldugu bir sebepten ileri geldigi hususlarim ispat
etmesi gerekecek, boylelikle ispat yiikii tagiyan lehine degisecektir.

Calismada; tastyanin yiike 6zen sorumlulugunun tesisi noktasinda bu denli 6nem
arz eden ve zararin tasiyana bildirimi yiikiimliiligiiniin yerine getirilmedigi
durumlarda tasryanin sorumsuzluk karinesinden yararlanmasini engellemek
yoniinde bir alternatif olarak ortaya ¢ikan “miisterek inceleme” mekanizmasinin
tatbik kabiliyetini, hiikiimlerini ve ortaya ¢ikan sorunlart degerlendirmek
amaglanmaktadir. Bu dogrultuda, calismada; tasiyanin kim oldugu, tasiyanin
sorumluluklariin tesisinde uygulanacak Tiirk hukuku mevzuati, tasiyanin
sorumluluklar1 ve Ozellikle yiike 6zen sorumlulugu incelenmis, yiike 6zen
sorumlulugu tesisinde adeta bir pin-pon miisabakas1 gibi ispat yiikiimliiliikleri ve
ileri siirebilecekleri enstriimanlar degerlendirilmis, tasiyan lehine TTK m. 1185,
f. 4 uyarinca sorumsuzluk karinesinin dogumuna yol agacak bildirim ve
miisterek inceleme yiikiimliiliikleri ilgili madde lafizlann ile gerekgeleri ve
milletleraras1 sozlesmeler ile mehaz hukuk kapsaminda yorumlanarak
uygulamada karsi karsiya kalinan sorunlar tespit edilmek suretiyle ¢oziim
Onerileri gelistirilmistir.

II. DENIiZDE ESYA TASIMAYI USTLENEN “TASIYAN”

1. Tanim

Tastyanin kim oldugu Tiirk deniz ticareti hukukunun temel kaynagi olan
TTK’nin 5. Kitabinda yer alan navlun ve yolcu tagima sozlesmelerine iliskin
boliimler hiikiimleri tatbiki ile tespit olunabilir.

TTK’nin 5. Kitabinda navlun sdzlesmesine dair hiikiimlerin yer aldig1 3. boliim
hiikiimlerinden 1138. madde navlun soézlesmesinin tirlerini su sekilde
tanimlamaktadir: “Tasiyan, navlun karsiliginda; a) Yolculuk carteri
sozlesmesinde esyay1, geminin tamamini veya bir kismini ya da belli bir yerini
tasitana tahsis ederek; b) Kirkambar s6zlesmesinde ayirt edilmis esyayi, denizde
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tagimay1 istlenir.” Aslinda bu hiikiim ile hem navlun sézlesmesinin tiirleri -
kirkambar ve yolculuk carteri sdzlesmesi olarak- smiflandirilmakta hem de
tagtyanin (1) navlun karsihginda (2) esyay1 (3) denizde tagimayi istlenen kisi
oldugu zikredilmekle tasiyana iligkin dolayl1 bir tanima yer verilmektedir. Ayn
bolim hiikiimleri icerisinde yer alan ve madde gerek¢esinde de isaret edildigi
iizere 1978 tarihli Birlesmis Milletler Denizde Esya Tasima Sozlesmesi’
[Hamburg Kurallari] m. 10 hitkmiiniin mehazini teskil ettigi 1191. maddede ise

“tagimanin gerceklestirilmesi, kismen veya tamamen bir fiili tagiyana
birakildig takdirde, tastyan, navlun sdzlesmesine gore boyle bir birakma
hakkina sahip olup olmadig1 dikkate alinmaksizin tasimanin devamindan
sorumlu kalmaya devam eder”

denilmektedir. Isbu hiikmiin lafzindan denizyolu ile esya tasimay fiilen kismen
veya tamamen gerceklestiren “fiili tasiyan”in varliginin da hukuken Tiirk kanun
koyucu tarafindan TTK ile artik tanindigi ve ayn1 maddenin ikinci fikrasi
lafzindan da bu fiili tasiyan tarafindan bizzat gerceklestirilen tagimadan
sorumlulugunun “tagtyanin sorumluluguna” dair hiikiimlere tabi kilindig1
neticesine varilabilmektedir®.

Gergekten, esyanin ziya veya hasara ugramasi ya da gec teslim edilmesi
yliziinden zarar goren yiik ilgililerinin s6zlesme iliskisi igerisinde bulunmadigi
asil tasiyandan tazminat talep etme hakkina sahip olmalan ihtiyaci ile asil
tagtyanin sozlesme iligkisi i¢inde bulunmadigi yiik ilgililerine kars1 da
sozlesmeden dogan sorumluluk hiikiimleri uyarinca sorumlu tutulmasi

Tiirkiye Hamburg Kurallari’na taraf degildir. Ancak kanun koyucu TTK’nin ihdast siirecinde
uygulamanin ihtiyaglarim karsilayabilmek amaciyla yeni birtakim hiikiimleri (TTK m. 1191
ve m. 1192) Hamburg Kuirallari’n1 mehaz kabul etmek suretiyle sevk etmis ve bunu agikca
ilgili madde gerekcelerinde agikga zikretmistir. Bkz. TBMM, Tiirk Ticaret Kanunu Tasarisi ve
Adalet Komisyonu Raporu (1/324), Donem: 23, Yasama Yili: 2, S. Sayist: 96, 27.09.2007, s.
343 [TTK Gerekge].

Bu tanim ¢ergevesinde fiili tastyanin, tasimanmin kendisine birakilan boliimiinii fiilen icra edip
etmedigi hususu, bu sifat bakimindan berlirleyici bir unsur degildir. Bkz. Kiibra Yetis Samli,
Tastyamn Ziya, Hasar ve Geg Teslimden Sorumlulugu (On Tki Levha Yaymcilik 2013) 21.
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gerekliligi sebebiyle “fiili tasiyan” kavrami ortaya c¢ikmustir®. Bu sekilde
tagimaya fiilen icra eden tasiyan (fiili tagiyan) ile tasima sézlesmesinin bir tarafi
olan -ancak dogrudan fiili tagiyan ile akdi iliski icerisinde bulunmayan- asil yiik
ilgilisi (as1l tagitan) arasinda bir iliski kurulmas1 amaglanmistir.

TTK’nin 5. Kitabinda denizyoluyla yolcu tagima sézlesmesine dair hiikiimlerin
yer aldig1 5. boliim hiikiimlerinden 1248. madde ise denizyolu ile yolcu tasiyani
dogrudan su sekilde tanimlamaktadir: Tasiyan, tasima ister bizzat onun
tarafindan, isterse bir baskasi, fiili tasiyan, tarafindan gerceklestirilmis olsun,
tagima sdzlesmesini yapan veya tasima sozlesmesi adina ve hesabina yapilan
kisidir’. Maddenin ikinci fikrasinda fiili tasiyan da tanimlanmis ve fiili tastyanin
yine tagiyandan farkli bir kisi oldugu zikredilerek, bir geminin maliki, kiracist
veya isleteni olarak, tagimanin tamamini veya bir kismim fiilen gergeklestiren
kisi oldugu belirtilmistir®.

Deniz yolu ile esya tagimalarinda sorumluluguna iligkin olarak Tiirkiye’ nin taraf
oldugu tek milletlerarasi s6zlesme olmakla, Tiirk hukukunda “tagiyan” tanimina
dair incelemenin baska bir kaynagin1 da 1924 tarihli Konismentolu Tagimalar

4 Emine Yazicioglu, Kender — Cetingil Deniz Ticareti Hukuku (B. 16, Filiz Kitabevi 2021) 337;
Sami Aksoy, Tasima Hukukunda Fiili Tastyicr (On Iki Levha Yayincilik 2015). Fiili tastyanin
sorumluluklarina iligkin ayrica bkz. Nil Kula Degirmenci, ‘Tastyanin “Fiili Tagtyanin Hata ve
Ihmallerinden’ Dogan Sorumlulugu ile Yararlanabilecegi Sorumsuzluk Sart1" (2015) 73
IUHFM 389-419. Havayolu tasimalaria iliskin 1929 Uluslararas1 Hava Tasimalarma Iliskin
Bazi Kurallarin Birlestirilmesi Hakkindaki Soézlesme’nin [Varsova Sozlesmesi], tasima
sOzlesmesine taraf olmayan kisinin fiilen gerceklestirdigi uluslararas: tasimada sorumluluguna
iliskin hiikiimleri igermemesi dolayistyla “fiili tasiyan” kavrami 18.09.1961’de kabul edilerek
01.05.1964’de yiiriirliige giren Guadajalara Sozlesmesi ile diizenlenmistir. Guadalajara
Sozlesmesi (m. 1/¢) uyarinca fiili tagiyici; tagiyici disindaki kisi olarak, tagimanin tamamini/bir
kisminit kendisine verilen yetkiye dayanarak ifa eden ve miiteakip tasiyan sifatini da haiz
olmayan kisidir.

Yolcu tasima sézlesmesi bakimindan tastyan yolcuya bizzat veya miimessili araciligiyla tasima
taahhiidiinde bulunan kisidir. Bkz. Mertol Can, Deniz Yolu ile Yolcu Tasima Sozlesmesi (Imaj
Yayincilik 2001) 20.

Kanun koyucu tarafindan isbu madde hiikmii, madde gerekgesinde de zikredildigi tizere 2002
Protokolii ile tadil edilen 1974 Yolcularin ve Bagajlarimn Deniz Yolu ile Taginmastna {liskin
Atina Soézlesmesi (Atina Sozlesmesi) m. 1, f. 1, (b) hiikkmiine paralel bir sekilde diizenlenmistir.
Deniz yolu ile yolcu tasimalarinda tastyan ve fiili tasiyana dair Atina Sozlesmesi hazirlik
calimalari ile ilgili ayrintili bilgi i¢in bkz. Ismail Demir, 2002 Atina Sézlesmesi Cercevesinde
Deniz Yoluyla Yolcu Tagsima ( Yetkin Kitabevi 2000) 193 vd.; Melda Tagkin, Deniz Yolu ile
Yolcu Tasima Sozlesmesinde Tagwyamn Gemi Kazasindan Sorumlulugu (On ki Levha
Yayincilik 2016) 28 vd.; Giines Karol Isiklar, 2002 Atina Sozlesmesi Cergevesinde Deniz Yolu
ile Yoleu Tagimalarimda Zovunlu Sorumluluk Sigortas: (On ki Levha Yaymcilik 2018) 140-
159.
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Hakkinda Bazi Kurallarin Birlestirilmesine Dair 1924 Briiksel Konvansiyonu’

[Lahey Kurallari] teskil etmektedir. S6zlesme uyarinca, nakliyeci (tasiyan); bir
yiikleyici (tasitan)® ile aralarinda tasima sozlesmesi bulunan gemi sahibi yahut
kiracisidir? (m. 1, (a)). Bu tanima gore bir kimsenin tasiyan sayilabilmesi igin
Oncelikle tasitan ile aralarinda navlun sozlesmesine baglanmig bir yiik tagima
iligkisinin varlig aranir'®,

Ozetle deniz yolu ile esya tasimaciliginda tasiyan; esyayr deniz yolu ile bir
noktadan digerine tagimay1 bir sdzlesme (navlun sozlesmesi) ile taahhiit eden
kisidir'!. Navlun sézlesmesinin 6098 sayili Tiirk Borg¢lar Kanunu'? (TBK)
anlaminda bir s6zlesme oldugunu, kanunun 1. maddesi uyarinca karsilikli ve
birbiri ile uygun irade beyanlari neticesinde kuruldugunu ve gegerliligi igin; ayni
kanunun 12. maddesinin ilk fikras1 uyarinca kendisini diizenleyen TTK
hiikiimlerinden herhangi bir gegerlik sekline tabi kilinmamis olmasi1 dolayisiyla,
herhangi bir sekle riayet edilmesi gerekliligi bulunmadigim1 da belirtmek
gerekmektedir. Bu dogrultuda sozlii dahi akdedilebilecek navlun

7 Tiirkiye 6469 sayili Onay Kanunu ile Lahey Kurallari’'na katilmay1 uygun bulmustur. RG

22.02.1955/8937. Onay kanununun verdigi yetkiye dayanarak katilma belgeleri hazirlanmis ve
04.07.1955 tarihinde katilma belgeleri tevdi makami olan Belgika hiikiimetine sunulmustur.
Sozlesme 04.01.1956 tarihinde Tiirkiye hakkinda yiiriirliige girmistir. S6zlesmenin onay ve
ylriirliige girme siirecine dair ayrmntili bilgi i¢in bkz. Kerim Atamer, Deniz Ticareti Hukuku,
Cilt 1 (On Iki Levha Yayincilik 2017) 168-170; Kerim Atamer, ‘Parga Bast Sinirli Sorumluluk
ve 1924 Briiksel Sézlesmesi’ (2000) 5 (1-4) DHD 57, 73; Kerim Atamer, Tiirk Ticaret Kanunu
Tasarisina Gore Deniz Hukukunda Cebri Icra (On 1ki Levha Yaymcilik 2006) 62.

Cesitli ulusal ve uluslararasi diizenlemeler uyarinca tasitan ve yiikleten kavramlarma iligkin
degerlendirmeler icin bkz. Ciineyt Stizel, Deniz Ticareti Hukukunda Tasitan ve Yiikleten (On
Iki Levha Yayincilik 2014) 99 vd.

Kiracidan anlagilmasi gereken, hem gemi igletme miiteahhidi olan tasiyan hem de ¢artererdir.

Bkz. Sami Akinci, Deniz Hukuku Naviun Mukaveleleri (Tiirkiye Ticaret Postast Matbaasi

1968) 290. Ancak Lahey Kurallari’ndaki “kiraci” ifadesini hem kira sdzlesmesinin tarafi

olarak kabul edilen durumda gemi isletme miiteahhidi; hem asil tagima-alt tagima

sozlesmelerinin varligi ile meydana gelen carter sozlesmesinin tarafi olarak Kabul edilen
durumda carterer olarak kabul etmek olacaktir. Bkz. Emine Yazicioglu, Hamburg Kurallar:

(Beta Basim Yayimn 2000) 38. Kald: ki 01.07.2012 yilinda yiiriirliige giren TTK’min navlun

sozlesmelerini siniflandirirken tasiyan tanimma da yer verdigi 1138. madde hiikmii lafzindan

bu cartererlarin “yolculuk cartereri” ile sirli oldugunu, zaman gartererinin bu kapsamda
tastyan olarak degerlendirilemeyecegini de ifade etmek gerekmektedir.

10 Fehmi Ulgener, Tasiyanin Sorumsuziuk Halleri (Der Yaymnlar1 1991) 21-22.

" Inci Deniz Kaner, Deniz Ticareti Hukuku, Navlun Sézlesmeleri (B. 2, Filiz Kitabevi 2014) 4;
Akinct, 34; Tahir Caga ve Rayegan Kender, Deniz Ticareti Hukuku, Naviun Sozlesmesi, Cilt 2
(On 1ki Levha Yaymncilik 2006) 14; Emre Cumalioglu, Kirkambar Sézlesmesi (Turhan
Kitabevi Yayinlar1 2011) 71.

2 Tirk Borglar Kanunu, Kanun Numarasi: 6098, Kabul Tarihi: 11.01.2011, RG

04.02.2011/27836.
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sozlesmelerinde tagiyan ve tasitani tespit edebilmek; bu s6zlesmeyi ispat etmek
amaciyla TTK m. 1228 vd. hiikiimler uyarinca diizenlenecek bir konismento ya
da TTK m. 1139 uyarinca diizenlenecek bir yolculuk carter partisi ya da her
ikisinin de yoklugu durumunda TTK m. 1200 uyarinca borg¢lusunun tagitan
oldugu navlun faturasi ile miimkiin olabilecektir.

Son olarak, uygulama ve doktrinde “akdi tasiyan” kavraminin kullanimina
yaygin bir sekilde yer verilmis olmasina ragmen, hem 6762 sayili Tiirk Ticaret
Kanunu'® (e-TTK) hem de TTK terminolojisinde bu kisiyi ifade etmek icin
sadece “tastyan” kavramiin kullamlmakta oldugu da ifade edilmelidir'.

2. Terminolojik “Kargasa”

Belirtildigi gibi, TTK 5. kitap hiikiimleri Tiirk mevzuatinda deniz ticareti
hukukunun temel kaynagidir, Tiirk deniz ticareti hukukunun “6zel” niteligi haiz
hiikiimleridir. Ancak bu alanda tatbik edilebilir tek kaynak olma 6zelligini
tasimamaktadir. Nitekim tagima islerine dair, deniz yolu ile esya tasima dahil
tiim tagima sistemlerine de tatbik edilebilir genel hiikiimler (TTK 4. Kitap
hiikiimleri) bulundugu gibi Tiirkiye’nin deniz yolu ile esya tasima
sozlesmelerine uygulanmak ve deniz yolu ile esya tasiyanin emredici
sorumlulugunu belirlemek tizere taraf oldugu Lahey Kurallar'® da usuliine
uygun olarak Tiirk hukukunda yiirtirliige girdiginden Tiirk deniz ticareti hukuku
kaynaklarindandir.

TTK 850 ila 855. maddelere iliskin genel agiklamalara dair gerekcesinde de
belirtildigi iizere; Tiirk kanun koyucu, TTK 4. Kitap “Tasima Isleri” baslhkli
hiikiimlerini Tiirk tagima hukukunun genel nitelikli hiikiimleri olarak sevk

13 Tiirk Ticaret Kanunu, Kanun Numaras:: 6762, Kabul Tarihi: 29.06.1956, RG 09.07.1956/9353.

14 Nil Kula Degirmenci, Tastyamn Sorumlulugu ve Akdettigi Sorumsuziuk Anlasmalar: (Seckin
Yayincilik 2021) 65.

Ancak Lahey Kurallari, Imza Protokolii’nde akit devletlere tamnan imkan dogrultusunda
degistirilerek ulusal hukuklara alinabildiginden, devletlerin tasryanmn sorumlulugu hakkindaki
ulusal hukuklar1 arasinda oldukga biiyiik farkliliklar bulunmakta ve bdylece Lahey Kurallari
bir ¢ok devlet tarafindan onaylanmis olsa da kurallar ile denizde esya tagima hukuku alaninda
“birlik” degil ve fakat ancak “benzerlik” saglanabilmektedir. Bkz. Yazicioglu, 386.
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etmistir'®. Gergekten TTK’nin “Tasima Isleri” baslikli 4. Kitab1 hiikiimlerinin
de tagimaya iliskin genel hiikiimleri niteligini haiz olduklar1 ve somut bir ihtilafta
oncelikli olarak uygulanabilirligi denetlenen “Deniz Ticareti” baslikli 5. kitap
0zel hiikiimlerinde uygulanacak hiikiim bulunmadigi durumlarda ve bu o6zel
hiikiimleri takiben isbu genel hiikiimlerin de lex specialis'’ ilkesi uyarinca
dikkate alinabilecegini de belirtmek gerekmektedir.

Usuliine uygun olarak yiirlirlige girmis olmalar1 kaydiyla Tiirkiye’nin taraf
sifatin1 haiz oldugu milletler aras1 s6zlesmeler de Tiirk tasima hukukunda tatbik
edilmekte ve hatta Tiirk kanun koyucusu tarafindan hazirlanan hukukun diger

16 Her ne kadar TTK m. 852 ile deniz, demir ve hava yoluyla tasima ile posta idaresine iliskin
ozel hiikiimler sakli tutulmussa da aym maddede kara yolu tasimasina iliskin 6zel hiikiimlerin
de sakli tutulmamasinin nedeni anlagilamamaktadir. Maddenin sevk amacini yansitan gerekge
incelendiginde, hiikmiin; sartlar1 olusmussa, Tiirkiye’nin taraf sifatim haiz oldugu
milletlerarast sozlesmelerin, Oncelikli uygulanacagim vurgulamak amacini haiz oldugu
belirtilmektedir. Ancak milletlerarasi sozlesmeler “6zel hiikiim” olmalart dolayisiyla degil
5718 sayil1 Milletlerarasi Ozel Hukuk ve Usul Hukuku Hakkinda Kanun [MOHUK] m. 1,f 2,
Anayasa m. 90, f. 5 ve bunlar1 sakl tutan tiim kanun maddeleri ve 6zellikle de gerekgelerinde
zikredildigi iizere normlar hiyerarsisinde “hiyerarsik bakimdan” kanunlarin iizerinde olmalari
dolayisiyla (lex superior) zaten ilgili kanun hiikiimlerine gére uygulama onceligini haizdirler.
Kaldi ki amag gergekten ilgili milletlerarasi sdzlesme hiikiimlerini sakli tutmak ise kara yolu
tagimasimin bu hiikkiimde neden zikredilmedigi, belirtildigi {izere, anlagilmamaktadir.

Lex specialis uyarinca; 6zel niteligi haiz hiikiimler, kendilerine gére kapsami ve uygulama
alan1 daha genis olan genel hiikiimlerden oOncelikli olarak uygulanirlar. Bu kabul
dogrultusunda, ayn1 sirada normlar hiyerarsisinde yer alan ve aym yiiriirliik tarihini haiz iki
norm hikiimlerinin arasindaki c¢atisma, genel hiikmiin uygulanmasimin geri birakilmasi
suretiyle son bulur; 6zel hiikiim, genel hiikiimden 6nce uygulamr. Nil Kula, ‘Tiirk Ticaret
Kanunu ile York Anvers 2016 Kurallarni Uyarinca Miisterek Avaryaya Uygulanacak
Hiikiimlerin Degerlendirilmesi ve Ozellikle “Zamanasimi” Hususu’ (2019) 27(3) Selcuk
Universitesi Hukuk Fakiiltesi Dergisi 727, 743.
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kaynaklarina gore, Lahey Kurallar istisnasi disinda, uygulama 6nceligini haiz
bulunmaktadirlar!®,

Terminolojik ac¢idan bu kaynaklar degerlendirildiginde, tasimayi iistlenen kisiye
iligkin soyle bir farklilik ortaya ¢ikmaktadir: bu kisi TTK 5. kitap hiikiimleri
uyarinca “tagiyan”dir, ancak TTK 4. Kitap hiikiimleri uyarinca “tasiyic1” ve
Lahey Kurallart uyarinca da “nakliyecidir'®. TTK 4. Kitap ve 5. kitap
hiikkiimleri arasinda tespit edilen terminolojik farklilik, diger birtakim
farkliliklart da beraberinde getirmektedir. Ornegin, “tastyan” siklikla tacir
sifatin1 haiz olsa da bu bir zorunluluk degildir; tasima isini meslek haline
getirmis olmasi, stirekli yapmasi, TTK 5. kitap hiikiimlerince aranmamaktadir.
Bu hiikiimler uyarinca tagiyan tagima isini bir defa yapmis olsa dahi kisi tagiyan
sifatin1 haiz olabilmektedir®’. Ancak “tasiyici”min TTK m. 850, f. 3 ve m. 851
anlaminda bu sifat1 haiz olabilmesi igin, ticari isletme faaliyeti olarak, tagima
igini siirekli ifa etmesi beklenmektedir.

18 MOHUK, yabancilik unsuru tasiyan 6zel hukuka iliskin iliski ve islemlerde uygulanacak

hukuku belirlediginden, bu niteligi haiz 6rnegin denizyolu tagimacilig: ihtilafina uygulanacak
hukukun Tiirk hukuku olup olmayacagimn denetlenmesi, MOHUK kurallarinin denetlenmesi
ile gerceklestirilebilir. Kanunun agik hiikmi, “Tirkiye’nin taraf oldugu milletlerarasi
sozlesmeleri -Tiirkiye tarafindan onaylanmasi durumunda, Tiirk i¢ hukukunun bir pargasi
haline gelmeleri dolayisiyla- kanunun (MOHUK) uygulamasindan saklr” tutmaktadir (m.1, f.
2). Tlgili hiikmii ile MOHUK; milletleraras1 sozlesmelerin Tiirk i¢ hukuku normlarma gore
“Oncelikli” uygulama alanim agikca zikretmekte ve ancak isbu milletlerarasi s6zlesmelerin
diizenlemedigi, agikta biraktiklari hususlar bakimindan ilgili hiikiimlerinin tatbikini gecerli
kilmaktadir. Ayrica, normlar hiyerarsisinde kanunlar ile ayni sirada oldugu kabul edilen bir
normun, kanunlarin tabi oldugu rejime tabi olmalar1 beklenir. Kanunlar, Anayasa Mahkemesi
tarafindan Anayasaya sekil ve esas bakimlarindan uygunluk denetimine konu olabilirlerken
(Anayasa m. 148, f. 1), usuliine gore yliriirliige konulmus milletlerarasi s6zlesmeler hakkinda
Anayasaya aykirilik iddiast ile Anayasa Mahkemesine bagvurulamayacagi agik Anayasa
hiikmi ile sabit oldugundan (Anayasa m. 90, f. 5, c. 2), her iki normun, normlar hiyerarsisinde
ayni sirada kabuliiniin miimkiin olmamasi gerekmektedir.

Benzer farklilik diger tasima sistemlerini diizenleyen kanun hiikiimleri ile TTK 4. Kitap tagima
islerine dair genel hiikiimleri karsilastirldiginda da ortaya ¢ikmaktadir. Ornegin hem 4925
say1li1 Karayolu Tagima Kanunu (KTK) hem de Esyalarin Karayolundan Uluslararas: Nakliyati
icin Mukavele Sozlesmesi (CMR) resmi terciimesinde tasimaci, yetki belgesini haiz ve kendi
ad ve hesabina tagimayi bir iicret karsiligi iizerine alan gergek / tiizel kisi olarak tanimlanmigsa
da CMR hiikiimleri mehaz alinmak suretiyle hazirlandig1 gerekcesinde belirtilen TTK 4. Kitap
hiikiimlerinde tasimayt iistlenen kisi “tasiyict” olarak belirlenmistiv. Havayolu tasimaciligin
diizenleyen 2920 sayili Tiirk Sivil Havacilik Kanunu (TSHK), kavramin tanimina yer vermese
de tek bir maddesinde (m. 39) “tasimac1”, ilgili diger maddelerinde ise “tasiyic1” kavramini
kullanmaktadir. Hemen benzer kigiyi tanimlamak amaciyla tagima mevzuatinda olusturulan bu
farklilik, yeknesak terminolojinin ihdasini engellemektedir.

20 Cumalioglu, 34.
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3. Tasiyanin Tespiti Amaciyla Dikkate Alinabilecek TTK Hiikiimleri

Denizde esya tasimayi listlenen tasiyanin bir somut ihtilafta dogru olarak tespiti
kendisinin sorumlulugunun tesisine gidilebilmesi, diger bir anlatimla husumetin
dogru kisiye yonlendirilmesi agisindan oldukga biiyilk 6nem tasimaktadir. Bu
nedenle kanun koyucu, TTK 5. Kitabinda tasiyanin tespit edilebilmesi yoniinde
dikkate alinabilecek birtakim hiikiimlere yer vermistir.

Bu hiikiimlerden ilki yukarida da belirtildigi iizere navlun sdézlesmesinin
tiirlerine iliskin TTK 1138. maddesidir. Isbu madde uyarinca tasiyan; navlun
karsihginda denizde esya tasimayi iistlenendir. Ornegin bir somut ihtilafta
denizde esya tasimaya dair bir navlun faturasi diizenleyen kisinin TTK 1138.
maddesi uyarinca “tastyan” sifatim haiz olacagi yoniinde herhangi bir sliphe
bulunmayacaktir.

TTK m. 1228 vd. maddelerinde bir tasima sdzlesmesinin akdedildigini ve
tagtyanin esyayi teslim aldigini / gemiye yiiklendigini tespitte kullanilanacak ve
esyanin ancak kendisinin ibrazi karsiliginda teslim edilebilecegi bir kiymetli
evrak niteligini haiz konismentoya dair hiikiimlere yer verilmistir. Konismento
“tagiyan” tarafindan diizenlendiginden, bir somut denizde esya tasimasina iligkin
olarak diizenlenen konigsmento denetlenmekle tagiyanimn yine kim oldugu tespit
edilebilecektir. Ger¢ekten TTK m. 1238, f. 1 uyarinca konigsmentoyu “tagiyan”
sifatiyla imzalayan ya da konigsmento kendi nam ve hesabina imzalanan kisi
tagiyan olarak kabul edilmektedir. Ancak kanun koyucu, tastyanin adi ve soyadi
veya ticaret unvani ile isletme merkezinin konigsmentoda belirtilmemis oldugu
veya agikca anlasilmadigi haller ile ilgili olarak da bir diizenleme yapma ihtiyaci
duymus ve bu gibi durumlarda donatanin, tasiyan sayilacagina dair bir karineye
yer vermistir (m. 1238, f. 2). Ote yandan, isbu karinenin aksini ispat imkani
bulunmaktadir. TTK m. 1138, f. 2 son ciimlesinde de konismento hamilinin agik
istemi iizerine, bu karinenin aksinin; donatanin “tagiyanin adi ve soyadini veya
ticaret unvani ile igletme merkezini” bildirerek bunu belgelendirmis olmasi
durumunda ¢iiriitiilebilmesine ve bu durumda hem gergek tasiyanin tespit
edilmesine hem de donatanin tasiyan sayilmaktan ve dolayisiyla tasiyanin
sorumluluk rejimine dahil olmaktan kurtulabilmesine (m. 1191 fiili tasiyana
iligkin hiikiimler sakl1 kalacak sekilde) imkan taninmistir.
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III. TTK 5. KITAP HUKUMLERI CERCEVESINDE TASIYANIN
SORUMLULUKLARINA GENEL BiR BAKIS

Tasiyanin kim oldugunun ve tabi oldugu sorumluluk rejiminin belirlenmesinde
dikkate alinacak temel mevzuatin TTK 5. kitap hiikiimleri oldugunun tespiti
akabinde bu sorumluluklara iligkin hiikiimlerin genel olarak isaret edilmesi
gerekmektedir.

Tastyanin, TTK 5. kitap hiikiimleri uyarinca tabi oldugu ilk sorumlulugu, ytikle
ilgili olanlara kars1 geminin denize, yola veya yiike elverisli olmamasindan
dogan zararlardan sorumluluktur (m. 1141, f. 2). isbu sorumluluktan, tasiyanin;
tedbirli bir tagiyanin gostermekle yiikiimlii oldugu 6zen ve dikkati gdstermesine
ragmen, denize, yola ve yiikle elverissizligi yolculugun baslangicina kadar kesif
imkan1 bulunmadigini (baslangictaki elverigsizlik) ispatla kurtulabilme hakki
bulunmaktadir. Baslangigtaki elverissizlik dolayisiyla tagtyanin sorumlulugunun
tesis edilebilmesi i¢in, yiikle ilgilinin (yiikleten, tagitan ya da konismento hamili;
esyanin riskine katlanma yiikiimlisii); gemiyi elverigsiz hale getiren bir
noksanligin veya bozuklugun varligmi, yiikk ziya, hasarim veya teslimde
gecikmeyi ve bunlar arasindaki nedensellik bagini ispat etmesi gerekmektedir.

Tastyanin, tagitanin iznini almadan baska gemiye esya yliklemesi durumunda bu
nedenle ortaya g¢ikacak zarardan sorumlulugu da bulunmaktadir (m. 1150).
Ancak esya kararlastirilan gemiye ylikletilmis olsa dahi zararin meydana
gelmesinin kesin ve bu zararin tagitana ait oldugunu ispat etmekle, tasiyanin isbu
sorumluluktan kurtulabilme imkanm1 bulunmaktadir. Gergekten kanun koyucu,
baska bir gemiye yiikleme ve aktarma yasagini bir emredici hiikiimle zikretmis
ve bu yasagin iki istisnasini ayni madde kapsaminda zikretmistir. Yukarida igaret
edildigi gibi bu yasagin ilk istisnasi ve bu anlamda tasiyanin sorumlulugunun
tesisini engelleyecek ilk durum, tagiyanin; esyayi kararlastirilmig gemide tasisa
dahi bu zararin meydana gelmesinin kesin ve zararin da tasitana ait oldugunu
ispatlamasi durumudur. Ag¢ik madde lafzi dogrultusunda, tasiyanin sadece
esyanin kararlastirilmis gemide taginmast durumunda zararin kesin olarak
meydana gelecegini ispatlamasi sorumluluktan kurtulmasina yetmeyecektir,
aynt zamanda tagiyan bu zarara tasitanin katlanmasi gerektigini de
ispatlamalidir. Bagka gemiye aktarma yasagimin ikinci istisnas1 ve bu anlamda
tagtyanin sorumlulugunun tesisini engelleyebilecek ikinci durum ise “tehlike
halinde” ve “yolculuk bagsladiktan sonra” yapilacak aktarmalarin varlig
durumudur. Kanun koyucu tehlikenin ne olduguna dair bir agiklamada
bulunmamistir, dolayisiyla baska gemiye yapilan aktarmanin tehlike halinde
yapilmis oldugunun takdiri ihtilafa bakmakla yetkili hdkim tarafindan somut
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olayin sartlarina gore yapilacaktir. Hakim bu iki sartin varligina kanaat getirirse,
tagtyanin aktarmadan dolay1 sorumlu olmadigina karar verebilecektir.

Tastyanin, esyay1 giivertede tagimasi ve kiipesteye asmasi da yasaktir (m. 1151).
Ancak tasiyan, esyayi; yiikletenle akdedecegi anlasmaya (bu yondeki yazili bir
kaydi denizde tagima senedine diismesi kaydiyla) veya ticari teamiile uygunsa ya
da mevzuat geregi zorunluysa giivertede tasiyabilecektir. Bu ¢ istisnai
durumdan birinin varli§i durumunda tasiyanin esyay1 giliverteye “izinsiz”
yiiklememis oldugu kabul edilecek ve giiverteye yiikleme sebebiyle olusan
zarardan, zarar ile giiverteye ylikleme arasinda bir illiyet bagi bulunmasi
kaydiyla, tasiyanin sorumlulugu kurulamayacaktir.

Sapma, geminin mutat rotadan veya soOzlesmede kararlagtirilmig rotadan
ayrilmasi anlamia gelmekte®! ve tasiyanim sorumluluguna yol agan nedenlerden
biri olarak kabul edilmektedir. Taraflarin hak ve yikiimliiliikleri, kaptanin
denizde can ve esya kurtarma sebebiyle veya diger bir hakli sebeple rotadan
sapmis olmasi durumunda etkilemeyecek ve bu nedenle dogacak zararlardan
tastyanin sorumlulugu tesis edilemeyecektir (m. 1220). Isbu hiikmiin mefhum-u
muhalifinden kaptanin denizde can ve esya kurtarmak veya diger bir hakli sebep
“disinda” rotadan sapmis olmasi durumunda, tagiyanin bu yilizden dogacak
zararlardan sorumlu olacag anlasilmaktadir. Ancak bu sorumluluktan, tagiyan;
denizde can ve esya kurtarma veya diger bir hakli sebeple rotadan saptigim
ispatlamak suretiyle kurtulmak imkani1 bulunmaktadir.

Tasityanin TTK 5. kitap hiikiimleri uyarinca diizenlenen ve isbu ¢alismanin da
konusunu olusturan son sorumlulugu yiike 6zen sorumlulugudur. Buna gore,
tasiyan; esyanin ziya, hasar veya tesliminde gecikme zararlarindan, bunlarin
hakimiyetinde bulundugu sirada meydana gelmis olmasi1 kaydiyla sorumludur.
Ancak isbu sorumluluk rejiminin asagida ayrintisi ile ele alinacak sorumluluktan
kurtulma halleri bulunmaktadir.

Yukarida yer verilen hiikiimlere dikkat edildiginde; kanun koyucunun tagiyan
aleyhine bir sorumluluk nedenine yer verdigini, isbu sorumluluk nedenini
diizenleyen hiikiimlerde yer alan sartlarin olugmasi durumunda tasiyanin
sorumlulugunun tesisi yoluna gidilebilecegini ve tasiyanin ancak ilgili madde
hilkkmiinde zikredilen “sorumluluktan kurtulus” nedenlerini ispat ile
sorumluluktan kurtulabilecegini degerlendirmek miimkiindiir. Uygulamada en
sik tesisi talep olunan yiike 6zen sorumluluguna iliskin ise, diger sorumluluk

2l Kaner, 81.
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nedenlerinden farkli olarak, tasiyanin bu tesis talebi karsisinda sorumluluktan
kurtulus nedenleri Oncesinde bagvurabilecegi ve calismanin bir yOniiyle
konusunu teskil eden baska bir mekanizma da bulunmaktadir: bildirim ve
miisterek inceleme.

IV. TASIYANIN YUKE OZEN SORUMLULUGUNUN TATBIK
SARTLARI VE SORUMLULUK REJIMINDE YER ALAN ILGILI
HUKUMLER

1. Sorumlulugun Kapsami

Tastyan, navlun sézlesmesinin ifasinda, 6zellikle esyanin “yiikletilmesi, istifi,
elden gegirilmesi, tasinmasi, korunmasi, gézetimi ve bosaltilmasinda” tedbirli
bir tasiyandan beklenen dikkat ve 6zeni gostermekle yiikiimlidiir (m. 1178, f. 1).
Bir yiikiimliilik olarak diizenlenen isbu hiikmiin ihlalinde, tasiyana oldukga
genis bir sorumluluk alan1 birakilmaktadir. Gergekten tasiyan, esyaya hakimiyeti
sirasinda gergeklesmis olmasi kaydiyla, esyanin ziyai veya hasarindan yahut geg
tesliminden dogan zararlardan sorumludur (m. 1178, f. 2). e-TTK’dan farkli
olarak, TTK uyarinca tasiyan, navlun sézlesmesinin ifasinda, 6zellikle esyanin
“yiikletilmesi, istifi tasinmasi, elden gecirilmesi ve bosaltilmasinda” tedbirli bir
tagtyanin dikkat ve 6zenini gostermekle yiikiimlii tutulmus ve boylece maddede
sayilan islerin, aksi kararlastirilmadikga, tasiyanin ifa borcuna girdigi ve geminin
“ticari yonetimi”ne ait oldugu vurgulanmistir®?.

Hikkmiin tatbiki i¢in, lafzindan yola ¢ikarak, sorumlulugun tesisi talebinde
bulunanin; (1) ziya, hasar ya da geg teslim zararimin varligin1 ve miktarini, (2)
tagtyanin esyaya hakimiyeti sirasinda esyanin zarar gordiigiini (m.1178, f. 3) ve
(3) tastyan ispat etmesi gerekmektedir.

2. Sorumlulugun Siiresi

Yukarida da ifade edildigi iizere, tagiyan, esyanin ziyai veya hasarindan yahut
ge¢ tesliminden dogan zararlardan, ziya, hasar veya teslimde gecikmenin,
esyanin “hakimiyetinde bulundugu sirada” meydana gelmis olmasi sartiyla
sorumludur (m. 1178, f. 2). e-TTK’dan farkli1 olarak TTK uyarinca tasiyanin esya
tizerindeki hakimiyet alan1 ve dolayisiyla ylike 6zen sorumlulugunun siiresi
belirlenmistir. Buna gore; esya, yiikleten veya onun adina veya hesabina hareket
eden bir kisiden yahut yiikleme limaninda uygulanan kanun ve diizenlemeler

22 TTK Gerekge, 359.
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uyarinca esyanin taginmak iizere kendilerine teslimi zorunlu makamlardan ya da
liciincli kigilerden tasiyanca teslim alindigi andan; a) tasiyan tarafindan
gonderilene teslim edildigi ana veya b) gonderilenin esyay1 teslim almaktan
kagindigi héllerde s6zlesme veya kanun hiikiimlerine yahut bosaltma limaninda
uygulanan ticari teamiile uygun olarak gonderilenin emrine hazir tutuldugu ana
ya da c) bosaltma limaninda gegerli kanun ve diizenlemeler uyarinca esyanin
kendilerine teslimi zorunlu makamlara veya {igiincii kisilere teslim edildigi ana,
kadar tagiyanin hakimiyetinde sayilir (m. 1178, f. 3).

3. Sorumlulugun Tabi Oldugu Hak Diisiiriicii ve Zamanasim Siireleri

Esyanin ziya1 veya hasan ile geg tesliminden dolay1 tasiyana karsi her tiirli
tazminat istem hakki, bir yil i¢inde yargi yoluna bagvurulmadig: takdirde diiser
(m. 1188, f. 1). Bu siire tagiyanin esyay1 veya bir kismini teslim ettigi veya esya
hi¢ teslim edilmemisse, onun teslim edilmesinin gerektigi tarihten itibaren
islemeye baglar (m. 1188, f. 2). Riicu davas1 agma hakki, bu hakka sahip olan
kisinin, istenen tazminat bedelini 6dedigi veya aleyhine agilan tazminat
davasinda dava dilekgesini tebelliig ettigi tarihten itibaren doksan giin iginde
kullanilmadikg¢a diiser (m. 1188, f. 3).

Ayni kanunun 1246. maddesi uyarinca; 1188. madde hiikmii sakli kalmak
kaydiyla, gemi kira sozlesmeleri ile zaman carteri sozlesmeleri ve navlun
sozlesmelerinden veya konismentodan veya onun diizenlenmesinden dogan
biitiin alacaklar bir yilda zamanasimina ugramakta ve bu siire, alacagin muaccel
olmasiyla igslemeye baglamaktadir.

4. Sorumluluktan Kurtulma Halleri

Tastyana m. 1178 uyarinca ve yukarida degerlendirilen sartlar uygunlugunda
yoneltilen yiike 6zen sorumlulugunun tesisi talebi karsisinda, tagiyanin kanunda
yazili sorumluluktan kurtulma hallerinden birinin varligini ispat edebilmesi
gerekmektedir ki kendisine yoneltilen bu sorumluluktan kurtulabilsin. Bunlar;
(1) tasiyanin veya adamlarmin®® kastindan veya ihmalinden dogmayan
sebeplerden ileri gelen zarardan tasiyanin sorumlu olmayacagimi zikreden 1179.

23 “Tagtyanin adamlarr” terimi, tasimada kullamilan geminin adamlarimi, tasiyamn tagima

isletmesinde c¢alisan veya kendisini temsile yetkili kildigt kisileri ve tasima isletmesinde
calismasa bile navlun sézlesmesinin ifasinda kullandig1 diger kisileri kapsamakta (TTK m.
1179, £. 2, c. 1) ancak fiili tasiyana iliskin hiikiimler sakli tutulmaktadir (TTK m. 1179, f. 2, c.
2). Nitekim TTK m. 1191 uyarinca genel olarak fiili tagtyan hakkinda zaten 6zel sorumluluk
kural1 sevk edilmistir.
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maddesi, (2) zararin, geminin sevkine veya bagkaca teknik yonetimine iligkin bir
hareketin veya yangimn®* sonucu oldugu takdirde, tasiyanmn yalmz kendi
kusurundan sorumlu olacagini zikreden 1180. maddesi ve (3) tasiyanin, miisterek
avarya hali harig, denizde can ve esya kurtarmadan veya kurtarma tesebbiisiinden
ileri gelen zararlardan sorumlu olmayacagim zikreden 1181. maddesidir®.
Ozellikle birinci ve ikinci sorumluluktan kurtulma nedeninde tastyan aleyhine
ispat yiikii agirlastinlmistir. Ornegin tasiyan kendisinin veya adamlarinin
kastinin veya ihmalinin bu zarara sebebiyet vermedigini ispat ylikii altimdadir (m.
1179, f. 1, son climle) ve 1180. maddedeki teknik kusur ve yangina dair kurtulus
sebebinin uygulanmasinda tereddiit halinde zararin, teknik yonetimin sonucu
olmadig1 kabul edilmektedir (m. 1180, f. 2).

Denizin veya geminin isletilmesine elverisli diger sularin tehlike ve kazalari,
harp olaylari, karisiklik ve ayaklanmalar, kamu diismanlarinin hareketleri,
yetkili makamlarin emirleri veya karantina sinirlamalari, mahkemelerin el
koyma kararlari, grev, lokavt veya diger ¢calisma engelleri, yiikleten, tagitan ve
esyanin maliki ile bunlarin temsilcilerinin ve adamlarmin fiil veya ihmalleri,
hacim veya tart1 itibartyla kendiliginden eksilme veya esyanin gizli ayiplar1 ya
da esyanin kendisine 6zgii dogal cins ve niteligi, ambalajin yetersizligi ve
isaretlerin yetersizligi nedenlerinden biri (tastyanin kusursuzluk ve uygun illiyet
bagi karinelerinden yararlandigi héller) ile somut olayda ortaya ¢ikan zarar
arasinda tasiyan tarafindan illiyet bagi kurulabilmesi durumunda tagiyanin TTK
m. 1179 uyarinca sorumluluktan kurtulmasina imkan tanimmmistir. Ancak
bunlardan birinin ortaya ¢ikmasina tagiyanin sorumlu oldugu bir olayin yol actig
ispatlanirsa, tagiyan sorumluluktan kurtulamayacaktir.

Zararm, durumun gereklerine gore yukarida isaret edilen sebeplerin birinden ileri
gelmesi muhtemel ise, bu sebepten ortaya ¢iktig1 varsayilir; ancak, aksi talep
sahibi tarafindan ispatlanabilir (TTK m. 1181, f. 3). Dolayisiyla TTK, tasiyanin;
m. 1179, f. 1 anlaminda sorumluluktan kurtulabilmesi igin, zararin sebebini ve
bu sebebin gerceklesmesinde gerek kendisinin gerek adamlarinin kusurunun

24 Yangma kimin sebebiyet verdigi ya da tasiyamin adamlari yangma sebebiyet vermislerse

bunlarin yangina neden olan kusurlarimin tiirii (ticari kusur-teknik kusur) ya da derecesinin
(kast-ihmal) 6nemi yoktur; tastyamn adamlar1 yangim kasten ¢ikarmis, onleyici tedbirleri
kasten almamis, yangini1 sondiirmek hususunda gerekli ve yeterli ¢abay1 géstermemis olsalar
dahi, tasiyan sahsi kusurundan kaynaklanmayan yangmdan ileri gelen zararlardan
sorumsuzdur. Yazicioglu, 400.

Hiikkmiin mefhum-u muhalifinden, can kurtarmaya yonelik bir tesebbiis sonucu dogan
zararlardan, tesebbiisiin makul olup olmadigr dikkate alinmaksizin, tasiyanin sorumlu
tutulamayacag anlagilmaktadir.

25
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bulunmadigini ispat etmesini sart kostugu halde, m. 1181 hiikkmiinde yazil
durumlardan birinin varliginda, aksi ispatlanmadikca kendisinin ve adamlarinin
kusurunun olmadigin1 ve zarar ile sebep arasinda uygun illiyet baginin
bulundugunu varsaymaktadir?®.

Son olarak yiikletenin, esyanin cinsini veya degerini kasten gercege aykir
bildirmis olmas1 durumunda tasiyanin, her halde, esyanin ugradigi veya esyaya
iligkin ziya veya hasar nedeniyle sorumlu olmayacagmi (TTK m. 1186, f. 5)
belirtmek gerekmektedir. Ilgili TTK hiikkmiinde sadece ziya ve hasardan
bahsedilip ge¢ teslimden s6z edilmediginden, gecikme zararlar1 bakimindan;
esyanin cins veya degerinin ylikleten tarafindan kasten yanlis bildirilmesi,
tastyanin mutlak sorumsuzluk sebebi olarak kabul edilemeyecektir?’.

5. Bildirim

A. Bildirim Yiikiimliiliigiiniin Kapsami

Ziya veya hasarin en gec esyanin gonderilene teslimi sirasinda tasiyana yazili
olarak bildirilmesi sarttir. Ziya veya hasar haricen belli degilse, bildirimin
esyanin gonderilene teslimi tarihinden itibaren araliksiz olarak hesaplanacak {i¢
giin icinde gonderilmesi yeterlidir. Thbarnamede z1ya veya hasarin neden ibaret
oldugunun genel olarak belirtilmesi gereklidir (m. 1185, f. 1). Tasiyana
gonderilecek bildirimi ihtiva eden ihbarnamede ziya veya hasarin neden ibaret
oldugunun genel olarak belirtilmesi gereklidir (TTK m. 1185, f.1, c. 3). Gergek
veya muhtemel bir ziya veya hasarin s6z konusu olmasi hélinde, tagiyan ve
gonderilen, esyanin incelenmesi ve koli sayisinin belirlenmesi igin birbirlerine
uygun olan her tiirlii kolaylig1 gostermekle ylikiimliidiirler (TTK m. 1185, f. 3).

Hamburg Kurallart m. 19 paralelinde TTK; esyanin gonderilene teslimi
tarihinden itibaren araliksiz olarak hesaplanacak 60 giin i¢inde, gonderilenin
tastyana yazili olarak esyanin teslimindeki gecikmeyi bildirmesini zorunlu
kilmig ve esyanin ziyar ve hasarinda bildirim siiresine uyulmamasinin
yaptinmindan farkli olarak, siiresinde bildirimde bulunulmayan gecikme
zararlari i¢in tazminat 6denmeyecegini zikretmistir (TTK m. 1185, f. 5). Diger
bir ifade ile, ziya ve hasar i¢in bildirimde bulunulmamig olmasi halinde tagiyanin
ztya veya hasardan sorumlulugu yine de tesis olunabilirken, gecikme igin
bildirimde bulunulmamis olmasi halinde tagiyanin geg teslim sorumlulugu sona

26 TTK Gerekge, 360.
27 Yazicioglu, 401; Yetis Samli, 134.
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ermektedir. Ote yandan ziya ve hasar i¢in bildirimde buluma yiikiimliiliigiinde
bildirimin  kimin tarafindan yapilacagi kanun koyucu tarafindan
belirtilmemisken (m. 1185, f. 1), gec¢ teslim i¢in bildirimde bulunma
yiikiimliiligiinde bu bildirimin “gdnderilen” tarafindan yapilacagi kanunda
acikca zikredilmistir (m. 1185, f. 5).

B. Zaya ve Hasarda Bildirim Yiikiimliiliigiine Uyulmamasimnin Sonuclar:
Tasiyan Lehine Thdas Olunan Sorumsuzluk Karinesi

Esyanin ziya veya hasari ne bildirilmis ne de -bir sonraki béliimde incelenecegi
lizere- miistereken tespit ettirilmis olursa, tasiyanin “esyay1r denizde tagima
senedinde yazili oldugu gibi teslim ettigi ve eger esyada bir ziya veya hasarin
meydana geldigi belirlenirse, bu zararin tagryanin sorumlu olmadig bir sebepten
ileri geldigi” kabul edilmekte, ancak bu karinelerin aksini ispat imkani
bulunmaktadir (m. 1185, f. 4). Dolayisiyla bildirimde ya da tespitte
bulunulmamis olmasi halinde, tagiyanin ziya veya hasardan sorumlulugu sona
ermeyecek; sadece tastyan lehine ispat yiikii degisecektir?®.

Gergekten, ziya veya hasara iliskin olarak tagiyanin sorumlulugunu tesis etmek
isteyen ancak (1) esyay: taraflarin katilimiyla mahkeme veya yetkili makam ya
da bu husus i¢in resmen atanmig uzmanlara inceletmeden (tespit/miisterek
inceleme) ve (2) goriilen zararlar igin teslim aldig1 anda, goriilmeyen zararlar
icin ise teslim aldig1 an1 takip eden 3 giin iginde tasiyana bildirimde bulunmaktan
imtina eden yik ilgilisi, tasiyanin sorumlulugunun tesisi i¢in yine de dava
acabilecek ancak isbu davada, esyanin denizde tagima senedinde yazili oldugu
gibi teslim edilmedigini ve zararn, tasiyanin sorumlu oldugu bir nedenden
kaynaklandigini ispat etmekle yiikiimlii olacaktir.

C. Tasima Islerine Dair TTK 4. Kitap Genel Hiikiimlerinde Benzer
Hiikiim Arayisi

TTK’nm 4. Kitap “Tasima Isleri” baslikli genel hiikiimlerinde de tasiyicinin
sorumluluguna iliskin hiikiimlerin yer aldig1 yukarida belirtilmisti. Buna gore;
esyanin taginmak lizere teslim alinmasindan teslim edilmesine kadar gegecek
stire i¢inde, tasiyici esyanin ziyaindan, hasarindan veya teslimindeki gecikmeden
dogan zararlardan sorumludur (m. 875, f. 1).

2 Yazicioglu, 404.
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Ziya, hasar ve gecikme, tastyicinin en yiliksek Ozeni gdstermesine ragmen
kaginamayacagi ve sonuglarini 6nleyemeyecegi sebeplerden meydana gelmisse,
tastyici sorumluluktan kurtulur (m. 876). Yine ziya, hasar veya teslimdeki
gecikme; sozlesme veya teamiile uygun olarak iistii agik bir aracin kullanilmasi
yahut giiverteye ylikleme yapilmasi, gonderen tarafindan yetersiz ambalajlama
yapilmasi, esyanin gonderen veya gonderilen tarafindan isleme tabi tutulmasi,
yiiklenmesi veya bosaltilmasi, esyanin 6zellikle kirilma, paslanma, bozulma,
kuruma, sizma, olagan fire yoluyla kolayca zarar gérmesine yol agan dogal
niteligi, taginacak paketlerin gonderen tarafindan yetersiz etiketlenmesi ve canli
hayvan tasimasi nedenlerinden birine baglanabiliyorsa tastyici sorumluluktan
kurtulur (m. 878).

Esyanin ziyai veya hasara ugradiginin agikg¢a goriildiigii durumlarda, gonderen
veya gonderilenin en ge¢ teslim anina kadar ziyai veya hasart bildirmeleri
gerekmekte, aksi durumda esyanin sozlesmeye uygun olarak teslim edildigi
kabul edilmektedir (m. 889, f. 1).Kanun koyucu tarafindan tesis edilen isbu
karine esyanin ziyai veya hasara ugradiginin agikca tespit edilmedigi durumlarda
bu durumun esyanin tesliminden sonra yedi giin iginde bildirilmemesi
durumunda da tatbik kabiliyetini haizdir (m. 889, f. 2).

Tespit olunacag lizere; TTK 4. Kitap hiikiimleri uyarinca tasryicinin sorumluluk
rejiminde bildirim ylikimliliigliniin stireleri (m. 889 uyarinca goriinen
zararlarda derhal, gdoriinmeyen zararlarda teslimi takiben yedi giin) ile TTK 5.
kitap hiikiimleri uyarinca tagiyanin sorumluluk rejiminde bildirim siirelerinin (m.
1185 uyarinca goriinen zararlarda derhal, gériinmeyen zararlarda teslimi takiben
ii¢ gilin) birbirinden farkli olmasinin ve bildirimde bulunacak kiginin m. 1185, f.
1’den farkli olarak m. 889, f. 1’de agikca “gdnderen” olarak zikredilmesindeki
farkin yan1 sira bu siireye riayet edilmemesi durumunda tasiyici lehine dogacak
karine de her iki kitap hiikmiinde farklilagmaktadir.

Gergekten TTK m. 889, bildirim yiikiimliligiine uyulmamasi1 durumunda
“egyanin sozlesmeye uygun olarak teslim edildiginin varsayilacagini” belirtmis
ancak 5. kitapta yer alan ilgili hiikkimden (m. 1185, f. 4) farkl: olarak “bu zararin
tagtyicinin sorumlu olmadigi bir sebepten ileri geldiginin kabul olunacagina”
dair bir karine olusumuna imkan tanmimamistir. Dolayisiyla TTK 4. Kitap
hiikiimlerine tabi bir tasima hukuku ihtilafinda tagiyicinin sorumlulugunun tesisi
talebinde bulunan kisinin, zarar bildirim yiikiimliiliigline uymamas1 durumunda
tasiyict lehine dogacak karine sadece “egyanin sézlesmeye uygun olarak teslim
edildigi” yoniinde olacak ve ispat yiikii kendisi aleyhine gevrilen tesis talebinde
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bulunan kisinin bu karineyi c¢iirlitmesi durumunda tasiyicinin sorumlu oldugu
sebepten zararin ileri geldigini ispat etmesine gerek kalmaksizin yine tasiyici
ispat kiilfeti ile kars1 karsiya kalacaktir. Bu dogrultuda TTK 5. kitap ile ilgili
alanda ihdas olunan karinenin TTK 4. Kitap benzer hitkmiine kiyasen tasryani
cok daha genis anlamda korudugu sonucuna varilmaktadir.

TTK 5. kitap hiikiimlerinden (m. 1185, f. 5 uyarinca teslimi takiben 60 giin
olarak belirlenen siireden) farkli olarak, TTK 4. Kitap hiikiimlerinde geg teslim
zararlarinda bildirimde bulunma siiresi teslimi takiben 21 giin olarak belirlenmis
ancak bildirimde bulunacak kisinin yine agikca “gdnderilen” olacagi
zikredilmistir (m. 889, f. 3). Her iki kitap hiikiimlerinde paralel olan diger husus
ise hem TTK m. 889, f. 3 hem de TTK m. 1185, f. 5 uyarinca ge¢ teslimde
siiresinde bildirim ylikiimliiliigiine uyulmamis olmasi durumunda gecikme
zararlari i¢in tazminat denmeyecegidir.

6. Sorumlulugun Sinirlandiriimasi

Tastyanin yukarida isaret edilen sorumluluk rejiminin tesis edilmesi ve
sorumluluguna gidilmesi yoniinde kanaatlerin olugsmasi akabinde kendisi lehine
ihdas edilmis olan bir mekanizma da sorumlulugunu sinirlayabilme
mekanizmasidir. Tagtyanin sinirh sorumlulugu; sadece TTK degil, tasiyanin
sorumluluguna dair akdedilen tiim milletlerarasi s6zlesmelerde yer aldig1 gibi,
deniz yolu tasimaciligina da 6zgili olmamakta, tiim tagima sistemlerinde tagimay1
istlenen kisi lehine, farkli miktarlarla da olsa, 6ngoriilmektedir.

Tastyan, esyanin ugradig1 veya esyaya iliskin her tiirlii ziya veya hasar nedeniyle,
her halde, hangi sinir daha yiiksek ise o sinirin uygulanmasi kaydiyla, koli veya
{inite basma 666,67 Ozel Cekme Hakkini>’(OCH) veya ziyaa ya da hasara
ugrayan esyamin gayri safi agirliginm her bir kilogrami igin iki OCH’yi
karsilayan tutar1 agan zarar i¢in sorumlu olmayacaktir (m. 1186, f. 1). Ancak
esyanin cinsi ve degerinin yiliklemeden dnce yiikleten tarafindan bildirilmis ve
denizde tagima senedine yazilmis olmasi durumunda tasiyan smirli sorumluluga
iliskin TTK m. 1186 hiikkmiinden yararlanamayacaktir. OCH ise fiili 6deme

2 OCH, Uluslararas1 Para Fonu tarafindan, 1969 yilinda meydana getirilmis uluslararast bir

rezerv para birimidir. TTK anlaminda gerceklestirilecek bir hesaplamamn OCH karsihig, fiili
O0deme giiniindeki veya taraflarca kararlastirilan diger bir tarihteki, Tiirkiye Cumhuriyet
Merkez Bankasinca belirlenen degerine gore Tiirk lirasina ¢evrilir. Tirk hukukunda ve
uygulamasinda, kural olarak, BK m. 83 uyarinca “fiili 6deme giinii” esas alindigindan, TTK
m. 1186, f. 1 bu dogrultuda kaleme alinmus, ayrica Lahey-Visby Kurallar1 uyarmca
Ongoriilmiis olan “taraflarin kararlastirdigi tarih” secenek olarak eklenmistir. Bkz. TTK
Gerekge, 361.
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giiniindeki veya taraflarca kararlastirilan diger bir tarihteki, Tiirkiye Cumhuriyet
Merkez Bankasinca belirlenen degerine gore Tiirk Lirasina gevrilecektir.

Gecikmeden dogan zararlar icin 1968 tarihli Konismento ile ilgili Bazi
Kurallarin =~ Birlestirilmesi ~ Hakkindaki ~ Uluslararasi  Konvansiyonun
Degistirilmesine  iliskin Protokol’® [Lahey-Visby Kurallari]bir hiikiim
bulunmadig i¢in, bu konuda Hamburg Kurallar1 (m. 6), TTK nin ilgili hiikkmi
sevk edilirken goz Oniinde bulundurulmus ve tasiyanin tasima siiresinin
astlmasindan dogan sorumlulugunun, geciken esya i¢in 6denecek navlunun iki
buguk kati ile sinirli oldugu ancak bu tutarin, navlun sézlesmesine gore ddenecek
toplam navlun miktarindan fazla olamayacag zikredilmistir (TTK m. 1186, f. 6).
Diger bir anlatimla, tasiyanin gec¢ teslimden kaynaklanan zararlardan
sorumlulugu, herhalde sdzlesme uyarinca 6denecek navlun miktari ile sinirh
tutulmustur®’. Bu hitkmiin yine CMR (m. 23) paralelinde hazirlanan TTK m.
882, f. 3 uyarinca “tasiyic1” i¢in dngdriilen geg teslimden dogan sorumlulugun
sinirlandirilmast hesabindan farkli oldugunu belirtmek gerekmektedir. Ilgili
hilkkme gore, tastyicinin geg teslimden dogan sorumlulugu, tasima iicretinin ii¢
kat1 ile sinirlidir.

Ancak tasiyan, 1186. maddede dngoriilen sorumluluk simirlarindan; zarara veya
teslimdeki gecikmeye, kasten veya pervasizca bir davramsla®? sebebiyet
verdiginin ispat edilmesi halinde yararlanamayacaktir (m. 1187, f. 1).

V. SORUMSUZLUK KARINESININ DOGUMUNUN ONUNDE
BIiLDIiRiM YUKUMLULUGUNE BiR ALTERNATIF OLARAK
“MUSTEREK iINCELEME”YE DAIR SORULAR

Gonderilen; esyay1 teslim almadan, tagiyan, kaptan veya gonderilen, esyanin hal
ve durumunu, Ol¢ili, say1 veya tartisini tespit ettirmek amaciyla onlari

30 Tiirkiye Lahey-Visby Kurallar’na taraf degildir. Ancak, Lahey-Visby Kurallari, TTK nin

ozellikle tastyanin ziya ve hasardan sorumlulugunun smirlandirilmasina iliskin 1186. maddesi
hiikm{ii hazirlanirken dikkate alinmistir.

Yazicioglu, 408.

Pervasizca hareketin tayininde iki unsurun varligindan bahsedilebilir. Birinci unsur; belirli bir
sekilde davranma veya davranmama yiikiimliiliigiiniin, diisiincesizce ve agir bir bigimde ihlal
edilmis olmasini ifade ederken, ikinci unsur muhtemelen boyle bir zarar meydana gelecegine
iligkin bilingtir ve herhangi bir zarar verici olayin degil, somut olayda zarara sebebiyet veren
olayin meydana gelme ihtimalinin meydana gelmeme ihtimaline gore daha yiiksek oldugunun
bilinmesini ifade eder. Bkz. Yazicioglu, 276; Duygu Damar, ‘Milletlerarasi Tasima
Hukukunda “Wilful Misconduct” Kavramimin Tarihgesi ve Terclimesi’ (2004) 24(1-2) MHB
379, 380.
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mahkemeye veya yetkili diger makamlara ya da bu husus icin yetkili
uzmanlara®® inceletebilir. Miimkiin oldukca diger taraf da incelemede hazir
bulundurulur (m. 1184, f. 1). Bu inceleme talebi ile bagvuran bakimindan hukuki
yarar gozetilmekte oldugundan (delilin hemen tespit edilememesi halinde
kaybolacagi yahut ileri siiriilmesinin 6nemli 6l¢lide zorlasacagi ihtimal dahilinde
oldugundan), isbu resmi inceleme talebinin 6100 sayili Hukuk Muhakemeleri
Kanunu** (HMK) uyarinca “delil tespiti” niteliginde oldugu kabul edilmelidir>°.
Bu husus “Inceleme” baglikli TTK 1184. maddesi uyarinca diizenlenmistir.

Taraflarin katilimiyla “mahkeme veya yetkili makam ya da bu husus i¢in resmen
atanmis uzmanlar” tarafindan esyanin incelemesi yapilmissa bildirime gerek
yoktur (m. 1185, f. 2). Bu nedenledir ki, somut bir ihtilafta bildirim
yiikiimliiligiine TTK m. 1185, f. 1 uyarinca uyulmamis olmasinin yani sira TTK
m. 1185, f. 2 anlaminda gergeklestirilebilecek “miisterek incelemenin de
yoklugu” artik tasiyanin sorumsuzluk karinesinden yararlanmasina olanak
taniyacaktir.

Tastyanin yike 6zen sorumlulugunun tesisini talep eden kisinin bildirim
yiikiimliiliigiine uyulmamis olmasina ragmen miisterek incelemenin varligmi
ispat etmesi durumunda ise tasiyan, TTK m. 1185, f. 4 uyarinca ihdas olunan bu
ikili sorumsuzluk karinesinden yararlanamayacaktir. Ispat yiikii acisindan
olduk¢a 6nem arz eden “miisterek inceleme”ye dair TTK m. 1185, f 2
hiikmiiniin bu nedenle asagida ayrintisi ile incelenmesi amaglanmaktadir.

1. TTK m.1184 Uyarinca Inceleme mi TTK m.1185, £.2 Uyarinca Miisterek
Inceleme mi?

Yukarida da isaret edildigi tizere TTK 5. kitap hiikiimleri kapsaminda
“inceleme”ye dair iki hiikiim bulunmaktadir. Bunlardan biri “Inceleme”

33 Mehaz Alman Ticaret Kanunu’nun 610. paragrafi terciime edilirken “resmen tayin olunmus

eksperler” olarak kanuna gegen ibare, “yetkili uzmanlar” olarak degistirilmistir, ¢iinkii bu tiir
uzmanlar ic¢in “resmi tayin” usulii bulunmayip, yliriirliikteki mevzuata goére “sigorta
uzmanlari”na yetki verilmesi s6z konusudur. fleride, baska uzman gruplarna da yetki
verilebilecegi diisiiniilerek, genel bir ibare tercih edilmistir. Bkz. TTK Gerekge, 361. Ayrica
bkz. Didem Algantiirk Light, “Yeni TTK Uyarinca Navlun Sozlesmelerinde Yiikii Inceleme ve
Bildirim’ (2012) 18(2) Marmara Universitesi Hukuk Fakiiltesi Hukuk Arastirmalar1 Dergisi
521-522.

36100 sayih Hukuk Muhakemeleri Kanunu, Kanun Numarasi: 6102, Kabul Tarihi: 12.01.2011,
RG 04.02.2011/27836.

35 Algantiirk Light, 519.
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basligini haiz 1184. madde hiikmii digeri, “Bildirim” baglig1 altinda diizenlenen
1185. maddesinin ikinci fikras1 hiitkmiidiir.

Her iki hiikiim lafz1 incelendiginde bildirime gerek birakmayan ve dolayisiyla
varligl durumunda tagtyan lehine TTK m. 1184, f. 4 anlaminda sorumsuzluk
karinesinin dogumunu engelleyen “inceleme”nin aslinda TTK m. 1185, f. 2
anlaminda aranan inceleme oldugunu belirtmek yanlis olmayacaktir. Nitekim
TTK m. 1184 “mimkin olduk¢a incelemede diger tarafin da hazir
bulundurulacagin1” zikretmekte ve dolayisiyla hilkkmiin gereginin yerine
getirilmesi i¢in her iki tarafin istirakinin zorunlu olmadigini isaret etmektedir.
Ayrica TTK m. 1184 hiikmii anlaminda yapilacak bir incelemenin TTK m. 1185,
f. 1 uyarinca gergeklestirilecek bildirim yiikiimliliigiinti kaldiracagt madde
metninde zikredilmemisken, TTK m. 1185, f. 2 anlaminda yapilacak (miisterek)
incelemenin bildirim yiikiimliiliigiinii ortadan kaldiracagi acikga zikredilmistir.
Bu nedenle sorumsuzluk karinesinin de diizenlendigi bildirim yiikiimliiliigii ile
miisterek incelemeye iligkin hiikiimlere de yer verilen 1185. maddenin bagliginin
sadece “Bildirim” degil ancak “Bildirim ve Miisterek Inceleme” olmasi gerektigi
diistiniilmektedir.

2. Mehaz Hiikiim ve Ilgili Milletlerarasi Sozlesmeler Lafizlari

TTK’nin mehazi Alman Ticaret Kanunu’dur®®. TTK’da yukarida isaret edilen
Inceleme ve Miisterek Inceleme’ye dair sirasiyla m. 1184 ile m. 1185, f. 2
hiikiimlerinin Alman Ticaret Kanunu karsisindaki konumlarini tespit edebilmek,
kanun koyucunun amacini belirlemek agisindan 6nem tagimaktadir.

Alman Ticaret Kanunu’nda yer alan “Hasarin Belirlenmesi” (Determination of
Damage) baslikl1 610. madde uyarinca:

“Gonderilen esyay1 teslim almadan, kaptan veya gonderilen, esyanin hal
ve durumunu, 6l¢ii say1 veya tartisini tespit ettirmek amactyla onlar1 yetkili
makamlara veya resmen atanmis uzmanlara inceletebilir. Miimkiin
oldukga diger taraf da incelemede hazir bulundurulur”

denilmektedir.

Tespit olunacag iizere mehaz hiikiim ile TTK ilgili hitkkmii (m. 1184) arasinda
birtakim farkliliklar bulunmaktadir. Ornegin TTK m. 1184, f. 1 uyarinca

36 Handelsgesetzbuch (HGB). Kanunun 05.07.2016 tarihli degisiklik ile birlikte giincel hali igin
bkz. <http://www.gesetze-im-internet.de/englisch_hgb/englisch_hgb.pdf>. Erisim Tarihi:
20.07.2022.
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“tagiyana” da taninan inceleme yaptirma yetkisi, Alman Ticaret Kanunu m. 610
uyarinca “tagtyana” taninmamistir. Bu durum “kaptanin” siklikla tasiyanin
temsilcisi oldugunun kabulii ile aciklanabilir. Ancak ozellikle giinlimiiz
tasimalarinda akdi ve fiili tagiyanlarin varligi karsisinda kaptanin her zaman
tagtyanin temsilcisi sayilmayabilecegini ve kaptanin katilimimin tagiyanin
katilimi hitkmiinde olmayabilecegini kabul etmek gerekmektedir. Ay sekilde
TTK uyarinca “mahkemeye” esyanin inceletilecegi acikca zikredilmisken,
Alman Ticaret Kanunu; incelemenin “yetkili makamlar ya da resmen atanmis
uzmanlar” tarafindan gercgeklestirilebilecegini zikretmektedir. Her iki hiikiimde
de ortak olan husus, bu maddeler kapsaminda incelemenin gerceklestirilmesinin
bildirim yiikiimliiliigiine bir etkisinin olmamasidir.

Alman Ticaret Kanunu’nda yer alan “Hasarin Thbar1” (Notification of Damage)
baslikli 611. madde, 2. fikrasinda ise:

“Esyanin durumu, Ol¢ii, sayr ya da agirligr 1. fikranin 1. ciimlesinde
belirtilen siireden (esyanin teslimi sirasinda/ii¢ giin i¢inde) sonra olmamak
kaydiyla her iki tarafin katilimryla yetkili makamlara veya resmen atanmis
uzmanlarca belirlenmisse, bildirime gerek yoktur”

denilmektedir.

Yine tespit olunacag iizere, mehaz hiikiim ile TTK ilgili hitkkmii (m. 1185, f. 2)
arasinda birtakim farkliliklar bulunmaktadir. Oncelikle miisterek inceleme icin
bir siire smir1 Alman Ticaret Kanunu'nda olmasina ragmen (bildirim
ylikiimliiliigi i¢in 6ngdriilen smir) TTK m. 1185, f. 2°de miisterek incelemenin
gercgeklestirilmesi i¢in bu yonde kanun koyucu tarafindan zikredilen bir {ist sinir
bulunmamaktadir. Mehaza uygun olarak miisterek incelemede bir iist siirenin
belirlenmemis olmasi, sonuglari tasiyanin yiike 6zen sorumlulugunun tesisi
noktasinda ve ispat kiilfeti acisindan bu denli 6nem tasiyan hiikmiin tatbik ve
yorumlanma kabiliyetini oldukca belirsizlestirmektedir.

Incelemeye iliskin TTK 1184. maddenin mehaz ile olan iliskisinde oldugu gibi,
TTK m. 1185, f. 2 uyarinca da miisterek incelemede “mahkeme” incelemeyi
gerceklestirecek bir kurum olarak ayrica zikredilmis olmasina ragmen, mehazi
Alman Ticaret Kanunu m. 611, f. 2 uyarinca mahkemeden 0zel olarak
bahsedilmemis olmasi ve “yetkili makamlar veya resmen atanmig uzmanlar”
ifadesinin kullanilmis olmas1 da mehaz hitkmii ile TTK m. 1185, f. 2 arasindaki
bir diger farkliliktir.
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Calisma konusu inceleme ve miisterek inceleme hiikiimlerine karsilik gelen
milletleraras1 sozlesme hiikiimlerinin de degerlendirilmesi gerekmektedir.
Nitekim kanun koyucu, gerekcesinde de belirtmis oldugu {izere TTK nin 5. kitap
hiikiimlerini sevk ederken sadece Tiirkiye’nin taraf sifatini haiz oldugu Lahey
Kurallari’'nin degil ve fakat taraf olmadigi Lahey Visby ve Hamburg
Kurallari’nin da etkisinde bir TTK sistematigi ihdas etmistir.

Lahey Kurallar1 ve Lahey Visby Kurallar1 m. 3, p. 6,3 uyarinca; “esyanin teslim
alindig1 sirada, durumu, miisterek sdrvey ya da incelemeye konu edilmisse yazil
bildirime gerek olmadig1” belirtilmekte, ayn1 dogrultuda Hamburg Kurallar1 m.
19, p. 3 uyarincada “gonderilene teslim edildigi sirada esyanin durumu taraflarca
miigterek sorvey ya da incelemeye konu edilmisse ziya veya hasara iligkin yazili
bildirime gerek olmadig1” ifade edilmektedir.

Yukarida isaret edilen Lahey, Lahey-Visby ve Hamburg Kurallari’nin ilgili
hiikiimleri dikkate alindigida “inceleme” ve “miisterek inceleme” arasinda bu
sozlesmeler agisindan bir farklilik dngoriilmedigi ve ikisinden birinin varliginda
bildirimde bulunma yiikiimliiliigiiniin ifasina gerek kalmayacaginin zikredildigi,
ancak Alman Ticaret Kanunu'nun da etkisiyle TTK m. 1185, f. 2 uyarinca
bildirimde bulunma yiikiimliiliigliniin ifasinin sadece “miisterek inceleme”nin
varliginda aranmayacagi sonucuna varilabilmektedir. Dolayisiyla isaret edilen
milletleraras1 sozlesmeler taraflarin katilimiyla gerceklesen bir “miisterek
sorvey” olmasa dahi “inceleme” varliginda dahi bildirim yiikiimliligliniin
kalktigin1 ve tasiyanin sorumsuzluk karinesinden yararlanamayacagini
zikretmektedirler. Bu incelemenin gegerliligi icin isaret edilen milletlerarasi
sozlesme hiikiimlerindeki iist sinir “esyanin génderilen tarafindan teslim alindig
an” olarak belirlenmistir.

Halihazirda yiiriirliikte bulunmayan 2009 tarihli Kismen veya Tamamen Deniz
yoluyla Uluslararasi Esya Tasima Sozlesmeleri Hakkinda Birlesmis Milletler
Anlagmas1 [Rotterdam Kurallari]ise inceleme ve miisterek inceleme arasindaki
farklilig1 su sekilde ortaya koymustur (m. 22, p. 3): “bu hiikiimde belirtilen
bildirime, esyanin tagiyan ya da deniz yolunu ifa eden tarafca teslim edildigi kisi
tarafindan ziya veya hasara iliskin olarak misterek bir incelemeye konu edilmesi
durumunda gerek bulunmamaktadir”. Bu sekilde deniz yolu ile esya
tasimaciligina dair bir milletleraras1 sézlesme olarak ilk defa Rotterdam
Kurallari’nda, bildirim yiikiimliiliigiiniin sadece “miisterek inceleme” ile
kalkacag1 zikredilmistir. TTK m. 1184 ile m. 1185 f. 2 hiikiimleri uyarinca
“inceleme” ve “miisterek inceleme” mekanizmalari arasinda kanun koyucu
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tarafindan gozetilen farkliligin, Rotterdam Kurallar1 m. 22, p. 3 hiikmiine
paralellik arz ettigini bu nedenle sdylemek, yanlis olmayacaktir.

3. TTK m. 1185, f. 2’de Zikredilen Tatbik Sartlar

Bu noktaya kadar TTK m. 1185, f. 1 uyarinca Ongdriilen bildirim
yiikiimliiligiiniin kanunun agik lafz1 karsisinda, ancak yiiriirliikteki milletlerarasi
sozlesmelerden farkli olarak, sadece “miisterek inceleme”nin varliginda kalktigi
sonucuna varmak ve “Inceleme” bashikli TTK m. 1184 hiikmii ile “Miisterek
Inceleme”yi isaret eden TTK m. 1185, f. 2 hiikmiiniin farkli uygulama
kosullarim1  ve hiikiimleri haiz maddeler olduklarmi belirtmek yanlis
olmayacaktir.

TTK’nin 1185. maddesinin 2. fikrasinin tatbik sartlarini belirleyebilmek igin
oncelikli olarak “esyanin incelenmesi” ifadesine yer vermek suretiyle atifta
bulundugu  “Inceleme” baslikli 1184. maddesi unsurlarini belirlemek
gerekmektedir. Bu unsurlar; (1) esya gonderilen tarafindan teslim alinmadan, (2)
tastyan veya kaptan ya da gonderilen tarafindan (3) esyanin hal ve durumunu,
ol¢li, sayi, tartisini tespit ettirmek amaciyla onlar (4) yetkili mahkemeye/yetkili
diger makamlara/bu husus i¢in atanmig yetkili uzmanlara inceletebilmesi olarak
belirlenebilir. Dolayisiyla 1184.madde hiikmii tatbiki igin bir ist siire
ongoriilmiis ve incelemeyi gergeklestirebilecek kurumlar yetkili mahkeme ya da
yetkili diger makamlar ya da bu husus i¢in atanmig yetkili uzmanlar olarak
belirlenmistir.

Calisma agisindan 6nem tasiyan ise TTK m. 1185, f.1 anlaminda “bildirim
yikiimliilligiinii” ortadan kaldiran TTK m. 1185, f. 2 g¢ergevesinde
gerceklestirilen “miisterek inceleme”nin tatbik sartlaridir. Ilgili maddede; (1)
esyanin incelenmesinin (2) taraflarin katilimiyla (3) mahkeme/yetkili makam/bu
husus i¢in resmen atanmis uzmanlar tarafindan yapilmis olmasi durumunda
bildirime gerek olmayacag1 zikredilmektedir. ilk unsurun yerine esyanin
incelenmesini diizenleyen ve yukarida isaret edilen m. 1184 hiikmii unsurlarini
koymak suretiyle aslinda kanun koyucunun dolayli olarak da olsa miisterek
inceleme igin bir {ist simir 6ngdrdiigii sonucuna varilabilmektedir. Neticede
mehaz Alman Ticaret Kanunu’nu ilgili hilkkmiinden (m. 611, f. 2) farkli olarak
TTK m. 1185, f. 2’de miisterek inceleme i¢in agikca zikredilmemis olan siirenin
TTK m. 1184’de O6ngoriilen “gonderilen esyayi teslim alincaya degin” devam
ettigi sonucuna varilabilecektir.
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Miisterek inceleme i¢in kanun koyucunun aradigi ilk unsurun yerine TTK m.
1184 anlaminda yapilacak incelemenin konulmasi ile birtakim geligkilerin de
yasanacagi agiktir. Gergekten mehaz Alman Ticaret Kanunu m. 610 ile m. 611,
f.2 hiikiimlerindeki ve hatta e-TTK m. 1065 ile m. 1066, f.2 hiikiimlerindeki
“incelemeyi gergeklestirecek kurumlar arasindaki” uyum TTK m. 1184 ile m.
1185, f. 2 arasinda saglanamamuistir. Nitekim kanun koyucu TTK sistematiginde
m. 1184 anlaminda incelemeyi gergeklestirebilecek kurumlart; yetkili
mahkeme/yetkili diger makamlar/bu husus i¢in atanmis yetkili uzmanlar olarak
belirlemis ve hatta madde gerekgesinde “bu tiir uzmanlar i¢in resmi tayin usuli
bulunmadigindan “resmen tayin olunmus eksperler” ifadesinin “yetkili
uzmanlar” olarak degistirildigini” ifade etmistir. Ancak ve ancak hemen takip
eden 1185. maddenin miisterek incelemeyi diizenleyen ikinci fikrasinda
miisterek  incelemeyi  gerceklestirebilecek  kurumlar  “mahkeme/yetkili
makam/bu husus i¢in resmen atanmis uzmanlar” olarak e-TTK ya paralel ancak
TTK’nin bir Onceki maddesi lafzina ve gerekcesine aykiri bir sekilde
zikredilmigtir. “Resmen tayin usulii bulunmadigini” hemen bir 6nceki hiikiim
gerekcesinde zikreden kanun koyucunun; m. 1185, f. 2 hiikmiinde resmen
atanmig uzmanlara yer vermesinin sehven, e-TTK’daki lafz1 degistirmeyi
atlamak suretiyle yaptigi kanaatlerini tasimakta ve bu kisilerin yetkili uzman
olarak anlagilmasi gerektigi diistincesindeyiz.

TTK m. 1185, f. 2 hiikkmiiniin uygulama sartlarindan bir digeri de “taraflarin
katilimiyla” ifadesidir. Bircok deniz ticareti hukuku ihtilafinda zararin
olusumundan aylar sonra diizenlenen ve sigorta eksperleri tarafindan hazirlanan
eksper raporlarinin (TTK m. 1185, f. 2 diizenlemesinde agikc¢a bir iist siire de
Ongoriilmemis oldugundan) yetkili makam tarafindan diizenlenmis olmasindan
bahisle ve “taraflarin katilimi1” ifadesinin sadece ifadeyi takip eden mahkeme
tarafindan yapilacak incelemelerde aranacagi iddiasiyla bildirim yiikiimliligtini
kaldirdig1 yiik ilgilileri/sigortacilar1 tarafindan ileri siiriilmektedir. Kanun
koyucu hiikmiin lafzinda “taraflarin katiliminin” hem mahkeme hem yetkili
makam hem de bu husus i¢in yetkili uzmanlarca yapilacak incelemelerde
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aranmas1 gerektigini acikca ifade etmesi gerekmektedir ki bu yonde olusan
belirsizlik de giderilebilsin. Nitekim uygulamanin tatbiki de bu yéndedir®’.

Neticede “Bildirim ve Miisterek Inceleme” basligi altinda diizenlenmesi dnerilen
TTK m. 1185 hiikmiiniin ikinci fikrasinin: “Esyanin miistereken incelemesi, esya
gonderilen tarafindan teslim alinmadan, her iki tarafin katilimiyla; mahkeme
veya yetkili makam ya da bu husus i¢in yetkili uzmanlarca yapilmigsa bildirime
gerek yoktur” seklinde diizenlenmesi durumunda yukarida isaret edilen tim
eksiklik, farklilik ve ihtilaflarin giderilecegi ve uygulamanin daha net bir hilkme
tabi kilinacagi diigiiniilmektedir.

VI. SONUC VE DEGERLENDIRME

Tastyanin sorumluluk rejiminde temel mevzuat TTK 5. kitap hiikiimleridir.
Tastyanin sorumluluk nedenlerinden bir tanesi de yiike 6zen sorumlulugudur.
Yiike 6zen sorumlulugunun tesisi bir pin-pon miisabakasi gibi emtianin riskine
katlanma yiikiimliisii/emtia sigortacisi (riicu davasinda) ile tasiyan arasinda
gerceklesmektedir. i1k adimda davaci yiik ilgilisinin; hasar/ziya ya da geg teslim
zararini, miktarni, tasiyanin hakimiyet alaninda gerceklestigini hak diisiiriicii
stire igerisinde ikame etmis oldugu davasinda ortaya koymasi beklenir. Karsi
hamlede davali tasiyanin sorumluluktan kurtulmasi i¢in TTK tarafindan
kendisine taninan hiikiimlerden birinin tatbik kabiliyetini ispat edebilmesi
gerekir. Ancak bunun yerine TTK m. 1185, f. 1 anlaminda bildirim
yiikkiimliliigiine uyulmadigmi ya da m. 1185, f. 2 anlaminda miisterek
incelemenin ger¢eklesmedigini ispat ile tasiyan kendi lehine bir sorumsuzluk
karinesi (m. 1185, f. 4) tesis edebilir.

37 Gergekten uygulamada da “taraflarin katilimi” miisterek incelemede sadece mahkeme
tarafindan yapilacak incelemede degil diger incelemelerde de aranmakta ve taraflarin her
ikisinin katilimmin var olmadigi durumlarda bu incelemenin bildirim yiikiimliligiini
kaldirmadigina karar verilmektedir. Yargitay 11. HD, 08.05.2000, E. 2000/2831, K. 2000/3875
kararinda; “...yahut yiikiin hal ve vaziyetini, 6l¢ii, say1 veya tartisin1 en geg teslim sirasinda
her iki tarafin istirakiyle resmen tespit ettirecektir. Uygulamada, bosaltma limaninda yiikiin
kismi ziya ve hasari, gonderilen veya temsilcisi ile kaptanin istiraki suretiyle kargo raporu
tanzim edilmektedir. Bu yapilmamus ise tespitin mahkeme karariyla veya bu isleri yapmakla
gorevlendirilmis salahiyetli makam tarafindan yahut bu husus i¢in resmen tayin edilmis
cksperler vasitasiyla yapilmasi gerekmektedir. Bu sikta yani malin tesliminden sonra
mahkemece yapilacak tespitte her iki tarafin tespit sirasinda hazir bulundurulmas: sarttir. Tek
tarafl1 tespit yeterli degildir.” demek suretiyle bu hususu isaret etmistir. Benzer sekilde
Yargitay 11. HD, 03.02.1986, E. 1985/7691, K. 1986/386 sayili kararinda; ancak TTK. nun
1065. maddesinde belirtilen sekilde ve taraflarin istirakiyle bir tesbit yapilmissa bu ihbara
gerek yoktur (TTK. 1066/11.) denilmektedir.
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Bunun karsisinda davacinin iki karineyi ¢liriitmesi gerekecektir; esyanin denizde
tagima senedinde belirtildigi gibi teslim edilmedigi ve zararin tagtyanin sorumlu
oldugu bir sebep dolayisiyla gergeklestigi. Dolayisiyla bildirim yiikiimliiligi
(ihbar kiilfeti) ya da miisterek incelemeyi yerine getirmeyen yiik ilgilisi agir bir
ispat yiki ile kars1 karsiyadir. Bu denli onemli “bildirim ve miisterek
inceleme”nin birtakim sorulara muhatap olmasi1 kaginilmazdir.

Oncelikli olarak belirtilmesi gereken “Inceleme” bashigini haiz TTK m. 1184
hiikkmiiniin, sorumsuzluk karinesinin dogumunu engelleyen TTK m. 1185, f. 1
bildirim yiikiimliiliigliniin yerine ge¢medigi hususudur. TTK m. 1185, f. 2
hiikkmiiniin a¢1k lafzindan bildirime gerek birakmayanin; esyanin incelenmesinin
taraflarin katihmi ile saglanmasi durumunda gergeklesen inceleme oldugu
belirtilmelidir. Bu nedenle TTK m. 1185 hiikmiiniin baslig1 -ilgili hiikkiimde hem
bildirim hem miisterek inceleme hem de bunlarin yoklugunda tasiyan lehine
dogacak sorumsuzluk karinesi diizenlendiginden- “Bildirim ve Miisterek
Inceleme” olmalidir. Mehaz Alman Ticaret Kanunu da bu dogrultuda sadece
migterek incelemenin varliginda bildirim  ylkiimliligiiniin  ifasinin
aranmayacagini zikretmekteyse de ilgili Alman Ticaret Kanunu hiikiimleri ile
TTK hiikiimleri arasinda farkliliklar bulunmaktadir. Bu farkliliklarin en 6nemlisi
Alman Ticaret Kanunu m. 611, f. 2 ile miisterek inceleme i¢in agik¢a dngoriilen
stire sinirinin, TTK m. 1185, f. 2 ile agik¢a dngdriillmemis olmasidir.

Lahey, Lahey-Visby ve Hamburg Kurallari’nda ise durum biraz daha farklidir.
Ilgili sézlesme maddeleri bildirim yiikiimliiliigiinii kaldiracak mekanizmanin
“inceleme” veya “miisterek sorvey” oldugunu belirtmek suretiyle, siire sinirina
riayet etmek kaydiyla, tek tarafli olarak yapilacak incelemelerin de bildirim
yiikiimliiligiinii kaldirmasina cevaz vermistir.

Bu noktada halihazirda yiirtirliikkte olmayan Rotterdam Kurallari’nin “joint
inspection” kavramina yer vermek suretiyle sadece miisterek incelemenin
bildirim kiilfetini ortadan kaldirdiginmi zikrettigini belirtmek gerekmektedir. Su
halde TTK m. 1185, f. 2 hiikmiiniin Rotterdam Kurallari’nin isbu ilgili
maddesine paralel kurgulandigini ve ancak miisterek incelemenin varligi
durumunda bildirim yilikiimliiligiine uyulup uyulmadiginin aranmayacagini ve
bunun tagiyanin sorumsuzluk karinesinin dogumunu engelleyecegini belirtmek
yanlis olmayacaktir.

Bu denli 6nemi haiz TTK m. 1185, f 2 hilkmiiniin tatbik sartlarindaki
belirsizliklerin de giderilmesi gerekmektedir. Hiikkmiin 6ncelikle TTK m. 1184
anlaminda bir incelemeyi isaret ettigi ancak bunun yani sira bu incelemenin
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“taraflarm  katilmiyla”  gerceklesmesinin  gerektigini sOylemek yanlig
olmayacaktir. e-TTK doneminde inceleme ve miisterek incelemeyi
gerceklestirebilecek kisiler; mahkeme veya salahiyetli diger makam yahut bu
husus i¢in resmen tayin olunmus eksperler olarak belirlenmis ve TTK
gerekcesinde de belirtildigi  lizere “uzmanlar i¢in resmi tayin usulii
bulunmadigindan” bu son grup TTK m. 1184, f. 1 ile “yetkili uzman” olarak
degismisken ayni degisiklik m. 1185, f. 2’ye yansitilmamistir. Madem ki TTK
m. 1185, f. 2 tatbiki m. 1184 hikmi sartlarinin yerine getirilmesini
kapsamaktadir, ilgili maddelerde zikredilen kurumlarin ve madde gerekgelerinin
tutarli olmasi kanun koyucudan beklenmektedir.

Sorumsuzluk karinesinin tasiyan lehine dogmasi m. 1185, f. 1 anlaminda ihbar
kiilfetinin yerine getirilmemesi ve m. 1185, f. 2 anlaminda miisterek incelemenin
(taraflarin katilimiyla) yapilmamis olmasina baglidir. Her ne kadar uygulamada
taraflarin  katiliminin sadece mahkemece yapilacak incelemede aranmasi
gerektigi ileri siiriilse de Yargitay’in uygulamasi taraflarin katilimiin madde
metninde zikredilen her bir kurum tarafindan yapilacak incelemede aranmasi
yoniindedir ki bu sekilde inceleme “miisterek” olabilsin. Son olarak, mehaz
hiikiimden ve ilgili milletlerarasi sézlesme hiikiimlerinden farkli olarak TTK m.
1185, f. 2 uyarinca “agik¢a” Ongdriilmeyen miisterek inceleme azami siiresinin;
madde metninin “Inceleme” bashkli TTK m. 1184 hiikmiine “esyanin
incelemesi” demek suretiyle “zimnen” atifta bulunuyor olmasi dolayisiyla bu
maddede zikredilen siireye riayet edilmek suretiyle yani “en ge¢ gonderilen
esyay1 teslim alana kadar” olarak anlagilmasi gerektigi de belirtilmelidir.

Yukaridaki tiim agiklamalar 15181nda, tagiyanin yiike 6zen sorumlulugunun tesisi
asamasinda bu denli 6nem arz eden ve bildirim yiikiimliiliigiiniin yerine gegmek
suretiyle tasiyanin lehine olusacak sorumsuzluk karinesinden yararlanmasini
engelleme kabiliyetini haiz olan miisterek incelemeye dair 1185. maddenin
ikinci fikrasi hiikkmiiniin “Esyanin miistereken incelemesi, esya gonderilen
tarafindan teslim alinmadan, her iki tarafin katilimiyla; mahkeme veya yetkili
makam ya da bu husus i¢in yetkili uzmanlarca yapilmigsa bildirime gerek
yoktur” seklinde tadil edilmesi ile isaret edilen tiim sorunlarin ortadan kalkacagi
ve uygulama ile milletlerarasi sozlesmeler ruhuna uyumun saglanacagi
kanaatlerine varilmaktadir.
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liability. In the absence of both of these, a double presumption of irresponsibility will
arise in favor of the carrier, and unless the person claiming the establishment of the
carrier's responsibility for the care of the cargo rebuts these presumptions, it will be
accepted that the goods were delivered by the carrier as written in the bill of lading and
the damage was caused by a cause for which the carrier is not responsible. For this reason,
the "joint inspection," which is of great importance in the establishment of the duty of
care for the cargo, has been evaluated within the scope of its applicability, its provisions,
and some problems arising in practice, and it is aimed to make evaluations for the
solution of the problems and the amendment of the provision in this way.

Keywords: *Carrier *Duty of Care for the Cargo *Joint Inspection Presumption of Non-
Liability

0z

6102 sayili Tiirk Ticaret Kanunu’nun 5. Kitabinda yer alan 1178 ila 1192. maddeleri,
tasiyanin yilke 6zen sorumlulugunu diizenleyen hiikiimlere yer vermektedir. isbu
hiikiimler uyarinca; tasiyanin yiike 6zen sorumlulugunun kapsami, sorumluluktan
kurtulma nedenleri, inceleme ve bildirim, sorumluluk simirlari, hak diistiriicti siire,
sozlesme dis1 istemler ile fiili tagiyanin sorumlulugu diizenlenmistir. Kendisine karsi
yike 0zen sorumlulugu tesisi siireci baslatilan tasiyanin; sorumluluktan kurtulma
hallerinin uygulanabilirligini denetlemesi 6ncesinde, sorumluluk tesisinde ispat yiikiiniin
yerini degistirmek i¢in, miisterek incelemenin varligim veya yiikle ilgiliye atfedilen
bildirim yiikiimliiligiiniin yerine getirilip getirilmedigini denetlemek imkanlar
bulunmaktadir. Bunlarm her ikisinin yoklugunda, tasiyan lehine ikili bir sorumsuzluk
karinesi dogacak ve tagtyanin yiike 6zen sorumlulugunun tesisi talebinde bulunan kisi bu
karineleri ¢iiritmedikge; esyanin tasima senedinde yazili oldugu gibi tasiyanca teslim
edildigi ve zararin tasiyanin sorumlu olmadigi bir sebepten ileri geldigi kabul
olunacaktir. Bu nedenle; yiike 6zen sorumlulugunun tesisinde oldukga bilyiik 6nemi haiz
“miisterek inceleme”, calismada; tatbik kabiliyeti, hiikiimleri ve uygulamada ortaya
¢ikan birtakim sorunlar kapsaminda degerlendirilmis, sorunlarin ¢éziimiine ve bu sekilde
hiikmiin tadiline yonelik degerlendirmelerde bulunmak amaglanmastir.

Anahtar Kelimeler: sTasiyan eYiike Ozen Sorumlulugu eMiisterek Inceleme
*Sorumsuzluk Karinesi

I. INTRODUCTION

In Turkish law, the responsibilities of the carrier that undertakes to carry goods
at sea are regulated by Book 5 of the Turkish Commercial Code No. 6102!
(TCC), which is accepted as the basic legislation of Turkish maritime trade law.
These responsibilities are a violation of Article 1141 which regulates the
obligation of the carrier to keep the ship seaworthy, voyageworthy, and

' Turkish Commercial Code, Code Number: 6102, Acceptance Date: 13.01.2011, Official
Gazette 14.02.2011/27846.
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cargoworthy, a violation of Article 1150 which regulates the prohibition of
loading and transferring to another ship, a violation of Article 1151 which
regulates the prohibition of loading the goods on the deck and hanging them on
the railing, violation of Article 1151 which regulates the prohibition of the
master's justifiable actions. Article 1151, which regulates the prohibition of
loading the goods on deck and hanging them on the handrail, violation of Article
1220, which regulates the prohibition of the master from deviating from the route
unless there is a justifiable reason, and violation of Article 1178, which regulates
the carrier's duty of care for the cargo, can be established against the carrier
within the scope of the conditions in the relevant articles and the absence of the
relevant grounds for release from liability or in the absence of proof by the
carrier.

Articles 1178 to 1192 in Section 6 of Book 5 of the TCC contain provisions
regulating the carrier's duty of care for the cargo. In general terms, these
provisions regulate the carrier's duty of care for the cargo (Art. 1178, p. 1 of the
TCC), the scope of the carrier's duty of care for the cargo in case of breach of
this duty (Art. 1178, p. 2 of the TCC), the period during which the carrier's duty
of care for the cargo continues (Art. 1178, p. 3 of the TCC), the circumstances
in which the carrier may be released from liability (Art. 1179 to Art. 1181 of the
TCC), the circumstances in which the carrier benefits from the presumptions of
fault and appropriate causal link (Art. 1182 of the TCC), inspection and
notification obligations (Art. 1184 and Art. 1185 of the TCC), the right to limit
the carrier's liability and the loss of this right (Art. 1186 and Art. 1187), the
limitation period for the claim for compensation (Art. 1188 and Art. 1189 of the
TCC), extra-contractual claims (Art. 1190 of the TCC) and the liability of the
actual carrier (Art. 1191 of the TCC), and the conditions for the application of
the irresponsibility clause that the contractual carrier may benefit from in the
presence of the actual carrier (Art. 1192 of the TCC).

To establish the carrier's liability in case of breach of the duty of care for the
cargo, which is the subject of this study, the existence and amount of the damage,
the proof that this damage occurred while the carrier had control over the goods
and that the person against whom liability is directed is the "carrier" and the
provisions of Article 1188 of the TCC regarding the limitation period must be
complied with.

The carrier, against whom a claim is brought about the duty of care for the cargo,
may be relieved from liability by proving one of the circumstances in which the
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carrier may be relieved from liability by the above-mentioned provisions (i.e.
that the damage was caused by a cause not arising from the intent of the carrier
or its men under Art. 1179 of the TCC, that the damage was caused by a technical
defect or fire under Art. 1180, or that the damage was caused by the rescue or
attempted rescue of life and property at sea, except in the case of general average)
under Art. 1181 of the TCC. However, before this attempt at proof, the carrier
needs to inspect whether the obligation of notification (Art. 1185, p. 1 of the
TCC) and joint inspection (Art. 1185, p. 2 of the TCC) have been complied with
and if it is determined that both of these obligations have not been fulfilled as a
result of this inspection, it is possible to benefit from the presumption of
irresponsibility (Art. 1185, p. 4 of the TCC) established by the legislator in favor
of the carrier. In this case, the party claiming the establishment of the carrier's
duty of care for the cargo will be required to prove that the carrier failed to deliver
the cargo as stipulated in the bill of lading, and if it is determined that a loss or
damage has occurred to the cargo, this damage is caused by a cause for which
the carrier is responsible, and thus the burden of proof will shift in favor of the
carrier.

This study, it is aimed to evaluate the applicability, provisions, and problems
arising from the "joint inspection" mechanism, which has emerged as an
alternative to prevent the carrier from benefiting from the presumption of
irresponsibility in cases where the obligation to notify the carrier of the damage
is not fulfilled. In this respect, the study examines who the carrier is, the Turkish
legislation applicable to the establishment of the carrier's liability, the carrier's
responsibilities, and especially the duty of care for the cargo, evaluates the
burden of proof and the instruments that may be put forward in the establishment
of the duty of care for the cargo, almost like a ping-pong match, and evaluates
the instruments that may be put forward in favor of the carrier, the notification
and joint inspection obligations that will give rise to the presumption of
irresponsibility under Art. 1185, p. 4 of the TCC have been interpreted in the
context of the wording and justifications of the relevant article, international
conventions, and customary law, and the problems encountered in practice have
been identified and solutions have been proposed.
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II. THE "CARRIER" UNDERTAKING THE CARRIAGE OF GOODS
AT SEA

1. Definition

The identity of the carrier can be determined by applying the provisions of the
chapters on freight and passenger transportation contracts in Book 5 of the TCC,
which is the main source of Turkish maritime law.

Article 1138 of the provisions of Chapter 3 of Book 5 ofthe TCC, which contains
the provisions on freight contracts, define the types of freight contracts as
follows: "The carrier, in consideration of freight; a) in a voyage charter contract,
undertakes to carry the goods by allocating the whole or part of the ship or a
certain place to the shipper; b) in a charter party contract, undertakes to carry the
reserved goods by sea." This provision both classifies the types of freight
contracts as charter parties and voyage charter contracts and provides an indirect
definition of the carrier by stating that the carrier is the person who undertakes
to (1) transport (2) goods (3) at sea in return for freight. Article 1191 of the
United Nations Convention on the Carriage of Goods by Sea dated 19782
[Hamburg Rules], which, as pointed out in the preamble of the same section, is
the basis of Article 10, states that

"where the performance of the carriage is entrusted in whole or in part to
an actual carrier, the carrier shall remain liable for the continuation of the
carriage, regardless of whether he is entitled to such entrustment under the
freight contract”

From the wording of this provision, it can be concluded that the existence of the
"de facto carrier", who carries out the carriage of goods by sea in whole or in
part, is now legally recognized by the Turkish legislator with the TCC, and from
the wording of the second paragraph of the same article, it can be concluded that

Tiirkiye is not a party to the Hamburg Rules. However, during the drafting process of the TCC,
the legislator, in order to meet the needs of the practice, introduced some new provisions (Art.
1191 and Art. 1192 of the TCC) by adopting the Hamburg Rules as a model and explicitly
mentioned this in the relevant article justifications. See TGNA, Draft Turkish Commercial
Code and Justice Commission Report (1/324), Period: 23, Legislative Year: 2, Page No: 96,
27.09.2007, p. 343 [TCC Justification].
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the liability for the carriage carried out by this de facto carrier is subject to the
n3

provisions regarding the "liability of the carrier"”.
Indeed, the concept of "actual carrier" has emerged due to the need for the ones
who are related to the cargo is damaged due to loss or damage or late delivery of
the goods to have the right to claim compensation from the actual carrier with
whom they do not have a contractual relationship and the necessity to hold the
actual carrier liable to the ones who are related to the cargo with whom they do
not have a contractual relationship by the provisions of contractual liability*. In
this way, it is aimed to establish a relationship between the carrier who performs
the carriage (actual carrier) and the actual cargo interest (the actual shipper), who
is a party to the contract of carriage, but who is not directly in a contractual
relationship with the actual carrier.

Article 1248 of the provisions of Chapter 5 of Book 5 of the TCC, which includes
the provisions regarding the contract of carriage of passengers by sea, directly
defines the carrier of passengers by sea as follows The carrier is the person who
concludes the contract of carriage or on whose behalf and account the contract
of carriage is concluded, whether the carriage is performed by him personally or
by another person, the actual carrier’. In the second paragraph of the Article, the
actual carrier is also defined and stated that the carrier is a person different from

Within the framework of this definition, whether the actual carrier actually performs the part
of the transportation left to him is not a determining factor in terms of this title. See Kiibra
Yetis Samli, Tagsiyanin Ziya, Hasar ve Geg Teslimden Sorumlulugu (On ki Levha Yaymncilik
2013) 21.

4 Emine Yazicioglu, Kender — Cetingil Deniz Ticareti Hukuku (16th edn, Filiz Kitabevi 2021)
337; Sami Aksoy, Tasima Hukukunda Fiili Tasiyict (On Tki Levha Yaymcilik 2015). On the
liability of the actual carrier, see also Nil Kula Degirmenci, ‘Tastyanin ‘Fiili Tagtyanin Hata
ve Ihmallerinden’ Dogan Sorumlulugu ile Yararlanabilecegi Sorumsuzluk Sarti’ (2015) 73
Istanbul Law Review 389, 419. Since the 1929 Convention for the Unification of Certain Rules
Relating to International Carriage by Air [Warsaw Convention] does not contain provisions on
the liability of a person who is not a party to the contract of carriage for international carriage
actually performed by him, the concept of "actual carrier" was regulated by the Guadalajara
Convention, which was adopted on 18.09.1961 and entered into force on 01.05.1964. Pursuant
to the Art. 1c of Guadalajara Convention, the actual carrier is a person, other than the carrier,
who performs the whole or part of the carriage on the basis of the authorization given to him
and who does not have the title of subsequent carrier.

In terms of the passenger carriage contract, the carrier is the person who undertakes to carry
the passenger personally or through his representative. See Mertol Can, Deniz Yolu ile Yolcu
Tasima Sozlesmesi (Imaj Yaymncilik 2001) 20.



KULA DEGIRMENCI 141

the carrier and is the person who, as the owner, lessee, or operator of a ship,
actually performs all or part of the transportation®.

Being the only international convention to which Tiirkiye is a party about
liability for the carriage of goods by sea, another source of the analysis on the
definition of "carrier" in Turkish law is the Brussels Convention of 19247 (Hague
Rules) on the Unification of Certain Rules relating to Carriage under Bills of
Lading. Under the Convention, a shipper (carrier) is the owner or charterer of a
ship between a shipper (carrier)® and a contract of carriage’ (Art. 1, (a)).
According to this definition, for a person to be considered a carrier, the existence

As mentioned in the preamble of this article, the legislator has regulated this article in parallel
with the provision of Article 1, p. 1, (b) of the Athens Convention of 1974 on the Carriage of
Passengers and their Luggage by Sea, as amended by the 2002 Protocol. For detailed
information on the preparatory works of the Athens Convention regarding the carrier and the
actual carrier in passenger carriage by sea, see Ismail Demir, 2002 Atina Sozlesmesi
Cergevesinde Deniz Yoluyla Yolcu Tagima (Yetkin Kitabevi 2000) 193 ; Melda Taskin, Deniz
Yolu ile Yolcu Tasima Sozlesmesinde Tasiyamn Gemi Kazasindan Sorumlulugu (On Iki Levha
Yayincilik 2016) 28 ft; Giines Karol Isiklar, 2002 Atina Sozlesmesi Cergevesinde Deniz Yolu
ile Yoleu Tagimalarimda Zorunlu Sorumluluk Sigortas: (On ki Levha Yaymcilik 2018) 140-
159.

Tiirkiye deemed it appropriate to accede to the Hague Rules with the Ratification Law No.
6469. OFFICIAL GAZETTE, DATE 22.02.1955, PAGE 8937. Based on the authorization
granted by the ratification law, the instruments of accession were prepared and submitted to
the Belgian government, the depositary of the instruments of accession, on 04.07.1955. The
Convention entered into force for Tiirkiye on 04.01.1956. For detailed information on the
ratification and entry into force of the Convention, Kerim Atamer, Deniz Ticareti Hukuku
Cilt:1 (On Iki Levha Yayincilik 2017) 168-170; Kerim Atamer, ‘Parga Basi Stirlt Sorumluluk
ve 1924 Briiksel Sozlesmesi’ (2000) 5 (1-4) Maritime Law Review 73; Kerim Atamer, Tiirk
Ticaret Kanunu Tasarisina Gore Deniz Hukukunda Cebri Icra (On iki Levha Yaymcilik 2006)
62.

For evaluations on the concepts of shipper and ship loader under various national and
international regulations, see Ciineyt Siizel, Deniz Ticareti Hukukunda Tasitan ve Yiikleten
(On 1ki Levha Yayncilik 2014) 99 et seq.

What should be understood from the charterer is both the carrier, which is the ship management
contractor, and the charterer. See Sami Akinci, Deniz Hukuku Naviun Mukaveleleri (Tiirkiye
Ticaret Postas1 Matbaast 1968) 290. However, the term "charterer" in the Hague Rules should
be accepted as the ship operating contractor in the case where it is accepted as a party to the
charter party and as the charterer in the case where it is accepted as a party to the charter party
which is formed by the existence of the main carriage-sub-carriage contracts. See Emine
Yazicioglu, Hamburg Kurallar: (Beta Basim Yayin 2000) 38. Moreover, it should be noted
that the wording of Article 1138 of the TCC, which entered into force on 01.07.2012, includes
the definition of the carrier while classifying the freight contracts, indicates that these
charterers are limited to "voyage charterers" and time charterers cannot be considered as
carriers within this scope.
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of a cargo transportation relationship between the shipper and the ship owner or
charterer, which is bound by a freight contract, is required'’.

In summary, the carrier is the person who undertakes to transport the goods from
one point to another through a contract (freight contract) in transporting goods
by sea'l. A freight contract is a contract within the meaning of the Turkish Code
of Obligations No. 6098!% (TCO), it is established as a result of mutual and
compatible declarations of will under Article 1 of the law and for its validity;
under the first paragraph of Article 12 of the same law, it is not subject to any
form of validity from the provisions of the TCC regulating it. Under Article 1 of
the law, it is established as a result of mutual and compatible declarations of will,
and for its validity; it should be noted that there is no requirement to comply with
any form since it is not subject to any form of validity from the provisions of the
TCC regulating it under the first paragraph of Article 12 of the same law. In this
respect, it is possible to identify the carrier and the shipper in freight contracts,
which may be concluded even orally, using a bill of lading to be issued under
Art. 1228 et seq of the TCC or a voyage charter party to be issued under Art.
1139 of the TCC or, in the absence of both, a freight invoice, the debtor of which
is the shipper under Art. 1200 of the TCC.

Finally, it should be noted that although the concept of "contractual carrier" is
widely used in practice and doctrine, both the Turkish Commercial Code No.
67623 (e-TCC) and the TCC terminology use only the concept of "carrier" to

refer to this person'*.

2. Terminological " Confusion"

As stated, the provisions of Book 5 of the TCC are the main source of maritime
law in Turkish legislation and are the "special" provisions of Turkish maritime

10 Fehmi Ulgener, Tasiyanin Sorumsuziuk Halleri (Der Yaymlar1 1991) 21-22.

"' Inci Deniz Kaner, Deniz Ticareti Hukuku Navlun Sozlesmeleri (2th edn, Filiz Kitabevi 2014)
4; Akinci, 34; Tahir Caga and Rayegan Kender, Deniz Ticareti Hukuku, Navlun Sozlesmesi
Vol. 2 (On Tki Levha Yayincilik 2006) 14; Emre Cumalioglu, Kirkambar Sozlesmesi (Turhan
Kitabevi Yayinlar1 2011) 71.

12 Turkish Code of Obligation, Code Number: 6098, Acceptance Date: 11.01.2011, Official
Gazette 04.02.2011/27836.

13 Turkish Commercial Code No. 6762, Acceptance Date: 29.06.1956, Official Gazette
09.07.1956/9353.

Nil Kula Degirmenci, Tasiyanin Sorumlulugu ve Akdettigi Sorumsuzluk Anlasmalar: (Seckin
Yayincilik 2021) 65.
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law. However, they are not the only applicable source in this field. There are
general provisions (provisions of Book 4 of the TCC) applicable to all modes of
carriage, including carriage of goods by sea, as well as the Hague Rules'’, to
which Tiirkiye is a party to be applied to contracts of carriage of goods by sea
and to determine the mandatory liability of the carrier of goods by sea, are also
among the sources of Turkish maritime law since they have duly entered into
force in Turkish law.

As it is stated in the justification of the Turkish legislator regarding the general
explanations on articles 850 to 855 of the TCC, the Turkish legislator has
considered the provisions of the Book 4 of the TCC titled “Contracts of Carriage”
as the general provisions of the Turkish law on the carriage'¢. Indeed, the
provisions of Book 4 of the TCC titled "Contracts of Carriage" are also general
provisions of the law of carriage, and it should be noted that these general
provisions may be taken into consideration by the principle of lex specialis'” in
cases where there is no provision to be applied in the special provisions of Book

15 However, since the Hague Rules can be amended and incorporated into national laws in

accordance with the opportunity granted to the contracting states in the Signature Protocol,
there are considerable differences between the national laws of the states on the liability of the
carrier, and thus, even though the Hague Rules have been ratified by many states, only
"similarity" and not "unity" can be achieved in the field of the law of carriage of goods by sea.
See Yazicioglu, 386.

Although Article 852 of the TCC reserves the special provisions relating to carriage by sea,
rail, air and postal administration, the reason for not reserving the special provisions relating
to road carriage in the same article is not understood. When the justification reflecting the
purpose of the article is examined, it is stated that the provision is intended to emphasize that
international conventions to which Tiirkiye is a party shall be applied in priority, if the
conditions are met. However, international conventions already have priority of application
over the provisions of the relevant law, not because they are "special provisions", but because
they are "hierarchically" above the laws in the hierarchy of norms (lex superior), as stated in
Article 1, p. 2 of the Law No. 5718 on Private International Law and Procedural Law, Article
90, p. 5 of the Constitution and all the articles of law that reserve them, and especially in their
justifications. Moreover, if the purpose is indeed to reserve the provisions of the relevant
international convention, as stated, it is not understood why road transportation is not
mentioned in this provision.

Pursuant to lex specialis, provisions of a special nature shall take precedence over general
provisions, which are broader in scope and scope of application. In line with this acceptance,
the conflict between the provisions of two norms, which are in the same order in the hierarchy
of norms and have the same effective date, is terminated by deferring the application of the
general provision; the special provision is applied before the general provision. Nil Kula, ‘Tiirk
Ticaret Kanunu ile York Anvers 2016 Kurallart Uyarinca Miisterek Avaryaya Uygulanacak
Hiikiimlerin Degerlendirilmesi ve Ozellikle “Zamanasimi” Hususu’ (2019) 27 Selguk Law
Review 3, 743.
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5 titled "Maritime Trade", the applicability of which is primarily checked in a
concrete dispute by following these special provisions.

Provided that they have entered into force duly, international conventions to
which Tiirkiye is a party are also applied in Turkish transport law and even have
priority of application over other sources of law prepared by the Turkish
legislator except for the Hague Rules'®.

When these sources are evaluated from a terminological point of view, the
following difference emerges concerning the person undertaking the carriage:
this person is the "carrier" under the provisions of Book 5 of the TCC but is the
"carrier" under the provisions of Book 4 of the TCC and the "shipper" under the
Hague Rules'?. The terminological difference between the provisions of Book 4
and Book 5 of the TCC brings along several other differences. For example,

18 Since the Private International Law and Procedural Law determines the applicable law to

private law relations and transactions that have a foreign element, the control of whether
Turkish law will be the applicable law to a maritime transportation dispute of this nature, for
example, can be carried out by controlling the rules of the the Private International Law and
Procedural Law. The express provision of the Law excludes "the international conventions to
which Tiirkiye is a party” from the application of the law since they become a part of Turkish
domestic law if ratified by Tiirkiye" (art. 1, p. 2). With the relevant provision, the Private
International Law and Procedural Law explicitly mentions the "priority" application of
international conventions over the norms of Turkish domestic law, and only validates the
application of the relevant provisions of these international conventions in respect of the
matters that they do not regulate or leave open. Moreover, a norm that is recognized to be in
the same order as laws in the hierarchy of norms is expected to be subject to the same regime
as laws. While laws may be subject to the Constitutional Court's review of their conformity
with the Constitution in terms of form and substance (Article 148, p. 1 of the Constitution),
since it is an explicit provision of the Constitution that international conventions duly put into
force cannot be applied to the Constitutional Court with the claim of unconstitutionality
(Article 90, p. 5, s. 2 of the Constitution), it should not be possible to accept both norms in the
same order in the hierarchy of norms.

A similar difference also emerges when the provisions of the laws regulating other
transportation systems are compared to the general provisions of the TCC Book 4 on the
carriage of goods. For example, although the official translation of both the Road Transport
Law No. 4925 [KTK] and the Convention on Contract for the International Carriage of Goods
by Road /CMR] defines the carrier as a real/legal person who holds an authorization certificate
and undertakes the carriage on his own behalf and account for a fee, the person undertaking
the carriage is defined as the "carrier" in the provisions of the TCC Book 4, which is stated in
the justification that the provisions of the CMR were prepared on the basis of the CMR.
Although the Turkish Civil Aviation Law No. 2920 regulating air transportation does not
include a definition of the concept, it uses the term "carrier" in a single article (Article 39) and
the term "carrier" in other relevant articles. This difference, which is brought in the
transportation legislation in order to define an immediately similar person, prevents the
emergence of a uniform terminology.
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although the "carrier" often has the title of the merchant, this is not a requirement;
the fact that the carrier has made the carriage business a profession, that he/she
performs the carriage business continuously, is not required by the provisions of
Book 5 of the TCC, and according to these provisions, even if the carrier
performs the carriage business once, the person may have the title of the
carrier?’. However, for the "carrier" to have this title in terms of Art. 850, p. 3
and Art. 851 of the TCC, it is expected to perform the transportation business
continuously as a commercial enterprise activity.

3. Provisions of the TCC That May Be Taken Into Consideration to
Determine the Carrier

The correct identification of the carrier undertaking the carriage of goods by sea
in a concrete dispute is of great importance in terms of establishing its liability,
in other words, directing the respondents to the right person. For this reason, the
legislator has included certain provisions in Book 5 of the TCC that may be taken
into consideration in identifying the carrier.

The first of these provisions, as mentioned above, is Article 1138 of the TCC
regarding the types of freight contracts. Under this article, the carrier is the
person who undertakes to carry goods by sea in return for freight. For example,
in a concrete dispute, there will be no doubt that the person who issues a freight
invoice for the carriage of goods by sea will have the title of "carrier" under
Article 1138 of the TCC.

Articles 1228 et seq. of the TCC contain provisions regarding the bill of lading,
which is a negotiable instrument that will be used to determine that a contract of
carriage has been concluded and that the carrier has received the goods / loaded
on board the ship, and that the goods can only be delivered upon its presentation.
Since the bill of lading is issued by the "carrier", it will be possible to determine
whom the carrier is by inspecting the bill of lading issued about a concrete
carriage of goods at sea. Indeed, under Art. 1238, p. 1 of the TCC, the person
who signs the bill of lading as the "carrier" or the person on behalf of whom the
bill of lading is signed is deemed to be the carrier. However, the legislator needed
to make a regulation regarding the cases where the name and surname of the
carrier or the trade name and business center are not stated on the bill of lading
or are not clearly understood, it included the presumption that the shipowner
shall be deemed to be the carrier (Art. 1238, p. 2). On the other hand, it is possible

20 Cumalioglu, 34.
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to prove the contrary of this presumption. The last sentence of Art. 1138, p. 2 of
the TCC allows for the rebuttal of this presumption upon the explicit request of
the bearer of the bill of lading, if the shipowner certifies that the shipowner has
notified "the name and surname of the carrier or the trade name and business
center", and in this case, both the actual carrier may be determined and the
shipowner may be relieved from being deemed as the carrier and thus from being
included in the carrier's liability regime (without prejudice to the provisions of
Art. 1191 regarding the actual carrier).

III. A GENERAL OVERVIEW OF THE CARRIER'S
RESPONSIBILITIES UNDER THE PROVISIONS OF BOOK 5 OF THE
TCC

Following the determination that the main legislation to be taken into
consideration in determining who the carrier is and the liability regime to which
it is subjected is the provisions of Book 5 of the TCC, it is necessary to point out
the provisions regarding these liabilities in general.

The first liability of the carrier under the provisions of Book 5 of the TCC is the
liability for damages arising out of not seaworthiness of the ship,
voyageworthiness or cargo (Art. 1141, p. 2). The carrier has the right to be
relieved from this liability by proving that, despite exercising the care and
diligence that a prudent carrier is obliged to exercise, it was not possible to
discover being not seaworthiness until the beginning of the voyage (initial non-
seaworthiness). To establish the carrier's liability for the initial non-
seaworthiness, the person concerned with the cargo (the shipper, the carrier, or
the bearer of the bill of lading; the person liable to bear the risk of the goods)
must prove the existence of a deficiency or defect rendering the ship
unseaworthy, the loss or damage to the cargo or delay in delivery and the causal
link between them.

If the carrier loads the goods on another vessel without the consent of the shipper,
the carrier is also liable for the damages arising thereof (Art. 1150). However,
even if the goods are loaded on the agreed vessel, the carrier may be relieved
from this liability by proving that the occurrence of the damage is certain and
that this damage belongs to the carrier. Indeed, the legislator has enumerated the
prohibition of loading and transshipment to another vessel with a mandatory
provision and has mentioned two exceptions to this prohibition within the same
article. As pointed out above, the first exception to this prohibition and the first
situation that will prevent the establishment of the carrier's liability in this sense
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is the situation where the carrier proves that the occurrence of this damage is
certain and the damage belongs to the carrier even if the carrier carries the goods
on the agreed vessel. In line with the clear wording of the article, it is not enough
for the carrier to prove that the damage is certain to occur if the goods are carried
on the agreed vessel; the carrier must also prove that the carrier must bear the
damage. The second exception to the prohibition of transshipment and the
second situation that may prevent the establishment of the carrier's liability in
this sense is the existence of transshipments to be made "in case of danger" and
"after the voyage has started". The legislator has not made any explanation as to
what constitutes danger; therefore, the determination of whether the transfer to
another vessel was made in case of danger shall be made by the judge authorized
to hear the dispute according to the circumstances of the concrete case. If the
judge is convinced of the existence of these two conditions, he may decide that
the carrier is not liable for the transshipment.

The carrier is also prohibited from carrying the goods on deck and hanging them
on the railing (Art. 1151). However, the carrier may carry the goods on deck if
it is by the agreement to be concluded with the shipper (provided that a written
record to this effect is included in the bill of carriage by sea) or commercial
practice or if it is required by the legislation. In the presence of one of these three
exceptional circumstances, the carrier shall be deemed not to have loaded the
cargo on deck "without authorization" and the carrier shall not be liable for the
damage caused by loading on deck, provided that there is a causal link between
the damage and loading on deck.

Deviation means the departure of the ship from the usual route or the route agreed
upon in the contract?! and it is accepted as one of the reasons leading to the
liability of the carrier. The rights and obligations of the parties shall not be
affected if the master deviates from the course due to the rescue of life and
property at sea or for any other justifiable reason, and the carrier's liability shall
not be established for the damages arising thereof (Art. 1220). From the contrary
meaning of this provision, it is understood that if the master deviates from the
route "other than" saving life and property at sea or for any other just cause, the
carrier shall be liable for the damages arising thereof. However, the carrier may
be relieved from this liability by proving that he deviated from the route for
saving life and property at sea or for any other just cause.

2l Kaner, 81.
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The last liability of the carrier, which is regulated under the provisions of Book
5 of the TCC and which is the subject of this study, is the duty of care for the
cargo. Accordingly, the carrier is liable for the loss, damage, or delay in the
delivery of the goods, provided that the loss, damage, or delay in the delivery of
the goods occurred while he was in control of them. However, this liability
regime has cases of release from liability, which will be discussed in detail
below.

When the above-mentioned provisions are taken into consideration, it is possible
to evaluate that the legislator has included a cause of liability against the carrier
and that the carrier's liability may be established if the conditions outlined in the
provisions regulating this cause of liability are met, and that the carrier may only
be released from liability by proving the "release from liability" grounds
mentioned in the relevant article provision. Concerning the duty of care for the
cargo, which is the most frequently requested to be established in practice, unlike
the other causes of liability, there is another mechanism that the carrier may
apply before the release from liability in the face of this establishment request,
which constitutes the subject of this study in a way: notification and joint
inspection.

IV. CONDITIONS OF APPLICATION OF THE CARRIER'S DUTY OF
CARE FOR THE CARGO AND RELEVANT PROVISIONS IN THE
LIABILITY REGIME

1. Scope of Liability

The carrier is obliged to exercise the care and diligence expected from a prudent
carrier in the performance of the freight contract, especially in the "loading,
stowing, handling, transportation, protection, supervision, and unloading" of the
goods (Art. 1178, p. 1 of the TCC). Violation of this provision, which is regulated
as an obligation, leaves a wide area of responsibility to the carrier. Indeed, the
carrier is liable for any loss or damage to the cargo or for any damage arising
from the late delivery of the cargo, provided that such loss or damage occurred
during his/her control of the cargo (Art. 1178, p. 2 of the TCC). Unlike the e-
TCC, under the TCC, the carrier is obliged to exercise the care and diligence of
a prudent carrier in the performance of the freight contract, especially in the
"loading, stowing, handling and unloading" of the goods, and thus, it is
emphasized that the works listed in the article, unless otherwise agreed, fall
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within the carrier's performance obligation and belong to the "commercial
management" of the ship®?.

For the application of the provision, based on its wording, the claimant must
prove (1) the existence and amount of loss, damage, or late delivery, (2) that the
goods were damaged during the carrier's control of the goods (Art. 1178, p. 3 of
the TCC) and (3) the carrier.

2. Duration of Liability

As stated above, the carrier is liable for damages arising out of loss of or damage
to the goods or late delivery of the goods, provided that the loss, damage, or
delay in delivery occurred "while the carrier was in control" of the goods (Art.
1178, p. 2 of the TCC). Unlike the e-TCC, the TCC defines the carrier's area of
control over the goods, and therefore the duration of his duty of care for the
cargo. Accordingly, from the moment the cargo is received by the carrier from
the shipper or a person acting on his behalf or his account, or from the authorities,
or third parties to whom the cargo must be delivered for carriage under the laws
and regulations applicable at the port of loading; a) the moment when it is
delivered by the carrier to the consignee, or b) in cases where the consignee
refuses to take delivery of the goods, the moment when it is placed at the disposal
of the consignee by the provisions of the contract or law or the commercial
custom applicable at the port of discharge, or ¢) the moment when it is delivered
to the authorities, or third parties to whom the goods must be delivered by the
laws and regulations applicable at the port of discharge (Art. 1178, p. 3 of the
TCC).

3. Liability and Limitation Periods

The right to claim any kind of compensation against the carrier for loss of or
damage to the goods or for late delivery of the goods shall lapse unless a judicial
remedy is instituted within one year (Art. 1188, p. 1 of the TCC). This period
starts to run from the date on which the carrier delivers the goods or part of them
or, if the goods have not been delivered at all, it starts to run from the date on
which they should have been delivered (Art. 1188, p. 2 of the TCC). The right to
file a recourse action shall lapse unless it is exercised within ninety days from
the date on which the person entitled thereto pays the compensation demanded

22 TCC Justification, 359
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or receives the notice of the lawsuit filed against him (Art. 1188, p. 3 of the
TCC).

Under Article 1246 of the same law; without prejudice to the provisions of
Article 1188, all receivables arising from ship lease agreements, time charter
agreements, and freight agreements, or from the bill of lading or the issuance
thereof, shall be time-barred within one year and this period shall commence
running when the receivable becomes due.

4. Release from Liability

Under Art. 1178 and in the ACC conditions evaluated above, the carrier must be
able to prove the existence of one of the cases of release from liability written in
the law to be released from this liability. These are; (1) Article 1179 stating that
the carrier shall not be liable for the damage caused by causes not arising from
the intent or negligence? of the carrier or its men, (2) Article 1180 stating that
the carrier shall be liable only for its fault if the damage is the result of an act or
fire?* related to the navigation or other technical management of the ship, and
(3) Article 1181 stating that the carrier shall not be liable for damages arising
from the rescue or attempted rescue of life and property at sea, except in the case
of general average?. Especially in the first and second grounds for exemption
from liability, the burden of proof is heavier against the carrier. For example, the
carrier bears the burden of proving that the intent or negligence of the carrier or
its men did not cause the damage (Art. 1179, p. 1 of the TCC, last sentence), and
in case of doubt in the application of the grounds of release for technical defect

23 The term "men of the carrier" covers the men of the vessel used in the carriage, the persons

employed by the carrier in the transportation enterprise or authorized by the carrier to represent
him, and other persons used by the carrier in the performance of the freight contract even if
they are not employed in the transportation enterprise (Art. 1179, p. 2, s. 1 of the TCC), but
the provisions regarding the actual carrier are reserved (Art. 1179, p. 2, s. 2 of the TCC). As a
matter of fact, pursuant to Article 1191 of the TCC, a special liability rule has already been
introduced for the actual carrier in general.

It does not matter who caused the fire or if the carrier's men caused the fire, the type
(commercial defect-technical defect) or degree (intent-negligence) of their fault causing the
fire; even if the carrier's men started the fire intentionally, did not take the preventive measures
intentionally, did not make the necessary and sufficient efforts to extinguish the fire, the carrier
is not liable for the damages arising from the fire not caused by personal fault. Yazicioglu,
400.

It is understood from the contrary meaning of the provision that the carrier cannot be held
liable for damages arising from an attempt to save life, regardless of whether the attempt was
reasonable or not.

24

25
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and fire under Art. 1180, it is accepted that the damage is not the result of
technical management (Art. 1180, p. 2 of the TCC).

If the carrier can establish a causal link between the damage arising in the
concrete case and one of the reasons such as dangers and accidents of the sea or
other waters suitable for the operation of the ship, acts of war, disturbances, and
riots, acts of public enemies, orders of the competent authorities or quarantine
restrictions, confiscation orders of the courts, strikes, lockouts, or other work
obstacles, acts, or omissions of the shipper, carrier, and owner of the goods and
their representatives and men, spontaneous diminution by volume or weight or
hidden defects of the goods or the natural type and quality of the goods,
inadequacy of the packaging and inadequacy of the markings (in cases where the
carrier benefits from the presumptions of the fault and appropriate causal link),
the carrier is allowed to be relieved from liability under Art. 1179. However, if
it is proved that the occurrence of one of them is caused by an event for which
the carrier is responsible; the carrier shall not be released from liability.

If the damage is likely to be caused by one of the above-mentioned causes
according to the requirements of the circumstances, it shall be presumed to have
arisen from such cause; however, the contrary may be proved by the claimant
(Art. 1181, p. 3 of the TCC). Therefore, the TCC requires the carrier to prove the
cause of the damage and the absence of fault of both itself and its men in the
occurrence of this cause to be relieved from liability within the meaning of Art.
1179, p. 1, in the presence of one of the circumstances outlined in Art. 1181, it
presumes the absence of fault of itself and its men and the existence of a proper
causal link between the damage and the cause, unless the contrary is proved?®.

Finally, it should be noted that the carrier shall not be liable for loss or damage
suffered by or relating to the goods, in any case, if the shipper has intentionally
misrepresented the type or value of the goods (Art. 1186, p. 5 of the TCC). Since
the relevant TCC provision only mentions loss and damage and does not mention
late delivery, the intentional misrepresentation of the type or value of the goods
by the shipper cannot be accepted as a reason for the carrier's absolute
irresponsibility in terms of delay damages®’.

26 TCC Justification, 360.
27 Yazici0glu, 401; Yetis Samli, 134.
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5. Notification

A. Scope of the Obligation for Notification

The loss or damage must be notified to the carrier in writing at the latest at the
time of delivery of the goods to the consignee. If the loss or damage is not
apparent externally, it is sufficient to send the notice within three days to be
calculated continuously from the date of delivery of the goods to the consignee.
In the notice, the cause of the loss or damage must be stated in general (Art.
1185, p. 1 of the TCC). The cause of the loss or damage must be stated in general
in the notice containing the notification to be sent to the carrier (Art. 1185, p. 1,
s. 3 of the TCC). In the event of an actual or probable loss or damage, the carrier
and the consignee are obliged to provide each other with all reasonable facilities
for the inspection of the goods and the determination of the number of parcels
(Art. 1185, p. 3 of the TCC).

In parallel with Article 19 of the Hamburg Rules, the TCC obliges the consignee
to notify the carrier in writing of the delay in the delivery of the goods within 60
days to be calculated continuously from the date of delivery of the goods to the
consignee and states that, unlike the sanction for failure to comply with the
notification period for loss or damage to the goods, no compensation shall be
paid for delay damages not notified in due time (Article 1185, p. 5 of the TCC).
In other words, while the carrier's liability for loss or damage may still be
established in case of failure to notify for loss or damage, the carrier's liability
for late delivery is terminated in case of failure to notify of the delay. On the
other hand, while the legislator does not specify the person to whom the
notification shall be made in the obligation to notify for loss and damage (Atrt.
1185, p. 1 of the TCC), it is clearly stated in the law that this notification shall
be made by the "consignee" in the obligation to notify for late delivery (Art.
1185, p. 5 of the TCC).

B. Consequences of Failure to Comply with the Obligation for Notification
in Loss and Damage: Presumption of Non-Liability in Favor of the Carrier

If the loss or damage to the goods is neither notified nor jointly ascertained -as
will be examined in the next section-, it is presumed that the carrier "delivered
the goods at sea as written in the bill of lading and if it is determined that a loss
or damage to the goods has occurred, this damage is due to a cause for which the
carrier is not responsible”, but it is possible to prove the contrary of these
presumptions (Art. 1185, p. 4 of the TCC). Therefore, in the absence of
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notification or determination, the carrier's liability for loss or damage will not
28

cease; only the burden of proof will change in favor of the carrier~®.
Indeed, it is only possible to establish the carrier's liability for loss or damage (1)
before the goods have been examined by a court or competent authority with the
participation of the parties or by experts officially appointed for this purpose
(determination/joint inspection) and (2) at the time of receipt for the damages
suffered, For unseen damages, the cargo owner who refrains from notifying the
carrier within 3 days following the time of receipt may still file a lawsuit for the
establishment of the carrier's liability, but in this lawsuit, he shall be obliged to
prove that the goods were not delivered as written in the bill of lading by sea and
that the damage was caused by a cause for which the carrier is responsible.

C. The Search for Similar Provisions in the General Provisions of Book 4
of the TCC on Transportation Works

It has been stated above that the general provisions of the TCC titled
"Transportation Works" in Book 4 of the TCC also contain provisions regarding
the liability of the carrier. Accordingly, the carrier is liable for any loss, damage,
or delay in the delivery of the goods during the period from the receipt of the
goods for transportation until their delivery (Art. 875, p. 1 of the TCC).

The carrier is released from liability if the loss, damage, or delay is caused by
causes that the carrier could not have avoided or prevented despite the exercise
of the utmost care (Art. 876 of the TCC). The carrier shall be released from
liability if the loss, damage, or delay in delivery can be attributed to the use of
an open-top vehicle or loading on deck by the contract or custom, inadequate
packaging by the consignor, processing, loading or unloading of the goods by
the consignor or the consignee, the nature of the goods which causes the goods
to be easily damaged, especially by breakage, rusting, deterioration, drying,
leakage, ordinary wastage, inadequate labelling of the packages to be carried by
the consignor and the transportation of live animals (Art. 878 of the TCC).

In cases where the loss or damage to the goods is evident, the consignor or
consignee must notify the consignor or consignee of the loss or damage until the
time of delivery at the latest, otherwise, the goods are deemed to have been
delivered by the contract (Art. 889, p. 1 of the TCC). This presumption
established by the legislator is also applicable in cases where the loss or damage

2 Yazicioglu, 404.
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to the goods is not evident and the consignor or consignee fails to notify the
consignor or consignee within seven days after the delivery of the goods (Art.
889, p. 2 of the TCC).

As it will be noticed, there is a difference between the periods of obligation for
notification in the carrier's liability regime under the provisions of Book 4 of the
TCC (immediately for visible damages and seven days following delivery for
invisible damages under Art. 889 of the TCC) and the periods of notification in
the carrier's liability regime under the provisions of Book 5 of the TCC (Under
Art. 1185 of the TCC immediately for visible damages and three days following
delivery for invisible damages) and there is also a difference in the fact that the
person to be notified is explicitly mentioned as "the sender" in Article 889, p. 1
as opposed to Article 1185, p. 1 of the TCC. The presumption arising in favor of
the carrier in case of failure to comply with this deadline also differs in the
provisions of both books.

Indeed, Article 889 of the TCC states that in case of non-compliance with the
obligation for notification, "it shall be presumed that the goods have been
delivered by the contract", but unlike the relevant provision in Book 5 (Article
1185, p. 4), it does not allow for the formation of a presumption that "this damage
shall be deemed to be caused by a reason for which the carrier is not responsible".
Therefore, in a carriage law dispute subject to the provisions of Book 4 of the
TCC, if the person requesting the establishment of the carrier's liability fails to
comply with the obligation to notify the damage, the presumption in favor of the
carrier will only be that "the goods were delivered by the contract”, and if the
person requesting the establishment, against whom the burden of proof is shifted,
rebuts this presumption, the carrier will again face the burden of proof, without
the need to prove that the damage arose from the cause for which the carrier is
responsible. In this respect, it is concluded that the presumption established in
the relevant area under Book 5 of the TCC protects the carrier in a much broader
sense compared to the similar provision of Book 4 of the TCC.

Unlike the provisions of Book 5 of the TCC (60 days following delivery under
Art. 1185, p. 5 of the TCC), the period of notification for late delivery damages
is set as 21 days following delivery in the provisions of Book 4 of the TCC, but
the person to be notified is again explicitly stated to be the "consignee" (Art. 889,
p- 3 of the TCC). Another parallel point in the provisions of both books is that
under both Arts. 889, p. 3, and Art. 1185, p. 5 of the TCC, no compensation shall
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be paid for delay damages if the obligation for notification is not complied with
within the late delivery period.

6. Limitation of Liability

Following the establishment of the above-mentioned liability regime of the
carrier and the formation of opinions in favor of the carrier's liability, another
mechanism that has been built in favor of the carrier is the mechanism of limiting
its liability. The limited liability of the carrier is not specific to maritime
transport, as it is included not only in the TCC, but also in all international
conventions on the liability of the carrier, and it is foreseen in favor of the person
undertaking the carriage in all transport systems, albeit with different amounts.

The carrier shall not be liable for any loss or damage suffered by or relating to
the cargo more than 666.67 Special Drawing Right*® (SDR) per parcel or unit or
two SDRs for each kilogram of the gross weight of the goods suffered loss or
damage, whichever is higher, provided that the higher limit is applied in each
case (Art. 1186, p. 1 of the TCC). However, if the type and value of the goods
have been notified by the shipper before loading and written in the bill of lading
by sea, the carrier shall not benefit from the provision of Article 1186 of the TCC
regarding limited liability. The SDR shall be converted into Turkish Lira
according to the value determined by the Central Bank of the Republic of
Tiirkiye on the day of the actual payment or another date agreed upon by the
parties.

Since there is no provision for damages arising from delay in the Protocol on the
Amendment of the International Convention on the Unification of Certain Rules
Relating to Bills of Lading dated 1968 [The Hague-Visby Rules]*, the Hamburg
Rules (Art. 6) was taken into consideration when the relevant provision of the
TCC was drafted and it was stated that the carrier's liability arising from the delay

2% The SDR is an international reserve currency formed by the International Monetary Fund in

1969. The SDR equivalent of a calculation to be made within the meaning of the TCC shall be
converted into Turkish Lira according to the value determined by the Central Bank of the
Republic of Tiirkiye on the day of actual payment or on any other date agreed by the parties.
Since Turkish law and practice, as a rule, is based on the "actual day of payment" pursuant to
Article 83 of the Law of Obligations, Article 1186, p. 1 of the TCC has been drafted
accordingly, and the "date agreed upon by the parties" stipulated pursuant to the Hague-Visby
Rules has been added as an option. See TCC Justification, 361.

Tiirkiye is not a party to the Hague-Visby Rules. However, the Hague-Visby Rules were taken
into consideration during the drafting of Article 1186 of the TCC, particularly regarding the
limitation of the carrier's liability for loss and damage.
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in the carriage is limited to two and a half times the freight to be paid for the
delayed goods, but this amount cannot be more than the total amount of freight
to be paid according to the freight contract (Art. 1186, p. 6 of the TCC). In other
words, the carrier's liability for damages arising from late delivery is limited to
the amount of freight payable under the contract®!. It should be noted that this
provision is different from the limitation of liability of the "carrier" for late
delivery under Article 882, p. 3 of the TCC, which is also drafted in parallel to
CMR (Art. 23). According to the relevant provision, the carrier's liability for late
delivery is limited to three times the transportation charge.

However, the carrier shall not be entitled to benefit from the limits of liability
provided for in Article 1186 if it is proved that the carrier caused the damage or
delay in delivery intentionally or recklessly>? (Article 1187, p. 1).

V. QUESTIONS ON "JOINT INSPECTION" AS AN ALTERNATIVE
TO THE OBLIGATION TO NOTIFY BEFORE THE RISE OF THE
PRESUMPTION OF NON-LIABILITY

Before the consignee takes delivery of the goods, the carrier, the master, or the
consignee may have them examined by the court or other competent authorities
or by experts authorized for this purpose®’, to ascertain the state and condition
of the goods, their measure, number, or weight. Whenever possible, the other
party shall be present at the inspection (Art. 1184, p. 1). Since this request for
inspection is in the legal interest of the applicant (since it is probable that the
evidence will be lost or significantly difficult to assert if it cannot be determined
immediately), this formal request for inspection should be deemed to be like

31 Yazicioglu, 408.

There are two elements in the determination of reckless conduct. While the first element refers
to the reckless and gross violation of the obligation to act or not act in a certain way, the second
element is the awareness that such a damage is likely to occur and refers to the knowledge that
the probability of occurrence of the event causing damage in the concrete event is higher than
the probability of non-occurrence, not any damaging event. See Yazicioglu, 276; Duygu
Damar, ‘Milletlerarasi Tasima Hukukunda “Wilful Misconduct” Kavraminin Tarihgesi ve
Terciimesi’ (2004) 24(1-2) Public and Private International Law Bulletin 380.

While translating paragraph 610 of the German Commercial Code, the phrase "officially
appointed loss adjusters" has been changed to "authorized experts", since there is no "official
appointment" procedure for such experts, but the authorization of "insurance experts"
according to the legislation in force. Considering that other groups of experts may be
authorized in the future, a general expression is preferred. See TCC Justification, 361. See also
Didem Algantiirk Light, ‘Yeni TTK Uyarinca Navlun Sozlesmelerinde Yiikii inceleme ve
Bildirim’ (2012) 18 (2) Marmara Universitesi Hukuk Fakiiltesi Hukuk Arastirmalar1 Dergisi,
521-522.
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"evidence determination"** under the Code of Civil Procedure No. 6100
(CCP)*. This matter is regulated by 1184 of the TCC titled "Inspection".

No notification is required if the goods have been examined by "a court or
competent authority or experts officially appointed for this purpose" with the
participation of the parties (Art. 1185, p. 2). Therefore, in a concrete dispute, in
addition to the failure to comply with the obligation for notification under Art.
1185, p. 1 of the TCC, the absence of a "joint inspection" within the meaning of
Art. 1185, p. 2 of the TCC, will now allow the carrier to benefit from the
presumption of non-liability.

If the person claiming the establishment of the carrier's duty of care for the cargo
proves the existence of a joint inspection despite the failure to comply with the
obligation for notification, the carrier shall not benefit from this double
presumption of non-liability established under Art. 1185, p. 4 of the TCC. For
this reason, it is aimed to examine the provision of Article 1185, p. 2 of the TCC
regarding the "joint inspection”, which is very important in terms of the burden
of proof below in detail.

1. An Inspection Under Art. 1184 of the TCC or A Joint Inspection Under
Art. 1185, p. 2 of the TCC?

As it is also mentioned above, there are two provisions regarding "inspection"
under the provisions of Book 5 of the TCC. One of these provisions is Article
1184, which is titled "Inspection", and the other is the second paragraph of
Article 1185, which is titled "Notification".

When the wording of both provisions is examined, it would not be wrong to state
that the "inspection", which does not require notification and therefore prevents
the presumption of non-liability in favor of the carrier within the meaning of Art.
1184, p. 4 of the TCC, is the inspection sought within the meaning of Art. 1185,
p- 2 of the TCC. Article 1184 of the TCC states that "where possible, the other
party shall be present at the inspection”, and thus indicates that the participation
of both parties is not mandatory to fulfill the requirements of the provision.
Furthermore, while it is not mentioned in the text of the article that an inspection
to be conducted within the meaning of Article 1184 of the TCC will remove the

34 Algantiirk Light, 519.

35 Code of Civil Procedure, Code No: 6100, Acceptance Date: 12.01.2011, Official Gazette
04.02.2011/27836.
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notification obligation under Article 1185, p. 1 of the TCC, it is explicitly stated
that a (joint) inspection to be conducted within the meaning of Article 1185, p. 2
of the TCC will remove the obligation for notification. For this reason, it is
considered that the title of Article 1185, which also regulates the presumption of
non-liability and includes the provisions on the obligation for notification and
joint inspection, should not be "Notification" but "Notification and Joint
Inspection".

2. Convergent Provision and the Wording of the Relevant International
Conventions

The precedent of the TCC is the German Commercial Code?®. It is important to
determine the position of the above-mentioned provisions of Art. 1184 and Art.
1185, p. 2 of the TCC on Inspection and Joint Inspection, respectively, vis-a-vis
the German Commercial Code to determine the purpose of the legislator.

Under Article 610 of the German Commercial Code titled "Determination of
Damage":

"Before taking delivery of the consigned goods, the master or consignee
may have them examined by competent authorities or officially appointed
experts to ascertain the state and condition of the goods and the number or
weight. Whenever possible, the other party shall be present at the
inspection".

As it will be noted, there are some differences between the model provision and
the relevant provision of the TCC (Art. 1184). For instance, the power to order
an inspection, which is also granted to the "carrier" under Art. 1184, p. 1 of the
TCC, is not granted to the "carrier" under Art. 610 German Commercial Code.
This may be explained by the fact that the "master" is often considered to be the
representative of the carrier. However, it is necessary to accept that the master
may not always be considered the carrier's representative and the master's
participation may not be deemed as the carrier's participation, especially in the
presence of contractual and de facto carriers in today's transportation. Similarly,
while the TCC explicitly states that the goods shall be examined by a "court",
the German Commercial Code states that the inspection may be carried out by
"competent authorities or officially appointed experts". The common point in

36 Handelsgesetzbuch (HGB). For the current version of the Law with the amendment dated

05.07.2016, see <http://www.gesetze-im-internet.de/englisch_hgb/englisch _hgb.pdf>. Access
Date: 20.07.2022.
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both provisions is that the performance of the inspection under these articles does
not affect the obligation for notification.

Article 611, paragraph 2 of the German Commercial Code titled "Notification of
Damage" reads as follows

"No notification is required if the condition, measure, number or weight of
the goods has been determined by the competent authorities or officially
appointed experts with the participation of both parties, provided that it is
not later than the period specified in the first sentence of paragraph 1 (at
the time of delivery of the goods / within three days)"

Again, as can be seen, there are some differences between the German
Commercial Code and the relevant provision of the TCC (Art. 1185, p. 2). First
of all, although there is a time limit for joint inspection under the German
Commercial Code (the limit for the obligation for notification), there is no upper
limit mentioned by the legislator for the performance of joint inspection under
Art. 1185, p. 2 of the TCC. The fact that there is no upper time limit for joint
inspection by the precedent makes the application and interpretation of the
provision, which is so important in terms of the burden of proof and the
establishment of the carrier's duty of care for the cargo, very uncertain.

As in the relationship between Article 1184 of the TCC and its predecessor,
although Article 1185, p. 2 of the TCC also mentions "the court" as an institution
that will conduct the joint inspection, the fact that Article 611, p. 2 of the German
Commercial Code does not specifically mention the court and uses the
expression "competent authorities or officially appointed experts" is another
difference between the predecessor provision and Article 1185, p. 2 of the TCC.

It is also necessary to evaluate the provisions of international conventions that
correspond to the subject inspected and joint inspection provisions. As stated in
its justification, the legislator, while introducing the provisions of Book 5 of the
TCC, built a TCC systematic under the influence of not only the Hague Rules,
to which Tiirkiye is a party but also the Hague Visby and Hamburg Rules, to
which Tiirkiye is not a party.

Under Art. 3, p. 6, 3 of the Hague Rules and the Hague Visby Rules, it is stated
that "written notice is not required if the condition of the goods at the time of
receipt has been the subject of a joint survey or inspection”, and in the same
direction, Art. 19, p. 3 of the Hamburg Rules states that "written notice of loss
or damage is not required if the condition of the goods at the time of delivery to
the consignee has been the subject of a joint survey or inspection by the parties".
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Considering the relevant provisions of the above-mentioned Hague, Hague-
Visby, and Hamburg Rules, it can be concluded that these conventions do not
foresee a difference between "survey" and "joint survey" and that the
performance of the obligation for notification is not required in the presence of
either one of them, but with the influence of the German Commercial Code, it
can be concluded that the performance of the obligation for notification under
Art. 1185, p. 2 of the TCC is not required only in the presence of a "joint survey".
Therefore, the international conventions mentioned above state that even in the
absence of a "joint survey" with the participation of the parties, the obligation to
notify ceases in the presence of an "inspection" and the carrier cannot benefit
from the presumption of irresponsibility. For the validity of this inspection, the
upper limit in the provisions of the international conventions is determined as
"the moment the goods are received by the consignee".

The United Nations Convention on Contracts for the International Carriage of
Goods Wholly or Partly by Sea of 2009 [Rotterdam Rules], which is not
currently in force, distinguishes between inspection and joint inspection as
follows (art. 22, p. 3): "the notification referred to in this provision is not required
where the goods are the subject of a joint inspection for loss or damage by the
carrier or the person to whom the goods are delivered by the party performing
the maritime carriage". In this way, for the first time as an international
convention on the carriage of goods by sea, it is stated in the Rotterdam Rules
that the obligation for notification shall be lifted only upon "joint inspection".
Therefore, it would not be wrong to say that the difference observed by the
legislator between the mechanisms of "inspection" and "joint inspection" under
Art. 1184 and Art. 1185 p. 2 of the TCC is in line with Art. 22, p. 3 of the
Rotterdam Rules.

3. Conditions of Application as stipulated in Art. 1185, p. 2 of the TCC

Up to this point, it would not be wrong to conclude that the obligation for
notification stipulated under Article 1185, p. 1 of the TCC is lifted only in the
presence of a "joint inspection", unlike the international conventions in force, in
the face of the clear wording of the law, and it would not be wrong to state that
Article 1184 of the TCC titled "Inspection" and Article 1185, p. 2 of the TCC,
which refers to "Joint Inspection", have different application conditions and
provisions.

To determine the conditions of application of paragraph 2 of Article 1185 of the
TCC, firstly, it is necessary to determine the elements of Article 1184 titled
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"Inspection” to which it refers by including the expression "inspection of the
goods". These elements can be determined as; (1) before the goods are received
by the consignee, (2) by the carrier or master or the consignee (3) to determine
the state and condition, measurement, number, the weight of the goods, (4) to
have them examined by the competent court / other competent authorities /
authorized experts appointed for this matter. Therefore, an upper time limit is
stipulated for the application of Article 1184 and the institutions that can carry
out the inspection are determined as the competent court or other competent
authorities or authorized experts appointed for this matter.

What is important for this study is the conditions for the application of the "joint
inspection” under Art. 1185, p. 2 of the TCC, which eliminates the "obligation
for notification " within the meaning of Art. 1185, p. 1 of the TCC. The relevant
article states that no notice shall be required if (1) the goods are examined (2)
with the participation of the parties (3) by a court/competent authority/experts
officially appointed for this purpose. By replacing the first element with the
elements of Article 1184, which regulates the inspection of the goods and which
is referred to above, it can be concluded that the legislator, albeit indirectly,
envisages an upper limit for joint inspection. As a result, unlike the relevant
provision of the German Commercial Code (Art. 611, p. 2), it may be concluded
that the period for joint inspection, which is not explicitly mentioned in Art.
1185, p. 2 of the TCC, continues "until the consignee receives the goods" as
stipulated in Art. 1184 of the TCC.

Some contradictions will arise by replacing the first element sought by the
legislator for joint inspection with the inspection to be conducted within the
meaning of Art. 1184 of the TCC. Indeed, the harmonization between the
"institutions to perform the inspection” in the provisions of Art. 610 and Art.
611, p. 2 of the German Commercial Code, and even in the provisions of Art.
1065 and Art. 1066, p. 2 of the e-TCC, could not be achieved between Art. 1184
and Art. 1185, p. 2 of the TCC. The legislator has determined the institutions that
may inspect the meaning of Art. 1184 of the TCC as the competent court/other
competent authorities/authorized experts appointed for this matter, and even
stated in the justification of the article that "since there is no official appointment
procedure for such experts, the expression "officially appointed experts" has
been changed to "authorized experts". However, in the second paragraph of
Article 1185 of the TCC regulating joint inspection, the institutions that may
conduct a point inspection are mentioned as "court/authorized authority/experts
officially appointed for this matter" in a manner parallel to e-TCC but contrary
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to the wording and reasoning of the previous article of the TCC. We think that
the legislator, who stated in the justification of the immediately preceding
provision that "there is no procedure for official appointment", has inadvertently
included officially appointed experts in Article 1185, p. 2 by omitting to change
the wording in the e-TCC, and that these persons should be understood as
authorized experts.

Another condition for the application of Art. 1185, p. 2 of the TCC is the
expression "with the participation of the parties". In many maritime law disputes,
it is argued by the cargo interests/insurers that the loss adjusters' reports issued
months after the occurrence of the loss and prepared by the loss adjusters (since
the TCC Art. 1185, p. 2 does not explicitly stipulate an upper period) are issued
by the competent authority, and that the expression "participation of the parties"
removes the obligation of notification only in the inspections to be conducted by
the court following the expression. The legislator should clearly state in the
wording of the provision that the "participation of the parties" should be sought
in the inspections to be made by both the court, the competent authority, and the
experts authorized for this matter so that the uncertainty in this direction can be
eliminated. The practice is in this direction®’.

Consequently, if the second paragraph of Article 1185 of the TCC, which is
proposed to be regulated under the heading of "Notification and Joint
Inspection" reads as "If the joint inspection of the goods is made by the court or
competent authority or experts authorized for this matter, with the participation
of both parties, before the goods are received by the consignee, no notification
is required", it is considered that all the deficiencies, differences and disputes

37 Indeed, in practice, "participation of the parties" is sought not only in the joint inspection to be
p p p p g y J P

conducted by the court, but also in other inspections, and in cases where both parties do not
participate, it is decided that this inspection does not remove the obligation of notification.
11th HD, 08.05.2000, E.2000/2831, K. 2000/3875; "...or the state and condition of the cargo,
measurement, number or weight shall be officially determined by the participation of both
parties at the latest at the time of delivery. In practice, the partial loss and damage of the cargo
at the port of discharge, the cargo report is issued with the participation of the consignee or its
representative and the master. If this has not been done, the determination must be made by
court decision or by the competent authority assigned to carry out these works or by the experts
officially appointed for this matter. In this option, that is, in the determination to be made by
the court after the delivery of the goods, both parties must be present during the determination.
A unilateral determination is not sufficient." Similarly, the 11th HD states in its decision dated
03.02.1986, and numbered E. 1985/7691, K. 1986/386 that “only if a determination is made
with the participation of the parties as specified in Article 1065 of the TCC, this notice is not
required (TCC 1066/11.).”
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pointed out above will be eliminated and the practice will be subject to a clearer
provision.

VI. CONCLUSION AND EVALUATION

The basic legislation on the liability regime of the carrier is the provisions of
Book 5 of the TCC. One of the reasons for the carrier's liability is the duty of
care for the cargo. The establishment of the duty of care for the cargo takes place
like a ping-pong match between the carrier and the insurer (in a subrogation case)
who is obliged to bear the risk of the commodity. In the first step, the plaintiff
concerned is expected to demonstrate the damage/loss or late delivery loss, its
amount, and the fact that it occurred within the carrier's jurisdiction within the
limitation period. For the defendant carrier to be relieved from liability in the
counterclaim, it must be able to prove the applicability of one of the provisions
granted to it by the TCC. However, instead of this, the carrier may establish a
presumption of non-liability (Art. 1185, p. 4) in its favor by proving that the
obligation for a notification did not comply with the meaning of Art. 1185, p. 1
of the TCC, or that the joint inspection did not take place within the meaning of
Art. 1185, p. 2 of the TCC.

Against this, the claimant will have to rebut two presumptions; that the goods
were not delivered at sea as stated in the bill of lading and that the damage was
caused by a cause for which the carrier is responsible. Therefore, the cargo owner
who fails to fulfill the obligation for notification (burden of notice) or joint
inspection is faced with a heavy burden of proof. It is inevitable that such an
important "notification and joint inspection" is subject to several questions.

First of all, it should be noted that Article 1184 of the TCC, which is titled
"Inspection”, does not replace the obligation for notification under Article 1185,
p- 1 of the TCC, which prevents the presumption of non-liability. From the clear
wording of Article 1185, p. 2 of the TCC, it should be noted that the inspection
that does not require notification is the one that takes place if the inspection of
the goods is carried out with the participation of the parties. Therefore, the title
of Article 1185 of the TCC should be "Notification and Joint Inspection" since
the relevant provision regulates both notification and joint inspection and the
presumption of non-liability arising in favor of the carrier in the absence of both.
Although the German Commercial Code also states that the performance of the
notification obligation shall not be sought only in the presence of joint
inspection, there are differences between the provisions of the German
Commercial Code and the TCC. The most important of these differences is the
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time limit for joint inspection, which is explicitly stipulated under Art. 611, p. 2
of the German Commercial Code, is not explicitly stipulated under Art. 1185, p.
2 of the TCC.

The situation is slightly different under The Hague, Hague-Visby, and Hamburg
Rules. By stating that the mechanism to remove the obligation for notification is
"inspection" or "joint survey", the relevant treaty articles allow unilateral
inspections to remove the obligation for notification, provided that the time limit
is respected.

At this point, it should be noted that the Rotterdam Rules, which are not currently
in force, include the concept of "joint inspection" and state that only joint
inspection removes the burden of notification. Therefore, it would not be wrong
to state that Article 1185, p. 2 of the TCC is drafted in parallel with the relevant
article of the Rotterdam Rules and that only in the presence of a joint inspection,
will not be sought whether the obligation for notification has been complied with
or not, and this will prevent the carrier's presumption of non-liability from
arising.

The ambiguities in the conditions of the application of such an important
provision, Art. 1185, p. 2 of the TCC, should also be eliminated. It would not be
wrong to say that the provision primarily refers to an inspection within the
meaning of Art. 1184 of the TCC, but in addition, this inspection should take
place "with the participation of the parties". During the e-TCC period, the
persons who could perform the inspection and joint inspection were determined
as the court or other competent authority or the experts officially appointed for
this matter, and as stated in the justification of the TCC, since "there is no official
appointment procedure for experts", this last group was changed to "authorized
expert" by Article 1184, p. 1 of the TCC, but the same change was not reflected
in Article 1185, p. 2. Since the application of Art. 1185, p. 2 of the TCC involves
the fulfillment of the conditions of Art. 1184, it is expected from the legislator
that the institutions mentioned in the relevant articles and the justifications of the
articles should be consistent.

The presumption of non-liability arises in favor of the carrier due to the failure
to fulfill the burden of notice in the sense of Art. 1185, p. 1, and the failure to
conduct a joint inspection (with the participation of the parties) in the sense of
Art. 1185, p. 2. Although it is argued in practice that the participation of the
parties should be sought only in the inspection to be conducted by the court, the
practice of the Court of Cassation is that the participation of the parties should
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be sought in the inspection to be conducted by each institution mentioned in the
text of the article, so that the inspection can be "joint". Finally, it should be noted
that the maximum period of joint inspection, which is not "expressly" stipulated
under Article 1185, p. 2 of the TCC, should be understood as "at the latest until
the consignee takes delivery of the goods" by complying with the period
mentioned in this article since the text of the article refers to Article 1184 of the
TCC titled "Inspection" "implicitly" by saying "inspection of the goods".

In light of all of the above explanations, the second paragraph of Article 1185 of
the TCC regarding the joint inspection, which is so important in the
establishment of the carrier's responsibility of care for the cargo and which can
prevent the carrier from benefiting from the presumption of non-liability that will
arise in favor of the carrier by substituting the obligation for notification. It is
concluded that by amending the second paragraph of Article 1185 of the TCC as
"If the joint inspection of the goods is carried out by a court or competent
authority or experts authorized for this matter, with the participation of both
parties, before the goods are received by the consignee, no notification is
required", all the problems pointed out will be eliminated and compliance with
the practice and the spirit of international conventions will be ensured.
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