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ogretide bircok agidan tartismaya agilmistir. Baglama Kiitiigii’niin kuru-
lus amacinin yani sira bu kayit diizeni hakkindaki kurallarin yer aldigi
mevzuat hikimleri hakkinda 6gretide farkli goriisler ortaya ¢ikmustir.
Ozellikle de Baglama Kiitiigii’niin sicil islevlerini tasiylp tasimadig ve
de buraya kayith araglar tizerindeki mulkiyetin devri ve bunlar izerinde
rehin hakkinin tesisi noktasinda esasli goriis ayriliklar1 s6z konusudur.
Ote yandan yarg1 organlarinin kararlarinda ortaya koyduklar1 goriisler de
farklilik arz etmektedir. Uyusmazlik Mahkemesi ile Danistay kararlarin-
da Baglama Kiitiigii bir gemi sicili olarak ele alinmaktadir. Yargitay ise,
yakin gecmiste verdigi aksi yondeki kararlarda buraya kayitli araclar
uzerindeki ayni haklar hakkinda 6102 sayili Turk Ticaret Kanunu m.,
997°nin yollamasiyla 4721 sayili Turk Medeni Kanunu’ndaki tasinir
hikumlerinin uygulanacagina hiikmetmistir. Calismada, 6gretide ve yar-

g1 kararlarinda ileri stirtilen goriisler agiklanmakta ve degerlendirilmektedir.

Anahtar Kelimeler: Baglama Kiitiigt, Milli Gemi Sicili, Turk Uluslara-

ras1 Gemi Sicili, Gemi, Baglama Kiitiigii Uygulama Y 6netmeligi
ABSTRACT

Under Turkish Law, a new vessel registration scheme namely “Home
Port Log” (“Baglama Kiitiigii”’) had been introduced in 2009, in addition
to the current ship registries National Ship Registry and Turkish Interna-
tional Ship Registry, as well as to the Special Registry for the Ships un-
der Construction, where the ships of which construction is uncompleted
are eligible to be registered. However, the matter of whether the Home

Port Log registry scheme is a ship registry by its legal qualification has
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been discussed in Turkish legal doctrine. In addition to the purpose of
the introduction of the Home Port Log, divergent views have emerged in
the doctrine regarding the provisions of the legislation consisting of the
rules dealing with this registry system. In particular, there are deep di-
vergences in terms of whether the Home Port Log provides legal functi-
ons of a registry, as well as the transfer of the ownership of the vessels
registered in here and the establishment of a right of pledge on them. On
the other hand, the opinions presented by the courts also differ. In the
decisions of the Turkish Court of Jurisdictional Disputes and the Council
of State, Home Port Log is considered as a ship registry. Nevertheless,
according to the contrary decisions of the Turkish Supreme Court rende-
red in the recent past, the provisions of the Turkish Civil Code No. 4721
regarding the rights in rem of the movable properties shall be applied, in
accordance with the reference directed by the Turkish Commercial Code
No. 6102 Art. 997. In this study, the legal opinions alleged under doctri-

ne and judicial decisions are to be explained and evaluated.

Keywords: Home Port Log, National Ship Registry, Turkish Internatio-
nal Ship Registry, Home Port Log Regulation
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GIRIS

13/01/2011 tarihli ve 6102 sayil1 Tiirk Ticaret Kanunu® (“TTK”) m. 954
ila 995 hikimlerine yer verilen bolim bashgr “Gemi Sicili”dir.
01/07/2012 tarihinde yiirtirliige giren TTK’nin hi¢bir hikmiinde “bag-
lama kiittigi” ibaresi gecmemektedir. TTK yiiriirliige girmeden 6nce
2009 yilinda ihdas edilen Baglama Kiitiigii’niin TTK’nin 954 il 995
hikumleri gergevesinde gemi sicili niteliginde olup olmadigi ve buna
bagl olarak buraya kayitl araglarm? miilkiyetinin devrinde uygulanacak
hikumlerin yani sira bu araglar Uzerinde ihdas edilecek rehin hakkinin

niteligi ve 6zellikleri hakkinda &gretide farkli gériisler bulunmaktadir®,

1 14/02/2011 tarihli ve 27846 sayih RG. Kanun’un giincel tam metni igin bkz.
<wWww.mevzuat.gov.tr> (et. 23/01/2022).

2 Baglama Kiitiigii ile ilgili mevzuatta, buraya kaydedilecek “gemi, deniz ve igsu
araglarmdan” bahsedilmekte ve bunlarin tanimlarina yer verilmektedir. Caligsmada,
ilgili mevzuattaki “gemi”, “i¢ su arac1” ile “deniz aracini” bir arada ifade etmek
tizere kisaca “araclar” ifadesi kullanilacaktir. Tanimlanan araglar hakkinda ayrica
bkz. asagida II B.

3 Asagida aktarilacak olan 491 sayih KHK Ek Madde 12 ile EBKUY doéneminde
kaleme alinan Baglama Kiitiigii hakkindaki eserler i¢in bkz. Atamer, K: “Yargitay
Kararlar1 Isiginda Deniz Ticareti ve Deniz Sigortast Hukukunda Giincel Sorunlar ve
Gelismeler”, Ticaret Hukuku ve Yargitay Kararlar: Sempozyumu XXIII, Bildiriler -
Tartismalar, 12 Haziran 2009, Ankara 2009, s. 247-250 (“Guncel Sorunlar”); Ata-
mer, K.: “Baglama Kiitiigii: Yasama Amaci, Uygulama Alam ve Ozel Hukuk Ku-
rallarina Etkisi”, Banka ve Ticaret Hukuku Dergisi, 2009, C. XXV, S. 4, (Prof. Dr.
Reha Poroy’un Anisina Armagan), s. 301 vd. (“Baglama Kiitiigii”); Algantiirk
Light, S. D.: “Baglama Kiitigii Uygulama Yo6netmeligi Hakkinda Degerlendirme-
ler”, Istanbul Ticaret Universitesi Sosyal Bilimler Dergisi, Giiz 2009/2, Y. 8, S. 16,
s. 49 vd.; Aksoy, S.: “Tiirk Deniz Hukukunda Yeni Bir Diizenleme: Baglama Kiitii-
gii”, Arkan, S. (ed.): Prof. Dr. Firat Oztan’a Armagan, C. 1, Ankara 2010, s. 63 vd.;
Altop, A.: “Baglama Kiitiigii ile ilgili Yasal Diizenlemenin Getirdigi Baz1 Sorun-
lar”, Deniz Hukuku Dergisi, 2005, Y. 10, S. 1-4, (Basim T: Ocak 2011), s. 1 vd.;
Unan, S.: ““Baglama Kiitiigii” ile Ilgili Bazi Sorunlar”, Deniz Hukuku Dergisi,
2005, Y. 10, S. 1-4, 2005 (Basim T: Ocak 2011), s. 15 vd. Konuyu 655 sayili KHK
m. 43 ve BKUY cercevesinde ele alan eserler i¢in bkz. Demir, I.: “Yeni Baglama
Kiitiigii Rejimi Uzerine Degerlendirmeler”, Ankara Universitesi Hukuk Fakiltesi
Dergisi, 2015, C. 64, S. 1, s. 103 vd. (“Baglama Kiitiigii”); SOzer, B.: Deniz Ticareti
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Calismada da aktarilacagi Uzere; — tartismali olmakla birlikte — agirlikli
kazanan goriis, Baglama Kiitiigii’niin bir gemi sicili niteliginde olmadigi

yonundedir.

Calismada, sicile kayith gemiler hakkinda uygulama alanmi bulacak
TTK’nin ilgili hikimleri ile Baglama Kiitiigi’niin hukuki niteligi hak-
kinda doktrinde ilgili surtlen goriisler kisaca aktarildiktan sonra Bagla-
ma Kiitiigii’niin hukuki niteliginin degerlendirildigi yargi kararlarina da
deginilecektir. Caligmada ilk olarak, Baglama Kiitiigii’'nden terkin tale-
binin reddi (zerine hangi yargi yoluna basvurulmasi gerektiginin irde-
lendigi Uyusmazlik Mahkemesi ile Danistay kararlari* ve de Baglama

Kitigi’ne kayith araglarin mulkiyetinin devri hakkinda uygulanacak

Hukuku, Gemi - Donatan - Tasiwyan ve Deniz Ticareti Hukuku'nda Sorumluluk Re-
jimi, B. 2, Istanbul 2012, s. 239 vd. (Deniz Ticareti Hukuku); Seving Kuyucu, A.:
“Baglama Kiitiigiine Kayitli Gemilerin Miilkiyetinin Ozel Hukuk Hiikiimlerine G6-
re Kazanilmasma liskin Esaslar”, Milletlerarast Hukuk ve Milletlerarasi Ozel Hu-
kuk Bilteni, 2017, C. 37, S. 2, s. 689 vd.; Atamer, K.: Deniz Ticareti Hukuku, C. 1,
Istanbul 2017, s. 303 vd. (Deniz Ticareti Hukuku-1); Atamer, K.: Deniz Ticareti
Hukuku, C. I, Gemilerin Esya Hukuku (1. Fasikiil: Giris - Temel Kavramlar - Zil-
yetlik - Kanuni Rehin Haklar1), Istanbul 2018, s. 54-57 (Gemilerin Esya Hukuku);
Aydin, M.: Gemilerin Kaydedilmesi ve Kayitlarimin Silinmesi, Yayimlanmamis
Yiiksek Lisans Tezi, Istanbul 2018, s. 182 vd.; Sozer, B., Deniz Ticareti Hukuku
(Ders Kitabi), C. 1, Girig - Gemi - Donatan ve Navlun Sozlesmeleri, B. 5, Istanbul
2019, s. 105-109 (Ders Kitabr);, Yazicioglu, E.: Kender - Cetingil Deniz Ticareti
Hukuku, B. 16, Istanbul 2020, s. 129 vd.; Kara, H.: Deniz Ticareti Hukuku, Istanbul
2020, s. 83-86; Topsoy, F.: Deniz Ticareti Hukuku I: Giris, gemi, donatan, deniz ti-
careti sozlesmeleri, Istanbul 2020, s. 102-111; Yetis Samh, K.: Gemi Miilkiyetinin
Hukuki Islem Yoluyla Kazanilmast, Istanbul 2021, s. 31-38, 85-88, 205-212; Demir,
I.: Deniz Ticareti Hukuku Ders Kitabi, Ankara 2021, s. 145 vd. (Ders Kitabi).

4 Bkz. Danistay, 10. D., 15/06/2015, E. 2011/10238, K. 2015/3007 (Lexpera, et.
23/01/2022); Uyusmazlik Mahkemesi, HB., 09/04/2012, E. 2011/190, K. 2012/62
(Lexpera, et. 23/01/2022); Uyusmazlik Mahkemesi, HB., 14/03/2016, E. 2015/211,
K. 2016/111 (Lexpera, et. 23/01/2022).
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hiikiimlerin degerlendirildigi Yargitay 11. HD. kararlar® hakkinda bilgi
verilecektir. Daha sonra, ¢alismanin asil inceleme konusunu teskil eden
ve Baglama Kiitiigii’ne kayitli araclar izerindeki rehin hakkinin niteligi-
nin ve dolayisiyla Baglama Kiitiigii’niin hukuki niteliginin ele alindig
2021 tarihli Yargitay 12. HD. karar1® hakkinda agiklamalar yapilacak ve

verilen karar degerlendirilecektir.

I. TURK TICARET KANUNU’NUN GEMI SICILINE ILiSKIN
HUKUMLERI

TTK’daki “Deniz Ticareti” baslikli Besinci Kitap’ta yer alan “Gemi”
baslikli Birinci Kisim hiikiimleri arasinda “Gemi Sicili” baslikli Uglincii
Bolim (m. 954-995) ile “Miilkiyet ve Diger Ayni Haklar” baglikli Dor-
dunci Bolim (m. 996-1060) hukumleri yer almaktadir. Dordincu Bo-
[im hikdmleri, aksi Kanunda ongoriilmedigi middetce “Tirk Gemi
Siciline” kayitli gemiler hakkinda uygulanir (TTK m. 996). Turk Gemi
Sicili’ne kayitli olmayan Turk gemilerinin Gzerindeki mulkiyet ve sinirh
ayni haklar ise TTK m. 997 f. 1’in yollamasiyla 22/11/2001 tarihli ve
4721 sayili Tirk Medeni Kanunu’ndaki (“TMK”)’ tasmr hilkiimlerine
tabidir. TTK’daki gemi sicili hukimleri ile bu sicillere kayitli gemiler

® Bkz. Yargitay, 11. HD., 19/11/2014, E. 2014/10235, 2014/17936 K. (Lexpera, et.
23/01/2022); Yargitay, 11. HD., 24.1.2018, E. 2016/6580, K. 2018/637 (Lexpera,
et. 23/01/2022). Bu kararlarin yanm sira, Baglama Kiitiigii’niin ihdasindan dnce ve-
rilmis olan teknik kiitiige dair Yargitay 11. HD. kararina da deginilecektir. Karar
icin bkz. Yargitay, 11. HD., 10/10/2006, E. 2005/9373, K. 2006/10070 (Lexpera, et.
23/01/2022).

6 Bkz. Yargitay, 12. HD., 02/02/2021, E. 2020/9457, K. 2021/954 (Lexpera, et.
23/01/2022).

7 08/12/2001 tarihli ve 24607 sayih RG. Kanun’un giincel tam metni igin bkz.
<www.mevzuat.gov.tr> (et. 23/01/2022).
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uzerindeki ayni haklara iliskin hikimlerin uygulama alani noktasinda,

TTK m. 996’de ifade edilen “Tiirk Gemi Sicili’ne” kayitli gemilerin

kapsamnin belirlenmesi gerekmektedir®. TTK’da diizenleme alan1 bulan
“Milli Gemi Sicili’ne” (“MGS”)® (m. 954-985) kayitli gemiler siiphesiz
ki bu kapsamdadir. Bununla birlikte henliz gemi vasfini kazanmamis
olsa da TTK m. 986 ila 982 araliginda “Yap1 Halindeki Gemilere Ozgii
Sicil’e” iligkin hiikimlere yer verilmistir (“YHGS”) (TTK m. 986-992).

8

TTK doénemi ile ilgili olarak gemi sicilleri hakkinda bkz. Yazicioglu, 95 vd.; Sozer,
Deniz Ticareti Hukuku, 119 vd.; S6zer, Ders Kitabt, 57 vd.; Topsoy, 65 vd.; Kara,
67 vd.; Demir, Ders Kitabi, 101 vd.; Deniz Kaner, 1.: Deniz Ticareti Hukuku, C. I-
I1, B. 4, Istanbul 2021, s. 30 vd. ETTK dénemi ile ilgili olarak ayrica bkz. Okay, S.:
Deniz Ticareti Hukuku, C. |, Giris - Gemi, Donatan ve Donatma Istirdki, Gemi
Adamlari, B. 3, Istanbul 1970, s. 132 vd.; Kalpsiiz, T.: Deniz Ticareti Hukuku, C. 1,
Giris - Gemi, Ankara 1971, s. 198 vd. (Deniz Ticareti Hukuku); izveren, A. - Fran-
ko, N. - Calik, A.: Deniz Ticareti Hukuku, Ankara 1994, s. 34 vd.; Tekil, F.: Deniz
Hukuku, B. 6, Istanbul 2001, s. 106 vd.; Can, M.: Deniz Ticareti Hukuku Dersi Ki-
tabt, C. |, Girig - Gemi - Deniz Hukuku Kisileri, Ankara 2003, s. 41 vd.; Caga, T. -
Kender, K.: Deniz Ticareti Hukuku, C. 1, Giris, Gemi, Donatan ve Kaptan, B. 16,
Istanbul 2010, s. 72 vd.

TTK’da “Milli Gemi Sicili” seklinde bir ifadeye yer verilmemektedir. TTK m. 954-
985’te agirlikli olarak kullanilan ifade “gemi sicili” olmakla birlikte, “Tiirk Gemi
Sicili” ifadesine de (6rn. TTK m. 958, 962, 996, 997, 1121) rastlanilmaktadir. Buna
kargilik TUGSK m. 2’de; “6762 sayili Tiirk Ticaret Kanunu’nun 839 uncu ve diger
maddelerinde [TTK m. 954 vd.’nda] 6ngoériilen gemi sicili” seklinde “Milli Gemi
Sicili” tanimi yapilmaktadir. Bu tamimla, TTK’da diizenlenen gemi sicilinin
TUGS’den ayirt edilmesi amaglandigi yoniinde: Yazicioglu, 97 dn. 168. TTK’da
kullanilan “gemi sicili” ile “Tiirk Gemi Sicili” ibareleri kural olarak MGS’yi ifade
etmektedir. Ancak belirli hiltkiimlerde (6rn. m. 996 ve 997) kullanilan “Tiirk Gemi
Sicili” ibaresini; MGS ile TUGS’ye kapsayacak sekilde okumak gerektigi belirtil-
mektedir, bkz. Topsoy, 68. Ayni goriiste: Yetis Samli, 84-85. Sozer, TTK m. 996-
997 bakimindan ayni sonuca varmakta ve TUGSyi belirli istisnalar barindirmakla
birlikte Tirk Gemi Sicili sisteminin bir pargasi oldugunu savunmaktadir, bkz. So-
zer, Ders Kitabi, 92-95. Yazar ayrica TTK’daki terminolojiyi elestirmekte ve
TUGS’yi “ger¢ek anlamda sicil niteligi tasimayan” kayit diizeni olarak ifade etmek-
tedir, bkz. a.g.e., 61-63. TTK’daki gemi siciline dair hitkiimlerin TTK m. 995 ve de
TUGSK ile TUGSY gergevesinde TUGS hakkinda uygulama alan1 bulmast ile ilgili
asagida ayrica agiklama yapilacaktir.
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Bu cercevede YHGS’ ye kayitli insa halindeki gemiler hakkinda da sicil

hikUmleri uygulama alani bulacaktir.

16/12/1999 tarihli ve 4490 sayili Turk Uluslararast Gemi Sicili Kanunu
ile 491 Sayili Kanun Kararnamede Degisiklik Yapilmasina Dair Kanun
(“TUGSK”)° ile ihdas edilen ve TTK m. 995 uyarinca hakkindaki hii-
kimler sakli tutulan “Tiirk Uluslararas1 Gemi Sicili” (“TUGS”) de hu-

kuki anlamda sicil niteligindedir*.

TTK m. 941 (29/6/1956 tarihli ve 6762 sayili Tirk Ticaret Kanunu2
(“ETTK”) m. 824 f. 2 uyarinca Ulastirma ve Altyapt Bakanlig

(“UAB”)® tarafindan tutulan “dzel sicil”’in'* her ne kadar adinda “sicil”

10 21/12/1999 tarihli ve 23913 sayih RG. Kanun’un giincel tam metni igin bkz.
www.mevzuat.gov.tr (et. 23/01/2022).

“Tiirk Uluslararast Gemi Siciline iligkin esaslar, sicilde kayitli haklarin devri, sicil
kaydinin terkinine iliskin usul ve esaslar Bakanlik tarafindan hazirlanacak yonetme-
lik ile tespit edilir.” (TUGSK m. 6 f. 2). Bu hiikkiim uyarinca yayimlanan Turk Ulus-
lararast Gemi Sicili Yonetmeligi (“TUGSY™) (23/06/2000 tarihli ve 24088 sayili
RG) m. 14’e gore; “TUGS’ye tescil islemleri ile, gemilerin terkin, satig, isim degi-
sikligi, ipotek tescili ve diger benzeri islemler, TTK ve 31/12/1956 tarihli ve 8520
sayilt Gemi Sicil Nizamnamesinin, 4490 sayili Kanuna [TUGSK’ya] aykir1 olma-
yan hiikkiimleri uygulanir”. TTK’daki ayni haklara dair hiikiimlerin TUGSye kayitl
gemiler lizerindeki uygulama alanina asagida deginilecektir, bkz. I1 C 3 b.

12°.09/07/1956 tarihli ve 9353 sayili RG. ETTK nin yiiriirliikte oldugu son tarih olan
30/06/2012°deki tam metni i¢in bkz. www.mevzuat.gov.tr (et. 23/01/2022).

13°02/07/2018 tarihli ve 703 sayili Anayasada Yapilan Degisikliklere Uyum Saglan-
mas1 Amaciyla Bazi Kanun ve Kanun Hiikmiinde Kararnamelerde Degisiklik Ya-
pilmas1 Hakkinda Kanun Hiikmiinde Kararname (“703 sayili KHK™) (09/07/2018
tarihli ve 30743 sayili RG [3. Miikerrer]) uyarinca; “Ulastirma, Denizcilik ve Ha-
berlesme Bakanligi’nin” yerini “Ulastirma ve Altyap1 Bakanlig1” almistir.

11

14 TTK m. 940 anlaminda Tiirk gemisi olmayan bir gemi, TTK m. 940 kosullarim

karsilayan bir kimseye kendi adina isletilmek {izere birakilmigsa; bu gemi TTK m.
941 f. 2°de Ongoriilen kosullar ¢ergevesinde UAB tarafindan alinan izin dogrultu-
sunda gegici olarak Tiirk bayrag: ¢ekebilir. TTK m. 941 f. 3 uyarinca, bu kapsamda
Tiirk bayrag: ¢eken gemiler UAB tarafindan tutulan 6zel bir sicile kaydedilir. Konu
hakkinda ayrica bkz. Siizel, C.: “815 Sayili Kabotaj Kanunu’nun Tiirk Ticaret Ka-
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kelimesine yer verilmis olsa da bu kayit duzeninin hukuki anlamda sicil

niteligi tasimadig®® tartismasizdir.

Calisma konusu Baglama Kiitiigii bakimindan ise degerlendirme ayr1 bir

baslik altinda bir alt kisimda yapilacaktir.

BAGLAMA KUTUGU

A) ILGILI MEVZUAT

Baglama Kiitigi’niin kurulmasi; 30/06/2009°da  yiirtirlige giren,
06/05/2009 tarihli ve 5897 sayili Denizcilik Miistesarliginin Kurulus ve

Gorevleri Hakkinda Kanun HiUkmiinde Kararname ile Baz1 Kanunlarda

Degisiklik Yapilmasina Dair Kanun’un (“5897 sayili Kanun™)*® kabu-
liyle gergeklesmistir. 5897 sayili Kanun ile, 10/8/1993 tarihli ve 491

sayil1 Denizcilik Miistesarliginin Kurulus ve Goérevleri Hakkinda Kanun

Hiikmiinde Kararname’ye (“491 sayilhl KHK”)! “Baglama Kiitiigii”” bas-

likli1 Ek Madde 12 dahil edilmistir. Sekiz fikradan olusan hikim yayim-

landig1 sekliyle asagidaki gibiydi:

15

16
17

nunu ve Avrupa Birligi Mevzuati Uyarinca Degerlendirilmesi”, Bahgesehir Univer-
sitesi Hukuk Fakiltesi Dergisi, C. 10, S. 135-136, Kasim-Aralik 2015, s. 69-72.

Bazi eserlerde bu “6zel sicil”, Tiirk Hukuku’ndaki gemi sicilleri arasinda sayilmak-
tadir, bkz. Kalpsiiz, Deniz Ticareti Hukuku, 201; Aksoy, 64; Demir, “Baglama Kii-
tigii’, 104-105. Ancak sayilan eserlerin higbirisinde, 6zel sicilin TTK m. 954 vd.
hiikiimlerinin uygulama alan1 buldugu bir gemi sicili oldugundan bahsedilmemek-
tedir. Ote yandan bazi eserlerde bunun aleniyet islevi barindirmayan ve teknik an-
lamda gemi sicili olmadig1 agikca ifade edilmektedir, bkz. Atamer, K.: “Alman
Tirk Hukukunda Gemilerin Bayrak Cekme Zorunlulugu, Gemi Siciline Kayit ve
Hukiimlerin Uygulama Alam”, Banka ve Ticaret Hukuku Dergisi, 2009, C. XXV,
S. 1, s. 188; Atamer, “Guncel Sorunlar”, 247; Atamer, “Baglama Kiitiigii”, 315;
Atamer, Deniz Ticareti Hukuku, 747; Demir, “Baglama Kiitiigii”, 106; Yazicioglu,
65; Topsoy, 102.

16/05/2009 tarihli ve 27230 say1ili RG.

19/08/1993 tarihli ve 21673 sayili RG.
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“Turk Uluslararasi Gemi Siciline tescilli olanlar ve Milli Gemi Siciline tesci-
li zorunlu olanlar digindaki ticari veya 6zel kullanima mahsus gemi, deniz
ve i¢ su araglarinin malikleri veya isletenleri, Denizcilik Mistesarliginca
liman bagkanliklar blinyesinde olusturulacak baglama kitligline gemi,
deniz ve i¢ su araglarini kaydettirmek zorundadir. Baglama kitiganun tu-
tulmasindan limanlarda liman baskani sorumludur. Herhangi bir liman
baskanliginin yetki alani i¢inde bulunmayan i¢ sulardaki i¢c su araglarinin
kayitlari, ilgili mevzuatina uygun olarak belediye baskanliklarinca tutula-
cak kutliklere yapilir. Belediye baskanliklarinca tutulacak baglama kuti-
gunin tutulmasindan belediye baskani sorumludur. Bu madde kapsa-
mindaki i¢ sularda hangi belediyenin yetkili olacagi yonetmelikle belirle-

nir. Yetkili belediyeler bir ay icinde kittikle ilgili teskilatini kurar. [f. 1]

Kayit igin bagvuru, mevcut gemi, deniz ve i¢ su araci igin bu maddenin
ylrlirlige girdigi tarihten itibaren alti ay, yeni kayit altina alinacak veya
kayit degisikligi yapilacak gemi, deniz ve i¢ su araci igin iktisap tarihinden
itibaren bir ay icerisinde malik veya isleteni tarafindan yazili olarak yapi-
lir. Bu srelerde kayit bagvurusunda bulunulmayan gemi, deniz ve i¢ su
araclari, ilgili liman baskanhdinca; yukaridaki fikrada belirtilen i¢ sularda

ise ilgili belediyelerce resen tescil edilir. [f. 2]

Baglama kitiigline kayitli gemi, deniz ve i¢ su araglarinin mdilkiyetinin
devrini amaclayan s6zlesmelerin ilgili liman veya belediye baskanliklari

huzurunda yapilmasi zorunludur. Aksi takdirde sézlesme gegersiz olur. [f. 3]

Yabanci uyruklu gercek kisilere ait ve 6zel kullanima mahsus gemi, deniz
ve i¢ su araglari, talep ve Denizcilik Mistesarliinca uygun bulunmasi
halinde baglama kiitiklerine kaydedilebilirler. Bu sekilde kayitli gemi, de-
niz ve i¢ su araglari, 29/6/1956 tarihli ve 6762 sayili Turk Ticaret Kanu-
nunun 823 (incli maddesi hikiimlerine bagh olmaksizin Tirk Bayragi ge-
kerler. Ancak, 19/4/1926 tarihli ve 815 sayill Kanun hiikimleri saklidir. [f. 4]

Baglama kitigine kayit edilecek her bir gemi, deniz ve i¢ su araci igin

ruhsatname diizenlenir. Ruhsatnameler baglama kitigunin tutuldugu
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liman baskanhdi veya belediye tarafindan her yil vize edilir. Vizenin ge-
cerlik siresi bir yildir. Siiresinde vize edilmeyen ruhsatnameler gegersiz-
dir. Ruhsatname ve bunlarin vizeleri, 2/7/1964 tarihli ve 492 sayili Harglar
Kanununa bagl (8) sayili tarifenin “XIll- Baglama kitligu ruhsatnamele-
rinden ve bunlarin vizelerinden alinacak harclar” bélliminde belirlenen
harca tabidir. Ruhsatname ve vize islemleri yapilabilmesi icin, harcin pe-
sin olarak ddenmesi gerekir. Ruhsatnamenin diizenlendigi yil ayrica vize
harci alinmaz. Ozel kullanima tahsisli gemi, deniz ve i¢ su araclari igin
dlzenlenen ruhsatnameler bes yila kadar vize edilebilir ve bu durumda
harg, icinde bulunulan yil tarifesi esas alinarak her bir yil i¢in ayri ayri he-
saplanarak tahsil edilir. Ruhsatnameyi diizenleyen veya vize islemlerini
yapan kamu gorevlileri, harcin 6denmesinden miikellefle birlikte miitesel-
silen sorumludur. Baglama ktiigune kayith ve gegerli ruhsatnameye sa-
hip gemi, deniz ve i¢ su araglari, her tiirlli gemi saglik resmi ve fener (ic-

retinden muaftir. [f. 5]

Ruhsatnamesi olmayan veya zamaninda vize islemi yapiimayan gemi,
deniz ve i¢ su aracinin maliki ve isletenine, tescil edilmemesi nedeniyle
tahsil edilemeyen ruhsat ve vize harg tutarinin iki kati idari para cezasi
verilir ve bu gemi, deniz ve i¢ su araglarina, denizcilik mevzuatina gére
verilmesi zorunlu belgeleri diizenlenmez, liman veya i¢ su dahilinde bile

olsa sefere ¢ikmasina izin verilmez. [f. 6]

idari para cezalari liman bagkanliklari ve belediyeler tarafindan verilir. Bu
madde uyarinca verilecek idari para cezalari bir ay igerisinde ddenir. Bu
idari para cezalari hakkinda 30/03/2005 tarihli ve 5326 sayili Kabahatler

Kanunu hikimleri uygulanir. [f. 7]

Baglama kitiglnin tutulmasi, liman baskanliklarinin ve belediyelerin
yetki ve sorumluluklari, kayit, terkin, ruhsatname diizenlenmesi, idari pa-
ra cezas! verilmesi ve mali hiikiimler ile bu maddenin uygulanmasina dair

diger hususlara iligkin usul ve esaslar, mali konularda Maliye Bakanlgi-
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nin uygun gorisini almak kaydiyla Denizcilik Mistesarliginca cikarila-

cak yonetmelikle belirlenir.” [f. 8]
Ek Madde 12 f. 8’deki bahsi gecen yonetmelik, 2009 yilinda “Baglama
Kiitiigii Uygulama Yoénetmeligi” (“EBKUY”)*® adiyla yayimlanmustir.
491 sayilh KHK, 01/11/2011°de yurirlige giren 26/09/2011 tarihli ve
655 sayili Ulastirma ve Altyap: Alanmna Iligskin Bazi Diizenlemeler Hak-
kinda Kanun Hilkmiinde Kararname (“655 sayili KHK”)!® uyarinca ilga
olmus; 491 sayili KHK Ek Madde 12’nin yerini iKi fikradan olusan 655
sayili KHK m. 43 almistir:

“Tlrk Uluslararasi Gemi Siciline tescilli olanlar ve Milli Gemi Siciline tesci-
li zorunlu olanlar digindaki ticari veya 6zel kullanima mahsus gemi, deniz
ve igsu araglarinin malikleri veya isletenleri; s6z konusu gemi, deniz ve

icsu araglarini baglama kutligline kaydettirmek zorundadirlar.

Baglama ktligline kayda iliskin usul ve esaslar ile yapilacak is ve islem-

lerin nasil ve kimler tarafindan yuritilecedi ydnetmelikle belirlenir.”

Goriilecegi Uzere s0z konusu diizenlemede, milga 491 sayili KHK Ek
Madde 12’nin aksine ayrintili bir igerige yer verilmemis, f. 2°de “kayda
iliskin usul ve esaslar ile yapilacak is ve islemlerin nasil ve kimler tara-
findan yiiriitiilecegi” hususlarinin yonetmelik ile belirlenecegi 6ngorul-

miistiir?®. Bu kapsamda 25/09/2014 tarihinde yiiriirliige giren Baglama

18 14/09/2009 tarihli ve 27349 sayili RG.

1901/11/2011 tarihli ve 28102 sayili RG (Miikerrer). RG’de yayimlandiginda ismi
“Ulastirma, Denizcilik ve Haberlesme Bakanliginmin Teskilat ve Gorevleri Hakkinda
Kanun Hilkmunde Kararname” olan 655 sayili KHK, 703 sayilit KHK m. 31 ile su
anki halini almistir.

20491 sayih KHK Ek Madde 12’deki ayrmtili diizenlemenin aksine; 655 sayili KHK
m. 43 f. 2°de 6ngoriildiigii sekilde Baglama Kiitiigi ile ilgili tim hususlarin yonet-
melige aktarmanin, BKUY deki hiikiimlerin hukuki dayanaktan yoksun kalmasma
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Kiitiigii Uygulama Yoénetmeligi (“BKUY”)?!, EBKUY *nin yerini almis-
tir (BKUY m. 37).

B) KAYIT ZORUNLULUGU

491 sayili KHK Ek Madde 12 f. 1 c. 1’in blyuk oranda tekrari niteligin-
deki 655 sayili KHK m. 43 f. 1’¢e gore; [1] “TUGS’ye tescilli olanlar” ve
[2] “MGS’ye tescili zorunlu olanlar” disindaki “ticari veya 6zel kullani-
ma mahsus gemi, deniz ve i¢su araglarinin malikleri veya isletenleri; s6z
konusu gemi, deniz ve igsu araglarimi baglama kiitiigiine kaydettirmek

zorundadirlar’??.

EBKUY m. 9 hukmii de icerik bakimmdan — bunun yerini alan BKUY
m. 9’a kiyasla — 491 sayili KHK m. Ek Madde 12’dekine daha benzer
bir icerikte kaleme alinmistiZ®. EBKUY m. 9’a gére; [a] ETTK m. 840
ile 844 (TTK m. 956-957) uyarmnca MGS’ye kaydi istege bagl olan 18
GRT’den kuguk ticaret gemileri ile [p] ETTK m. 822 f. 2 b. (1)’de (TTK
m. 935 f. 2 b. [a]) sayilan, ticaret gemisi statlistinde bulunmayan gemiler

ve bunlarin gegerliligini sorgulanir hale getirdigi yoniinde: Demir, “Baglama Kiitii-
g1, 108-109; Demir, Ders Kitabi, 145.

2L 25/09/2014 tarihli ve 29130 sayih RG. BKUY nin giincel tam metni igin bkz.
<www.mevzuat.gov.tr> (et. 23/01/2022).

22 Tek fark; 491 sayili KHK Ek Madde 12’deki hiikmiin, “(...) Denizcilik Miistesarli-
ginca liman baskanliklary biinyesinde olusturulacak baglama kiitigiine kaydettir-
mek zorundadirlar.” seklinde olmasiydi.

23 EBKUY m. 9 1°de; [1] 18 GRT nin altindaki tiim ticari gemilerinin, [2] ticari amag-
la igletilen deniz ve i¢ su araglari ile [3] 6zel kullanima mahsus gemi, deniz ve i¢ su
araglar1 zorunlu olarak kaydedilecegi kaleme alimmisti. Goriildiigii iizere; “deniz ve
i¢ su araglar” haricinde Baglama Kitligli'ne kaydi zorunlu kilinan gemiler;
MGS’ye kaydi zorunlu olmayan ticaret gemileri ile m. 935 f. 2 b. (a) kapsamindaki
gemiler olmustur. Buna karsiik BKUY’deki “gemi” taniminm, TTK m. 931 f.
1’dekinden daha genis tutuldugu da unutulmamalidir.
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bakimmdan Baglama Kiitiigii'ne kayit zorunlulugu s6z konusuydu®*.
Anilan diizenlemeler, bu dénemde bazi yorum sorunlarimi da beraberinde
getirmistir. Yapilan degerlendirmelerde; ilgili mevzuat hikiumleri,
MGS’ye kaydi istege bagli olan gemilerin MGS ile Baglama Kiitiigii’ne
aym anda kayitli olacaklar1 seklinde ele alindig1 gibi®®, MGS’ye kayd:
istege bagli kilinan gemiler bakimindan tek olasiligin Baglama Kitu-
gii'ne kayit olabilecegi sonucu iizerinde de durulmustur®®. Agirlikli go-
riis ise, MGS’ye kayd: TTK uyarinca ihtiyari olan gemilerin maliklerinin
BKUY ile 6ngorilen kayit zorunlulugu sonrasinda iki seceneginin bu-
lundugu, yonetmelik ile dngdrilen zorunlulugun ya geminin MGS’ye ya

da Baglama Kiitiigii’ne kaydedilerek karsilanacag seklindeydi?’.

Ortaya cikan belirsizlik, BKUY m. 9 f. 1’in yeniden kaleme alinmasiyla
bir 6lclide ortadan kalkmistir. BKUY m. 6 f. 1’de; BKUY m. 9 f. 1’de
belirtilen araglarin, malik veya isletenleri tarafindan Baglama Kiitiigii’ne
kaydedilmesinin ve ruhsatname alinmasinin zorunlu oldugu 6ngoriilmiis-
tir. BKUY m. 9 f. 1’e gore ise; [a] 18 GRT’nin altinda ve 2,5 metre ve
uzerinde olan, MGS’ye veya TUGS’ye tescil edilmemis ticari gemi, de-

niz ve igsu araglart ile [b] Boyu 2,5 metre ve Uzerindeki 6zel kullanima

2418 GRT veya bunu asan biiyiikliikteki her ticaret gemisinin MGS’ye tescili zorun-

ludur (TTK m. 957). TTK m. 956’da MGS’ye “tescili caiz” olarak belirtilen gemi-
lerden; [1] 18 GRT den kiiciik ticaret gemileri ile [2] TTK m. 935 f. 2 b. (a)’da sa-

yilanlarin MGS’ye tescili ise istege baglidir.

%5 Bkz. Demir, “Baglama Kiitiigii”, 125 vd. S6z konusu eser, BKUY yiiriirliige girdik-

ten sonra kaleme alinmistir. Ancak eserde 655 sayilt KHK m. 43 f. 1 c. 1’den hare-
ket edilmistir. Yazarm BKUY m. 9 f. 1’e gore agiklamalara yer verdigi ve 655 sayi-
It KHK m. 43 f. 1°deki ifadeyi hatali olarak degerlendirdigi ¢calismasi i¢in bkz. De-
mir, Ders Kitabi, 148-149.

% Bkz. Atamer, “Baglama Kiitiigii”, 357-358.

27 Bkz. Atamer, “Baglama Kiitiigii”, 357-358; Altop, 8-10; Unan, 26.
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mahsus gemi, deniz ve i¢su araglart Baglama Kiitiigii’ne zorunlu olarak

kaydedilmektedir.

Yukarida bahsedilen belirsizlik, MGS’ye kayd: istege bagli olan ticaret
gemileri bakimmdan BKUY m. 9 f. 1 b. (a)’da yer verilen “Milli Gemi
Siciline veya Tlrk Uluslararas1 Gemi Siciline tescil edilmemis” seklin-
deki ibareyle ortadan kalkmistir. Ancak s6z konusu ibarenin m. 9 f. 1 b.
(b)’de tekrar edilmemesi, ayn1 yorum sorununun ticaret gemisi niteligin-
de olmayan gemiler ile ilgili olarak devam etmesine yol agmaktadir.
Kaldi ki BKUY m. 9’un igerik olarak 655 sayili KHK m. 43 f. 1 ile or-
tismemesi kanunilik ilkesi baglaminda elestirilerin yoneltilmesini kagi-
milmaz kilmaktadir®®. Her ne kadar 655 sayili KHK m. 43 f. 1 c. 1°de
degisiklik yapilmamis olsa da BKUY m. 9 f. 1 hilkmi kaleme alinirken
EBKUY m. 9’a yoneltilen elestirilerin dikkate alindigini soylemek
mimkin gozukmektedir. 655 sayili KHK m. 43 f. 1 hélen yirirlikte
olmasina karsin, hikim 6greti tarafindan BKUY m. 9 f. 1 b. (a)’dakine

paralel sekilde yorumlanmaktadir.

Baglama Kiitiigii’'ne kayit zorunlulugunun da ancak MGS ile TUGS ye
kayitli olmayan aracglar bakimmdan s6z konusu olmasina yalnizca m. 9 f.

1 b. (a)’da deginilmis olunsa da burada gecen ibareyi m. 9 f. 1. b.

2 Baglama Kiitiigii’ne kayit zorunlulugunun kaleme alindigt BKUY m. 9 f. 1’in yam
sira; takip eden fikrada, istege bagli olarak buraya kaydi miimkiin olan araglar sa-
yilmaktadir. 655 Sayili KHK m. 43 f. 2°ye dayali olarak yayimlanan BKUY m.
9’un, 655 sayili KHK m. 43 f. 1’e aykin igerikte kaleme alindig1 ve dolayisiyla ka-
yit zorunlulugu hakkinda yalnizca m. 43 f. 1’in dikkate alinmasi gerektigi dgretide
Seven tarafindan savunulmaktadir, bkz. Seven, V.: Ticari Islemlerde Tasinir Rehni
Kanunu'na Gore Tasimir (Varlik) Rehni, B. 2, Istanbul 2019, s. 64-65.
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(b)’deki gemileri de kapsayacak sekilde okunmaktadir®®. Ozetlemek ge-

rekirse, hiikiimden anlasilmasi gereken asagidaki sekilde gosterilebilir:

Milli Gemi Siciline veya Tiirk Uluslararasi Gemi Siciline tescil edilmemis;

a) 18 gros tonilatonun altinda ve 2,5 metre ve Uizerindeki; ticari gemi, de-

niz ve i¢su araglari,

b) Boyu 2,5 metre ve lzerindeki 6zel kullanima mahsus gemi, deniz ve

igsu araglari,

zorunlu olarak kaydedilir.

655 sayili KHK m. 43 f. 1°de bahsi gecen “gemi, deniz ve i¢ su araglar1”,
“Tanmimlar” baghkli BKUY m. 4’te ayrica tammlanmaktadir®®. TTK m.
931 f. 1’in aksine 10/6/1946 tarihli ve 4922 sayili Denizde Can ve Mal
Koruma Hakkinda Kanun’daki®! “gemi” tanimi takip edilerek kaleme
alinan tamima gore; “adi, tonilatosu ve kullanma amaci ne olursa olsun,
denizde kirekten baska aletle yola ¢ikabilen her arag” BKUY ’nin uygu-
lama alani bakimindan “gemidir” (BKUY m. 1 f. 1 b. [f]). Bu tanim,
TTK’dakine kiyasla daha genistir®2. “Gemi” disindaki iki ara¢ grubu

2 Bkz. Atamer, Gemilerin Esya Hukuku, 51-52; Seving Kuyucu, 696-697; Yazicioglu,
138 ve buradaki dn. 226; Demir, Ders Kitabi, 148-149.

30 Konu hakkinda bkz. Sozer, Deniz Ticareti Hukuku, 244-248; Sozer, Ders Kitabi,
107-108; Atamer, Deniz Ticareti Hukuku, 688-689; Atamer, Gemilerin Esya Huku-
ku, 79 vd.; Yazicioglu, 137-140; Yetis Samli, 31 vd. EBKUY deki tanimlar hakkin-
da ayrica bkz. Aksoy, 73 vd.; Unan, 19-21.

81 14/06/1946 tarihli ve 6333 sayili RG. Kanun’un giincel tam metni igin bkz.

<www.mevzuat.gov.tr> (et. 23/01/2022).

4922 sayili Kanun m. 1 b. (B)’deki tanima gore; “Gemi: Adi, tonilatosu ve kullanma

amact ne olursa olsun, denizde kiirekten baska aletle yola ¢ikabilen her aract, (...)

ifade eder”. Buradaki tanimdan farkli olarak; BKUY m. 4’teki tanimda “ad1” ibare-
si yerine “cinsi” ibaresi yer almaktadir. Siizel, C.: “Tiirk Mevzuatinda Gemi Tani-
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olan “deniz arac1” ile “i¢ su arac1”; sirastyla “gemi” disinda, denizde
yuzebilen ve tahsis edildigi gayeye uygun olarak kullanilan her tirli
arag ve yap1” ve “i¢ sularda kullanilan ve gemi disindaki her tirli tekne

ve yap1” olarak tanimlanmistir (BKUY m. 1 f. 1 b. [e] ve [1]).

Goriilecegi Uzere “yapi”lar hakkinda da kayit zorunlulugu getirilmistir.
Aslinda “yap1” olarak ifade edilen araglarin TTK m. 931 f. 1 anlaminda
gemi olup olmadig: tartigmaya agiktir. Zira yapilarin tahsis edildigi ama-
cin suda hareket etmesini gerektirmemesi durumunda TTK m. 931 an-
laminda gemi vasfini haiz olmayan ve MGS’ye kaydi mimkiin olmayan
aracin Baglama Kiitigi’'ne kaydi zorunlu gdziikmektedir. TUGSK ile
gemi taniminin genislemesi ve 0zel maksatli ve 0zel yapili gemi listesi-
nin gun be giin genisletilmesi ile bu bakimdan iyice belirsizlik giindeme
gelmektedir. Ornek vermek gerekirse, yiizer havuzun TTK m. 931 anla-
minda gemi olup olmadig: tartismali olmakla birlikte agirlikli goriis bu
aracin gemi olmadig1 yoniindedir®. Bu ara¢ gemi olarak nitelendirilme-
digi takdirde TTK’nin deniz ticaretine iliskin hiktmleri kendisine uygu-
lanmayacaktir. Dolayisiyla TTK’nin gemi siciline ait hikimlerinin bu
araca evleviyetle uygulanmayacag aciktir. Bu gerekceyle bu ara¢ baki-
mindan TTK ile getirilen bir kayit zorunlulugu bulunmaz zira aracin
MGS’ye kaydi mumkiin degildir. BKUY de yapilan deniz araci tanimi

ile ylizer havuzun BKUY anlaminda deniz araci oldugu sdylenebilecek-

m1”, Prof. Dr. Rona Serozan’a Armagan, C. 11, Istanbul 2010, s. 1619, 1625-1626
(“Gemi Tanimr”).

3 Konu hakkinda bkz. Okay, 83; Kalpsiiz, Deniz Ticareti Hukuku, 81; Caga - Kender,
47 dn. 2; Aybay, G.: Deniz Ticaret Hukuku ile ilgili notlandirilmis Yargitay Karar-
lar1, Istanbul 2000, s. 51 vd.; Tekil, 71 vd.; Atamer, Deniz Ticareti Hukuku, 659-
661; Yazicioglu, 48 dn. 77; Sozer, Ders Kitabi, 28; Siizel, “Gemi Tanumi”, 1616 dn.
4,1643.
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tir. Ozel maksatli ve Gzel yapili gemi listesinde 2016 yilinda yapilan
degisiklik sonras1 yuzer havuz anilan gemi listesine dahil edilmis ve bu
araglarin da gemi tamimina alinmasiyla birlikte yuzer havuz TUGSK
anlaminda gemi vasfin1 kazanmustir®*, TUGSK ile bir kayit zorunlulugu
ongorilmemektedir. Bu durumda yiizer havuzlar bakimindan kayit zo-
runlulugunun BKUY ile getirildigi 2016 yilina kadar yalnizca Baglama
Kitiigii’'ne kaydedilmesinin miumkin ve fakat zorunlu oldugu, yizer
havuzlarin 2016 yilinda 6zel maksatli ve 6zel yapili gemi listesine dahil
edilmesiyle birlikte yizer havuzun malikinin gemisini dilerse TUGS’ye

tescil ettirebilecegini de sOylemek mimkun hale gelmistir.

Kanaatimizce kayit diizeni bakimindan asli karisikliklardan biri, bir ara-
cin hangi mevzuatin gemi tanimina dahil olup olmamasindan da kaynak-
lanmaktadir. Bu gergevede farkli tanimlarin yapilacak mevzuat degisik-
ligi ile giderilmesi, Baglama Kiitiigii'ne kaydedilecek gemilerin de
TTK’da dizenlenmesi, TTK’nin 18 GRT’nin altindaki ticaret gemileri
ve ticaret gemisi niteliginde olmayan gemiler i¢in ongérdiigii tescil ser-
bestisine dair m. 957 hikmunin kaldirilmasi ortaya ¢ikan yorum sorun-

lariin biyik 6lglide giderilmesi adina dnem tasiyacaktir.

3 Bu degisiklik, UAB’nin o dénemki karsiligi olan Ulastirma, Denizcilik ve Haber-
lesme Bakanlig1 biinyesindeki Deniz ve Igsular Diizenleme Genel Miidiirliigiiniin
30/12/2016 tarih ve E. 98898 sayili yazisi uyarinca gergeklesmistir, bkz.
<https://www.denizticaretodasi.org.tr/tr/sirkuler/turk-uluslararasi-gemi-siciline-
tescil-edilecek-ozel-maksatli-ozel-yapili-gemiler-listesi-8990>  (et.  17/02/2022).
Yizer havuza listenin glncel halinde de yer verilmektedir, bkz. <https://www.
denizticaretodasi.org.tr/tr/Media/ViewerWithName/18563?fileName=1130_2747 2
747_1130.pdf> (et. 17/02/2022). Konu hakkinda ayrica bkz. Siizel, C.: “Tirk
Uluslararast Gemi Sicili Kanunu’nda Yapilan Degisikliklerin Yarg: Kararlari ve
Ozelgeler Ile Birlikte Degerlendirilmesi”, DEHUKAM Deniz Hukuku Dergisi,
2020, C. 3, S. 2,s. 734 vd.
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C) HUKUKI NITELIGI VE BU BAGLAMDA TARTISILAN
HUKUMLER

Baglama Kiitiigii’'niin hukuki niteligi ile ilgili agirlikli goriis bu kayit
diizeninin gercek anlamda bir gemi sicili niteliginde olmadigidir®®. Bu
goriislerin bir kismi 491 sayili KHK EK Madde 12’nin, bir kismi ise 655
sayitli KHK m. 43’tin yirurlukte oldugu donemlerde ileri siiriilmiis ve
anilan dizenlemeler dikkate alinarak ortaya atilmistir. Buna karsilik bazi
yazarlar her iki donem igin Baglama Kiitligii’ntin hukuki niteligi baki-
mindan farkli goriis beyan etmislerdir. Asagida, konu hakkinda ileri si-
rilen goriisler, tartismalara yol agcan mevzuat hikimleri de dikkate ali-

narak aktarilacaktir.
1- Kurulus Amaci ve Kullanilan ifadeler
a) Baglama Kiitiigii ile Ilgili Mevzuat

Baglama Kiitiigii’niin hukuki niteligi degerlendirilirken ilk olarak Bag-
lama Kiitiigii’nii hazirlayanlarin bu kayit diizeni ile deniz ticareti huku-
kunda dorduincu bir sicil ihdas etme amac tasiyip tasimadigi tartismaya

acilmistir.

% 491 sayilh KHK Ek Madde 12 dénemi bakimindan bu yénde: Altop, 1 vd.; Unan,
21. Bu dénem bakimindan aksi yonde: Algantiirk Light, 51-52. Yurlrlukteki mev-
zuat bakimindan bu yonde: Demir, “Baglama Kiitiigii”, 117-120; Demir, Ders Kita-
b1, 147; Seving Kuyucu, 690-691; Sozer, Deniz Ticareti Hukuku, 240-243; Sozer,
Ders Kitabi, 105-106; Yazicioglu, 131-135 vd.; Topsoy, 103-105. Ydururlikteki
mevzuat bakimindan aksi yonde: Atamer, Deniz Ticareti Hukuku, 317-325; Atamer,
Gemilerin Esya Hukuku, 54-57; Seven, 64-66; Goziiyesil, F. F.; “Sicile Kayith
(Miiseccel) Gemilerin Anonim Sirketlere Sermaye Olarak Getirilmesi”, Ankara Ha-
c1 Bayram Veli Universitesi Hukuk Fakiiltesi Dergisi, 2020, C. XXIV, S. 3,s. 171-174.
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5897 sayili Kanun uyarinca 491 sayili KHK’ye dahil edilen Ek Madde
12’nin yayimmlandigi dénemden itibaren bu konuda agirlik kazanan go-
riis; bu maddenin bir sicil olusturma amaci tasimadigidir. Bu goriise ge-
rekce olarak sunulan hususlardan ilki; 5897 sayili Kanun’daki Genel
Gerekge’de®® ve Ek Madde 12 f. 1 c. 1°de kullanilan ifadelerdir. Bu kap-
samda vurgulanan ilk husus; hiikiimde “sicil” yerine “kiitiik”” kelimesinin
tercih edilmis olmasidir®’. Bunun yani sira anilan diizenlemenin, sicile
kayitli olmayan gemilerin ve araglarin 6zel hukukla ilgili meselelerine el
atmadigs; idare hukuku, gevre hukuku ve vergi hukuku gibi kamu huku-
kunu ilgilendiren hususlarla sinirli bir amag cergevesinde yalnizca bir

38

“kayit diizeni” kurdugu savunulmustur®™. Bu yaklasim, 655 sayili

KHK’nin kabulll sonrasi bakimindan da biylik oranda gecerliligini ko-

% 5897 sayili Kanun’a ait Genel Gerekge’de; “Tiirk gemi sicillerinden birine kayith
olmayan ¢ok sayida gemi, deniz ve i¢ su aract bulunmaktadir. Bu kapsama giren,
2007 sonu itibariyle 60 bine yakin gemi, deniz ve i¢ su araci oldugu tahmin edil-
mektedir. Kayitsiz sekilde bu kadar ¢ok gemi, deniz ve i¢ su araci bulunmasi, de-
nizde can, mal ve ¢evre korunmasina iligkin mevzuatin uygulanmasinda da zorluk-
lar ¢ikarmaktadir. Kaydi bulunmayan tiim gemi, deniz ve i¢ su aracinin zorunlu ola-
rak kayit altina alinmasi suretiyle, uluslararasi standartlarda denetim ve belgelen-
dirme yapilabilmesi, nitelikleri ve maliki bilinmeyen tekne kalmamasi, denetimsiz
tekneler ile insan kagakg¢iligi yapilmasinin dnlenmesi amaglanmaktadir.” ifadeleri
yer almaktadir, bkz. TBMM, Istanbul Milletvekili Mehmet Domag ile Antalya Mil-
letvekili Hiisnii Colli ve 38 Milletvekilinin; Denizcilik Miistesarliginin Kurulug ve
Gorevleri Hakkinda Kanun Hiikmiinde Kararnamede ve Bazi Kanunlarda Degisik-
lik Yapilmasina Dair Kanun Teklifleri ile Plan ve Biitge Komisyonu Raporu (2/266,
2/268), Donem: 23, Yasama Y1li: 2, Sira Sayist: 257, s. 1.

491 sayili KHK Ek Madde 12 dénemi cergevesinde bu yonde: Atamer, “Baglama
Kiitiigii”, 343. 655 sayilil KHK m. 43 donemi gergevesinde bu goriiste: Demir,
“Baglama Kiitiigii”, 120; Yazicioglu, 131. Yazarlarla ayn1 goriiste: Yetis Samli, 85.
BKUY m. 4 f. 1 b. (a)’da kullanilan “kay1t” ve “kiitiik” kavramlarinin de bu sonucu
destekledigi yoniinde: a.g.e., 85.

37

38 491 sayili KHK Ek Madde 12 dénemi gergevesinde bu yonde: Atamer, “Baglama

Kiitiigii”, 343.
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rumaktadir®®. Bu baglamda Baglama Kiitiigii ile ilgili mevzuatta TTK m.
995’te TUGS’ye yollama yapan bir hikmiin benzerinin yer almamasina
da dikkat gekilmektedir®®. Zira kabul tarihleri g6z éniinde tutuldugunda
Baglama Kiitiigii’ne iliskin mevzuat 2009 yilinda, 6102 sayili TTK ise
2011 yilinda RG’de yayimlanmustir.

491 sayih KHK Ek Madde 12 ve EBKUY ’nin yurlrlikte oldugu do-
nemde, anilan mevzuatin sicil ihdas etme amaci igerisinde oldugu yo0-

nindeki gortisti destekleyen hususlar ise su sekilde ortaya konulmus-

39 Bkz. Demir, “Baglama Kiitiigii”, 117-118; Yazicioglu, 131 vd.; Yetis Saml1, 33-34.
BKUY m. 4 f. 1 b. (a)’da, “Gemi, deniz ve igsu aracinin kaydedildigi, ana ve yar-
dimer kiitiiklerden olusan elektronik kayit sistemini ve baglama kiitiigii dosyas1”
seklinde “Baglama kiitiigli” tanimina yer verilmistir. Bu tanimin da Baglama Kiitii-
gii’nlin bir gemi sicil olarak kabule yetmeyecegi yoniinde: Seving Kuyucu, 692.
Bunun yani sira; Baglama Kiitiigii’niin kurulma amacinin, Genel Gerekge’deki ifa-
delerin aksine Idare’ye mali kazang elde etmek olduguna isaret edilmektedir, bkz.
Sozer, Deniz Ticareti Hukuku, 241-243; Sozer, Ders Kitabi, 105. Ongi’)riilen mali
yiikiimliiliiklere yonelik elestiriler i¢in ayrica bkz. Altop, 3-4. 5897 sayili Kanun
kapsaminda amacin; Tiirk bayrakli tekne sayisi ile tekne ithalatini arttirmak ve de
sicile kayitsiz gemi birakmayarak bunlarin kontroliinii saglamak oldugu yoniinde:
Aksoy, 67-69. Nitekim Baglama Kiitiigli’niin yasama tarih¢esinin incelendigi ¢a-
lismada, ihdas edildigi donem bakimindan kayit dis1 gemi ve deniz aracinin kalma-
masi ile vergi hukukundan dogan sorunlarin ¢6ziilmesi seklinde iki amagla hareket
edildigi sonucuna varilmistir, bkz. Atamer, Deniz Ticareti Hukuku, 317-325. Yaza-
rin, 491 sayili KHK Ek Madde 12 ¢erg¢evesinde Kanun Koyucu’nun sicil olusturma
amac1 tagimadig1 yoniindeki goriisii i¢in ayrica bkz. Atamer, Gemilerin Esya Huku-
ku, 54-55. Kanun Koyucu’nun amaci ile ilgili benzer yonde agiklamalar igin bkz.
Demir, “Baglama Kiittigii”, 109-113.

40 Bkz. Sozer, Ders Kitab:, 105. Ote yandan Atamer, 491 sayilh KHK Ek Madde
12’°nin ytrtrlik kazandigr donem bakimindan, Baglama Kiitiigii’niin kapsamina gi-
ren araglarin MGS’ye tescilinin saglanmasi ig¢in daha kolay bir yolun izlenebilece-
ginin altint ¢izmistir. EBKUY m. 4 f. 1’deki “gemi” ve “ara¢” tanimlarinin, ETTK
m. 816 [TTK m. 931] f. 1’deki “gemi” taniminin yerini almasi, Baglama Kiitiigii’ne
kaydedilebilecek araglarin MGS’ye tescilinin yolunu agmak bakimindan yeterlidir.
Kanun Koyucu’nun bu yolu takip etmemis olmasi, Yazar tarafindan, araglarin bir
sicile kayitlt olmasi yoniinde bir amag tasinmadiginin gostergesi olarak yorumlan-
mustir, bkz. Atamer, “Baglama Kiitiigii”, 343.
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tur®. [1] Araglarin kaydindan liman ve belediye baskanliklarinin sorum-
lu tutulmasi1 (491 sayilh KHK Ek Madde 12 f. 1*?), [2] “hak sahipligi
belgesinin” diizenlenmesi (EBKUY m. 4 b. [f]*®), [3] Miilkiyetin devri
icin “tescil” kosulunun aranmasi (491 sayii KHK Ek Madde 12 f. 3;
EBKUY m. 14%), [4] Baglama Kiitiigii’ne kaydin gerceklestirilmesi ile
Turk bayragi ¢cekme hakkinin kazanilmasi ve ruhsatname verilmesi (491
sayilll KHK Ek Madde 12 f. 4 ve f. 5/ BKUY m. 12%) ve [5] ihtiyati
haciz, ihtiyati tedbir kararlarinin ve de tagimir rehninin Baglama Kiitu-

gii’ne kaydmin mimkiin olmasidir (EBKUY m. 10%).

Baglama Kiitiigii mevzuati ile sicil ihdas edilme amaci taginip tasinma-
dig1 degerlendirilirken ileri strllen goriislerden biri; 655 sayili KHK m.
43’iin BKUY ’nin, 491 sayili KHK Ek Madde 12 ile EBKUY den farkli
bir amacin 6ngoriildiigii ve yeni dizenleme ile Baglama Kiitiigii’niin
sicil niteligi kazandigidir*’. Bu goriise dayanak olarak; geminin adi
(BKUY m. 11), Turk bayragi cekme zorunlulugu (BKUY m. 12), mulki-

41 Gériis ve ortaya konulan gerekgeler igin bkz. Algantiirk Light, 51.

Baglama Kiitiigii’nlin liman veya belediye baskanliklarinca tutulacagina dair kural
ayrica EBKUY m. 5’te yer almaktaydi. 655 sayili KHK m. 43 déneminde bu yon-
deki tek diizenleme, EBKUY m. 5’in yerini alan BKUY m. 5°tir.

“Hak sahipligi belgesi: Baglama kiitiigiine kendi adina gemi, deniz ve i¢ su araci
kaydettirmek isteyen gergek veya tiizel kisilerin, gemi, deniz ve i¢ su araci {izerin-
deki miilkiyet haklarini gdsterir, mevzuatina uygun diizenlenmis belgeyi, (...) ifade
eder.” Bu tanim, BKUY m. 4 f. 1 b. (§)’de tekrarlanmistir.

4 EBKUY m. 14’iin yerini BKUY m. 14 almustir.
a5

42

43

Baglama Kiitiigii’ne kayitli gemi ve araglarin Tiirk bayragi ¢cekme zorunlulugu ile
bu hakki ispatlayan ruhsatnamenin diizenlenmesi, ayrica EBKUY m. 12’de 6ngd-
rillmiistii. 655 sayili KHK m. 43 doneminde bu hususlarin diizenlendigi tek hiikiim,
EBKUY m. 12’nin tekrar1 olan BKUY m. 12°dir.

4 EBKUY m. 10’un yerini BKUY m. 10 almugtir.

47 Konu hakkindaki ayrintili agiklamalar igin bkz. Atamer, Deniz Ticareti Hukuku,
317-325.
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yetin devri (BKUY m. 14), tescil edilen tasmur rehni ile cebri icra tasar-
ruflart (BKUY m. 10) ve itiraz usulli (m. 24) hakkindaki hikimler gos-
terilmektedir®®. Bunun yam sira; TMK’daki genel hikimler ile Deniz
Ticareti Hukuku’na iligkin 0zel hikiimlerdeki “sicil” ve “tescil” kavram-
lariyla ayn1 anlama gelecek sekilde “kiitiik” ve “kayit” kavramlarinin
kullanilabilecegi ve dolayisiyla kayit diizenlerinin hukuki niteliklerinin

kullanilan kelimeye gore belirlenemeyecegi vurgulanmaktadir®.

Calismanin bundan sonraki kisminda Baglama Kiitiigii’niin hukuki nite-
liginin belirlenmesi bakimindan yururlikteki bagskaca yonetmelik dizen-
lemelerinin s6zi aktarilacak ve daha sonra; yukarida sayilan ve tartisma
konusu héline gelen EBKUY ile BKUY hikimleri hakkinda agiklamala-

ra yer verilecektir.
b) Diger Mevzuat

Baglama Kiitiigii’'niin gergek anlamda sicil niteliginde olup olmadig:
hakkinda diger yonetmelik hikumleri soze dayali yorum bakimindan
Onem tasiyabilir. Bunlardan ilki, TTK m. 994 uyarinca yayimlanmasi

ongortlen ve fakat heniliz hazirlik asamasinda olan Gemi Sicil Y&netme-

48 Bkz. Atamer, Gemilerin Esya Hukuku, 54-56.

4 Bkz. Atamer, Gemilerin Esya Hukuku, 52-54. Baglama Kiitiigii niin sicil niteliginde
olmadigini1 belirtmekle birlikte kullanilan terimlerin tek bagina belirleyici olmaya-
cag1 hususunda ayn1 goriiste: Topsoy, 104-105. Kelimelerin kullanimindan hareket
edilemeyecegi yoniinde ayrica bkz. Goziiyesil, 171-174. Ayn1 dogrultuda, bir kayit
defterinin sicil niteliginde olup olmadiginin degerlendirilmesinde kullanilan kelime-
lerin anlamindan ziyade Kanun Koyucu’nun amacinin dikkate alinmasi gerektigi
yoniinde: Seving Kuyucu, 691. Asagida incelenecek olan Yargitay 12. HD. kararin-
da, TTK 941 f. 2 uyarinca tutulan 6zel sicil, gemi sicilleri arasinda sayilmistir. Ko-
nuya asagida deginilecektir, bkz. asagida II C 2 c.
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ligi Taslagi’ndaki (“GSY-T”)* tanimdir. “Baglama Kiitiigii”, burada
“(...) gemi, deniz ve i¢ su aracinin kaydedildigi, ana ve yardimci kutlk-
lerden olusan elektronik kayit sistemini ve baglama kiitiigii dosyas1”
seklinde tanimlanmigtir (GSY-T m. 4 f. 1 b. [a]). Her ne kadar tanimda
Baglama Kiitiigii’niin bir gemi sicili olarak kabul edildigine yonelik bir
emare bulunmasa da Gemi Sicil Bilgi Sistemi (“GESBIS”)*! (izerinde
islemler hakkindaki GSY-T m. 38’de, Baglama Kiitiigii’niin gemi sicille-
ri arasinda sayildig1 goriilmektedir®?. Ancak bu mevzuatin uzun siredir
taslak halinde oldugu ve ¢alismanin yayimlandig: tarihte de yurdrlik

kazanmadigini tekrar etmek yerinde olacaktir.

Ikinci ornek olarak, Gemilerin Tonilatolarin1 Olgme Y&netmeligi
(“GTY”)® verilebilir. GTY nin kapsamin1 belirleyen m. 2’nin 2009°da
yayimlanan metninde, GTY 'nin “Tlrk Gemi Sicillerinden herhangi biri-
ne kayd: zorunlu veya ihtiyari olan gemiler ile maliki veya yetkili temsil-

cisi tarafindan talep edilmesi halinde su ara¢larini” kapsayacagi 6ngo-

%0 Diizenleme hakkinda bkz. asagida II C 3 ¢ aa.

51 GESBIS hakkinda bkz. asagida I C 3 ¢ bb.

52 “Kismen veya tamamen Tiirkiye'de insa edilmis olan bir geminin Gemi Siciline,

Tiirk Uluslararasi Gemi Siciline veya Baglama Kiitiigiine tescili isteminde bulu-
nulmasi halinde, geminin yap1 halindeki gemilere 6zgii sicile kayitli olup olmadig:
GESBIS’ten kontrol edilir. Gemi yap1 halindeki gemilere 6zgii sicile kayitl ise, ya-
p1 tamamlandigindaki teknik bilgileri GESBIS’e aktarildiktan ve 6lgme/tonilato
belgesi diizenlendikten sonra geminin gemi siciline veya baglama kiitiigiine tescil
islemi GESBIS’te tamamlanir (...)” (GSY-Tm. 38 f.5¢c. 1vec. 2).

% 12/03/2009 tarihli ve 27167 sayih RG. “Gemi ve Su Araglarimin Tonilatolarini
Olgme Yonetmeligi” olarak yayimlanan GTY’nin ismi, Gemi ve Su Araglarinin
Tonilatolarin1 Olgme Yénetmeliginde Degisiklik Yapilmasina Dair Y&netmelik
(“GTY-Deg[2013]”) (07/06/2013 tarihli ve 28670 sayilt RG) m. 1 uyarinca su anki
halini almigtir. GTY’nin giincel tam metni igin bkz. www.mevzuat.gov.tr (et.
23/01/2022).

DEHUKAMDER - Cilt: 4 / Say:: 1/ Yil: 2021, s. 33-248



ISIKLAR - SUZEL 57

riilmiistii. 2013’te yapilan degisiklikte®® bu ibarenin yerini “Turk gemi
sicillerinden herhangi birine veya baglama kiitiigiine kaydi zorunlu veya
ihtiyari olan gemiler ve su araglarr” almistir. Buna ek olarak, GTY deki
“Tanmimlar” baslikli m. 4’e 2021 yilinda dahil edilen b. (p)’deki®® “Gemi
kimlik tanimlama sistemi” taniminda; Baglama Kiitiigii’'ne kayitli arag-
lar, gemi siciline tescil edilmis gemilerden ayr olarak belirtilmistir>®. Bu
acidan Baglama Kiitiigii’'niin, GTY bakimindan “Tirk gemi sicilleri”
arasinda yer almadigi bunlardan farkli bir kayit diizeni olarak g6z 6nin-
de tutuldugu soylenebilir. Bir diger ornek, Gemi ve Su Araglarinin Insa,
Tadilat ve Bakim-Onarim Yonetmeligi (“GemilnsaY”)*’ m. 4 f. 1 b,
(s)’deki “Yeni gemi ve su arac1” taniminda 2019 yilinda yapilan degisik-
liktir®®. 2015 yilinda RG’de yayimlanan metindeki tanim, GemiinsaY
“yiirtirliige girdikten sonra inga izin belgesi alan gemi veya su aract”
olarak ifade edilmisti. Degisiklikten sonra tanim, “07/02/2016 tarihinden
sonra inga izin belgesi alan veya inga izni alma zorunlulugu olmayp bu
tarihten sonra Turk gemi sicilleri ve Baglama Kiitiigiinden birisine kayit

edilmis olan gemi ve su araci” héline gelmistir. Bu dlzenleme gergeve-

5 GTY-Deg[2013] m. 2.

5% Gemilerin Tonilatolarin1 Olgme Yénetmeliginde Degisiklik Yapilmasina Dair Y-

netmelik (03/07/2021 tarihli ve 31530 sayili RG) m. 1.

“Gemi kimlik tanimlama sistemi: Tonilato Ol¢limii yapilarak gemi sicillerinden
herhangi birine tescili veya baglama kiitigiine kaydi gergeklestirilen gemi ve su
araclarinin takibi, giivenligi ve kamu menfaati geregi Bakanlik tarafindan gemi do-
natanina tahsis edilen ve gemiye yerlestirilen kimlik tanimlamay1 barindiran elekt-
ronik teknolojiyi, ifade eder.”

57 07/11/2015 tarihli ve 29525 sayili RG.
58

56

Gemi ve Su Araclarinin insa, Tadilat ve Bakim-Onarim Y6netmeliginde Degisiklik
Yapilmasina Dair Yonetmelik (06/04/2019 tarihli ve 30737 sayili RG) m. 2.
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sinde de Baglama Kiitiigii’niin Tlrk gemi sicilleri arasinda diigiiniilme-

digi ve farkl bir kayit diizeni oldugunu sdylemek mimkin gézikmektedir.
2- Hak Sahipligi Belgesi ile Ruhsatname Duzenlenmesi

BKUY’nin hak sahipligi belgesinin dizenlenmesi ve ruhsatname alin-
masi suretiyle Turk bayragi ¢cekme hakkinin elde edilmesine iliskin hi-
kiimlerinin Baglama Kiitiigii’'ntin bir gemi sicili niteliginde olduguna
isaret eden hususlar arasinda yorumlandigi yukarida agiklanmigti. Bir
aracin Baglama Kiitiigli’ne kaydimin gerg¢eklesmesi icin gerekli olan bel-
geler arasinda, “hak sahibi olduguna iliskin adli veya idari mercilerden
alinan resmi belge” yer almaktadir (BKUY m. 16 f. 1 b. [¢]). BKUY de
“Hak sahipligi belgesi” olarak adlandirilan belge, “Baglama kiitiigiine
kendi adina gemi, deniz ve i¢su araci kaydettirmek isteyen gercek veya
tlzel kisilerin, gemi, deniz ve i¢su aract Uzerindeki milkiyet haklarint
goOsterir, mevzuatina uygun diizenlenmis belge” seklinde tanimlanmigtir
(BKUY m. 4 f. 1 b. [g]). Baglama Kiitiigii’ne kayith bir ara¢ icin liman
veya belediye baskanliklari tarafindan verilen ve bulundurulmasi zorunlu
olan®® ruhsatname ise, s6z konusu aracin Tirk bayragi cekme hakkim
ispat islevi tasimaktadir (BKUY m. 12 f. 2).

% BKUY m. 6 f. 1°den, ruhsatname alinmasinin yalnizca Baglama Kiitiigii’ne m. 9 f.
1 uyarinca zorunlu olarak kaydedilecek araglar bakimindan s6z konusu oldugu an-
lam1 ortaya ¢ikmaktadir. Ne var ki BKUY nin ruhsatnameye dair hiilkmiinde, bu
belgenin “Baglama kiitiigiine kaydedilen her bir gemi, deniz ve i¢su aracina” veri-
lecegi diizenlenmektedir (BKUY m. 18 f. 1 c. 1). “Seferden Men” baslikli BKUY
m. 27°ye gore, “Ruhsatnamesi olmayan gemi, deniz ve i¢su araglarina, denizcilik
mevzuatina gore verilmesi zorunlu belgeleri diizenlenmez, liman ve i¢su dahilinde
bile olsa sefere ¢cikmasina izin verilmez.” BKUY de ayrica, ruhsatnamesi bulunma-
yan araglarin seferden men edilecegi ve en yakin limana baglanacag ongoriilmek-
tedir (m. 18 f. 6).
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Hak sahipligi belgesi ile ruhsatnamenin Baglama Kiitiigii’niin hukuki
niteligi konusunda birer gerekgce olarak gosterilmesine 6gretide elestiriler
yoneltilmistir. Bu noktada; hak sahipligi belgesinin, liman baskanligi
tarafindan dizenlenen bir belgeden ziyade Baglama Kiitiigii’ne malik
olarak kayith kisinin s6z konusu aracin mulkiyet hakkini gosteren bir
belge oldugu ifade edilmektedir. Ruhsatname bakimindan ise; s6z konu-
su belgenin tasidigi islevin, bir aracin Baglama Kiitiigii’ne kayitli oldu-
gunu Ve bu aracin Turk bayrak ¢cekme hakkini ispatin 6tesinde — Bagla-
ma Kiitiigi’niin bir sicil oldugunu gosteren — bir anlam tagimadigi, ka-
yitlt aracin ayirt edici 6zelliklerini® icerdigi ve “idari ve mali denetimi
kolaylastirdig1” belirtilmektedir®!. Baglama Kiitiigii’niin ihdas gerekgesi
olarak “Kayd: bulunmayan tim gemi, deniz ve i¢ su aracimn zorunlu
olarak kayut altina alinmasi suretiyle, uluslararas: standartlarda dene-
tim ve belgelendirme yapilabilmesi, nitelikleri ve maliki bilinmeyen tekne
kalmamasi, denetimsiz tekneler ile insan kagak¢iligi yapilmasinmin 0n-
lenmesi amaglanmaktadir” gosterilmistir. Kayitsiz gemilerin kayit altina
aliabilmesi i¢in su araglarmin maliklerinin belirlenmesi ve bu araglarin
nitelik ve ozelliklerinin de kayit altina alinmasi1 gerekmektedir. TTK m.,
940 f. 1’in acik sOzl geregi her Tlrk gemisi Tlrk bayragi gekecektir.
Dolayisiyla Tlrk bayragi cekme hakki bakimindan ayirt edici husus ge-

80 Ruhsatnamede yer alacak bilgiler BKUY m. 18 f. 4 b. (a) ila (1)’da yer almaktadur.
Buna gore ruhsatnamede gemi veya aracin adi; cinsi; baglama kiitligii ve numarasi;
inga yeri ve yil1; inga malzemesi; makinesinin giicii ve adedi; makine markasi ve se-
ri nosu; metre cinsinden tam boyu/eni/derinligi; gros ve net tonu; donatan veya ma-
likin yahut donatma istiraki veya miisterek miilkiyet halinde miisterek donatan veya
maliklerin adlari, T.C. Kimlik Numarasi/Vergi Kimlik Numarasi ve pay oranlar1 ve

son olarak da ruhsatnamenin gegerlik tarihi yer almaktadir.

81 Bkz. Yazicioglu, 132. S6z konusu belgelerin Baglama Kiitiigii’ne gemi sicili niteli-

&i katmadig1 yoniinde ayrica bkz. Demir, Ders Kitabi, 147.
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minin bir sicile kaydedilip kaydedilmemesi degildir. BKUY deki hak
sahipligi belgesi ve ruhsatnameye iliskin diizenlemelerin tek basina Bag-
lama Kiitiigii’niin ger¢ek anlamda sicil olarak kabul edilmesi bakimin-
dan yeterli olmadigini diisiinmekteyiz. Kaldi ki BKUY mevzuatinda
TTK ve TUGSK’dan farkli olarak “tasdikname” yerine “ruhsatname”
ibaresinin kullanilmis olmasi da mevzuatin farkli bir diizen getirme ca-

basi1 olarak yorumlanabilir.
3- Sicil Islevleri ve Ayni Haklara fliskin Diizenlemeler
a) Sicil Islevieri
aa- TTK Hukumleri Cercevesinde

TMK m. 7 f. 1’e gore resmi siciller, “belgeledikleri olgularin dogrulu-
guna kanit olugturur”. Gemi sicilleri de anilan hikim gergevesinde birer
“resmi sicildir’®2. TTK da 6zel olarak diizenleme alam bulan ilkeler cer-
cevesinde; gemi sicillerinin sahip oldugu islevlerden ilki, buradaki kayat-
larin aleniyet tasimasidir®®. Aleniyet ilkesi, “Gemi sicili aciktir. Herkes
sicil kayitlarini inceleyebilir ve giderini 6demek sartiyla onayli veya
onaysiz Orneklerini alabilir.” denilmek suretiyle TTK m. 973 f. 1’de
ortaya konulmustur. Ayrica, gemi sicili kayitlar1 ayni haklar bakimindan

karine teskil eder®. “Sicil Karineleri” baslikli TTK m. 974 uyarinca;

62 Kalpsiiz, Deniz Ticareti Hukuku, 239; Caga - Kender, 72.

8 Gemi sicillerinde aleniyet ilkesi hakkinda bkz. Kalpsiiz, Deniz Ticareti Hukuku,
236-239; Okay, 135; Izveren - Franko - Calik, 40; Can, 46.

8 Konu hakkinda bkz. Atamer, Gemi Ipotegi, 274; Sozer, Deniz Ticareti Hukuku,
137-141; SoOzer, Ders Kitabi, 74-75; Yazicioglu, 109; Demir, Ders Kitabt, 122-127,
Deniz Kaner, 36-38. ETTK m. 884 hakkinda ayrica bkz. Akinci, Gemi Ipotegi, 52-
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gemi siciline malik olarak kaydedilen kisinin malik olduguna ve lehine
bir gemi ipotegi, ipotek zerinde bir hak ya da bir intifa hakki tescil edi-
len kisinin ise s6z konusu hakkin sahibi olduguna dair karine giindeme
gelmektedir (m. 974 f. 1 ve f. 2). Tescil edilmis bir hakkin terkini ile
ortaya ¢ikan karineye gore ise, terkin edilen ayni hakkin s6z konusu Ki-
siye ait olmadig1 kabul edilmektedir (f. 3). Son olarak; TTK m. 983’te
kaleme alinan “sicile guven ilkesi” uyarinca, sicil kayitlarina giivenerek
hak iktisap edenlerin iyi niyetli kisilerin bu kazanimlarinin korunmasi
s6z konusu olmaktadir®. Bu kural gercevesinde; TTK m. 974 f. 1 ve f.
2’deki karinelere konu edilen haklarin ([1] milkiyet®’, [2] intifa hakk,
[3] gemi ipotegi ve [4] ipotek Uzerindeki bir hak) hukuki bir islem yo-
luyla iktisab1 durumunda, gemi sicilinin igerigi bu haklarla ilgili oldugu

olclide iktisap eden kisi lehine olmak lizere dogru sayilmaktadir. Ongo-

54; Okay, 136; Kalpsiiz, Deniz Ticareti Hukuku, 239-241; Can, 59-60; Caga - Ken-
der, 78.

8 Takip eden dordiincii fikrada TMK m. 992 hiikmii sakhi tutulmaktadir. Boylece
gemi sicilinde malik olarak goziiken kisiye kars1 zilyetlikten dogan haklardan yarar-
lanma olanag1 taninmistir. Buna karsilik sicilde malik veya intifa hakki sahibi ola-
rak goziiken kisi, haksiz zilyede karsi zilyetligin sonlandirmasina yonelik bir talep
ileri siirebilecektir. Yazicioglu, 109.

6 Konu hakkinda bkz. Atamer, Gemi Ipotegi, 275-278; Sozer, Deniz Ticareti Hukuku,

142-150; Sozer, Ders Kitabi, 75-79; Yazicioglu, 109-110. ETTK m. 885 hakkinda

ayrica bkz. Akinci, Gemi Ipotegi, 54-57; Okay, 136-140; Kalpsiiz, Deniz Ticareti

Hukuku, 241-248; Tekil, 108-109; Can, 59-60; Caga - Kender, 78-81.

TTK m. 1001 uyarinca; sicile kayith gemilerdeki miilkiyetin devri, tescilden ziyade

zilyetligin devri yoluyla ger¢eklesmektedir. Dolayisiyla miilkiyetin devrinin tescil

edilmesi kurucu degil agiklayici bir isleve sahip olmaktadir. Bu bakimdan TTK m.

983’iin sicile kayith gemiler iizerindeki miilkiyetin devrinde ne sekilde uygulama

alan1 bulacagi bazi belirsizlikler tasimaktadir. Konu hakkinda bkz. Seker Ogiiz,

851-852; Sozer, Deniz Ticareti Hukuku, 145-146, 278-281; Sozer, Ders Kitabi,

122-125; Yener Coskun, H.: “Gemi Miilkiyeti”, Legal Hukuk Dergisi, C. 12, S.

136, 2014, s. 86-88; Acun, H.: “Gemi Miilkiyetinin Devrinde Sicile Giiven Ilkesi

Sorunu ve Coziim Onerisi”, Akdeniz Universitesi Hukuk Fakiiltesi Dergisi, 2020,

C. 10, S. 2, 5. 497 vd.; Topsoy, 121-123; Yazicioglu, 160-162; Yetis Samli, 247 vd.
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rilen ilkenin istisnasini, iktisap eden kisinin s0z konusu kaydin dogru
olmadigin1 bilmesi veya bilmesinin gerekmesi teskil etmektedir (TTK m.
983 f. 1 ¢. 1). Bunun yan1 sira, kayitli haklar tzerindeki tasarruf yetkisi-
nin simirlanmasi halinde de bu sinirlamalar hakkinda sicil kaydina guve-

nin korunmasi kabul edilmistir (m. 983 f. 1 c. 2).

YHGS hakkindaki 6zel hukumler haricinde, bu sicil hakkinda uygulama
alan1 bulacak olan hukimler, TTK m. 991°de yollama yoluyla saptan-
mistir®®, Aleniyet ilkesi TTK m. 991 f. 1 uyarinca YHGS’ye kayitl1 yap1
halindeki gemiler hakkinda da gecerli olmakla birlikte, m. 991 f. 1 c.
2’de bu ilkenin kapsami daraltilmistir®. Sicil karineleri hakkinda ise
TTK m. 974’¢ atif yapilmamus, 6ngorulen karineler TTK m. 991 f. 2°de
0Ozel olarak belirtilmistir. Karinelerden ilkine gore; YHGS de lehine ipo-
tek hakki tescil edilen kisi “yap1 ipotegi alacaklis1” sayilmaktadir. ikinci-

sine gore ise, YHGS den silinen bir yapi ipoteginin mevcut olmadigi

8 ETTK m. 942 f. 2°deki yollama cercevesinde yapi ipotegine uygulanacak hiikiimler
hakkinda bkz. Okay, s. 152; Can, s. 68; Kalpsiz, T.: Gemi Rehni, B. 5, Ankara
2004, s. 218 (Gemi Rehni).

89 Nitekim TTK m. 973’¢ atif yapan m. 991 f. 1 c. 1’i takip eden c. 2°de; “Su kadar ki,
sicilin sahifelerinin ve sicil kayitlarinin dayanaklarini incelemek ve 6rneklerini al-
mak isteyen kisinin ilgisini ispat etmesi gerekir.” denilmek suretiyle sicili inceleye-
bilecek veya bunun 6rnegini alabilecek olan kisiler m. 974’e gére siirlandirilmustir.
Bu bakimdan TTK m. 991 f. 1, tapi sicili kayitlar1 hakkindaki TMK m. 1020 f. 2’ye
benzerlik tasimaktadir. TTK m. 991 f. 1 ¢. 2’nin madde metninden ¢ikarilmasi,
TTK m. 973 f. 1 ile uyumun saglanmasi bakimindan yerinde bir adim olacaktir.
Aciklamalar igin bkz. Siizel, C.: Gemi Alacaklisi Hakki ve Gemi Ipotegi Hakkinda
1993 Cenevre Sozlesmesi ve Yeni Tiirk Ticaret Kanunu, Istanbul 2012, s. 46-48, 371
(“Gemi Alacaklis1 Hakk1”). Kanun Koyucu’nun bilingli tercihi sonucu, miilkiyetin
aleniyetini saglamak amaciyla bu hakkin YHGS’ye tesciline ETTK m. 858’den
farkli olarak TTK m. 986°da olanak taninmaktadir, bkz. TBMM, Tiirk Ticaret Ka-
nunu Tasaris1 ve Adalet Komisyonu Raporu (1/324), Donem: 23, Yasama Yili: 2,
Sira Sayist: 96, s. 322-323 (TTK Raporu). TTK m. 986 hakkinda ayrica bkz. Ata-
mer, Deniz Ticareti Hukuku, 702-703; Atamer, Gemilerin Esya Hukuku, s. 90-91.
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kabul edilmektedir. Bu bakimdan YHGS’de sicil karinesi yalnizca yap1
ipotegi bakimindan s6z konusu olmaktadir’®. Kanaatimizce hikmiin
miulkiyet hakki bakimindan aleniyet saglamamasinin tek ve asli gerekce-
si TTK’nin hazirlik surecinde Kanun Koyucu’nun bir hikimde yaptig
bir degisikligi digerine islemeyi atlamig olmasidir. ETTK’ nin 858 ila
863’tincii maddelerinde YHGS diizenlenmistir. ETTK m. 858 geregi
yapmin YHGS’ye tescil edilebilmesinin én kosulu yap1 Uzerinde ipotek
tesis edilmesi yahut yapinin ihtiyati veya icrai haczinin s6z konusu ol-
masidir. Diger bir ifadeyle milga Kanun doéneminde yap1 malikinin is-
temi Uzerine yapinin tescil edilmesi mumkin degildi. Bu gerekceyle de
YHGS mulkiyet hakkinin degil yap1 Uzerindeki ipotek ve hacizlerin ale-
niyetini saglamaktaydi. Ancak TTK m. 986 ile bu sistem degistirilmis ve
yapt malikinin istemi (zerine yapinin YHGS’ye tescili mimkin kilin-
mustir. Ancak TTK m. 991 f. 2’ye bu yonde ekleme yapilmasi unutulmus
olmalidir. Dolayisiyla karine yalnizca ipotekli alacakli bakimindan ta-
ninmigtir. Sicile gliven ilkesine dair TTK m. 983 hukmi de YHGS’ye
kayitli gemiler Gizerinde de uygulama alani bulmaktadir (TTK m. 991 f.
3). Ancak sicil karinesi yap1 ipotegi ile sinirli olarak 6ngériildiigiinden
(TTK m. 992 f. 2), sicile guven ilkesine dair TTK m. 983’e yapilan yol-
lamanin da yap1 ipotegiyle sinirli sonug doguracagi agirlikli olarak kabul
edilmektedir’®. Diger bir deyisle, sicile giiven ilkesi YHGS’ye kayith
araglar bakimmdan TTK m. 983’te sayilan “gemi ipotegi (yap1 ipotegi)”

0 Hiikiimde yalnizca ipotekten bahsedilmesine karsin, karinenin TTK m. 973’te say1-

lan miilkiyet bakimindan da uygulama alani bulmasi gerektigi yoniinde: Siizel, Ge-
mi Alacaklist Hakki, 371; Demir, Ders Kitabi, 132.

"t Bkz. Stzer, Deniz Ticareti Hukuku, 192-193; Sozer, Ders Kitabi, 83-85.
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disindaki haklar baglaminda s6z konusu degildir’2. Ancak ETTK ile ya-
pilan karsilastirmali degerlendirmeden de ortaya ¢iktig1 Gizere bu husu-
sun bilincli tercihi yansitmadigi ve yapilacak kanun degisikligi ile mul-
kiyet hakki bakimindan da sicile guven ilkesinin 6ngorilmesi gerektigi
savunulmalidir’®, Gemi sicillerinin islevlerini ortaya koyan hukimler,
TTK’da dizenlenen MGS ile YHGS nin yan1 sira, TUGSK m. 6 ile
TUGSY m. 14 cercevesinde TUGS Uzerindeki kayitlar bakimindan da

gecerlidir™.
bb- Baglama Kiitiigii

Baglama Kiitiigii hakkinda TTK’daki gemi siciline dair hiikiimlerin uy-

gulanacagina yonelik agik diizenleme yoktur. TUGS’ye iligkin mevzua-

2 TTK m. 991 f. 2°de éngbriilen sicil karinesinin miilkiyeti de kapsamas: gerektigini
savunan Demir, sicile giiven ilkesinin yap1 ipoteginin yani sira miilkiyet ile tasarruf
siirlamalarint da kapsayacagi goriisiindedir, bkz. Demir, Ders Kitabr, S. 132.
ETTK m. 942 f. 2°de m. 885’e yapilan atifta, sicile giiven ilkesinin sicile kayitl
olan gemiler bakimindan gecerli oldugu, YHGS ye kayitli yapilar hakkinda miilki-
yet karinesinin giindeme gelmeyecegi kabul edilmekteydi, bkz. Akinei, S.: “Gemi
Miilkiyeti”, Istanbul Universitesi Hukuk Fakiiltesi Mecmuasi, C. XXIII, S. 3-4,
1958, s. 365-366 (“Gemi Miilkiyeti”); Okay, 152; Kalpsiiz, Deniz Ticareti Hukuku,
242. Buna karsilik yukarida belirtildigi iizere TTK m. 986 hiikmii dolayisiyla
YHGS ye kayith yapilarda da miilkiyet karinesinden bahsetmek gerekmektedir. Di-
ger taraftan TTK m. 1011 uyarinca, YHGS’ye kayith yapilarin miilkiyetinin dev-
rinde TTK m. 1001 uygulanmakta ve bdylece miilkiyetin nakli zilyetligin devri yo-
luyla gergeklesmektedir. Bu nedenle; TTK m. 983’teki sicile giiven ilkesinin, inga
halindeki yap1 {izerindeki miilkiyetin hukuki iglem yoluyla kazanildigr durumlarda
uygulanip uygulanmayacagi bu agidan ayrica degerlendirilmelidir.

3 Bu yonde 6neri igin bkz. Stizel, Gemi Alacaklist Hakki, 371.

™ TTK m. 974’te ongoriilen karineler ile TTK m. 983’te kabul edilen sicile giiven
ilkesinin TUGS deki kayitlar hakkinda gegerli olacagi yoniinde: Yazicioglu, 121.
ETTK bakimindan ayn1 yonde: Atamer, “Baglama Kiitiigii”, 343-344. Uygulanacak
hiikiimler hakkinda genel agiklamalar i¢in bkz. Atamer, Deniz Ticareti Hukuku,
297-298. TUGS’nin kamu giiveni islevine sahip olmadig1 ve tutulan kayitlardan
dogan zararlarin tazmininden Devlet’in sorumlu olmadig: yoniindeki aksi goriis i¢in
bkz. SOzer, Ders Kitabi, 94-95, 140.
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tin aksine gerek TTK’da gerekse Baglama Kiitiigii’ne iligkin mevzuatta
bu yonde bir dizenlemenin bulunmamasi, Baglama Kiitiigii’niin sicil
niteligine sahip olmadigi noktasinda farkli goriislerin ortaya ¢ikmasina
sebebiyet vermistir”. Nitekim TUGSK m. 6 f. 2’ye dayanarak yururliuk
kazanan TUGSY m. 14’e’® benzer bir hilkme BKUY de yer verilmeme-
si; Baglama Kiitiigii’ne sicil islevlerinin taninmadigina yonelik bir gos-
terge olarak da ele alinmaktadir’’. Bu baglamda tartisma; Baglama Kii-
tigii’ndeki kayitlara dair baz1 BKUY hikumlerinin, gemi sicillerindeki
islevlere karsilik gelip gelmedigi noktasinda toplanmaktadir. Aleniyet
islevi bakimindan dikkate alinacak hiiklim, “Baglama kiitiigii kayit drne-
gi” bagligini tasiyan BKUY m. 23’tiir. Bunun yani sira; BKUY m. 14 ile
m. 10 cercevesinde sirasiyla milkiyet ile rehin hakki igin gerceklestirile-
cek “kaydin” bir “tescil” olarak ele alinmasi da Baglama Kiitiigii’niin

sicil islevi tasty1p tasimamasinda ayrica g6z 6niinde tutulmaktadir’®,

BKUY m. 23’tin ayn1t madde numarasina sahip EBKUY’deki karsiligs;
“Baglama kiitiigiine kayitli gemi, deniz ve i¢ suU aracina ait baglama
kaydimin bir ornegi, malikin, isletenin veya adli makamlarin talebine
istinaden verilir” seklinde kaleme almmust1’®. Bunun yerini alan BKUY
m. 23’tn ilk fikrasinda ise, “Baglama kiitiigiine kayitli gemi, deniz ve

> Bkz. Demir, “Baglama Kiitiigii”, 118-119. Yazicioglu, 133-134.

6 Diizenleme hakkinda bkz. yukarida 1.

" Bkz. Demir, “Baglama Kiitiigii”, 118-119. Yazicioglu, 133-134.

8 Bahsi gecen BKUY hiikiimleri ¢alismanm devaminda daha ayrintili olarak incele-

necektir.

™ 491 sayilh KHK Ek Madde 12 ile EBKUY hiikiimleri baglaminda sicil islevlerinin
yer almadig1 konusunda bkz. Atamer, “Baglama Kiitiigii”, 343-344; Atamer, Gemi-
lerin Esya Hukuku, 55. Ayni dénem bakimindan, Baglama Kiitigi’niin aleniyet is-
levine ve dolayistyla bir sicil niteligine sahip olmadig1 yoniinde: Unan, 21.
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icSU aracina ait kayitlar alenidir. Igisini ispatlamalar: kaydiyla herkese
baglama kiitiigii kayit ornegi verilebilir.” hiikmine yer verilmistir. Go-
rildiigi Uzere, BKUY de kayitlarin aleni oldugu agik¢a ortaya konuldu-
gu gibi; kayit 6rnegi talebinde bulunabilecek olan kisileri ifade etmek
uzere, “malik, isleten ve adli makamlar” yerine “ilgisi olan herkes” iba-
resi kullanilmistir®. Bu bakimdan BKUY m. 23, TMK m. 1020 f. 2’ye
ve YHGS deki aleniyet ilkesindeki sinir1 gizen TTK m. 991 f. 1 ¢. 2’ye
benzer bir hal kazanmistir®:, Bundan 6turi BKUY m. 23°de aleniyet
islevinin 6ngorilip ongodrillmedigi meselesinin, EBKUY ’deki diizenle-
meden farkli bir sekilde yorumlanmasi yerinde olacaktir.

Ayni haklara iliskin 6zel duzenlemelere donilecek olunursa; BKUY m.
10 ile m. 14, sicil islevleri baglaminda Baglama Kiitiigii’niin sicil niteligi
kazandigina isaret eden hikiimler olarak gosterilmektedir®2. Buna gore;
Baglama Kiitiigii’ne kaydi zorunlu olan araglar bakimindan, bunlar (ize-
rindeki mulkiyet ile rehin haklarinin aleniyetini saglamak ancak Bagla-
ma Kiitiigii’'ne kayit ile mimkin héle gelmistir. Ayrica bu hikimler
cercevesinde; mulkiyet ile rehin hakkinin kazanilmasi igin — zilyetligin
devrini arayan TMK m. 763 f. 1 ile m. 939 f. 1°den farkli olarak — tesci-
lin gerceklesmesi gerektigi belirtilmektedirs3,

8 EBKUY m. 23’te yalnizca belirli kisilerin sayilmasi, aleniyet ilkesinin gegerli ol-

madig1 seklinde yorumlanmis ve bu agidan hiikmii elestirmistir, bkz. Aksoy, 94.
BKUY m. 23 diizenlemesi TMK m. 1020 f. 2’ye ve de YHGS deki aleniyet ilkesin-

deki sinur1 gizen TTK m. 991 f. 1 c. 2’ye benzer bir hél kazanmistir.

81 Ne var ki BKUY de “incelemek” seklinde bir ifadeye yer verilmemistir.

82 Bugiinkii mevzuat ¢ercevesinde bu goriiste: Atamer, Gemilerin Esya Hukuku, 56.

8 Aciklamalar i¢in bkz. Atamer, Gemilerin Esya Hukuku, 55-56. EBKUY cerceve-
sinde haklarin tesisinde zilyetligin devrinin aranmadig1 yoniinde: Algantiirk Light,
51-52, 58.
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Baglama Kiitligii’niin sicil niteliginde olmadigini savunan goriise gore
ise, gemi sicillerinin sahip oldugu islevler BKUY de taninmamaktadir.
Bu noktada; BKUY m. 23’te Baglama Kiitiigii kayitlarinin aleni oldugu-
nun diizenlenmesi, sicil karinelerinin veya sicile guven ilkesinin varligi-
nin kabulii icin yeterli gérilmemektedir®. Ote yandan bu goriiste olanlar
tarafindan Baglama Kiitiigii bir gemi sicili olarak kabul edilmediginden;
ayni haklarin kazanilmasinda, TTK m. 997’nin yollamasiyla uygulama
alan1 bulan tasmurlar Gzerindeki ayni haklara iliskin TMK hikimleri
dikkate alinmalidir. Dolayistyla BKUY m. 10 ile m. 14 uyarinca yapila-
cak kayitlar, mulkiyetin kazanilmasinda veya rehin hakkimin tesisinde

kurucu etkiye sahip kayitlar olarak kabul edilmemektedir®.

8 Bkz. Seving Kuyucu, 693. Aym goriiste: Yazicioglu, 133-134; Yetis Samli, 85-86.
BKUY c¢ercevesinde Baglama Kiitiigii’niin higbir isleve sahip olmadigi yonlinde ay-
rica bkz. Demir, “Baglama Kiitiigii”, 118-119. Anilan eserde; Atamer, “Baglama
Kiitiigii”, 343-344’e ve Unan, 21’e atif yapilmaktadir. Ancak atif yapilan eserler
EBKUY m. 23 dikkate alinarak kaleme alinmistir. Buna ek olarak; ¢alismanin de-
vaminda aleniyet ilkesinin gecerli olmamasina iki gerek¢e sunulmugtur: [1] BKUY
m. 23’teki diizenlemenin bir kanun hilkmii ile 6ngoriilmemesi ve [2] aleniyetin ak-
sine sicil karinelerinin ve sicile giiven ilkesinin BKUY de diizenlenmemesi, bkz.
Demir, “Baglama Kiitiigii”, 119-120. Yazarin giincel eserinde ise, yalnizca ikinci
gerekceye yer verilmektedir, bkz. Demir, Ders Kitabi, 147, 151. BKUY m. 10°da
bahsi gecen kayitlarin tasidigr hukuki degerin agikliga kavusturulmadigi ve sicile
giiven ilkesinin agik bir hiikiim ile dngériilmemesi nedeniyle bu yénde: Sozer, De-
niz Ticareti Hukuku, 242; Sozer, Ders Kitabi, 106.

Asagida deginilecegi iizere, BKUY m. 14’{in dikkate alinip alinmayacagi konusun-
da iki farkli yaklagim s6z konusudur. Bunlardan ilki; BKUY m. 14’{in dikkate ali-
narak, miilkiyetin zilyetligin devri yoluyla kazanilacagi yoniindedir, bkz. Kuyucu,
702 vd.; Yazicioglu, 148; Yetis Samli, 211-212. Tkincisi, miilkiyetin kazanilmasin-
da yalnizca TMK hiikiimlerinin dikkate alinmasidir. Bu yondeki goriis icin bkz.
Demir, “Baglama Kiitiigii”, 151; Demir, Ders Kitabi, 152-153. Ay goriiste: Top-
soy, 117. BKUY m. 14’iin borglandirici islemi diizenlemesi dolayisiyla miilkiyetin
devrinde TMK hiikiimlerinin uygulama alan1 bulacag1 ve Baglama Kiitiigii’ne kay-
din gerekmedigi yoniinde ayrica bkz. Soézer, Ders Kitabi, 106. Rehin hakki baki-
mindan BKUY m. 10’daki diizenleme TMK m. 940 f. 2 baglaminda ayrica tartig-
malidir. Konuya asagida deginilecektir.
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b) Ayni Haklara fliskin Ozel Diizenlemeler

TTK’daki Deniz Ticareti hikimlerindeki “Gemi” adli Birinci Kisim
altinda yer alan Dordinct Bolim’de “Miilkiyet ve Diger Ayni Haklar”
duzenlenmektedir. S6z konusu hikimlerin uygulanmasi; Kanunda aksi-
ne hikim bulunmadikg¢a, bu hiktUmlerin tatbik edilmesi geminin “Tiirk
Gemi Sicili’ne” kayitli olmasi kosuluna baglidir (TTK m. 996)%. Ongo-
rilen ana kural gercevesinde, Dordunct Bolim altinda duzenlenen ayni
haklardan sicile kayitli gemiler hakkinda uygulama alani bulacak olan-
lar; [1] milkiyet (Ikinci Aymrmm [TTK m. 998-1011]), “Gemi Rehni”
baslikli Uglincli Ayirim’da diizenlenen rehin haklarindan [2] tersanecinin
kanuni ipotegi (TTK m. 1013), [3] gemi ipotegi (TTK m. 1014-1053),
[4] yap1 ipotegi (TTK m. 1054-1058) ve de [5] intifa hakkidir (Dordiincu
Aymrim [TTK m. 1059-1060]). Gemi rehni tlrleri arasinda sayilan, do-
natma istiraki tarafindan isletilen gemiler Gzerindeki istirak paymin reh-
ninin diizenlendigi TTK m. 1012 ise; sicile kayitli olmayan gemiler hak-
kinda uygulama alan1 bulmakta ve TTK m. 996’daki kuralin istisnasini

teskil etmektedir®’.

BKUY’de, yalnizca Baglama Kiitiigii’'ne kayith araclar tizerindeki rehin
hakki ile bu araclar Gzerindeki mulkiyetin devrini ilgilendiren diizenle-
melere yer verilmistir (BKUY m. 10 ve m. 14). S6z gelimi, bahsi gegen
iki ayni hakla smnirli olarak TUGS mevzuati degerlendirildigi takdirde;

gerek milkiyetin devrinde gerekse gemi ipoteginin tesisinde, yukarida

8 Konu bkz. yukarida I.

8 Amilan hiikiimde; paydas donatanlardan her birinin istirak payimn {izerinde tesis

edilecek rehin ile ilgili kural oraya konulmaktadir. Buna gore; bu rehin hakki, ala-
caklar ve diger haklar iizerindeki rehinlere iligkin TMK hiikiimlerine tabidir.
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anilan TTK hiukumlerinin TUGS’ye kayith araclar hakkinda da uygula-
ma alan1 bulacagt TUGSK m. 6’ya dayali olarak yirirlik kazanan
TUGSY m. 14’te acik¢a ongoriilmiistiir®. Kaldi ki TTK m. 995°te
TUGS’ye yoOnelik mevzuat hukumlerinin sakli tutulmasiyla birlikte,
TUGS’nin bir gemi sicili niteliginin ortaya konuldugu ve de TTK hu-
kiimlerinin aksi TUGSK’da 6ngoriilmedigi muddetce buraya kayitli ge-
miler ve yatlar hakkinda uygulama bulacagi sonucuna da varilabilmek-

tedir®®, Ne var ki BKUY de benzer bir diizenleme bulunmamakta hatta

8  Gemi ipotegi ile ilgili agiklamalar igin bkz. Atamer, Gemilerin Esya Hukuku, 94;

Yazicioglu, 121; Akc¢ura Karaman, 206, 267 vd. TUGSK’da gemi ipotegine dair bir
hiikiim bulunmamasi nedeniyle aksi goriiste: Sozer, Ders Kitabi, 140 (Yazarin 6n-
ceki goriisii i¢in bkz. Sozer, Deniz Ticareti Hukuku, 304). ETTK déneminde yonel-
tilen, bir Yoénetmelik hikm ile ayni hak tesis edilemeyecegi ve dolayisiyla TUGS
m. 14’{in hukuken deger tasimadigi yoniindeki agiklamalar igin bkz. Caga - Kender,
89. TUGSY m. 14’iin; “TUGS ne tescilli gemiler, 4490 sayili Kanun hiikiimlerine
tabi olup, bu kanunun diizenlemedigi hususlarda yiiriirlikteki mevzuat hikimleri
uygulanir” seklindeki TUGSY m. 16 ile ayn1 mahiyette oldugu yoniinde: Kalpsiiz,
Gemi Rehni, 44-45.

8 Bahsi gegen TUGSK ile TUGSY hiikiimleri gdzetilerek, TTK m. 995’te TUGS ye
dair hiikiimlerin sakli tutulacagi kabul edilmistir. Bu g¢ercevede, TUGS ye iliskin
6zel hitkkiimler oncelikli olarak uygulanacak, bosluk halinde MGS’ye dair hiikiimler
dikkate aliacaktir. Agiklamalar i¢in bkz. Atamer, Deniz Ticareti Hukuku, 297-298.
TUGSK 6zel kanun niteligi tasidigindan TTK m. 995’e gerek olmadigi yoniinde:
Demir, Ders Kitabi, 135. TTK m. 995’in kaleme alinmasi dolayisiyla TUGS’ nin
Tirk Gemi Sicili’nin bir pargast olarak nitelendirilebilecegi ve fakat TUGSK’da
acikca diizenlenmemesinden otiirti, sicile giiven ilkesinin veya sicil kayitlarinin tu-
tulmasindan dogan zararlardan Devlet’in sorumlulugunun bulunmadigt yoniinde:
Sozer, Ders Kitabi, 92-95. TTK m. 995’in yiiriirliik kazanmasiyla, TTK ile daha es-
ki tarihli TUGSK hiikiimleri arasinda lex posterior ve lex specialis ilkelerinden
hangisinin uygulanacagina dair olast bir tartigmanin oniine gectigi goriilmektedir.
Zira bu hiikiim sayesinde yeni tarihli TTK’nin bir TUGSK hiikmiinii zimnen ilga et-
tigi sdylenemeyecektir. Bu tartigmanin ortaya ¢ikabilecegi hiikiimlerin bulunup bu-
lunmadig1 bir kenara birakilirsa, her iki Kanun hiikiimleri arasindaki oncelik siras1
ilkesel anlamda ortaya konulmustur. TTK m. 995 kaleme alinirken Kanun Koyu-
cu’nun TUGS mevzuatinin farkinda olmast da bu amacin izlendigine isaret etmek-
tedir. Boylece; bir Yonetmelik hiikmiinde ayni haklarin kazanimu ile ilgili diizenle-
me yapilmasina yonelik elestirilerin de onemini biiylik dl¢lide kaybettigi sdylenebi-
lir. Bir diger deyisle; TTK m. 995 sayesinde, TTK’daki gemi siciline ve de ayni
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mulkiyetin nakli bakimindan sicile kayitli gemiler hakkindaki TTK m.
1001°den farkli dizenlemeye gidilmektedir.

BKUY deki mulkiyetin kazanilmasina ve rehin hakkina iliskin duzenle-
melerin gegerliligi ve gecerliyse nasil bir anlam tasidiklar1 hakkinda 6g-
retide gesitli goriisler ortaya konulmustur. Calismanin bundan sonraki

kisminda bu hususlar agiklanacaktir.
aa- Mulkiyetin Hukuki Zslem Yoluyla Kazanilmas:
aaa) Sicile Kayitli Gemiler Uzerinde (TTK m. 1001)

Gemi siciline kayitli gemiler Uzerindeki mdlkiyetin devri, TTK m.
1001°de diizenlenmektedir®. Hikmiin ilk fikrasina gore; “Gemi siciline
kayuitli olan bir geminin devri icin, malik ile iktisap edenin, mulkiyetin
iktisap edene devri hususunda anlagmalar: ve geminin zilyetliginin geci-
rilmesi sarttir.” Buna gore, hukuken tasinir olan gemiler Uzerindeki
mulkiyet hakkimin devri, TTK m. 1001 f. 1 cercevesinde TMK’da tasi-

nirlar hakkinda 6ngoriilen esasa gore gergeklesmektedir®. Buna karsilik

haklara iligskin hiikiimlerin TUGS’ye kayith araglar hakkinda uygulama bulacagina

iliskin kural, bir kanun hiikmiine dayali hale gelmektedir.
% Konu hakkinda bkz. Seker Ogiiz, Z.: “6102 Sayili Tiirk Ticaret Kanununda Gemi
Miilkiyetinin Devrine iliskin Getirilen Esaslar”, Prof. Dr. Mustafa Dural'a Arma-
San, Istanbul 2013, s. 847 vd.; Yener Coskun, 76 vd.; Sézer, Ders Kitabi, 75; Acun,
488 vd.; Yazicioglu, 158 vd.; Yetis Samli, 95 vd.; Damar, D.: “Ipotekli Geminin
Miilkiyetinin Devri”, Inceoglu, M. M. (ed.): Prof. Dr. Belgin Erdogmus’a Arma-
gan, Istanbul 2011, s. 589 vd.; Sozer, Deniz Ticareti Hukuku, 272 vd.; S6zer, Ders
Kitabi, 118 vd.; Topsoy, 120 vd.; Yazicioglu, 158 vd.; Demir, Ders Kitab, 165 vd.
“6762 sayili Kanunun 868 inci maddesinin birinci fikrasindan degistirilerek alin-
mustir. Degisiklik, gemi miilkiyetinin Tiirk Medeni Kanununda tasinir miilkiyetinin
intikali i¢in dngdriilmiis olan usule uygun olarak anlasma ve gemi zilyetliginin nak-
li suretiyle intikal edecegini ifade etmek iizere, maddeye “gemi zilyetliginin nakli
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takip eden fikrada, “Mulkiyetin devrine iliskin anlasmanin yazili sekilde
yapimasi Ve imzalarin noterce onayli olmast gerekir. Bu anlasma gemi
sicil miidiirliigiinde de yapilabilir.” denilmek suretiyle taraflar arasinda
mulkiyetin nakline yonelik anlasma hakkinda bir sekil sart1 ongorilmek-
te ve boylece sicile kayitli gemilerin milkiyetinin devri, bu konuda bir
sekil sartinin yer almadigit TMK m. 763’ten farklilagmaktadir. TTK m.
1001 f. 2°de 6ngorilen sekil sartinin, (satis sozlesmesi gibi) mulkiyetin
devrine dair borglandirict isleme mi yoksa tasarruf islemine mi iliskin
oldugu konusunda agiklik bulunmamakla birlikte, 6gretide agirlikli ola-
rak bu sekil sartinin tasarruf islemini ilgilendirdigi kabul edilmektedir®.
Tasarruf igleminin gegerliliginin borglandirici islemin gegerliligine bagh
olup olmadigimni ilgilendiren “sebebe baglilik” ve “sebepten soyutluk”
ilkeleri konusunda ise, Medeni Hukuk o6gretisinde oldugu gibi Deniz

Ticareti Hukuku 6gretisinde de bir goriis birligi bulunmamaktadir®,

sarttir” ibaresinin eklenmesi suretiyle yapilmistir (...)”. TBMM, TTK Tasarist Ra-
poru, s. 326.

Tasarruf iglemi olarak kabul edilmesinin yaninda bu sekil sartinin ayni sézlesmeye
dair ongoriildiigiinii de agikca ifade eden yazarlar i¢in bkz. Yazicioglu, 159-160;
Seving Kuyucu, 699-700; Yetis Samli, 131 vd.; Yesilova Aras, E.: “Satis1 Yapilan
Amerikan Bayrakli Ozel Teknelerin “Bill Of Sale” ile imtihan1”, Prof. Dr. Sabih
Arkan’a Armagan, Istanbul 2019, s. 1393-1394. Sekil sartinin éngoriilmedigi ETTK
m. 868 bakimindan ayni1 yonde: Tekil, 117; Caga - Kender, 98. Baz1 eserlerde, TTK
m. 1001 f. 2°deki sekil sartinin tasarruf islemine yonelik olduguna dair agiklamayla
yetinilmektedir, bkz. Sozer, Ders Kitab, s. 119-121; Demir, Ders Kitabi, 165; Ye-
ner Coskun, 79-80. Aksi goriis i¢in bkz. Acun, 488-490. Sekil sartinin hem borg-
landirict islem hem de tasarruf islemi hakkinda 6ngérildiigii yoniinde: Deniz Ka-
ner, 48-50.

ETTK m. 868’in yiiriirliikte oldugu donemde ileri siiriilen, sebepten soyutluk ilkesi-
nin gegerli oldugu yoniindeki goriis icin bkz. Akinci, “Gemi Miilkiyeti”, 348-349;
Seker, Z.: “Tasginmaz Miilkiyetiyle Karsilastirmali Olarak Sicile Kayitlh Gemi Miil-
kiyetinin Hukuki Islem Yoluyla Kazanilmas1”, Prof. Dr. Tahir GCaga'min Anisina
Armagan, Istanbul 2000, s. 474. Ayn1 dénem bakimindan tasarruf isleminin sebebe
bagli oldugu yoniinde: Caga - Kender, 101. Bugunki mevzuat gercevesinde; TMK
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TUGS’ye kayitli gemilerin mulkiyetinin devrinde, TUGSY m. 14’iin
gondermesiyle TTK m. 1001°deki kosullarin karsilanmasi gerekmekte-
dir®*, TTK m. 1001’in YHGS’ye kayith yapilar {izerindeki miilkiyetin
iktisabinda uygulama alani1 bulmasi ise, TTK m. 1011°deki yollama cer-

cevesinde s6z konusu olmaktadir.

Bu baslikta agiklananlar gergevesinde gemi sicili oldugu yonunde tartig-
ma bulunmayan MGS’ye, TUGS’ye kayitli gemilerin ve YHGS ye tescil
edilmis yapilarin malkiyetinin naklinde TTK m. 1001 diizenlemesi uy-

gulanacaktir.

bbb) Baglama Kiitiigii ne Kayitli Araglar Uzerinde
(BKUY m. 14)

Baglama Kiitigii mevzuati kendisine kayitli gemilerin mulkiyetinin hu-
kuki islem yoluyla kazanilmasi1 konusunda nedense farkli bir dizenle-
meye gitmektedir. Gerek 491 sayili KHK Ek Madde 12 ile EBKUY m.
14’te, gerekse de BKUY m. 14’te sicile kayith gemilerin mulkiyetinin
devrinde uygulama alan1 bulan hikimlere (ETTK m. 868 / TTK m.
1001) atif yapilmamigtir. TTK m. 997°de sicile kayitli olmayan Turk

cergevesinde kabul edilen ilkeden, sicile kayitli gemiler bakimindan ayrilmanin ge-
rekmedigi yoniinde: Yetis Samli, 186. Bu yaklasim, ETTK dénemi déneminde de
savunulmustur, bkz. Okay, 173-174. Ote yandan Yetis Samli, Medeni Hukuk ala-
ninda da tartigmali olan bu konuda, taginirlar bakimindan genel olarak sebepten so-
yutluk ilkesinin benimsenmesini 6nermekte ve bu ilkenin sicile kayith olup olmadi-
gina bakilmaksizin tiim gemiler hakkinda uygulanmasini savunmaktadir, bkz. Yetis
Samli, 186-187. Geminin miilkiyetinin devrinde sebebe bagliligi savunan giincel
goriis i¢in bkz. Sozer, Deniz Ticareti Hukuku, 277-278; Szer, Ders Kitabi, 121-122.

% Buna ek olarak TUGK m. 6 ve TUGSY m. 14 hiikiimleri de, TTK’da kaleme alinan
miilkiyetin devrine iligkin hiikiimlere yollamada bulunmaktadir. Konu hakkinda
bkz. Yazicioglu, 121; Yetis Samli, 84-85. Hiikiimlerin elestirisi i¢in bkz. Caga -
Kender, 89.
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gemileri Gzerindeki ayni haklar bakimindan TMK’nin tasiirlara iliskin
hikUmlerinin uygulanacagi 6ngorilmektedir. Baglama Kiitiigii mevzuati
ne TTK m. 997’ye ne de ayni haklar bakimindan TMK hukiumlerine
gonderme yapmistir. Baglama Kiitigii mevzuatt ETTK yururlukteyken
kabul edilmistir. Ancak 655 KHK m. 43 hikmi TTK déneminde ydrdr-
luk kazanmustir. Ne var ki TTK’nin kabul edilmesinden sonra yiiriirliige
giren 655 KHK m. 43 ile BKUY m. 14’te de eski duzen dénemli élglde
muhafaza edilmistir. Bu konuda, 6greti tarafindan iki ayrt ddnemde sa-

vunulan gorisler, farkli basliklarda aktarilacaktir.
aaaa) Genel Olarak

491 sayili KHK Ek Madde 12 f. 3, “Baglama kiitiigiine kayitl gemi, de-
niz ve i¢ su ara¢larimin milkiyetinin devrini amaclayan sozlesmelerin
ilgili liman veya belediye baskanliklari huzurunda yapiimas: zorunludur.
Aksi takdirde sozlesme gegersiz olur.” seklinde kaleme alinmigti. Bunun
yant sira EBKUY m. 14’te “Resmi Sekil” baglikli ayr1 bir hilkme daha
yer verilmisti. Ug fikradan olusan “Resmi Sozlesme” baslikli EBKUY
m. 14 asagidaki sekildeydi:

“Baglama kutigune kayith gemi, deniz ve i¢ su araclarinin milkiyetinin
devrini gerektiren satis, bagis gibi sézlesmelerin baskanliklar huzurunda
yapilmasi zorunludur. Resmi sézlesme, gemi, deniz ve i¢ su aracinin ka-
yith oldugu baglama kiitiginin bagl oldugu baskanlik disinda baska bir
baskanlik huzurunda da yapilabilir. Resmi sozlesme disinda yapilmis
mlkiyetin devrini amaglayan s6zlesmeler gegersizdir ve bu s6zlesmelere
dayanarak, s6zlesmede hak sahibi olarak géziiken kisi adina kayit ya-

piimaz. [f. 1]
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Kanuni hikimlere dayanilarak ilgili idaresince yapilan satislar ile adli
mercilerce yapilan satiglar sonucu diizenlenen belgelerin ibrazi halinde,
resmi sdzlesme yapilmadan kayit yapilir. Bunun yerine elektronik or-
tamda malik degisiklik formu diizenlenerek malike imzalatilir. Kitlik kayit
personeli tarafindan da imzalanip mihtrlenerek baglama kutligi dosya-

sina konur. [f. 2]

Resmi sézlesme formu idare tarafindan belirlenir. Elektronik ortamda tu-

tulan resmi sdzlesme 6rnegi, ibraz edilen bilgi ve belgeler ile beyanlara

uygun olarak badlama kiitigi kayit personeli tarafindan diizenlenir. S6z-

lesmeye taraf olanlarin sayisindan bir fazla sayida ¢iktisi alinarak bag-

lama kutlgu kayit personelince paraflanip ve taraflarca da imzalandiktan

sonra liman bagkani veya belediye baskani yahut vekilleri tarafindan ta-

rih, saat ve dakikasi distiimek suretiyle imzalanir ve miihiirlenir. Yeteri

kadari taraflara verilir, bir sureti de baglama kutigi dosyasina konur.

Resmi sdzlesme baska bir baskanlik huzurunda yapiimis ise, sézlesme

sureti, gemi, deniz ve i¢ su aracinin kayith bulundugu baskanliga posta

ile gonderilir.” [f. 3]
Gortlduga Uzere; 491 sayili KHK Ek Madde 12 f. 3’te, “miilkiyetinin
devrini amaclayan sozlesmelerin” ilgili liman veya baskanlik huzurunda
yaptlmast kabul edilmisti. Buna karsihk EBKUY m. 14 f. 1 c. 1’de,
resmi sekil sartinin “miilkiyetinin devrini gerektiren satis, bagis gibi
sozlesmeler” hakkinda 6ngoriildiigiine dair bir ifade yer almaktaydi. Ne
var ki EBKUY m. 14 f. 1 c. 3’teki “Resmi sozlesme diginda yapilmisg
mulkiyetin devrini amaglayan sozlesmeler gecersizdir” huikmu de dikka-
te alinacak olunursa, EBKUY m. 14 f. 1°deki terminolojinin bilingli bir
tercih sonucu kullanilmadigi anlagilmaktadir. Bu nedenle c. 1 ile c. 3’lin
birbirinden farkli islemler kast edilerek kaleme alinmadigi sonucuna

varmak yerinde olacaktir. Nitekim 491 sayili KHK Ek Madde 12 f. 3 c.

DEHUKAMDER - Cilt: 4 / Say:: 1/ Yil: 2021, s. 33-248



ISIKLAR - SUZEL 75

1’de resmi sekil sart1 ongoriilmiis ve takip eden cumlede buna uyulma-
dig1 takdirde s6zlesmenin gecersizlik yaptirimina tabi oldugu diizenlen-

misti®.

655 sayili KHK m. 43 ile BKUY ’nin yiiriirlige girmesiyle birlikte; Bag-
lama Kiitiigii'ne kayith araglarin mulkiyetinin devrine dair mevzuat
hikmt olarak geriye BKUY m. 14 kalmistir. Madde numarasi
EBKUY deki hikum ile ayn1 olmakla birlikte; BKUY m. 14’{in madde
bashigr olarak “Miilkiyetin devri” tercih edilmistir. Hikim asagidaki
sekildedir:

“Baglama kutligline kayith gemi, deniz ve i¢su araglarinin milkiyetinin
devrini gerektiren hukuki islemlere ydnelik belgelerin baskanliklar huzu-
runda veya noterde diizenlenmesi zorunludur. Mlkiyetin devri islemleri,
gemi, deniz veya i¢su aracinin kayith oldugu baglama kutugtinin bagl
oldugu bagkanlik disinda baska bir baskanlik huzurunda da yapilabilir.
Bagskanliklar veya noter disinda yapilmis milkiyetin devrini amaglayan is-
lemler gegersizdir ve bu tir islemlerde hak sahibi olarak géziiken kisi
adina kayit yapilmaz. 9/6/1932 tarihli ve 2004 sayili icra ve iflas Kanunu
hikimleri sakhdir. [f. 1]

Baglama kitigune kayitl gemi, deniz ve i¢su araglarinin mdilkiyetinin
devrini gerektiren hukuki islem noterde yapilacak ise, devreden; devri
yapilacak geminin Uzerinde bulunan takyidatlarin yer aldidi ve satigin ya-
pildidi tarihle ayni tarihli baglama kaydi érnegini, devralanin incelenmesi

amaciyla notere sunar. Devir belgesinde, devralanin baglama kaydi or-

% EBKUY m. 14 f. 1 ¢. 3 uyarinca resmi sekil sartina aykiri sdzlesmelerin gegersiz
oldugu Ongoriildiikten sonra, bu durumda “sozlesmede hak sahibi olarak géziiken
kisi adina kayit yapimayacagi” kabul edilmistir. Bu diizenlemede, 491 sayili KHK
Ek Madde 12 f. 3’ c. 2’deki “gecersizlik” yaptiriminin somutlastirildigi yoniinde:
Atamer, “Baglama Kiitiigii”, 343. Benzer goriiste: Aksoy, 93-94.
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negini gordigune iliskin beyani yer almak zorundadir. Noter isleminin ar-

dindan keyfiyet en kisa zamanda Bagskanlida bildirilir. [f. 2]

Elektronik ortamda tutulan devir belgesi, ibraz edilen bilgi ve belgeler ile
beyanlara uygun olarak diizenlenir. Devir belgesi, taraf olanlarin sayisin-
dan bir fazla sayida ¢iktisi alinarak baglama kitiigii kayit personelince
paraflanip ve taraflarca da imzalandiktan sonra baskanlik tarafindan ta-
rih, saat ve dakikasi distimek suretiyle imzalanir ve mihdrlenir. Yeteri

kadari taraflara verilir, bir sureti de baglama kiit(i§i dosyasina konur. [f. 3]

Taraflar, devir isleminin yapilacagi bagkanliga devir isleminin yapilabil-
mesi i¢in birlikte yazili talepte bulunur. Baskanlik, talebi uygun gérdig

takdirde Ggiinci fikraya gore islem yapar. [f. 4]

a) Devir islemi gemi, deniz ve igsu aracinin kaydinin bulundugu baskan-
Iiktan bagka baskanlikta yapilacak ise, talebi alan baskanlik talebi yazil
olarak veya elektronik ortamda kaydi tutan baskanliga bildirir. Kaydi tutan
baskanlik talebi uygun gordigu takdirde, devrin yapilabilmesi igin GES-
BIS iizerinden devir belgesi ve ruhsatname diizenlenmesine izin verir.
Devir iglemini gergeklestiren bagkanlik, devir belgesi ve ruhsatnameyi
duzenler ve eski ruhsatname Uzerine “devredilmistir’ serhi diiserek kay-

din tutuldugu bagkanhga génderir.

b) Kayith oldugu baglama kitigu limani haricindeki baska bir baglama
kGitigU limaninda satisi yapiimak istenilen gemi, deniz ve i¢su araci, yeni
maéliki tarafindan satisin yapildigi baglama katigu limanina kayit ettirile-
cek ise, nakil islemi sistem (izerinden belge diizenlenmeden ve eski ma-
lik adina harg tahakkuk ettirilmeden tamamlanir. Belgelendirme iglemleri
yeni malik adina yaplilir ve harg tahakkuk edecek ise harcin 6dendigine dair

belgenin ibrazi ile iglem tamamlanarak belgeler yeni malik'e teslim edilir.

Kanuni hikimlere dayanilarak yetkili idari veya adli makamlarca veya
noterde yapilan satiglar sonucu diizenlenen belgelerin ibrazi halinde,

elektronik ortamda maélik degisiklik formu dlizenlenir ve kitik kayit per-
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soneli tarafindan da imzalanip mihiirlenerek baglama kitigu dosyasina

konur. [f. 5]”
BKUY m. 14 ile 6ngoriilen degisiklik ve yenilikleri 6zetlemek® gerekir-
se; 491 sayili KHK ile EBUY de mulkiyetin devrini amaglayan sozles-

melerin liman veya belediye baskanliklar1 huzurunda® «

yapilmas1” zo-
runlu kilinmig iken, BKUY m. 14 f. 1°de bu s6zlesmenin “diizenlenme-
si” seklinde bir ifade tercih edilmis ve bu islemin baskanliklarin yani sira
noterler tarafindan da yerine getirilebilecegi kabul edilmistir. Ayrica
BKUY m. 14 f. 1’de, “miilkiyetinin devrini gerektiren hukuki islemler”
ile “mulkiyetin devrini amaclayan islemler” ibareleri yine bir arada kul-
lanilmistir (BKUY m. 14 f. 1 ¢. 1 ve 3)%. Ayrica BKUY m. 14 f. 1 c.
2’deki “Resmi sozlesme” ifadesi, madde bashigindaki degisiklige uygun
olarak “Miilkiyetin devri iglemleri” olarak degismistir. Goriildiigi lizere,
EBKUY m. 14 f. 1’deki temel degisiklikler; “satis, bagis gibi sozlesme-
ler” (c. 1), “resmi sozlesme” (C. 2) ile “sézlesmeler” (c. 3) ibarelerinin

yerini sirastyla “hukuki islemler”, “miilkiyetin devri islemleri” ile “is-

lemler” ibarelerinin almasidir.

EBKUY m. 14 f. 3’te bahsi gecen “resmi sozlesme formu” kavrami da
terk edilmis, BKUY m. 14 f. 2-4’te bunun yerini “devir belgesi” almistir.
EBKUY m. 14’te bulunmayan bir yenilik; taraflarin, devir isleminin

% Konu hakkinda ayrica bkz. Yetis Samli, 205-207.

9 491 sayili KHK hiikmiine gore bu sozlesmelerin yalnizca “ilgili” baskanliklar huzu-

runda yapilmasi miimkiin iken, EBKUY m. 14’te “baska baskanliklar” da bu kap-
sama dahil edilmistir. iki hiikiim arasindaki celiskinin elestirisi i¢in bkz. Aksoy, 98-
99. Konuya dair yiiriirliikte kalan tek hiikiim bugiin itibartyla BKUY m. 14 oldu-
gundan bu uyumsuzluk da ortadan kalkmustir.

% Bu iki ibarede ayni islemin kast edildigi yoniinde: Seving Kuyucu, 700.
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yapilacagi baskanliga devir isleminin yapilabilmesi ic¢in birlikte yazili
talepte bulunacagimin 6ngériildiigic BKUY m. 14 f. 4 hikmU olmustur.
EBKUY m. 14 f. 2 ve f. 3’teki duzenlemelerin yerini alan BKUY m. 14
f. 4 ve f. 5’te ise, devir islemi esnasinda yerine getirilecek usul diizen-
lenmektedir. Burada, devir islemini gergeklestiren baskanligin, devir
belgesi ile ruhsathname duizenleyip eski ruhsatname (zerine “devredilmis-
tir” serhini diismesi ve bunlar1 kaydin tutuldugu baskanliga gonderecegi
ongorulmektedir (BKUY m. 14 f. 4 b. [a] c. 3).

bbbb) Ogretinin Yorumu
1) 491 Say:i KHK ile EBKUY Dénemi

Baglama Kiitiigii’niin ihdas edildigi donemde kaleme alinan eserlerde,
EBKUY m. 14°teki sekil sartina iligskin farkli goriisler ortaya atilmistir.
Baglama Kiitiigii’nii gemi sicili olarak ele alan Algantiirk Light; gerek
mulkiyetin devrine yonelik borglandirict islemin gerekse tasarruf islemi-
nin EBKUY m. 14 f. 1 uyarinca sekil sartina tabi oldugunu, mulkiyetin
devrinin tescil yoluyla gerceklestigini ve dolayisiyla tescilin kurucu bir

islev tasidigim savunmustur®®. Ote yandan getirilen diizenlemenin, isti-

% Bkz. Algantiirk Light, 58. Bu gériise ragmen resmi sekil sart1 ile birlikte Baglama

Kiitiigii'ne “tescil” kosullarin ongoriilmesi, Yazar tarafindan pratik ihtiyaglara
yanit vermemesi dolayisiyla elestirilmistir, bkz. a.g.e., 58. Baglama Kiitiigli'ne
“tescili” kurucu bir unsur olarak ele almasi, Yazarmn Baglama Kiitiigii’nii bir gemi
sicili olarak nitelendirmesinin gerekgeleri arasindadir, bkz. a.g.e., 51. Bu hususa
dikkat ¢ekilen eser i¢in bkz. Seving Kuyucu, 694 dn. 16. EBKUY m. 14’te agik bir
diizenlemeye yer verilmemesi nedeniyle, tescilin kurucu etkiye sahip olduguna yo-
nelik goriis ayn1 Yazar tarafindan elestirilmistir, bkz. Seving Kuyucu, 704.
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rak paymimn devrine dair ETTK m. 965 hiikkmiine benzedigini ifade

etmistir'®®.

Atamer’in Baglama Kiitiigii’nii bir gemi sicili olarak degerlendirmedigi
2009 tarihli makalesinde, mulkiyetin devrine dair dizenlemelerin ETTK
m. 867 (TTK m. 997) ile olan iliskisi degerlendirilmistir'®2. Bu baglam-
da ele alinan nokta; 491 sayili KHK Ek Madde 12 f. 3’iin, tasinmaz
mulkiyetinin devrine yonelik hukuki islemlerde kabul edilen resmi sekil
sartinin (TMK m. 706 f. 1)1® 6rnek almarak kaleme alinmasi olmus-
turt®. TMK m. 706’daki sekil sartinin mevzuata aktarilmasima karsilik
tasinmaz mulkiyetinin tescil yoluyla kazanilacaginin 6ngériildigic TMK

m. 705 f. 1°deki kurala yer verilmemesi ise, yazarm iki olasiligi giinde-

100 «Miisterek donatanlardan her biri istirak paymi diledigi anda 6tekilerin muvafakati
olmaksizin tamamen veya kismen baskasina temlik edebilir. Temlik i¢in gemi sici-
line tescil sarttir [f. 1]”. “Istirak payinin temliki, gemi {izerindeki miisterek miilkiyet
hissesinin temlik ve sicile tescili ile olur [f. 3]”. Bu hiikim ETTK m. 868 f. 2 gere-
gince sicile kayitli gemilerdeki paylarin devri hakkinda da uygulanmaktaydi. TTK
m. 1007°de ise, ETTK m. 868 f. 2 ile m. 965 hiikiimleri birlestirilmis ve s6z konusu
madde gemi pay1 ile istirak payinin devir yoluyla iktisabiyla ilgili ortak hiikiim
haline getirilmistir, bkz. TBMM, TTK Raporu, 327. Buna karsilik sicile kayith ge-
milerdeki bu iki devir tiirti, ETTK’dan farkli olarak, m. 1007°de farkli esaslara tabi
kilinmistir. Gemi payinda tescil agiklayici iken (f. 1) istirak paymin devrinde tescil
kurucudur (f. 2). Konu hakkinda bkz. Sozer, Deniz Ticareti Hukuku, 293-295; S6-
zer, Deniz Ticareti Hukuku, 131-132; Yazicioglu, 164-166; Yetis Samli, 216-218.
ETTK’daki diizenlemeler ile ilgili ayrica bkz. Kalpsiiz, Deniz Ticareti Hukuku,
315-318; Can, 141-143; Caga - Kender, 100-101.

101 Bkz. Alganttrk Light, 58.

192 Yazar bu eserinde Kanun Koyucu’nun Baglama Kiitiigii’ne kayitl araglar iizerinde-

ki 6zel hukuka iligkin meseleleri diizenleme amaci tasimadigini kabul etmekle bir-
likte, ilgili mevzuatin hukuki sonuglar dogurdugunu kabul etmektedir. Bunun ge-
rekgesi olarak, MGS’ye kayd1 istege bagli olan gemilerin Baglama Kiitiigii’ne kay-
dinin zorunlu kilinmasi sunulmaktadir, bkz. Atamer, “Baglama Kiitiigii”, 346.

108 «“Hykuki islem” bashikli TMK m. 706’daki f. 1’e gore; “Tasmmaz miilkiyetinin
devrini amaclayan sozlesmelerin gecerli olmasi, resmi sekilde diizenlenmis bulun-
malarina baglidir.”

104 Bkz. Atamer, “Baglama Kiitiigii”, 342.
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me tasinmasina yol agmistir. Bunlardan ilki, TMK m. 705’te oldugu gibi
mulkiyetin devrinde zilyetligin devrinin aranmamasidir. Bdylece — bir
gemi sicili olmayan — Baglama Kiitiigii’ne kayith araclar tGzerindeki ayni
haklar hakkinda, ana kural cergevesinde TTK m. 997’nin yaptig1 yolla-
ma uyarinca TMK’daki taginir hikiimleri uygulama alan1 bulacak olma-
sina ragmen,; taginir mulkiyetinin kazanilmasinda zilyetligin devrini 6n-
goren TMK 763 zimnen ilga edilmistir. ikinci olasilik, resmi sekle tabi
sozlesmenin yani sira TTK m. 997’nin yollamasi dolayisiyla taginirlar
uzerindeki mulkiyetin devrine iliskin TMK m. 763’tin uygulama alani
bulmasi ve milkiyetin kazanilmasi igin zilyetligin devrinin gerceklesti-
rilmesidir. Yazar tarafindan ilk olasiligin gecerli olmas1 yerinde gorul-
miis, Baglama Kiitiigii’'ne kayith araglarin milkiyetinin devrinde TMK
m. 705’teki ¢0zUmin benimsendigi ve sozlesmede sekil sartina uymanin

yeterli olacag1 savunulmustur'®,

Ayni soruna deginen Altop, EBKUY m. 14 f. 1 c. 3’teki “sozlesmede hak
sahibi olarak goziken kisi adina kayit yapiimayacagina” dair yaptirimin
ortaya konuldugu ifadenin zit kavramindan hareket edilebilecegini be-
lirtmistir. Buna gore; sekil sartina uygun bir sdzlesmenin varligi halinde
bu sozlesmedeki alict “hak sahibi” olarak goziikeceginden ve de bu kisi
adina Baglama Kiitiigii’nde kayit yapilacagindan, ilgili mevzuat cerceve-
sinde zilyetligin devrinin mulkiyetin kazanilmasi igin aranan bir kosul
olmadig1 sonucuna varmak mimkindir. Ne var ki bu sonucun bir yo6-

netmelik hiikmiinde yer verilmesini yerinde gérmeyen Yazar, ETTK m.

105 Agiklamalar igin bkz. Atamer, “Baglama Kiitiigii”, 350-351. Aym goriiste: Damar,
595.
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867’nin [TTK m. 997] TMK’ya yaptig1 yollamadan dolay: zilyetligin
devrinin aranmas1 gerekecegine isaret etmistir'®. Baglama Kiitiigii’ne
iliskin mevzuatta herhangi bir diizenlemenin yer almamasindan hareket
eden Aksoy ise, mulkiyetin kazanilmasi noktasinda Baglama Kiitiigii’ne
yapilacak kaydin kurucu bir etki dogurmayacagimi ve milkiyetin kaza-
nilmast icin zilyetligin devredilmesi gerekecegini ileri siirmiistiir'®’. Bu-
na karsihik EBKUY m. 14’te mulkiyetin nakli icin Baglama Kiitiigii’ne
kaydin bir kosul olarak agik¢a éngdérilmemesi yazar tarafindan sakincali

bulunmustur'®®,

Muilkiyetin devri noktasinda Altop, Baglama Kiitiigii mevzuatina yonelik
baska clestirilerde de bulunmustur. Yazar, 22/4/1926 tarihli ve 818 sayili
milga Borglar Kanunu (“BK”)!% m. 12°de kabul edilen ve ETTK baki-
mindan da gecerli olan sekil serbestisine 491 sayili KHK ile istisna geti-
rilmesine dikkat ¢cekmistir. Ne var ki bu yonde bir istisna 6ngoriildiigiine
dair acik bir ifadenin bulunmamasi, Yazar tarafindan sakincali bulunan

hususlardan birisi olmustur''®. Bir digeri, sebepten soyutluk ilkesinin

106 Bkz. Altop, 6-7.

107 Bkz. Aksoy, 94, 99-100.

108 Bkz. Aksoy, 100.

109 29/04/1926 tarihli ve 359 sayili RG. Sekil serbestisi, BK ’nin yerini alan 11/01/2011
tarihli ve 6098 sayili Tiirk Borglar Kanunu’ndaki (“TBK”) (04/02/2011 tarihli ve
27836 sayili RG) m. 12°de tekrarlanmistir. BK nin yiiriirliikte oldugu son tarih olan
30/06/2012°deki tam metni ile TBK’min giincel tam metni i¢in bkz.
www.mevzuat.gov.tr (et. 23/01/2022). Yazar ayrica, sekle aykir1 bir sdzlesmeye
ragmen sozlesmenin ifa edilmesi durumunda hakkin kotiiye kullanilmasi yasagi do-
layistyla sekle aykiriligin ileri siiriilemeyecegini ve bundan &tiirii bu tiir iddialarin
hukuken “kabul gérmeyecegini” iddia etmektedir, bkz. Altop, 5-6.

110 Uygulamada ortaya cikabilecek sorunlara dikkat ceken Altop, temel kanunlarda
sekil sartinin 6ngoriilmedigi sozlesmelerin 18/01/1972 tarihli ve 1512 sayili Noter-
lik Kanunu (04/02/2011 tarihli ve 27836 sayil1 RG) m. 89 uyarinca noterler tarafin-
dan re’sen diizenleneceginin dngoriilmesi sebebiyle ortaya ¢ikan tartigmalar: hatir-
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kabult halinde resmi sekil sartinin 6ngoriildigi diizenlemelerin yarata-
cag1 sonugctur. Zira bu olasilikta, resmi sekil sartina uyulmadan kurulan
satig sozlesmesinden sonra gergeklesen zilyetligin devri — veya zilyetlik
devredilmeden milkiyetin gececegine dair anlasma — gecerli kabul edi-
lecektir''l, Bu olas1 sorunlardan dolayi, Yazar milga BK ile TTK’daki

ilkeden vazgecilmesinin yerinde olmayacag: kanaatine varmistir'*2,

Baglama Kiitiigii’niin bir gemi sicili olmadigin1 savunan yazarlar arasin-
da yer alan Unan, sekil sartmin 6ngériildiigii sdzlesmenin “miilkiyeti
devir borcu doguran sozlesmenin” yani borglandirici islem oldugunu ve
bunun sekil sartina tabi kilindig1 goriisiindedir. Bu dogrultuda mulkiye-
tin TMK hikumleri gergevesinde ayni s6zlesmenin ve zilyetligin devri-
nin yerine getirilmesi yoluyla devredilecegini ileri siirmiistiir. Bu sonu-
cun ispat hukukunda ve uygulamada sorunlara yol agacagini aktaran
Yazar, ¢6zim olarak ayni sozlesme ile zilyetligin devrinin resmi sekle

tabi tutulan sozlesmede beyan edilmesini énermistir'®®,

ii) 655 Sayilit KHK m. 43 ile BKUY m. 14

Doneminde

TTK m. 1001’in yurdrlik kazanmasiyla; Baglama Kiitiigii'ne kayitli

araclarin mulkiyetinin devrinde, sicile kayitli gemilere kiyasla daha siki

latmstir, bkz. Altop, 5. Noterlik Kanunu'nun gilincel tam metni i¢in bkz.
<www.mevzuat.gov.tr> (et. 23/01/2022). Sekil serbestisine getirilen istisnanin bir
kanun hiikmiinde kararnamede 6ngdriilmesinin yerinde oldugu yoniinde: Aksoy, 98.

11 Goriildiigii iizere Yazar, ilgili mevzuattaki resmi sekil sartinin borglandirict islem
hakkinda 6ngoriildiigiinden hareket etmektedir.

112 Aciklamalar i¢in bkz. Altop, 6.
113 Aciklamalar igin bkz. Unan, 24-25.
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kosullarin uygulanmasi olasilig1 ortadan kalkmistir!'4, Kald: ki, BKUY
m. 14’te yapilan degisikliklerde TTK m. 1001’in hesaba katilmis olmasi

da muhtemeldir®,

Bugunki mevzuat cercevesinde Baglama Kiitiigii’nii gemi sicili olarak
kabul eden goriis, milkiyetin BKUY m. 14 uyarinca zilyetligin devri
gerekmeksizin tescil yoluyla kazanilacagimi savunmaktadir'!®, Buna kar-
silik Baglama Kiitigii’niin bir gemi sicili olarak kabul etmeyen yazarlar
arasinda iki farkli yaklasim ortaya ¢ikmistir. Bunlardan ilkine gore; TTK
m. 997°nin agik yollamasi dolayisiyla, taraflar arasinda sekil sartinin
aranmadig1 bir anlagma ile TMK m. 763 geregince gergeklesecek zilyet-
ligin devri yeterlidir. Nitekim BKUY m. 14’iin bir Gst norm olan TTK
m. 997’ye aykirilik tagimasi, yonetmelik hikmunin uygulanma olasili-
gin1 ortadan kaldirmaktadir!’’. TMK hikiimlerin dogrudan uygulanmas:
yonlindeki goriis icin sunulan bir diger gerekge, BKUY m. 14’{in borg-
landirict isleme yonelik bir dizenleme olmasi ve milkiyetin devrinde

dikkate alinmamas1 olmustur®'®,

114 “Gemi siciline kayith bulunan bir geminin temliki igin malik ile iktisap edenin,
miilkiyetin iktisap edene intikal edecegine dair anlagmalari lazim ve kafidir” (ETTK
m. 868 f. 1 c. 1). Goriildiigii lizere, hilkkme gore sicile kayitli geminin miilkiyetinin
kazanilmasi igin taraflarin sekil sartina tabi olmaksizin anlagsmalari yeterli olmakta,
zilyetligin devri dahi gerekmemekteydi. Baglama Kiitiigii’'ne kayitli araglarda miil-
kiyetin devrinde resmi sekil sartina tabi bir sdzlesmenin ve de zilyetligin devrinin
bir arada aranmasi yoniindeki olasi ¢6ziim bu agidan siipheyle karsilanmistir, bkz.
Atamer, “Baglama Kiitiigii”, 351; Altop, 6; Aksoy, 100.

115 BKUY m. 14’{in, TMK m. 763 f. 1 hiikmiinii TTK m. 1001’e yaklagtirma amac1
tasidig1 yoniinde: Demir, Ders Kitabi, 153. Benzer bir sonuca dikkat ¢ekilen diger
eser i¢in bkz. Yazicioglu, 148.

116 Bkz. Atamer, Gemilerin Esya Hukuku, 56.

117 Bu yonde: Demir, Ders Kitabi, 153, 162. Aym gériiste: Topsoy, 117-118.

118 Bkz. Sozer, Ders Kitabi, 106.
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Buna karsilik Baglama Kiitiigii’niin bir sicil olarak degerlendirmeyen
baz1 yazarlar, BKUY m. 14’iin uygulanacagindan hareket ederek bir
sonu¢ c¢ikartmiglardir. Bu yondeki goriis, bir idari islem niteligindeki
BKUY m. 14’lin “hukuka uygunluk karinesinden” yararlanmasini gerek-
ce olarak gostermektedir!!®. Bu yaklasim da TTK m. 997 geregince Sici-
le kayitl olmayan gemiler hakkinda uygulama alani1 bulmasi gereken
TMK m. 763 ile BKUY m. 14 arasindaki iliskinin degerlendirilmesine
yol agmustir. Bu iliskinin ortaya konulabilmesi icin BKUY hiikminde
borglandirict iglemin mi yoksa tasarruf isleminin mi diizenlendiginin
tespiti gerekli olmustur. EBKUY m. 14’{in aksine farkliliklar barindiran
BKUY m. 14’iin tagidigi amag ve kenar bagligindan hareketle, bu diizen-
lemenin tasarruf igslemini (ayni s6zlesmeyi) ilgilendirdigi bugiin bazi

yazarlarca kabul edilmektedirt?’. Bunun yam sira, borglandirici islemin

119 Bkz. Yazicioglu, 148 dn. 242. Seving Kuyucu; BKUY m. 14 hilkkminin TMK m.
763’e aykir1 olamayacagini vurgulamakla birlikte, BKUY nin bir “ilave bir diizen-
leme” olarak kabul edilmesini ve her iki hiikmiin bir arada uygulanmasi énermekte-
dir, bkz. Sevin¢ Kuyucu, 702-703.

Yazicioglu tarafindan dikkat cekilen hususlardan ilki; madde kenar basligimin
EBKUY m. 14’teki “Resmi Sozlesme” yerine “Miilkiyetin Devri” hélini almasidir.
BKUY m. 14 f. 1’de kullanilan “miilkiyetinin devrini gerektiren hukuki islemlere
yonelik belgeler” (f. 1 c. 1); “miilkiyetin devri islemleri (f. 1 ¢. 2); “miilkiyetin dev-
rini amaglayan islemler” (f. 1 c. 3) ibarelerinin, bu kenar bashigiyla birlikte okun-
masi1 Onerilmektedir. Buna gére BKUY hiikmiiniin borglandirici degil, tasarruf is-
lemine yonelik sekil sart1 6ngordiigli savunulmaktadir. Dikkat ¢ekilen bir diger hu-
sus, hitkmiin TTK m. 1001 ile olan benzerligi olmustur. A¢iklamalar i¢in bkz. Ya-
zicio8lu, 147-148. Anilan hiikiimlerin yan1 sira m. 14 f. 4’te kullanilan benzer ifade-
ler baglaminda ayni yonde: Seving Kuyucu, 700-701. Ote yandan; Altop ile
Unan’m eserlerinde savunulan, EBKUY m. 14’teki sekil sartimin borglandirici is-
lem hakkinda oldugu seklindeki goriisiin EBKUY baglaminda yerinde olabilecegi
Yazicioglu tarafindan kabul edilmektedir, bkz. Yazicioglu, 147 dn. 239. BKUY m.
14’te kullanilan “miilkiyetinin devrini gerektiren sdzlesmeler” ibaresinin tasarruf ig-
lemini isaret ettigi yoniinde ayrica bkz. Demir, Ders Kitabi, 152-153. BKUY m.
14’te borglandirici isleme yonelik sekil sartt ongoriildiigi yoniinde: Sozer, Ders Ki-
tabi, 106.

120
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sekil sartina tabi kilinip tasarruf isleminin kilinmamasi olasiliginda hu-

kuki yararin bulunmadig1 da ifade edilmektedir'?.,

TTK m. 1001 f. 1’in aksine, BKUY m. 14’te zilyetligin devrinden agik¢a
bahsedilmemesi ayr1 bir sorun olarak bugunki mevzuat bakimindan da
varligmi korumaktadir. Ik olasiik; BKUY m. 14’iin uygulama alani
bulacagmin kabull halinde dahi, resmi sekil sartinin ayni sézlesmeyi
ilgilendirdiginden hareketle TMK m. 763’e gore zilyetligin devrinin
aranmasidir. Sicile kayitli gemiler tGzerindeki mulkiyetin hukuki islem
yoluyla kazanilmasi i¢in TTK m. 1001 f. 2 geregince sekle tabi kilinan
sozlesmenin ayni s6zlesme oldugunun kabul edilmesi ve bunun yani sira
ETTK m. 868°den farkli olarak TTK m. 1001 f. 1°de zilyetligin devrinin
aranmasi karsisinda bu yaklagimin da desteklenmeye basladigi goril-
mektedir'??, ikinci olasilik ise; sekil sartinin 6ngoriildiigii Baglama Kii-
tiigii’ne iliskin mevzuatin, tasinmazlarin devrine dair TMK m. 706 6rnek
alinarak kaleme alindigindan hareketle Baglama Kiitiigii’'ne yapilacak
olan kayda kurucu etki tanimaktir. Bugunki mevzuat cergevesinde Bag-
lama Kiitiigii'niin bir gemi sicili olarak nitelendirilmesi, bu gériisiin ter-
cih edilmesine olumlu bir etki saglayabilecektir. Ne var ki MGS veya
TUGS’ye kayitli gemilerdeki mulkiyetin devrinde dahi zilyetligin devri-
nin arandig:r dikkate alindiginda, Baglama Kiitligli bakimindan ortaya

cikan tablonun ayrica diisiiniilmesi gerekmektedir. Dogrudan savunul-

121 By yondeki agiklamalarda; idari makamlarin, miilkiyetin devrindeki borglandiric

islemin gegerli olup olmadigini denetleme olanagina sahip olamayacaklarina dikkat
cekilmektedir, bkz. Seving Kuyucu, 700.
122 Bkz. Seving Kuyucu, 703-704; Yazicioglu, 148; Yetis Samli, 211-212.
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mamakla birlikte, BKUY m. 14’iin bir diizen kurali olarak degerlendi-

rilmesi de olasilik olarak giindeme tasinmaktadir'?,
cce) Degerlendirme

Tum bu agiklamalardan goriildiigii (izere, Baglama Kiitiigli mevzuatinda
getirilen kayit diizeninin bir sicil olup olmadig1 yolunda agik diizenle-
meye gidilmemis olmasi ve milkiyetin devrine yonelik TTK m. 1001 ve
TTK m. 997’nin gondermesiyle TMK 763’ten farkli bir diizenleme geti-
rilmesi gesitli yorum sorunlarini beraberinde getirmis ve doktrinde ¢ok
sayida farkl1 goriis ortaya ¢ikmustir. Ozellikle miilkiyet hakki gibi 6nemli
bir konuda bdyle bir belirsizlige sebebiyet verilmesinin yerinde olmadigi

agiktir.

Turk siciline kayitli gemiler hakkindaki TTK m. 1001 dizenlemesi TTK
m. 931 f. 1 anlaminda gemi olarak kabul edilen araclar icin s6z konusu-
dur. Dolayisiyla Baglama Kiitiigii’niin sicil olarak kabul edilmesi duru-
munda bu mevzuattan TTK’ya agik atif yapilmadik¢a TTK m. 931 an-
laminda gemi vasfi bulunmayan ancak Baglama Kiitligii’ne kaydedilme-
si mumkin deniz ya da igsu aracinin mulkiyetinin devri bakimindan
hangi hikimlerin uygulama alani bulacag: tartisma konusu olabilecektir.
Anilan araglar hukuken tasinir niteliginde oldugundan bu araglarin mal-

kiyetinin naklinde TMK m. 763’iin uygulanmasi giindeme gelebilecektir.

Baglama Kiitiigii’niin sicil olarak kabul edilmemesi durumunda ise TTK
m. 996 hukmu uygulama alani1 bulmayacak ve buraya kayitli araglarin

tamami1 Turk Gemi Sicili’ne kayitli olmayan araglar olarak kabul edile-

123 Bkz. Yetis Saml1, 211-212.
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cektir. Bu olasilikta ise TTK m. 997 geregi bu kiitiige kayithi araglarin
tamaminin milkiyetinin naklinde TMK m. 763’iin uygulanmasi glinde-

me gelecektir.

Hangi olasilik kabul edilirse edilsin BKUY m. 14 dlizenlemesi karsisin-
da anilan hikme uyulmamasi, Baglama Kiitiigli’ne kayith aracin zilyet-
liginin devredilmis ve hatta TTK m. 1001’in kosullar1 karsilanmig olma-
st dahi mulkiyetin aliciya gegip gegmedigi konusunda tartigma yarata-
caktir. TTK’nin sicile kayitli gemilere iligkin 1001’inci madde diizenle-
mesi devreden ve devralan tarafindan takip edilmis olsa dahi taraflarin
arasindaki mulkiyetin nakline iliskin anlasmadaki imzalarin noter tara-
findan onaylanmis olmasi bile BKUY m. 14 cercevesinde yetersiz kala-
caktir. Zira BKUY m. 14 ag¢ik hiilkmi cercevesinde anlagsmanmn TTK m.
1001°den farkli olarak noter 6niunde diizenlenmesi gerekmektedir. Bag-
lama Kiitiigii’ne kayith araglar hakkinda hangi saikle bdyle bir duzenle-
me yapilmis oldugu belirsizdir. Bu kapsamda yapilabilecek tek yorum
BKUY m. 14’te ongorilen dizenlemenin borglandirict isleme TTK m.
1001 f. 2 diizenlemesinin ise tasarruf islemine iligskin olmasidir. Baglama
Kitiigii'ne kayitli geminin milkiyetinin nakli tasarruf islemi ile birlikte
gerceklesmelidir. Dolayisiyla TMK m. 763°te 6ngorilen zilyetligin dev-
redilmesi ile birlikte milkiyetin nakline iligkin tasarruf isleminin gercek-
lestigi, mulkiyetin devralana gectigi, BKUY m. 14°te aranan sekil sartina
uyulmamasinin bu sonucu degistirmeyecegi yorumunu yapmak yerinde
gbziukmektedir. Dolayisiyla taraflar arasinda milkiyetin devredildigine
yonelik dizenlenen teslim tesellim tutanag: ile birlikte tasarruf isleminin

yerine getirildigi ve mulkiyetin devredildigi sonucuna varmak en dogru

DEHUKAMDER - Volume: 4/ Issue: 1/ Year: 2021, pp. 33-248



88 Baglama Kiitiigii 'niin Hukuki Niteliginin Degerlendirilmesi

¢cOzUm olacaktir. BKUY m. 14’te aranan sekil sartinin ise bu kayit dize-
nine kaydolmak icin yerine getirilmesi diizenleyici idari islem niteligin-
de kabul edilmesi uygun ¢6zim olacaktir. Bu sonuca Baglama Kiiti-
gi'niin gergcek anlamda sicil olmadig1 goriisii kabul edildigi takdirde

varilmasi gerekir.

Kanimizca en dogru ¢ozim yapilacak mevzuat degisikligi ile Baglama
Kitiigi’niin gemi sicili niteliginde olup olmadiginin kanun yoluyla belir-
lenmesi ve bu dogrultuda mulkiyetin nakline iliskin dizenlemenin de

tartigmaya cevaz vermeyecek sekilde ayni1 kanunda belirlenmesi olacaktir.
bb- Rehin Hakk:

aaa) Sicile Kayitl: Gemiler Uzerinde Tesis Edilecek

Gemi Ipotegi ve Uygulanacak Cebri Jcra Hiikiimleri

TTK m. 1014-1053’te duzenlenen gemi ipotegi, sicile kayitli gemiler
Uzerinde sozlesmeye dayali olarak kurulabilecek tek rehin tiridir (TTK
m. 1014 f. 1 c. 3)*?*. Bunun kurulmasi, TTK m. 1015 f. 1 ile f. 2°de 6zel
sekil sartina tabi kilinmistir. Gemi ipotegi bakimindan, rehnin paraya
cevrilmesi asamasinda uygulanacak cebri icra yolunun ne olacag da

ayrica Onem tagimaktadir. TTK m. 936’da agik¢ca Ongoriildiigii Uzere,

124 TTK donemi ile ilgili olarak gemi ipotegi hakkinda bkz. Atamer, K.: Gemi ve Ugak
Ipoteginin Hukuksal Temelleri, Istanbul 2012, s. 161 vd. (Gemi Ipotesi); Akgura
Karaman, T.: Gemi ve Hava Aract Ipotegi ve Motorlu Tasit Rehni (Tasinir Ipotegi),
B. 2, istanbul 2019, s. 9 vd.; Sézer, Deniz Ticareti Hukuku, 301 vd.; Sozer, Ders Ki-
tab1, 137 vd.; Topsoy, 145 vd.; Kara, 97 vd.; Yazicioglu, 191 vd.; Demir, Ders Ki-
tabt, 175 vd.; Deniz Kaner, 54 vd. ETTK ile ilgili olarak ayrica bkz. Akinci, S.:
Tiirk Hukukunda Gemi Ipotegi, Ankara 1958, s. 5 vd.; Kalpsiiz, Gemi Rehni, 40 vd.;
Okay, 189 vd.; izveren - Franko - Calik, 72 vd.; Tekil, 119 vd.; Can, 150 vd.; Caga
- Kender, 113 vd.; Damar, 600 vd.
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sicile kayitli olsun veya olmasin tim gemiler gerek TTK gerekse diger
kanunlar bakimindan tagmir esyadir. Ancak hukmin istisnalarina yer
veren TTK m. 937°deki ilk fikrada, 19/6/1932 tarihli ve 2004 sayili Icra
Iflas Kanunu’ndaki (“IiK”)'%° tasinmazlara iliskin hilkiimlere tabi olaca-
g1 TTK’da agikca bildirilen gemiler hakkinda TTK m. 936 hikmunin
uygulanmayacag kabul edilmistir'?®. Bu kapsama giren hiikiimler ara-
sinda, 14/01/2011 tarihli ve 6103 sayili Tlrk Ticaret Kanunun Ytirtrligi
ve Uygulama Sekli Hakkinda Kanun (“6103 sayili Kanun”)'?" ile ihdas
edilen 1IK m. 153/a’daki 2. fikra yer almaktadir. Hikme gore, 1IK’daki
ipotegin paraya cevrilmesine iliskin hukimler, gemi ipoteginin paraya
cevrilmesine de uygulanmaktadir'?®, Bunun yani sira, “Cebri icraya Ilis-
kin Ozel Hiikiimler” baslig: altinda kaleme alman TTK m. 1350 vd. hii-
kiimlerinde 6zel olarak diizenlenmeyen hususlarda, 1K hiikiimlerinin,
TTK m. 936 ile m. 937 f. 1’de 6ngorildigi sekilde uygulama alani bu-
lacag1 da ayrica hiikkme baglanmigtir (TTK m. 1351)%°,

12519/06/1932 tarihli ve 2128 sayili RG. Kanun’un giincel tam metni igin bkz.
www.mevzuat.gov.tr (et. 23/01/2022).

126 TTK m. 936-937 hakkinda bkz. Atamer, Gemilerin Esya Hukuku, 33-35; Atamer,
K.: Deniz Ticareti Hukuku, C. IV, Deniz Icra Hukuku, Istanbul 2019, s. 60 (Deniz
Iera Hukuku).

2714/02/2011 tarihli ve 27846 sayili RG. 6103 sayili Kanun, 26/06/2012 tarihli ve
6335 sayil1 Tiirk Ticaret Kanunu {le Tiirk Ticaret Kanununun Yiiriirligii ve Uygu-
lama Sekli Hakkinda Kanunda Degisiklik Yapilmasina Dair Kanun (30/06/2012 ta-
rihli ve 28339 sayili RG) ile degismistir.

128 Ayni hiikiimde; [1K’daki ilgili hiikiimlerde bahsi gegen “tasinmaz” teriminin Tiirki-
ye’de veya yurt disinda sicile kayith olan gemilere, “tapu sicili” teriminin gemi sici-
line ve “ipotek” teriminin gemi ipoteklerine karsilik gelecegi de ongdriilmektedir.
[iK’da yapilan degisiklikler sonucu “gemi ipotegi” teriminin kullanimi hakkinda
bkz. Atamer, Deniz Icra Hukuku, 59-60.

129 Konu hakkinda bkz. Atamer, Deniz Icra Hukuku, 51 vd.
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Yukarida®®® agiklandig: Gzere; TTK’daki gemi ipotegi hukimleri, TTK
m. 995 ile TUGS’ye iliskin mevzuat ¢ercevesinde TUGS’ye kayith ge-
miler hakkinda da uygulama alani bulmaktadir. Bunun yaninda bu hi-
kiimler; TTK m. 1054-1058 arasindaki 0zel hikimler sakli kalmak (ize-
re, YHGS’ye kayithi yap1 halindeki gemiler Gzerinde tesis edilecek yap1
ipotegi hakkinda da gecelidir (TTK m. 1058).

bbb) Baglama Kiitiigii ne Kayitl Araglar Uzerindeki
Rehin Hakk:

Baglama Kiitiigii’ne kayith araglar Gizerinde tesis edilebilecek rehin hak-
ki ile ilgili tartigma yaratan hususlarin basinda, “Kaydedilecek takyidat-
lar” baglikli BKUY m. 10 gelmektedir. Hikme gore; “Baglama kiitiigii-
ne, rehin ile ihtiyati tedbir veya ihtiyati haciz yahut haciz kararlar: kay-
dedilir’®®, Baglama Kiitiigii’niin TTK m. 996 anlaminda bir gemi sicili
niteligine sahip oldugunun kabuli durumunda hiikiimde kullanilan “re-
hin” ibaresinin sicile kayitli gemiler tizerinde TTK m. 1013 vd. uyarinca
kurulan “gemi ipotegi” olarak mi1 anlagilmasi gerektigi, ortaya ¢ikan so-
runlardan ilkidir. Ne var ki BKUY’de gemi ipotegine dair TTK hikim-
lerine agik bir atifta bulunulmamasi ve de BKUY m. 10’da “rehin” teri-

mine yer verilmesi, bu goriisiin savunulmasini mimkin kilmamakta-

130 Bkz. Il C 3 a aa.

181 EBKUY m. 10, “Baglama kiitiigiine, menkul rehni ile ihtiyati tedbir veya ihtiyati
haciz yahut haciz kararlar1 kaydedilir.” seklinde kaleme alinmisti. Burada kullanilan
“menkul rehni” ibaresinin yerini BKUY m. 10°da “rehin” ibaresinin almasinin bir
fark teskil etmeyecegi yoniinde: Demir, “Baglama Kiitiigii”, 119; Seven, 65 dn.
267. TMK’da “taginir” kavrammin kullanilmasina ragmen EBKUY m. 10°da
“menkul” kavramina yer verilmesi ve “menkul rehninin kaydedilmesinden” bahse-
dilmesi ayrica elestirilmistir, bkz. Aksoy, 102.
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dir'®2, Nitekim Baglama Kiitiigii’nii bir gemi sicili olarak nitelendiren
yazarlar, asagida aktarilacagi Uzere, anilan hikmiun TMK m. 940 f. 2
anlaminda teslime bagli olmayan tasinir rehni (veya bir diger ifadeyle
“sicilli rehin”) olarak kabul edilmesini énermektedir. Bunun yani sira
TTK’daki gemi ipotegi hukiumlerine yollama yapilmamasi, Baglama
Kitiigi’niin bir gemi sicili niteligine sahip olmadiginin bir gdstergesi

olarak da sunulmaktadir®?,

Muilkiyetin devrine iliskin BKUY m. 14’te oldugu gibi; Baglama Kuit(-
gi’niin bir gemi sicili olarak nitelendirilmemesi, bu goriisteki yazarlarin
blyuk ¢ogunlugu tarafindan TTK m. 997 f. 1’te TMK’ya yapilan gon-
derme nedeniyle Baglama Kiitiigii’'ne kayitli araclar izerinde TMK m.
939 f. 1 uyarinca teslime bagli taginir rehninin kurulabilecegi ve BKUY
m. 10 uyarinca yapilacak kaydin rehin hakkinin kazanilmasinda herhangi
bir isleve sahip olmadig1 kabul edilmektedir®4,

BKUY m. 10°da ifade bulan “rehin” ile ilgili olarak, Baglama Kiitiigii’ne
kayith araglar tizerinde TMK m. 940 f. 2 uyarinca teslime bagli olmayan
tagiir rehninin (veya “sicilli taginir rehninin”) kurulup kurulmayacagi
ayrica bir tartisma konusu haline gelmistir. Hilkme gore:

“Gergek veya tlizel kisilerin alacaklarinin giivence altina alinmasi igin,

kanun geregince bir sicile tescili zorunlu olan tasinir mallar (izerinde, zil-

132 EBKUY m. 10 baglaminda; Baglama Kiitiigii'ne kayith bir gemi iizerinde gemi
ipoteginin tesis edilebilmesi i¢in geminin MGS’ye kaydinin gerektigi yoniinde:
Unan, 23; Altop, 13. Asagida aktarilacag iizere, Ankara BAM 18. HD.’nin gemi
ipotegi kurulabilecegi yoniindeki karar1 da 02/02/2021 tarihli Yargitay 12. HD. ka-
rarinda bozulmustur.

133 Bkz. Demir, “Baglama Kiitiigii”, 153; Demir, Ders Kitab:, 147; Seving Kuyucu, 693.

134 Bkz. Demir, “Baglama Kiitiigii”, 119, 153-154; Demir, Ders Kitabi, 147, 175; So-
zer, Ders Kitabi, 106; Yazicioglu, 132-133. EBKUY m. 10 baglaminda ayni goriis-
te: Aksoy, 102 vd. Aksi goriiste: Topsoy, 140-141.
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yetlik devredilmeden de, tasinir malin kayitl bulundugu sicile yaziimak

suretiyle rehin kurulabilir. Rehnin kurulmasina iligkin diger hususlar Cum-

hurbagkaninca135 ¢ikarilan ydnetmelikle belirlenir”.
Baglama Kiitiigii’'nii bir gemi sicili olarak nitelendiren Algantlrk Light
ile Atamer, bu soruya BKUY m. 10 baglaminda olumlu yanit vermekte-
dir'®, Nitekim Baglama Kiitiigii hukuki niteligi itibaryla bir gemi sicili
olarak ele alindig takdirde; 655 sayili KHK m. 43 f. 1 c. 1 ile BKUY m.
6 f. 1 ve 9 f. 1 hukimleri kapsaminda, MGS veya TUGS’ye kayitli ol-
mayan araglarin Baglama Kiitligii’'ne kayit zorunlulugundan bahsetmek

mimkiindir®’. Baglama Kiitiigii’niin bir “6zel sicil” olarak nitelendiril-

13502/07/2018 tarihli ve 700 sayili Anayasada Yapilan Degisikliklere Uyum Saglan-
mas1 Amaciyla Bazi Kanun ve Kanun Hiikmiinde Kararnamelerde Degisiklik Ya-
pilmasi1 Hakkinda Kanun Hiikmiinde Kararname (07/07/2018 tarihli ve 30471 say1li
RG [2. Miikerrer]) m. 139 ile, hiikkiimde yer alan “tiiziikle” ibaresi “Cumhurbaska-
ninca ¢ikarilan yonetmelikle” seklinde degismistir.

1% EBKUY hiikmii baglammda bu yonde: Algantiirk Light, 51-52. BKUY hikmii
baglaminda bu yonde: Atamer, Gemilerin Esya Hukuku, 94-95, 114. Yargitay 12.
HD.’nin 2/2/2021 tarihli kararinda Baglama Kiitig{i’nii bir gemi sicili olarak kabul
etmemesini g6z dnunde tutan Atamer, bu karar uyarinca buraya kayith araglar tize-
rinde gemi ipotedi tesis etmenin miimkiin olmadigint vurgulamis ve BKUY m.
10’un dayanagimin TMK m. 940 f. 2 oldugu yoniindeki goriisiinii tekrarlamistir,
bkz. Atamer, K.: “Gemiler Uzerinde 6750 Sayili Kanun Uyarinca Rehin Kurulabilir
Mi?”, Ilgn, S. - S6zer, B. (eds.): 2020 Sonrasinda Deniz Ticareti ve Sigorta Huku-
ku: Olast Sorunlar, Istanbul 2021, s. 330 ve buradaki dn. 39 (“6750 Sayili Kanun”).

187 BKUY m. 6 f. 1 ile m. 9 f. 1 hakkinda bkz. yukarida II B. Atamer 2012 tarihli kita-
binda Baglama Kiitiigii’'nli sicil olarak degerlendirmemekle birlikte BKUY m.
10°un yoneltilen elestiriler g6z 6niinde tutulmak suretiyle TMK m. 940 f. 2’den il-
ham alinarak kaleme alinmis olabilecegini ifade edilmistir. Ayrica yazar tarafindan
TMK m. 940 f. 2’nin hazirlik siirecine dikkat ¢ekilmis, hilkmiin “taginir1 edinen
ticiincii kisilerin giivenini korumaya” yonelik kaleme alindigini hatirlatmistir, bkz.
Atamer, Gemi Ipotegi, 155-156. TMK m. 940’ tasar1 metninde madde baslig
“Hayvan rehni” iken, hilkme Adalet Komisyonu tarafindan 2. fikra dahil edilmis ve
baglik olarak “Ayrik durumlar” se¢ilmistir. Her iki metin i¢in bkz. TBMM, Tiirk
Medeni Kanunu Tasaris1 ile Tiirk Kanunu Medenisinde Degisiklik Yapilmas1 Hak-
kinda Kanun Tasaris1 ve Ankara Milletvekili Yiicel Seckiner’in; Ankara Milletveki-
li Esvet Ozdogu ve Dért Arkadasimin; Ayni Kanunda Degisiklik Yapilmasi Hakkin-
da Kanun Teklifleri ve Adalet Komisyonu Raporu (1/611,1/425, 2/361, 2/680), D6-
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digi Seven’e ait ¢alismada, rehin hakkimin kaydmin agiklayici nitelige
sahip oldugu ve fakat bu rehnin TMK m. 940 f. 2 kapsamina girdigi ifa-
de edilmistir'®. S6z konusu yazarlara ek olarak; sicil niteligi konusunda
aksi gortisteki Topsoy da, Baglama Kiitiigii'nin TMK m. 940 f. 2 ile
smirli bir kapsamda olmak kosuluyla “sicil” olarak nitelendirilmesini

onermektedir®3®,

TMK m. 940 f. 2 ile ilgili ortaya ¢ikan bu goriise yonelik elestiri, Bag-
lama Kiitiigii’nii bir gemi sicili olmadigini savunan Yazicioglu tarafindan
yoneltilmistir. Yapilan elestiride; Baglama Kiitiigii’niin, kapsama giren
araclarm “timuanan tescilinin kanunen zorunlu oldugu bir sicil” olmadig:

savunulmaktadirt,

Baglama Kiitiigii'ne kayith araglar tzerindeki rehin hakkinin TMK m.

940 f. 2 cercevesinde teslime bagli olmaksizin kurulabilecegine dair tar-

nem: 21, Yasama Yili, 3, Sira Sayist: 723, s. 593 (TMK Tasarist Raporu). Yapilan
ekleme ile ilgili olarak Komisyon tarafindan su gerek¢e sunulmustur: “Tasarmnn
940 inci maddesi, zilyetligin alacakliya devrine gerek olmadan kurulabilen hayvan
rehni yaninda, giiniimiiziin gelisen sosyal ve ekonomik kosullarina uygun olarak,
kanunen bir sicile tescili zorunlu olan tasinir mallar itizerinde, gercek veya tiizel ki-
silerin alacaklarimin giivence altina alinmasi igin zilyetlik devredilmeden de, tasinir
malin kayitlh bulundugu sicile yazilmak suretiyle rehin kurulmasini, rehinli tasinir
satin alan tigiincii kisilerin de taginir iizerinde bir rehin bulunup bulunmadigint og-
renebilmelerini saglamak amaciyla "Ayrik durumlar” kenar bashg ile yeniden dii-
zenlenmigstir.”, bkz. TBMM, TMK Tasarisi Raporu, 318-319.

138 Bkz. Seven, 64-66. Yazar, kayit zorunlulugunun 655 sayilh KHK m. 43 f. 1’e da-
yandig1 kabul etmekte ve Baglama Kiitiigti’nii TMK m. 940 f. 2 bakimindan ‘bir ta-
stnirin kanun hitkmii geregince kaydedilecegi “sicil”” olarak kabul etmektedir, bkz.
a.g.e., 65-66. Kanunda 6ngoriilmeyen bir rehin hakkinin bir yonetmelik hitkmii ile
ihdas edilemeyecegini belirten (bkz. 65 dn. 268) yazar, rehin hakkinin kanuni daya-
nag1 olarak TMK m. 940 f. 2’yi gérmektedir.

139 Bkz. Topsoy, s. 105-106, 140-141. Yazar, bu yorumun TMK hiikiimlerine atif yapan
TTK m. 997 ile de uyumlu oldugunu vurgulanmaktadir, bkz. a.g.e., 106 dn. 64, 141.

140 Bkz. Yazicioglu, 133. Demir de, BKUY de Trafik Sicili’ndekine benzer bir sicilli
taginir rehni 6ngoriilmedigini belirtmektedir, bkz. Demir, “Baglama Kiitiigii”, 119.
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tismalar aym zamanda 20/10/2016 tarihli ve 6750 sayili Ticari Islemler-
de Tasmir Rehni Kanunu (“TITRK”)!*! bakimindan da 6nem tasimakta-
dir. Zira TITRK m. 8 f. 3’e gore; “Diger kanunlar uyarinca bir sicile
tescili zorunlu olan tasinir rehinlerine iliskin hikimler saklidir. Bu tasi-
nwr varliklar Uzerinde bu Kanun kapsaminda Sicile tescil edilmek sure-
tiyle rehin tesis edilmez.” Hukmin kapsam dis1 biraktig1 taginirlarin “si-
cile tescili zorunlu olan tasinir rehinlerinin” olusturmasi dolayisiyla,
TMK m. 940 f. 2 cercevesinde tesis edilecek teslime bagli olmayan tasi-
mir rehni ile ilgili tarismanin bir benzerini TITRK baglaminda da yii-
ritmek gerekmektedir. Anilan hikiim kapsaminda ileri surulen bir goru-
se gore, Baglama Kiitiigii’ne kayith araclar tzerinde TITRK uyarinca

tasinir rehni tesis edilmesi miimkiin degildir'#2.

Ticari islemlerde Rehin Hakkinin Kurulmas1 ve Temerriit Sonras1 Hak-
larin Kullanilmas1 Hakkinda Yénetmelik’te (“TITRY”)* 2018 yilinda
yapilan degisiklik baz1 noktalarda tereddit uyandirmistir. TITRY *nin
RG’de yayimlanan ilk metni uyarinca, “TMK 'ya gore kurulmus tasinir
rehni” TITRY nin kapsami disina ¢ikarilmisti. Ticari Islemlerde Rehin
Hakkinin Kurulmasi ve Temerriit Sonrasi Haklarin Kullanilmas1 Hak-
kinda Ydnetmelikte Degisiklik Yapilmasina Dair Yonetmelik (“TITRY-
Deg[2018]”) m. 1 uyarinca 2018’de hiikme eklenen ibare ile; TITRY

141 28/10/2016 tarihli ve 29871 sayilh RG. 15/02/2018 tarihli ve 7099 sayili Yatirim
Ortaminin lyilestirilmesi Amaciyla Bazi Kanunlarda Degisiklik Yapilmasina Dair
Kanun (10/03/2018 tarihli ve 30356 sayili RG) ile TITRK’da degisiklikler 6ngé-
rilmiistiir.

142 Arvas, M. M.: 6750 Sayili Kanuna Gore Rehne Konu Olabilecek Tasimirlar, Ankara
2017, s. 68. Anilan eserin, 6750 sayili Kanun bakimindan bir “gayriresmi gerekce”
niteligi tasidig1 yoniinde: Atamer, “6750 sayuli Kanun”, 331.

143 22/05/2018 tarihli ve 30428 sayili RG’de TITRY-Deg[2018] yayimlanmistir.
DEHUKAMDER - Cilt: 4/ Say1: 1/ Yil: 2021, s. 33-248



ISIKLAR - SUZEL 95

hikumlerinin uygulanmayacagi rehin tird, “TMK’ya gore kurulmus
teslime bagli tasinir rehni” haline gelmistir (TITRY m. 2 f. 2 b. [c]). Di-
ger bir deyisle, TITRY uyarinca, teslime bagli olmayan tasmir rehnine
konu edilen tagmnirlar Gzerinde TITRK cercevesinde tasmir rehni tesis

edilebilecegi kabul edilmistir.

BKUY m. 10’da s6zu edilen rehin hakkinin TMK m. 940 f. 2 anlaminda
teslime bagli olmayan tasinir rehni olarak kabul edilmesi durumunda,
TITRY hiikiimlerinin Baglama Kiitiigii’'ne kayitli araglar1 kapsadig1 ve
dolayistyla bu araclar tizerinde TITRK cercevesinde rehin hakki tesis
edilebilecegi sonucuna varilacaktir. Ancak bu sonuca yoneltilen elestiri-
de, TITRY m. 2 f. 2 b. (¢)’nin TITRK m. 8 f. 3’e aykirilik barindirdigina
dikkat cekilmekte ve Baglama Kiitiigi’ne kayitli araglarm TITRK’nin

kapsam disinda kalmasi gerektigine isaret edilmektedir'#4,

Baglama Kiitiigii’niin bir gemi sicili olmadig1 ve dolayisiyla buraya ka-
yitl araglar tizerinde yalnizca teslime baglh taginir rehninin kurulabilece-
gi kabul edildigi takdirde ise, TITRY hikminin tartisiimasina yonelik
ihtiya¢ ortadan kalkacaktir. Zira BKUY m. 10 cercevesinde yapilacak
kayit aciklayici bir nitelik kazanacak ve TITRK m. 8 f. 3 anlaminda “bir
sicile tescili zorunlu olan tasinir rehninden” bahsedilemeyecektir. Boyle-

ce TITRK m. 8 f. 3’teki istisna kapsamina girmeyen Baglama Kiitiigii’ne

143 Bkz. Atamer, “6750 Sayiuli Kanun”, 337. Zira yukarida belirtildigi iizere yazar,
BKUY m. 10 uyarinca TMK m. 940 f. 2 anlaminda teslime bagli olmayan tasinir
rehninin kuruldugu gériisiindedir. TITRK m. 8 f. 3 baglaminda ayn1 sonuca varilan
diger eser i¢in bkz. Seven, 65-66.
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kayitl araglar tizerinde TITRK hiikimlerine gére rehin hakki tesis edile-

bilecektirl#°.

Uygulamanin ne sekilde isledigine yonelik bir gdsterge olarak, Noterler
Birligi tarafindan yayimlanan 15/10/2019 tarihli Rehin Soézlesmeleri
Hakkinda Birlestirilmis 33 Sayil1 Genelge (“33 sayili Genelge”)'*® érnek
olarak sunulabilir. Genelge’de; Baglama Kiitiigii’ne kayith araglar uze-
rindeki rehin hakki, TTK m. 997 cercevesinde TMK hikumlerine gore
kurulan tasinir rehni olarak ifade edilmistir. Ancak bu rehin hakkinin
TMK m. 940 f. 2 anlaminda teslime bagli olmayan tasinir rehni niteli-
ginde olup olmadigina deginilmemistir. Bunun yaninda, BKUY de ta-
mimlanan araglarin yonetmelik uyarmca'#’ Baglama Kiitiigii’ne kaydedi-
lecegi ifade edilmis ve rehin hakkinin kaydinin 6ngoriildiigi BKUY m.
10’dan bahsedilmistir. Bu araglar tizerinde gemi ipoteginin tesis edilme-
yecegine agiklik getirilen 33 sayili Genelge’de; TMK gercevesinde tesis
edilecek tagmir rehinlerinin TITRK m. 8 f. 3 uyarinca TITRK kapsamina
girmeyecegi belirtilmektedir. A¢ik bir ifadeye rastlanilmasa da Baglama
Kitiigii'ne kayitl araglar uzerindeki rehin hakki, Genelge’de “diger ka-
nunlar uyarinca bir sicile tescili zorunlu olan tasinir variiklar Gzerinde

bu Kanun kapsaminda Sicile tescil edilmek suretiyle rehin tesis edilme-

145 By yonde agiklamalar igin bkz. Bilgeg, H.: “Ticari Isletme Envanterinde Bulunan
Gemiler Uzerinde Kurulabilecek Sozlesmeye Dayali Rehin Tiirleri (Tiirk Medeni
Kanunu, Tiirk Ticaret Kanunu ve Ticari Islemlerde Tasinir Rehni Kanunu Hiikiim-
lerinin Gemi Rehni Bakimindan Karsilastiriimasi)”, Dokuz Eyliil Universitesi Hu-
kuk Fakultesi Dergisi, C. 22, S. 1, 2020, s. 10-11.

146 <https://noterlikrehberi.net/rehber/index.html?rehin-sozlesmeleri-hak-birlestirilmis-
33-sayili-genelge.html> (et. 23/01/2022).

147 33 sayili Genelge’de, BKUY m. 6 ve/veya m. 9 yerine sirastyla BKUY *nin kapsa-
min1 belirleyen ve tanimlarin yapildigi m. 2 ile m. 4 hiikiimleri belirtilmistir.
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yecegi” seklinde ifade edilen TITRK m. 8 f. 3’teki istisnanin kapsamina
sokuldugu anlasilmaktadir. Baska bir deyisle; 33 sayili Genelge’de,
TITRK m. 8 f. 3 uyarinca “BKUY m. 9 wyarinca Baglama Kiitiigii ne
kayd: zorunlu olan gemiler ve araclar (izerinde, TITRK kapsaminda
Baglama Kiitiigii 'ne kayit suretiyle rehin tesis edilemez” seklinde bir

sonuca varildigini séylemek mimkunddr.

Antalya Liman Bagkanligi’nin internet sitesinde Baglama Kiitiigii’'nde
talep edilen islem icin istenen belgeler yayimlanmistir'®®. Bu belgeler
arasinda “rehin sézlesmesinin serh edilmesi” ve “rehin sdzlesmesinin
feshedilmesi”ne iliskin evraklar da vardir. Belgeler incelendiginde rehin
sOzlesmesinin Baglama Kiitligii'ne serh edilmesi i¢in sézlesmenin noter
tarafindan diizenlenmis olmasi ve s6zlesmede deniz aracinin adinin, bag-
lama limaninin, kitlk numarasinin ve donataninin tam olarak tanimlan-
mig olmasi gerektigi belirtilmektedir. Ayni sekilde rehin sézlesmesinin
Baglama Kiitiigii’nden silinmesi igin “rehin fesih s6zlesmesinin Noter
tarafindan diizenlenmis olmas1” aranmaktadir. Baglama Kiitiigli'ne ilis-
kin mevzuatin hi¢bir yerinde rehnin kurulusuna iliskin agik bir diizenle-
me yoktur. Mulkiyetin devrine iliskin BKUY m. 14’ten farkli olarak
istenen belgeler incelendiginde rehnin Liman Baskanligi yahut Belediye
Bagkanligi onunde kurulamayacagi anlagilmaktadir. Rehnin kurulus ani
bakimindan her hallikarda bir belirsizlik vardir. Bu rehnin teslime bagh
olmayan tasiir rehni olarak kurgulandig: bir durumda, rehin noter tara-

findan s6zlesmenin diizenlenmesi ile kurulmus sayilmali ve Baglama

148 Bkz. <https://antalyaliman.uab.gov.tr/uploads/pages/baglama-kutugu-islemlerinde-
istenen-belgeler.pdf> (et. 25/03/2022).
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Kitiigi’ne kaydin ise yalnizca Gglncu kisilere kars1 aleniyet saglanma-
sma olanak tamimalidir. Ancak BKUY m 10’da adi gegen rehnin TMK
m. 939 anlaminda teslime bagli rehin oldugu kanaatine varildig: takdirde
rehin sozlesmesinin yaninda rehin konusu esyanin zilyetliginin de rehin
alana gecirilmesi gerekecektir. Her ne kadar agik mevzuat hikmu bu-
lunmasa da Baglama Kiitiigii’ne kayitli deniz aracindaki rehnin teslimsiz
rehin olarak kurgulanmaya c¢alisildig1 diisiincesindeyiz. Rehin sozlesme-
sinin Noter huzurunda yapilmasiin aranmasi ve bunun Baglama Kutu-
gii'ne kaydedilmesine imkan taninmasi bu kanaate varilmasiin 6nuni
agcmaktadir. Uygulamada Baglama Kiitiigii kayit ornekleri incelendigin-
de!*® kiitiik kaydmin ilk sayfasinda “gemi bilgileri”nin akabinde “gemi,
deniz veya igsu araci malikleri’ne iliskin bilgiye yer verildigi gozlem-
lenmektedir. Sonraki sttun ise “Haciz Rehin Bilgileri” olarak gosteril-
mekte ve “gemilere ait haciz rehin bilgileri ektedir” yazisiyla ikinci say-
fada bu bilgilere yer verilmektedir. Karsilastigimiz drneklerde “xxx No-
terliginin Xxx tarih ve xxx yevmiye numaral: tasdikine havi rehin sozles-
mesi geregi Ve sozlesmede yazili sartlar dairesinde xxx TL 1. derecede
rehin tesis edilmistir” seklinde agiklama gorilmektedir. Baska bir kayit-
ta ikinci derece rehin de tesis edildigi bilgisine rastlanmaktadir. Bu ka-
yitlar gergevesinde bile altta yatan saikin teslimsiz rehin oldugu agiktir.
Ancak tasinir niteligindeki gemi tzerinde kurulan rehnin teslimsiz rehin
olmasi ve hatta tasinmaz rehnine iligskin derece sisteminin uygulanabil-
mesi i¢in agik kanuni duzenleme yapilmasi gereklidir. Dolayistyla mev-

cut uygulamanin yasal olarak dayanaksiz oldugu sOylenmelidir. Kaldi ki

149 Uygulamadaki 6rnekleri bizlerle paylasan Av. Rona Kaspi ve Av. Esra Akartuna’ya
tesekkiir ederiz.
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Baglama Kiitiigii’ne kayith araglar tizerindeki rehnin teslime bagli olma-
yan rehin oldugunun kanuni dayanagimin TMK m. 940 f. 2 oldugu kabul
edilse bile, uygulamada karsilasilan derece sistemi ile ilgili higbir duizen-
lemeye gidilmemis olmasi ayrica elestirilmelidir. Zira teslime bagl ol-
sun veya olmasin tagmir rehninde kural olarak oncelik ilkesi uygulama
alan1 bulmaktadir (TMK m. 948)'*0. Tasmmaz rehninde gegerli olan
derece sisteminin tasinir rehninde uygulama alani bulmas: igin agik bir
diizenlemenin bulunmasi gerekir®®!. Tasinir rehninde hakim olan ilkeye
uygulamada getirilen bu istisnanin higbir kanuni dayanagi bulunmamak-

tadir.

Rehin hakki ile ilgili olarak degerlendirilebilecek bir diger husus, BKUY
m. 22 f. 4’teki re’sen terkine iliskin diizenlemedir. Hilkme gore; “Uze-
rinde haciz veya baskaca takyidat bulunan gemi, deniz ve i¢su araglari,

ancak alacaklilarin muvafakatiyle silinir’. BKUY de rehin hakkinin m.

10 Hiikme gore “Aym tasinir iizerinde birden cok rehin hakki bulundugu takdirde,
alacaklilara rehin haklarinin sirasina gére ddeme yapulr”. Tasinir rehnine hakim
olan ilkeler arasinda yer bulan “6ncelik” veya “kideme itibar” ilkesi hakkinda bkz.
Oguzman, M. K. - Selici, O. - Oktay-Ozdemir, S.: Esya Hukuku, B. 22, Istanbul
2020, s. 1165-1166; Serozan, R.: Esya Hukuku I, B. 3, Istanbul 2014, s. 352-354;
Nomer, H. N. - Ergiine, M. S.: Esya Hukuku, B. 8, Istanbul 2020, s. 397-399. Isvig-
re ve Tirk Hukuklari’nda, taginir ve taginmaz tizerinde kurulan sinirli ayni haklarda
“kurulus/tescil tarihine gore sira” ilkesinin gegerli oldugu ve tasinmaz rehnindeki
sabit dereceler sisteminin bu kurala istisna teskil ettigi yoniinde: Akc¢ura Karaman,
225-231. Ornek vermek gerekirse, Trafik Sicili’ne kayitli motorlu araglar iizerinde
TTK m. 940 f. 2 uyarinca kurulan teslime bagli olmayan rehinlerde TMK m. 948
hiikmii uygulama alan1 bulmaktadir, agiklamalar i¢in bkz. Uyumaz, A.: Motorlu Ta-
sit Rehni, Istanbul 2012, s. 234-239; Tek, G. S.: Ulasim Araglarimin Ipotegi, Istan-
bul 2012, s. 25-26; Ergune, S.: Hukukumuzda Tasinir Rehninin, Ozellikle Teslime
Bagl Tasinir Rehninin Kurulugu, B. 2, Istanbul 2020, s. 225.

Bu yondeki bir diizenlemeye 6rnek olarak, derece sisteminin varliginin agikga kabul
edildigi ve tasinmaz rehnindeki derece sistemine ve rehinin paraya g¢evrilmesine
dair TMK m. 871-876 hiikiimlerinin kiyas yoluyla uygulama alani bulacaginin 6n-
gbriildiigii TITRK m. 10 gosterilebilir.

151
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10 kapsaminda kaydedilecek bir “takyidat” olarak ele alinmasi, m. 22 f.
4’iin kapsamina diger sinirlamalarin yaninda rehin hakkiin da girecegi
anlamin1 tasimaktadir. Bu bakimdan MGS’ye kayitli gemilerin re’sen
silinmesinde dikkate alman TTK m. m. 965 f. 4% ile aym hususu
YHGS’ye kayitl yapilar hakkinda ortaya koyan TTK m. 992 f. 213 ile
BKUY m. 22 f. 4 dizenlemesi benzerlik tasimaktadir. Getirilen bu di-
zenlemenin, teslime baglh tasimir rehninin kurulmasi durumunda ne se-

kilde uygulama alan1 bulacagi ayrica degerlendirilmelidir'>.

ccc) Degerlendirme

TMK m. 940 f. 2 kapsamina giren tasinirin “bir sicile” tescilinin zorunlu
kilinmas1 gerekmektedir. Bu bakimdan Baglama Kiitiigii’niin TMK m. 7
geregi gercek anlamda sicil olup olmadigi 6nem tasir. Ancak Baglama
Kitigi’niin bir gemi sicili olarak nitelendirilmesi; TTK m. 996 anla-
minda Turk Gemi Sicili’nin bir parg¢asi olmasi anlami tasiyacagindan,
TMK m. 940 f. 2’nin tartisitlmasini bir anlamda gereksiz héle getirecek-
tir. Bagka bir deyisle, baglama kiitiigiiniin gemi sicili olarak kabul edil-
mesi halinde Baglama Kiitiigii’ne kayitli gemiler Gzerinde TTK m. 1014
vd. uyarinca tescil yoluyla gemi ipotegi tesis edilebileceginden, teslime

bagli olmayan taginir rehnini tartismanin anlami buylk 6l¢lide ortadan

152 «Tescili istege bagli olan gemilere ait kayitlarin sadece maliklerinin istemleri tizeri-
ne silinebilmesi igin ipotekli alacaklilarin ve gemi sicilinin icerigine gore ipotek
iizerinde hak sahibi olan ii¢iincii kisilerin buna onay vermeleri sarttir.”

158 “yapu iizerinde bir ipotek bulundugu takdirde, birinci fikranin (a) ve (b) bentlerinde
yazili hallerde, ipotekli alacaklinin ve sicile kayitli bulunan diger hak sahiplerinin
kaydin sicilden silinmesine onaylar1 da gereklidir.”

1% BKUY m. 22 f. 4%iin; “kanun koyucunun, baglama kiitiigiiniin hukuki niteligi husu-
sunda gemi sicili ile alelade bir kayit diizeni arasinda kaldigi[na]” isaret ettigi yo-
niinde: Aydin, 186.
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kalkacaktir. Bu noktada yalnizca, TTK m. 931 anlaminda “gemi” olarak
nitelendirilmeyen ve dolayisiyla TTK m. 935 uyarinca TTK’nin Besinci
Kitap hukumlerin tabi olmayan araclardan Baglama Kiitiigii’ne kayith

olanlarinin akibeti nem kazanacaktir.

TMK m. 940 f. 2 geregi hikm{n kapsamina giren tasinirin sicile tescili-
nin “kanun geregince” zorunlu kilinmis olmasi1 gerekmektedir. Bu ba-
kimdan degerlendirilmesi gereken hikium, 655 sayili KHK m. 43 f. 1°de
ve BKUY m. 9 f. 1°de bahsedilen “zorunluluktur”.

Ogretide ayrica, Baglama Kiitiigii’ne kayitl araglar lizerinde tesis edile-
cek rehin hakkinin teslime bagli olmamasimin pratik bir ihtiyaca yanit
verip vermedigi bakimindan da degerlendirme yapilmaktadir. Nitekim
EBKUY m. 10’da ve daha sonra BKUY m. 10’da rehin hakkinin kayde-
dilmesinden bahsedilmesi ile birlikte mevzuat hazirlayanlarin teslime

bagli olmayan rehin hakkinm kurulmasini amagladigi seklinde okunabilir.

Baglama Kiitiigii mevzuati sonrasinda tescili ihtiyari olan gemilerin tes-
cili zorunlu kilmmustir. Yukarida da agiklandigi tzere gemi maliki bu
zorunlulugu gemisini ya MGS’ye ya da Baglama Kiitiigii’ne tescil ettir-
mekle asacaktir. Gemisi Uzerinde ipotek tesis ettirmek isteyen malik
tipki eski diizende oldugu gibi gemisini MGS’ye tescil ettirerek bu temi-
nat1 saglayabilecektir. Dolayisiyla MGS’ye tescili TTK m. 956-957 cer-
cevesinde istege bagl kilinan gemi (izerinde gemi ipotegi tesis edileme-

mesi, gemi malikinin tercihini gemiyi MGS yerine Baglama Kiitiigii’ne
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kaydetmekten yana kullanmasinin bir sonucudur®®. Buna karsiik TTK
m. 931 anlaminda “gemi” sayilmayan ve dolayisiyla MGS’ye kaydedi-
lemeyecek araclar (izerinde miinhasiran zilyetligin devri yoluyla rehin
hakkinm kurulabilmesi de ayr1 bir sorunu isaret etmektedir'®®, Baglama
Kiitiigii’ne kaydedilmesi zorunlu kilinan araglarin®®’ genis tanimlanmast,
bunlardan bir kisminin TTK m. 931 geregi gemi vasfina sahip olmamasi
ve Uzerlerinde gemi ipotegi tesis edilmesinin mimkin olmamasi, anilan
araclar tzerinde tesis edilecek rehnin akibetini de tartismali hale getir-
mektedir. Ne var ki uygulamadaki ihtiyaglarin, BKUY m. 10 uyarinca
kurulacak rehin hakkinin gemi ipotegi veya TMK m. 940 f. 2 anlaminda
teslime bagli olmayan tasinir rehni olarak kabul edilmesini saglamaya
yeterli olmadig: belirtilmelidir. Bu noktada, kanun diizeyinde somut bir

hukuki diizenlemenin yapilmasini1 beklemek yerinde olacaktir!®®,

Bir bagka degerlendirme hapis hakki bakimidan yapilmalidir. Baglama
Kiitiigii’ne kayitl gemilerin yapim ve onarimindan dogan alacaklari igin

tersane sahibinin TTK m. 1013 anlaminda ipotek hakkinin bulunmadigi-

1% Baglama Kiitiigii’ne kayith araglari iizerinde “sicilli rehnin” kurulmasi noktasinda

“hakl1 bir ihtiyacin” bulunmadig1 yoniinde: Yazicioglu, 132 dn. 212.

1% ETTK m. 816 uyarinca “gemi” olarak kabul edilmeyen ve dolayisiyla bu dénemde

gemi siciline kaydi miimkiin olmayan araglar iizerinde gemi ipoteginin tesis edile-
memesi dolayisiyla uygulamada ¢ikan sorunlar hakkinda bkz. Atamer, Deniz Tica-
reti Hukuku, 658-659. Baglama Kiitiigii’niin ihdas edildigi donemde, buraya kayitl
araclar iizerinde teslime bagl taginir rehninin kurulmasindan dolay1r dogabilecek
cekinceler yazar tarafindan ayrica ortaya konulmustur, bkz. Atamer, “Gincel So-
runlar”, 250; Atamer, “Baglama Kiitiigii”, 353.

Baglama Kiitigii’'ne kaydi miimkiin olan araglar BKUY de ayrica tanimlanmakta-
dir, bkz. yukarida II B.

Mevzuat ¢ergevesinde miimkiin olmadigini savunmakla birlikte, Baglama Kiitii-
gii'ne kayith araglar lizerinde teslime bagli olmayan rehin hakkinin tesis etme ola-
nagmin yaratilmasimi yerinde goéren yazarlar igin bkz. Aksoy, 103-104; Demir,
“Baglama Kiitiigii”, 154.

157

158
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n1 s0ylemek mimkundur. Bu olasilikta Baglama Kiitiigii’'ne kayitl ge-
milerin tersanenin zilyetliginde bulunmasi ve TTK m. 950’nin kosullari-
nin saglanmasi kaydiyla hapis hakki tesis edilmesi mimkin olmalidir.

Ancak BKUY m. 10’un s0zu gergevesinde bu husus tartigmalidir.

Bu konudaki son degerlendirme TTK m. 1320 ve devaminda dlizenlenen
ve kanuni rehin hakk: veren gemi alacaklis1 hakki bakimindan yapilma-
lidir. Gemi alacaklisinin kanuni rehin hakki sicil disinda dogdugundan
ve sicile tescil edilmesi mimkin olmayan gizli bir rehin hakki oldugun-
dan Baglama Kiitiigii’niin sicil niteligini haiz olup olmamasi ona kayitl
gemiler Gzerinde gemi alacaklis1 hakkinin dogmasina engel teskil etme-
yecektir. Baglama Kiitiigii’ne kayitli gemilerin ¢ogunlugu ticaret gemisi
niteliginde degildir. TTK m. 935 f. 2 b. (a) geregi TTK’nin gemi alacak-
list hakkina iligkin hikumleri yatlar, denizci yetistirme gemileri gibi
sadece gezinti, spor, egitim, 6gretim ve bilim amaglarina tahsis edilmis
gemilere dahi uygulanacagindan bu konuda bir tartisma s6z konusu ol-

mamalidir.
cc- Cebri Icra

BKUY m. 10°da kaydedilecegi 6ngorilen cebri icra tasarruflari olarak
“ihtiyati tedbir veya ihtiyati haciz yahut haciz kararlar’” sayilmaktadir.
Bu cercevede TTK’nin deniz ticareti hukukunda cebri icraya iliskin hi-
kiimlerinin Baglama Kiitiigii’ne kayith gemiler hakkinda uygulama alanm
bulup bulmayacag: sorusu akla gelmektedir. Baglama Kiitiigline kayith
gemilerin blyuk bir kismi TTK m. 931 f. 2 anlaminda ticaret gemisi
niteliginde degildir. Ancak TTK’nin cebri icraya iliskin hikimleri TTK
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m. 935 f. 2 b. (b) disindaki ticaret gemisi niteliginde olmayan gemilere
de uygulanir. Dolayisiyla Baglama Kiittigii’ne kayitl aracin TTK m. 931
f. 1 anlaminda gemi olmasi kaydiyla TTK’nin gemilerin cebri icrasina
iliskin hikimlerinin Baglama Kiitigii’'ne kayitli gemiler hakkinda da
uygulama alan1 bulacagini séylemek miumkindir. Goriilecegi Uizere yine
“gemi” tamiminin farkliligi bakimimdan bir yorum sorunu burada da
gindeme gelmektedir. Bu yorum sorunun asilmasinin yegane yolu ise
TTK’nin gemilerin cebri icrasina iligkin hikimlerinin Baglama Kitu-
gi'ne kayith gemiler ve araglar hakkinda da uygulanacaginin agikga

ongoralmesidir.
¢) Sicil Teskilat: ve Itiraz Usulil

aa- MGS, YHGS ve TUGS Bakimindan

TTK’nin gemi sicili hukimlerinin agilis maddesine gore; gemi sicilleri,
UAB’nin uygun gorecegi yerlerde kurulmaktadir (m. 954 f. 1)1°9160,

19 TTK m. 954°iin ETTK daki karsilig1 olan m. 839’a gore; “Tiirk gemileri igin hii-
kiimetin miinasip gérecegi yerlerde gemi sicilleri tutulur [f. 1]. Gemi sicilleri, liman
reisligi nezdinde ¢aligan sicil memurlar1 tarafindan o yer asliye hukuk mahkemesi-
nin nezareti altinda tutulur. 26 nct maddenin 2 nci fikrast hiikkmii bu hususta da tat-
bik olunur [f. 2]. Medeni Kanunun 917 nci maddesi [TMK m. 1007] gemi sicilleri
hakkinda da caridir [f. 3].” Hilkmiin 2. fikrasinda atif yapilan ETTK m. 26, ticaret
sicili teskilatin1 diizenlemekteydi. Anilan diizenleme, 24/06/1995 tarihli ve 559 sa-
yili Tiirk Ticaret Kanununun Bazi Maddelerinde Degisiklik Yapilmasina Dair Ka-
nun Hikmiinde Kararname (27/06/1995 tarihli ve 22326 sayili RG) ile degisiklige
ugramistir. ETTK m. 26 f. 2’nin RG’de yayimlanan ilk hali; “Bir yerde ticaret dava-
larina bakan mahkemenin miitaaddit daireleri bulundugu takdirde ticaret sicili, Ad-
liye Vekéletince bunlardan birine baglanir.” seklindeydi. TTK m. 954°te, ETTK m.
839 f. 1 ve f. 3 hiikkiimleri korunmakla birlikte ETTK m. 839 f. 2 hiikmiinde degi-
siklige gidilmistir, bkz. TBMM, TTK Raporu, s. 320. Yapilan bu degisiklik hakkin-
da ayrica bkz. Atamer, Gemilerin Esya Hukuku, 59-61.

160 14/03/2011 tarihli ve 2011/1557 sayili Denizcilik Miistesarligimin Tasra Teskilatin-
da Yer Alan (10) Adet Gemi Sicil Dairesinin Kaldirilmas: ve Bunlarin Yerine (10)
Adet Gemi Sicil Midirliigii Kurulmast Hakkinda Karar (09/04/2011 tarihli ve
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Hikman ikinci fikras1 uyarinca; liman baskanligi nezdinde ¢alisan sicil
mudarlikleri tarafindan kurulacak olan gemi sicilleri, [1] o yerde deniz
ticareti islerine bakmakla gorevli asliye ticaret mahkemesinin, [2] bu-
lunmadig: takdirde asliye ticaret mahkemesinin, [3] o da yoksa ticaret
davalarina bakmakla gorevli asliye hukuk mahkemesinin gézetimi altin-
da tutulmaktadir. Bir yerde ticaret davalarina bakmakla yikimla birden
cok mahkeme bulundugu takdirde ise; gemi sicilinin tutulmasini1 gozete-
cek mahkeme, Adalet Bakanligi’nin 6nerisi tizerine Hakimler ve Savci-
lar Kurulu®®! tarafindan belirlenmektedir (TTK m. 954 f. 2 c. 2). TTK m.
954 ayn1 zamanda YHGS hakkinda da uygulama alani1 bulmakta, bu sici-
lin kurulmast MGS’nin tabi oldugu kurallar ¢ercevesinde gerceklesmek-
tedir (TTK m. 991 f. 1)162,

TTK hukimlerin yani sira, gemi sicillerini ilgilendiren ETTK hikumle-
rinin uygulanmasini saglamak amacryla ETTK m. 865°¢!% dayal: olarak
kabul edilen 31/12/1956 tarihli ve 4/8520 sayili Gemi Sicil Nizamname-
si (“GSN”)! pugiin itibartyla halen yururliktedir. TTK m. 994%° uya-

27900 sayili RG) uyarinca; Istanbul, Trabzon, Samsun, Zonguldak, Bandirma, Ca-
nakkale, Izmir, Antalya, Mersin ve Iskenderun Liman Baskanliklar1 biinyesindeki
Gemi Sicil Daireleri kaldirilmis ve bunlarin yerini bahsi gegen Liman Bagskanliklari
biinyesinde kurulan Gemi Sicil Mudiirliikleri almigtir.

161 703 sayili KHK m. 208 uyarinca; 11/10/2010 tarihli ve 6087 sayili Hakimler ve
Savcilar Kurulu Kanunu’nun (18/12/2010 tarihli ve 27789 sayili RG) bashgi
“Hakimler ve Savcilar Kurulu Kanunu” halini almig, Kurul’un ismindeki “Yiksek”

ibaresi kaldirilmigtir.

162 YHGS’ nin MGS ile ayn1 teskilat altinda ayni yerlerde kurulmasi ikincil mevzuatta

da Ongorilmiistiir, bkz. 20/05/2010 tarihli ve 2010/485 sayili Gemi Baglama Li-
manlarmin Tabi Bulunduklart Gemi Sicil Dairelerinin Cografi Simirlarinin Belir-
lenmesine Dair Karar (29/06/2010 tarihli ve 27626 sayili RG) m. 1 ¢. 2; GSN m. 76.
“Gemi sicilinin kurulusu ve nasil tutulacagi, memurlarin haiz olmalar1 lazimgelen
vasiflar, hukuki miinasebetlerin nasil tevsik ve tescil olunacaklari, kayitlarin tashih,
tadil ve terkini hakkinda tamamlayic1 hiikiimler nizamname ile tesbit olunur.”
18404/02/1957 tarihli ve 9526 sayili RG. Nizamname, 01/01/1957 tarihinde gegmise
etkili olarak yururlikk kazanmustir.

163
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rinca O6ngorilen Yonetmelik ise heniiz yayimlanmamustir'®®., GSN’nin

yerini alacak olan yonetmeligin hazirlik ¢alismalari, GSY-T Uzerinden

devam edilmektedir®®’,

TUGS nin tutulacag: irtibat biirolarini1 belirleme yetkisi de UAB’ye aittir
(TUGSK m. 3 f. 2). Bu yetki kapsamida, UAB biinyesinde Istanbul’da
kurulan TUGS Memurlugu ile izmir irtibat Bilrosu bulunmaktadir
(TUGSY m.5f. 1 vef. 2)1%,

TTK m. 993’te ticaret sicili kayitlarindaki itiraz usuliiniin diizenlendigi
TTK m. 34’ yapilan yollama uyarinca; gemi sicil mudiirliikleri tara-
findan verilen Kkararlara karsi itirazlarin asliye ticaret mahkemelerine

yapilmasi gerekmektedir. Bunun yan1 sira gemi sicillerinin tutulmasin-

185 “Gemi sicilinin kurulusu ve nasil tutulacagi, miidiir ve memurlariin sahip olmalari
gereken nitelikleri, hukuki iliskilerin nasil belgelenecekleri ve tescil olunacaklari,
kayitlarin diizeltilmesi, degistirilmesi ve silinmesine iligkin tamamlayici hiikiimler
tiiziik ile belirlenir.”

186 TTK m. 994°de tiiziigiin yayimlanmasindan bahsedilmektedir. Ancak 21/01/2017
tarihli ve 6771 sayili Tiirkiye Cumhuriyeti Anayasasinda Degisiklik Yapilmasina
Dair Kanun (11/02/2017 tarihli ve 29976 sayili RG) uyarinca AY m. 115°teki “Tii-
ziikler” baglikli hiikiim ilga edilmis ve bdylece yiirlitme organinin diizenleyici is-
lemleri olarak tiiziiklerin varligi sona ermistir. Bundan 6tlirii Gemi Sicil Tiizigi

olarak hazirlig: stirdiiriilen ikincil mevzuat GSY-T hélini almistir.

187 TTK mn yiiriirliige girdigi siiregte yiiriitiilen, Gemi Sicil Tiiziigii’niin hazirlanmasi-

na yonelik ¢alismalar hakkinda bkz. Atamer, Deniz Ticareti Hukuku, 372. UAB
Denizcilik Genel Miidiirliigii’niin 16/12/2021 tarihli yazisina istinaden, Istanbul ve
Marmara, Ege, Akdeniz, Karadeniz Bolgeleri Deniz Ticareti Odasi (IMEAK) tara-
findan yayimlanan 21/1/2021 tarihli Sirkiiler’de (S: 3338, Sirkiiler No: 1289) GSY -
T’nin tam metni gorlis ve Onerilere sunulmustur, bkz. <https://www.deniz
ticaretodasi.org.tr/tr/sirkuler/gemi-sicil-yonetmeligi-taslagi-16839?page=1> (et. 23/01/2022).
MGS, YHGS ve Baglama Kiitiigii’nde liman bagkanligina gorev verilmesine rag-
men TUGS nin memurluk tarafindan tutulmasina yonelik elestiri i¢cin bkz. Atamer,
Gemilerin Esya Hukuku, 64.

Anilan hiikkiimde; tescil, degisiklik veya silinme istemleri ile ilgili olarak, sicil mii-
diirliigliniin verdigi kararlara karsi, kararin tebliginden itibaren sekiz giin iginde, si-
cilin bulundugu yerde ticari davalara bakmakla gorevli asliye ticaret mahkemesine
ilgililer tarafindan itiraz edilebilecegi ve bu itirazin mahkeme tarafindan dosya iize-
rinden incelenecegi dngoriilmektedir.

168

169
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dan dogan zararlarin tazmininin talep edilmesi de mimkiindir. Zira TTK
m. 954 f. 3’te; tapu sicillerinin tutulmasindan dogan zararlardan Dev-
let’in sorumlu olacagini 6ngéren TMK m. 1007°nin gemi sicilleri hak-
kinda da uygulama alani bulacagi kaleme alinmistir. Bu davalarin agila-
cag1 mahkeme ise, ilgili gemi sicilinin gozetimi altinda tutuldugu yer

mahkemesi olacaktir!’®,

TUGS bakimindan ise; buradaki kayitlarinin gozetiminde, yapilan islem-
lere kars1 gergeklesen sikayet ve itirazlarin incelenip sonug¢landirilma-
sinda MGS’ye dair hiikimlerin uygulanacag: kabul edilmistir (TUGSY
m. 6 b. [d]). TUGS’ye iliskin mevzuatta agik bir hiikim bulunmasa da
TMK m. 1007’ye yollama yapan TTK m. 954 f. 3’tin TUGS deki kayit-

lar bakimindan da tatbik edilmesi gerektigi savunulmaktadir'’,
bb- Baglama Kiitiigii Bakimindan

Baglama kiittigii kurulmasi; her liman baskanliginda veya liman baskan-
ligmin yetki alaninda bulunmayan i¢ sularda belediye baskanliklari!’
blnyesinde gergeklesmektedir (BKUY m.5f. 1¢. 1). BKUY m. 7f. I’e
gore; Baglama Kiitiigii’niin tutulmasindan kural olarak liman basgkani
yetkili ve sorumludur. Liman baskanliginin yetki alanina girmeyen i¢
sularda ise bu yetki ve sorumluluk belediye baskanina ait olmaktadir.
Takip eden fikrada ise; liman bagkanina bagli olarak olusturulacak olan

birimin, Baglama Kiitigii’nliin tutulmasimi ve kitikle ilgili islemleri ye-

170 Konu hakkinda bkz. Atamer, Gemilerin Esya Hukuku, 67-68; Yazicioglu, 99.

1 Atamer, Gemilerin Esya Hukuku, 70; Yazicioglu, 120. Aksi goriiste: Sdzer, Ders
Kitabi, 94-95.

172 Baglama kiitiigiiniin i¢ sularda hangi belediye baskanliklar1 biinyesinde tutulacagi
UAB tarafindan belirlenir (BKUY m. 5 f. 1 c. 2).
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rine getirecegi dngdriilmiistiir (m. 7 . 2 ¢. 1 ve c. 2)1"%. BKUY m. 15°te
ayrica, Baglama Kiitiigii'niin “GESBIS” adini1 tasiyan elektronik ortam-
da tutulacagi diizenlenmektedir!’4. GESBIS, “Gemi siciline kay:t ve tes-
cilin yapildigu, sicil bilgilerinin elektronik ortamda tutuldugu Gemi Sicil
Bilgi Sistemi” olarak tanimlanmaktadir (BKUY m. 4 f. 1 b. [g])}".

Baglama Kiitiigii'ndeki kayitlari ilgilendiren islemlere karsi izlenecek

itiraz usulli, BKUY m. 24°te!’® 6zel bir hilkiim seklinde diizenlenmistir:

“Baskanliklarca, baglama kitugi kapsaminda yapilan is ve islemlere
kars! ilgilisi veya bu is ve islemden haklari etkilenecek olanlar, islemin 63-
renildigi tarihten itibaren yedi giin iginde islemi gergeklestiren baskanliga

itiraz edebilir. Bagkanlik, itirazi onbes gin iginde inceler ve sonuglandirir.

itiraz kabul veya gerekge gosterilmek suretiyle ret edilebilir. itirazin kabul
edildigi durumda, yapilan islem itirazin mahiyetine gére degistirilir ve key-
fiyet diger ilgililere teblig edilir. itirazin reddedildigi durumda, itiraz sahibi-

nin genel hiikiimlere gére dava agma hakki saklidir.”

173 BKUY m. 7 f. 2 c. 3 uyarinca; “Biinyesinde gemi sicili tutulan liman baskanlikla-
rinda, baglama kiitiigline iliskin is ve islemler, yeteri kadar baglama kiitigli kayit

personeli gorevlendirilmek suretiyle bu birim tarafindan yerine getirilir.”

174 EBKUY m. 15°te, Baglama Kiitiigii niin “elektronik ortamda” tutulacag: diizenlen-

mekteydi.

Baglama Kiitligii'ne kayitli olan araglarin yani sira; MGS’ye kayith gemiler ile
YHGS’ye kayitli yapilarin kaydi da GESBIS’te tutulmaktadir. Nitekim heniiz yii-
rirliikte olmayan GSY-T’de bu yonde bir tanimlamaya gidilmistir, bkz. GSY-T m.
9 f. 1. Buna ek olarak, TUGSY m. 6 b. (b) uyarinca TUGS Memurlugu Biirosu ve
Irtibat Biirolar1 biinyesinde agilan TUGS Kiitiigii de GESBIS ortaminda yiiriitiil-
mektedir. Aciklamalar igin bkz. Atamer, Gemilerin Esya Hukuku, 53-54. Baglama
Kiitiigii’ndeki kayitlarinin MGS, TUGS ile YHGS’de oldugu gibi GESBiS’te tu-
tulmasi, Baglama Kiitiigii’niin sicil islevine sahip oldugunun bir gostergesi oldugu
yoniinde: Goziiyesil, 173-174. GESBIS ile ilgili GSY-T hiikiimlerinde, Baglama
Kiitiigii'ntin diger gemi sicillerinin yaninda bir gemi sicili olarak sayildigi goriil-
mektedir, bkz. GSY-T m. 38 f. 1 ve f. 5.

176 By hiikiim EBKUY m. 24’iin tekrar1 niteligindedir.

175
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Bahsi gegcen hikumde; islemi gergeklestiren baskanliga itirazda bulu-
nulmasi ve ilgili baskanligin bu itiraz1 inceleyerek sonug¢landirmasi 6n-
goriilmiistiir. Itirazin reddi halinde “genel hiikiimlere gére” dava acilabi-

lecegi kabul edilmistir.

Genel hilkiimlerin hangi anlama geldigi tartismalidir. Itiraz usuli ile
ilgili olarak; gemi sicilleri hakkindaki TTK m. 993’te takip edilen yolun
aksine, TTK m. 34’¢ atif yapilmamasina ve de 0zel bir itiraz usulinin
ongoriildiigiine dgreti tarafindan dikkat cekilmektedir!’’. Ote yandan,
Baglama Kiitiigii'nii tutmakla ve bununla ilgili islemleri gerceklestir-
mekle birer idari makam konumundaki liman veya belediye baskanlikla-
rinm YUkumli kilimmasindan 6tirt, BKUY m. 24 f. 2°de “genel hiikiim-
lere gore” agilacak olan davadaki yargi yolunun da idari yargi yolu oldu-
gu Demir ile Yazicioglu tarafindan ifade edilmektedirl’8. Atamer ise, bu
konuda iki secenek lzerinde durmaktadir: Bunlardan ilki; MGS, TUGS
ile YHGS hakkinda uygulama alani bulan yargisal denetimi usuliinlin
uygulanmasidir. Ikincisi ise; Baglama Kiitiigii’'niin liman baskanliklar:
aracilifiyla UAB tarafindan tutulmasi dolayisiyla yapilan islemlerin
Tirkiye Cumhuriyeti Anayasas1 (“AY”)}® m. 125 f. 1 c. 1 gercevesinde
birer idari islem olarak degerlendirilmesi ve davalarin 6/1/1982 tarihli ve
2577 sayili Idari Yargilama Usulii Kanunu (“TYUK”)*¥ m. 36 b. (b)

177 Bkz. Demir, 118. Ayn1 goriiste: Seving Kuyucu, 694.

178 Bkz. Demir, 118. Aym goriiste: Yazicioglu, 134. Asagida (C.1) aktarilacak olan

09/04/2012 tarihli Uyusmazlik Mahkemesi kararinda aksi sonuca varilmistir. Ka-

rar’1n elestirisi i¢in ayrica bkz. Yazicioglu, 134 dn. 219.

17909/11/1982 tarihli ve 17863 sayilh RG (Miikerrer). AY nin giincel tam metni i¢in
bkz. <www.mevzuat.gov.tr> (et. 23/01/2022).

180 20/01/1982 tarihli vel7580 sayili RG. Kanun’un giincel tam metni igin bkz.
<www.mevzuat.gov.tr> (et. 23/01/2022).
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uyarinca “ulastirma hizmetlerinin kurulmasindan ve yiritulmesinden
dogan sorumluluk™ kapsaminda tam yargi davasi olarak idari yargi yo-
lunda agilmasidir. Yazar degerlendirmesinde, gemi sicilleri ile buttnli-
giin saglanmasi bakimindan ilk yolun daha yerinde oldugunu belirtmekle
birlikte ikinci ¢oziimde yasal dayanagin bulundugunun altin1 gizmekte-
dir'®!, Basta Danistay ve Uyusmazlik Mahkemesi tarafindan verilenler
olmak (izere — yuksek yargi organlari kararlarinda, bu davalarin adli yar-
gida gorilmesi gerektigi kanaatine varilmistir. Bu Kararlara asagida de-

ginilecektir.
D) YARGI KARARLARI
1- Uyusmazhk Mahkemesi ve Damistay Kararlari

Baglama Kiitiigii'ne kayith bir teknenin Istanbul’daki Baglama Kti-
gi’nden terkinine yonelik talebin reddedilmesi tUzerine hangi yarg: yolu-
nun gorevli olduguna dair bir uyusmazlik ortaya ¢ikmistir. Gorevli yargi
yolunun tespiti, Uyusmazlik Mahkemesi’nin 2012 yilinda verdigi ka-

rar'®? ile gergeklesmistir.

Uyusmazligin ilk asamasinda; terkin talebi hakkinda liman baskanligi

tarafindan ret karar1 verilmesi Uzerine bu kararin iptal edilmesi talebiyle

181 Aciklamalar i¢in bkz. Atamer, Gemilerin Esya Hukuku, 68-69. Yazar tarafindan
Onerilen nihai ¢6zum, sicil islemlerine yonelik davalarda, tiim sicil iglemleri i¢in
Tiirkiye ¢apinda bir tek mahkemenin gorevlendirilmesidir, bkz. a.g.e., 69. Devlet’in
sorumlulugu baglaminda ise; MGS, TUGS ile YHGS deki iglemlerden dolay1 Dev-
let’in kusursuz sorumlu olacagini, Baglama Kiitiigli’nde idari yargi yolunda da AY
m. 125 f. 7 uyarinca Idare’nin kusursuz sorumlulugunu éngdriilmesi dolayisiyla so-
nucun degigmeyecegini ifade etmektedir, bkz. a.g.e., 70.

182 Uyusmazlik Mahkemesi, HB., 09/04/2012, E. 2011/190, K. 2012/62 (02/05/2012
tarihli ve 28280 sayili RG).
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Istanbul Denizcilik Thtisas Mahkemesi’nde dava agilmistir. Acilan dava-
da ayrica, 491 sayili KHK Ek Madde 12’nin Anayasa’ya aykirihig: iddia-
styla Anayasa Mahkemesi'ne gonderilmesi ve yiiriirliigiin durdurulmasi
da talep edilmistir. Mahkeme, “davacuun talebinin idari mahiyet arz
ettigi, davacimin asil isteminin davali idarenin vermis oldugu kararin
kaldirilmas: isteminden ibaret bulundugu, bu istemin de idare mahkeme-
since karara baglanmast gerektigi ve dava/min] idari mahiyet arz
et[tigini]” gerekce gostererek davay: reddetmistir'®. Adli yargida gori-
len davanin kesinlesmesini takiben idari yargida yeni bir dava acilmistir.
Danigtay 10. D.’nin uyusmazhigin adli yargida gorilmesi gerektigine
kanaat getirerek gorevsizlik karar1 vermesi‘® Gizerine konu Uyusmazlik
Mahkemesi’ne tasinmistir. Danigtay 10. D.; EBKUY nin dayanagi olan
491 sayilh KHK Ek Madde 12 f. 8’e ve “itirazlar” bashkli EBKUY m.
24’e degindikten sonra, TTK’daki “gemi” taniminin yapildigi m. 931 f.
1’in, gemi sicil madurlikleri hakkindaki TTK m. 954°iin ve de GSN m.

118, m. 8% ve m. 9°un*®’ {izerinde durmustur. S6z konusu mevzuat hii-

183 fstanbul Denizcilik Thtisas Mahkemesi, 12/10/2010, E. 2010/402, K. 2010/386
(kararin tam metnine ulagilamamustir).

184 Uyusmazlik Mahkemesi kararinda, Danistay 10. D. kararmin 18/04/2011 tarihli ve
E. 2011/254 say1l1 oldugu bilgisi yer almaktadir (kararin tam metnine ulagilamamustir).

18 “Tiirk Ticaret Kanununun 839 uncu maddesine [TTK m. 954] miisteniden Trabzon,
Samsun, Zonguldak, Istanbul, Bandirma, Canakkale, [zmir, Antalya, Mersin ve Is-

kenderun limanlarinda birer gemi sicil dairesi tesis olunmustur.”

186 “Gemi sicili, sicil memurlugunun bulundugu yerde ticaret davalarina bakan asliye

hukuk mahkemesinin nezaretine tabidir. Bu yerde asliye hukuk mahkemesinin tica-
ret davalarina bakan birden ¢ok dairesi bulundugu takdirde Adliye Vekaleti gemi
sicilini bunlardan birine baglar [f. 1]. Asliye hukuk mahkemesi, nezaret vazifesini,
sicil memurlugunca ittihaz olunan karar ve yapilan muamelelere kars1 vukubulacak

sikayet ve itirazlari tetkik ederek karara baglamak suretiyle ifa eder [f. 2].”

187 “Liman reisi sicil dairesinin amiri olup sicil islerinin mevzuat hiikiimlerine uygun

olarak yapilmasini temin ile miikelleftir. Sicil memuru tereddiit eyledigi hususlarda
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kiimlerine deginildikten sonra Danistay 10. D. tarafindan asagidaki ge-

rekce sunulmustur:

“(...) yukarida aktarilan mevzuat hiikiimlerin birlikte degerlendiriimesin-
den, uyusmazliga konu teknenin Tirk Ticaret Kanunu hikimleri uyarinca
niteligi itibariyle gemi sayilmasi gerektigi, gemi sicilinden dolayisiyla da
baglama kitiginden dogan uyusmazliklarin da bu sicillerin olayimizda
ise baglama kutGgunin bulundugu yerdeki yetkili Asliye Hukuk Mahke-
melerinde veya bu davalara bakmakla gorevli kilinan mahkemelerde go-
rilecegi kurallarinin yer aldigi, bu durumda, gemi sicillerine iliskin uyus-
mazliklardan dogan davalarin goriim ve ¢dziminin adli yarginin gorev
alanina girdigi ve baglama kitiginden kaynaklanan uyusmazliklarin ise
bu kapsamda degerlendirilerek ¢oziimlenmesi gerektigi, bu konuda idare
mahkemelerinin gérevli oldugu yolunda agik bir Kanun hiikmii de mevcut
olmadigindan, adli yargi yerinde ¢dzimlenmesi gereken uyusmazliga
iliskin davanin, idari yargi yerinde goérillip ¢dzimlenmesine hukuken ola-

nak bulunmadigi gerekgesiyle, (...)"
Danigtay 10. D.’nin basvurusunu kabul eden Uyusmazlik Mahkemesi,
uyusmazlik hakkinda adli yargmm gorevli oldugu sonucuna varmistir.
Mahkeme; esas bakimindan incelemesine, davanin agildig tarihte ytrur-
likte olan ETTK ve EBKUY hukumleri gergevesinde baglamistir. Bu
kapsamda ilk olarak, sirasiyla “gemi” taniminin ve de gemi sicil muddr-
liklerinin diizenlendigi TTK m. 931 f. 1 ile TTK m. 954’tin ETTK daki

kendisinden miitalaa istiyebilecegi gibi liman reisi de liizum gordiikge islerin kanun
ve bu nizamname hiikiimlerine uygun sekilde goriilebilmesini teminen talimat vere-
bilir. Su kadar ki, sicil iglerine miitaallik her tiirlii kararlar memur tarafindan verile-
cegi gibi her nevi muameleler de memur tarafindan yapilir. Biitiin bu karar ve mu-
amelelere kars1 itiraz mercii de sicil dairesinin bagli bulundugu asliye hukuk mah-
kemesidir.”
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karsiliklar1 olan ETTK m. 816 f. 1’e ve m. 839’a deginilmistir'®®. Bir

geminin gemi siciline tescilinin yalnizca malik veya maliklerin istemi

Uzerine gergekleseceginin ongoriildigi ETTK m. 843’¢ [TTK m. 959]
de deginen Mahkeme, tescil istemi sirasinda ETTK m. 845 [TTK m.

960'®°] uyarmca “baglama limanmin'®” da beyan edileceginin altini

cizmistir'®. Yapilan agiklamalarm ardindan Uyusmazlik Mahkemesi

asagidaki gerekceyi ortaya koymustur:

“Yukarida aktarilan mevzuat hiikiimlerinin birlikte degerlendirilmesinden,
davaciya ait botun Tirk Ticaret Kanunu hikimleri uyarinca gemi sayildi-
g1, gemi siciline kayit yapilma zorunlulugu'92 oldugu gibi, maliklerin ticaret
veya 0zel kullanima mahsus gemilerini baglama kittigune kayit yaptirma
zorunlulugunun da bulundugu, ayni Kanunun 845. maddesinde gemi sici-
linin muhtevasinda “Baglama Limaninin” da gosterilmesi gerektiginin be-
lirtildigi, dolayisiyla baglama kutiklerinin gemi sicilinin iceriginde yer alan

bir sicil sistemi oldugu sonucunun dogdugu agiktir.

Bu durumda, baglama kuttginin tutuldugu liman baskanliklari veya be-

lediye bagkanliklarinca, baglama kitligu kapsaminda yapilan is ve islem-

188

189

190

191

192

Karar’in verildigi tarihte yiiriirlilkte olan EBKUY de, Baglama kiitiigliniin mahke-
me gézetiminde tutulduguna dair herhangi bir hitkiim bulunmamasi sebebiyle yo-
neltilen elestiri i¢in bkz. Yazicioglu, 134 dn. 219.

“Tescil istemiyle birlikte asagidaki hususlar bildirilir: (...) ¢) Baglama limani.
(..)".

“Bir geminin baglama limani o gemiye ait seferlerin yonetildigi yerdir” (TTK m.
946). ETTK m. 819°da bu hiikiim “Bir geminin baglama limani, o gemiye ait sefer-
lerin idare olundugu limandir.” seklinde kaleme alinmisti. Gemilerin sicile tescili,
baglama limaninin bagh bulundugu gemi sicil miidiirliigi tarafindan yerine getiril-
mektedir (TTK m. 955 f. 1). Bu kuralin istisnalart m. 955 f. 2°de sayilmaktadir.

Bu husus ile Baglama Kiitiigii’nlin gemi sicili niteligine sahip olup olmamasi ara-
sinda herhangi bir baglanti olmamasi nedeniyle bu gerekce elestirilmistir, bkz. Ya-
zic108lu, 134 dn. 219.

Karar’daki TTK anlaminda “gemi” sayilan bir aracin gemi siciline tescilinin zorun-
lu olduguna yonelik ifadenin elestirisi i¢in bkz. Yazicioglu, 134 dn. 219.
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lere kars! ilgililerince itirazda bulunulabilecedi, itirazin reddedildigi durum-
larda, itiraz sahibinin genel hiikiimlere gére dava agma hakkinin sakli ol-
dugu yolundaki ydnetmelik hiikmi gézetildiginde, Tlrk Ticaret Kanunu ve
Tirk Medeni Kanunu hikimleri uyarinca uyusmazhigin adli yargi yerinin

gbrevine girdigi sonucuna variimistir.”

Ilerleyen siirecte Danistay 10. D., yarg yerinin adli yarg: oldugu yoniin-
deki kanaatini siirdiirmiistiir. Olayda, bir teknenin Baglama Kiitiigii’ne
kaydedilmesi hakkindaki 30/06/2010 tarihli basvuru, Rize Liman Bas-
kanlig1 tarafindan reddedilmis ve bunun Gzerine Rize idare Mahkeme-

193 {jzerine

si’nde dava acilmistir. Rize Idare Mahkemesi’nin ret karari
temyiz yoluna gidilmis ve uyusmazlik Damistay 10. D. tarafindan
15/06/2015 tarihinde sonuglanmistir'®. 10. D. kararinda, Baglama K-
tiigii’nlin tasra teskilatinin kurulusu ile EBKUY ’nin hukuki dayanagina
iliskin 491 sayili KHK Ek Madde 12 f. 1 ile f. 8 hukumlerine deginilmis-
tir. Bunu takiben "itirazlar" bashkli EBKUY m. 24 aktarilmistir. Bahsi
gecen mevzuat hikimlerini aktaran 10. D.; somut bir gerekge sunmaksi-
zin, “Yukarida aktarilan mevzuat hikumlerinin degerlendirilmesinden,
Liman Baskanliklarinca, baglama kiitiigii kapsaminda yapilan is ve ig-
lemlerden kaynaklanan uyusmazliklarin ¢6zimin adli yarginin gorevin-

de oldugu” sonucuna varmistir.

TUGS kapsaminda alinacak vergileri ilgilendiren bir uyusmazligin ele
alindig1 2016 tarihli Uyusmazlik Mahkemesi kararinda'® ise, asagidaki
ifadelere yer verilmistir:

“(...) Ulkemizde deniz ve i¢ su araglarinin tescili igin iig farkli sicil kayd
ongoriilmis olup; bunlardan ilki deniz araglarinin tescil edildigi Milli Gemi

193.05/07/2011, E. 2010/502, K. 2011/342 (kararin tam metnine ulasilamamustir).

194 Bkz. Damstay, 10. D., 15/06/2015, E. 2011/10238, K. 2015/3007 (Lexpera, et.
23/01/2022).

195 HB., 14/03/2016, E. 2015/211, K. 2016/111 (Lexpera, et. 23/01/2022).
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Sicili (MGS), ikincisi daha ¢ok biyilk tonajli ve uluslararasi tagimacilik
yapan gemilerin tescil edildigi Tirk Uluslararasi Gemi Sicili (TUGS) ve
son olarak 18 gros tonilatodan kiigliik gemi, deniz ve i¢ su araglarinin ve
yabanci sahipli olup da Tlrk Bayragi ¢ekmek isteyen dzel teknelerin tes-

cil edildigi Baglama Kuttigi'dr.”

Her ne kadar bu karar TUGS’ye iliskin bir uyusmazhig: ilgilendirse de
Uyusmazlik Mahkemesi’nin, Baglama Kiitiigii’niin bir gemi sicili oldu-
guna dair yaklasimini1 2016 yilinda vermis oldugu kararda stirdiirmiistiir.

Baglama Kiitligii islemlerine itirazda gorevli mahkemenin adli yargi
olduguna iliskin Kararlar, 0zellikle idari yarginin Baglama Kiitiigii’ni
“gemi sicili” olarak addetmesi bakimindan 6nem tasimaktadir. Ancak
BKUY m. 24’{in s6zl dikkate alindiginda “islemi gerceklestiren baskan-
Iiga itirazda bulunulmas: ve ilgili baskanligin bu itirazi inceleyerek so-
nu¢landirmast” surecinin idari yargi yolu oldugu ve “genel hikimlere
gore dava acilir” diizenlemesinden agilacak davanin idari yargi yolu ol-
dugu izleniminin dogdugunu sdylemek mumkuinddir.

2- Yargitay Kararlari
a) Teknik Kiitiige Dair 2006 Tarihli Yargitay 11. HD. Karart

Baglama Kiitiigii’niin kurulmas1 Oncesinde; izmir Liman Bagskanligi
nezdinde tutulan “teknik kiitiik!®” (izerindeki kayitlarin terkini tizerine
acilacak davada hangi yargi yolunun izlenecegi meselesi Yargitay 11.
HD. tarafindan incelenmistir. Verilen kararda; Denizcilik Ihtisas Mah-

196 11/02/1948 tarihli ve 3/7040 sayili Bakanlar Kurulu Karar ile yiiriirliige konulan
Ticaret Gemilerinin Teknik Durumlar1 Hakkinda Tiiziik’teki m. 10 uyarinca; UAB
tarafindan tutulacagi kabul edilen Teknik Kiitiik, 01/03/2010 tarihli ve 2010/193
say1l1 Ticaret Gemilerinin Teknik Durumlar1 Hakkinda Tiiziigiin Yiirtrliikten Kaldi-
rilmasina Dair Tizik uyarinca ortadan kalkmustir. Konu hakkinda bkz. Atamer,
Deniz Ticareti Hukuku, 303-304.
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kemesi sifatiyla Izmir 1. Asliye Ticaret Mahkemesi’nin (“ATM”) gorev-
li olacagma hiikmedilmis, idari yarginin gorevli olduguna iliskin karar
bozulmustur. Bozma karariin gerekcesinde, ETTK m. 851’in [TTK m.
965] “tatbikinin ve yorumun 6n plana ¢iktigi” ve de “anilan maddi hu-

kuk normunun varlik kazandig1 yasal diizenlemenin” TTK’daki “Deniz

Ticareti” hiikiimleri arasinda yer aldig aktarilmistir'®’.

b) 2014 ve 2018 Tarihli Yargitay 11. HD. Kararlar:

Yargitay nezdinde Baglama Kiitiigii’niin hukuken bir gemi sicili niteli-
ginde olmadigina isaret eden ilk karar 2014 yilinda verilmistir'®®. Bozma
kararina uyan ilk Derece Mahkemesi karar1 2018 tarihli kararda onan-

m1$t1r199.

Uyusmazliga yol acan olay; kurtarma faaliyetinden dogan alacagin talebi
ile ilgilidir. Davali’nin kendisinin borg¢lu sifatina sahip olmadig: yonun-
deki savunmas (zerine, Baglama Kiitiigii'ne kayith araglar Uzerindeki
mulkiyetin hangi hikimler cercevesinde devredilecegi tartisma konusu
haline gelmistir. Davaci tarafindan ileri surtilen iddia, geminin kaptani
ile kurulan sozlesme cercevesinde kurtarma alacaginin dogdugu ve bu-
nun borglusunun Davali konumundaki gemi maliki oldugu ydnlnde ol-
mustur. Davali ise, geminin mulkiyetinin kendisi tarafindan kaptana dev-
redildigini ve dolayisiyla kurtarma Ucretini 6deme yiikiimliiligiiniin de

197 Bkz. Yargitay, 11. HD., 10.10.2006, E. 2005/9373, K. 2006/10070 (Lexpera, et.
23/01/2022). Karar hakkinda ayrica bkz. Atamer, “Baglama Kiitiigii”, 355-356;
Atamer, Deniz Ticareti Hukuku, 431.

1% Bkz. Yargitay 11. HD., 19/11/2014, E. 2014/10235, K. 2014/17936 (Lexpera, et.
23/01/2022).

19 Bkz. Yargitay 11. HD., 24/01/2018, E. 2016/6580, K. 2018/637 (Lexpera, et.
23/01/2022).
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geminin maliki konumundaki kaptana ait oldugunu savunmustur. ilk
Derece Mahkemesi tarafindan verilen ilk kararda, sicile kayitli gemiler-
deki mulkiyetin devrini dizenleyen TTK m. 1001°de éngorilen sekil

sartina aykirilik gerekce gosterilerek mulkiyetin Davali’da olduguna

200

hiikmedilmis ve dava kabul edilmistir=”. Uyusmazligi temyiz asamasin-

da inceleyen Yargitay 11. HD., Baglama Kiitiigii’nii “gemi sicili” olarak
nitelendirmeyerek buraya kayith araglardaki malkiyetinin devri hakkin-

da TTK m. 997 f. 1’in yollamasiyla TMK’daki tasiirlara iliskin hikim-

lerin uygulanacagimi kabul etmis ve karar1 bozmustur. Karara gore:2%

“Mahkemece, 6102 sayili TTK'nin 1001. maddesi geregince gemi siciline
kayitl gemilerin mlkiyetinin devrine iliskin anlasmalarin yazili sekilde
yapilmasi ve imzalarin noterce onayli olmasi gerektigi ve bu sebeple se-
kil sarti eksikligi nedeniyle davalinin yaptigi satis isleminin gegersiz oldu-
gu kabul edilmis ise de; s6z konusu Yasa maddesinde 6ngorilen sekil
sarti gemi siciline kayith olan gemi devri igin 6ngdriiimis olup, mahke-
mece alinan 02.12.2013 tarihli bilirkisi raporunda da belirlendigi Uzere
kurtarma yardimi hizmeti alan "Camlica" adli gemi, gemi siciline kayitli
olmayip badlama kutiigine kayithidir. TTK 996. ve 997. maddeleri gere-
gince, Turk Gemi Siciline kayith olmayan Ttrk gemileri Gizerindeki mlki-
yet ve sinirli ayni haklar hakkinda ise Turk Medeni Kanunu'nun tasinirla-
ra iliskin hikimleri uygulanir. O halde mahkemece, geminin gemi siciline
kayith olmayip, baglama kitigune kayitl oldugu gézden kagirilarak res-

mi sekil sartinin yerine getiriimedigi gerekcesiyle gemi satis akdinin ge-

20 “Mahkemece iddia, savunma, bilirkisi raporu ve tiim dosya kapsamina gore; tekne-
nin satigina dair yapilan sézlesmenin yazili yapilsa da noter onayini tagimadigi bu
nedenle gecersiz oldugu, teknenin malikinin halen davali oldugu, (...)”.

Bozma karar1 hakkinda ayrica bkz. Istanbul Bilgi Universitesi Deniz Hukuku Aras-
tirma Merkezi (DEHAM) tarafindan yayimlanan Yargi Karar1 Ozeti, <https:/deniz
hukuku.bilgi.edu.tr/media/document/2020/04/28/baglama-kutugu_11-hukuk- dairesi-karari.
pdf> (et. 23/01/2022).

201
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gersiz oldugu yoniinde karar verilerek davali aleyhine hikim kurulmasi

dogru olmamistir.”

Bozma kararina uyan ilk Derece Mahkemesi bu sefer davay: reddetmis
ve verilen karar Yargitay 11. HD. tarafindan 28/01/2018 tarihinde asagi-

daki sekilde onanmustir:

“Mahkemece, bozma ilamina uyularak yapilan yargilamaya gére, dava
konusu teknenin baglama kitiglne kayitli oldugunu, TTK m. 997'ye gére
TMK'daki menkul esyalarin zilyetligin devri hiikiimlerinin gegerli olacagi,
satim sdzlesmesinin gegerliligi icin satim bedelinin 6denmesinin gerekli
olmadigi, menkul nitelikteki geminin satim sézlesmesinin gegerli oldugu,
davacinin davasinin pasif sifat yoklugu nedeniyle reddine karar verilmis-
fir. (...) Dosyadaki yazilara, mahkemece uyulan bozma karari geregince
hikim verilmis olmasina ve delillerin takdirinde bir isabetsizlik bulunma-

masina gore, davaci vekilinin bltin temyiz itirazlari yerinde degildir.”

Gorildiga tzere; verilen karar gergevesinde, Yargitay 11. HD. 6gretide-
ki agirlikli goriis gercevesinde Baglama Kiittigii’nii bir gemi sicili olarak
kabul etmemistir. Ote yandan “satim sozlesmesini” gecerli kabul eden
11. HD. nin bu karari, BKUY m. 14’teki diizenlemeyi borglandirict is-
leme yonelik bir gecerlilik kosulu olarak ortilu bir sekilde kabul ettigi
seklinde de yorumlanabilir?®?, Diger bir ifadeyle tasarruf islemi olan
zilyetligin devri gerceklestigi halde mulkiyetinin naklinin de gergekles-
tiginin anilan kararda kabul edildigi s6ylenebilecektir. Topsoy tarafindan
2014 tarihli karar ile ilgili yapilan kisa degerlendirmede; kararda

EBKUY hikumleri dikkate alinmis olsa dahi, “ikincil mevzuatin dikkate

202 Bkz. DEHAM, 3. Bu bakimdan 11. HD. tarafindan herhangi bir goriis ortaya ko-
nulmadigi yoniinde: Seving Kuyucu, 701 dn. 35.
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alinmayacag1” seklinde ortaya c¢ikan kararin BKUY cergevesinde de
gegcerli oldugu ifade edilmistir®®,

c) 2021 Tarihli Yargitay 12. HD. Karari

Yargitay 12. HD. tarafindan 02/02/2021’de Baglama Kiitiigii’niin hukuki
niteligi ve buraya kayitli araglar tizerindeki rehin hakkini ilgilendiren bir
karar verilmistir?®*. Yukarida aktarilan 2014 ve 2018 tarihli Yargitay 11.
HD. kararlari ile paralellik tasiyan kararda, Baglama Kiitiigii’niin hukuKi
niteligi daha ayrintili bir sekilde ele alinmistir. Asagida; Yargitay 12.
HD. kararinda yer verilen ifadeler gercevesinde Icra Mahkemesi ile An-
kara BAM 18. HD. kararlarinin yani sira Yargitay 12. HD. nin kararina

deginilecek ve bahsi gecen kararlarda varilan sonuclar degerlendirilecektir,
aa- Icra Mahkemesi ve BAM karari

Yargitay 12. HD. kararina konu olan uyusmazlik; Baglama Kiitiigii'ne
kayitli “Celtik¢ioglu 16 isimli duba Uzerinde tesis edilen rehin hakkina
bagli olarak ortaya ¢ikmustir. Taraflar arasinda 28/05/2013 tarihinde
resmi yazili sekilde rehin sozlesmesi diizenlenmis ve bu s6zlesme
BKUY m. 10 gergevesinde Baglama Kiitiigii'ne kaydedilmistir. Takip
eden surecte alacakli tarafindan gemi ipoteginin paraya gevrilmesi yolu
ile ilamh takip baslatilmig, bunun Gzerine bor¢lu icra mahkemesine

sikdyet bagvurusunda bulunmustur. Yapilan bagvuruda; tasinir mal nite-

203 Bkz. Topsoy, 118 dn. 12.

204 Bkz. Yargitay 12. HD., 02/02/2021, E. 2020/9457, K. 2021/954 (Lexpera, et.
23/01/2022). Ankara Universitesi Deniz Hukuku Ulusal Arastirma Merkezi (DE-
HUKAM) tarafindan yayimlanan yargi karar1 6zeti ve karari tam metni igin ayrica
bkz. <http://dehukam.ankara.edu.tr/2021/03/13/baglama-kutugune-iliskin-yargitay-
12-hukuk-dairesinin-karari-hakkinda/> (et. 23/01/2022).
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ligindeki rehin konusu dubanin Baglama Kiitiigii’ne kayitli oldugu, du-
banin gemi siciline kayith sayilmayacag ileri siiriilmiis ve buna bagh
olarak takibin iptali talep edilmistir. Ankara 10. Icra Mahkemesi tarafin-
dan sikayetin reddine karar verilmesi?® Gzerine uyusmazlik borglu tara-
findan istinafa tasinmistir. Uyusmazligi inceleyen Ankara BAM 18.
HD.; takibe konu edilen dubanin TTK kapsaminda gemi sayildigini ifade
etmis, dubanin Baglama Kiitiigii’ne kayitli oldugundan hareketle 1IK m.
153/a f. 2 uyarinca ipotegin paraya cevrilmesi yoluyla takibin miamkin
olacagina hilkmederek istinaf bagvurusunun esastan reddine karar ver-
mistir?®, BAM karar1 yorumlandiginda Baglama Kiitiigii’niin gemi sicili
oldugu ve Baglama Kiitiigii’nde kurulan rehnin gemi ipotegi niteliginde

oldugunu s@ylemek mimkundur.
bb- Yargitay 12. HD. Karar

Ankara BAM 18. HD. kararinin borglu tarafindan temyiz edilmesi (izeri-
ne Yargitay 12. HD. Baglama Kiitiigi ile ilgili iki soru hakkinda deger-
lendirme yapmustir. Bunlardan ilki, Baglama Kiitiigii’'ntin bir gemi sicili
niteliginde olup olmadigi; ikincisi ise, buraya kayithi araglar Gizerinde
gemi ipotegi kurmanmn TTK hukimleri gergevesinde mimkin olup ol-

madigidir.

Yargitay 12. HD, Baglama Kiitiigii’ne kayith araglarin m. 996 anlaminda

“Tirk Gemi Siciline kayitli” sayilip sayillmayacagini degerlendirmistir.

205 Ankara 10. icra Hukuk Mahkemesi, 23/05/2018, E. 2018/306, K. 2018/428 (kararin
tam metnine ulasilamamustir).

206 Ankara BAM, 18. HD., 05/10/2020, E. 2018/3599, K. 2020/1740 (kararin tam met-
nine ulasilamamigtir).
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Yapilan degerlendirmede; [1] MGS, [2] YHGS, [3] TUGS ve de [4]
TTK m. 941 f. 3’te bahsedilen 6zel sicilin Tirk Hukuku bakimindan
gemi sicili niteligi tasidiklar1 belirtilmistir. Kararda varilan sonu¢ deger-
lendirildiginde, TTK m. 941 f. 3 geregi Bakanlik tarafindan tutulan “si-
cilin” gergek anlamda bir gemi sicili olmadigin1 ve Yarginin bu kanaati-
nin yerinde olmadigin1 séylemek gerekmektedir. TTK m. 941 f. 3 sicili,
hangi gemilerin gegici olarak Tiirk bayragi ¢ekmesine Idare tarafindan
izin verildiginin kayit altina alinmasina yonelik bir kayit duzenidir. TTK

m. 941 f. 3 sicilinde ayni hak tesis etmek mimkiin degildir.

Yargitay 12. HD, 655 sayili KHK m. 43 cergevesinde Baglama Kuiti-
gi’niin kurulmasindaki amagtan hareket etmistir. Kararda, “Sadece bir
madde ile diizenlenmis olan Baglama Kiitiigii’niin olusturulma amaci,
kayit digi gemilerin ve araglarin idare hukuku, ¢evre hukuku ve vergi
hukuku agisindan izlenmesini saglamaktir” denilmek suretiyle Baglama
Kiitiigii’niin bir gemi sicili olmadig sonucuna varilmistir?®’. Bunun yani
sira KHK ve BKUY de “sicil” kelimesi yerine “kiitik” ibaresinin tercih
edilmis olmasinin, Baglama Kiitiigii’nlin sicilden ziyade bir kayit duizeni
olarak tesis edildigini teyit ettigi belirtilmistir’®®, Baglama Kiitiigii’nii bir

gemi sicili olarak kabul etmeyen Yargitay 12. HD., yukarida aktarildigi

27 Yargitay 12. HD. kararinda; Kara, 85’e atifta bulunularak eserdeki bir ciimle aynen
aktarilmigtir. Ne var ki atif yapilan eserdeki bu cimle Atamer, “Baglama Kiitiigii”,
343’e atif yapilarak kaleme alinmistir. Kald1 ki Yargitay 12. HD. tarafindan atifta
bulunulan eserde, yazar bir goriis ortaya koymaktan ziyade Baglama Kiitiigii niin
hukuki niteligine iligkin 6gretideki iki goriisii aktarmakla yetinmektedir. Bu bakim-
dan kararda yapilan atif, atif yapilan yazarin goriisiiniin de bu yonde oldugu seklin-
de bir izlenim yaratmasindan 6tiirii yanilticidir.

208 Kararda bu husus, “Ote yandan, kanun koyucunun “sicil” kelimesini kullanmayarak

ve sadece bir madde [655 sayili KHK m. 43] seklinde diizenleme yaparak yeni bir
sicil ihdas etmeme amacinin oldugu agikardir.” cimlesiyle ortaya konulmustur.
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Uzere, TTK m. 941 f. 3’te bahsedilen “ozel sicil” bakimindan farkli bir
sonuca varmaktadir. Yukarida da agiklandigi lzere; MGS, TUGS ve
YHGS’nin aksine; “6zel sicil”, TTK m. 996 vd. anlaminda bir gemi sici-
li degildir’®. Kanun Koyucu’nun TTK m. 941 f. 3’te “sicil” kelimesini
kullanirken sicil ihdas etme amaci tasidigini séylemek gtictir. Bu neden-
le iki kayit dlizeni bakimindan farkli sonuclara varan 12. HD. nin “sicil”
kelimesi yerine “kiitiik” ibaresinin mevzuatta tercih edilmesine gereken-

den fazla 6nem atfettigi soylenebilir.

Baglama Kiitiigii’ntin bir gemi sicili olup olmadigi sorusuna olumsuz
yanit veren Yargitay 12. HD., TTK m. 997 f. 1’in yollamas1 dolayisiyla
uygulama alan1 bulacak olan TMK hikimlerinin BKUY m. 14 ile ilga
edilemeyecegi sonucuna varmistir?'?, “Bu diizenlemeden de anlasilacag:
uzere kanun koyucunun sicil tahsis etme amaci olsa idi mulkiyetin dev-
rine iligkin hususlart kanun ile duzenlemesi gerektigi ortadadir” seklin-
deki ifadeyle de bu kanaat pekistirilmistir. Kanun Koyucu’nun Baglama
Kitigi’ne kayith araglar tzerinde gemi ipotegi hukumlerinin uygulan-
mas1 amaciyla TTK m. 996’daki kurala istisna getirecek herhangi bir
diizenlemeye 655 sayili KHK m. 43’te ve BKUY’de gidilmedigi belir-
tilmistir. Kararda ayrica “Diger taraftan, Baglama Kiitiigii Uygulama
Yonetmeligi’nin 10. maddesinde rehnin Kiitiige kaydedilebilecegi belir-
tilmig ise de rehnin kurulma sartlarindan veya gemi ipotegi teriminden
bahsedilmediginden, kaydedilecek rehinlerin tasinir rehni oldugu agik-

trr.” yonunde bir hiikme varilmigtir. Ne var Ki verilen kararda TMK m.

209 Bkz. yukarida I.
210 12. HD. kararinda Demir, “Baglama Kiitiigii”, 119 ve 149’a atif verilmektedir.
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940 f. 2 baglaminda teslime baglh taginir rehninin kurulup kurulamaya-
cagmin tartisilmadigir gorulmektedir. Ancak kararda, BKUY m. 10’da
“rehnin kurulma sartlarindan” bahsedilmedigine deginilmistir. Bu ifa-
deyle neyin kast edildigi tam olarak anlasilamasa da; 12. HD. kararinda
bahsi gecen rehin hakkinin, TMK m. 939 uyarinca kurulacak olan tesli-

me bagli tasinir rehni olduguna dair bir izlenim uyanmaktadir.
SONUC

Calismada Baglama Kiitiigii mevzuati doktrin goriisleri ve yargi kararlar
cercevesinde kapsamli bir sekilde agiklanmis ve gercek anlamda sicil
niteligini tastyan MGS, TUGS ve YHGS nin ilgili htikimleri ile de kar-

stlastirilmistir. Calismada varilan sonuglar su sekildedir:

[1] Baglama Kiitiigii’ne iliskin maddi hukuk kurallar1 655 sayili KHK m.
43 ve bunun ikinci fikrasina dayanarak yayimlanan Baglama Kiitigi
Uygulama Yonetmeligi’'nde diizenlenmektedir. Baglama Kiitigii niin
hukuki niteligi bakimidan en bilyuk yorum sorununa sebebiyet veren
husus bu kayit dizeninin kanun ile degil bir yonetmelik ile diizenlenmis
olmasidir. MGS, TUGS, YHGS yaninda yeni bir sicil ihdas edilmek
istenmesi halinde bu kayit diizeninin 6zel bir kanun ile diuzenlenmesi

yerinde olacaktir.

[2] Baglama Kiitiigii’niin gercek anlamda bir sicil olup olmadig: konu-
sunda doktrinde ve yargi kararlarinda olumlu ve olumsuz farkli sonugla-
ra varilmaktadir. Baglama Kiitiigli hakkinda TTK’daki gemi siciline dair
hikumlerin uygulanacagina yonelik agik dizenleme bulunmamaktadir.
Bu yonde bir dizenleme TUGSY m. 14°te yer almaktadir. BKUY de
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benzer bir diizenlemeye yer verilmesi bu yonde yasanan yorum farklilik-
larinin 6niine gecilmesi adina uygun gézikmektedir. Bu sayede Baglama
Kiitiigii’ne kayith gemiler hakkinda TTK’da diizenlenen sicil karineleri-
nin ve sicile guven ilkesinin uygulama alan1 bulup bulmayacag: da agik-

lik kazanacaktir.

[3] BKUY m. 10 ve m. 14 hukimlerinde rehin hakk: ve kiitiige kayitl
araclarin mulkiyetlerinin devri ile ilgili 6zel diizenlemeler bulunmakta-
dir. TTK uyarimnca tutulan sicile milkiyet hakkinin yaninda gemi ipotegi,
intifa hakki, tersanecinin kanuni ipoteginin tescil edilmesi mumkinddr.
Baglama Kiitiigii’ntin gercek anlamda sicil olarak diizenlendigi bir kur-
guda bu sicile TTK’nin besinci kitabinda ongorilen diger sinirh ayni
haklarin da tescil edilmesinin serbest birakilmasi Onerilmektedir. Bu
cercevede kurulacak rehnin TTK’dan farkli olarak gemi ipotegi degil de
teslime bagli olmayan tasinir rehni olarak kurgulanmasi hélinde, bu du-
zenleme yapilirken TMK m. 940 f. 2 diizenlemesi g6z 6nlinde tutulmasi
ve agike¢a bir kanun yoluyla boyle bir rehin segeneginin taninmasi uygun

olacaktir.

[4] MGS’ye, TUGS’ye ve YHGS ye kayitl araglarin mulkiyetinin dev-
rinde TTK m. 1001 hikmi uygulama alani bulmaktadir. TTK m. 997
geregi ise, sicile kayitli olmayan Turk gemilerinin mulkiyetinin devrinde
TMK’nin tasmir mulkiyetinin devrine iliskin hukiumler tatbik edilir.
BKUY m. 14’te yer verilen dizenleme ise hem ayni sozlesmeye iliskin
duzenleme getiren TTK m. 1001 f. 2°den hem de TMK m. 763’ten fark-
lidir. Mulkiyetin nakli hakkinda bu iki yasal dizenlemeden farkli bir

diizen getirilmesi isteniyorsa bunun kanun yoluyla yapilmasi gerektigi
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tartigmasizdir. Mevcut hukuki rejim belirsizlige sebebiyet vermektedir,

bu belirsizligin ortadan kaldirilmasi yerinde olacaktir.

[5] Baglama Kiitiigii’ne kayith araclar Gzerinde kurulacak rehin baki-
mindan ise tam bir belirsizlik s6z konusudur. Calismada ag¢iklandig: ize-
re 6zellikle uygulamada rehnin kurulmasi igin rehin sézlesmesinin Noter
onunde kurulmas: aranmakta ve Baglama Kiitiigii'nde birinci, ikinci
derecede rehin tesis edildigi gortlmektedir. Teslimsiz rehin olarak kur-
gulanma saikiyle hareket edildigi ve uygulamanin bu sekilde yol aldigi
aciktir. Mevcut uygulamayi yansitacak hukuki alt yapinin mevzuat degi-

sikligi ile 6ngorulmesi elzemdir.

[6] Calismada farkli mercilerin farkli yargi kararlarma yer verilmistir.
Bu kararlardan bazilarinda varilan sonu¢ Baglama Kiitigii’niin gemi
sicili olarak yorumlanmasina bazilari ise yalnizca idari bir kayit dizeni
olarak degerlendirilmesine cevaz vermektedir. Doktrinde de her gln
farkli yonde goriis hakli olarak ortaya atilmaktadir. Bu goriis farklilikla-
rin yegane sebebi Baglama Kiitiigii Uygulama Y 6netmeligi’nin kendisi-
dir. Yonetmelik diizenlemesinin degistirilmesi gerektigi takdirde, “Bag-
lama Kiitiigii Kanunu” diizenlenmesinin kaleme alinmasi yahut gemi ve
yapt sicilleri bakimindan bagimsiz ve ayri bir Kanun’un diizenlenerek
hangi sicile hangi araglarin hangi kosullarla kaydedilebileceginin ve bu
kayit diizenlerinde hangi ayni haklarin tesis edilebileceginin tek bir mev-

zuat altinda irdelenmesi en dogru ¢6zim olacaktir.
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KISALTMALAR CETVELI

33 say1l1 Genelge

491 sayili KHK

4922 sayil1 Kanun

5897 sayil1 Kanun

6103 sayil1 Kanun

655 sayili KHK

703 sayilt KHK

Noterler Birligi’nin 15/10/2019 tarihli Rehin S6z-
lesmeleri Hakkinda Birlestirilmis 33 Sayili Ge-

nelgesi

10/08/1993 tarihli ve 491 sayili Denizcilik Muste-
sarligimmin Kurulus ve Gorevleri Hakkinda Kanun

Hikminde Kararname

10/06/1946 tarihli ve 4922 sayili Denizde Can ve
Mal Koruma Hakkinda Kanun

06/05/2009 tarihli ve 5897 sayili Denizcilik Ms-
tesarligimin Kurulus ve Gorevleri Hakkinda Ka-
nun Hukminde Kararname ile Bazi Kanunlarda

Degisiklik Yapilmasina Dair Kanun
14/01/2011 tarihli ve 6103 sayili Tirk Ticaret

Kanunun Yirtrligi ve Uygulama Sekli Hakkinda

Kanun

26/09/2011 tarihli ve 655 sayili Ulastirma ve Alt-
yapt Alanina Iliskin Baz1 Diizenlemeler Hakkinda

Kanun Hikmiinde Kararname

02/07/2018 tarihli ve 703 sayili Anayasada Yapi-
lan Degisikliklere Uyum Saglanmasi Amaciyla
Bazi Kanun ve Kanun Hukmiinde Kararnameler-
de Degisiklik Yapilmasi Hakkinda Kanun Hik-

miinde Kararname
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a.g.e.

ATM

AY

BAM

BKUY

bkz.

dn.

EBKUY

ed.

et.

ETTK

ad1 gecen eser

Asliye Ticaret Mahkemesi

Turkiye Cumhuriyeti Anayasasi

bent

Baski

Bolge Adliye Mahkemesi

Baglama Kiitiigii Uygulama Y onetmeligi
bakiniz

cumle

Cilt

Daire

dipnotu

Esas

Eski Baglama Kiitiigii Uygulama Y6netmeligi
editdr — editorler

erisim tarihi

29/06/1956 tarihli ve 6762 sayili Tlrk Ticaret

Kanunu
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f.

GemilnsaY

GESBIS
GRT

GSN

GSY-T
GTY

GTY-Deg[2013]

HB.
HD.

K

fikra

Gemi ve Su Araglarmin Insa, Tadilat ve Bakim-

Onarim Y onetmeligi
Gemi Sicil Bilgi Sistemi
gros tonilato

31/12/1956 tarihli ve 4/8520 sayili Gemi Sicil

Nizamnamesi
Gemi Sicil Yonetmeligi Taslagi
Gemilerin Tonilatolarmi Olgme Yénetmeligi

Gemi ve Su Araglarinin Tonilatolari1 Olgme
Yonetmeliginde Degisiklik Yapilmasina Dair
Yonetmelik (RG T: 07/06/2013, Say1: 28670)

Hukuk Bolimi
Hukuk Dairesi

19/06/1932 tarihli ve 2004 sayil1 Icra ve Iflas Ka-

nunu
Karar
metre

madde
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MGS
orn.

RG

TBMM

TITRK

TITRY

TITRY-Deg[2018]

TMK

TTK

Milli Gemi Sicili

Ornegin

Resmi Gazete

sayfa

Say1

Tarihi

Turkiye Buyik Millet Meclisi

20/10/2016 tarihli ve 6750 sayili Ticari Islemlerde

Tasmir Rehni Kanunu

Ticari Islemlerde Rehin Hakkinin Kurulmas: ve
Temerrtt Sonras1 Haklarin Kullanilmasi1 Hakkin-

da Yo6netmelik

Ticari Islemlerde Rehin Hakkinin Kurulmasi ve
Temerrut Sonrast Haklarin Kullanilmas1 Hakkin-
da Yonetmelikte Degisiklik Yapilmasina Dair
Yonetmelik

22/11/2001 tarihli ve 4721 sayili Turk Medeni

Kanunu

13/01/2011 tarihli ve 6102 sayili Tiurk Ticaret

Kanunu
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TUGS Turk Uluslararas1 Gemi Sicili

TUGSK 16/12/19909 tarihli ve 4490 sayili Turk Uluslarara-
st Gemi Sicili Kanunu ile 491 Sayili Kanun Ka-
rarnamede Degisiklik Yapilmasina Dair Kanun

TUGSY Turk Uluslararast Gemi Sicili Yonetmeligi

UAB Ulastirma ve Altyap1 Bakanligi

vd. ve devami

Y Yil

YHGS Yap1 Halindeki Gemilere Ozgii Sicil
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ABSTRACT

Under Turkish Law, a new vessel registration scheme namely “Home
Port Log” (“Baglama Kiitiigii”’) had been introduced in 2009, in addition
to the current ship registries National Ship Registry and Turkish Interna-
tional Ship Registry, as well as to the Special Registry for the Ships un-
der Construction, where the ships of which construction is uncompleted
are eligible to be registered. However, the matter of whether the Home
Port Log registry scheme is a ship registry by its legal qualification has
been discussed in Turkish legal doctrine. In addition to the purpose of
the introduction of the Home Port Log, divergent views have emerged in
the doctrine regarding the provisions of the legislation consisting of the

rules dealing with this registry system. In particular, there are deep di-
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vergences in terms of whether the Home Port Log provides legal func-
tions of a registry, as well as the transfer of the ownership of the vessels
registered in here and the establishment of a right of pledge on them. On
the other hand, the opinions presented by the courts also differ. In the
decisions of the Turkish Court of Jurisdictional Disputes and the Council
of State, Home Port Log is considered as a ship registry. Nevertheless,
according to the contrary decisions of the Turkish Supreme Court ren-
dered in the recent past, the provisions of the Turkish Civil Code No.
4721 regarding the rights in rem of the movable properties shall be ap-
plied, in accordance with the reference directed by the Turkish Commer-
cial Code No. 6102 Art. 997. In this study, the legal opinions alleged

under doctrine and judicial decisions are to be explained and evaluated.

Keywords: Home Port Log, National Ship Registry, Turkish Interna-
tional Ship Registry, Home Port Log Regulation

**k*k

INTRODUCTION

“Ship Registry” refers to the part that incorporates the provisions of the
articles 954 to 995 of the Turkish Commercial Code No 6102! (“TCC”)
dated 13/1/2011. The term “home port log” appears nowhere in the
TCC, which took effect on 1/7/2012. There are differing views in the

doctrine over whether the home port log, which was formed in 2009

1 0OJ dated 14/02/2011, No. 27846, for the full text of the Code, see,
<www.mevzuat.gov.tr> (ad. 23/01/2022)
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before the TCC went into effect, is in the qualification of a ship registry
under the terms of the TCC art 954 to 995, and accordingly, the qualifi-

cation and features of the right of pledge to be established on these vehi-

cles, as well as the provisions to be enforced in the transfer of ownership

of the vehicles registered? there3. As the study will reflect, the predomi-

2

The legislation governing the Home Port Log specifies and defines “vessels, marine
and inland waterway vessels” that will be registered there. The study will utilize the
term “vehicles” to represent “vessel,” “inland waterway vessels,” and “marine ves-
sels” under the applicable legislation. For the defined vehicles, also see below II B.

For works on the Home Port Log published during the FRHPL period, pursuant to
Supplemental Article 12 of LD No. 491 cited below, see Atamer, K.: “Yargitay
Kararlar1 Isiginda Deniz Ticareti ve Deniz Sigortast Hukukunda Giincel Sorunlar ve
Gelismeler”, Ticaret Hukuku ve Yargitay Kararlart Sempozyumu XXIII, Bildiriler -
Tartismalar, 12 June 2009, Ankara 2009, p. 247-250 (“Glincel Sorunlar”); Atamer,
K.: “Baglama Kiitiigii: Yasama Amac1, Uygulama Alami ve Ozel Hukuk Kurallarina
Etkisi”, Journal of Banking and Trade Law, 2009, Vol. XXV, No. 4, (Prof. Dr.
Firat Oztan’a Armagan), p. 301 ff. (“Baglama Kiitiigii”); Algantiirk Light, S. D.:
“Baglama Kiitligii Uygulama Yonetmeligi Hakkinda Degerlendirmeler”, Istanbul
Commerce University, Journal of Social Sciences, Autumn 2009/2, E. 8, No. 16, p.
49 ft.; Aksoy, S.: “Tiirk Deniz Hukukunda Yeni Bir Diizenleme: Baglama Kiitiigii”,
Prof. Dr. Firat Oztan’a Armagan, Vol. |, Ankara 2010, p. 63 ff.; Altop, A.:
“Baglama Kiitiigii ile Ilgili Yasal Diizenlemenin Getirdigi Baz1 Sorunlar”, Journal
of Maritime Law, 2005, E. 10, No. 1-4, (Edition Date: January 2011), p. 1 ff,;
Unan, S.: ““Baglama Kiitiigii” Ile Tlgili Baz1 Sorunlar”, Journal of Maritime Law,
2005, E. 10, No. 1-4, (Edition Date: January 2011), p. 15 ff. For works that address
the issue in accordance with Article 43 of LD No. 655 and RHPL, see Demir, I.:
“Yeni Baglama Kiitiigii Rejimi Uzerine Degerlendirmeler”, Ankara University
Journal of the Faculty of Law, 2015, Vol. 64, No. 1, p. 103 ff. (“Baglama
Kiitiigii”); Sozer, B.: Deniz Ticareti Hukuku, Gemi - Donatan - Tasiyan ve Deniz
Ticareti Hukuku 'nda Sorumluluk Rejimi, No. 2, Istanbul 2012, p. 239 ff. (Deniz Ti-
careti Hukuku); Seving Kuyucu, A.: “Baglama Kiitiigiine Kayitlh Gemilerin Miilki-
yetinin Ozel Hukuk Hiikiimlerine Gére Kazanilmasina Iliskin Esaslar”, Bulletin of
International Law and Private International Law, 2017, Vol. 37, No. 2, p. 689 ff.;
Atamer, K.: Deniz Ticareti Hukuku, Vol. 1, Istanbul 2017, p. 303 ff. (Deniz Ticareti
Hukuku-1); Atamer, K.: Deniz Ticareti Hukuku, Vol. Il, Gemilerin Esya Hukuku (1.
Fasikiil: Girig - Temel Kavramlar - Zilyetlik - Kanuni Rehin Haklart), Istanbul
2018, p. 54-57 (Gemilerin Esya Hukuku); Aydin, M.: Gemilerin Kaydedilmesi ve
Kayitlarmmin Silinmesi, Unpublished Master Thesis, Istanbul 2018, p. 182 ff.; Stzer,
B., Deniz Ticareti Hukuku (Ders Kitabi), Vol. 1, Girig - Gemi - Donatan ve Navlun
Saozlegmeleri, No. 5, Istanbul 2019, p. 105-109 (Textbook); Yazicioglu, E.: Kender -
Cetingil Deniz Ticareti Hukuku, No. 16, Istanbul 2020, p. 129 ff.; Kara, H.: Deniz
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nant — though controversial — the view is that the home port log does not

represent a ship registry.

The study will briefly explain the relevant provisions of the TCC that
apply to registered vessels, as well as the opinions that have been ex-
pressed in the doctrine on the legal qualification of the Home Port Log,
and then will also address the judicial rulings that evaluate the legal
qualification of the Home Port Log. The study will first provide infor-
mation on the rulings by the Court of Jurisdictional Disputes and the
Council of State*, which will ascertain which jurisdiction should be pur-
sued following the refusal of the relinquishment request from the Home
Port Log, and on the ruling by 11. CC of the Supreme Court of Appeals®,
which will evaluate the provisions that will be enforced to the transfer of
ownership of registered vehicles in the Home Port Log. Subsequently,
explanations will be provided on the ruling by the 12. CC of the Court of

Ticareti Hukuku, Istanbul 2020, p. 83-86; Topsoy, F.: Deniz Ticareti Hukuku I: Gi-
ris, gemi, donatan, deniz ticareti sozlesmeleri, I1stanbul 2020, p. 102-111; Yetis
Samli, K.: Gemi Miilkiyetinin Hukuki Islem Yoluyla Kazanilmasi, 1stanbul 2021, p.
31-38, 85-88, 205-212; Demiir, 1.: Deniz Ticareti Hukuku Ders Kitabi, Ankara 2021,
p. 145 ff. (Textbook).

4 See Council of State, 10. C., 15/06/2015, FN. 2011/10238, DN. 2015/3007 (Lex-
pera, ad. 23/01/2022); Court of Conflicts, CD., 09/04/2012, E. 2011/190, K.
2012/62 (Lexpera, ad. 23/01/2022); Court of Jurisdictional Disputes, CD.,
14/03/2016, FN. 2015/211, DN. 2016/111 (Lexpera, ad. 23/01/2022).

> See Supreme Court of Appeals, 11. CC., 19/11/2014, FN. 2014/10235, DN.
2014/17936. (Lexpera, ad. 23/01/2022); Supreme Court of Appeals, 11. CC,,
24/01/2018, FN. 2016/6580, DN. 2018/637 (Lexpera, ad. 23/01/2022). Along with
these decisions, the decision by the 11. CC. of the Supreme Court of Appeals ad-
dressing the technical log, which was rendered prior to the creation of the Home
Port Log, will be discussed. For the decision, see Supreme Court of Appeals, 11.
CC., 10/10/2006, FN. 2005/9373, DN. 2006/10070 (Lexpera, ad. 23/01/2022).
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Appeals 2021°, which addressed the qualification of the pledge right to
be established on these registered vehicles on Home Port Log, which
was the subject of the original review of the study, and therefore the le-

gal qualification of the Home Port Log.

I. PROVISIONS OF THE TURKISH COMMERCIAL CODE
REGARDING THE SHIP REGISTRY

The provisions of the Third Section, “Ship Registry” (articles 954-995)
and the Fourth Section, “Property and Other Real Rights” (articles 996-
1060) are incorporated among the provisions of the First Part, “Vessel”
in the Fifth Book, “Maritime Trade” in the TCC. Unless otherwise pre-
scribed in the Law, the provisions of the Fourth Section apply to vessels
that are registered with the “Turkish Ship Registry” (TCC art. 996). The
ownership and limited real rights in Turkish vessels that are not regis-
tered with the Turkish Ship Registry are governed by the moveable pro-
visions of the Turkish Civil Code No. 4721 (“TCA”) dated 22/11/2001’
by reference to the art. 9971 of the TCC. The extent of the vessels regis-
tered in the “Turkish Ship Registry,” as indicated in the art. 996 of the
TCC, should be determined in terms of the purview of the ship registry
provisions in the TCC and the provisions governing the real rights on the

vessels that are registered in these registers®. Undoubtedly, the vessels

& See Supreme Court of Appeals, 12. CC.,02/02/2021, FN. 2020/9457, DN. 2021/954
(Lexpera, ad. 23/01/2022).

" For the full text of the applicable Law, published in the OJ No 24607 dated

08/12/2001, see. <www.mevzuat.gov.tr> (ad. 23/01/2022).

For ship registers in relation to the TCC period see Yazicioglu, 95 ff.; S6zer, Deniz

Ticareti Hukuku, 119 ff.; Sozer, Ders Kitabi, 57 ff.; Topsoy, 65 ff.; Kara, 67 ff,;

Demir, Ders Kitabi, 101 ff.; Deniz Kaner, I.: Deniz Ticareti Hukuku, Vol. I-11, E. 4,
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that are registered in the “National Ship Registry” (“NSR”)° (art. 954-
985), which is governed by the TCC, fall under this scope. Despite the
fact that it has not yet achieved the status of a vessel, the provisions per-
taining to the “Registry for the Ships Under Building” are incorporated
in the articles 986 to 992 of the TCC (“RGUB”) (TCC art. 986-992).
The registry provisions will also apply to vessels currently being built
registered under RGUB.

The “Turkish International Ship Registry” (“TISR”), which was formed
with the Law No. 4490 on the Amendment to the Turkish International

Istanbul 2021, 30 ff. For the FTCC period, see also Okay, S.: Deniz Ticareti Huku-
ku, Vol. |, Giris - Gemi, Donatan ve Donatma Istirdki, Gemi Adamlari, E. 3, Istan-
bul 1970, p. 132 ff.; Kalpsiz, T.: Deniz Ticareti Hukuku, Vol. 1, Giris - Gemi, An-
kara 1971. p. 198 ff. (Deniz Ticareti Hukuku); izveren, A. - Franko, N. - Calik, A.:
Deniz Ticareti Hukuku, Ankara 1994, p. 34 ff.; Tekil, F.: Deniz Hukuku, E. 6, Istan-
bul 2001, p. 106 ff.; Can, M.: Deniz Ticareti Hukuku Dersi Kitabi, Vol. |, Giris -
Gemi - Deniz Hukuku Kigileri, Ankara 2003, p. 41 ff.; Caga, T. - Kender, K.: Deniz
Ticareti Hukuku, Vol. 1, Giris, Gemi, Donatan ve Kaptan, E. 16, Istanbul 2010, p.
72 ff.

® The TCC contains no reference to a “National Ship Registry.” Although the term
“ship registry” is most frequently used in articles 954-985 of TCC, the term “Turk-
ish Ship Registry” is also found (e.g., articles 958, 962, 996, 997, and 1121 of
TCC). Article 2 of the TISRL, on the other hand, defines “National Ship Registry”
as “ship registry provided in Article 839 and other articles of the Turkish Commer-
cial Code No. 6762 [TCC article 954 ff.]”. This definition was intended to differen-
tiate the ship registry governed by the Turkish Commercial Code from the TISR -
Yazicioglu, p. 97 fn. 168 - as the terms, “ship registry” and “Turkish Ship Registry”
used in the Turkish Commercial Code refer to NSR as a rule. However, it is noted
that the term “Turkish Ship Registry” as used in certain provisions (e.g., articles
996 and 997) should be interpreted broadly to include both NSR and TISR, see
Topsoy, 68. The same opinion - Yetis Samli, 84-85. Sozer - draws the same conclu-
sion in terms of Articles 996-997 of the TCC and contends that, with some exclu-
sions, TISR is a part of the Turkish Ship Registry system, see Stzer, Textbook, 92-
95. The author also criticizes the nomenclature of TCC, referring to TISR as a “reg-
ister system that lacks genuine qualification of registry”, see ibid, 61-63. A further
explanation will be provided below on the purview of the provisions of the TCC to
the ship registry in accordance with the article 995 of the TCC under the TISR and
TISR.
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Ship Registry Law and LD No. 491, dated 16/12/1999 (“TISRL”)!° and
the provisions of which are reserved in accordance with the TCC art.

995, is also a registry in the legal quality™®.

Pursuant to the art. 941 TCC (Turkish Commercial Code No. 6762 dated
29/6/1956% [“FTCC”] art. 824/2), although the term “registry” appears
under the name, “special register”'®, reserved by the Ministry of
Transport and Infrastructure (“MoTI”), it is undisputed that this regis-

try system is not legally acceptable®.

10 For the full text of the applicable Law, published in the OJ No 23913 dated
21/12/1999, see. <www.mevzuat.gov.tr> (ad. 23/01/2022).

“The principles governing the Turkish International Ship Registry, the transfer of
the registered rights, the procedures and principles on the relinquishment of the reg-
istry shall be determined by the regulation that the Ministry will produce.” (TISRL
art. 6/2). According to article 14 of the Turkish International Ship Registry Regula-
tion (“TISRY”) (OJ D: 23/06/2000, No: 24088) published pursuant to this regula-
tion; “The provisions of the Turkish Commercial Code and the Ship Registry Stat-
ute No. 8520 dated 31/12/1956, which do not violate the Law No. 4490 [TISRL]
apply for the procedures for registering vessels with TISR, as well as procedures for
vessel relinquishments, sales, name changes, mortgage registry, and other similar
procedures.” The purview of TCC provisions on real rights on vessels registered to
TISR will be discussed further below. See 11 V 3 b.

12 For the full text of the FTCC dated 30/06/2012, the last date in force, published in
the OJ No 9353 dated 09/07/1956, see. <www.mevzuat.gov.tr> (ad. 23/01/2022).

13 If a non-Turkish vessel under article 940 of the TCC is left to be operated inde-
pendently by a person who satisfies the requirements of article 940 of the TCC, this
vessel may draw the Turkish flag temporarily in accordance with the permit issued
by the MoT], subject to the conditions set forth in article 941/2 of the TCC. Pursu-
ant to article 941/3 of the TCC, vessels that draw the Turkish flag in this context are
registered under the name of a proprietary registry reserved by the MoT]I. For fur-
ther information see Siizel, C.: “815 Sayili Kabotaj Kanunu'nun Tiirk Ticaret
Kanunu ve Avrupa Birligi Mevzuati Uyarinca Degerlendirilmesi”, Bahgesehir Uni-
versity, Journal of the Faculty of Law, Vol. 10, No. 135-136, November-December
2015, p. 69-72.

14 Pursuant to the Legislative Decree No. 703 on the Amendment to Certain Laws and
Legislative Decrees in order to Comply with the Amendments to the Constitution
(the “LD No 703”) (OJ No. 30743 dated 09/07/2018 [3rd repetition]), the former
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The evaluation of the Home Port Log, the focus of the study, will take

place in a subchapter under a separate heading.
Il. HOME PORT LOG
A) RELATED LEGISLATION

The Home Port Log was established by the adoption of Law No 5897 on
the Amendments to Legislative Decree on the Establishment and Duties
of the Undersecretariat of Maritime Affairs and Certain Laws dated
6/5/2009 (“Law no 5897”)!, which took effect on 30/6/2009. Supple-
mental Article 12, “Home Port Log,” was incorporated into Legislative
Decree No. 491 on the Establishment and Duties of the Undersecretariat
of Maritime Affairs dated 10/8/1993 (“LD No. 491)' by virtue of Law
No. 5897. The provision, as issued, consisted of the following eight par-
agraphs:

“The owners or operators of vessels, marine and inland waterway ves-

sels for commercial or private use must register the vessels, marine and

“Ministry of Transport, Maritime Affairs, and Communications” has been renamed

“Ministry of Transport and Infrastructure.”

15 According to some works, this “special register” is listed as a ship registry under

Turkish law, see. Kalpsiz, Deniz Ticareti Hukuku, 201; Aksoy, 64; Demir,
“Baglama Kiitiigii”, 104-105. However, none of the listed works make reference to
the fact that the special register qualifies as a ship registry to which the provisions
of article 954 and others of TCC apply. On the other hand, some works explicitly
state that this does not accommaodate publicity function and is not technically a ship
registry. See Atamer, K.: “Alman Tiirk Hukukunda Gemilerin Bayrak Cekme Zo-
runlulugu, Gemi Siciline Kayit ve Hiikiimlerin Uygulama Alan1”, Journal of Bank-
ing and Commercial Law, 2009, Vol. XXV, No. 1, p. 188; Atamer, “Glincel Sorun-
lar”, 247; Atamer, “Baglama Kiitiigii”, 315; Atamer, Deniz Ticareti Hukuku, 747;
Demir, “Baglama Kiitiigii”, 106; Yazicioglu, 65; Topsoy, 102.

16 0J D: 16/05/2009, No: 27230.

17 0J D: 19/08/1993, No: 21673.
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inland waterway vessels with the home port log that will be established
by the Undersecretariat of Maritime Affairs under the port authorities,
save for those registered with the Turkish International Ship Registry and
those required to register with the National Ship Registry. The port
director shall be accountable for maintaining the home port log. The
records of inland waterway vessels operating in inland waters, not under
the jurisdiction of a port authority are preserved in the logs required to be
maintained by municipalities in compliance with applicable legislation.
The mayor shall be accountable for keeping the home port log to be
maintained by the mayorships. A regulation determines which munic-
ipalities will be authorized for inland waterways under the provisions of
this article. Within a month, authorized municipalities structure their

organizations for home port logs. [para. 1.]

The owner or operator must file an application for registry in writing within
six months of the effective date of this article for existing vessels, marine
and inland waterway vessels, and within one month of acquisition for new
vessels, marine and inland waterway vessels that will be initially
registered or the existing registry of which will be amended. The vessels,
marine and inland waterway vessels for which no registry application has
been filed within the given periods must be registered ex officio by the
relevant port authority and, in the inland waterways specified in the

preceding paragraph, by the relevant municipalities. [para. 2.]

The contracts that aim to transfer the ownership of vessels, marine and
inland waterway vessels, registered in the home port log must be signed
before the relevant port or municipalities. Otherwise, the contract shall

render null and void. [para. 3.]

The vessels, marine and inland waterway vessels owned by real foreign
nationals and for private use may be registered in the home port logs,
upon request and approval of the Undersecretariat of Maritime Affairs.

The vessels, marine and inland waterway vessels that have been regis-
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tered in this manner draw the Turkish flag, notwithstanding the provisions
of Article 823 of the Turkish Commercial Code No. 6762 dated
29/6/1956. However, the provisions of Law No. 815 dated 19/4/1926

shall be reserved. [para. 4.]

A license shall be issued for each vessel, marine and inland waterway
vessel that will be registered in the home port log. The port authority or
municipality where the home port log is maintained endorses licenses
annually. The endorsements shall be valid for a duration of one year. The
licenses that have not been endorsed in due time shall be rendered null
and void. The licenses and endorsements shall be subject to a fee set
out in the tariff no. 8 in the Section, “XIll- “Fees of Licenses and En-
dorsements for the Home Port Log” of the Act of Fees No. 492, dated
2/7/1964. The fee must be paid in advance in order to carry out licensing
and endorsing processes. No visa fee shall be charged for the year in
which the license was issued. The licenses issued for vessels, marine
and inland waterway vessels of private use can be endorsed for up to
five years, at which point the fee is computed and collected separately for
each year depending on the tariff of the current year. The taxpayer shall
be jointly and severally accountable for the payment of the fee with the
public officers who issue the license or carry out the endorsing process-
es. The vessels, marine and inland waterway vessels that have been
registered in the home port log and held a valid license shall be

exempted from all vessel's medical and lighthouse charges. [para. 5.]

The owner and operator of a vessel, marine, or inland waterway vessel
that lacks a license or fails to have been endorsed in due time shall be
penalized twice the license and endorsement fees that cannot be collect-
ed due to non-registration, and that vessel, marine, or inland waterway
vessel shall not be issued the paperwork required by maritime law, and
they will be prohibited from sailing, even within the port or inland water.

[para. 6.]
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Port authorities and municipalities shall levy administrative fines. Ad-
ministrative fines levied in accordance with this article must be paid
within one month. These administrative fines shall be subject to the pro-
visions of Law No. 5326 on Misdemeanours dated 30/3/2005. [para. 7.]

The procedures and principles governing the maintenance of a home
port log, the authority and responsibilities of port authorities and munic-
ipalities, the registration, relinquishment, and issuance of licenses, the
imposition of administrative fines and financial provisions, and other
matters pertaining to the implementation of this article shall be estab-
lished by a regulation to be issued by the Undersecretariat of Maritime
Affairs, provided that the Ministry of Finance delivers appropriate remarks

on financial considerations.” [para. 8.]

The regulation referred to in Supplemental Article 128 was published in
2009 under “Former Regulation for Home Port Log” (“FRHPL”)®. LD
No. 491 was repealed by Legislative Decree No. 655 dated 26/9/2011 on

Certain Regulations for the Field of Transport and Infrastructure, which
took effect on 1/11/2011 (“LD No. 655”)'° Supplemental Article 12 of
LD No. 491 was subrogated by the art. 43 of LD No. 655, which con-

tains the following two paragraphs:

“The owners or operators of vessels, marine and inland waterway ves-
sels for commercial or private use must register such vessels, marine
and inland waterway vessels with the home port log, save for those regis-
tered with the Turkish International Ship Registry and those required to
register with the National Ship Registry.

18 0J D: 14/09/2009, No: 27349.

19

OJ D: 01/11/2011, No: 28102. The LD No. 655, which was referred to as “the
Legislative Decree on the Organization and Duties of the Ministry of Transport,
Maritime, and Communications” when initially published in OJ, has taken its cur-
rent shape with Article 31 of LD No. 703.
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A regulation establishes the procedures and principles for registering in
the home port log, as well as the manner in which and by whom actions

and procedures must be managed.”

As can be noticed, contrary to the repealed LD No. 491 Supplemental
Article 12, no reference to the detailed substance was made and the sec-
ond paragraph provides that the regulation would establish “the proce-
dures and principles for registration, as well as the manner in which and
by whom actions and procedures must be managed.”?® In this context,
the Regulation for Home Port Log (“RHPL”)?!, which took effect on
25/9/2014, subrogated FRHPL (art. 37, RHPL).

B) OBLIGATION TO REGISTER

According to the art. 431 of the LD No. 655, which is basically a repeti-
tion of the Supplemental Article 121 and first sentence of the LD No.
491; “The owners or operators of vessels, marine and inland waterway
vessels for commercial or private use must register such vessels, marine
and inland waterway vessels with the home port log, save for [1] those
registered with the TISR and [2] those required to register with the MSG.”?2

20 Contrary to the detailed regulation in Supplemental Article 12 of LD No. 491; in
the line that relegating all matters pertaining to the Home Port Log to the regulation
renders the provisions in the RHPL legally void and their validity questionable, as
provided in Article 43/2 of LD No. 655: Demir, “Baglama Kiitiigii”, 108-109;
Demir, Ders Kitabi, 145.

2L For the full current text of the RHPL, published in the OJ No 29130 dated
25/09/2014, see. <www.mevzuat.gov.tr> (ad. 23/01/2022).

22 The only difference was the provision of Article 12 of LD No. 491, “(...) must reg-
ister the vessels, marine and inland waterway vessels with the home port log that
will be established by the Undersecretariat of Maritime Affairs under the port au-
thorities.”
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In terms of substance, the art. 9 of FRHPL - compared to the art. 9 of
RHPL, which it subrogated - was also drawn up with a similar substance
to that in Supplemental Article 12 of the LD No. 4912, According to the
art. 9 of FRHPL; [a] the commercial vessels having a gross tonnage of
less than 18 gross tons with optional registration to NSR pursuant to the
articles 840 and 844 of FTCC (TCC articles 956-957), as well as [b] the
vessels that are not classified as commercial vessels under the art.
822/2/(1) of FTCC (TCC art. 935/2/[a]) were obligated to be registered
with the Home Port Log?*. The aforesaid regulations brought along some
interpretive challenges during this period. Judging by the review, the
related legislative provisions pertaining to the NSR are as discussed, in
those vessels that are registered with the NSR would be concurrently
registered in the Home Port Register?®, and focused on the outcome that

the only possibility for the vessels with optional registration to NSR

23 According to article 9/1 of the FRHPL, [1] all commercial vessels under 18 GRT,
[2] all marine and inland waterway vessels for commercial use, and [3] all vessels,
marine and inland waterway vessels for private use are obliged to be registered. As
can be noticed, save for the “marine and inland waterway vessels”, the vessels that
were obliged to be registered with the Home Port Log were the commercial vessels
that were not obliged to be registered with the NSR, as well as the vessels covered
by article 935/2/(a). It should be noted, however, that the definition of “vessel” in
RHPL is broader than that in article 931/1 of TCC.

24 Each commercial vessel with a gross tonnage of 18 GRT or above is obliged to be
registered with NSR (article 957 of TCC). The registration of [1] the small com-
mercial vessels less than 18 GRT and [2] those listed in article 935/2/(a) of TCC
among the vessels recognized as “permissible to register” with NSR in Article 956
of the TCC, with NSR is optional.

% See Demir, “Baglama Kiitiigii”, 125 ff. Such work was drawn up after the RHPL
came into effect. The work, however, was based on the art. 43/1/s.1 of LD No. 655.
For the author’s work, in which he provided explanations pursuant to the art. 9/1 of
the RHPL and evaluated the statement in article 43/1 of LD No. 655 was incorrect,
see Demir, Ders Kitabi, 148-149.
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would be registered with the Home Port Log?®. The prevailing view was
that the owners of the vessels that had been registered with NSR on an
optional basis under the TCC had two alternatives after the obligation to
register provided by RHPL, and that the obligation provided that vessel
would be either registered with the NSR or the Home Port Log?’.

The consequent ambiguity has been resolved to some extent by the revi-
sion of the art. 9/1 of RHPL. The Art. 6/1 of RHPL stipulated that the
owners or operators of vehicles described in art. 9/1 of RHPL must reg-
ister them in the Home Port Log and get a license. According to the art.
9/1 of the RHPL, [a] commercial vessels, marine and inland waterway
vessels with a gross tonnage of less than 18 GRT and a length of at least
2.5 meters that have neither been registered with NSR or TISR, as well
as [b] vessels, marine and inland waterway vessels with a length of at
least 2.5 meters for private use are obliged to be registered with the

Home Port Log.

The foregoing ambiguity has been resolved for commercial vessels with
optional registration to NSR by the phrase in the art. 9/1/(a) of RHPL,
“... has neither been registered with National Ship Registry or Turkish
International Ship Registry.” However, the failure to repeat such a
phrase in the art. 9/1/(b) perpetuates the same interpretive challenges
with respect to non-commercial vessels. Much less, the failure of art. 9
of the RHPL to overlap with the art. 43/1 of the LD No. 655 makes it

% See Atamer, “Baglama Kiitiigii”, 357-358.
21 See Atamer, “Baglama Kiitiigii”, 357-358; Altop, 8-10; Unan, 26.
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inevitable to criticize against the backdrop of the legality principle?®.
Although no changes to art. 43/1/1 of LD No. 655 have been made, it is
possible to assert that the criticisms raised towards art. 9 of the FRHPL
were taken into consideration when drafting art. 9/1 of the RHPL. Alt-
hough art. 43/1 of the LD No. 655 remains in force, the provision is con-
strued by the doctrine in parallel with the art. 9/1/(a) of RHPL.

Although it has only been stated in art. 9/1/(a) that the obligation to reg-
ister in the Home Port Log applied to vehicles that have not been regis-
tered with NSR or TISR, the phrase therein is construed to include the
vessels in art. 9/1/(b)?°. To summarize, the following can clarify what

should be construed from the provision:

The following vessels that have neither been registered with National
Ship Registry nor the Turkish International Ship Registry,

a) commercial vessels, marine and inland waterway vessels with a gross

tonnage of less than 18 GRT and a length of at least 2.5 meters, and

b) vessels, marine and inland waterway vessels with a length of at least
2.5 meters for private use

are obliged to be registered.

28 Besides article 9/1 of the RHPL, which contains the obligation to register with the
Home Port Log, the following paragraph lists the vehicles that could be registered
optionally therein. Seven argued in the doctrine that article 9 of RHPL, which was
published based on article 43/2 of LD No. 655, was drawn up in substance contrary
to article 43/1 of Decree No. 655, and therefore only article 43/1 should be taken in-
to account regarding the obligation to register. See Seven, V.: Ticari Islemlerde
Taginwr Rehni Kanunu 'na Gore Tasmwr (Varlik) Rehni, E. 2, Istanbul 2019, p. 64-65.

2 See Atamer, Gemilerin Esya Hukuku, 51-52; Seving Kuyucu, 696-697; Yazicioglu,
138 and fn. Here 226; Demir, Ders Kitabi, 148-149.
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The “vessels, marine and inland waterway vessel” referred to in the art.
43/1 of LD 655 are also defined in art. 4 of the RHPL, under “Defini-
tions”*. Contrary to art. 931/1 of the TCC, according to the definition of
“vessel” drawn up in the Law No. 4922 on the Protection of Life and
Property at Sea dated 10/6/1946%!, “any vehicle able to navigate at sea
with a tool other than oars, regardless of its name, tonnage, or intended
use” is a “vessel” under the purview of RHPL (art. 1/1/[f] of RHPL).
This definition is broader than that in the TCC®2. The “marine vessel”
and the inland water vessel, the two groups of vehicles, save for the
“vessel”, are respectively defined as “all kinds of vehicles and structures
capable of floating in the sea and capable are operated for the purpose
for which they were allocated” and “all types of boats and structures
operated in inland waterways, other than vessels” (art. 1/1/[e] and [i] of
the RHPL).

As can be noticed, the obligation to register has also been introduced for
the “structures”. Indeed, it is debatable whether the vehicles that are re-
ferred to as “structure” qualify as vessels under art. 931/1 of TCC. None-

theless, if the structures are not required to move in water for the func-

30 About the topic, see. Sozer, Deniz Ticareti Hukuku, 244-248; Sozer, Ders Kitabr,
107-108; Atamer, Deniz Ticareti Hukuku, 688-689; Atamer, Gemilerin Esya Huku-
ku, 79 ff.; Yazicioglu, 137-140; Yetis Samli, 31 ff. For definitions in FRHPL, see
also Aksoy, 73 ff.; Unan, 19-21.

31 For the full text of the applicable Law, published in the OJ No 6333 dated
14/06/1946, see. <www.mevzuat.gov.tr> (ad. 23/01/2022).

32 According to the definition in article 1/b.(B) of Law No. 4922, a “vessel” refers to
as “any vessel able to navigate at sea with a tool other than oars, regardless of its
name, tonnage, or intended use (...)”. Unlike the definition therein, the term “type”
is utilized in place of the term “name” in article 4 of RHPL. Siizel, C.: “Tiirk Mev-
zuatinda Gemi Tanimi1”, Prof. Dr. Rona Serozan’a Armagan, Vol. 11, Istanbul 2010,
p. 1619, 1625-1626 (“Gemi Tanimi™).
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tion for which they were allocated, it appears to be obligatory to register
a vessel that does not have the qualification of a vessel under Art. 931 of
the TCC and not possible to be registered to the NSR, in the Home Port
Log. The expansion of the vessel definition through TISRL and the list
of special-purpose and specially built vessels every day bring along am-
biguity in this regard. To exemplify, although it is arguable whether the
floating dock qualifies as a vessel under Art. 931 of the TCC, the pre-
vailing view is that this vessel is not a vessel®. If this vehicle is not qual-
ified as a vessel, the provisions of the TCC governing maritime trade
will not apply to it. Therefore, it is clear that the provisions of the TCC
pertaining to the ship registry will not apply to that vessel. On those
grounds, there is no obligation to register that vehicle, as registration
with NSR is not possible. The floating dock qualifies as a marine vessel
under RHPL, based on the definition of a marine vessel in RHPL. Fol-
lowing a revision to the list of special-purpose and specifically built ves-
sels in 2016, the floating dock was included in the said vessel list, and
the floating dock qualified as a vessel under TISRL as those vehicles are
included in the definition of vessel**. TISRL provide no obligation to

33 About the topic, see Okay, 83; Kalpsliz, Deniz Ticareti Hukuku, 81; Caga - Kender,
47 fn. 2; Aybay, G.: Decisions by the Supreme Court of Appeals, noted for Mari-
time Trade Law, Istanbul 2000, p. 51 ff.; Tekil, 71 ff.; Atamer, Deniz Ticareti
Hukuku, 659-661; Yazicioglu, 48 fn. 77; Sozer, Ders Kitabi, 28; Siizel, “Gemi
Tammi”, 1616 fn. 4, 1643.

3 This amendment was accomplished in compliance with a letter from the General
Directorate of Marine and Inland Waters Regulation, dated 30/12/2016 and refer-
enced as E. 98898, under the Ministry of Transport, Maritime and Communications
- equivalent of the MoTl at the time - see <https://www.denizticaret
odasi.org.tr/tr/sirkuler/turk-uluslararasi-gemi-siciline-tescil-edilecek-ozel-maksatli-
ozel-yapili-gemiler-listesi-8990> (ad. 17/02/2022). The floating dock is also
included in the current version of the list, see <https://www.denizticaret

DEHUKAMDER - Volume: 4/ Issue: 1/ Year: 2021, pp. 33-248



156 Legal Qualification of the Home Port Log

register. In this case, it is now possible to state that it was possible, but
not obligatory, to register solely in the home Port Log until 2016, when
RHPL imposed an obligation to register floating docks and if he wishes,
the owner of the floating dock may register his vessel with TISR with
the inclusion of floating docks in the list of special-purpose and specially

built vessels in 2016.

One of the primary sources of confusion in terms of the registry system,
in our opinion, is whether a vehicle falls inside the definition of a vessel
under which legislation. Under this framework, the abolition of disparate
definitions through legislative amendments, the regulations for the regis-
tering vessels with Home Port Log in the TCC, and repeal of the provi-
sion of Art. 957 on the freedom of registration mandated by the TCC for
commercial vessels under 18 GRT and non-commercial vessels would

be important to considerably resolve the interpretive challenges.

C) LEGAL QUALIFICATION AND THE PROVISIONS
DISCUSSED THEREOF

The prevailing view on the legal qualification of the Home Port Log is

that it is not a genuine ship registry system®. Some of these views were

odasi.org.tr/tr/Media/ViewerWithName/18563?fileName=1130_ 2747_2747_1130.
pdf> (ad. 17/02/2022). For further information, see Siizel, C.: “Tiirk Uluslararasi
Gemi Sicili Kanunu’nda Yapilan Degisikliklerin Yargi Kararlar1 ve Ozelgeler Ile
Birlikte Degerlendirilmesi”, DEHUKAM Journal of the Sea and Maritime Law,
2020, Vol. 3, No. 2, p. 734 ff.

% In the line with the period of Supplemental Article 12 of the LD No. 491: Altop, 1
ff.; Unan, 21. Contrary to this period: Algantirk Light, 51-52. In the line with the
applicable legislation: Demir, “Baglama Kiitiigii”, 117-120; Demir, Ders Kitabi,
147; Sevin¢ Kuyucu, 690-691; Sozer, Deniz Ticareti Hukuku, 240-243; S6zer, Ders
Kitabi, 105-106; Yazicioglu, 131-135 ff.; Topsoy, 103-105. Contrary to the appli-
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argued during the periods when Supplemental Article 12 of the LD No.
491 and the Article 43 of the LD No. 655 were in force, and contested
by considering the said regulations. On the other hand, some authors
have voiced divergent views on the legal qualification of the Home Port
Log for both periods. The following sections will convey the viewpoints
expressed on the issue while taking into account the provisions of the

legislation that prompted the talks.
1- The Purpose Establishment and Nomenclature
a) Legislation Pertaining to Home Port Log

While evaluating the legal qualification of the Home Port Log, it was
first debated whether the authors intended to create a fourth register in

maritime law with this registration system.

According to Law No. 5897, the opinion that has risen to prominence on
this issue since the publication of Supplemental Article 12 of LD No.
491 is that this article does not seek to establish a registry. The first justi-
fication raised for that opinion is the nomenclature adopted in the Gen-

eral Justification of Law No. 5897% and in Supplemental Article 12/1/s.

cable legislation: Atamer, Deniz Ticareti Hukuku, p. 317-325; Atamer, Gemilerin
Esya Hukuku, p. 54-57; Seven, p. 64-66; Goziiyesil, F. F.; “Sicile Kayith (Miseccel)
Gemilerin Anonim Sirketlere Sermaye Olarak Getirilmesi”, Ankara Hac1 Bayram Veli
University Journal of the Faculty of Law, 2020, Vol. XXIV, No. 3, p. 171-174.

The General Justification of the Law No. 5897 states, “There are many vessels,
marine and inland waterway vessels that have not been registered in one of the
Turkish ship registries. It is predicted that roughly 60 thousand vessels, sea and in-
land waterway vessels fall under that scope by the end of 2007. The presence of
many unregistered vessels, marine and inland waterway vessels further complicate
the enforcement of legislation governing the protection of life, property, at sea and
the environment. It aims to conduct inspections and certification in accordance with
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1. The first aspect to underline in this context is that the term “log” was

preferred rather than “registry” in the provision®’. Additionally, it has

been argued that the said regulation does not resolve private law con-

cerns about unregistered vessels and vehicles, and only established a

“registry system” with a limited focus on public law issues, such as ad-

ministrative law, and environmental law, and tax law®. This approach

has still remained valid following the adoption of LD No. 655%°. Against

37

38

39

international standards through obligation to register all unregistered vessels, ma-
rine and inland waterway vessel, to prohibit boats with unknown qualifications and
owners, and to prevent human smuggling through uncontrolled boats.” See Bill of
Law on the Amendments to Legislative Decree on the Establishment and Duties of
the Undersecretariat of Maritime Affairs and Certain Laws by Istanbul congressman
Mehmet Domag, Antalya congressman Hisnl Colli and 38 congressmen in GNAT,
as well as the Plan and Budget Commission Report (2/266, 2/268), Term: 23, Legis-
lative Year: 2, Item No: 257, p. 1.

In the line within the framework of the Supplemental Article 12 of the LD No. 491:
Atamer, “Baglama Kiitiigii”, 343. In this view within the framework of Article 43
of the LD No. 655: Demir, “Baglama Kiitiigii”, 120; Yazicioglu, 131. Agreement
with the authors: Yetis Samli, 85. In the line that the concepts of “registry” and
“log” employed in article 4/1/(a) of RHPL also support that conclusion: ibid, 85.

In the line within the framework of the period of Supplemental Article 12 of the LD
No. 491: Atamer, “Baglama Kiitiigii”, 343.

See Demir, “Baglama Kiitiigii”, 117-118. Yazicioglu, 131 ff.; Yetis Samli, 33-34.
The definition of “Home Port Log” under article 4/1/(a) of the RHPL is as follows:
“Electronic registry system consisting of main and auxiliary logs and a home port
log file in which the vessel, marine and inland waterway vessel is registered.” In the
line where the definition specifies that the Home Port Log is inadequate to qualify
as a ship registry: Sevin¢ Kuyucu, 692. Additionally, contrary to the General Justi-
fication, it is indicated that the purpose of establishing the Home Port Log is to gen-
erate revenue for the Administration, see Sozer, Deniz Ticareti Hukuku, 241-243;
Sdzer, Ders Kitabi, 105. For criticism on the provided financial obligations, see Al-
top, 3-4. In the line that the purpose of Law 5897 is to increase the number of Turk-
ish-flagged boats and to boost boat imports while maintaining control over them
through the registration of all unregistered vessels: Aksoy, 67-69. Indeed, the study
that reviewed the legislative history of the Home Port Log concluded that there
were two objectives: eliminating ant unregistered vessels and marine vehicles dur-
ing the period when it was formed, and resolving tax law problems, see Atamer,
Deniz Ticareti Hukuku, 317-325. For the author’s view that the Legislator has no
intention of establishing a registry pursuant to Supplemental Article 12 of LD No.
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the backdrop, attention is drawn to the fact that Art. 995 of the TCC has
no similar clause referring to the TISR in the law governing the Home
Port Log*. Nonetheless, considering the adoption dates, the legislation
pertaining to the Home Port Log was published in the OJ in 2009 and the
TCC No. 6102 was published in 2011.

When Supplemental Article 12 of LD No. 491 and FRHPL were in
force, the following arguments were made in support of the view that the
aforesaid legislation was intended to establish a registry*!. It is possible
[1] to hold ports and municipalities responsible for the registration of
vehicles (Supplemental Article 12/1 of LD No. 491%?) [2] to issue a “cer-
tificate of title” (art. 4/b/[f] of FRHPL*), [3] to seek the “registry” as a
prerequisite for ownership transfer (Supplemental Article 12/3 of LD

491, see Atamer, Gemilerin Esya Hukuku, p. 54-55. For similar remarks on the in-
tention of the Legislator, see Demir, “Baglama Kiitiigii”, 109-113.

40 See Sozer, Ders Kitabi, 105. On the other hand, Atamer stressed that a simpler
approach might be followed for the registration of vehicles covered by the Home
Port Log with NSR for the period in which the Additional Article 12 of the LD No.
491 took effect. The substitution of the terms “vessel” and “vehicle” in article 4/1
of FRHPL with the term “vessel” in article 816/1 of FTCC [TCC article 931] suf-
fices to pave the way for registration of vehicles that can be registered in the Home
Port Log with the NSR. The Author interpreted the Legislator’s failure to pursue
this course as a term’s indication that he had no intention to have the vehicles regis-
tered in a registry, see Atamer, “Baglama Kiitiigii”, f. 343.

41 For opinions and justifications, see Algantiirk Light, 51.

42 The rule that the Home Port Log would be maintained by the port or municipality
directorates was also incorporated in Article 5 of FRHPL. Article 5 of RHPL,
which supersedes Article 5 of FRHPL, is the only regulation in this direction
throughout the time covered by article 43 of LD No. 655.

“Certificate of Title: It identifies the natural or legal entities who intends to register
a vessel, marine, or inland waterway vessel on their behalf in the home port log, and
refers to the certificate issued in compliance with applicable legislation, (...).” This
definition was repeated in article 4 f. 1 b.(g) of RHPL.

43
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No. 491; art. 14 of FRHPL**), [4] to acquire the right to draw the Turk-
ish flag and to have a license issued by accomplishing the Home Port
Log (Supplemental Article 12/4 and f/5 of LD No. 491; art. 15 of
RHPL*), and [5] to register in the Binding Register by way of precau-
tionary attachment, interim injunctions, and chattel mortgage (art. 10 of
FRHPL%).

One of the views argued while evaluating whether or not it is intended to
establish a registry is that the RHPL established by art. 43 of LD No.
655 serves a different purpose than the FRHPL established by Supple-
mental Article 12 of LD No. 491 and that the Home Port Log qualifies
as a registry under the new regulation*’. These views are based on the
provisions on the name of the vessel (art. 11 of RHPL), the obligation to
draw the Turkish flag (art. 12 of RHPL), the transfer of ownership (art.
14 of RHPL), the registered chattel mortgage and compulsory execution
(art. 10 of RHPL) and objection (art. 24)*8. Besides, it is highlighted that
the terms “register” and “registry” can be used to have the same meaning
as the terms “log” and “record” in the general provisions of the TCA and

in the special provisions of the Maritime Trade Law, and therefore the

4 Article 14 of FRHPL was subrogated with article 14 of RHPL.

4 Article 12 of FRHPL further stipulates the obligation to draw the Turkish flag for
vessels and vehicles registered in the Home Port Log, as well as the regulation of
the license proving such right. The sole provision that regulates these matters
throughout the time covered by article 43 of LD No. 655 is article 12 of RHPL, a
repetitive article 12 of FRHPL.

4 Article 10 of FRHPL was subrogated with article 10 of RHPL.

47 For further information, see Atamer, Deniz Ticareti Hukuku, 317-325.

4 See Atamer, “Gemilerin Esya Hukuku”, 54-56.
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legal qualifications of the registry systems cannot be judged just on the

word employed*®.

The next section of the study will address determining the legal qualifi-
cation of the Home Port Log and other applicable regulations, followed
by the explanations about the provisions of FRHPL and RHPL listed
above that have been the subject of discussion.

b) Other Legislation

Other provisions of the regulation governing the genuine registry quali-
fication of the Home Port Log may be significant for verbal interpreta-
tion. The first of them is the definition included in the Draft Ship Regis-
try Regulation (“SRR-D”)*°, which is expected to be published in ac-
cordance with art. 994 of the TCC but is currently under development.
The term “Home Port Log” is defined therein as “(...) Electronic registry
system consisting of main and auxiliary logs and a home port log file in
which the vessel, marine and inland waterway vessel is registered” (Art.
4/1/[a] of the SRR-D.) Although the definition makes no reference to the
Home Port Log being qualified as a ship registry, the Home Port Log is

4 See Atamer, “Gemilerin Esya Hukuku”, 52-54. In the same view that although it
specifically indicates that the Home Port Log is not a register, the nomenclature
employed would not be determinative: Topsoy, 104-105. In the line that it is not
possible to act solely on the basis of the use of words, see Goziiyesil, 171-174. In
the line that rather than the literal meaning of the terms employed, the legislator’s
intention should be considered when evaluating whether a register is a registry or
not: Seving Koyucu, p. The special registry maintained in accordance with article
941/2 of TCC was listed among in the ship registry in the decision of the 12. CC of
the Supreme Court of Appeals, which will be discussed below. The matter will be
discussed in further detail later; see 11 C 2 c.

50 For the regulation, see Il C 3 ¢ aa below.
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included in the list of ship registers in art. 38 of the SRR-D on proce-
dures on the Ship Registry Information System (“GESBIS”)°'*2, Howev-
er, it would be rational that this legislation has been in draft form for an
extended period of time and did not take effect on the date the study was
published.

A second example would be the Regulation for Measuring the Tonnage
of Vessels (“RMTV”)>3. The 2009 wording of Art. 2, which establishes
the scope of the RMTYV, provided that the RMTV would include “vessels
that are registered in any of the Turkish Ship Registries, whether obliga-
tory or optional and marine vessels upon request of the owner or his
authorized agent.” This phrase was replaced by the amendment in
2013°* by “Vessels and marine vessels that are registered in any of the
Turkish Ship Registries or Home Port Log, whether obligatory or op-
tional.” Additionally, the definition of “Ship Identification System” in

51 For the GESBIS, see II C 3 ¢ bb below.

52 “In the event that the Ship Registry, Turkish International Ship Registry, or Moor-

ing Register receives a request to register a vessel partially or entirely built in Tur-
key, the vessel is verified via GESBIS to see if she is listed in the registry for ves-
sels under construction. If the vessel is registered in a registry for vessels under
construction, the vessel registration with either the ship registry or Home Port Log
is completed in GESBIS after the technical information when the structure has been
completed has been uploaded to GESBIS and the measure / tonnage paper has been
produced (...)” (art. 38/5/s. 1 and s. 2 of the SRR-D)

53 0J D: 12/03/2009, No: 27167. The title of the RMTYV, which was formerly pub-
lished as “Regulation for Measuring Tonnage of Vessels and Marine Vessels,” has
been changed to its present title in compliance with article 1 of the Regulation on
Amendment to the Regulation for Measuring Tonnage of Vessels and Marine Ves-
sels (“RMTV-Amended [2013]”) (OJ D: 7/06/2013, No: 28670). For the current
full text of the RMTV, see <www.mevzuat.gov.tr> (ad. 23/01/2022).

% RMTV-Amended [2013] art. 2.
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art. b.(p) >>of RMTV 2021, which was included in art. 4, “Definitions,”
distinguishes the vehicles registered in the Home Port Log from the ves-
sels that are registered in the ship registry®®. In this regard, it may be
stated that the Home Port Log is not among the “Turkish ship registries”
for the RMTYV, but rather a separate registry system. Another example is
the 2019 amendment to the definition, of “new vessel and marine vessel”
in Art. 4/1/b of the Regulation on Building, Modification and Mainte-
nance-Repair of Vessels and Marine Vessels (“GemiinsaY”)®"*8. The
definition in the text published in the OJ in 2015 referred in GemilnsaY
to as “Vessels or marine vessels that obtained a building permit after it
took effect.” Following the amendment, the definition was changed to
“vessel and watercraft or marine vessel that obtained a building permit
after 7/2/2016 or that was not obligated to obtain a building permit but
was registered in one of the Turkish ship registries or the Home Port
Log after this date.” Within the framework of this regulation, it appears
possible to claim that the Home Port Log is not qualified among the

Turkish ship registries and has a different registry system.

% Regulation on Amendment to the Regulation for Measuring Tonnage of Vessels
and Marine Vessels (OJ D: 03/07/2021, No: 31530) art. 1.

“Ship identification system: refers to the electronic technology that the Ministry
allocates to the ship owner and contains the identification number designated to the
vessel for the purpose of monitoring, ensuring the safety of, and protecting the pub-
lic interest in, vessels and marine vessel registered in any of the ship registers or
home port log by tonnage measuring.”

5 0J D: 07/11/2015, No: 29525.

%8 Regulation on Amendment to the Regulation on Building, Modification and
Maintenance-Repair of Vessels and Marine Vessels (OJ D: 06/04/2019, No: 30737)
art. 2.

56
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2- Issuance of Certificate of Title and License

As previously stated, the provisions of RHPL governing the acquisition
of the right to draw the Turkish flag through the issuance of a certificate
of title and a license are among the factors indicating that the Home Port
Log qualifies as a ship registry. the documentation necessary for the reg-
istration of a vehicle with the Home Port Log includes “an official doc-
ument from judicial or administrative authorities verifying her right”
(Art. 16/1/[d] of the RHPL). The document referred to as a “Certificate
of Title” in RHPL is defined as, “a document that identified the natural
or legal entities who intend to register a vessel, marine, or inland wa-
terway vessel on their behalf in the home port log, and issued in compli-
ance with applicable legislation” (Art. 4/1/[g] of the RHPL). The license
issued by the port authority or municipality to a vehicle registered in the
Home Port Log, which must be maintained®®, serves as proof that such
vehicle is permitted to draw the Turkish flag (art. 12/2 of RHPL).

Criticisms have been posed in the doctrine to justify the legal qualifica-
tion of the Home Port Log by the certificate of title and license. At this
point, it is stated that the certificate of title is a document proving that
the person registered as the owner in the Home Port Log has title to such
vehicle, rather than a document issued by the port authority. In terms of

59 Article 6/1 of RHPL infers that obtaining a license is for vehicles that are obligated
to be registered in the Home Port Log in accordance with article 9/1. However, ac-
cording to the provision of the RHPL pertaining to the license, this license must be
issued to “any vessel, marine vessel, and inland waterway vessel registered in the
home port log” (art. 18/1/s. 1 of the RHPL). According to article 27 of the RHPL,
“Arrest of Ships,” “Documents required by maritime legislation shall not be issued
to vessels, marine and inland waterway vessels without a license and they shall not
be permitted to sail, even within the port or inland waterway vessels.” Additionally,
the RHPL provides that vehicles without a valid license shall be banned from sail-
ing and shall be moored to the nearest port (article 18/6).
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the license, the function of such document indicates that a vehicle has
been registered in the Home Port Log and that this vehicle serves no
purpose other than to prove the right to draw the Turkish flag — showing
that the Home Port Log is a registry - and contains the distinguishing
features of the registered vehicle®, as well as “facilitates administrative
and financial control”®!. The formation of a Home Port Log is justified
as, “It aims to conduct inspections and certification in accordance with
international standards through the obligation to register all unregis-
tered vessels, marine and inland waterway vessel, to prohibit boats with
unknown qualifications and owners, and to prevent human smuggling
through uncontrolled boats.” To register unregistered vessels, the own-
ers of the vessel must be identified and the specifications and qualities of
the vessels must be recorded. According to the explicit proclamation in
Art. 940/1 of the TCC, every Turkish vessel would draw the Turkish
flag. Therefore, the distinguishing factor for the right to draw the Turk-
ish flag is not whether or not the vessel has been registered with a regis-
try. We believe that the regulations governing the certificate of title and
license in RHPL are insufficient to qualify the Home Port Log as a genu-
ine registry. Even less, the use of the term “license” instead of “certifi-
cate” in the RHPL legislation, in contrast to the TCC and TISRL, might
be construed as an endeavour to reorganize the legislation.

8 The information to be on the license is included in article 18/4/(a) to (i) of the
RHPL. Accordingly, the license includes the name, type, port home log and number
of the vessel or vehicle, the place and year of building, the building material, the
power and number of the engines, the brand and serial number of the engines, the
full length/breadth/depth in meters, gross and net tonnage, as well as the names,
Turkish identity numbers/Tax numbers and share ratios of the owners or the joint
owners in case of association of shipowners or joint ownership, and the expiry date
of the license.

81 See Yazicioglu, 132. In the line that said documents did not qualify the Home Port
Log as a ship registry: see also Demir, Ders Kitabi, 147.
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3- Registry Functions and Regulations on Real Rights
a) Registry Functions

aa- Within the Framework of the Provisions of the TCC

Official registers, as defined in Art. 7/1 of the TCA, “provide evidence
for the accuracy of the facts they have documented.” Ship registers are
also “official registers®®” under the said provision. The first of the func-
tions of the ship register under the principles that find a particular regu-
latory space in the TCC is that the records therein are publicized®. The
publicity principle is set out in art. 973/1 of TCC, “The ship registry is
accessible. Anyone who pays the fee can view their registry records and
obtain approved or unapproved copies.” Furthermore, the ship register
records establish a presumption of real rights®4. In accordance with TCC
art. 974, titled “Presumption of Registries,” the presumption becomes
the current issue that the person who is registered as the owner in the
ship registry is the owner and that the person to whom a vessel mort-
gage, a right of lien, or a usufruct right has been conferred is the owner
of the said right (art. 974/1 and 974/2). According to the presumption
from the relinquishment of a registered right, it is accepted that the re-
linquished real right does not pertain to such a person (f/3). Finally, in

62 Kalpstiz, Deniz Ticareti Hukuku, 239; Caga - Kender, 72.

8 For the publicity principle in ship registers, see Kalpsiiz, Deniz Ticareti Hukuku,
236-239; Okay, 135; Izveren - Franko - Calik, 40; Can, 46.

6 About the topic, see Atamer, Gemi Ipotegi, 274; Sozer, Deniz Ticareti Hukuku,
137-141; SoOzer, Ders Kitabi, 74-75; Yazicioglu, 109; Demir, Ders Kitabt, 122-127,
Deniz Kaner, 36-38. For article 884 of FTCC, also see Akinci, Gemi Ipotegi, 52-54;
Okay, 136; Kalpstiz, Deniz Ticareti Hukuku, 239-241; Can, 59-60; Caga - Kender, 78.

8 The subsequent fourth paragraph reserves the provisions of Article 992 of the TCA.
Hence, it has been afforded the opportunity to make use of the rights from posses-
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accordance with the “trust in the register principle” conferred by art. 983
of the TCC, it is discussed how to preserve the gains of decent persons
who acquire rights by reliance on their registry records®®. Under this
rule, If the rights ([1] ownership®’, [2] usufruct, [3] vessel mortgage, [4]
right of lien) subject to the presumptions in Art. 974/1 and f/2 of the
TCC are acquired by a legal proceeding, the substance of the ship regis-
try is deemed to be correct to the degree that it pertains to these rights in
favour of the acquirer. The exception to the provided principle is where
the acquirer was aware or should have been aware that such registry was
incorrect (art. 983/1/s. 1 of TCC). Additionally, it has been accepted to
protect the trust in the registry on these limitations in case the power of

disposal on registered rights is limited (art. 983/1/s. 2).

sion against the person who appears as the owner in the ship registry. On the other
hand, the person who appears in the registry as the owner or beneficiary of the usu-
fruct right may bring a claim for termination of possession against the unjustifiable
possession. Yazicioglu, 109.

6 About the topic, see Atamer, Gemi Ipotegi, 275-278; Sozer, Deniz Ticareti Hukuku,
142-150; Sozer, Ders Kitabi, 75-79; Yazicioglu, 109-110. For article 885 of FTCC,
also see Akinci, Gemi Ipotegi, 54-57; Okay, 136-140; Kalpsiiz, Deniz Ticareti
Hukuku, 241-248; Tekil, 108-109; Can, 59-60; Caga - Kender, 78-81.

67 According to article 1001 of the TCC, ownership of registered vessels is transferred
by possession rather than registration. Consequently, the registration of the transfer
of ownership serves an explanatory rather than a foundational function. In this re-
gard, there are considerable ambiguities on how Article 983 of the TCC would be
used in the transfer of ownership on registered vessels. About the topic, see Seker
Ogiiz, 851-852; Sozer, Deniz Ticareti Hukuku, 145-146, 278-281; Sozer, Ders
Kitabi, 122-125; Yener Coskun, H.: “Gemi Miilkiyeti”, Legal Journal of Law,
2014, Vol. 12, No. 136, p. 86-88; Acun, H.: “Gemi Miilkiyetinin Devrinde Sicile
Giiven Ilkesi Sorunu ve Coziim Onerisi”, Akdeniz University, Journal of the Facul-
ty of Law, 2020, Vol. 10, No. 2, p. 497 ff.; Topsoy, 121-123; Yazicioglu, 160-162;
Yetis Samli, 247 ff.
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Save for the special provisions on RSUC, the provisions applicable to
this registry have been determined via reference to art. 991 of the TCC®,
Although the principle of publicity also applies to vessels under con-
struction registered with RSUC pursuant to TCC art. 991/1, Art. 991/1/s.
2 limits the extent of this principle®. Given the presumptions of registry,
no reference is made to art. 974 of the TCC; rather, the presumptions are
specifically articulated in TCC art. 991/2. The person in whose favour
the right of lien has been registered in RSUC is deemed a “building
mortgage creditor” under the first presumption. According to the second,
it is accepted that there is no building mortgage that has been erased
from RSUC. In this regard, only the building mortgage is subject to the
presumption of registry in RSUC'. To our opinion, the sole and primary

reason that the provision does not afford publicity in terms of ownership

% For the provisions applicable to the building mortgage for reference in Article 942/2
of FTCC, see Okay, 152; Can, 68; Kalpslz, T.: Gemi Rehni, E. 5, Ankara 2004, p.
218 (Gemi Rehni).

6 Indeed, article c¢/2, which follows article 991/1/s. 1 and refers to TCC article 973
states, “In so far, the person who wants to review the registry pages and the basis of
registry records and to take copies must prove their interest,” and the people who
can view the registry or take a copy of it is limited according to article 974. In this
respect, article 991/1 of TCC is similar to article 1020/2 of TCA on land registry
records. Removing article 991/1/s. 2 of TCC from the text of the article would be a
good first step toward ensuring conformity with article 973/1 of TCC. For remarks,
see Suizel, C.. Gemi Alacaklisi Hakki ve Gemi Ipotegi Hakkinda 1993 Cenevre
Sozlegmesi ve Yeni Tiirk Ticaret Kanunu, Istanbul 2012, p. 46-48, 371 (“Gemi
Alacaklis1t Hakk1”). As a result of the Legislator’s conscious choice, the registration
of such a right with RSUB is allowed by article 986 of TCC, which differs from ar-
ticle 858 of FTCC, in order to secure publicity of ownership, see GNAT, Bill of
Turkish Commercial Code, and Justice Commission Report (1/324), Term: 23, Leg-
islative Year: 2, Item No: 96 p. 322-323 (Report on TCC) For article 986 of the
TCC, see also Atamer, Deniz Ticareti Hukuku, 702-703; Atamer, Gemilerin Esya
Hukuku, 90-91.

0 In the line that although the provision specifically mentions mortgages, the pre-
sumption must also apply for the ownership listed in article 973 of the TCC: Siizel,
Gemi Alacaklist Hakk:, 371; Demir, Ders Kitabi, 132.
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rights is that the Legislator omitted to make an amendment to another
provision during the drafting process of the TCC. RSUC is regulated
under articles 858 to 863 of FTCC. Pursuant to Art. 858 of the FTCC,
the prerequisite for the structure to be registered with RSUC is the estab-
lishment of a mortgage on the structure or the precautionary or enforce-
ment seizure of the structure. In other words, the structure could not be
registered at the owner’s request during the abolished Law period. On
that ground, RSUC assured the publicity of the mortgages and liens on
the structure, not the ownership right. However, the system was modi-
fied by art. 986 of the TCC, which made it possible to register a structure
with RSUC at the owner’s request. However, that should have been for-
gotten to be added to the art. 991/2 of TCC. Therefore, the presumption
was recognized exclusively in the favour of the mortgagee creditor. Art.
983 of the TCC, which establishes the trust in the register principle, also
applies to vessels that are registered with the RSUC (art. 991/3 of TCC).
However, since the presumption of the registry is limited to the building
mortgage (art. 992/2 of TCC), it is widely acknowledged that reference
to TCC art. 983 about the trust in the register principle will have limited
outcomes on the building mortgage’. In other words, the trust in the
register principle is irrelevant when it comes to rights other than the
“vessel mortgage (building mortgage)” set put in Art. 983 of the TCC
for vehicles registered with the RSUC’2. However, as indicated by the

™ See Sozer, Deniz Ticareti Hukuku, 192-193; Sozer, Ders Kitabi, 83-85.

2. Demir defends that the presumption of registry set out in article 991/2 of the TCC
should also apply to ownership, arguing that the trust in the register principle should
encompass both ownership and savings limitations, as well as the building mort-
gage, see Demir, Ders Kitabi, 132. Referring to article 885 in article 942/2 of
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comparative evaluation in FTCC, this issue does not reflect a conscious
choice, and the trust in the register principle should be provided for the
ownership rights with the amendment to law"®. The provisions outlining
the functions of ship registries also apply to records on TISR pursuant to
art. 6 of the TISRL and art. 14 of the TISRY, as well as NSR and RSUC
as defined in the TCC™.

bb- Home Port Log

There is no explicit regulation governing the enforcement of the provi-
sions of the Turkish Commercial Code on the Ship Registry on the
Home Port Log. In contrast to the legislation on TISR, the lack of such a
regulation in both the TCC and the legislation on the Mooring Log has

resulted in varying judgments that the Mooring Log is not qualified as a

FTCC, it was acknowledged that the trust in the register principle was valid for the
vessels that are registered in the registry and that the presumption of ownership
would not become a current issue regarding the structures that are registered with
the RSUB, see Akinci, Gemi Milkiyeti, 365-366; Okay, 152; Kalpsiiz, Deniz Ti-
careti Hukuku, 242. On the other hand, as previously noted, it is necessary to indi-
cate the presumption of ownership in structures registered with RSUB pursuant to
article 986 of TCC. On the other hand, pursuant to article 1011 of the TCC, article
1001 of the TCC is applied to the transfer of ownership of structures registered with
RSUB, and therefore ownership is transferred through the transfer of possession.
Thereby, whether the trust in the register principle conferred by article 983 of the
TCC will be applied in circumstances where ownership of the structure under build-
ing is acquired through legal proceeding should be considered individually from
this standpoint.
3 For the suggestion in this line, see Stizel, Gemi Alacaklis: Hakki, 371.

" In the line that the presumptions indicated in article 974 of the TCC, as well as the
trust in the register principle adopted in article 983 of the TCC, would apply to the
records in the TISR: Yazicioglu, 121. In the same direction for FTCC: Atamer,
“Baglama Kiitiigii”, 343-344. For general remarks on the provision to be enforced,
see Atamer, Deniz Ticareti Hukuku, 297-298. On the contrary, that TISR lacks a
public trust function and the State is not liable for compensation for losses incurred
as a result of the records maintained, see Sozer, Ders Kitabi, 94-95, 140.
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registry’. Indeed, the absence of a reference in the RHPL to a provision
similar to the art. 14 of the TISRY’®, which took effect based on the art.
6/2 of the TISRL, is considered an indication that registry functions are
not recognised in the Home Port Log’’. In this respect, the discussion
centres on whether certain RHPL provisions pertaining to records in the
Home Port Log correspond to the functions of ship registries. The provi-
sion that will be considered for the publicity function is the art. 23 of
RHPL, “Record copy of Home Port Log”. Besides, whether or not the
Home Port Log has a registry function is taken into account when ad-
dressing the “record” for the ownership and pledge rights as a “registry”
within the context of articles 14 and 10 of the RHPL, respectively’®.

The equivalent of the art. 23 RHPL in the FRHPL with the same article
number is as follows: “Upon request of the owner, operator, or judicial
authorities, a copy of the home port record of the vessel, marine, or in-
land waterway vessels that are registered in the home port log is deliv-
ered.”’® In the first paragraph of the art. 23 of RHPL, which subrogated
it, the following provision is incorporated: “The records of the vessel,
marine, or inland waterway vessels that are registered in the Home Port

Log are publicized.” Anyone can be provided with a copy of a home port

> See Demir, “Baglama Kiitiigii”, 118-119; Yazicioglu, 133-134.

6 For the regulation, see above I.

" See Demir, “Baglama Kiitiigii”, 118-119; Yazicioglu, 133-134.

8 The said provisions of the RHPL will be discussed in further depth in the study.

" Regarding the lack of the registry functions in the provisions of the Supplemental
Article 12 of the LD No. 491 and the FRHPL, see Atamer, “Baglama Kiitiigii”, 343-
344; Atamer, Gemilerin Egya Hukuku, 55. In the line that the Home Port Log lacks
publicity function and hence does not qualify as a registry for the same period:
Unan, 21.
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log if he proves his interest.” As can be noticed, and RHPL makes it
explicit that the records are publicized, the phrase “anyone who is inter-
ested” is used instead of “the owner, operator, or judicial authorities” to
refer to people who may request a copy of the record®’. In this respect,
the art. 23 of the RHPL has become similar to the art. 1020/2 of the TCA
and the art. 991/1/s. 2 of the TCC, which draws the boundary in the pub-
licity principle in RSUC®. Therefore, it would be appropriate to inter-
pret the issue of whether the publicity function contemplated in the art.
23 of RHPL differently than it is in FRHPL.

When it comes to the specific regulations governing real rights, articles
10 and 14 of RHPL are referenced as provisions demonstrating that the
Home Port Log has acquired the qualification of a registry for the regis-
try functions®. Accordingly, it has become possible to ensure the public-
ity of ownership and pledge rights on the vehicles that were obligated to
be registered with the Home Port Log only through registration in the
Home Port Log. Under these provisions, it is also stated that the registra-

tion must take place to acquire the ownership and pledge rights - differ-

8 The fact that only specific people were considered in article 23 of the FRHPL was
construed as invalidating the publicity principle and criticized the provision accord-
ingly, see Aksoy, 94. The regulation of article 23 of the RHPL has become similar
to article 1020/2 of the TCA and article 991/1/s. 2 of the TCC, which draws the
boundary in the publicity principle in RSUB.

8 The RHPL, on the other hand, omitted the term “to view.”

8 In this view, within the framework of today’s legislation: Atamer, “Gemilerin Esya

Hukuku, 56.
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ent than the articles 763/1 and 939/1 of TCA, which seek the transfer of

possession®?,

According to the argument that the Home Port Log is not a registry, the
RHPL does not recognize ship registry functions. At this point, the regu-
lation in the art. 23 of the RHPL that the records of Home Port Log are
publicised is not deemed adequate for acceptance of the presumption of
registry or the trust in register principle®*. On the other hand, since those
who hold this viewpoint do not recognize the Home Port Log as a ship
registry, the provisions of the TCA pertaining to real rights on movables,
which apply through the reference to the art. 997 of the TCC, should be
considered in the acquisition of real rights. Therefore, the records re-
quired by the articles 10 and 14 of RHPL are not regarded to have a
foundational effect on the acquisition of ownership or the establishment

of a pledge right®®.

8 For remarks, see Atamer, “Gemilerin Esya Hukuku”, 55- 56. In the line that the
transfer of possession is not sought in establishing rights under FRHPL: Algantlrk
Light, 51-52, 58.

8 See Seving Kuyucu, 693. On the same view: Yazicioglu, 133-134; Yetis Samli, 85-
86. In the line that Home Port Log have no function under the RHPL, see Demir,
“Baglama Kiitiigii”, 118-119. Said work makes reference to Atamer, “Baglama
Kiitiigii”, 343-344’¢ ve Unan, 21. However, the cited works have been written in
accordance with article 23 of the FRHPL. Additionally, two reasons for the publici-
ty principle to be non-applicable were provided further in the study: [1] Failure to
provide the regulation in article 23 of RHPL through a provision of a law, and [2]
failure to regulate the presumptions of registry and the trust in the register principle,
contrary to publicity, see Demir, “Baglama Kiitiigii”, 119-120. The current work or
the author includes only the second justification, see Demir, Ders Kitabi, 147, 151.
In the line that since the legal significance of such records indicated in article 10 of
the RHPL has not been clarified and the trust in the register principle is not explicit-
ly stated: Sozer, Deniz Ticareti Hukuku, 242; S6zer, Ders Kitabt, 106.

8 As explained in further detail below, there are two distinct perspectives on whether
or not to consider article 14 of the RHPL. The first is that the ownership will be ac-
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b) Special Regulations on Real Rights

In the Maritime Trade provisions of the TCC, “Ownership and Other
Real Rights” are regulated in the Fourth Chapter under the First Part,
“Vessel.” The said provisions are subject to the requirement that the ves-
sel is registered with the “Turkish Ship Registry,” unless the Law con-
tains a contrary provision to the contrary (art. 996 of the TCC)8. Within
the framework of the primary provisions, [1] ownership (Second Divi-
sion [art. 998-1011 of TCC]), pledge right, regulated under the Third
Division, “Bottomry” [2] legal mortgage of shipyard owner (art. 1013 of
TCC), [3] vessel mortgage (art. 1014-1053 of TCC), [4] building mort-
gage (art. 1054-1058 of TCC) and also [5] usufruct right (Fourth Divi-
sion [art. 1059-1060 of TCC]) will apply for the registered vessels
among the real rights, regulated under the Fourth Chapter. The art. 1012
of the TCC regulates the pledge of the interest share on the vessels oper-

ated by the association of shipowners, which are among the bottomry

quired by a transfer of possession, in accordance with article 14 of the RHPL, see
Kuyucu, 702 ff.; Yazicioglu, 148; Yetis Samli, 211-212. The second is that owner-
ship is acquired solely on the basis of the provisions of the TCA. For this view, see
Demir, “Baglama Kiitiigii”, 151; Demir, Ders Kitabr, 152-153. In a similar view:
Topsoy, 117. In the line that the provisions of the TCA would apply in the transfer
of ownership and require no registration in the Home Port Log since article 14 of
RHPL regulates the promissory transactions, also see Sozer, Ders Kitabi, 106. The
regulation in article 10 of the RHPL is also controversial for pledge right under arti-
cle 940/2 of the TCA. The subject will be further discussed.

8  For the subject, see above I.

DEHUKAMDER - Cilt: 4 / Say:: 1/ Yil: 2021, s. 33-248



ISIKLAR - SUZEL 175

types, applies to the unregistered vessels and constitutes an exception to
the rule in the art. 996 of the TCC?'.

Only the regulations governing the pledge right and the transfer of own-
ership of vehicles registered in the Home Port Log are covered in RHPL
(articles 10 and 14 of the RHPL). For instance, if the TISR legislation is
evaluated only on the basis of the two preceding real rights, art. 14 of the
TISRY, which took effect on the basis of the art. 6 of the TISRL, makes
it abundantly obvious that the provisions of the TCC referred to above
will also apply to vehicles registered with the TISR, both in terms of
ownership transfer and establishment of the vessel mortgage®. Never-
theless, it may be concluded that TISR qualifies as a ship registry since
the art. 995 of the TCC reserves the provisions of the legislation pertain-
ing to TISR, as well as the provisions of TCC, unless otherwise stipulat-

ed in the TISRL, will apply to the vessels and yachts registered within®.

87 The said provision sets out the rule on the pledge to be established on the interest
share of each of the stakeholder owners. Accordingly, this pledge right is subject to
the provisions of the TCA on pledges of receivables and other rights.

8 For remarks on a vessel mortgage, see Atamer, Gemilerin Esya Hukuku, 94;
Yazicioglu, 121; Akcura Karaman, 206, 267 ff. On the contrary to the absence of
provision on vessel mortgage in TISRL: Sozer, Ders Kitabi, 140 (For the previous
view of the author, see Sozer, Deniz Ticareti Hukuku, 304). For the remarks stated
during the FTCC period that no real right can be established by a regulatory provi-
sion and hence that Article 14 of the TISR has no legal force, see Caga - Kender,
89. In the line that Article 14 of the TISRY, “Ships registered to TISR are subject to
the provisions of Law No. 4490, and the provisions of the current legislation are
applied in matters not regulated by this law,” has the same effect as Article 16 of
the TISRY: Kalpsiiz, Gemi Rehni, 44-45.

8 Given said provisions of TISRL and TISRY, it has been accepted in article 995 of
TCC that the provisions of TISR shall be reserved. In this framework, special pro-
visions pertaining to TISR will be prioritized, and in the event of a void, provisions

pertaining to NSR will be considered. For remarks, see Atamer, “Deniz Ticareti
Hukuku”, 297-298. In the line that since the TISRL is a special law, article 995 of
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Yet, RHPL has no similar regulation, in fact, a separate regulation is
established for the transfer of ownership from the art. 1001 of the TCC

governing registered vessels.

Various views have been expressed in the doctrine on the validity of the
regulations governing the acquisition of ownership and the pledge right
in RHPL, as well as what they imply if they are legitimate. These topics
will be addressed in the next section of the study.

aa- Acquisition of Ownership Through a Legal Proceeding
aaa) On the Registered Vessels (Art. 1001 of the TCC)

Article 1001 of the TCC regulates the transfer of ownership on vessels

that are registered with the ship registry®®. According to the first para-

the TCC is not required: Demir, Ders Kitabi, 135. In the line that the State is not li-
able for any loss resulting from the trust in the register principle or the maintenance
of register records, as TISR can be qualified as a component of the Turkish Ship
Registry due to the drafting wording of article 995 of TCC, but is not explicitly reg-
ulated in the TISRL: Sozer, Ders Kitabi, 92-95. It appears as though a potential dis-
cussion between the TCC and prior provisions of the TISRL governing the en-
forcement of the lex posterior and lex specialis principles has been averted as arti-
cle 995 of the TCC takes effect. Nonetheless, due to this provision, the newly dated
TCC cannot be claimed to have implicitly repealed a provision of the TISRL. Put-
ting aside the issue of whether there are provisions that might spark this argument,
the order of priority between the provisions of both Laws has been presented in
principle. The fact that the Legislator was aware of TISR legislation during the
drafting of article 995 of the TCC indicates that this objective was pursued. Thus,
one may argue that criticism governing the acquisition of real rights in a regulation
provision have largely lost their significance. In other words, the rule that the provi-
sions of the TCC pertaining to ship registry and real rights would be applied to vehicles
registered to the TISR are based on a legal provision due to article 995 of the TCC.

About the topic, see Seker Ogiiz, Z.: “6102 Sayili Tiirk Ticaret Kanununda Gemi
Miilkiyetinin Devrine iliskin Getirilen Esaslar”, Prof. Dr. Mustafa Dural’a Ar-
magan, Istanbul 2013, p. 847 ff.; Yener Coskun, 76 ff.; Sozer, Ders Kitabt, 75;
Acun, 488 ff.; Yazicioglu, 158 ff.; Yetis Samli, 95 ff.; Damar, D.: “Ipotekli Gemi-
nin Miilkiyetinin Devri”, Inceoglu, M. M. (ed.): Prof. Dr. Belgin Erdogmus’a Ar-
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graph of the provision, “For the transfer of a vessel registered in the
ship registry, the owner and the acquirer must agree on the transfer of
ownership to the acquirer, and the possession of the vessel must be
passed.” Accordingly, the ownership right on legally movable vessels is
transferred in accordance with the principle governed by TCA on mova-
bles, within the framework of the art. 1001/1 of the TCC®. On the other
hand, the following paragraph provides a requirement of form for the
agreement on the transfer of ownership between the parties, “The
agreement for the transfer of ownership must be in written, with nota-
rized signatures. Additionally, this agreement may be executed in the
ship register office, ” and thereby, the transfer of ownership of the regis-
tered ships differs from the art. 763 of the TCA, which has no such re-
quirement. Although it is unclear whether the requirement of form in the
art. 1001/2 of the TCC applies to a promissory transaction involving the
transfer of ownership (such as a bill of sale) or an act of disposal, it is
generally agreed that such requirement of form mainly relates to act of

disposal®?. As with Civil Law, there is no unanimity in the doctrine of

magan, Istanbul 2011, p. 589 ff.; Sézer, Deniz Ticareti Hukuku, 272 ff.; Sézer, Ders
Kitabi, 118 ff.; Topsoy, 120 ff.; Yazicioglu, 158 ff.; Demir, Ders Kitabi, 165 ff.

%1 |t is cited from the first paragraph of Article 868 of Law No. 6762 by being amend-
ed. The article was amended by appending the phrase, ‘the possession of the vessel
must be transferred’ to state that ownership of the vessel will be transferred by
agreement and that possession of the vessel will be transferred in line with the pro-
cedure set forth in the Turkish Civil Code for the ownership transfer of movable
(...)”. GNAT, Report of Bill of TCC, p. 326.

%2 For authors who explicitly state that this requirement of form is provided for the
real contract as well as being regarded as an act of disposal, see Yazicioglu, 159-
160; Seving Kuyucu, 699-700; Yetis Samli, 131 ff.; Yesilova Aras, E.: “Satisi
Yapilan Amerikan Bayrakli Ozel Teknelerin “Bill of Sale” fle imtihan1”, Prof. Dr.
Sabih Arkan’a Armagan, Istanbul 2019, p. 1393-1394. In the same line with art.
868 of FTCC, which provided no requirement of form: Tekil, 117; Caga - Kender,
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Maritime Trade Law on the principles of “dependence on cause” and
“incorporeality from the cause,” which concern whether the validity of
the act of disposal is dependent upon the validity of the promissory

transaction®®.

The provisions in the art. 1001 of the TCC must be satisfied in the trans-
fer of ownership of vessels that are registered to TISR, with reference to
the art. 14 of the TISRY®. The art. 1001 of the TCC may be applied in
the acquisition of ownership of structures registered to RSUC by refer-
encing the art. 1011 of the TCC.

98. It is enough in some works to clarify that the requirement of form in TCC arti-
cle 1001/2 is for the act of disposal, see S6zer, Ders Kitab:, 119-121; Demir, Ders
Kitabi, 165; Yener Coskun, 79-80. For the contrary, see Acun, 488-490. In the line
that the requirement of form is provided both for the promissory transaction and the
act of disposal: Deniz Kaner, 48-50.

9 For the view held during the period when FTCC article 868 was in force, that the
principle of incorporeality from cause was valid, see Akinci, S.: “Gemi Miilkiyeti”,
Istanbul University, Journal of Faculty of Law, 1958, Vol. XXIII, No. 3-4, p. 348-
349; Seker, Z.: “Tasmmaz Miilkiyetiyle Karsilastirmali Olarak Sicile Kayitli Gemi
Miilkiyetinin Hukuki Islem Yoluyla Kazamlmasi”, Prof. Dr. Tahir Caga’'min
Amisina Armagan, Istanbul 2000, p. 474. In the line that the act of disposal is de-
pendant to cause for the same period: Caga - Kender, 101. In the line that there is
no need to diverge from the principle adopted under the TCA for the vessels that
are registered in the registry within the framework of today’s legislation: Yetis
Samli, 186. This approach was also defended during the FTCC period, see Okay,
173-174. On the other hand, Yetis Samli suggests the adoption of the principle of
incorporeality from the cause for the movables in this subject, which is also contro-
versial in the field of Civil Law, and defends the enforcement of such principle to
all vessels, regardless of whether they are registered or not, see Yetis Saml, 186-
187. For the current view on defending the dependence on cause in the transfer of
ownership of the vessel, see Sozer, Deniz Ticareti Hukuku, 277-278; Stzer, Ders
Kitabi, 121-122.

% Additionally, the provisions of article 6 of the TUGK and article 14 of the TISRY
refer to the provisions regarding the transfer of ownership written in the TCC.
About the topic, see Yazicioglu, 121; Yetis Samli, 84-85. For criticism of the provi-
sions, see Caga - Kender, 89.
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Given the matters set out herein, the regulation of the art. 1001 of TCC
will be applied in the transfer of ownership of vessels that are registered
with NSR and TISR, as well as the structures that are registered with

RSUC, which is undisputedly a ship registry.

bbb) On Vehicles Registered in the Home Port Log (Art.
14 of RHPL)

For whatever reason, the legislation on Home Port Log establishes a
distinct regulation for acquiring ownership of the vessels registered to it
by legal proceedings. No reference has been made to the provisions of
the Supplemental Article 12 of LD No. 491 and the art. 14 of the
FRHPL, or to the provisions of the art. 14 of the RHPL (Art. 868 of
FTCC / Art. 1001 of TCC) that apply to the transfer of ownership of
registered vessels. The art. 997 of the TCC stipulates that the provisions
of TCA on movables will apply to unregistered Turkish vessels that are
for real rights. The legislation that established the Home Port Log made
no reference to either the art. 997 of the TCC or to the provisions of the
TCA for real rights. The legislation of Home Port Log was adopted
while the FTCC was in effect. However, the art. 43 of LD No. 655 be-
came effective during the TCC period. However, the former order was
perpetuated to a large extent in the art. 43 of LD No. 655 and the art. 14
of the RHPL, which became effective following the adoption of the
TCC. On this subject, the views defended by the doctrine in two differ-

ent periods will be conveyed under different headings.
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aaaa) In General

Supplemental Article 12/3 of the LD No. 491 draws up, “The contracts
that aim the transfer of ownership of vessels, marine and inland water-
way vessels that are registered in the home port log must be executed
before the relevant port authorities or municipalities. Otherwise, the
contract will be invalid. ” Besides, a separate provision, “Official Form”
was included in the art. 14 of FRHPL. The art. 14 of the FRHPL, “Offi-
cial Contract,” had the following three paragraphs:

“Contracts, such as sales, donations that require the transfer of owner-
ship of vessels, marine and inland waterway vessels that are registered
in the home port log must be executed before the port authorities. An
official contract may be executed before another port authority except for
the one where the home port log with which the vessels, marine and
inland waterway vessels are registered. The contracts that aim for the
transfer of ownership, except for the official contract, are invalid and no
registrations are allowed on the name of the person who appears as the

beneficiary on the contract, based on such contracts. [para. 1.]

In the event that papers are presented as a consequence of sales con-
ducted by the relevant administration based on the legal provisions, as
well as sales conducted by the judicial authorities, the registration is
allowed without an official contract. Rather than that, the owner change
form is generated electronically and signed by the owner. The registrar

signs and seals the log and stores it in the home port log file. [para. 2.]

The Administration determines the official contract form. The registrar of

the home port log makes a copy of the official contract that has been kept

electronically, based on the information, papers, and statements that

have been supplied. The port master, mayor, or their deputies sign and

seal the contract by noting the date, hour, and minute after the copy of
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the contract, more than one number of the parties, is printed out and the

home port log is initialled by the registrar and signed by the parties. A

sufficient number of copies are distributed to the parties, and a copy is

maintained in the home port log file. If the official contract is executed

before another port authority, the copy of the contract is sent by mail to

the port authority where the vessels, marine and inland waterway vessels

are registered.” [para. 3.]
As can be noticed, Supplemental Article 12/3 of the LD No. 491 adopted
that “the contracts that aim the transfer of ownership” must have been
executed before the relevant port authorities or municipalities. On the
other hand, the art. 14/1/s. 1 of FRHPL provided the requirement of an
official form for “the contracts, such as sales, donations that require the
transfer of ownership.” However, when also considering the provision in
the art. 14/1/s. 3 of FRHPL, “the contracts that aim the transfer of own-
ership, except for the official contract, are invalid,” it is found that the
nomenclature in the art. 14/1 of the FRHPL was not employed as a result
of conscious choice. Therefore, it would be appropriate to conclude that
c/1 and c/3 were not drafted by attributing to separate proceedings. In-
deed, Supplemental Article 123/1 of LD No. 491 provided the require-
ment for an official form and the following sentence regulated that the
invalidation sanction would be imposed on the contract if it was not
abided by®®.

% After it was provided that contracts that violated the requirement for official form
were in valid under article 14/1/s. 3 of FRHPL, it was adopted that “no registrations
would be allowed on the name of the person who appeared as the beneficiary on the
contract.” In the line that this regulation materialized the “invalidation” sanction in
Supplemental Article 12/3/s. 2 of LD No. 491: Atamer, “Baglama Kiitiigii”, 343. In
similar view: Aksoy, 93-94
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The art. 14 of the RHPL survived as the legislative provision governing
the transfer of ownership of vehicles registered in the Home Port Log
following the enactment of the art. 43 of the LD No. 655. Although the
article number is the same as the provision in FRHPL, “Transfer of
Ownership” has been preferred as the title of the art. 14 of RHPL. The

provision is as follows:

“The documentation for the legal proceedings that require the transfer of
ownership of vessels, marine and inland waterway vessels that are
registered in the home port log must have been issued before the port
authorities or notary publics. The ownership may be transferred before
another port authority except for the one where the home port log with
which the vessels, marine and inland waterway vessels are registered.
The proceedings that aim the transfer of ownership, except for the port
authorities or notary publics, are invalid and no registrations are allowed
on the name of the person who appears as the beneficiary on such
proceedings. The provisions of the Enforcement and Bankruptcy Law No.
2004 dated 9/6/1932 are reserved. [para. 1.]

If the legal proceedings that require the transfer of the ownership of the
vessel, marine and inland waterway vessels that have been registered in
the home port log will be carried out at the notary public, the transferor
forwards a copy of the home port record, dated on the same day as the
sales, to the notary public for review by the transferee, which contains
the encumbrances on the vessel to be transferred. The transfer deed
must contain a statement from the transferee attesting that he had
reviewed the copy of the home port log. Following the notarization, the Port

Authority is notified as quickly as feasible of the circumstance. [para. 2.]

The transfer deed kept electronically is issued based on the information

and documents submitted and the declarations. The port authority signs
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and seals the transfer deed by noting the date, hour, and minute after the
copy of the transfer deed, more than one number of the parties, is printed
out and the home port log is initialled by the registrar and signed by the
parties. A sufficient number of copies are distributed to the parties, and a

copy is maintained in the home port log file. [para. 3.]

The parties jointly file a written request for the transfer to the port au-
thority where the transfer will be carried out. If the port authority deems
the request appropriate, it will proceed as indicated in the third para-

graph. [para. 4.]

a) If the transfer will be carried out in a port authority other than the port
authority where the vessel, marine and inland waterway vessel has been
registered, the port authority that receives the request notifies the port
authority that maintains the record, of the request in writing or
electronically. If the port authority that maintains the record deems the
request appropriate, it authorizes the issuing of a transfer deed and li-
censes through GESBIS to carry out the transfer. The port authority that
carries out the transfer, issues the transfer deed and license and returns
it to the port authority that maintains the record by adding an annotation

on the previous license as “transferred.”

b) If the vessel, marine and inland waterway vessel that is intended to be
sold at another home port log other than the one with which it has been
registered, will be registered by the new owner at the home port log
where the sales took place, the transfer procedures are completed with-
out issuing documents through the system and without accruing any fees
on behalf of the former owner. The certification procedures are carried
out on behalf of the new owner, and if a charge is required, the process
is finalized with the submission of a document, proving that the fee has

been paid, and the documents are delivered to the new owner.

In the event that documents are submitted that were issued as a conse-
quence of sales conducted by authorized administrative or judicial bodies
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or notary publics based on legal provisions, the registrar produces an

owner change form electronically, signs, seals, and stores it in the home

port log file. [para. 5]’
To summarize the amendment and reforms provided by the art. 14 of
RHPL%; while the LD No. 491 mandated the contract that aimed the
transfer of ownership to be “executed” before the port authorities or mu-
nicipalities®’, the art. 14/1 of RHPL preferred the term, “issued” and
adopted that such proceeding could be carried out by notaries as well as
port authorities. The art. 14/1 of RHPL employed the phrases “the legal
proceedings that require the transfer of ownership” and “proceedings
that aim the transfer of ownership” together (art. 14/1/s. 1 and s. 3 of
RHPL)%. Also, the phrase, “Official Contract” in the art. 14/1/2 of
RHPL was replaced with “transfer proceedings of the ownership” to
reflect the title change of the article. As can be noticed, the fundamental
changes in the art. 14/1 of FRHPL are the substitution of “contracts such
as sales, donations” (S. 1), “official contract” (S. 2), and “contracts” (s. 3)
with respectively, “legal proceedings”, “transfer proceedings of owner-

ship” and “proceedings”

The notion, of “official contract form” in the art. 14/3 of FRHPL was
eliminated and replaced by “transfer deed” in the art. 14/2-4 of RHPL. A
reform, not included in the art. 14 of FRHPL, was the provision of the

% About the topic, also see Yetis Saml1, 205-207.

% While that contract could be executed only before “relevant” port authorities, ac-

cording to the LD No. 491, Article 14 of FRHPL covered “other port authorities.”
For the criticism of the contradiction between the two provisions, see Aksoy, 98-99.
Since the sole provision in force on the matter is article 14 of RHPL, as of today,
such inconsistency has also been eliminated.

% In the line that those two terms referred to the same action: Seving Kuyucu, 700.

DEHUKAMDER - Cilt: 4 / Say:: 1/ Yil: 2021, s. 33-248



ISIKLAR - SUZEL 185

art. 14/4 of RHPL, which provided that the parties would jointly file a
written request for the transfer to the port authority where the transfer
would take place. Art. 14/4 and 14/5 of RHPL, which subrogated the
regulations in the art. 14/2 and 14/3 of FRHPL regulates the principle to
be satisfied during the transfer. This provides that the port authority that
carried out the transfer will issue a transfer deed and a license and anno-
tates the previous license as “transferred”, and will return it to the port
authority that maintains the record (the art. 14/4/[a]/s. 3 of RHPL).

bbbb) Interpretation of the Doctrine

1) LD No. 491 and FRHPL Period

Different perspectives on the requirement of form in the art. 14 of the
FRHPL were expressed in works produced during the period when the
Home Port Log was created. Algantiirk Light argued that considering the
Home Port Log as the ship registry, both the promissory transaction for
the transfer of ownership and the act of disposal were subject to the re-
quirement of the form set forth in the art. 14/1 of the FRHPL, the trans-
fer of ownership was accomplished through registration, and thus the
registration served a founding function®. On the other hand, she claimed

% See Algantirk Light, 58. Despite this view, the Author criticized the stipulation of
“registration” requirements in the Home Port Log, as well as the requirement for an
official form, for failing to address practical needs, see ibid, p. 58. Addressing the
“registration” to the Home Port Log as a founding function is one of the reasons
why the Author qualifies the Home Port Log as a ship registry, see ibid, 51. For the
work that draws attention to this issue, see Seving Kuyucu, 694. fn.16. Due to the
absence of a clear regulation in article 14 of FRHPL, the same Author criticized the
assertion that registration has a founding impact, see Seving Kuyucu, 704.
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that the regulation introduced was similar to the provision of the art. 965
of the FTCC® on the transfer of interest shares®®*,

The article by Atamer dated 2009, in which he disqualified the Home
Port Log from being a ship registry, studied the correlation between the
regulations governing the transfer of ownership and the art. 867 pf
FTCC (the art. 997 of TCC)'%, The point discussed in this context was
the drafting of the Supplemental Article 12/3 of the LD No. 491, using
as a model the requirement for official form in legal proceedings involv-
ing the transfer of immovable ownership (the art. 706/1 of TCA)3104,
The author has raised two possibilities due to the lack of the rule in the

100 «“Each of the joint owners may assign the interest share to another person at any
time, either in whole or in part, without the consent of the others. Assignment re-
quires registration with the ship registry [f. 1]”. “The assignment of interest right is
realized when the ownership right on the vessel has been assigned and registered
with the registry [f. 3]” This provision was also applicable to the transfer of shares
in registered vessels pursuant to Article 868/2 of FTCC. The provisions of articles
868/2 and 965 of the FTCC were integrated in article 1007 of the TCC, and the re-
sulting article established a common provision governing the acquisition of the ves-
sel share and the interest share by transfer, see GNAT, TCC Report, p. 327. On the
other hand, these two types of transfer in registered vessels are governed by distinct
principles under Article 1007, as opposed to FTCC. While registry in the vessel
share is explanatory (f/1), registry in the transfer of interest share is the foundational
(f12). About the topic, see Sozer, Deniz Ticareti Hukuku, 293-295; Sozer, Deniz Ti-
careti Hukuku, 131-132; Yazicioglu, 164-166; Yetis Samli, 216-218. For the regu-
lations in FTCC, also see Kalpstiz, Deniz Ticareti Hukuku, 315-318; Can, 141-143,;
Caga - Kender, 100-101.

101 See Algantrk Light, 58.

102 The author acknowledges in this work that the Legislator does not intend to regulate
private law concerns pertaining to vehicles registered in the Home Port Log, but
recognizes that the relevant legislation has legal implications. As reasoning, it is
presented that vessels with optional registration with NSR must be registered with
the Home Port Log, see. Atamer, “Baglama Kiitiigii”, 346.

108 According to article 706/1 of TCA, “Legal Proceeding”, The legality of contracts
that aim the transfer of immovable ownership is contingent upon their being legally
drafted.”

104 See Atamer, “Baglama Kiitiigii”, 342.
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art. 705/1 of TCA requiring immovable to be acquired through registra-
tion, despite the fact that the requirement of form in the art. 706 of TCA
has been transferred to legislation. The first is that, as in the art. 705 of
the TCA, no transfer of possession is sought during the transfer of own-
ership. Thus, when it comes to the real rights of vehicles registered in
the Home Port Log— which lacks a ship registry —although the provisions
of the TCA for movable shall apply in accordance with the reference
made by the art. 997 of the TCC within the framework of the main rule,
the art. 763 of the TCA, which governs the transfer of possession during
the acquisition of movable, has been repealed implicitly. The second
possibility is that the art. 763 of TCA, which governs the transfer of
movable ownership, applies in consequence of the art. 997 of TCC, as
well as the contract requiring official form, and the possession is trans-
ferred to acquire the ownership. The author determined that the first pos-
sibility was viable and asserted that the remedy set out in TCA art. 705
was followed in transferring ownership of vehicles registered in the
Home Port Log, and that would be adequate to satisfy the contract re-
quirement of the form%,

In reference to the same issue, Altop claimed that the inverse notion of
article 14/1/s. 3 of FRHPL, states that “no registrations would be al-
lowed on the name of the person who appeared as the beneficiary on the
contract,” can be employed. Accordingly, in the event of a contract that
meets the requirement of form, since the buyer will appear as the “bene-
ficiary” and will be recorded in the Home Port Log, it is possible to infer

that the transfer of possession is not an essential requirement for acquir-

195 For remarks, see Atamer, “Baglama Kiitigii”, 350-351. In a similar view: Damar, 595.

DEHUKAMDER - Volume: 4/ Issue: 1/ Year: 2021, pp. 33-248



188 Legal Qualification of the Home Port Log

ing ownership under the related legislation. However, the Author, who
deems it is inappropriate to incorporate this conclusion in a regulation,
pointed out that it would be necessary to seek the transfer of possession
due to the reference made by article 867 of FTCC [the art. 997 of TCC]
to the TCA!®, Based on the absence of any regulation governing the
Home Port Log in the legislation, Aksoy argued that the registration in
the Home Port Log during the acquisition of the ownership would have
no founding effect and the possession would have to be transferred in
order to acquire the ownership!®’. On the other hand, the author deemed
it inconvenient that Article 14 of the FRHPL did not explicitly provide

registration in the Home Port Log as a requirement of ownership transfer'®,

Altop also raised further criticisms for the legislation of Home Port Log
at the ownership transfer. The author called attention to the exception to
the freedom of form, which was adopted in the art. 12 of the repealed
Code of Obligations No. 818 and dated 22/04/1926 (“C0O0”)'%°, and also
applicable to the FTCC under LD No. 491. However, one of the points

raised by the Author was the lack of a clear statement that an exception

106 See Altop, 6-7.

107 See Aksoy, 94, 99-100.

108 gee Aksoy, 100.

109 0J D: 29/04/1926, No: 359. Article 12 of the Turkish Code of Obligations No. 6098
(“TBK”), dated 11/01/2011, which subrogated the CoO (OJ D: 04/02/2011, No:
27836), repeats the principle of freedom of form. For the full text of the CoO dated
30/06/2012, the last date in force, as well as the current full text of the TCO, see
<www.mevzuat.gov.tr> (ad. 23/01/2022). The author also asserts that if the contract
is performed despite a contract that violates the form, the violation of the form can-
not be asserted due to the prohibition for the abuse of right, and so such claims
would not be legally “recognized,” see Altop, 5-6.
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is provided in this respect!!®. Another is the outcome of regulations that
provide the requirement of official form in the event that the principle of
incorporeality from the cause is adopted. Nonetheless, the transfer of
possession-or the agreement that ownership would pass without posses-
sion-that occurs following the establishment of the bill of sale without
adhering to the requirement of official form would be considered valid
in this possibility!'!. Due to these potential complications, the Author
concluded that renouncing the notion in the repealed CoO and TCC

would be inappropriate!!?,

Unan, one of the writers arguing that the Home Port Log is not a ship
registry, believes that the contract in which the requirement of form is
provided is a “contract that incurs a debt transfer of ownership”, that is, a
promissory transaction, and this is subject to the requirement of form.
Accordingly, he claimed that the ownership would be transferred
through the fulfilment of the real contract and the transfer of possession
under the provisions of the TCA. Given the problems that this outcome

would pose in the law of proof and in practice, the Author suggested as a

110 Altop called attention to potential difficulties that may arise in practice, and remind-
ed the debates that arose due to the provision that the contracts for which no re-
quirement of form prescribed by the basic laws will be drafted ex officio by the no-
taries pursuant to article 89 of the Notary Law No. 1512, dated 18/01/1972 (OJ D:
04/02/2011, No: 27836), see Altop, 5. For the current full text of the Notary Law,
see <www.mevzuat.gov.tr> (ad. 23/01/2022). In the line that the exception to the
freedom of form is provided in a legislative decree: Aksoy, 98.

111 As can be noticed, the Author acts from the provision of the requirement of official
form in the relevant legislation governing the promissory transaction.

112 For remarks, see Altop, 6.
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remedy that the transfer of possession be declared in the real contract,

which is subject to an official form?*3,

i1) During the Period of the Art. 43 of LD No. 655
and the Art. 14 of RHPL

The possibility of imposing tougher conditions on the transfer of owner-
ship of vehicles registered in the Home Port Log has disappeared, com-
pared to the registered vessels, as the art. 1001 of the TCC took effect!“.
Additionally, it is probable that the amendments made into the art. 14 of
RHPL took the art. 1001 of TCC into consideration®®,

The viewpoint that recognises the Home Port Log as the ship registry
within the scope of current legislation contends that ownership will be
acquired through registration without the necessity of transferring the
possession under the art. 14 of RHPL®, On the other hand, authors who
do not recognize the Home Port Log as a ship registry have taken two
distinct approaches. According to the first of them, due to the explicit
reference to the art. 997 of the TCC, the transfer of ownership required

113 For remarks, see Unan, 24- 25.

114 “To assign a vessel registered with the ship registry, both the owner and acquirer
must agree that ownership will be transferred to the acquirer, and this agreement is
sufficient” (article 868/1/s. 1 of FTCC). As can be noticed, it was sufficient for the
parties to agree without regard for the requirement of form in order to acquire own-
ership of the vessel registered in the registry, and even the transfer of possession
was not required according to the provision. In this respect, the possible remedy of
seeking a contract that is subject to the requirement of official form in the transfer
of ownership and possession in vehicles registered in the Home Port Log was con-
sidered suspicious, see Atamer, “Baglama Kiitiigii”, 351; Altop, 6; Aksoy, 100.

115 In the line that Article 14 of the RHPL intends to bring article 763/1 of the TCA
closer to article 1001 of the TCC: Demir, Ders Kitabi, 153. For other work that
calls attention to a similar outcome, see. Yazicioglu, 148.

16 See Atamer, “Gemilerin Esya Hukuku”, 56.
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by the art. 763 of the TCA is adequate if it is performed by an agreement
between the parties in which the requirement of form is waived. Indeed,
the violation of the art. 14 of the RHPL with the art. 997 of the TCC, a
higher norm, precludes the provision of regulation from being en-
forced'!’. Another view advanced in favour of direct enforcement of the
requirements of TCA was that the art. 14 of the RHPL is a regulation,
governing promissory transactions and is not considered in the transfer

of ownership*?8,

On the other hand, authors who do not recognize the Home Port Log as a
ship registry deduced a conclusion based on the fact that the art. 14 of
RHPL would be enforced. The opinion in that regard justifies its stance
by using the “presumption of legality” included in the art. 14 of RHPL,
an administrative procedure!'®. This approach resulted in an assessment
of the correlation between the art. 763 of TCA and the art. 14 of RHPL,
which should pertain to vessels not registered in accordance with the art.
997 of TCC. To ascertain this correlation, it was necessary to determine
whether a promissory transaction or an act of disposal was regulated
under the provision of RHPL. Based on the objective and heading of
RHPL the art. 14, which differs from the art. 14 of FRHPL, some au-
thors today acknowledge that this regulation relates to the act of disposal

17 In that line: Demir, Ders Kitabi, 153, 162. In a similar view: Topsoy, 117- 118.
118 See Sozer, Ders Kitabi, 106.

119 See Yazicioglu, 148. fn. 242 While Seving Kuyucu underlines those provisions of
article 14 of RHPL contradict with no article 763 of TCA, she also recommends
that RHPL be adopted as an “additional regulation” and that both provisions be en-
forced concurrently. Seving Kuyucu, 702-703.
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(real contract)'?°. Additionally, it is asserted that there is no legal ad-
vantage to subjecting promissory transactions to the requirement of form

but not the act of disposal*?!,

In contrast to the art. 1001/1 of the TCC, the fact that the art. 14 of the
RHPL does not explicitly specify the transfer of possession survives as a
separate problem for the current legislation. The first possibility is to
seek the transfer of possession according to the art. 763 of the TCA,
since the requirement of official form pertains to the same contract, even
if the art. 14 of the RHPL is regarded as applicable. This approach ap-
pears to be gaining support against recognising the contract subject to a
form as a real contract pursuant to the art. 1001/2 of the TCC, as well as
seeking the transfer of the possession in the art. 1001/1 of the TCC, dif-

ferent from the art. 868 of FTCC, in order to acquire ownership of ves-

120 The first point noted by Yazicioglu is that the heading of the article has been
changed to “Transfer of Ownership” rather than “Official Contract” in article 14 of
FRHPL. It is recommended to read the phrases, “documents for legal proceedings
requiring the transfer of ownership” (f/1/c/1), “transfer of ownership” (f/1/c/2), and
“transactions that aim the transfer of ownership” (f/1/c/3) in article 14/1 of RHPL
together with this heading. Accordingly, it is argued that the provision of RHPL
provides a requirement of form for the act of disposal, not a promissory. Another
point to be noted is the resemblance of the provision with Article 1001 of the TCC.
For remarks, see Yazicioglu, 147- 148. In the line with similar phrases, employed in
article 14/4, as well as the said provisions: Seving Kuyucu, 700-701. On the other
hand, Yazicioglu acknowledges that the view defended in the works of Altop and
Unan, that the requirement of form in article 14 of FRHPL pertains to a promissory
transaction, may be appropriate for FRHPL. Yazicioglu, 147. fn. 239. In the line
that the phrase “contracts requiring the transfer of ownership” employed in article
14 of RHPL denotes the act of disposal, see also Demir, Ders Kitabi, 152-153. In
the line that the requirement of form for promissory transaction is provided in arti-
cle 14 of RHPL: Sozer, Ders Kitabi, 106.

121 The remarks in this regard stress that the administrative authorities will have no
opportunity to check the validity of the promissory transaction during the transfer of
ownership, see Seving Kuyucu, 700.
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sels that are registered in the registry through legal proceedings!??. The
second possibility is to accord a founding effect to the registry required
under the legislation governing the Home Port Log, where the require-
ment of form is provided, based on the fact that it was drafted in accord-
ance with the art. 706 of TCA for the transfer of immovable. The quali-
fication of the Home Port Log as a ship registry under the current legis-
lation will have a positive effect on the preference of this view. Howev-
er, given that possession is sought during the transfer of ownership on
vessels that are registered with NSR or TISR, the view that emerges in
terms of Mooring Log should be considered separately. Although not
directly defended, the assessment of the art. 14 of the RHPL as a rule of

order is also brought up as a possibility*?3.
ccc) Assessment

As indicated by all of these remarks, the absence of clear regulation on
whether the registry system that has been introduced in the legislation of
Home Port Log is a registry or not, and the introduction of a different
regulation for transfer of ownership through the reference to articles
1001 and 997 of TCC, different than the art. 763 of TCA, brought along
various interpretive challenges and many diverse points of view have
raised in the doctrine. It is apparent that causing such ambiguity is inap-

propriate, particularly on such an important matter as the right to ownership.

122 gee Seving Kuyucu, 703-704; Yazicioglu, 148; Yetis Samli, 211-212.
123 See Yetis Samli, 211-212.
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The regulation of the art. 1001 of the TCC for the vessels that are regis-
tered in the Turkish registry, is applicable to vehicles classified as ves-
sels under the art. 931/1 of the Turkish Commercial Code. Hence, in
case the Home Port Log is recognized as a registry, it may be debatable
which provisions will apply to the transfer of ownership of a marine or
inland waterway vessel that does not qualify as a vessel under TCC art.
931 but is capable of being registered in the Home Port Log unless that
legislation makes a clear reference to the TCC. Since the said vehicles
are legally movable, the enforcement of the art. 763 of the TCA may be
brought up in the transfer of ownership of such vehicles.

If the Home Port Log is not recognized as a registry, art. 996 of the TCC
would not apply, and all vehicles registered therein would be considered
unregistered vehicles in the Turkish Ship Registry. In this case, the en-
forcement of the art. 763 of TCA would be brought up in the transfer of

the ownership of all registered vehicles under the art. 997 of the TCC.

Regardless of which possibility is agreed, failure to comply with the
preceding provision against the regulation of the art. 14 of RHPL would
raise an argument of whether ownership has been transferred to the buy-
er, even if ownership of the vehicle registered in the Home Port Log has
been transferred and the requirements set out in the art. 1001 of the TCC
have been satisfied. Even if the transferor and transferee adhere to the
provisions of the art. 1001 of the TCC governing vessels that are regis-
tered in the registry, notarization of the signatures in the agreement
transferring ownership between the parties would be inadequate under
the provisions of the art. 14 of RHPL. Nonetheless, unlike the art. 1001
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of the TCC, the agreement must be drawn up before a notary public un-
der the explicit provision of the art. 14 of the RHPL. It is unclear why
such regulation was adopted for vehicles registered in the Home Port
Log. It can only be commented that the regulation provided in the art. 14
of RHPL pertains to the promissory transaction, whereas the regulation
provided in the art. 1001/2 of TCC relates to the act of disposal. The
ownership of the vessel registered in the Home Port Log should be trans-
ferred together with the act of disposal. Therefore, it seems appropriate
to comment that the act of disposal on the transfer of the ownership has
taken place with the transfer of the possession provided in The art. 763
of the TCA and that the ownership has been transferred to the transferee,
and noncompliance with the requirement of the form set out in the art.
14 of RHPL would not change that outcome. Therefore, the most correct
conclusion would be that the savings transaction has been accomplished
and the ownership has been transferred with the delivery receipt record
signed by the parties for the transfer of ownership. The ideal remedy
would be to fulfil the requirement of the form in the art. 14 of RHPL in
order to register with this registry system and to adopt it as a regulatory
administrative act. This conclusion must be drawn if the view that the

Binding Log is not a real registry is accepted.

The most accurate remedy, in our opinion, is to establish by law whether
the Home Port Log qualifies a ship registry with the amendment to legis-
lation and, correspondingly, to determine the regulation on transfer of

ownership in the same law in a way that avoids any argument.

DEHUKAMDER - Volume: 4/ Issue: 1/ Year: 2021, pp. 33-248



196 Legal Qualification of the Home Port Log

bb- Pledge Right

aaa) Mortgage to be Established on Registered Vessels
and the Provisions of Compulsory Execution to be

Enforced

The vessel mortgage, regulated in the art. 1014-1053 of TCC, is the only
type of pledge that can be established on a contractual basis on regis-
tered vessels (art. 1014/1/s. 3 of TCC)'?*. This is subject to the require-
ment of a special form set out in articles 1015/1 and 1015/2 of TCC. For
the vessel mortgage, it is also necessary to determine the compulsory
execution to be enforced during the foreclosure. As clearly provided in
the art. 936 of the TCC, all vessels, whether registered or not, are move-
able goods under both the TCC and other laws. However, the first para-
graph of the art. 937 of the TCC, which contains exceptions to the provi-
sion, adopted that it would be subject to the requirements for the im-
movable goods in the Bankruptcy and Enforcement Law No. 2004 dated
19/6/1932 (“BEL”)!?, and that the provision of the art. 936 of the TCC
would not apply to vessels that are clearly mentioned in the TCC!?®. The

124 On vessel mortgage related to the TCC period, see Atamer, K.: Gemi ve Ucak
Ipoteginin Hukuksal Temelleri, 1stanbul 2012, p. 161 ff. (Gemi Ipotegi); Akgura
Karaman, T.: Gemi ve Hava Araci Ipotegi ve Motorlu Tasit Rehni (Tasinir Ipotegi),
E. 2, Istanbul 2019, p. 9 ff.; Sozer, Deniz Ticareti Hukuku, 301 ff.; S6zer, Ders
Kitabi, 137 ff.; Topsoy, 145 ff.; Kara, 97 ff.; Yazicioglu, 191 ff.; Demir, Ders
Kitabi, 175 ff.; Deniz Kaner, 54 ff. Regarding FTCC, see also Akinci, S.: Tirk
Hukukunda Gemi Ipotegi, Ankara 1958, p. 5 ff.; Kalpsiiz, Gemi Rehni, 40 ff.; Okay,
189 ff.; izveren - Franko - Calik, 72 ff.; Tekil, 119 ff;; Can, 150 ff;; Caga - Kender,
113 ff.; Damar, 600 ff.

125 0J D: 19/06/1932, No: 2128. For the current full text of the Law, see
<www.mevzuat.gov.tr> (ad. 23/01/2022).

126 About article 936-937 of TCC, see Atamer, Gemilerin Esya Hukuku, 33-35; Ata-
mer, K., Deniz Ticareti Hukuku, Vol. IV, Deniz Icra Hukuku, Istanbul 2019, 60
(Deniz Icra Hukuku).
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second paragraph of the the art. 153/a pf EBL, which was formed by
Law No. 6103 on Validity and Application of the Turkish Commercial
Code No. 6103, dated 14/1/2011 (“Law No. 6103”)*?7 is among the pro-
visions under that scope. The provision states that the provisions govern-
ing the foreclosure in the EBL also apply to the foreclosure of vessel
mortgage'?8. Also, it was resolved that the provisions of the EBL would
apply, as provided in the art. 936 and the art. 937/1 of the TCC in mat-
ters that are not specifically regulated in the art. 1350 and other provi-
sions of the TCC under the heading, “Special Provisions for Compulsory
Execution” (art. 1351 of the TCC)!%°,

Having said that'*°, the provisions of the TCC governing vessel mort-
gages also apply to vessels that are registered to TISR under the art. 995
of the TCC and pursuant to legislation pertaining to TISR. Additionally,
these provisions shall apply, without prejudice to the special provisions
of articles 1054-1058 of TCC, to the building mortgage to be established
on the vessels under construction registered with the RSUC (art. 1058 of
TCC).

127 0J D: 14/02/2011, No: 27846. The Law No. 6103 has been amended by the Law on
the Amendment of the Turkish Commercial Code and Law on the Entry into Force
and Application of the Turkish Commercial Code No. 6335, dated 26/06/2012 (OJ
D: 30/06/2012, No: 28339)

The same provision stipulates that the term “immovable” appear in the related pro-
visions of EBL will correspond to the registered vessels either in Turkey or abroad,
the term “title registry” will correspond to ship registry, and the term “mortgage”
will correspond to the vessel mortgage. About the employment of the term “vessel
mortgage” as a result of amendments to the EBL, see Atamer, Deniz Icra Hukuku,
59-60.

129 About the topic, see Atamer, Deniz Icra Hukuku, 51 ff.

130 See II C 3 aaa.

128
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bbb) Pledge Right on the Registered in the Home Port Log

The art. 10 of the RHPL, “Encumbrances to be notated,” is the most con-
troversial issue for the pledge right that can be established on vehicles
registered in the Home Port Log. According to the provision, “Pledges
and interim injunction or precautionary lien or attachment order are
notated in the home port log”*3L. The first issue that comes up is whether
the term “pledge” employed in the provision refers to a “vessel mort-
gage” established under Article 1013 of the TCC and others on regis-
tered vessels if it is recognized that the Home Port Log qualifies as a
ship registry, as defined in the art. 996 of the TCC. However, the ab-
sence of a clear reference to the TCC provisions on vessel mortgages in
RHPL, as well as the employment of the term “pledge” in the art. 10 of
RHPL, make it impossible to defend this viewpoint'32. Nonetheless, the
authors, qualifying the Home Port Log as a ship registry, suggest that the
preceding provision be recognised as a chattel mortgage independent of
delivery (or, in other words, a “registered pledge”) under the art. 940/2

of TCA. Also, the absence of a reference to the TCC provisions on ves-

131 Article 10 of FRHPL states, “The chattel mortgage as well as the interim injunction
or precautionary lien or attachment orders are notated in the home port log.” In the
line that it will make no difference if the term “chattel mortgage™ is substituted for
the term “pledge” in article 10 of RHPL: Demir, “Baglama Kiitiigii”, 119; Seven,
65 fn. 267. Despite the employment of the term “movable” in the TCA, the inclu-
sion of the term “chattel” in article 10 of FRHPL and the reference to “notation of
the chattel mortgage” were also criticized, see Aksoy, 102.

132 In the line that the vessel should be registered with NSR to establish a mortgage on
a vessel registered with Home Port Log under article 10 of FRHPL: Unan, 23; Al-
top, 13. As will be further discussed, the decision by the 18. CD. of the Ankara Re-
gional Court of Justice that a vessel mortgage can be established was reversed in the
decision by the 12. CC of the Court of Appeals, dated 02/02/2021.
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sel mortgages is presented as an indication that the Home Port Log lacks

the qualification of a ship registry*33,

As stated in the art. 14 of RHPL governing the transfer of ownership, the
non-qualification of the Home Port Log as a ship registry is considered
to have no function in establishing a chattel mortgage dependent of de-
livery under the art. 939/1 of TCA on vehicles registered to the Home
Port Log due to reference to in the art. 997/1 of TCA by the majority of
authors in this opinion, and acquiring the chattel mortgage under the art.
10134.

Regarding the term “pledge” as defined in the art. 10 of the RHPL, it has
also become a matter of discussion whether a chattel mortgage inde-
pendent of delivery (or “registered chattel mortgage™) will be established
on vehicles registered in the Home Port Log, required by the art. 940/2
of the TCA. According to the provision:

“A pledge can be established on movable that is required by law to be
registered in a registry by writing to the registrar where the movable is
registered, without transferring possession, to secure the receivables of
real or legal persons. The regulation issued by the Port Authority!35 gov-

erns all other aspects on the establishment of the pledge.”

133 See Demir, “Baglama Kiitiigii”, 153; Demir, Ders Kitabi, 147; Seving Kuyucu, 693.

134 See Demir, “Baglama Kiitiigii”, 119, 153-154; Demir, Ders Kitabi, 147, 175; Sozer,
Ders Kitabi, 106; Yazicioglu, 132-133. In a similar view for article 10 of FRHPL:
Aksoy, 102 ff. On the contrary: Topsoy, 140- 141.

135 Article 139 of the Legislative Decree No. 700 on the Amendment to Certain Laws
and LDs in order to Comply with the Amendments to the Constitution, dated
02/07/2018 (OJ No. 30471 dated 07/07/2018 [2nd repetition]) has amended the
term, “by-law” in the provision with “regulation issued by the Presidency”.
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Algantirk Light and Atamer, who qualify the Home Port Log as a ship

registry, affirmatively respond to this question in light of the art. 10 of

RHPL%, Nevertheless, if the Home Port Log qualifies as a ship register

as

of its legal qualification, the obligation to register vehicles in the

Home Port Log that are not registered with NSR or TISR can be dis-
cussed under the art. 43/1/s. 1 of LD No. 655 and the art. 6/1 and 9/1 of
the RHPL®". The study by Seven, in which the Home Port Log qualifies

136

137

In the line with the FRHPL provision: Alganturk Light, 51- 52. In the line with the
RHPL provision: Atamer, “Gemilerin Esya Hukuku”, 94- 95, 114. Given that the
12. CC. of the Supreme Court of Appeals refused to recognize the Home Port Log
as a ship registry in its decision of 02/02/2021, Atamer underlined that it was not
possible to establish a vessel mortgage on the vehicles registered there in accord-
ance with this decision, and reaffirmed his view that article 10 of the RHPL was
based on article 940/2 of the TCA, see Atamer, K.: “Gemiler Uzerinde 6750 Sayili
Kanun Uyarinca Rehin Kurulabilir Mi?”, Tlgin, S. - Sozer, B. (eds.): 2020 Son-
rasinda Deniz Ticareti ve Sigorta Hukuku: Olasi Sorunlar, Istanbul 2021, p. 330
and fn. 39 therein (“6750 Sayili Kanun™).

About articles 6/1 and 9/1 of RHPL, see above Il B. Although Atamer did not quali-
fy the Home Port Log as a registry, in his book in 2012, he noted that, in light of the
criticisms, Article 10 of RHPL was inspired by article 940/2 of TCA. Additionally,
the author called attention to the procedure through which Article 940/2 of the TCA
was developed, and recalled that the provision intended to “safeguard the trust of
third parties who acquired the moveable,” see Atamer, Gemi Ipotegi, 155-156.
While the title of the article was “pledge of livestock™ in the initial text of Article
940 of the TCA, the Justice Commission incorporated the second paragraph and
adopted the term “Discrete circumstances.” For both texts, sce GNAT, Turkish
Civil Code and Law on the Amendments to Turkish Civil Code, as well as Bill of
Law on the Amendments to the Same Law by Ankara congressman Y icel Seckiner,
Ankara congressman Esvet Ozdogu and Four congressmen, and Justice Commis-
sion Report (1/611,1/425, 2/361, 2/680), Term: 21, Legislative Year: 3, Item No:
723, p. 593 (Report on Bill of TCA). The Commission justified the addition as fol-
lows: “Article 940 of the Bill was regulated again under the heading “Discrete cir-
cumstances” to allow for the establishment of a pledge on movable that are legally
required to be registered in a registry in order to secure the receivables of real or
legal persons without transferring possession, by writing to the registry where the
movable is registered, as well as the pledge of livestock, which may be established
without the transfer of the possession to the creditor, in light of the evolving social
and economic conditions of today, and to enable third parties who acquired
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as a “special register”, stated that the record of the pledge right is ex-
planatory, but that pledge falls under the art. 940/2 of the TCA®®, In
addition to the preceding authors, Topsoy, who takes a contrary position
on the qualification of the registry, suggests that Home Port Log quali-
fied as a “registry” on the condition that it falls within the limited scope
of the the art. 940/2 of TCA®®,

Yazicioglu objected to this perspective on the art. 940/2 of TCA, arguing
that the Home Port Log is not a ship registry. The criticism is defended
by arguing that the Home Port Log is not a “registry in which registra-

tion of all vehicles covered by must be obligated by law”4°,

The discussions on the establishment of a pledge right on vehicles regis-
tered in the Mooring Register under the art. 940/2 of the TCA, regardless
of delivery, are also important in terms of Law No. 6750 On Chattel
Mortgage in Commercial Transactions, dated 20/10/2016 (“LCMCT”)!,

pledged movables to ascertain if there is a pledge on the movable.”, see GNAT,
Report on Bill of TCA, p. 318- 319.

138 See Seven, 64-66. The author agrees that the obligation to register is based on arti-
cle 43/1 of the LD No.655, and qualifies the Home Port Log as a “‘registry’ to
which a movable will be registered as per the provisions of the law” in terms of Ar-
ticle 940/2 of the TCA, see ibid, 65-66. The author asserts that a pledge right that is
not expressly provided for in the law cannot be formed by regulation (see 65, n.
268) and bases the pledge right on TCA article 940/2.

139 See Topsoy, 105-106, 140-141. The author stresses that this interpretation is also
consistent with article 997 of the TCC, which refers to the provisions of the TCA.
ibid, 106 fn. 64, p. 141.

140 See Yazicioglu, 133. Demir also adds that RHPL does not provide for a registered
chattel mortgage similar to the one in the Traffic Registry, see Demir, “Baglama
Kiitiigii”, 119.

141 0J D: 28/10/2016, No: 29871. The Law No. 7099 on the Amendment to Certain
Laws with the Purpose of Improvement of the Investment Environment, dated
15/02/2018 (OJ D: 10/03/2018, No: 30356) provided amendments to LCMCT.
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Rather, according to the art. 8/3 of LCMCT, “Provisions pertaining to
chattel mortgages, which are required to be registered with a registry
under other laws, are reserved.” No pledge shall be established on these
movable assets by being registered in the Registry within the scope of
this Law. " It is necessary to hold a similar discussion for LCMCT on the
chattel mortgages dependent of delivery to be established under the art.
940/2 of the TCA due to the establishment of chattel mortgages that are
legally required to be registered on the movables excluded by the
provision. According to a view asserted under the preceding provision, it
is not possible to establish a chattel mortgage on vehicles registered in
the Home Port Log as per LCMCT42,

The amendment to Regulation on the Establishment Chattel Mortgage in
Commercial Transactions and Exercise of Rights Following Default
(“CTDPR”)3 in 2018 elicited hesitations at certain points. Pursuant to
the original text of CTDPR published in the OJ, “the chattel mortgage
established under the TCA” was excluded from CTDPR. Pursuant to the
art. 1 of the Regulation on Amendment to Regulation on the Establish-
ment Chattel Mortgage in Commercial Transactions and Exercise of
Rights Following Default (“CTDPR-Amended [2018]”), with the inclu-
sion of the phrase, the type of pledge to which the provisions of CTDPR
cannot apply was redefined as “the chattel mortgages dependent of de-
livery to be established under the TCA” (art. 2/2/[c] of CTDPR). In other

142 Arvas, M. M.: 6750 Sayili Kanuna Gore Rehne Konu Olabilecek Tasinirlar, Ankara
2017, p. 68. In the line that the aforesaid work qualifies as a “unofficial justifica-
tion” under Law No. 6750: Atamer, “6750 sayili Kanun”, 331.

143 The CTDPR-Amended [2018] was published on the OJ No. 30428, dated
22/05/2018.
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words, CTDPR adopted that the chattel mortgage could be established
on movables subject to chattel mortgage dependent of delivery under the
CTDPR.

If the pledge right specified in the art. 10 of RHPL is recognised as a
chattel mortgage independent of delivery under the art. 940/2 of TCA, it
will be concluded that the provisions of CTDPR apply to the vehicles
registered in the Home Port Log, and therefore a pledge right could be
established on such vehicles under the CTDPR. However, the criticism
aimed at this conclusion draws attention to the fact that the art. 2/2/(c) of
LCMCT violated the art. 8/3 of LCMCT, and emphasized that automo-
biles registered in the Home Port Log should be excluded from
LCMCT4,

If it is acknowledged that the Home Port Log does not qualify as a ship
registry and therefore, only chattel mortgage dependent of delivery can
be established on the vehicles registered there, the necessity to discuss
the provision of CTDPR would be obsolete. Nonetheless, the registration
required under the art. 10 of RHPL would acquire an explanatory value,
and “chattel mortgages, which are required to be registered with a regis-
try” could not be mentioned under the art. 8/3 of LCMCT. Thus, the
pledge right could be established under the provisions of LCMCT on

144 See Atamer, “6750 Sayii Kanun”, 337. Nonetheless, as indicated previously, the
author believes that a chattel mortgage independent of delivery under article 940/2
of TCA was established in accordance with article 10 of RHPL. For the other work
that reaches the same conclusion in the context of article 8/3 of LCMCT, see Seven,
65-66.
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vehicles registered in the Home Port Log that do not fall within the ex-
ception set out in the art. 8/3 of LCMCT.

The Combined Circular No. 33 on Pledge Agreements (“Circular No.
33”)14 issued by the Notaries Union on 15/10/2019, can be provided as
an example of how it would be implemented. The Circular defines the
pledge right on vehicles registered in the Home Port Log as the chattel
mortgage established under the provisions of TCA and within the
framework of the art. 997 of TCC. However, it has not been stated
whether this pledge right qualifies as a chattel mortgage dependent of
delivery under the art. 940/2 of the TCA. Additionally, it was stated that
vehicles defined in the RHPL *would be registered in the Home Port
Log in accordance with the regulation, and the art. 10 of the RHPL was
cited, which provides the registration of the pledge right. Circular No.
33, which reiterated that no vessel mortgages would be established on
such vehicles, states that chattel mortgages established under the TCA
would be excluded from the purview of LCMCT pursuant to the art. 8/3
of LCMCT. Despite the lack of a clear statement, it is found that the
pledge right on vehicles registered in the Home Port Log falls within the
exception set forth in LCMCT art. 8/3, stating that “No pledge shall be
established on moveable assets that are required to be registered in a
registry under other laws by being registered in the Registry under the

provisions of this Law” in the Circular. In other words, it is possible to

145 <https://noterlikrehberi.net/rehber/index.html?rehin-sozlesmeleri-hak-birlestirilmis-
33-sayili-genelge.html> (ad. 23/01/2022).

146 Instead of articles 6 and/or 9 of RHPL, the Circular no. 33 specifies the provisions
of articles 2 and 4, respectively, which determined the scope of RHPL and where
definitions are produced.
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argue that the Circular No. 33 concluded as, “a pledge shall not be es-
tablished on vessels and vehicles that are required to be registered in the
Home Port Log under Article 9 of RHPL, by registering them with the
Home Port Log under the LCMCT” in accordance with the art. 8/3 of
LCMCT.

The documentation necessary to complete the transaction requested in
the Home Port Log has been posted on the website of the Antalya Port
Authority!#’. There are also papers pertaining to the “annotation of the
pledge agreement” and “termination of the pledge agreement” among the
documentation. When documentation is reviewed, it is indicated that the
agreement must be drawn out by a notary public and include a complete
definition of the vessel’s name, home port, log number, and owner in
order to annotate the pledge agreement on the Home Port Log. Similarly,
it is required that “the pledge termination agreement be drawn up by the
Notary Public” to erase the pledge agreement from the Home Port Log.
Nowhere in the legislation governing the Home Port Log is there a spe-
cific regulation addressing the establishment of the pledge. When the
required papers are reviewed, it is found that the pledge cannot be estab-
lished before the Port Authority or the Municipality, different from the
art. 14 of the RHPL governing the transfer of ownership. In any case, the
time for establishing the pledge is unclear. In the event that such a
pledge is built as a chattel mortgage independent of delivery, the pledge

should be deemed to have been established upon the issuance of the

147 See  <https://antalyaliman.uab.gov.tr/uploads/pages/baglama-kutugu-islemlerinde-
istenen-belgeler.pdf> (ad. 25/03/2022).
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agreement by the notary, and the registration in the Home Port Log
should allow publicity only for the third parties. However, if it is con-
cluded that the pledge specified in the art. 10 of the RHPL is a pledge
dependent of delivery under the art. 939 of the TCA, the possession of
the pledged goods would also have to be transferred to the pledgee,
along with the pledge agreement. Although no clear legislative provision
exists, we believe that the pledge on the vessel registered in the Home
Port Log is tried to be built as a pledge without delivery. Seeking the
execution of the pledge agreement before a notary public and registering
it in the Home Port Log enables this conclusion to be reached. When
copies of Mooring Log records are reviewed in practice’*®, it is noticed
that the first page of the log record includes information on “the owners
of vessels, marine, or inland waterway vessels” followed by the “vessel
data.” “Information on Attachment-Pledge” appears in the next column,
and this information is provided on the second page with the text “The
information on attachment-pledge is enclosed”. The examples display
remarks, “According to the pledge agreement certified by the xxx Notary
Public on xxx and journal number xxx, the first-degree pledge of xxx
TRY has been established under the conditions stipulated in the same.”
Another record indicates that a second-degree pledge was also estab-
lished. It is clear that the underlying motive was a pledge without a de-
livery, an event under those records. However, a clear legal regulation is
required in order for the pledge established on the moveable vessel to be

a pledge without delivery and even for the degree system to be applied

148 \We would like to express our gratitude to Atty. Rona Kaspi and Atty. Esra Akaru-
na, for sharing the examples in this practice.
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to the immovable pledge. Therefore, it is necessary to state that the exist-
ing practice is not based on grounds. However, even if it is considered
that the art. 940/2 of TCA provides the legal basis for the pledge on ve-
hicles registered in the Home Port Log being a pledge without a deliv-
ery, the fact that no regulations have been enacted for the degree system
in practice should also be criticized. Nonetheless, as a rule, the principle
of priority applies to pledges of moveable, regardless of whether de-
pendent or independent of delivery (art. 948 of TCA)*°. A clear regula-
tion is required for the degree system that is valid for an immovable
pledge to apply for the chattel mortgage®°. There is no legal basis for
this exception brought in practice to the prevailing principle in the chat-

tel mortgages.

149 According to the provision, “If there is more than one pledge rights on the same
moveable, the creditors are paid in the order in which the pledge rights were ac-
quired.” About the principle of “priority” or “credit for seniority”, which is among
the principles that dominate the chattel mortgage, see Oguzman, M. K. - Selici, O. -
Oktay-Ozdemir, S.: Esya Hukuku, E. 22, Istanbul 2020, p. 1165-1166; Serozan, R.:
Esya Hukuku I, E. 3, Istanbul 2014, p. 352-354; Nomer, H. N. - Ergline, M. S.: Esya
Hukuku, E. 8, Istanbul 2020, p. 397-399. In the line that the principle of “order by
date of establishment/registry” applies to limited real rights established on movable
and immovable in Swiss and Turkish Laws, and the fixed degrees system in the real
estate pledge is an exception to this rule. Akgura Karaman, 225-231. To exemplify,
article 948 of TCA applies for pledges without delivery established under Article
940/2 of the TCC on motor vehicles registered in the Traffic Registry, for remarks,
see Uyumaz, A.: Motorlu Tasit Rehni, Istanbul 2012, p. 234-239; Tek, G. S.:
Ulasim Araglarimin Ipotegi, Istanbul 2012, p. 25-26; Ergiine, S.: Hukukumuzda
Tasinir Rehninin, Ozellikle Teslime Bagh Tasinmir Rehninin Kurulusu, E. 2, 1stanbul
2020, p. 225.

150 As an example of such a regulation, Article 10 of the LCMCT may be quoted,
which clearly acknowledges the existence of the degree system and analogously
applies the provisions of articles 871-876 of LCMCT, governing the degree system
in immovable pledges and the conversion of pledges into cash.
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Another matter that might be considered in relation to the pledge right is
the regulation governing ex officio relinquishment in the art. 22/4 of
RHPL. According to the provision, “Vessels, marine and inland water-
way vessels subject to a lien or other encumbrance may be released only
with the consent of creditors.” Consideration of the pledge right as an
“encumbrance” to be registered under the art. 10 of the RHPL means
that the pledge right will also be subject to the art. 22/4, among other
restrictions. In this regard, art. 965/4 of TCC, which accounts for the ex
officio relinquishment of vessels that are registered with NSR, and the
art. 965/2 of TCC™!, which sets forth the same issue about structures
that are registered with RSUC, are similar to the art. 22/4 of RHPL. It
should be evaluated how this regulation would apply if a chattel mort-

gage dependent of delivery is established®®2,
ccc) Assessment

A movable under the art. 940/2 of the TCA must be obligated to be reg-
istered with “a registry”. In this regard, it is critical to determine if the
Home Port Log is a genuine register as per the art. 7 of the TCA. How-
ever, qualification of the Home Port Log as a ship registry would infer
that it is a component of the Turkish Ship Registry under the art. 996 of
the TCC, rendering the debate of the art. 940/2 of the TCA unnecessary

151 “If there is a mortgage on the structure, the creditors of the mortgage and other
beneficiaries who are recorded in the registry must consent to Istanbul 2012 erase
the record from the registry in cases specified in sub-paragraphs (a) and (b) of the
first paragraph.”

152 In the line that article 22/4 of RHPL indicate, “the legislator caught between the
ship registry and an ordinary registry system regarding the legal qualification of the
home port log”: Aydin, 186.
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in certain ways. In other words, if the home port log qualifies as the ship
registry, the significance of discussing the chattel mortgage independent
of delivery would be negated to a considerable extent, since a vessel
mortgage can be established on vessels that are registered in the Home
Port Log under the art. 1014 of the TCC and others. At this point, the
consequence of the vehicles that are not qualified as a “vessel” by the
art. 931 of the TCC and therefore not subject to the provisions of the
Fifth Book of the TCC, but are registered in the Home Port Log under
the art. 935 of the TCC, would become significant.

Pursuant to the art. 940/2 of the TCA, the registration of the movables
covered by the provision must be have been obligated “by the law”. The
provision that should be evaluated in this regard is the “obligation” ref-
erenced in the art. 43/1 of LD No. 655 and the art. 9/1 of the RHPL.

The doctrine also evaluates whether the fact that the pledge to be estab-
lished on vehicles registered in the Home Port Log is independent of
delivery satisfies a practical requirement. Indeed, the reference to the
registration of the pledge right in the art. 10 of the FRHPL and subse-
quently in the art. 10 of the RHPL can be interpreted to mean that the

legislators intended to establish a pledge right dependent of delivery.

The vessels with optional registration were obligated to be registered
following the legislation of the Home Port Log. Having said that, the
shipowner would obviate this obligation by registering his vessel with
either NSR or the Mooring Register. The owner who wishes to establish

a mortgage on his vessel would do so by registering it with NSR, pre-
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cisely as in the former order. Therefore, the failure to establish a vessel
mortgage on the vessel with optional registration with NSR under the
articles 956-957 of the TCC is a consequence of the ship owner’s prefer-
ence for registering the vessel in the Home Port Log rather than NSR%,
On the other hand, establishing a pledge right on vehicles that are not
recognized as “vessels” under the art. 931 of the TCC and thus cannot be
registered with the NSR raises a distinct concern®>*. The wide definition
of the vehicles that are required to be registered in the Mooring Log™®,
the fact that some of them do not have the qualifications of vessels in
accordance with the art. 931 of the TCC and that it is not possible to
establish a vessel mortgage on them also all make the consequence of
the pledge to be established on the vehicles controversial. However, it
should be emphasized that in fact, the requirements for recognition of
the pledge right established by the art. 10 of RHPL as a vessel mortgage
or a chattel mortgage independent of delivery under the art. 940/2 of
TCA are insufficient. At this stage, it would be prudent to expect the

adoption of a concrete legal regulation at the legislative level*®.

153 In the line that there was no “justifiable requirement” for vehicles registered in the
Home Port Log to establish a “registered pledge.” Yazicioglu, 132 fn. 212.

154 About the problems that arise in practice due to the inability to establish a vessel
mortgage on vehicles that do not qualify as “vessels” under article 816 of FTCC
and hence cannot be registered in the ship registry during this time period. see Ata-
mer, Deniz Ticareti Hukuku, 658-659. The author also put forth the concerns that
may appear as a result of the establishment of the moveable pledge on the vehicles
registered here at the time the Home Port Log was formed. Atamer, “Giincel Sorun-
lar”, 250; Atamer, “Baglama Kiitiigii”, 353.

155 The RHPL also defines the vehicles that can be registered in the Home Port Log.

1% For authors who see in situ to provide the possibility of establishing a pledge right
independent of delivery on vehicles registered in the Home Port Log, although they
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Another evaluation should be made for the right to retention. It is possi-
ble to argue that the shipyard owner lacks the right of lien under the art.
1013 of the TCC for receivables deriving from the building and mainte-
nance of vessels that are registered in the Home Port Log. In this possi-
bility, the shipyard should be able to establish the lien if the vessels that
are registered in the Home Port Log are in its possession and the condi-
tions set out in the art. 950 of TCC are satisfied. However, this matter is
controversial within the context of the wording of the art. 10 of the
RHPL.

The final assessment of this matter should be made for the right of the
vessel’s creditor, which is regulated by the art. 1320 of the TCC and
provides for a legitimate pledge right. Since the legitimate pledge right
of the vessel’s creditor emerges from the registry and he is entitled to a
concealed pledge right that cannot be registered in the registry, the fact
that the Home Port Log lacks qualification as a registry would not im-
peach the entitlement of the right of the vessel’s creditor on the vessels
that are registered to it. The majority of the vessels that are registered in
the Home Port Log are not commercial vessels. Pursuant to the art.
935/2/(a) of TCC, since the provisions of the TCC governing the right of
the vessel’s creditor will apply even to vessels used only for navigation,
sports, education, training, and science, such as yachts and seaman train-

ing ships, there should be no discussion on this issue.

contend that such a pledge is not achievable within the legislative framework, see
Aksoy, 103-104; Demir, “Baglama Kiitiigii”, 154.
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cc- Compulsory Execution

The compulsory execution dispositions include “the interim injunction
or precautionary lien or attachment orders” that are provided to be rec-
orded in the art. 10 of RHPL, in this respect, one may reasonably ask
whether the provisions of the TCC on compulsory execution of maritime
law would apply to vessels registered with the Home Port Log. Most of
the vessels registered in the Home Port Log do not qualify as commer-
cial vessels under the art. 931/2 of the TCC. However, the provisions of
the TCC pertaining to compulsory execution are also applicable to ves-
sels that are not commercial, save for the art. 935/2/(b) of TCC. There-
fore, the provisions of the TCC relating to the compulsory execution of
vessels could also be applicable to vessels that are registered in the
Home Port Log, provided that the vehicle registered in the Home Port
Log qualifies as a vessel under the provisions of the art. 931/1 of TCC.
As can be observed, an interpretation issue arises here as well due to the
difference in the definition of “vessel.” The only way to resolve this in-
terpretation issue is to clearly provide that the provisions of the TCC
pertaining to the compulsory execution of vessels shall apply to vessels

and vehicles that are registered in the Home Port Log.

¢) Registry Organization and Objection Procedure

aa- In Terms of NSR, RSUC and TISR

According to the opening entry of the provisions of the TCC on vessel

registry, ship registries are established in places deemed appropriate by
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the MoT] (art. 954/1)7,1%8, Pursuant to the second paragraph of the pro-
vision, ship registries to be formed by the registry offices reporting to
the port authority are supervised by [1] the commercial court of the first
instance, which is in charge of maritime trade disputes in that area, [2] if
it is unavailable, by the commercial court of the first instance, and [3] if
it is also unavailable, by the civil court of the first instance in charge of
proceeding commercial cases. If a place has more than one court in
charge of commercial cases, the Council of Judges and Prosecutors'®®,
upon the suggestion of the Ministry of Justice, determines which court
will supervise the ship registry (art. 954/2/s. 2 of TCC). Art. 954 of TCC

157 According to article 839, which corresponds to article 954 of TCC in FTCC, “For
Turkish vessels, ship registries are maintained in places deemed appropriate by the
government [f. 1]. The registrar employed by the port authority maintains the ship
registries under the supervision of the civil court of first instance. The provision of
the second paragraph of the 26th article also applies herein [f. 2]. Article 917 of the
Civil Code [article 1007 of TCA] also prevail over the ship registries [f. 3].” The
trade registry organization was regulated under Article 26 of the FTCC, which was
referenced to in the second paragraph of the provision. The said regulation was
amended by the Legislative Decree No. 559 on the Amendment to Certain Articles
of the Turkish Commercial Code, dated 24/06/1995 (OJ D: 27/06/1995, No:
22326.) The first version of article 26/2 of FTCC published in the Official Gazette
was as follows: “If there are many court chambers that hear commercial cases, the
Ministry of Justice assigns the trade registry to one of them.” While the provisions
of article 839/1 and 839/3 of FTCC are retained in article 954 of TCC, the provi-
sions of article 839/2 of FTCC have been amended. GNAT, TCC Report, p. 320.
About such amendment, see also Atamer, “Gemilerin Esya Hukuku”, 59-61.

18 Pursuant to Decision No. 2011/1557 dated 14/3/2011 on the Abolition of (10) Ship
Registry Offices in the Provincial Organization of the Undersecretariat of Maritime
Affairs and the Establishment of (10) Ship Registry Offices in their place (OJ D:
09/04/2011, No. 27900), the Ship Registry Offices within the Port Authority of Is-
tanbul, Trabzon, Samsun, Zonguldak, Bandirma, Canakkale, izmir, Antalya, Mersin
and Iskenderun have been abolished and substituted by Ship Registry Directorate
established under aforesaid Port Authorities.

159 Pursuant to article 208 of the LD No. 703, the term, “High” in the heading of Law
No. 6087 on the Council of Judges and Prosecutors, dated 11/10/2010 (OJ D:
18/12/2010, No. 27789), has been removed and become “Law on the Council of
Judges and Prosecutors”.
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also applies to RSUC, and this registry is established under the rules to
which NSR is subject (art. 991/1 of TCC)?*°,

Besides the provisions of the TCC, the Ship Registry Charter No. 4/8520
dated 31/12/1956 (“SRC”)'®!, which was adopted based on the art. 865
of the FTCC®2 s still in effect as of today, in order to ensure the en-
forcement of the provisions of the FTCC governing ship registries. The
Regulation provided under the art. 994 of the TCC!® has not yet been
published!®. Through SRR-D, preparatory work for the regulation that

will replace the SRC continues®,

160 Secondary legislation also provides for the establishment of RSUB in the same
places as NSR under the same organization, see Cabinet Decree No. 2010/485 on
Determination of the Geographical Boundaries of the Ship Registry Offices of the
Ship Home Ports, 20/05/2010 (OJ D: 29/06/2010, No: 27626) article 1/c/2; article
76 of SRC.

161 0J D: 04/02/1957, No. 9526. The charter became effective on 01/01/1957, with a
retroactive effect.

“The regulation determines the complementary provisions for the establishment and

maintenance of the ship registry, the officer qualifications necessary, the certifica-

tion and registration of legal connections, and the rectification, amendment, and
cancellation of records.”

“The charter governs the establishment and maintenance of the ship registry, the

qualifications of its managers and officers, the documentation and registration of

legal relationships, and the supplemental rules governing the rectification, amend-
ment, and erasure of records.”

164 The publication of the charter is mentioned in Article 994 of the TCC. However,
pursuant to the Law on Amendment to the Constitution of the Republic of Turkey
No. 6771, dated 21/01/2017 (OJ D: 11/02/2017, No: 29976), the provision in Arti-
cle 115 of the Constitution titled, “By-Law” was repealed, and thus the executive
charters ceased to exist as regulatory acts of the body. Therefore, the secondary leg-
islation, which is under preparation as the Ship Registry Regulation, has become
SRR-D.

185 About the studies for preparation of the Ship Registry Charter during the period

while the TCC was in force, see Atamer, Deniz Ticareti Hukuku, 372. Referring to

the letter of the General Directorate of Maritime Affairs of MoTI dated 16/12/2021,

the Circular dated 21/01/2021 published by the Istanbul and Marmara, Aegean,
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Also, MoTlI is empowered to designate the locations of liaison offices
where TISR will be maintained (art. 3/2 of TISRL). MoTlI, within the
framework of this power, has established the Istanbul TISR Directorate
and an Izmir Liaison Office (art. 5/1 and 5/2 of TISRY)?¢,

Pursuant to the reference to the art. 34 of the TCC®’, which regulates
the procedure for filing objections in trade registry records under the art.
993 of the TCC, the objections against the rulings rendered by the ship
registry directorates should be lodged with the commercial courts of the
first instance. Additionally, it is possible to seek compensation for losses
incurred as a result of maintaining the ship registries. Nonetheless, it is
stated in the art. 954/3 of TCC that the art. 1007 of TCA, which stipulat-
ed that the State was accountable for losses incurred from the mainte-
nance of the land registry, would also apply to the ship registry. The
court in which these cases would be filed will be the court located in the
jurisdiction over which the relevant ship registry has been supervised*®®.

In terms of TISR, it was adopted that the provisions of NSR would apply

to the inspection and resolution of complaints and objections against the

Mediterranean, Black Sea Regions Chamber of Shipping (IMEAK) (No: 3338, Cir-
cular No: 1289) provided the full text of SRR-D with comments and suggestions,
see <https://www.denizticaretodasi.org.tr/tr/sirkuler/gemi-sicil-yonetmeligi-taslagi-
168397page=1> (ad. 23/01/2022).

186 For criticism of TISR being maintained by public servants despite the port authori-
ties being appointed in NSR, RSUB, and Home Port Log, see Atamer, “Gemilerin
Esya Hukuku”, 64.

187 The said provision stipulates that the relevant persons may object to the commercial
court of first instance, which is in charge of maritime trade disputes in that area
where the registry is located, against the decisions rendered by the registry office on
any request for registration, modification or erasure within eight days from the noti-
fication of such decision, and the court would consider this objection based on the
file.

1688 About the topic, see Atamer, Gemilerin Esya Hukuku, 67-68; Yazicioglu, 99.
DEHUKAMDER - Volume: 4/ Issue: 1/ Year: 2021, pp. 33-248



216 Legal Qualification of the Home Port Log

procedures carried out under the supervision of the records there (art.
6/[d] of TISRY). Although the legislation contains no explicit provision
for TISR, it is contended that TCC art. 954/3, which refers to TCA art.
1007, should be applied to TISR records as well%°,

bb- In Terms of Home Port Log

A home port log is established in each port authority or within munici-
palities’ in inland waterways that are not under the jurisdiction of the
port authority (art. 5/1/s. 1 of RHPL). As per art. 7/1 of RHPL, the port
master, as a rule, is authorized and accountable for maintaining the
Home Port Log. The mayor has power and responsibility for inland wa-
terways that are not within the jurisdiction of the port authority. The
subsequent paragraph provides that the unit to be formed under the port
authority will maintain the Home Port Log and carry out associated pro-
cedures (art. 7/2/s. 1 and s. 2)'"*. Also, art. 15 of the RHPL regulates that
the Home Port Log will be maintained electronically, designated as
“GESBIS”'"2, GESBIS is defined as “Ship Registry Information System
in which recording and registration in the ship registry are completed

169 Atamer, Gemilerin Esya Hukuku, 70; Yazicioglu, 120. On the contrary: Sézer, Ders
Kitabi, 94-95.

170 MoTI determines which municipality will maintain the home port log in inland
waterways (article 5/1/s. 2 of RHPL).

11 Pursuant to article 7/2/s. 3 of RHPL, “In port authorities in which a ship registry is
maintained, the actions and procedures for the home port log are carried out by this
unit by assigning sufficient registrar for home port log.”

172 Article 15 of the FRHPL regulated that the Home Port Log would be maintained
“electronically”.
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electronically and registry information is electronically maintained”
(art. 4/1/[g] of the RHPL)!",

The procedure to be followed in the event of an objection to an action
involving records in the Home Port Log is governed by a particular pro-
vision in the art. 24 of RHPL":

“The individual involved, or those whose rights will be impacted by the
action and procedures carried out by the departments within the home
port log, may file an objection to the port authority that carried out the
procedures within seven days of learning of it. The port authority reviews

and resolves the objection within fifteen days.

The objection might be accepted or rejected by providing a rationale. If
the objection is accepted, the course of action is revised in accordance
with the nature of the objection, and the circumstance is notified to other
interested parties. If the objection is rejected, the objector retains the

right to sue under the general provisions.”

The aforesaid provision stipulates that an objection will be lodged
against the port authority that oversaw the procedure, and the appropriate

port authority will review and resolve such objection. It was agreed that

173 Along with the vehicles registered in the Home Port Log, GESBIS maintains rec-
ords for vessels that are registered to NSR and structures registered to RSUB. In-
deed, a definition in this direction has been produced in the SRR-D, which has not
yet been effective, see Article 9/1 of SRR-D. Furthermore, the TISR Register,
which was opened within the TISR Directorate and Liaison Offices in accordance
with article 6/b/(b) of TISRY is maintained in the GESBIS setting. For remarks, see
Atamer, “Gemilerin Esya Hukuku”, 53-54. In the line that maintenance of records
in Home Port Log, as in NSR, TISR and RSUB, indicates that the Binding Log has
a registry function: Goziyesil, 173-174. The SRR-D provisions pertaining to
GESBIS indicate that the Home Port Log qualifies as a ship registry as well as other
ship registries, see Article 38/1 and /5 of SRR-D.

174 This provision is a repetition of article 24 of the FRHPL.
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a lawsuit might be brought “under the general provisions” in the event

that the objection was rejected.

The meaning of the general provisions is controversial. In contrast to the
process set forth in the art. 993 of the TCC addressing the objection pro-
cedure, the doctrine highlights that no reference to the art. 34 of the TCC
is made and that a separate objection procedure is contemplated!’®. On
the other hand, Demir and Yazicioglu claimed that the judicial remedy in
the case to be filed “according to the general provisions” in the art. 24/2
of RHPL was also administrative due to the obligation of port authorities
or municipalities, the administrative bodies, to maintain the Home Port
Log and carry out associated procedures!’®. Atamer, on the other hand,
focuses on two alternatives: The first is the exercise of the judicial re-
view process that applies to NSR, TISR, and RSUC. The second is eval-
uating the procedures that were carried out by the MoT] through the port
authorities in connection with the maintenance of the Home Port Log as
an administrative action under the art. 125/1/s. 1 of the Turkish Constitu-
tion (“AY”)Y"7, as well as filing the lawsuits in administrative jurisdic-
tion as a full remedy action within the scope of “liability arising from the
developing and providing transportation services,” pursuant to the art.
36/b./(b) of the Procedure of Administrative Justice Act No. 2577, dated

175 See Demir, 118. In a similar view: Seving Kuyucu, 694.

176 See Demir, 118. In a similar view: Yazicioglu, 134. The Court of Disputes reached
the contrary judgment in its decision of 09/04/2012, which is quoted below (C.1).
For criticisms of the decision, see also Yazicioglu, 134. fn. 219.

177-0J D: 09/11/1982, No: 17863 (repetition). For the current full text of the Constitu-
tion, see <www.mevzuat.gov.tr> (ad. 23/01/2022).
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6/1/1982 (“PAJA”)!’8, The author indicates in his evaluation that the
first approach is more appropriate for preserving the integrity of ship
registries, but underlines that the second remedy has a legal founda-
tion*”. The rulings of the higher judicial bodies, particularly those of the
Council of State and the Court of Disputes, have determined that certain
disputes should be heard before the judicial court. These rulings will be

further discussed.

D) JUDICIAL RULINGS

1- Rulings by the Court of Disputes and Council of State

After a request for a boat registered in the Home Port Log to relinquish
its Home Port Log in Istanbul was refused, a dispute emerged as to
whose jurisdiction is in charge. The Court of Disputes determined the

competent judicial remedy in a 2012 ruling®,

At the beginning of the dispute, after the port authority’s rejection of the
request for relinquishment, a lawsuit was filed at the Istanbul Special-
ized Court of Maritime seeking to have the judgment reversed. Addi-
tionally, the lawsuit demanded that the Supplemental Article 12 of LD

178 0J D: 20/01/1982, No: 17580. For the current full text of the Law, see
<www.mevzuat.gov.tr> (ad. 23/01/2022).

17 For remarks, see Atamer, “Gemilerin Esya Hukuku”, 68-69. The author’s final
remedy is to appoint a single court for all cases involving registry procedures across
Turkey, see ibid, 69. In terms of the State’s liability, NSR indicates that the State
will bear the absolute liability for the procedures under the TISR and RSUB, and
since the absolute liability of the Administration is provided in the administrative
jurisdiction in the Home Port Log, as per article 125/7 of the Constitution, the out-
come will not alter, see ibid, 70.

180 Court of Conflicts, CD., 09/04/2012, FN. 2011/190, DN. 2012/62 (OJ D:
02/05/2012, No: 28280).
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No. 491 be referred to the Constitutional Court on the grounds that it is
unconstitutional and that its enforcement is suspended. The court reject-
ed the case on the grounds that, “the claimant’s demand was of an ad-
ministrative nature, the claimant’s primary demand was found to be a
relinquishment of the judgment of defendant administration, and this
demand should also be decided by the administrative court and the case
was of an administrative nature.'® After the court heard before the
administrative jurisdiction was finalized, a new lawsuit was filed before
the judicial court. The matter was brought to the Court of Jurisdictional
Disputes after the 10th Chamber of the Council of State concluded that
the dispute should be heard before the judicial court and issued a ruling
of non-jurisdiction®, After the 10th Chamber of the Council of State
referred to the Supplemental Article 12/8 of the LD No. 491, which
serves as the basis for the FRHPL, and the art. 24 of the FRHPL, “Ob-
jections,” it focused on the art. 931/1, which defines the term “vessel,”
art. 954 of the TCC on ship registry directorates, and the Court articles

1183 8184 ‘and 9% of the SRC. After referencing the relevant provisions

181 |stanbul Specialized Maritime Court, 12/10/2010, FN. 2010/402, DN. 2010/386
(unable to access the full text of the decision).

182 The decision by Court of Conflicts includes the information that the decision by the
10. Chamber of the Council of State was dated 18/04/2011 and file numbered
2011/254 (unable to access the full text of the decision).

183 «“A ship registry office was built in each port of Trabzon, Samsun, Zonguldak, TIs-
tanbul, Bandrma, Canakkale, 1zmir, Antalya, Mersin, and Iskenderun according to
article 839 of the Turkish Commercial Code [article 954 of TCC].”

184 “The ship registry is supervised by the civil court of first instance in charge of
commercial cases in the place where the registry office is located. If the civil court
of first instance has more than one chamber that hears commercial cases in that
place, the Ministry of Justice assigns the ship registry to one of them [f. 1]. The civ-
il court of first instance carries out its supervisory function by reviewing and resolv-
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of such legislation, the 10th Chamber of the Council of State provided

the following justification:

“(...) considering the foregoing legislative provisions together, on the
grounds that the boat at dispute should be regarded as a vessel under
the provisions of the Turkish Commercial Code, it included that disputes
resulting from the ship registry, and therefore the home port log, shall be
tried in the designated Civil Courts of First Instance where the home port
log is located, or in courts designated to hear such matters, and in such
case, the judicial court had the jurisdiction to hear and resolve cases
resulting from disputes over ship registries, and home port log disputes
should be reviewed and resolved within this scope, and since there was
no explicit provision in the Law that the administrative courts are in
charge in this matter, it was not legally permissible to hear and resolve

the case involving the dispute that has to be seftled in the judicial courts (...)"

The Court of Jurisdictional Disputes, which accepted the application of
the 10th Chamber of the Council of State, concluded that the judicial

court was in charge of the dispute. The court began its enquiry on the
file within the framework of the provisions of FTCC and FRHPL, which

were in force at the time the case was filed. To begin, art. 816/1 and art.

839 of the TCC were referenced, which corresponded to the articles

185

ing the complaints and objections against the decisions and actions taken by the
registry office [f. 2].”

“The port master is the head of the registry office and is obliged to ensure that the
registry procedures are carried out in accordance with the provisions of the legisla-
tion. While the registrar may seek his guidance on matters about which he is unsure,
the port master may also issue instructions as needed to ensure that the procedures
are carried out in accordance with the provisions of the law and this regulation. In
this respect, the officer will render all types of judgments involving registry matters,
as well as all types of procedures. The civil court of first instance, to which the reg-
istry office is affiliated, is the appellate authority for all of these judgments and pro-
cedures.
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931/1 and 954 of TCC, respectively, which define “vessel” and regulate
ship registry directorates'®. Referring to the art. 843 of FTCC [art. 959
of TCC], which provides that a vessel will be registered with the ship
registry only upon the request of the owner or owners, the Court under-
lined that the “home port'®’* would also be declared during the register
request, as required by FTCC article 845 [art. 960 of TCC8]*®°, Following

the arguments, the Court of Appeals provided the following rationale:

“considering the foregoing legislative provisions together, it is clear that
the boat of the claimant qualified as a vessel under the provisions of the
Turkish Commercial Code, the owners were also obligated to register
their vessels for commercial or private use in the home port log, as well
as the obligation to register with the ship registry'?, and that the “Home
Port Log” should also be indicated in the content of the ship registry in
Article 845 of the same Law, and therefore, the home port logs were a

registry system included in the ship registry.

186 For the criticism levelled at the FRHPL at the time of the decision about the lack of
any provision specifying that the home port log is maintained under the supervision
of the court, see Yazicioglu, 134 fn. 219.

187 “The home port of a vessel is the place where the voyages of that vessel are man-

aged” (article 946 of TCC). Article 819 of FTCC draws up such provision as “The

home port of a vessel is the port where the voyages of that vessel are administered”

The vessels are registered with the ship registry directorate to which the home port

is affiliated (article 955/1 of TCC). Article 955/2 includes exceptions to this rule.

“The following matters are notified together with the register request: (...) ¢) Home

port. (...)".

189 This reasoning was criticized since it makes no connection between this issue and
whether or not the Home Port Log qualified as a ship registry, see Yazicioglu, 134
fn. 2109.

190 For the criticism of the statement in the decision that a vehicle that is qualified as a

“vessel” by TCC, is obligated to be registered in ship registry, see Yazicioglu, 134.
fn. 219.

188
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In this case, it was concluded that the interested parties can object to the
actions and procedures carried out under the home port log by the port
authorities or municipalities where the home port log is maintained, and
when the provision of the regulation stating that if the objection was re-
jected, the objector retained the right to sue under the general provisions
are observed, the judicial court had jurisdiction over the dispute the in
accordance with the provisions of the Turkish Commercial Code and the
Turkish Civil Code.

Throughout the subsequent procedure, the 10th Chamber of the Council
of State maintained its conviction that the judicial court had the jurisdic-
tion. In the event, that the Rize Port Authority rejected an application
dated 30/6/2010 for the registration of a boat at the Home Port Log, a
case was filed in the Rize Administrative Court. An appeal was filed
upon the decision of rejection °'by Rize Administrative Court, and the
dispute was settled by the 10th Chamber of the Council of State on
15/6/2015°2, The provisions of Supplemental Article 12/1 and f/8 of LD
No. 491 pertaining to the formation of the provincial organization of the
Home Port Log and the legal foundation of FRHPL were stated in the
judgment of the 10th Chamber. Following that, art. 24 of FRHPL, “Ob-
jections” was cited. Citing the provisions of the said legislation, the 10th
Chamber concluded, without providing any concrete justification, that
“considering the foregoing legislative provisions together, it is the duty
of the judicial court to resolve disputes originating from the actions and

procedures carried out by the Port Authorities under the home port log.”

191 05/07/2011, D. 2010/502, D. 2010/342 (unable to access the full text of the decision).

192 See Council of State, 10. D., 15/06/2015, D. 2011/10238, D. 2015/3007 (Lexpera,
ad. 23/01/2022).
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In a 2016 ruling of the Court of Disputes, which resolved a dispute over
the taxes to be collected under TISR'®, the following statements are

included:

“(...) For the registration of marine and inland waterway vessels in our
country, three separate register records are provided: The first is the Na-
tional Ship Registry (NSR), in which marine vessels are registered; the
second is the Turkish International Ship Registry (TISR), in which the
vessels with big tonnage and engaged in international transportation are
mostly registered; and finally, the Home Port Log, in which marine and in-
land waterway vessels with less than 18 gross tonnages, as well as pri-
vate boats with foreign ownership, that seek to draw the Turkish flag are

registered.”

Although this ruling represents a resolution of a TISR dispute, the Court
of Appeals, in its 2016 ruling, upheld its approach that the Home Port
Log qualified as a ship registry.

Rulings on the jurisdiction of the court in charge of objection to proce-
dures by the Home Port Log are particularly significant for the qualifica-
tion of the Home Port Log as a “ship registry” by the administrative ju-
diciary. However, when the wording of article 24 of RHPL is consid-
ered, it is possible to argue that the process of “filing an objection to the
port authority that carried out the action and resolving this objection by
the relevant port authority” is an administrative judicial remedy and that
the regulation, “to sue under the general provisions,” suggested that the

lawsuit to be filed is also an administrative judicial remedy.

193 HB D., 14/03/2016, D. 2015/211, D. 2016/111 (Lexpera, ad. 23/01/2022).
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2- Rulings by the Supreme Court of Appeals

a) The Decision of the 11. CC of the Supreme Court of Appeals
Dated 2006 on the Technical Log

Before the formation of the Home Port Log, the 11. CC of the Supreme
Court of Appeals has reviewed the matter of which judicial remedy will
be pursued in the lawsuit to be filed on the relinquishment of the records
on the “technical log'®* maintained at the l1zmir Port Authority. In the
decision rendered, it was ruled that the Izmir 1st Commercial Court of
First Instance (“ATM”) would be in charge as the Specialized Court of
Maritime, and the ruling on the jurisdiction of the administrative court
was reversed. The reasoning for the reversal stated that “the enforcement
and interpretation of the art. 851 of FTCC [art. 965 of TCC] took prece-
dence” and that “the legal regulation by which the aforementioned sub-
stantive law norm comes into existence” is included in the “Maritime

Trade” provisions of TCC!®®,

19 pyrsuant to Article 10 of the Regulation on the Technical Conditions of Commer-
cial Vessels, which went into force with the Cabinet Decree No. 3/7040 dated
11/2/1948, the Technical Log, which had been adopted for maintenance by the Mo-
TI, was repealed according to the Regulation on the Repeal of the By-Law on the
Technical Conditions of Commercial Vessels No. 2010/193, dated 01/03/2010.
About the topic, see Atamer, Deniz Ticareti Hukuku, 303-304.

195 See Court of Appeals, 11. CC., 02/02/2006, D. 2005/9373, D. 2021/10070 (Lex-
pera, ad. 23/01/2022). About the decision, see also Atamer, “Baglama Kiitiigii”,
355-356; Atamer, Deniz Ticareti Hukuku, 431.
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b) The Decisions of the 11. CC of the Supreme Court of Appeals
Dated 2014 and 2018

The Court of Appeal issued its first ruling in 2014, concluding that the
Home Port Log did not qualify as a ship registry*®®. The ruling by the
Court of First Instance, which was consistent with the reversal, was up-
held in the 2018 ruling®®’.

The event that triggered the dispute is related to the claim for the salvage
receivable. On the basis of Defendant’s argument that he lacks a debtor’s
title, it has become a point of contention as to which statutes would gov-
ern the transfer of ownership of the automobiles registered in the Home
Port Log. The plaintiff contended that a salvage claim arises under the
terms of the contract that was executed with the captain, with the debtor
being the shipowner, who is the Defendant. The defendant, on the other
side, claimed that he transferred ownership of the vessel to the captain,
and therefore the duty to pay the salvage cost fell to the captain, who is
the shipowner. The Court of First Instance concluded in its first ruling
that the ownership belonged to the Defendant, on the grounds that it
breached the requirement of the form set out in the art. 1001 of the TCC,

which regulates the transfer of ownership of registered vessels!®®. The

1% See Court of Appeals, 11. CC., 19/11/2014, D. 2014/10235, D. 2021/17936 (Lex-
pera, ad. 23/01/2022).

197 See Court of Appeals, 11. CC., 24/01/2018, D. 2016/6580, D. 2021/637 (Lexpera,
ad. 23/01/2022).

198 <(...) that even though the contract for the sale for the boat was executed in writing,

it lacks notarization and is therefore null and void, and that the owner of the boat is
still the defendant, according to the claim, defence, expert report and the extent of
entire file by the court.”
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11. CC of the Supreme Court of Appeals, which examined the dispute at
the appeal stage, did not qualify the Home Port Log as a “ship registry”,
and accepted that the provisions on movables in the TCA would be en-
forced by making reference to the art. 997/1 of TCC governing the trans-
fer of ownership of the vehicles registered here, and reversed the ruling.

According to the ruling:*

“Although the court accepted that the contracts on the transfer of owner-
ship of the vessels that were registered in the ship registry must be exe-
cuted in writing as per article 1001 of TCC No. 6102, the signatures must
be notarized, and therefore, the sale by the defendant was null and void
due to the lack of the requirement of form, the requirement of form
stipulated in the article of the said Law was provided for the transfer
of the vessels that were registered in the ship registry, and the ves-
sel, “Camlica”, which received rescue assistance service, failed to
be registered in the ship registry, but was registered in the home
port log, as determined in the expert report dated 02/12/2013 received
by the court. According to Articles 996 and 997 of the TCC, the pro-
visions of the Turkish Civil Code governing movables shall apply to
ownership and limited real rights on Turkish ships that are not reg-
istered in the Turkish Ship Registry. In that case, it was erroneous that
the court adjudged against the defendant by neglecting that the ship was
not registered in the ship’s registry, but rather in the home port log, and
by ruling that the contract of sale of the ship was null and void on the

grounds that the requirement of official form was not satisfied.

199 About the decision of reversal, see also Brief Decision published by Istanbul Bilgi
University, Marine Law and Policy Research Center (DEHAM) <https://
denizhukuku.bilgi.edu.tr/media/document/2020/04/28/baglama-kutugu_11-hukuk-
dairesi-karari.pdf> (accessed: 23/01/2022).
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The Court of First Instance, abiding by the ruling of reversal, dismissed
the case again, and the 11. CC of the Supreme Court of Appeals upheld
the decision on 28/1/2018 as follows:

“According to the trial in compliance with the ruling of reversal, the court
ruled to reject it since such boat was registered in the home port log, and
the provisions of the transfer of possession of the movable goods in TCA,
required by to Article 997 of the TCC, would be valid, and that the pay-
ment of the sale price was not necessary for the validity of the sale con-
tract, and the contract of sale of the movable vessel was valid and the
plaintiff's case was rejected due to the lack of passive title. (...) according
to the correspondences in the file, the judgment rendered pursuant to the
ruling of reversal pursued by the court, and the lack of inaccuracy in the
estimation of evidence, all objections of the plaintiff's attorney are

groundless.”

Against the background, the 11. CC of the Supreme Court of Appeals
did not qualify the Home Port Log as a ship registry within the frame-
work of the prevailing view in the doctrine under the ruling. On the other
hand, this decision of the 11. CC to recognize the “sales contract” as
legitimate might be construed as implicitly accepting the regulation in
the art. 14 of RHPL as a validity prerequisite for the promissory transac-
tion?®, In other words, it can be said that although possession has been
transferred, which is an act of disposal, the aforesaid ruling affirms that
ownership has also been transferred. A brief assessment of the 2014 de-

cision by Topsoy stated that even if the ruling took into consideration the

200 5ee DEHAM, p. 3. In the line that the 11. CC articulated no opinion thereof: Seving
Kuyucu, 701. fn. 35.
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provisions of FRHPL, the ruling that “secondary legislation would not

be taken into consideration” was legitimate under RHPL2%,
¢) 2021 Rulings by the 12. CC of the Court of Appeal

The 12. CC of the Court of Appeal issued a ruling on the legal qualifica-
tion of the Home Port Log and the pledge right on vehicles registered
here on 2/2/2021%%2, The preceding ruling, which is consistent with the
2014 and 2018 rulings by 11. CC of the Supreme Court of Appeals, dis-
cussed the legal qualification of the Home Port Log in further depth. The
rulings of the Enforcement Court and the 18. CC of Ankara RCJ based
on the statements given in the ruling by the 12. CC of the Supreme Court
of Appeals, as well as the ruling by the 12. CC of the Supreme Court of
Appeals will be discussed and the conclusions reached in the preceding

rulings will be evaluated.
aa- Rulings by Enforcement Court and RCJ

The dispute, which was resolved by the 12. CC of the Supreme Court,
had arisen due to the pledge right established on the barge, “Celtik¢ioglu
16 registered in the Home Port Log. On 28/5/2013, the parties entered
into a formal written pledge agreement, which was recorded in the Home
Port Log in accordance with the art. 10 of RHPL. The creditor has initi-

ated a formal proceeding by converting the ship’s mortgage into cash

201 See Topsoy, 118. fn. 12.

202 gee Court of Appeals, 12. CC., 02/02/2021, FN. 2020/9457, DC. 2021/954 (Lexpe-
ra, ad. 23/01/2022). For the brief decision, published by Ankara University National
Center for the Sea and Maritime Law (DEHUKAM), and its full text, see also
<http://dehukam.ankara.edu.tr/2021/03/13/baglama-kutugune-iliskin-yargitay-12-
hukuk-dairesinin-karari-hakkinda/> (ad. 23/01/2022).
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and followed by a lawsuit filed by the debtor before the enforcement
court. According to the application, it was claimed that the barge subject
to the pledge of moveable was registered in the Home Port Log and the
barge would not be deemed registered in the ship registry, and therefore
the proceedings were sought to be rescinded. Upon the rejection of the
complaint by the Ankara 10th Enforcement Court?®, the debtor ap-
pealed. The 18. CC of the RCJ in Ankara, which reviewed the dispute,
stated that the barge under consideration was qualified as a vessel under
the TCC, and ruled that it would be able to proceed with the conversion
of the mortgage into cash under the art. 153/a/2 of EBL based on the fact
that the barge was registered in the Home Port Log, and ruled the dis-
missal of appeal with prejudice?®*. When the ruling by RCJ is interpret-
ed, it is conceivable to assert that the Home Port Log qualified as a ship
registry and the pledge established in the Home Port Log is of a vessel

mortgage.
bb- Ruling by the 12. CC of the Court of Appeal

The 12. CC of the Court of Appeal evaluated two questions involving
the Home Port Log upon the debtor’s appeal against the ruling of the
Ankara 18. CC of RCJ. The first question was whether or not the Home
Port Log qualified as a ship registry; the second question was whether a
vessel mortgage could be established on vehicles registered there under
the provisions of the TCC.

208 Ankara 10. Enforcement Court, 23/05/2018, FN. 2018/306, DN. 2018/428 (unable
to access the full text of the decision).

204 Ankara RCJ, 18. CC., 05/10/2020, FN. 2018/3599, DN. 2018/1740 (unable to ac-
cess the full text of the decision).
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The 12. CC of the Court of Appeal evaluated whether the vehicles that
were registered in the Home Port Log qualified as “registered in the
Turkish Ship Registry” under the art. 996. According to the evaluation, it
was stated that the special registry, as defined in [1] NSR, [2] RSUC, [3]
TISR and [4] the art. 941/3 of TCC, has the qualifications of a ship reg-
istry under Turkish Law. When the conclusion is evaluated, it should be
said that the “registry” maintained by the Ministry is not a ship registry
in the literal meaning of the term as defined in the art. 941/3 of the TCC,
and the conclusion of the court was unjustifiable. Art. 941/3 of TCC
governs a registry system recording which vessels are temporarily per-
mitted to draw the Turkish flag by the Administration. It is not possible
to establish real rights in the registry in the art. 941/3 of TCC.

The 12. CC of the Court of Appeal was based on the purpose of con-
structing the Home Port Log under the art. 43 of the LD No. 655. the
ruling stated, “the aim of formation of the Home Port Log, governed by a
single article, is to ensure that unregistered ships and vehicles are fol-
lowed in accordance with administrative law, environmental law, and
tax law,” and concluded that Home Port Log was not a ship registry?%.
Additionally, the Decree and RHPL stated that the term “registry” was
favoured over the term “log,” confirming that the Home Port Log was

205 The 12. CC of the Supreme Court of Appeals cited a sentence verbatim from the
work in its decision, by referencing to Kara, 85. However, this sentence in the cited
work was produced in reference to Atamer, “Baglama Kiitiigii”, 343. Nonetheless,
in the work referred to by the 12. CC. of the Court of Appeal, the author is content
with delivering two views in the doctrine on the legal qualification of the Home
Port Log, rather than expressing an opinion. In this respect, the reference made in
the ruling is misleading since it suggests that the referred author also holds this
perspective.
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formed as a registry system rather than a registry?®®. As previously indi-
cated, the 12. CC of the Court of Appeals, which did not recognize the
Home Port Log as a ship registry, arrives at a different outcome about
the “special register” referenced in the art. 941/3 of the TCC. Having
said that, a “special register,” unlike NSR, TISR, and RSUC, is not a
ship registry under the art. 996 of TCC and others®®. It’s difficult to
conclude that the Legislator intended to establish a register when he used
the term “registry” in the art. 941/3 of the TCC. Therefore, it may argue
that the 12. CC, which reached a different outcome regarding the two
registry systems, placed an undue premium on the use of the term “log”

rather than “registry” in legislation.

Addressing the issue of whether or not the Home Port Log qualifies as a
ship registry, the 12. CC of Court of Appeals concluded that the provi-
sions of the TCA, which would become applicable due to the reference
to the the art. 997/1 of TCC, could not be repealed with the art. 14 of
RHPL2%, This viewpoint is substantiated by the statement, “As seen
from this regulation, if the legislator’s intention was to allocate a regis-
ter, it is evident that he should have regulated the matters related to the
transfer of ownership by law.” It was noted that no regulation was put in
place in the art. 43 of LD No. 655 and RHPL to provide an exception to
the rule set out in the art. 996 of the TCC in order to enforce the ship

206 The decision set forth the matter with the sentence, “On the other hand, it is obvious
that the legislator does not intend to form a new registry by not employing the word
“registry” and by regulating only a single article [article 43 of LD 655].”

207 See above .

208 References are made to Demir, “Baglama Kiitiigii”, 119 and 149 in the decision by
12. CC.
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mortgage provisions on vehicles that are registered in the Home Port
Log of the Legislator. The ruling also concluded, “On the other hand,
despite the fact that Article 10 of the Regulation for Home Port Log
states that the pledge could be recorded in the Log, given the absence of
any reference to the establishment of the pledge or the term, “vessel
mortgage,” it is evident that the pledges to be recorded are chattel
mortgages” However, it appears in the ruling that it is not discussed
whether a pledge on movables dependent of delivery may be established
under the art. 940/2 of TCA. However, the ruling stated that the “condi-
tions for establishing the pledge” were not addressed in the art. 10 of the
RHPL. Although it is not totally apparent what is intended by this ex-
pression, it suggested that the pledge right is mentioned in the ruling by
12. CC was a pledge of movables dependent of delivery to be estab-
lished under the art. 939 of the TCA.

CONCLUSION

The legislation of the Binding Register was discussed in depth in the
study within the context of doctrinal views and judicial rulings, and it
was compared with the relevant provisions of NSR, TISR, and RSUC,
which have genuine registry qualities. The study yielded the following

findings:

[1] The substantive legal rules governing the Home Port Log are regu-
lated by the Regulation for Home Port Log, which was issued in accord-
ance with the art. 43 of LD No. 655 and its second paragraph. The most
difficult issue to interpret in terms of the legal qualification of the Home
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Port Log is that it is governed by regulation rather than a law. If a new
registry, in addition to NSR, TISR, and RSUC, is desired, it would be

appropriate to regulate such a registry through a special law.

[2] The doctrine and judicial rulings on whether or not the Home Port
Log is a genuine registry provide a range of favourable and negative
outcomes. There is no explicit regulation governing the enforcement of
the provisions of the TCC on the Ship Registry on the Home Port Log.
Art. 14 of the TISRY includes regulation in this regard. It seems reason-
able to incorporate a similar regulation in the RHPL in order to avoid
inconsistencies in interpretation in this regard. This would clarify wheth-
er the presumptions of registries and the trust in the register principle,
regulated by TCC for the vessels that are registered in the Home Port

Log, could be applicable or not.

[3] The provisions of the articles 10 and 14 of RHPL include particular
provisions governing the pledge right and transfer of ownership of regis-
tered vehicles. In addition to the ownership right, the vessel mortgage,
usufruct right, and legal mortgage of the shipyard may be registered in
the registry maintained in accordance with the TCC. In a scenario where
the Home Port Log is regulated as a genuine register, it is recommended
to allow other limited real rights that are provided in the fifth book of the
TCC to be registered as well. If, in contrast to the TCC, the pledge to be
established under this framework is not a vessel mortgage but a chattel
mortgage independent of delivery, it would be appropriate to consider
the art. 940/2 of TCA and to expressly provide such a pledge alternative
through a law while drafting such regulation.
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[4] When the ownership of vehicles that are registered to NSR, TISR
and RSUC are transferred, the provision of the art. 1001 of the TCC is
applicable. Pursuant to the art. 997 of the TCC, the provisions of the
TCA on the transfer of movable are applied in the transfer of ownership
of unregistered Turkish vessels. The regulation in the art. 14 of RHPL is
different from both the the art. 1001/2 of TCC, which regulates the same
contract and the art. 763 of TCA. It is uncontested that if a different sys-
tem is desired to be introduced for the transfer of ownership different
than those two legal regulations, it should be achieved by law. To the
extent that the existing legal framework creates ambiguity, it would be

appropriate to eradicate it.

[5] The pledge to be established on vehicles registered in the Home Port
Log is completely uncertain. As described in the study, a pledge agree-
ment must be executed before a Notary public in order to establish the
pledge in practice, and the first- and second-degree pledges appear to be
established in the Home Port Log. It is clear that the scenario was based
on the intention of establishing a pledge without delivery and the prac-
tice proceeded in this way. It is critical that legislative amendments pro-

vide the legal infrastructure that would reflect current practice.

[6] The study incorporates a variety of judicial rulings from different
authorities. The ruling reached in some of these cases allows the Home
Port Log to be qualified as a ship registry, while others allow it to be
evaluated just as an administrative registry system. Every day, different
perspectives are rightfully advanced in the doctrine. These different per-

spectives are entirely due to the Regulation for Home Port Log itself. If
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the regulatory framework must be amended, the most appropriate reme-
dy would be to draft the qualified regulation of the “Home Port Log
Law” or to enact a separate and independent law governing vessel and
structure registers, and to examine under single legislation which vehi-
cles may be registered in which registry system, under what circum-

stances, and with what real rights.
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