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2016’da Ukrayna, Rusya Federasyonu’na (Rusya) kars1 1982 tarihli Bir-
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esmis Milletler Deniz Hukuku S6zlesmesi (BMDHS) EK VII uyarinca

Karadeniz, Azak Denizi ve Ker¢ Bogazi’ndaki kiy1 devleti haklarina

i

liskin tahkim yargilamasi baslatmistir. Rusya, Hakem Mahkemesi’nin

M Hakem denetiminden gegmistir.
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250 Karadeniz, Azak Denizi ve Ker¢ Bogazi

yetkisine itiraz etmis ve oncelikli olarak karara baglanmasini talep etmis-
tir. Rusya, Ukrayna’nin taleplerinin egemenlik iddialarina yonelik oldu-
gunu ve Hakem Mahkemesi’nin yetkisi olmadigini ileri siirmistiir. Ha-
kem Mahkemesi inceleme sonucunda Rusya’nin bu itirazin1 kabul eder-
ken, diger bazi iddialarin1 reddetmis, bazilarini ise esasa girmeden karara
baglayamayacagini belirtmistir. Bu ¢alismada, uyusmazligin 6zetine yer
verildikten sonra Hakem Mahkemesi’nin kabul ettigi itiraz ele alinmistir.
Calismanin sonucunda, Hakem Mahkemesi’nin Chagos MPA kararindan
etkilendigi ancak Ukrayna’nin hangi taleplerinin egemenlik sorunuyla
ilgili oldugunu belirlemedigi igin yetki konusunda agik kapi birakildigi
ve taleplerin egemenlikle ilgisi olmadigina karar verilmesiyle yetki ala-

ninin genisletilebilecegi sonucuna varilmistir.

Anahtar Kelimeler: Birlesmis Milletler Deniz Hukuku Sozlesmesi,

Karma Uyusmazlik, Egemenlik, Yetki Itirazi, Kirrm

ABSTRACT

In 2016, Ukraine initiated an arbitration proceeding against the Russian
Federation (Russia) regarding the coastal state rights in the Black Sea,
Azov Sea and Kerch Strait in accordance with Annex VII of the United
Nations Convention on the Law of the Sea (UNCLOS) dated 1982. Rus-
sia objected to the jurisdiction of the arbitral tribunal and demanded that
the objection is resolved preliminarily. Russia has argued that Ukraine's
claims are based on claims of sovereignty over which the Arbitral Tri-
bunal has no jurisdiction. As a result of its review, the Arbitral Tribunal

accepted Russia’s objection regarding sovereignty issues, rejected some
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of its other objections, and stated that it could not decide without ente-
ring into the merits for some other objections. In this study, after the
summary of the dispute, the objection accepted by the Arbitral Tribunal
is discussed. As a result of the study, it was concluded that the Arbitral
Tribunal followed the Chagos MPA award, but since it did not determine
which claims of Ukraine were related to the sovereignty dispute, the
door was left open on the issue of jurisdiction; hence the jurisdiction
could be expanded by considering the claims as not related to sovere-

ignty dispute.

Keywords: United Nations Convention on the Law of the Sea, Mixed

Dispute, Sovereignty, Objection to Jurisdiction, Crimea
**k*k

GIRIS

16 Eylil 2016’da Ukrayna, Rusya Federasyonu’na (Rusya) 1982 tarihli
Birlesmis Milletler Deniz Hukuku Sézlesmesi (BMDHS)! Ek VII uya-
rinca Karadeniz, Azak Denizi ve Ker¢ Bogazi’ndaki kiyr devleti haklari-
na iliskin uyusmazlikla ilgili dava dilekcesini teblig etmistir. Rusya, Ha-
kem Mahkemesi’nin yetkisine itiraz etmis ve yetki itirazinin 6ncelikli

olarak karara baglanmasini talep etmistir. Rusya, 6zetle, Ukrayna’nin

taleplerinin egemenlik iddialarina yonelik oldugunu ve Hakem Mahke-

1 United Nations Convention on the Law of the Sea (1982), <https:/
www.un.org/depts/los/convention_agreements/texts/unclos /unclos_e.pdf>; Tirkce
metin i¢in bkz. Birlesmis Milletler Deniz Hukuku Soézlesmesi (1982), <http:/Aww.
turkishgreek.org/kuetuephane/item/153-unclos-turkish> (et. 31/05/2021) (bundan sonra
BMDHS olarak anilacaktir).
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252 Karadeniz, Azak Denizi ve Ker¢ Bogazi

mesi’nin bu konuda karar verme yetkisi olmadigin1 ileri siirmiistiir. Bu
iddiaya ek olarak Rusya, Hakem Mahkemesi’nin Azak Denizi ve Kerg
Bogazi’ndaki faaliyetler yoniinden de yetkisi bulunmadigini ileri stirerek
bu yerlerin i¢ sular oldugu, tarihsel korfez niteligi tasidigi, BMDHS
madde 298(1) kapsaminda taraflarin beyanlar1 kapsamindaki faaliyetle-
rin s6z konusu oldugunu belirterek yetki itirazinda bulunmus ve Ukray-
na’nin ileri siirdiigii baz1 hususlar bakimmdan EK VIl kapsaminda olus-
turulan Hakem Mahkemesi’nin yetkisi olmadigini, EK VIII uyarinca 6zel
nitelikli bir hakem mahkemesinin davayr gérmesi gerektigini ileri str-
mistiir. 21 Subat 2020°de Hakem Mahkemesi ilk itirazlara yonelik kara-
rin1 vermistir?Z. Rusya’min Ukrayna’nin taleplerinin egemenligin hangi
devlete ait oldugunun belirlenmesine iligskin oldugu konusunda Hakem
Mahkemesi’nin yetkisiz olduguna dair itirazin1 bazi talepler bakimindan
kabul etmis; i¢ sulara yonelik iddialarinin ilk itiraz olarak incelenemeye-
cegi ve esasa girilmesi gerektigini belirttikten sonra Rusya’nin diger

itirazlarmi reddetmistir®.

Hakem Mahkemesi’nin yetkisinin sinirlari, egemenlige yonelik itirazla-
rin hangi durumlarda tali nitelik olusturacagi ve dolayisiyla hakem mah-
kemesinin yetkisinin kapsaminda girebilecegi, Birlesmis Milletler (BM)
Genel Kurul kararlarmin bu dava kapsaminda etkisi ve nasil yorumlan-

mas1 gerektigi ve Mauritius ile Birlesik Krallik arasindaki Chagos

2 Dispute Concerning Coastal State Rights in the Black Sea, Sea of Azov, and Kerch
Strait (Ukraine v. the Russian Federation), PCA Case No. 2017-06, Award on Pre-
liminary Objections (bundan sonra ilk itirazlar Hakkinda Hakem Karari olarak ani-
lacaktir).

3 Ik itirazlar Hakkinda Hakem Karari.
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MPA?, Filipinler ile Cin arasindaki Guiney Cin Denizi® gibi davalar karsi-
sinda konumu 6nem arz ettiginden bu ¢alismada Rusya’nin kabul edilen
ilk itiraz1 degerlendirilmektedir. Calismanin birinci b6éliminde uyus-
mazliga yol acgan olaylar, tahkim usultine yonelik unsurlar ile taraflarin
talepleri acisindan uyusmazligin 6zetine yer verilmektir. ikinci bélumde
Hakem Mahkemesi’nin yetki itirazina yonelik incelemesi ele alinmakta
ve kararin yerindeligi (izerinde durulmaktir. Uglincii bolimde ilk itiraz
ve Hakem Mahkemesi’nin karar1 genel olarak degerlendirilmektedir.
Hakem Mahkemesi’nin uyusmazlik konusunun egemenlik yetkisi ile
ilgili olmas1 nedeniyle verdigi yetkisizlik kararinda Chagos MPA kara-
rindan esinlenildigi gérilmektedir. Hakem Mahkemesi her ne kadar kara
sinirlart uyusmazliklarinin oldugu durumda yetkisi olmadigina kara
vermis olsa da hangi taleplerin egemenlik haklarinin kapsamina girdigini
belirleyerek BMDHS nin uygulama alanini1 genisletebilecegi sonucuna

vartlmaktadir.

4 Chagos Marine Protected Area Arbitration before an Arbitral Tribunal Constituted
under Annex VII to the 1982 United Nations Convention on the Law ofthe Sea,
between the Republic of Mauritius and the United Kingdom of Great Britain and
Northern Ireland, (Chagos MPA) PCA Case No. 2011-03 (bundan sonra Chagos
MPA olarak anilacaktir).

5 An Arbitration before an arbitral tribunal constituted under Annex VII to the 1982
United Nations Convention on Law of the Sea between the Republic of the Philip-
pines and the People’s Republic of China (South China Sea Arbitration), PCA Case
No. 2013-19 (bundan sonra Giney Cin Denizi olarak anilacaktir).
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254 Karadeniz, Azak Denizi ve Ker¢ Bogazi

I. UYUSMAZLIGIN OZETi
A) UYUSMAZLIGIN TEMELINTI OLUSTURAN OLAYLAR

Uyusmazlik, 2014 yilinda Kirim’da gergeklesen olaylar neticesinde or-
taya ¢cikmistir. Kirim, kuzeyde ve giineyde Karadeniz ile cevrili bir ya-
rim adadir. Azak Denizi Kirim’in kuzeydogusunda yer almaktadir. Kerg

Bogazi ise Karadeniz ve Azak Deniz’ini birbirine baglamaktadir.

Sekil 1 - Bolgenin uydu géruntisu (Kaynak: Schatz V.)

Taraflar, uyusmazhiga yol acan vakialari farkli sekillerde ele almaktadir-
lar. Ukrayna, Kirim’in Rusya tarafindan isgal edildigini ve sonrasinda
gerceklesen yasadisi referandumla kendisine katmaya calistigini ileri
sirmektedir®. Rusya bu iddialar1 reddetmekte ve Subat 2014’te Ukray-
na’da derin bir bélinmeye yol acan ihtilale cevaben 16 Mart 2014’te

6 Ik itirazlar Hakkinda Hakem Karar1, para. 3.
DEHUKAMDER - Cilt: 4 / Say1: 1/ Yil: 2021, s. 249-320
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referandum yapildigini; ¢ogunlugun Rusya ile birlesme yonlnde oy kul-
lanmas1 sonucunda Kirim’in bagimsizligini ilan ettikten sonra Rusya’ya
katilma yoniinde anlasma yapildigii 6ne siirmektedir’. Rusya, Kirim’in
katilmasindan sonra yarimadanin etrafin1 ¢evreleyen sularda kiy1 devle-
tin sahip olacagi tim hak ve sorumluluklarin kendisine gegtigini ve kiy1
devlet statlistinl uluslararas1 diizeyde kosulsuz olarak onayladigini be-

lirtmektedir®.

Bunun aksine Ukrayna referandum ve sonrasindaki olaylarin herhangi
yasal dayanagi ve gecerliligi olmadigmi savunmaktadir®. Ukrayna, 16
Mart 2014’te gergeklesen referandumun Ukrayna sinirlari icerisinde ve
Ukrayna i¢ hukukuna aykir1 sekilde yapildigim vurgulamaktadir’®, 27
Mart 2014 tarihinde BM Genel Kurulu referandumun gegerli olmadigini
ve Kirim Ozerk Cumhuriyeti’nin veya Sivastopol’un durumunda her-
hangi bir degisiklige dayanak olusturmayacagina karar vermistir'!. Uk-
rayna, Genel Kurul’un bu kararina dayanarak olaylarin, Rusya’nin hu-
kuka aykir1 kuvvet kullanma neticesinde gergeklestigini ve bunun ulusla-
raras1 toplum tarafindan da gecersiz ve hukuka aykir1 kabul edildigini

belirtmektedir®2.

Ilk ftirazlar Hakkinda Hakem Karar1, para. 4.
8 [lk itirazlar Hakkinda Hakem Karar1, para. 5.
® [lIk itirazlar Hakkinda Hakem Karar1, para. 6.
10 {lk itirazlar Hakkinda Hakem Karar, para. 6.

11 Birlesmis Milletler Genel Kurul Karar1, 68/262, U.N. Doc. No. A/RES/68/262 (27
Mart 2014).

12 {lk itirazlar Hakkinda Hakem Karar, para. 7.
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B) HAKEM MAHKEMESI’NIN TESKILI VE UKRAYNA’NIN
TALEPLERI

S6z konusu davada, Ukrayna 2014 yilinda Kirim’da gergeklesen olaylar
itibariyle Rusya’nin ¢esitli yetkisiz eylemlerde bulundugunu ve 10 Ara-
ik 1982 tarihli Birlemis Milletler Deniz Hukuku S6zlesmesi (BMDHS)
uyarinca Ukrayna’nin haklarini ihlal ettigini iddia etmektedir. Ukrayna,
“Karadeniz, Azak Denizi ve Ker¢ Bogazi’ndaki Kiy1 Devlet Haklarina
Mliskin Uyusmazlik” baslikli iddialarin1 BMDHS m. 287 ve EK VII’nin 1.
maddesi uyarinca 14 Eylil 2016 tarihinde Rusya’ya teblig ederek tahkim
stirecini baslatmistir. Tahkim usulline yonelik hususlar taraflarca belir-
lenmistir'®, Daimi Hakemlik Mahkemesi (DHM) davada sadece belgele-
rin yonetimi, taraflara iletilmesi, taraflar arasinda iletisimin saglanmasi
gibi idari konularda destek saglamaktadir, DHM nin tahkim usuliine
iliskin kurallar1 bu davada uygulanmamaktadir’®. Hakem Mahkemesi,
BMDHS Ek VII’nin 3. maddesi uyarinca bes hakemden olusmaktadir.

Ukrayna, Hakem Mahkemesi’nden 6zetle su konularda karar vermesini

talep etmektedir?®:

13 Dispute Concerning Coastal State Rights in the Black Sea, Sea of Azov, and Kerch
Strait (Ukraine v. the Russian Federation), PCA Case No. 2017-06, Rules of Proce-
dure, <https://pcacases.com/web/sendAttach/2136> (et. 24/05/2021) (bundan sonra

Usul Kurallar1 olarak anilacaktir).

14 DHM 1899 yilinda devletler arasindaki uyusmazliklarin ¢6ziimii igin kurulmustur.

DHM’nin kendi tahkim kurallar1 oldugu gibi taraflarin talebine gére sadece idari
konularda destek saglayabilmektedir. Idari gorevleri arasinda taraflar ve hakemler
arasinda iletisimi saglamak, belgelerin tutulmasi, finansal ve lojistik destek saglan-
mas1 bulunmaktadir. DHM’nin hizmetleri hakkinda detayli bilgi i¢in bkz. Permanent
Court of Arbitration: “Services”, <https://pca-cpa.org/en/services/> (et. 24/05/2021).

15 {lk itirazlar Hakkinda Hakem Karar1, para. 17-18.
DEHUKAMDER - Cilt: 4 / Say1: 1/ Yil: 2021, s. 249-320
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1.

Ukrayna dogal kaynaklarin (hidrokarbon ¢ikarilmasi dahil ol-
mak Ulzere) aranmasi Ve kullanilmasina yonelik faaliyetleri ger-
ceklestirme, bu konuda yetki verme ve diizenlemede miinhasir
yetkiye sahiptir;

Rusya’nin 29 Haziran 2015 tarihli 161-FZ numarali Federal
Kanunu ile 31 Agustos 2015 tarihli Karar BMDHS ile uyumlu
olmayip Rusya’nin uluslararast sorumlulugunu doguran ulusla-
raras1 hukuka aykir1 eylemlerdir;

Ukrayna balik¢iliga izin verme ve duzenlemede miinhasir yet-
kiye sahiptir;

Rusya, Ukrayna’nin gemilerinin surdardlebilir sekilde canli
kaynaklar1 ¢ikarmasini engellemekten kaginacaktir;
Ukrayna’nin Ker¢ Bogazi’ndan gegis hakki vardir;

Rusya Ker¢ Bogazi’nin diizenlenmesinde Ukrayna ile isbirligi
yapmalidir;

Rusya Ukrayna’nin rizas1 olmadan Ker¢ Bogazi lizerinden Rus-
ya smirindan Kirim yarimadasina denizalti kablosu ¢ekemez,
kopri inga edemez veya boru hatt1 doseyemez;

Rusya petrol sizintis1 veya baska kirlilik yaratan olaylara iligkin
bilgi vermek dahil deniz gevresinin korunmasinda Ukrayna ile
tam isbirligi yapmak zorundadir;

Rusya Ukrayna’nin rizast veya isbirligi olmadan deniz yatagin-
dan arkeolojik, tarihi veya kulttrel nesneleri ya da Ukrayna’nin
kiy1 sularinda ve bitisik bolgesindeki kiltlr miraslarimi (Kara-

deniz’de Sivastopol yakinlarindaki batik Bizans gemisi ve bu
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258 Karadeniz, Azak Denizi ve Ker¢ Bogazi

batikla ilgili kalintilar dahil olmak Uzere) ¢ikaramaz veya baska

trld midahale edemez.

Genel olarak Ukrayna, Rusya tarafindan gerceklestirilen bu faaliyetlerin
BMDHS’ye aykiri oldugunu, Rusya’nin uluslararasi sorumlulugunu do-
guran uluslararas1 hukuka aykiri eylemler oldugunu ileri stirmektedir.
Ukrayna yukarida siralanan hukuka aykiri eylemlerin durdurulmasini,
manevi zararlar dahil olmak Gzere tazminat ddenmesini ve olaylarin tek-
rarlanmamasi igin garanti ve teminat verilmesini talep etmektedir'®. Uk-
rayna, 2014’teki olaylardan onceki Rusya’nin bu bdlgede Ukrayna’nin
yetkisini ve haklarini tanidigin1 vurgulamaktadir. Ukrayna, BMDHS nin
2,21, 33, 43, 44, 56, 58, 60, 61, 62, 73, 77, 92, 123, 192, 194, 204, 205,
206, 279 ve 303. maddelerinin ihlal edildigini ileri siirmektedir’.

Ukrayna’nin bu iddialarinin Uzerine Rusya, Hakem Mahkemesi’nin yet-
kisine yonelik ilk itirazda bulunmus; Ukrayna tarafindan getirilen uyus-
mazlikta Hakem Mahkemesi’nin yetkisi olmadigimi belirtmistir. Hakem
Mahkemesi, 20 Agustos 2018 tarihli kararinda Rusya’nin ilK itirazlarmin
oncelikli olarak gorulmesi gerektigini ve bu itirazlarin miinhasiran 6n
mesele yapilacak nitelikte olmamasi1 durumunda esasla birlikte degerlen-
dirilecegini belirtmistirl8. Bu kararin sonucunda, yetkiye iliskin itirazlar
esas safhasindan ayrilarak (bifurcation) oncelikli olarak incelenmeye

baslanmistir®®.

16 Ik itirazlar Hakkinda Hakem Karar1, para. 10.

7 Ik itirazlar Hakkinda Hakem Karar1, para. 17-18.
8 {lk Itirazlar Hakkinda Hakem Karar1, para. 19-21.
19 {lk itirazlar Hakkinda Hakem Karar1, para. 22-26.
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I1. YETKI ITIRAZINA ILISKiN ON INCELEME

A) RUSYA’NIN HAKEM MAHKEMESI’NIN YETKISINE
YONELIK ITIRAZLARI

Usul Kurallari, m.1’de taraflar Hakem Mahkemesi’nin belirledikleri
usule iligskin kurallar ile EK VII dahil olmak Uzere BMDHS nin ilgili
hiikiimleri uyarinca hareket edecegini kararlastirmislardir®®. Rusya, Usul
Kurallar1 m.10 cergevesinde yetki itirazinda bulunmustur?*. Tahkimde
benimsenen kompetenz-kompetenz/competence de la competence ilkesi-
nin yansitildigt BMDHS m. 288(4) uyarinca Hakem Mahkemesi’nin
yetkisine yonelik itirazlar hakkinda karar verme yetkisi bulunmaktadir??,
Bir bagka deyisle, hakem mahkemeleri yetkileri konusunda kendileri
karar verebilmektedir. Devletler aras1 tahkimde de kompetenz/kompetenz
ilkesi gecerliligini korumaktadir®®, Hakem mahkemeleri yetkilerini ge-

cerli olup olmadigin1 s6z konusu anlasmayi yorumlayarak kendileri be-

20 Usul Kurallar1, m.1.

21 Usul Kurallari, m.10.

22 Bu prensip hakemin kendi yetkisi hakkinda karar vermesi anlamima gelmektedir.

Akinet, Z.: Milletlerarasi Tahkim, Istanbul 2020, s. 229; Can, H. — Tuna, E.: Millet-
lerarast Tahkim Hukuku, Ankara 2021, s. 361. BMDHS m. 288(4)’te de bu ilke be-
nimsenmistir: “Hakem heyeti veya mahkemesinin yetkisi hakkinda uyusmaziik ol-
dugu durumda, konu o heyet veya mahkemenin karariyla ¢oziilecektir.” Blackaby,
N. — Partasides, C., et al: “Agreement to Arbitrate” in Redfern and Hunter on Inter-
national Arbitration, B. 6, 2015, s. 340-341.

2 Born, G.: International Arbitration: Law and Practice, B. 3, 2021, s. 525; Ozturan-
I1, B.: Devletleraras: Tahkim, Ankara 2016, s. 202-203, 212 vd.
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lirleyebilmektedir?*. Rusya’nin yetkiye yonelik itirazlar1 ve Hakem

Mahkemesi’nin yaklasimi su sekilde 6zetlenebilir?®:

1. Rusya, s0z konusu uyusmazligin devletlerin belirli bir toprak par-
cas1 Uzerindeki egemenlik yetkisiyle alakali oldugunu ve BMDHS
m. 281(1) uyarinca hakem mahkemesinin bu tiirden egemenlik id-
dialarin1 ¢6zlime baglama konusunda yetkisi bulunmadigimni ileri
stirmiistiir. Hakem Mahkemesi bu itiraz1 kabul etmistir.

2. Rusya, Azak Denizi ve Ker¢ Bogazi’nin i¢ sular oldugunu bu ne-
denle Hakem Mahkemesi’nin Azak Denizi ve Ker¢ Bogazi’ndaki
faaliyetlere iliskin iddialar agisindan yetkisi olmadigini ileri sir-
miistiir. Hakem Mahkemesi bu konunun esasla birlikte incelenmesi
gerektigine, dolayisiyla 6n inceleme konusu yapilamayacagina ka-
rar vermistir?®.

3. Rusya, Hakem Mahkemesi’nin m. 298(1) uyarinca (i) askeri faali-
yetler, (ii) egemenlik altindaki bdlgede devletin kendi hukukunun
icrasi, (iii) deniz alanlarmin smirlandiriimas: ve (iv) tarihi koylar

uzerinde yetkisi olmadigm ileri siirmiistir. Hakem Mahkemesi,

24

25
26

Malintoppi, L.: “Inter-State Arbitration of Disputed Sovereignty and Maritime
Delimitation Issues”, in Menaker, A. (ed.): International Arbitration and the Rule
of Law: Contribution and Conformity, 2017, ICCA Congress Series, Vol 19, s. 70.

[lk itirazlar Hakkinda Hakem Karart.

Rusya, Ker¢ Bogazi’mn BMDHS kapsaminda olmadigim ileri siirmektedir. Bu
iddia, Kirim’in Rusya’nin m1 yoksa Ukrayna’nin m1 egemenlik alaninda oldugu ko-
nusuyla dogrudan baglantili oldugundan esasa girilmesine karar verilmistir. Bu iti-
raz ¢aligmanin kapsami diginda kalmaktadir ancak konu hakkindaki inceleme igin
bkz. Schatz, VJ. — Koval, D.: “Russia’s Annexation of Crimea and the Passage of
Ships through Kerch Strait: A Law of the Sea Perspective”, Ocean Development
and International Law, 2019, Vol. 50, s. 275; Oral, N.: “Ukraine v. The Russian Fe-
deration: Navigating Conflict over Sovereignty under UNCLOS”, International
Law Studies, 2021, Vol. 97, s. 478.
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askeri faaliyetlerin taraflarca yetki kapsami disinda birakildigini
kabul etmekle birlikte burada askeri faaliyet olmadigini belirterek
yetki itirazin1 reddetmistir. Halihazirda egemenlikle ilgili uyus-
mazlik oldugundan, “egemenlik altindaki bolgede hukukun icrasi”
hakkinda karar verilemeyecegini belirterek bu itiraz1 da reddetmis-
tir. Deniz alanlarinin sinirlandirilmasi ve tarihi koy niteligi hak-
kinda karar verilebilmesi iginse esasa girilmesi gerektigini belirt-

mistir.

. Rusya, Hakem Mahkemesi’nin m.297(3)(A) kapsaminda balik¢ilik

konusunda yetkisi olmadigini ileri siirmiistiir. Hakem Mahkemesi,
miinhasir ekonomik bélgenin olup olmadiginin belirlenemeyecegi-

ni belirterek itirazi reddetmistir.

. Rusya s6z konusu hakem mahkemesinin Ek VII uyarinca olustu-

ruldugunu; Ek VIII kapsamina giren balikgilik, deniz gevresini ko-
ruma ve seyrusefer haklart konularinda Hakem Mahkemesi’nin
yargi yetkisi olmadigini ve bu konular igin 6zel hakem mahkeme-
sinin olusturulmasi gerektigini ileri stirmiistiir. Hakem Mahkemesi
uyusmazhigin sadece bu kategorilerle sinirli olmadigini, davanin
bir buttin olarak ele alinmasi gerektigini belirterek itirazi reddet-

mistir.

6. Rusya, Ukrayna ile arasindaki Azak ve Kerg Isbirligi Anlasmasi?’

m.1’de yer alan meselelerin (questions) anlasma ile ¢6ziilecegine

27

Burada tartisma konusu, Azak ve Kerg Isbirligi Anlasmasi’nin yorumuna ve uygu-
lanmasina yonelik uyusmazliklarin miizakere ve taraflarin segecegi diger bariscil
yollarla ¢oziilecegini ifade eden 4. madde degildir. Ker¢ Bogaz1’yla ilgili diger tiim
meselelere yonelik anlagma yapilmasini 6ngoren 1. madde taraflarca farkli yorum-
lanmaktadir. Metnin resmi olmayan kaynagi icin bkz. <https://www.ecolex.org/
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dair ifadeye dayanarak Hakem Mahkemesi’nin m.281 uyarinca
yetkisi olmadigini ileri stirmiistiir. Madde 281°¢ gore taraflar
uyusmazliklarin1 bariscil yollarla ¢cézmeye karar vermislerse, bu
yolla ¢6zlime ulasilamamasi halinde BMDHS cercevesinde uyus-
mazlik ¢ozimiine bagvurabilmektedir. Rusya, Azak ve Kerg Isbir-
ligi Anlagsmas1 m.1’de yer alan “anlagsma” kelimesinin taraflar ara-
sinda yurUtulecek mizakereleri isaret ettigini, andlasma akdedil-
mesi anlamina gelmedigini ve “meseleler” ifadesinin taraflar ara-
sindaki tim “uyusmazliklari” (disputes) kapsadigimi savunmakta-
dir. Buradan yola ¢ikarak Rusya, taraflar arasinda bariscil ¢6zim
yontemlerine bagvurulmadan BMDHS uyarinca s6z konusu tahki-
me gidilemeyecegini ileri stirmektedir. Ukrayna ise m.1’in Kerg
Bogazi ile ilgili meselelerde taraflarin andlagsma akdetmesini 6n-
gordiiglini, uyusmazlik ¢6zim yontemi olarak anlagilamayacagini
belirtmektedir. Hakem Mahkemesi, Azak ve Kerg Isbirligi Anlas-
mas1’n1 yorumlayarak taraflarin meseleleri (questions) akdecekleri
anlagsmayla ¢ozeceklerini belirttiklerini; uyusmazlik (disputes) ke-
limesini kullanmak isteselerdi bu sekilde ifade edeceklerini, “an-
lagma”nin ise bir uyusmazlik ¢6zim mekanizmasi olmadig: sonu-

cuna varmis ve dolayistyla bu itirazi reddetmistir®®.

details/treaty/agreement-between-the-russian-federation-and-the-ukraine-on-
cooperation-in-the-use-of-the-sea-of-azov-and-the-strait-of-kerch-tre-149547/>  (et.
20/05/2021). Metnin resmi olmayan cevirisi icin bkz. <https://www.jura.uni-
hamburg.de/die-fakultaet/professuren/proelss/dateien-valentin/agreement-sea-of-
azov> (et. 20/11/2021).

28

Azak ve Kerg Isbirligi Anlagmast aym zamanda Ukrayna ve Rusya arasinda 2019

tarihli ikinci bir BMDHS tahkimine konu olmustur. Aymi konuda iki anlagmanin
bulunup bulunmadigi, BMDHS hakem mahkemesinin baska bir anlagmanin yorum-
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Rusya’nin bu itirazlar1 arasindan Ukrayna’nin taleplerinin Kirim’daki
egemenlik haklarina iliskin olmasi nedeniyle Hakem Mahkemesi’nin
yetkisi olmadigma yonelik itiraz kabul edilmistir. Esasa girilerek ince-
lenmesi gereken diger itirazlar bakimindan da egemenlik konusu 6nem

arz ettiginden bu calismada kabul edilen bu itiraz ele alinacaktir.

B) RUSYA’NIN “UYUSMAZLIGIN EGEMENLIK HAKLARINA
ILISKIN OLMASI” NEDENIYLE HAKEM MAHKEMESININ
YETKISINE ITIRAZI

Rusya’nin bu itiraz1 m.288’de belirtilen uyusmazlhigin konusuna (ratione
materiae) yonelik sinirlamaya dayandirmaktadir. BMDHS’nin 288.

maddesi

“287. maddede déngorilen bir divan veya mahkeme isbu Kisma uygun
olarak kendisine sunulan ve ishbu Sézlesmenin yorumlanmasina veya uy-

gulanmasina iligkin her uyusmazliga bakmaya yetkili olacaktir.”

demektedir. Rusya bu maddeden yola ¢ikarak uyusmazligin BMDHS nin
yorumlanmasi veya uygulanmasina iliskin olmadigimi, Kirim’daki ege-
menlik haklariyla ilgili oldugunu; bu nedenle Hakem Mahkemesi’nin

uyusmazhgin ¢oziimiinde yetkisi olmadigini ileri siirmektedir?®. Bunun

lamasimi gerektirip gerektirmedigi de karma uyusmazliklar kapsaminda ele alin-
maktadir. bkz. Case Concerning the Detention of Three Ukrainian Naval Vessels
(Ukraine v. Russian Federation), Provisional Measures, <https://www.itlos.org/
en/main/cases/list-of-cases/case-concerning-the-detention-of-three-ukrainian-naval-
vessels-ukraine-v-russian-federation-provisional-measures/> (et. 27/05/2021). Konu
hakkinda detayl inceleme igin bkz. Jia, BB.: “The Question of Jurisdiction in the
2019 Arbitration between Ukraine and Russia”, Chinese Journal of International
Law, 2020, Vol. 19, s. 683.

2 lk itirazlar Hakkinda Hakem Karar1, para. 46-57.
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karsisinda Ukrayna uyusmazligin BMDHS nin uygulanmasi ve yorum-

lanmasiyla ilgili oldugunu savunmaktadir®®.

BMDHS’nin 286 ve 288(1) maddeleri uyarinca zorunlu uyusmazlik ¢o-
zumi gorevini yerine getiren hakem mahkemelerinin konuya yonelik
yetkisi BMDHS nin uygulanmasi Ve yorumlanmasina iliskin uyusmaz-
liklarla sinirlidir. EK VII uyarinca olusturulan hakem mahkemelerinin
konu bakimindan yetkisi sadece BMDHS hikimleriyle sinirli olacak;
orf ve adet hukuku ile diger anlasmalardan kaynaklanan uyusmazliklar,
BMDHS’ye atifta bulunulmadik¢a, bu hakem mahkemeleri tarafindan

goriilemeyecektirs?,

BMDHS’nin yorumlanmasi ve uygulanmasina ek olarak hakem mahke-
melerinin ¢6zmesi gereken BMDHS’ nin disinda tali nitelikte uyusmaz-
liklar varsa bunlar karma uyusmazlik (mixed dispute) olarak adlandiril-
maktadir®. Karma uyusmazliklar hem kara hem de deniz sinirlar1 hak-
kinda es zamanh anlasmazliklar1 icermektedir®®, BMDHS kapsaminda

giren bir taleple girmeyen bir talebin bir arada ileri siirtildigii durumlar-

80 lk itirazlar Hakkinda Hakem Karar1, para. 58-62.

81 Schatz V.: “The Award concerning Preliminary Objections in Ukraine v. Russia:
Observations regarding the Implicated Status of Crimea and the Sea of Azov”, EJIL
Blog, 20 March 2020, <https://www.ejiltalk.org/the-award-concerning-preliminary-
objections-in-ukraine-v-russia-observations-regarding-the-implicated-status-of-
crimea-and-the-sea-of-azov/> (et. 24/05/2021).

%2 \olterra, R.G. — Mandelli, G.F. — Nistal, A.: “Current Legal Developments Ukrai-

ne/Russian Federation”, International Journal of Marine and Coastal Law, 2018,

Vol. 33, s. 614, 616.

Hamaiunova, V.: “Legal Position of LOS Tribunal Regarding Mixed Disputes”,

Technology Transfer: Innovative Solutions in Social Sciences and Humanities,
2020, No. 12, s. 22, 80.

33
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da da karma uyusmazliktan bahsedilmektedir®*. iki uyusmazlik arasinda
acik¢a bir ayrim olmadigi durumda BMDHS kapsaminda olusturulan
hakem mahkemesinin zorunlu yarg: yetkisini kullanip kullanamayacagi
tartismali hale gelmektedir®®. Hakem mahkemelerinin karma uyusmaz-
liklarda yetkisi hakkinda iki karsit goriis bulunmaktadir®®. Kara siniri
hakkindaki uyusmazlik, BMDHS nin uygulanmasi ve yorumlanmasiyla
ilgiliyse hakem mahkemesinin yetkili olacagi goriisii karsisinda ne olur-
sa olsun bu turden uyusmazliklar1 her iki devletin agik rizasi olmadan
¢6zlime kavusturamayacag goriisii ileri striilmektedir®’. Ilk gériisle pa-
ralel olarak, deniz alanlarinin sinirlandirilmasina iliskin birgok uyusmaz-
likta mahkemenin oncelikle uyusmazlik konusu adalar veya karadaki
kiy1 bolgeleri Gzerindeki egemenlige iligskin sorunlar1 ¢ziime kavustur-

mas1 gerektigi savunulmaktadir®,

Hakem mahkemeleri karma uyusmazliklarla karsilastiklarinda dncelikle
bir uyusmazlik olup olmadigini, varsa bu uyusmazligin BMDHS kapsa-
minda olup olmadigimi incelemekte; bunlarin ardindan uyusmazligin

agirlikli olarak BMDHS disindaki hukuk kurallarinin uygulanmasi ve

3 Shi, X. — Chang, Y.C.: “Order of Provisional Measures in Ukraine versus Russia
and Mixed Disputes concerning Military Activities”, Journal of International Dispu-
te Settlement, 2020, Vol. 11, I. 2, s. 278, 288.

3 Hamaiunova, 80.

% Volterra— Mandelli — Nistal, 617.

37 Buga, I.: “Territorial Sovereignty Issues in Maritime Disputes: A Jurisdictional

Dilemma for Law of the Sea Tribunals”, The International Journal of Marine and

Coastal Law, 2012, Vol. 27, s. 59; Volterra — Mandelli — Nistal, 617.

Shi, J.: “Maritime Delimitation in the Jurisprudence of the International Court of

Justice” Chinese Journal of International Law, 2010, Vol. 9, s. 271, 275.

38
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yorumlanmasin1 gerektirip gerektirmedigini degerlendirmektedir®®. Bu
incelemeleri yaparken taraflarin iddialarinin kapsamini ve niteligini (ka-
ra Uzerinde egemenlik hakki iddiasina iliskin olup olmadigini) g6z
oniinde bulundurmaktadir®®. Oniimiizdeki olayda Hakem Mahkemesi ilk
Once uyusmazlig nitelendirmis, ilgili BMDHS maddelerini yorumladik-
tan sonra egemenlik hakkinda uyusmazlik olup olmadigini ele almstir.
Buradan yola ¢ikarak, séz konusu karar, Hakem Mahkemesi’nin takip

ettigi sistematikle ele alinacaktir.
1- Uyusmazhgin Nitelendirilmesi

Taraflar uyusmazhig: farkli sekillerde nitelendirmektedirler. Rusya, Uk-
rayna’nin iddialarin1 strmekteki asil amacinin Kirim’daki egemenlik
sorununun ¢dzimlenmesi oldugunu belirtmektedir*l. Rusya’ya gore Uk-
rayna’nin ileri siirdigi iddialarin ¢6zimlenebilmesi i¢in Hakem Mah-
kemesi’nin zimnen veya agik¢a Kirim’daki egemenlik haklarina yonelik

karar vermesi gerekmektedir2.

Egemenlik haklarina iliskin uyusmazlik oldugu ileri sirilerek yapilan
yetki itirazlarinda hakem mahkemesinin yetkisi oldugunu savunan taraf-

lar ya egemenlige iliskin uyusmazlik olmadigimni ya da bdyle bir uyus-

%9 Harrison, J.: “Defining Disputes and Characterizing Claims: Subject-Matter Juris-

diction in Law of the Sea Convention Litigation”, Ocean Development and Interna-
tional Law, 2017, Vol. 48, s. 269, 270; Chagos MPA; Guney Cin Denizi; Territorial
and Maritime Dispute between Nicaragua and Honduras in the Caribbean Sea (Ni-
caragua v. Honduras), Karar, 1CJ Reports 2007 (bundan sonra Nicaragua v. Hon-
duras olarak anilacaktir).

40" Harrison, 270.

4 [lk Itirazlar Hakkinda Hakem Karar1, para. 57

42 [lk Itirazlar Hakkinda Hakem Karar1, para. 57
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mazlik olsa bile hakem mahkemesinin dolayli olarak yetkisi oldugunu
ileri siirdiigii goriilmektedir®®. Bu formiilii takip eden Ukrayna da ege-
menligin zaten kendisinde oldugunu, yapilan referandumun Kirim’in
statlistini degistirmedigini belirterek Rusya’nin bu nitelendirmesine kar-
s1 ctkmaktadir®,

Hakem Mahkemesi, Ukrayna’nin taleplerini nasil nitelendirdigini g6z
onlnde bulundursa da nihai karari Ukrayna’nin nitelendirmesinden ba-
gimsiz bir sekilde kendisinin verecegini belirtmektedir. Hakem Mahke-
mesi Ukrayna’nin taleplerinin halihazirda Kirim’da egemen oldugu var-
sayimina ve BMDHS uyarinca sahip oldugu kiyr devlet haklarina da-
yandirdigim gézlemlemektedir®®. Ancak Ukrayna’nin varsaymmini dog-
rudan kabul etmemekte; Kirim’daki egemenlik haklar1 konusunda Rus-
ya’nin itirazlar1 oldugunu; dolayisiyla, ilk 6dnce bu meselenin ¢ézilmesi
gerektigini belirtmektedir*®, Hakem Mahkemesi, uyusmazhigm egemen-
lik haklarina iliskin olup olmadig1 konusunda nitelendirme yapmamakita;
konuyu BMDHS nin yorumlanmasi ve uyusmazligin varligi basliklarini

degerlendirdikten sonra ¢c6ziime baglamaktadir.

2- Hakem Mahkemesi’nin m. 288 (1) Kapsaminda Yetkisinin

Yorumlanmasi

Rusya, Hakem Mahkemesi’nin yetkisinin sadece BMDHS’ nin uygulan-

mas1 Ve yorumlanmasiyla simirlt oldugunu ve Ukrayna’nin taleplerinin

4 Schatz (Bkz. dn. 31).

4 {lk itirazlar Hakkinda Hakem Karari, para. 60 — 62.
4 [lk Itirazlar Hakkinda Hakem Karari, para. 151.

46 [lk Itirazlar Hakkinda Hakem Karari, para. 151.
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egemenlik iddiasinin ¢6zilmesini gerektirmesi nedeniyle yetkisi olmadi-
gint ileri stirmektedir®’. Ukrayna ise m. 288(1)’in genis yorumlanmasi
gerektigini, herhangi bir egemenlik iddias1 varsa bile bunun yetki itirazi-

m gerektirmedigini savunmaktadir®®,

Yargilamanin taraflarinin her ¢esit iddialarint BMDHS kapsaminda 6ne
surmeleri karsisinda, hakem mahkemelerinin ileri siirtlen iddialarin ger-
cekten BMDHS’den kaynaklanan hak ve borglara iliskin olup olmadigini
degerlendirmeleri gerekmektedir®®. Hakem Mahkemesi de kararinda
Ukrayna’nin Kirim’da egemenligine iligkin uyusmazlik ileri siirmedigini
ve zaten kendisinin egemen devlet kabul ettigini; boyle bir uyusmazlik
oldugu kabul edilse bile bu iddianin BMDHS kapsamindaki taleplere
gore tali nitelikte oldugundan Hakem Mahkemesi tarafindan ¢tzimlene-
bilecegini savundugunu belirtmektedir®™®. Bununla birlikte, Hakem Mah-
kemesi, Rusya’nin egemenlik haklarina yonelik itirazlari oldugundan bu
noktada bir uyusmazlik olup olmadiginin incelenmesi gerektigini belirte-

rek bir sonraki adima gegmektedir.
3- Egemenlik Hakkinda Uyusmazhk Olup Olmadig

Rusya, egemenlikle ilgili bir karar verilecekse Rusya-Ukrayna arasinda-
ki tarihsel olaylarm gozetilmesi gerektigini belirtmektedir®®. Aym za-

manda, Ukrayna’nin manevi zarar talebi hakkinda karar verilebilmesi

47 Ik Ttirazlar Hakkinda Hakem Karar1, para. 65 — 73.
8 Ik itirazlar Hakkinda Hakem Karari, para. 74 — 77.
49 Harrison, 273.

50 Ik itirazlar Hakkinda Hakem Karar1, para. 161.

51 {lk itirazlar Hakkinda Hakem Karar1, para. 79.
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icin Ukrayna’nin Kirim’da egemen oldugunun hilkme baglanmasi gerek-
tigini, bunun da yetkisi disinda oldugunu vurgulamaktadir®. Ukrayna
tarihsel olaylarin sadece arka plan olusturdugunu ve BMDHS kapsamin-

da haklarin ileri siirdiigiinii yinelemektedir®3,

BMDHS’nin 286. maddesi uyarinca zorunlu uyusmazlik ¢6zim meka-
nizmalarinin devreye girmesinin 6n kosulu olarak bir uyusmazlik olmasi
gerekmektedir. Dolayisiyla uyusmazligin varligi, hakem mahkemesinin
yetkisini belirlemektedir®®. Her ne kadar uyusmazhigin olduguna dair
kanitlarin davaci tarafindan sunulmasi beklense de hakem mahkemesi bu
konuyu objektif olarak ele alarak karar vermelidir®. Celisen iddialar
veya goriisler bulunuyorsa uyusmazliktan bahsedilebilecektir. Bu olayda
da Hakem Mahkemesi, “hukuki konu veya vakia hakkinda anlasmazlik,

hukuki goriisler veya cikarlara yonelik catigma”>®

oldugundan taraflar
arasinda uyusmazlik olduguna karar vermis ve Ukrayna’nin bu konudaki
alternatif iddialarmi incelemeye gecmistir®’. Rusya’nin Kirim’1 ilhaki
tamamen hukuka aykirt olsa dahi uyusmazligin varliginin yeterli oldugu

kabul edilmesi gerektigi savunulmaktadir®®. Bu noktada, Hakem Mah-

52 {lk itirazlar Hakkinda Hakem Karar1, para. 82.
5 lk itirazlar Hakkinda Hakem Karar1, para. 85.

% Schreuer, C.: “What Is a Legal Dispute?” in Buffard, I. (ed.): International Law
between Universalism and Fragmentation: Festschrift in Honour of Gerhard Hafner,
2008, s. 960.

% Harrison, 270.

% Mavrommatis Palestine Concessions (Greece v. United Kingdom), Judgment,
P.C.1.J. Series A, No. 2, s. 11.

57 Ik itirazlar Hakkinda Hakem Karar1, para. 163-166.
% Schatz (Bkz. dn. 31).
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kemesi’nin uyusmazligin olup olmadigina yoOnelik degerlendirmesinin

yerinde oldugunun kabulil gerekmektedir.
4- Rusya’mn Itirazimin Kabul Edilemezligi

Ukrayna, Rusya’nin Kirim’in Ukrayna’ya ait oldugunu tanidigini ve hali
hazirda Rus egemenligi altinda oldugunu iddia ettigini, bu iddiasinin
kabul edilemez oldugunu ileri siirmektedir®®. Ukrayna, BM Genel Kurul
karartyla Kirim’in Ukrayna egemenliginde oldugunun uluslararasi top-
lum tarafindan kabul edildigini; Rusya’nin hukuka aykiri iddialarinin
taninmamas1 gerektigini belirtmektedir®. Bunlara ek olarak, Rusya’nin
Ukrayna’nin sinir biitinliigiine yonelik taahhutleriyle bagl oldugunus; iyi
niyet, hakkaniyet ve ahde vefa ilkleri gercevesinde Rusya’nin iddialari-
nin kabul edilmemesi gerektigini belirtmektedir®’. Rusya, Hakem Mah-
kemesi’nin bu jus cogens ilkeleri inceleme yetkisi olmadigini, BM Genel
Kurul kararlarinin baglayict olmadigini, Kirim’mn Rus topragi olduguna
karar verilmesini istemedigini; sadece bu konuda uyusmazlik oldugunu
ileri siirdiigiinii belirtmektedir®. Iyi niyet iddialar1 hakkinda da devletin

degisen kosullarda yeni yaklasimlar benimseyebilecegini ifade etmektedir®3.

BM Genel Kurulu’nun 6rgatiin isleyisine dair kararlar disinda Uyelere
yonelik baglayic1 karar yetkisi genel olarak bulunmamaktadir®. Yetki
alan1 her ne kadar oldukca genis kabul edilse de bu organin aldig: karar-

59 {lk itirazlar Hakkinda Hakem Karar1, para. 99.

80 {lk ftirazlar Hakkinda Hakem Karar1, para. 100 — 106.

61 Ik itirazlar Hakkinda Hakem Karar1, para. 107.

62 {lk itirazlar Hakkinda Hakem Karar1, para. 87 — 97.

8 {lk itirazlar Hakkinda Hakem Karar1, para. 98.

6 Sur, M.: Uluslararasi Hukukun Esaslari, Istanbul 2020, s. 195.
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lar tavsiye niteligindedir®. Bununla birlikte, Birlesik Kralligin Chagos
adalarin1 hukuka uygun sekilde somirgelikten ¢ikarip ¢ikarmadiginin
degerlendirildigi Chagos MPA davasinda Uluslararasi Adalet Divani
(UAD), BM Genel Kurul kararlarinin etkisi ele alinmistir®®. UAD, Niik-
leer Silahlar®” gériisiinden yararlanarak baglayict olmayan Genel Kurul
kararlarmin duruma gore opinio juris olusturabilecegini, olayin sartlarini
ve kararin ne derece emredici oldugunun dikkate alinmasi1 gerektigini
belirtmistir®®. Bu olayda, Genel Kurul kararinda emredici bir dilden zi-
yade devletleri uymaya davet (calls upon) ifadesi tercih edilmis ve dev-
letler cogunlukla cekimser kalmislardir®®. Bu unsurlar géz 6niinde bu-
lunduruldugunda Chagos MPA’de oldugu gibi opinio juris olusturan bir

karardan bahsedilmesi oldukca gli¢ gortlmektedir.

Hakem Mahkemesi, BM Genel Kurul kararlarinin duruma ve kabul edil-
digi sartlara gore degerlendirilmesi, kararlara bu sekilde agirlik verilmesi
gerektigi goriisiinii benimsemistir’®. Bununla birlikte Hakem Mahkeme-
si, kag devletin olumlu oy verdigi veya kararin kullandig: dili g6z 6niin-
de bulundurmak yerine Ukrayna’nin yorumunu benimserse egemenlik
iddialarin1 kabul etmis olacagimmi ancak buna yetkisi olmadigini belirt-

mistir’t. Hakem Mahkemesi’nin Genel Kurul kararini taraflar arasinda

8 Sur, 195.
% Chagos MPA, s. 132,

67 Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 8 Temmuz
1996.

8 Chagos MPA, para. 151.

8 Birlesmis Milletler Genel Kurul Karari, 68/262, U.N. Doc. No. A/RES/68/262 (27
Mart 2014).

0 lk itirazlar Hakkinda Hakem Karar1, para. 173.
Ik itirazlar Hakkinda Hakem Karar1, para. 176.
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uyusmazlik oldugu seklinde yorumlamakla yetindigi ve Kirim’mn stati-
siine karar vermedigi anlasilmaktadir. Iyi niyet iddialarin1 da yetkisiz
oldugundan kabul etmedigi goriilmektedir’?. Kararin lafzindan yola ¢i-
kildiginda Hakem Mahkemesi'nin igeriginden bagimsiz olarak Genel
Kurul kararin1 gekimser oylara ve tam anlamiyla emredici olmayan ifa-
delere ragmen g6z 6nunde bulundurdugunu; ancak egemenlige yonelik

tartismalar nedeniyle yetkisizlik karar1 verdigi gortilmektedir.

5- Ukrayna’min Rusya’nin Itirazinin Makul Olmadig
(Implausiblity) Yonundeki Iddiast

Ukrayna’ya gore Rusya Hakem Mahkemesi’nin yetkisinden kaginmak
icin egemenlik iddiasin1 ileri sirmektedir ve bu iddianin kabul edilebil-
mesi icin en azindan makul olmas1 gerekmektedir’®. Rusya ise iddianmn
makul olmasindan ziyade haklar1 veya usulli suiistimal edip etmedigine

bakilmas1 gerektigini belirtmektedir’.

Uyusmazlhigin ileri siriilmesinde ortaya konmasi gereken esigin diisiik
oldugu kabul edilmekte; literatirde hakem heyetleri ve mahkemelerinin
bu konuda esnek davranmas: Onerilmektedir’®. Hakem Mahkemesi de
Ukrayna’nin atifta bulundugu 6nceki davalarin 6nlindeki uyusmazliktan
cok farkli oldugunu belirtmektedir’®. Hakem Mahkemesi, uyusmazlik

2 {lk Itirazlar Hakkinda Hakem Karar1, para. 181.

8 Ik itirazlar Hakkinda Hakem Karar1, para. 115-125.
™ Ik itirazlar Hakkinda Hakem Karar1, para. 108-114.
> Shreuer, 962.

6 {lk itirazlar Hakkinda Hakem Karar1, para. 183-190.
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olup olmadigma karar verirken ylksek bir standart benimsememis ve

Rusya’nin yetki itirazlarinin gereksiz olmadig sonucuna varmistir’’.
6- Uyusmazhgi Agirhg (Relative Weight of the Dispute)

Ukrayna bu davada esas uyusmazligin egemenlikle ilgili olmadigim ve
hatta uyusmazligin agirliginin bu noktada toplanmadigini ileri stirmekte-
dir’®. Rusya ise egemenlik meselesinin uyusmazhigin tali bir unsuru ol-
madigini; aksine uyusmazligin tam anlamiyla bu noktada toplandigini
belirtmektedir’®. Hakem Mahkemesi, egemenlik sorunun ¢ozilmesinin
Ukrayna’nin BMDHS uyarinca ileri siirdiigii iddialarindan bazilariin 6n
kosulu olduguna karar vermistir®. Gercekten de Ukrayna’nin talepleri
hakkinda karar verilebilmesi icin Kirim’daki egemenlik uyusmazliginin
¢ozlime kavusturulmasi gerekmektedir. Ukrayna’nin taleplerinin birgogu
bu 6n sorunla ilintili oldugundan Rusya’nin argiimanin daha kuvvetli
oldugu gortlmektedir. Bununla birlikte Hakem Mahkemesi kesin bir
yargiya varmaksizin, stratejik bir kararla bu meseleyi esasla birlikte ¢o-

zllmek Uzere ileri bir tarihe birakmustir.
I11. GENEL DEGERLENDIRME

BMDHS’nin kara tzerindeki egemenlik haklarini igermedigi, bu nedenle

BMDHS uyarinca kurulan hakem mahkemelerinin yargi yetkisinin kap-

7 Ik itirazlar Hakkinda Hakem Karar1, para. 183-190.
78 Ik itirazlar Hakkinda Hakem Karar1, para. 136-145.
9 Tlk itirazlar Hakkinda Hakem Karar1, para. 126-135.
0 {lk itirazlar Hakkinda Hakem Karar1, para. 191-196.

©
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sami diginda birakilmas1 gerektigi genel olarak kabul edilmektedir®!,
Karma uyusmazlik ifadesinin lzerinde uzlasilmis bir tanimi olmadigi
ifade edilse de BMDHS taleplerinin, BMDHS disindaki uluslararasi hu-
kuk kurallar1 uyarinca ileri sirilen taleplerle birlikte ileri siirtldigi
uyusmazliklar karma uyusmazlik olarak nitelendirilmektedir®?. Karma
uyusmazlikla karsilasildiginda BMDHS hakem mahkemelerinin iddialar
dogrudan reddetmedigi goriilmektedir. Ornegin, Uluslararas1 Adalet Di-
vani, Nicaragua ve Honduras arasindaki uyusmazlikta, Nikaragua’nin
sonradan ileri siirdiigii egemenlik iddiasin1 Nikaragua’nin deniz alani
siirlamasina iligkin bagvurusunda zimnen dile getirildigini ve dogrudan
bu uyusmazliktan kaynaklandigini belirterek egemenlik iddialarini ince-

lemeyi kabul etmistir®.

Karma bir uyusmazlikla karsilasildiginda hakem heyeti veya mahkeme-
lerin benimsedigi yontemlerden biri, ayrilabilirlik (severability) yakla-
simiyla yetkisi olmayan hususun yetkisi olan noktalardan ayrilip ayrila-

mayacagina bakmaktir®. Baska bir deyisle, taraflar arasindaki uyusmaz-

81 Dupont, P.: “Chapter 2 Contested Sovereignty over Land Territory and Maritime

Zones” in Stress Testing the Law of the Sea, Leiden 2018, s. 41.

8 Hamaiunova, 26-27.

8 Nicaragua v. Honduras, s. 659, para. 105— 107.

8 Shi — Chang, 289. Hill-Cawthorne, L.: “International Litigation and Disaggregation
of Disputes: Ukraine/Russia as a Case Study”, International and Comparative Law
Quarterly, 2019, Vol. 68, s. 794. Bu yaklasim, tahkim anlagmasinin gegerliliginin
esasa temel olusturan anlagsmanin gegerliliginden bagimsiz oldugunu 6ngéren ayri-
labilirlik (separability) doktrinine yakinsamaktadir. Kompetenz-kompetenz ilkesiyle
de yakindan ilgili olan tahkim anlagsmasmin ayrilabilirligi (ayriligi/bagimsizligr)
doktrini igin bkz. Born, 375-505; Blackaby — Partasides, 104-107, 339; Akinct, 163-
166; Ozturanli, 212-220; Can — Tuna, 170-173. Ayrilabilirlik yaklagimina ek olarak,
baska uyusmazliklar bakimindan uluslararasi mahkemelerin benimsedigi diger yak-
lasimlar1 da agiklamalar i¢in bkz. Hill-Cawthorne, 794 vd.
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lik es zamanli olarak hem BMDHS hem de BMDHS disindaki bir and-
lasma ya da uluslararasi hukuk kurali kapsamina girdiginde BMDHS
uyarinca kurulan hakem mahkemesinin yetkisinin ortadan kalkmadigi
benimsenmektedir®. Chagos MPA ve Giiney Cin Denizi davalarinda da
bu yaklasim benimsenmistir®. Ukrayna ve Rusya arasindaki bu uyus-
mazlikta da Hakem Mahkemesi ilk dnce yetkiye iliskin itirazlar1 ele ala-
rak esastan ayirmis, ardindan yetkisi oldugunu diisiindiigii iddialar1 esas-
la birlikte incelemeye birakirken yetkisiz oldugunu diistindiigii konulari

reddetmistir.

Karma uyusmazliklar agisindan takip edilen bir diger yontem baskinlik
(preponderance) testidir®”. Hakem mahkemeleri yetkisiz olduklar1 konu-
larin BMDHS uyarinca yetkili olduklar1 konulara ne derece tali nitelikte

8, Hakem mahkemelerinin bu konuya yonelik

olduguna bakmaktadir
yorumlar1 farklilik gostermektedir. Ornegin, Giiney Cin Denizi tahki-
minde, Cin uyusmazligin esasinin kara Uzerindeki egemenlikle ilgili
oldugunu bu nedenle yetki kapsamimda olmadigini ileri siirmiistiir®.
Hakem mahkemesi, egemenlige iliskin uyusmazlik oldugunu ancak Fili-
pinler’in BMDHS nin yorumlanmas1 ve uygulanmasiyla alakali bagim-

siz meseleleri ortaya koydugunu; egemenlik iddialarinin Filipinler’in

& Harrison, 276.
8 Chagos MPA, para. 163, 547(B); Guiney Cin Denizi, para. 14.

87 Shi — Chang, 292. Hill-Cawthorne, egemenlige iliskin tali nitelikteki uyusmazhigin
hakem mahkemesinin yetki kapsaminda olabilecegi goriisiinde tali nitelige karar ve-
rilmesinde baskinlik testi ifadesi yerine kisitlayici yaklasim (restrictive approach)
ifadesini benimsemektedir. s. 802.

8 Zou, K. — Ye Q.: “Interpretation and Application of Article 298 of the Law of the
Sea Convention in Recent Annex VII Arbitrations: An Appraisal” Ocean Develop-
ment and International Law, 2017, Vol. 48, No. 3-4, s. 339.

8 Giiney Cin Denizi, para. 153.
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davasinda ima edildigini reddetmistir®®. Hakem mahkemesi, agilan da-
vanin sinirlarinin tamamen farkinda oldugunu, her iki tarafinda egemen-
lik iddialarin1 ¢Uritecek veya hakli ¢ikaracak bir adim atmayacagini be-

lirterek karar vermistir®,

Bununla birlikte, Chagos MPA tahkiminde Hint Okyanusu’nda bulundan
bir grup ada Gzerinde hem Birlesik Krallik’in hem de Mauritius’un ege-
menlik iddialar1 s6z konusudur. Mauritius basvurusunda, Birlesik Kral-
lik’in kiyr devleti olmamasina ragmen Chagos etrafindaki sularda deniz
koruma alan1 ilan ederek BMDHS’yi ihlal ettigini ileri stirmektedir®.
Hakem mahkemesi, m. 288(1) uyarinca yetkisinin uyusmazliga tali nite-
likteki meseleler tzerinde de devam edebilecegi goriisiinii benimsemek-
tedir®®. Bu nedenle, uyusmazhigm agirhiginin ne yoénde oldugunun ince-
lenmesi gerektigini ifade etmektedir®. Hakem mahkemesi, her ne kadar
tali nitelikte olan egemenlikle ilgili ufak meselelerin karara baglanabile-
cegini kabul etse de Chagos MPA davasinda egemenlik uyusmazliginin
daha genis kapsamli olduguna Karar vermistir®®. Uyusmazhgmn tali nite-
ligi ve ufak bir mesele olup olmamasi oldukga 6znel bir degerlendirmeye

dayanabileceginden mahkemenin bu yaklasimi elestirilmektedir®.

% Guney Cin Denizi, para. 154.

%1 Giiney Cin Denizi, para. 154.

92 Chagos MPA, para. 7.

9 Chagos MPA, para. 218, 220, 221.
% Chagos MPA, para. 211.

% Chagos MPA, para. 221.

% Talmon, S.A.G.: “The Chagos Marine Protected Area Arbitration: A Case Study of
the Creeping Expansion of the Jurisdiction of UNCLOS Part XV Courts and Tribu-
nals”, International and Comparative Law Quarterly, 2012, Vol. 65, s. 933, 934;
Qu, W.: “The Issue of Jurisdiction Over Mixed Disputes in the Chagos Marine Pro-
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Ukrayna ve Rusya arasindaki s6z konusu uyusmazlikta Hakem Mahke-
mesi’nin Chagos MPA kararin1 takip etmesi durumunda yetkisiz oldugu-
na karar verecegi, bunun yerine Giney Cin Denizi kararini takip etmesi
halinde yetkili olduguna karar verecegi hakem kararindan 6nce 6ngo-
riilmiistiir®”. Hakem Mahkemesi’nin yetkisine iliskin kararinda, Giiney
Cin Denizi yerine Chagos MPA kararinin benimsendigi gorulmektedir.
Bununla birlikte, Kirim Gzerindeki egemenlik haklarma yonelik uyus-
mazlik Ukrayna’nin diger taleplerinin ortaya ¢ikmasiyla zamansal olarak
kiyaslanmamustir. Egemenlige yonelik uyusmazligin daha derin oldugu-
na dair detayli inceleme yapilmadigindan karar gerekce yoninden eksik
kalmaktadir.

Kararim, BMDHS hakem mahkemelerinin karma uyusmazliklar hakkin-
daki ictihada katki saglayacagi 6ngorilmekteydi®®. Karar verildikten
sonra, Hakem Mahkemesi’nin Chagos MPA’den esinlendigi; her ne ka-
dar egemenlik yetkisiyle ilgili olsa da bu konuya deginilmeden hem
BMDHS kapsamindaki talepleri sonuca baglamanin oldukga zor olacagi
hem de BMDHS’yi gegersiz kildigi; bu nedenle karma uyusmazliklar
acisindan bundan sonraki hakem mahkemelerinin farkli bir bakis agisi

benimsemesi gerektigi anlasiimaktadir.

Kararin sonucunda Hakem Mahkemesi, Ukrayna’nin Kirim’da egemen
devlet olduguna dayanan hicbir talep hakkinda karar veremeyecegine
hiitkmetmistir. Hakem Mahkemesi taraflara hangi talepler agisindan 6n-

tection Area Arbitration and Beyond”, Ocean Development and International Law
Vol. 47, No. 1, s. 49.

9 Volterra — Madelli — Nistal, 621.
% Volterra— Mandelli — Nistal, 621.
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celikle kiy1 devletin belirlenmesi gerektigini sormustur. Rusya taleplerin
¢ogunun bu kapsamda oldugunu, Ukrayna ise ¢ogunun bu tirden bir

belirlemeye gerek duymadigini belirtmistir®®.

Hakem Mahkemesi bu konuda heniiz karar vermediginden hangi taleple-
ri yetkisizlik nedeniyle kapsam disinda birakacag: belirsizdir. Bu nokta-
da, esasa yonelik karar1 verirken taleplerin egemenlik konusunda karar
gerektirmedigini belirterek yargilamanin kapsamini genigletebilecegi
gibi aksi yonde hareket ederek birgok talebi reddetmesi de mumkun go-

ziikkmektedir©,
SONUC

Ukrayna’nin Rusya’ya karsi BMDHS uyarinca baglatmis oldugu 2016
tarinli tahkim davasinda Rusya Hakem Mahkemesi’nin yetkisine itiraz
etmistir. Hakem Mahkemesi yetki itirazlarin1 6n mesele olarak ele almak
Uzere esastan aymrmustir. Rusya’nin uyusmazligin BMDHS nin uygu-
lanmasi ve yorumlanmasi hakkinda olmadigi; Kirim tUzerindeki egemen-
lik iddialarinin ¢6zumine iliskin oldugu bu nedenle Hakem Mahkeme-
si’nin yetkisi olmadigina yonelik itiraz1 kabul edilmistir. Hakem Mah-
kemesi, Ukrayna’nin Kirim’da egemen devlet olduguna dayanan hicbir
talep hakkinda karar veremeyecegine hilkmetmistir. Bununla birlikte,
Ukrayna’nin hangi taleplerinin bu kapsamda oldugunu karara baglama-

mistir.

9 lk itirazlar Hakkinda Hakem Karar1, para. 146-149.

100 By ¢alisma 25/11/2021 tarihinde tamamlanmis olup Hakem Mahkemesi’nin daha
sonra verdigi kararlara yonelik inceleme icermemektedir.
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S6z konusu olayda, belli bir kara pargasi tizerindeki egemenlik iddialari-
na yonelik uyusmazlik ile BMDHS kapsamindaki talepler i¢ ice gecti-
ginden karma uyusmazlik s6z konusudur. South China Sea ve Chagos
MPA kararlarindan yola ¢ikilarak Hakem mahkemelerinin bu konuda
tutarlt bir igtihat benimsememekle birlikte takip ettikleri yontemler ben-
zerlik gosterdigi gorulmektedir. Hakem mahkemesi kendini yetkili gor-
diigu talepleri, yetkisiz gorduklerinden ayirarak incelemektedir. Aym
zamanda BMDHS kapsaminda olmayan uyusmazligin tali nitelikte olup
olmadig1 baskinlik testi uygulanarak degerlendirilmektedir. Buna ek
olarak, bir uyusmazlik olup olmadigi, bu uyusmazligin BMDHS kapsa-
minda olup olmadig: varsa agirliginin ne yonde olduguna bakilmaktadir.
Hakem Mahkemesi de bu formilu takip ederek karara varmistir. Hakem
Mahkemesi’nin taraflarin uyusmazligin varligina iligkin nitelemeleri
farkli olsa da egemenlik hakkinda uyusmazlik olup olmadigini arastir-
mas1 yerinde olmustur. Hakem Mahkemesi, kararinda Chagos MPA’yi

takip ederek Rusya’nin itirazin1 kabul etmistir.

Bununla birlikte, Hakem Mahkemesi’nin hangi talepleri yetkisizlik ne-
deniyle kapsam disinda birakacagi belirsizdir. Bu noktada yapilacak
degerlendirme neticesinde yargilamanin kapsami genis tutulabilecegi
gibi birgok talebin reddedilmesi de s6z konusu olabilecektir. Sonug itiba-
riyle, Hakem Mahkemesi’nin 6nceki ictihatlarla paralel bir degerlendir-
me yaptig1 ancak yetki uyusmazligini da tam anlamiyla ¢oziimlemedigi,

bu meseleleri de esasla birlikte ele alacagi anlagilmaktadir.
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In 2016, Ukraine initiated an arbitration proceeding against the Russian
Federation (Russia) regarding the coastal state rights in the Black Sea,
Azov Sea and Kerch Strait in accordance with Annex VII of the United
Nations Convention on the Law of the Sea (UNCLOS) dated 1982. Rus-
sia objected to the jurisdiction of the arbitral tribunal and demanded that
the objection is resolved preliminarily. Russia has argued that Ukraine’s
claims are based on claims of sovereignty over which the Arbitral Tri-
bunal has no jurisdiction. As a result of its review, the Arbitral Tribunal
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is discussed. As a result of the study, it was concluded that the Arbitral
Tribunal followed the Chagos MPA award, but since it did not determine
which claims of Ukraine were related to the sovereignty dispute, the
door was left open on the issue of jurisdiction; hence the jurisdiction
could be expanded by considering the claims as not related to the sover-

eignty dispute.

Keywords: United Nations Convention on the Law of the Sea, Mixed
Dispute, Sovereignty, Objection to Jurisdiction, Crimea

*k*k

INTRODUCTION

On 16 September 2016, Ukraine initiated an arbitration proceeding
against the Russian Federation (Russia) with regard to a dispute on the
coastal state rights in the Black Sea, Azov Sea and Kerch Strait in ac-
cordance with Annex VII of the United Nations Convention on the Law
of the Sea (UNCLOS)*! dated 1982. Russia objected to the jurisdiction of
the Arbitral Tribunal and urged that it be resolved preliminarily. In short,
Russia argued that Ukraine’s claims were for sovereignty and that the
Arbitral Tribunal lacked authority to resolve them. Additionally, Russia
claimed that the Arbitral Tribunal lacked jurisdiction over activities in

the Sea of Azov and Kerch Strait, and filed an objection for the jurisdic-

1 United Nations Convention on the Law of the Sea (1982), https://www.un.
org/depts/los/convention_agreements/texts/unclos/unclos_e.pdf; For the Turkish
text, see United Nations Convention on the Law of the Sea (1982),
<http://www.turkishgreek.org/kuetuephane/item/153-unclos-turkish> (accessed
31/05/2021) (hereinafter referred to as “UNCLOS”).
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tion by stating that those territories were internal waters, possessed the
quality of historical bays, and the activities were subject to the declara-
tions of the parties pursuant to article 298(1) of UNCLOS, and argued
that the Arbitral Tribunal constituted under Annex VII lacked jurisdic-
tion in respect of some of the issues raised by Ukraine, and the matter
should be heard by a special arbitral tribunal pursuant to Annex VIII.
The Arbitral Tribunal issued its ruling on the preliminary objections on
21 February 20202, It accepted Russia’s objections that the Arbitral Tri-
bunal lacked jurisdiction over the decision of which state Ukraine has
sovereignty, in terms of some demands, and rejected Russia’s further
objections, stating that the claims on internal waterways could not be

evaluated as a preliminary objection and should consider the merits®.

This study addresses Russia’s preliminary objection that was accepted.
The reason for this is that the constraints of the jurisdiction of the Arbi-
tral Tribunal, the circumstances under which objections to sovereignty
will be of secondary nature and thus fall within the jurisdiction of the
arbitral tribunal, the impact of the United Nations (UN) General Assem-
bly resolutions in this case and how they should be interpreted, as well

as and its stances against cases, such as the Chagos MPA* between Mau-

2 Dispute Concerning Coastal State Rights in the Black Sea, Sea of Azov, and Kerch
Strait (Ukraine v. the Russian Federation), PCA Case No. 2017-06, Award on Pre-
liminary Objections (hereinafter referred to as the Arbitral Award on Preliminary
Objections).

3 Arbitral Award on Preliminary Objections.

4 Chagos Marine Protected Area Arbitration before an Arbitral Tribunal Constituted
under Annex VII to the 1982 United Nations Convention on the Law of the Sea, be-
tween the Republic of Mauritius and the United Kingdom of Great Britain and
Northern Ireland (Chagos MPA), PCA Case No. 2011-03 (hereinafter referred to as
“Chagos MPA”).
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ritius and the United Kingdom, the South China Sea® between the Phil-
ippines and China are significant. The first section of the study discusses
the circumstances leading up to the dispute, the components of the arbi-
tration procedure, and a summary of the dispute in terms of the parties’
claims. The second section of the study addresses the examination of the
objection to the jurisdiction of the Arbitral Tribunal and focuses on the
legitimacy of the award. The third section generally assesses the prelim-
inary objection and Arbitral Award. The Arbitral Award on lack of ju-
risdiction based on the fact that the matter-in-dispute pertains to the sov-
ereignty appears to have been driven by the Chagos MPA ruling. Alt-
hough the Arbitral Tribunal awarded that it lacked jurisdiction over dis-
putes involving land territory, it is concluded that UNCLOS may broad-
en its extent by identifying which claims are covered by sovereign rights.

I. SYNOPSIS OF THE DISPUTE
A) UNDERLYING EVENTS OF THE DISPUTE

The dispute erupted as a consequence of events in Crimea in 2014. Cri-
mea is a peninsula bounded on the north and south by the Black Sea.
The Sea of Azov is situated to the northeast of Crimea. The Kerch Strait
links the Black Sea and the Sea of Azov.

5 An Arbitration before an arbitral tribunal constituted under Annex VII to the 1982
United Nations Convention on Law of the Sea between the Republic of the Philip-
pines and the People’s Republic of China (South China Sea Arbitration), PCA Case
No. 2013-19 (hereinafter referred to as South China Sea).
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Figure 2- Satellite image of the area (Source: Schatz V.)

The parties handle the cases that led to the dispute differently. Ukraine
alleges that Russia invaded Crimea and thereafter attempted to annex her
through an unlawful referendum®. Russia denies these allegations, and
argues that a referendum was held on 16 March 2014, in response to the
upheaval that resulted in pervasive secession in Ukraine in February
2014; an agreement was reached to annex Crimea to Russia as a conse-
guence of the majority voting for unification with Russia following Cri-
mea’s declaration of independence’. Russia asserts that she inherited all
of the coastal state’s rights and obligations in the waterways around the
peninsula and unconditionally upheld the coastal state's status at the in-

ternational level following the annexation of Crimea®.

6  Arbitral Award on Preliminary Objections, para. 3.
7 Arbitral Award on Preliminary Objections, para. 4.
8 Arbitral Award on Preliminary Objections, para. 5.
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Ukraine, on the other hand, maintains that the referendum and following
events had no legal foundation and legitimacy®. Ukraine stresses that the
referendum, held on 16 March 2014, took place within Ukrainian territo-
ries and in violation of Ukrainian domestic laws'®. On 27 March 2014,
the UN General Assembly ruled that the referendum was illegitimate and
will not serve as a framework for amending the status of the Autono-
mous Republic of Crimea or Sevastopol®. Based on the General Assem-
bly’s resolution, Ukraine contends that the events took place as a conse-
quence of Russia’s illegal use of force, which was deemed invalid and

illegitimate by the international community*?.

B) THE CONSTITUTION OF THE ARBITRAL TRIBUNAL AND
UKRAINE’S DEMANDS

Ukraine claims in this case that Russia committed several unauthorized
acts in response to the events in Crimea in 2014 and violated Ukraine’s
rights under the United Nations Convention on the Law of the Sea, dated
10 December 1982 (UNCLOS). Ukraine initiated the arbitration proce-
dure by notifying Russia of its claims titled “Dispute on Coastal State
Rights in the Black Sea, Sea of Azov, and Kerch Strait” on 14 Septem-
ber 2016, in accordance with Article 287 of UNCLOS and Article 1 of

Annex VII. The parties have determined all issues pertaining to the arbi-

®  Arbitral Award on Preliminary Objections, para. 6.
10 Arbitral Award on Preliminary Objections, para. 6.

' United Nations General Assembly Resolution, 68/262, U.N. Doc. No.
A/RES/68/262 (accessed 27 March 2014).

2 Arbitral Award on Preliminary Objections, para. 7.
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tration procedures®. The Permanent Court of Arbitration (PCA) assists
the parties in solely administrative matters, such as management of doc-
uments, delivery to the parties, and communication between the parties;
the rules of arbitration procedures of PCA do not apply in this case“.
According to UNCLOS Article 3 of Annex VII, the Arbitral Tribunal is

composed of five arbitrators.

In summary, Ukraine demands that the Arbitration Tribunal rule on the

following issues™:

1. Ukraine has exclusive jurisdiction to carry out, authorize, and
regulate natural resource exploration and exploitation opera-
tions (including hydrocarbon extraction);

2. Russia’s Federal Law No. 161-FZ, dated 29 June 2015 and the
Resolution, dated 31 August 2015 are incompatible with UN-
CLOS and are actions violating international law that imposes
international liability on Russia;

3. Ukraine has exclusive jurisdiction to authorize and regulate

fishing;

13 Dispute Concerning Coastal State Rights in the Black Sea, Sea of Azov, and Kerch
Strait (Ukraine v. the Russian Federation), PCA Case No. 2017-06, Rules of Proce-
dure, <https://pcacases.com/web/sendAttach/2136> (accessed 24 May 2021) (here-
inafter referred to as Rules of Procedure).

14 PCA was founded in 1899 to resolve inter-state disputes. PCA has its own arbitra-
tion rules, but it also can provide assistance to parties solely in administrative mat-
ters upon request. Administrative duties include facilitating communication be-
tween the parties and arbitrators, maintaining records, and providing financial and
logistical assistance. For detailed information about PCA services, see Permanent
Court of Arbitration: “Services”, <https://pca-cpa.org/en/services/> (accessed 24
May 2021).

15 Arbitral Award on Preliminary Objections, para. 17-18.
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Russia shall abstain from impeding Ukraine’s vessels from har-
vesting life resources sustainably;

Ukraine has the right of passage through the Kerch Strait;
Russia and Ukraine shall collaborate on the regulation of the
Kerch Strait;

Russia shall not run submarine cables, build bridges, or lay
pipelines from its border to the Crimean Peninsula across the
Kerch Strait without Ukraine’s consent;

Russia is obligated to fully cooperate with Ukraine in protecting
the marine environment, including sharing information on oil
spillage or other polluting incidents;

Russia may not remove any archaeological, historical, or cul-
tural objects from the seabed or cultural heritage in Ukraine’s
coastal waters and adjoining region without the consent or co-
operation of Ukraine (including the sunken Byzantine ship near
Sevastopol in the Black Sea and any artefacts associated with

this shipwreck) or intrude otherwise.

In general, Ukraine argues that such activities carried out by Russia vio-

late UNCLOS and international law, hence imposing international liabil-

ity on Russia. Ukraine demands an immediate cessation of the above

unlawful actions, payment of compensation, including non-pecuniary

damages, and the provision of assurances and guarantees to avoid future

instances®®. Ukraine underlines that Russia recognized Ukraine’s juris-

diction and rights in this territory prior to the events of 2014. Ukraine

16 Arbitral Award on Preliminary Objections, para. 10.
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asserts that Articles 2, 21, 33, 43, 44, 56, 58, 60, 61, 62, 73, 77, 92, 123,
192, 194, 204, 205, 206, 279 and 303 of UNCLOS were violated?’.

Upon those claims of Ukraine, Russia filed a preliminary objection to
the jurisdiction of the Arbitral Tribunal and asserted that the Arbitral
Tribunal lacked jurisdiction over the dispute brought by Ukraine. The
Arbitral Tribunal declared in its award of 20 August 2018 that Russia’s
objections should be heard preliminarily and that these objections would
be evaluated alongside the merits unless they are of the nature to be ex-
clusively a preliminary question'®. As a result of this award, the objec-
tions to the jurisdiction were separated from the merits (bifurcation) and

began to be examined preliminarily?®.

Il. PRELIMINARY INVESTIGATION OF THE OBJECTION TO
JURISDICTION

A) OBJECTIONS OF RUSSIA TO THE JURISDICTION OF THE
ARBITRATION TRIBUNAL

The parties agreed in Article 1 of the Rules of Procedure that the Arbitral
Tribunal shall act in accordance with the rules of procedures they have
set and applicable UNCLOS provisions, including Annex V1%, Russia
raised an objection to jurisdiction under article 10 of the Rules of Proce-

dure?*. The Arbitral Tribunal shall have the power to rule on objections

17 Arbitral Award on Preliminary Objections, para. 17-18.
18 Arbitral Award on Preliminary Objections, para. 19-21.
19 Arbitral Award on Preliminary Objections, para. 22-26.
20 Rules of Procedures, Art.1.

2L Rules of Procedures, Art.10.
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to its jurisdiction pursuant to Article 288(4) of UNCLOS, which reflects

the principle of competence de la competence adopted in arbitration?2. In

other words, arbitral tribunals can decide on their own jurisdiction. The

principle of competence de la competence survives in inter-states arbitra-

tion?®. Arbitral tribunals may evaluate the validity of their powers by

interpreting the governing convention?*. The following summarizes Rus-

sia’s objections to jurisdiction and the Arbitration Tribunal’s approach?:

1. Russia argued that such dispute was related to the sovereignty
of the states over a particular piece of territory and that the arbi-
tral tribunal had no power to settle such sovereignty claims in
accordance with Article 281(1) of UNCLOS. That objection
was accepted by the Arbitral Tribunal.

2. Russia contended that since the Sea of Azov and the Kerch
Strait were internal waters, and the Arbitral Tribunal lacked ju-
risdiction over claims relating to operations in the Sea of Azov
and the Kerch Strait. The Arbitral Tribunal ruled that such a

22

23

24

25

This principle implies that the arbitrator rules on his own jurisdiction. Akinci, Z.:
Milletlerarast Tahkim, Istanbul 2020, p. 229; Can, H. — Tuna, E.: Milletleraras:
Tahkim Hukuku, Ankara 2021, p.361. This principle is also adopted in UNCLOS
Avrticle 288(4): “In the event of a dispute as to whether a court or tribunal has ju-
risdiction, the matter shall be settled by decision of that court or tribunal.” Blacka-
by, N. — Partasides, C., et al: “Agreement to Arbitrate” in Redfern and Hunter on
International Arbitration, E. 6, 2015, p. 340-341.

Born, G.: International Arbitration: Law and Practice, E. 3, 2021, p. 525; Ozturan-
I, B.: Devletlerarast Tahkim, Ankara 2016, p. 202-203, 212 et al.

Malintoppi, L.: “Inter-State Arbitration of Disputed Sovereignty and Maritime
Delimitation Issues”, in Menaker, A. (ed.): International Arbitration and the Rule
of Law: Contribution and Conformity, 2017, ICCA Congress Series, Vol. 19, p. 70.

Arbitral Award on Preliminary Objections.
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matter should be examined alongside the merits, and hence it
could not be subjected to a preliminary investigation?®.

3. Russia argued that the Arbitral Tribunal lacked jurisdiction over
(1) military operations, (ii) the enforcement of the state’s own
law in a territory under its sovereignty, (iii) the delimitation of
the territorial sea, and (iv) historic bays, in accordance with Ar-
ticle 298(1). Although the Arbitral Tribunal recognized that the
parties had agreed to exclude military operations from the ex-
tent of its jurisdiction, it rejected the objection to jurisdiction,
holding that there were no military operations there. It also re-
jected this objection, noting that since there was a dispute about
sovereignty at that time, the “execution of law in the sovereign
territory” could not be ruled on. It stated that it was required to
loon into the merits in order to rule on the delimitation of the
territorial sea and the nature of the historical bay.

4. Russia asserted that, according to Article 297(3)(A), the Arbi-
tral Tribunal lacked jurisdiction over fishing activities. The Ar-
bitral Tribunal rejected the objection, stating that it was unable

to determine whether or not an exclusive economic zone existed.

% Russia asserts that the UN Convention on the Law of the Sea does not apply to the
Kerch Strait. Since this claim is closely tied to the question of whether Crimea is
under Russian or Ukrainian sovereignty, it was agreed to enter into the merits. This
objection is outside the scope of the study; for a review on the matter, see Schatz,
VJ. — Koval, D.: “Russia’s Annexation of Crimea and the Passage of Ships through
Kerch Strait: A Law of the Sea Perspective”, Ocean Development and International
Law, 2019, Vol. 50, p. 275; Oral, N.: “Ukraine v. The Russian Federation: Navi-
gating Conflict over Sovereignty under UNCLOS”, International Law Studies,
2021, Vol. 97, p. 478.
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5. Russia argued that the arbitral tribunal was formed in accord-
ance with Annex VII, so that the Arbitral Tribunal lacked juris-
diction over fishing activities, protection of the marine envi-
ronment and navigational rights under Annex VIII, and that a
special arbitral tribunal for these disputes should be constituted.
The Arbitral Tribunal rejected the objection, holding that the
dispute was not limited to those categories and that the case
should be evaluated as a whole.

6. Russia argued that the Arbitral Tribunal lacked jurisdiction un-
der article 281, based on the statement provided in article 1 of
the Treaty Between Russia and Ukraine on Cooperation in the
Use of the Sea of Azov and the Kerch Strait?’ that the questions
are to be settled by agreement. If the parties have agreed to set-
tle their disputes peacefully according to Article 281 and unable
to achieve a settlement, they may resort to UNCLQOS for dispute
resolution. Russia argues that the term “agreement” in article 1
of the Treaty on Cooperation in the Use of the Sea of Azov and
the Kerch Strait refers to the negotiations between the parties,

not to the conclusion of a treaty and that the term “questions”

27 The point of contention here is not Article 4, which stipulates that dispute about the
interpretation and application of the Treaty on Cooperation in the Use of the Sea of
Azov and the Kerch Strait would be settled through negotiations and other peaceful
means chosen by the parties. The parties interpret Article 1, which calls for an
agreement on all other questions on Kerch Strait, differently. For an unofficial
translation of the source, see <https://www.ecolex.org/details/treaty/agreement-
between-the-russian-federation-and-the-ukraine-on-cooperation-in-the-use-of-the-
sea-of-azov-and-the-strait-of-kerch-tre-149547/> (accessed 20 May 2021). For an
unofficial translation of the text, see <https://www.jura.uni-hamburg.de/die-
fakultaet/professuren/proelss/dateien-valentin/agreement-sea-of-azov> (accessed 20
November 2021).
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encompasses all “disputes” between the parties. Based on this,
Russia argues that the arbitration proceedings cannot be initiat-
ed under UNCLOS unless the parties apply for the means of
peaceful dispute resolution. Ukraine, on the other hand, asserts
that article 1 mandates the parties to reach an agreement on
questions on Kerch Strait and cannot be construed as a mecha-
nism for resolving disputes. The Arbitral Tribunal construed the
Treaty on Cooperation in the Use of the Sea of Azov and the
Kerch Strait and concluded that the parties declared that they
would settle the questions through the conclusion of an agree-
ment; if they intended to use the term “disputes,” they would
have stated so, but the “agreement” was not a mechanism for

resolving disputes and thereby rejected that objection?,

Among these objections of Russia, the objection that the Arbitral Tribu-
nal had no jurisdiction since the claims of Ukraine were related to the
sovereign rights in Crimea was accepted. Since the question of sover-
eignty is significant in terms of other objections that require examination

of the merits, this study discusses this accepted objection.

2 The Treaty on Cooperation in the Use of the Sea of Azov and the Kerch Strait was
also the subject of a second 2019 UNCLOS arbitration between Ukraine and Rus-
sia. Mixed disputes also address the issue of whether there are two agreements that
cover the same topic and if the UNCLOS arbitral tribunal requires the interpretation
of another agreement. See Case Concerning the Detention of Three Ukrainian Na-
val Vessels (Ukraine v. Russian Federation), Provisional Measures, <https://www.
itlos.org/en/main/cases/list-of-cases/case-concerning-the-detention-of-three-ukrainian-
naval-vessels-ukraine-v-russian-federation-provisional- measures/> (accessed 27
May 2021). For a detailed review on the subject, see Jia, BB.: “The Question of
Jurisdiction in the 2019 Arbitration between Ukraine and Russia”, Chinese Journal
of International Law, 2020, Vol. 19, p. 683.
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B) RUSSIA’S OBJECTION TO THE JURISDICTION OF THE
ARBITRAL TRIBUNAL DUE TO “THE RELEVANCE OF
DISPUTE TO THE SOVEREIGN RIGHTS”

Russia grounds its objection on the limitation on the subject of the dis-
pute (ratione materiae) stipulated in article 288. Article 288 of UN-
CLOS states,

“A court or tribunal referred to in article 287 shall have jurisdiction over
any dispute concerning the interpretation or application of this Conven-

tion which is submitted to it in accordance with this Part.”

Based on this article, Russia maintains that the dispute is not related to
the interpretation or application of UNCLOS, but rather to Crimea’s
sovereign rights, and therefore, the Arbitral Tribunal lacks jurisdiction to
settle the dispute?®. Ukraine, on the other hand, argues that the dispute is
related to the application and interpretation of UNCLOS®.

According to UNCLOS Articles 286 and 288 (1), the jurisdiction of the
arbitral tribunals, which undertake the compulsory dispute resolution
function, is limited to disputes concerning the application and interpreta-
tion of UNCLOS. The jurisdiction of the arbitral tribunals on the issue
that is established in accordance with Annex VII will be limited to the
provisions of UNCLOS, and these arbitral tribunals will not hear dis-

2 Arbitral Award on Preliminary Objections, para. 46-57.
30 Arbitral Award on Preliminary Objections, para. 58-62.
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putes originating under customary law or other treaties unless they are
referred to UNCLOS®.

Along with the interpretation and application of UNCLOS, if there are
ancillary disputes that must be resolved by arbitral tribunals, save for
those related to UNCLOS, they are referred to as mixed disputes®?.
Mixed disputes include disagreements over both land and maritime terri-
tories®®. Mixed disputes are also mentioned in cases when a claim under
UNCLOS is submitted concurrently with a claim that is not within the
scope of UNCLOS?*. In case of an absence of a clear distinction between
the two disputes, it becomes controversial whether the arbitral tribunal
that is formed under UNCLOS may exercise its compulsory jurisdic-
tion®. There are two opposing views on the jurisdiction of arbitral tribu-
nals in mixed disputes®. On one hand, it is argued that the arbitral tribu-
nal has the jurisdiction if the land territory dispute is related to the appli-

cation and interpretation of UNCLQOS, on the other hand, regardless of

31 Schatz V.: “The Award concerning Preliminary Objections in Ukraine v. Russia:

Observations regarding the Implicated Status of Crimea and the Sea of Azov”, EJIL
Blog, 20 March 2020, <https://www.ejiltalk.org/the-award-concerning-preliminary-
objections-in-ukraine-v-russia-observations-regarding-the-implicated-status-of-
crimea-and-the-sea-of-azov/> (accessed 24 May 2021).
% \olterra, R.G. — Mandelli, G.F. — Nistal, A.: “Current Legal Developments
Ukraine/Russian Federation”, International Journal of Marine and Coastal Law,
2018, Vol. 33, p. 614, 616.
Hamaiunova, V.: “Legal Position of LOS Tribunal Regarding Mixed Disputes”,
Technology Transfer: Innovative Solutions in Social Sciences and Humanities,
2020, No. 12, p. 22, 80.

Shi, X. — Chang, Y.C.: “Order of Provisional Measures in Ukraine versus Russia
and Mixed Disputes concerning Military Activities”, Journal of International Dis-
pute Settlement, 2020, Vol. 11, I. 2, p. 278, 288.

% Hamaiunova, 80.

% Volterra— Mandelli — Nistal, 617.

33

34
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this view, it is argued that such disputes cannot be resolved without the
explicit consent of both states®”. Parallel to the first view, it is argued
that the tribunal must first resolve the issues of sovereignty over the dis-
puted islands or coastal areas on land in many disputes over the delimita-

tion of maritime boundaries®®.

When arbitral tribunals come across mixed disputes, they first assess if a
dispute exists and, if so, whether it falls within the scope of UNCLOS,
and the tribunal subsequently evaluates whether or not the dispute pre-
dominantly necessitates the application and interpretation of law rules
other than UNCLOS®°. While examining, it considers the scope and na-
ture of the claims of the parties (whether it is related to the claim of sov-
ereignty over land)®. In the present case, the Arbitral Tribunal first qual-
ified the dispute, and then discussed whether there was a dispute over
sovereignty after interpreting the relevant UNCLOS articles. The award
will be analysed following the systemization of the Arbitral Tribunal
rendering the award.

37 Buga, I.: “Territorial Sovereignty Issues in Maritime Disputes: A Jurisdictional

Dilemma for Law of the Sea Tribunals”, The International Journal of Marine and
Coastal Law, 2012, Vol. 27, p. 59; Volterra — Mandelli — Nistal, 617.

Shi, J.: “Maritime Delimitation in the Jurisprudence of the International Court of
Justice” Chinese Journal of International Law, 2010, Vol. 9, p. 271, 275.

Harrison, J.: “Defining Disputes and Characterizing Claims: Subject-Matter Juris-
diction in Law of the Sea Convention Litigation”, Ocean Development and Interna-
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1- Qualification of the Dispute

The parties qualify the dispute in different ways. Russia states that the
main purpose of Ukraine to insist on her claims is to settle the sovereign-
ty problem in Crimea*!. According to Russia, the Arbitral Tribunal must
implicitly or explicitly rule on the sovereign rights in Crimea in order to

resolve the claims by Ukraine®,

In the objections to jurisdiction raised on the grounds that there was a
dispute over the sovereignty rights, it appears that the parties who argue
that the arbitral tribunal has jurisdiction, either argue that there is no
dispute over sovereignty, or that even if there is such a dispute, the arbi-
tral tribunal has indirect jurisdiction*®. Ukraine, which adheres to this
model, contests this qualification of Russia, stating that it already pos-
sesses sovereignty and that the referendum had no effect on the status of

Crimea™.

The Arbitral Tribunal states that, although it will consider how Ukraine
has qualified her claims, the ultimate judgment will be made inde-
pendently of the qualification of Ukraine. The Arbitral Tribunal observes
that Ukraine’s claims are based on the assumption of its existing sover-
eignty in Crimea, as well as the coastal state rights granted to it under
the UNCLOS™. It does not, however, directly accept Ukraine’s assump-

41 Arbitral Award on Preliminary Objections, para. 57.

42 Arbitral Award on Preliminary Objections, para. 57.

4 Schatz (See fn. 31).

4 Arbitral Award on Preliminary Objections, para. 60 — 62.
4 Arbitral Award on Preliminary Objections, para. 151.
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tion and states that Russia has objections to the sovereign rights in Cri-
mea, so this issue should be resolved first*®. The Arbitral Tribunal makes
no qualification as to whether the dispute is related to sovereign rights,
and resolves the matter through an assessment of the interpretation of
UNCLOS and the presence of a dispute.

2- Interpretation of the Jurisdiction of the Arbitral Tribunal
under Article 288 (1)

Russia argues that the jurisdiction of the Arbitral Tribunal is limited only
to the application and interpretation of UNCLOS and that it lacks juris-
diction as Ukraine’s claims require the resolution of the sovereignty
claim*’. Ukraine, on the other hand, maintains that article 288(1) should
be broadly construed and that even if a claim to sovereignty exists, no

objection to jurisdiction is required®e.

If the parties to the proceedings assert all of their claims under UN-
CLOS, the arbitral tribunals must evaluate whether or not these claims
actually pertain to rights and obligations under UNCLOS*. The Arbitral
Tribunal also states in its judgement that Ukraine does not dispute sov-
ereignty in Crimea and already accepts itself as the sovereign state, and
that even if it is accepted that such a dispute exists, it contends that this
claim may be settled by the Arbitral Tribunal since it is of ancillary na-

4 Arbitral Award on Preliminary Objections, para. 151.

47 Arbitral Award on Preliminary Objections, para. 65 — 73.
48 Arbitral Award on Preliminary Objections, para. 74 — 77.
9 Harrison, 273.

o
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ture pursuant to claims under UNCLOS®. The Arbitral Tribunal, on the
other hand, proceeds to the next step, holding that since Russia has
raised objections to its sovereign rights, it is necessary to examine

whether or not there is a dispute at this point.
3- Whether There Is a Dispute over Sovereignty EXists

Russia asserts that if a judgment on sovereignty is to be reached, the
historical events between Russia and Ukraine must be considered®. It
also stresses that the tribunal must rule that Ukraine dominates Crimea,
which is beyond its jurisdiction, in order to adjudicate Ukraine’s claim
for non-pecuniary damages®. Ukraine reiterates that historical events
only provide background, and maintains its rights under the UNCLOS®3,

According to Article 286 of the UNCLOS, a dispute must exist as a pre-
requisite for compulsory dispute resolution mechanisms to initiate.
Therefore, the jurisdiction of the arbitral tribunal is determined by the
existence of the dispute®. Although the claimant is expected to provide
evidence that there is a dispute, the arbitral tribunal should rule objec-
tively on this issue®. If there are contradictory claims or perspectives,
the dispute may be brought up. The Arbitral Tribunal also in this case

ruled that there was a disagreement between the parties since “a disa-

50 Arbitral Award on Preliminary Objections, para. 161.
1 Arbitral Award on Preliminary Objections, para. 79.
52 Arbitral Award on Preliminary Objections, para. 82.
53 Arbitral Award on Preliminary Objections, para. 85.

5% Schreuer, C.: “What Is a Legal Dispute?” in Buffard, I. (ed.): International Law
between Universalism and Fragmentation: Festschrift in Honour of Gerhard Hafner,
2008, p. 960.

% Harrison, 270.
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greement on a point of law or fact, a conflict of legal views or inter-
ests”® existed, and proceeded to examine the alternative claims by
Ukraine on this matter®’. It is maintained that even if Russia’s annexa-
tion of Crimea is absolutely illegal; the existence of the dispute should
be acknowledged as substantial®®. At this point, it should be accepted
that the assessment of the Arbitral Tribunal as to whether or not a dis-

pute exists is appropriate.
4- Inadmissibility of Russia’s Objection

Ukraine asserts that Russia recognizes Crimea as Ukrainian territory and
that it is currently hegemonized by Russia, which is an untenable argu-
ment>®. Ukraine states that the international community recognizes
Ukraine’s sovereignty over Crimea with the resolution of the UN Gen-
eral Assembly, illegitimate claims by Russia should be disregarded®.
Additionally, it emphasizes that Russia is obligated to uphold Ukraine’s
border integrity, Russia’s claims should be rejected within the frame-
work of the principles of goodwill, equitable principles and pacta sunt
servanda®®. Russia states that the Arbitral Tribunal lacks the authority to
examine these jus cogens principles, that UN General Assembly resolu-
tions are non-binding, that it does not demand the Crimea to be recog-

nized as Russian territory, and that it asserts that a dispute exists only on

% Mavrommatis Palestine Concessions (Greece v. United Kingdom), Judgment,
P.C.1.J. Series A, No. 2, p. 11.

57 Arbitral Award on Preliminary Objections, para. 163-166.
8 Schatz (See fn. 31).

9 Arbitral Award on Preliminary Objections, para. 99.

60 Arbitral Award on Preliminary Objections, para. 100 — 106.
61 Arbitral Award on Preliminary Objections, para. 107.
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this matter®2. She also argues that the state may adopt novel approaches

to goodwill claims under changing circumstances®,

The UN General Assembly generally lacks power for binding resolu-
tions on behalf of its members, save for those concerning the functioning
of the organization®. Although its jurisdiction is deemed extensive, the
its resolutions are advisory®. The implications of the judgments of the
International Court of Justice (ICJ) and the UN General Assembly, on
the other hand, were discussed in the Chagos MPA case, in which the
United Kingdom was judged on whether or not the Chagos Islands were
lawfully decolonized®. Taking advantage of the Nuclear Weapons®’
approach, the I1CJ held that non-binding General Assembly resolutions
may form opinio juris depending on the circumstances and that the cir-
cumstances of the event and the degree of imperativeness of the resolu-
tion should be considered®. In this case, the phrase “calls upon” was
selected over imperative language in the General Assembly resolution,
and the states mostly abstained®. Given these considerations, it seems

difficult to assess this resolution as an opinio juris unlike the Chagos MPA.

62 Arbitral Award on Preliminary Objections, para. 87 — 97.

8 Arbitral Award on Preliminary Objections, para. 98.

8 Sur M.: Uluslararasi Hukukun Esaslari, Istanbul 2020, p. 195.

8 Sur, 195.

6 Chagos MPA, p. 132.

67 Legality of the Threat or Use of nuclear weapons, Advisory Opinion, 8 July 1996.
6 Chagos MPA, para. 151.

8 United Nations General Assembly Resolution, 68/262, U.N. Doc. No.
AJRES/68/262 (27 March 2014).
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The Arbitral Tribunal adopted the view that the resolutions of the UN
General Assembly should be evaluated according to the situation and the
conditions under which they were adopted, and that the resolutions
should be weighed in this manner’®. The Arbitral Tribunal did empha-
size, however, that if it had adopted the Ukrainian interpretation rather
than considering how many states voted affirmatively or the wording of
the judgment, it would have approved the sovereignty claims but would
have lacked the jurisdiction to do so™. It is determined that the Arbitral
Tribunal was satisfied with interpreting the General Assembly resolution
as a dispute between the parties and made no judgment about the status
of Crimea. It appears that it rejected the good faith claims as it had no
power’2. According to the wording of the resolution, it is seen that the
Arbitral Tribunal considered the General Assembly resolution despite
abstentions and non-binding statements without any regard to its con-
tent; nonetheless, the Arbitral Tribunal decided that it lacked jurisdiction

due to the arguments over sovereignty.
5- Ukraine’s Allegation That Russia’s Objection Is Implausible

According to Ukraine, Russia makes its sovereignty claim to avoid the
jurisdiction of the Arbitral Tribunal, and this claim must be at least plau-

sible in order to be accepted’®. Russia, on the other hand, indicates that

0 Arbitral Award on Preliminary Objections, para. 173.
L Arbitral Award on Preliminary Objections, para. 176.
2 Arbitral Award on Preliminary Objections, para. 181.
3 Arbitral Award on Preliminary Objections, para. 115-125.
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rather than being plausible, claims should be reviewed to see whether

they violate any rights or procedures’.

It is widely acknowledged that the threshold for claiming the dispute
should be low, and it is recommended in the literature that arbitral tribu-
nals and courts be flexible in this sense. The Arbitral Tribunal further
notes that the dispute is considerably different from the past cases to
which Ukraine referred’®. The Arbitral Tribunal did not adopt a high
standard in judging whether a dispute existed and concluded that Rus-

sia’s objections to jurisdiction were not unnecessary’’.
6- Relative Weight of the Dispute

Ukraine contends that the primary dispute, in this case, is not related to
sovereignty and that the weight of the dispute does not concentrate at
this point’®. Russia, on the other hand, maintains that the question of
sovereignty is not a secondary component of the dispute, but rather that
it is literally the focal point of the dispute’. The Arbitral Tribunal ruled
that resolving the sovereignty question was a prerequisite for some of
Ukraine’s claims under UNCLOS®. Nevertheless, the sovereignty dis-
pute in Crimea must be settled in order to be able to rule on Ukraine’s

demands. Russia’s argument appears to be stronger, given many of

" Arbitral Award on Preliminary Objections, para. 108-114.
> Shreuer, 962.

6 Arbitral Award on Preliminary Objections, para. 183-190.
7 Arbitral Award on Preliminary Objections, para. 183-190.
8 Arbitral Award on Preliminary Objections, para. 136-145.
" Arbitral Award on Preliminary Objections, para. 126-135.
8 Arbitral Award on Preliminary Objections, para. 191-196.
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Ukraine’s demands revolve upon this preliminary matter. However,
without issuing a final judgment, the Arbitral Tribunal strategically deferred

the resolution of this matter to a later date to be handled on the merits.
I1l. OVERALL EVALUATION

Since it is generally acknowledged that the UNCLOS does not include
sovereign rights over land, and therefore, the arbitral tribunals constitut-
ed under the UNCLOS should be excluded from its jurisdiction®. Alt-
hough it is stated that there is no agreed definition of the term “mixed
dispute”, disputes in which UNCLOS claims are asserted alongside the
claims asserted under international legal norms other than UNCLOS are
qualified as mixed disputes®®. When a mixed dispute arises, it appears
that UNCLOS arbitral tribunals do not directly reject the claims. For
example, the International Court of Justice, in the dispute between Nica-
ragua and Honduras, accepted to examine the sovereignty claims by stat-
ing that Nicaragua’s subsequent claim of sovereignty was implicitly ex-
pressed in Nicaragua’s application for maritime delimitation and resulted

directly from such dispute®3.,

When a mixed dispute arises, the arbitral tribunal or courts may follow
the severability approach, one of the methods they employ, to assess
whether or not the issues that they have jurisdiction to rule on can be

8. Dupont, P.: “Chapter 2 Contested Sovereignty over Land Territory and Maritime

Zones” in Stress Testing the Law of the Sea, Leiden 2018, p. 41.

82 Hamaiunova, 26-27.

8 Dupont, P.: “Chapter 2 Contested Sovereignty over Land Territory and Maritime

Zones” in Stress Testing the Law of the Sea, Leiden 2018, p. 41.
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separated from the issues that they do not have jurisdiction®4. In other
words, it is accepted that the jurisdiction of the arbitral tribunal consti-
tuted under UNCLOS does not disappear when the dispute between the
parties is covered concurrently by both UNCLOS and a treaty, other than
UNCLOS or an international law rule®. This approach was also adopted
in the Chagos MPA and South China Sea cases®. In this dispute between
Ukraine and Russia, the Arbitral Tribunal first reviewed the objections
to jurisdiction and separated them from the merits, and left the claims for
which it considered it had jurisdiction alongside the merits while reject-
ing the matters for which it deemed it lacked jurisdiction.

The preponderance test is another approach followed for the mixed dis-
putes®’. The arbitral tribunals assess the extent to which the matters over

which they lack jurisdiction are ancillary to the matters over which they

8 Shi — Chang, 289. Hill-Cawthorne, L.: “International Litigation and Disaggregation
of Disputes: Ukraine/Russia as a Case Study”, International and Comparative Law
Quarterly, 2019, Vol.68, p. 794. This approach converges to the doctrine of separa-
bility, which provides that the legitimacy of the arbitration agreement is independ-
ent of the validity of the agreement upon which the merit is based. For the doctrine
of separability (separation/independence) of the arbitration agreement, which is
closely related to the principle of competence de la competence, see Born, 375-505;
Blackaby — Partasides, 104-107, 339; Akinc1, 163-166; Ozturanli, 212-220; Can —
Tuna, 170-173. Remarks on other approaches adopted by international courts in re-
spect of other disputes, in addition to the separability approach, see Hill-Cawthorne,
794 et al.

8 Harrison, 276.

8 Chagos MPA, para. 163, 547(B); Giiney Cin Denizi, para. 14.

87 Shi — Chang, 292. Hill-Cawthorne adopts the term “restrictive approach” instead of
preponderance test when ruling on ancillary nature in the opinion that an ancillary
dispute over the sovereignty may be within the jurisdiction of the arbitral tribunal.
p. 802.
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have jurisdiction under UNCLOS®®. The comments of the arbitral tribu-
nals on this issue differ. For instance, China argued in the South China
Sea arbitration that the merits of the dispute were related to sovereignty
over land, and therefore it fell beyond its jurisdiction®. The arbitral tri-
bunal rejected the existence of a dispute over sovereignty but found that
the Philippines had brought independent questions about the interpreta-
tion and application of UNCLOS, with the claims of sovereignty implicit
in the Philippines’ case®. The arbitral tribunal ruled that it was well
aware of the limits of the lawsuit filed and would not take any steps to
rebut or justify the sovereignty claims of both parties®.

However, both the United Kingdom and Mauritius have sovereignty
claims over a group of islands in the Indian Ocean in the Chagos MPA
arbitration. Mauritius argues that the United Kingdom, while not being a
coastal state, violated the UNCLOS by proclaiming the waters around
Chagos a marine conservation area®. The arbitral tribunal embraces the
view that pursuant to Article 288(1), its jurisdiction may also survive on
matters that are ancillary to the dispute®®. Therefore, it states that the
weight of the dispute should be examined®. Although the arbitral tribu-

nal accepts that minor sovereignty questions of an ancillary nature may

8 Zou, K. — Ye Q.: “Interpretation and Application of Article 298 of the Law of the
Sea Convention in Recent Annex VII Arbitrations: An Appraisal” Ocean Develop-
ment and International Law, 2017, Vol. 48, No. 3-4, p. 339.

8 Giiney Cin Denizi, para. 153.

% Giiney Cin Denizi, para. 154.

%1 Giiney Cin Denizi, para. 154.

92 Chagos MPA, para. 7.

9 Chagos MPA, para. 218, 220, 221.
% Chagos MPA, para. 211.
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be resolved, it ruled that the sovereignty dispute was broader in the Cha-
gos MPA case®. This approach of the tribunal is criticized since the an-
cillary nature of the dispute and whether or not it is a minor question

may be based on highly subjective assessments®.

In the dispute between Ukraine and Russia, it was foreseen that the Arbi-
tral Tribunal would rule that it lacked jurisdiction if it followed the Cha-
gos MPA award, but would decide that it had jurisdiction if it followed
the award the South China Sea award®’. The award of the Arbitral Tri-
bunal on its jurisdiction appears to have been founded on the award for
Chagos MPA rather than the South China Sea. However, the dispute
over sovereign rights in Crimea has not been compared temporally with
the emergence of other claims by Ukraine. The award remains unjusti-
fied since no thorough examination was conducted on how profound is

the dispute over sovereignty.

The arbitral award under UNCLOS was expected to contribute to the
judicial opinion on the mixed disputes®. Following the award, it is seen
that the Arbitral Tribunal was influenced by the Chagos MPA; although
this is a matter of sovereign authority, it would be very difficult to con-
clude the claims under UNCLOS and invalidate UNCLOS without ad-

% Chagos MPA, para. 221.

% Talmon, S.A.G.: “The Chagos Marine Protected Area Arbitration: A Case Study of
the Creeping Expansion of the Jurisdiction of UNCLOS Part XV Courts and Tribu-
nals”, International and Comparative Law Quarterly, 2012, Vol. 65, p. 933, 934;
Qu, W.: “The Issue of Jurisdiction Over Mixed Disputes in the Chagos Marine Pro-
tection Area Arbitration and Beyond”, Ocean Development and International Law
Vol. 47, No. 1, p. 49.

% Volterra — Madelli — Nistal, 621.

% Volterra— Mandelli — Nistal, 621.
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dressing this problem, future arbitral tribunals should adopt a different

perspective for the mixed disputes.

As a consequence of the award, the Arbitral Tribunal adjudicated that it
could not rule on any claims based on the fact that Ukraine was a sover-
eign state in Crimea. The Arbitral Tribunal asked the parties which of
their claims required determination of coastal state first. Russia argued
that most of the demands fell into this category, whilst Ukraine stated

that most of them did not require such determination®.

Due to the fact that the Arbitral Tribunal has not yet reached a conclu-
sion on this matter, it is uncertain which claims will be rejected for lack
of jurisdiction. At this point, it is possible for the Arbitral Tribunal to
broaden the scope of the proceedings by declaring that the claims do not
require any determination on sovereignty and on the contrary it is also
possible for Arbitral Tribunal to reject several claims by determining

otherwise!®,
CONCLUSION

Russia objected to the jurisdiction of the Russian Arbitral Tribunal in the
arbitration case initiated by Ukraine against Russia in 2016 under UN-
CLOS. The Arbitral Tribunal bifurcated the dispute to discuss the objec-
tion to jurisdiction as a preliminary matter. Russia’s objection that the

dispute does not pertain to the application and interpretation of UN-

% Arbitral Award on Preliminary Objections, para. 146-149.

100 This study was completed on 25/11/2021 and include no examination of the sub-
sequent awards by the Arbitral Tribunal.
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CLOS, but rather the settlement of sovereignty claims over Crimea, and
therefore the Arbitral Tribunal lacks jurisdiction, was accepted. The Ar-
bitral Tribunal adjudicated that it could not rule on any demands based
on the fact that Ukraine was a sovereign state in Crimea. It was not,

however, concluded which of Ukraine’s claims come under this scope.

In the preceding case, there is a mixed dispute since the dispute on the
sovereignty claims over a certain land and the claims under UNCLOS
are intertwined. Based on the South China Sea and Chagos MPA awards,
it appears that although the arbitral tribunals do not follow a uniform
case law on this matter, their approaches are similar. The arbitral tribunal
examines the claims over which it considers it has jurisdiction by sepa-
rating it from those over which it considers it lacks jurisdiction. Also, the
preponderance test is used to determine whether or not the dispute that is
not under UNCLOS is an ancillary matter. Additionally, it is assessed if
a dispute exists, whether it falls within the scope of UNCLOS, and, if so,
the weight of the dispute. The Arbitral Tribunal arrived at its judgment
using this formula. Although the qualification of the parties for the exist-
ence of the dispute differs, it was appropriate for the Arbitral Tribunal to
investigate whether there is a dispute about sovereignty. The Arbitral
Tribunal upheld Russia’s objection and followed the Chagos MPA in

reaching its judgment.

However, it is unclear which of the claims the Arbitral Tribunal will
exclude due to lack of jurisdiction. The scope of the trial may be ex-
panded as a consequence of the evaluation that will take place at this

point, and similarly it is possible that many claims may be rejected. As a
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consequence, it is understood that the Arbitral Tribunal conducted an
assessment in accordance with past judicial opinions, but did not com-
pletely settle the dispute over jurisdiction, and would address these ques-

tions concurrently with the merits.
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