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Devletler, hak sahibi olduklari inanciyla ihtilafli deniz alanlarinda tek
tarafli olarak eylemler gergeklestirmektedir. Bu tlr tek tarafli eylemler,

Dogu Akdeniz’de oldugu gibi genellikle diger kiy1 devletleri arasindaki

anlagmazliga neden olmaktadir. Sinirlart ihtilafli deniz alanlarinda dev-

Hakem denetiminden gegmistir.
“  Bu makale, 05/09/2021 tarihinde Editorler Kuruluna ulasmis olup, 26/11/2021
tarihinde birinci hakem; 11/05/2022 tarihinde ikinci hakem onayindan gegmistir.
Bu makale 119K321 numarah TUBITAK - 1001 Projesi kapsaminda kaleme alinmustir.
** Ankara Universitesi Deniz Hukuku Ulusal Arastirma Merkezi (DEHUKAM) Yéne-
tim Kurulu Bagkan1 - Ankara Universitesi Hukuk Fakiiltesi Deniz Hukuku Anabilim
Dali Bagkani (karan@ankara.edu.tr) (ORCID ID: 0000-0002-7254-6171).
DEHUKAM Uzman Arastirmacist - Ankara Universitesi Hukuk Fakiiltesi Deniz
Hukuku Anabilim Dali Arastirma Gorevlisi (kvar@ankara.edu.tr) (ORCID ID:
0000-0002-6782-5352).
Bu makaleye atif icin; KARAN, Hakan, VAR TURK, Kiibra, “Ké&tii Komsular De-
nizci Devlet Yapar: Dogu Akdeniz Ekseninde Devletlerin Uluslararasi Deniz Hu-
kukundan Dogan Yiikiimliiliikleri”, DEHUKAMDER - Cilt: 4/Say1: 1/Y1l: 2021, s.
321-404.



322 Kotii Komgular Denizci Deviet Yapar

letlerin uluslararas1 hukuktan dogan yikumlultkleri mevcuttur. Devlet-
ler uluslararasi hukuk kapsaminda Ustlenilen yukiamlalikleri iyiniyetle
yerine getirmekle ve uluslararas1 hukukta tanman haklari, yetkileri ve
serbestileri hakkin kotlye kullanimi teskil etmeyecek sekilde kullanmak-
la yukumltdarler. Bu yukumluluklere aykiri devlet uygulamalari ise iyi
komsuluk gereklerine aykirilik teskil etmektedir. Calismada, smnirlari
ihtilafli deniz alanlarinda devletlerin uluslararas: hukuktan dogan yu-
kiimlultklerinden hareketle Dogu Akdeniz’deki uyusmazligin hukuki
boyutu ele alinmakta ve bu yiikiimliiliige aykiri davraniglar neticesinde
Turkiye Cumhuriyeti Devleti’nin denizci devlet olmaya yolunda bilhassa

2011 yilindan itibaren attig1 adimlara deginilmektedir.

Anahtar Kelimeler: Dogu Akdeniz, Deniz Yetki Alanlar, lyiniyet,

Deniz Yetki Alanlarmin Sinirlandirilmast
ABSTRACT

States carry out unilaterally actions in disputed maritime areas, believing
that they are entitled. Such unilateral actions often cause disputes
between other coastal states, as in the Eastern Mediterranean. In the ma-
ritime areas zones with disputed boundaries states have obligations ari-
sing from international law. States are obliged to fulfil their obligations
under international law in good faith and to exercise the rights, jurisdic-
tions and freedoms recognized in international law in manner which
would not constitute an abuse of right. State practices contrary to these
obligations constitute a violation of good neighbourly requirements. In
the study, the legal aspects of the conflict in the Eastern Mediterranean is
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discussed based on the obligations of states arising from international
law in maritime areas with disputed borders, and the steps taken by the
Republic of Turkey to become a maritime state especially since 2011 as

a result of acts contrary to this obligation are mentioned.

Keywords: Eastern Mediterranean, Maritime Jurisdiction Areas, Good

Faith, Maritime Boundary Delimitation

**k*k
GIRIS
Karadaki ekonomik kaynaklarin kit ve tikenmek Uzere oldugu ve bu
nedenle denizlere agilimin zorunlu kilindig1 bir dénemde yasanmaktadir.
Denizin giderek artan bir sekilde degerlendigi, Dogu Akdeniz’in tabiri
caizse kaynadig ve sorunlara ¢6zim bulma ihtiyacinin giderek 6nem arz

ettigi bir ortamda, Dogu Akdeniz’in bolgedeki en 6nemli aktéri Turki-

ye’nin denizci devlet olup olmadig: sorusu akla gelmektedir.

Calismada dilimizdeki “koti komsu insan1 mal sahibi yapar” atasoziin-
den esinlenilmistir. Tiirkiye’nin denizlerdeki komsular1 kimdir diye ba-
kildiginda akla ilk olarak Yunanistan ve Guney Kibris Rum Yonetimi
(GKRY) gelmektedir. Bu, ¢ok dar bir bakis agisidir. Halbuki denizlerin

insanlari, uluslari ve devletleri birlestirici bir yonl vardir.

Bunun sonucu, Yunanistan ne kadar Tiirkiye’nin komsusuysa Japonya,
Avustralya ve Amerika Birlesik Devletleri de bir o kadar komsusudur.
Bir diger ifadeyle, denize baglantis1 olan bitiin devletlerle Tirkiye’nin

komsulugu bulunmaktadir. Ko6tl komsu ise, iyi iliskiler icinde olunma-
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yan, kendi bakis acilariyla ¢esitli sebepleri olsa da Tiirkiye’yi anlamak
istemeyen Yunanistan, GKRY, Fransa ve Yunanistan ile GKRY ’nin

birlik icindeki dnemi nedeniyle Avrupa Birligi gibi komsulardir.

Maldan kastedilen ise, yalniz malvarliginin aktifini olusturan maddi un-
surlar degildir. Malvarliginin maddi olmayan unsurlar1 da vardir. FiKir,
bunlardan biridir. Denizcilik de, i¢cinde sadece maddi unsurlar1 barindi-
ran bir kavram degildir. “Mavi Vatan” fikri, denizciligin maddi olmayan
unsurlarindandir. Tiirkiye’nin tim dunya denizlerinde kullanabilecegi
yetkiler goz onune alindiginda, “Mavi Vatan” fikrini sadece kendi deniz-

lerimiz degil, batiin denizler olarak anlamak gerekir.

Sinirlar1 ihtilafli deniz alanlarinda devletlerin uluslararas1 hukuktan do-
gan yukumlalukleri vardir. Dogu Akdeniz’deki komsulardan bu yikim-
lultklere uymayan, bir baska deyisle iyi komsuluk gereklerini yerine
getirmeyen komsular, Tlrkiye Cumhuriyeti Devleti’nin denizci bir dev-
let olma fikrinin pekismesine ve bu fikir dogrultusunda hareket etmeye

tesvik etmistir.

Calismada oncelikle denizci devlet kavramina yer verilerek, simirlari
ihtilafli deniz alanlarinda devletlerin uluslararasi hukuktan dogan yu-
kiimlultklerinden hareketle Dogu Akdeniz’deki uyusmazligin hukuki
boyutu ele alinmaktadir. Bu kapsamda oncelikle Dogu Akdeniz’deki
uyusmazligin kaynaklarina kisaca deginilmekte, ardindan uyusmazligin
hukuki analizi bakimidan deniz hukuku kaynaklari ile haklarin kulla-
nilmasinda iyiniyetli davranma yiikiimliiligiinden bahsedilmekte ve Do-

gu Akdeniz’deki komsular ig¢inde bu yiikiimliiliige aykir1 hareket edenle-
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rin eylemlerinin sonucu olarak, Turkiye Cumhuriyeti Devleti’nin denizci

devlet olma yolundaki adimlarina yer verilmektedir.
|. DENIZCi DEVLET

Turkiye ug tarafi denizlerle gevrili bir cografyaya sahip olmasi nedeniyle
bir deniz ulkesidir. Ancak deniz Ulkesi olmak, denizci devlet ve millet
olmak icin tek basina yeterli degildir. Bir devletin ve milletin “denizci”
olarak nitelendirilebilmesi icin gerek toplumun temelini olusturan birey-
den baslayarak devlete, gerekse devletten bireye dogru denizcilik bilin-
cinin yerlesmesi ve gelismesi gerekirl. Cumhuriyetin ilk yillarinda de-
nizci devlet olmanin 6nemini Gazi Mustafa Kemal Atatlrk su sozleriyle

vurgulamistir:

“En glizel codrafi konumda ve (¢ tarafi denizle gevrili olan Tirkiye, en-
dustrisi, ticareti ve sporu ile, en ileri denizci ulus yetistirmek yeteneginde-
dir. Bu yetenekten yararlanmaliyiz. Denizciligi Turk'tn buydk milli Glkisu

olarak diistinmeli ve bunu en kisa zamanda bagsarmaliyiz.”

Yine, Turk denizci ve kaptan-1 deryasi Barbaros Hayreddin Pasa da
“Denizlere hakim olan cihana hakim olur” sdylemiyle diinyada kiresel

bir glic olmanin yolunun denizlerde faaliyet gosterme gicline sahip ol-

1 Bayat, M.: Milli Gii¢ ve Devlet, Istanbul 1986, s. 390.

2 Tirkiye Biiyiik Millet Meclisi’nin V. Dénem 3. Yasama Yili A¢is Konusmasi, 1
Kasim 1937, Millet Meclisi Tutanak Dergisi D. V, C. 20, S. 3
<https://www5.tbmm.gov.tr/tarihce/ataturk_konusma/5d3yy.htm> (et. 05/09/2021).
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maktan gectigini ifade etmistir. Bu gi¢ ogretide “deniz giicii”™® veya

994

“mavi gli¢”* olarak anilmaktadir.

Denizlerin baslhi basina bir yasam kaynagi oldugu dikkate alindiginda,
denizlerden azami seviyede istifade edilmesi ve gegmiste oldugu gibi
sadece askeri alanda degil egitim, hukuki, ekonomik, ticari, bilimsel,
teknolojik ve kulturel tim alanlarda gerekli politikalarin olusturularak,
bu dogrultuda faaliyetlerin gosterilmesi beklenir. Denize ve denizcilige
ait imkan ve yeteneklerin milli hedeflere erismek amaciyla kullanilmasi

gerekir. Bu dogrultuda deniz giicii su sekilde tanimlanmaktadir®:

“Bir milletin denize ve denizcilige iliskin imkan ve kabiliyetlerinin milli
menfaatler yararina degerlendirilmesi, kullanilmasi, korunmasi ve gelisti-
riimesi amaciyla harcanan bilimsel, teknolojik, fikri ve fiziki ¢abalarin,
cografi, demografik, siyasi, askeri ve ekonomik alanlarda olusturdugu et-

kinliklerin toplam verimliligidir.”

Deniz gucuni meydana getiren ve gelistiren esas itibariyla millette ve
devlette denizcilik bilincinin olusmasidir. Bu ise, denizlerle ilgilenmeye
ve denizlerden menfaat saglamaya dayanir. Denizlerdeki hak ve menfa-
atlerin tespit edilerek, bunlarin milli menfaatler yararma kullanmasi
maksadiyla, denizlerin sundugu avantajlar hakkinda oncelikle birey,

ardindan millet nezdinde farkindaligin olusmasi; bunun karsiliginda,

3 Bayat, 386 vd.; Mahan, A. T.: The Influence of Sea Power Upon History,
1660—1783, Chapter 1. Discussion of the Elements of Sea Power, s. 14 vd.

4 Glrdeniz, C.: Mavi Uygarlik - Tiirkiye Denizcilesmelidir, Istanbul 2015, bkz. Bas-
lik: I. Denizcilik Giicii ve Denizlerin Onemi, Ulusal Giig ve Denizcilik/Denizgiicii.

5 Bayat, 389.
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denizci devlet ve millet kimligi olusturmaya yonelik hedefe, devlet poli-

tikalar1, uygulamalar1 ve hukuki diizenlemelerle cevap verilmelidir.

Deniz hak ve menfaatleri ile kastedilen ise, bir millet ve devletin deniz
gucunu elindeki imkanlar1 dahilinde degerlendirerek kullanma kabiliyeti
ve ondan milli giice katkida bulunmak amaciyla yararlanma becerisidir®.
Tiirkiye’nin denizyolu tasimaciligi, deniz turizmi, tersanecilik, liman
kiy1 ve isletmeleri, denizlerdeki canli ve cansiz kaynaklar, denizde bi-
limsel arastirma, amator denizcilik, deniz kuvvetleri, denizcilik egitimi,
deniz hukuku gibi konular bakimindan deniz hak ve menfaatlerinin bu-
lundugu séylenebilir. iste deniz hak ve menfaatlerini milli hedefleri dog-
rultusunda etkili bicimde kullanabilen, bu menfaatleri devlet politikala-
riyla ve hukuki diizenlemelerle destekleyen, koruyan ve gelistiren dev-

letler “denizci devlet” olarak nitelendirilebilir.

Turkiye Cumhuriyeti Devleti, bir deniz tlkesi olmanin verdigi potansi-
yelle, denizciligi milli menfaatlerden biri olarak kabul ederek, bir devlet
politikas1 halinde denizciligi benimseyerek, denizcilikle baglantili bilim-
sel, teknolojik, fikri, cografi, demografik, siyasi, askeri, ekonomik, kil-
tirel ve hukuki tim alanlarda elindeki imkanlar1 kullanarak ve bunlari
gelistirerek denizci devlet niteligini giiglendirebilir. Sahip oldugu denizle
biitiinlesen cografi konumu, birikimi ve potansiyeli diistiniildiigiinde,
denizci devlet olmak, Tirkiye Cumhuriyeti Devleti icin bir tercihten 6te,

bir zorunluluktur.

6 Bayat, 400 vd.
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I1. DOGU AKDENIiZ UYUSMAZLIGI

A) DOGU AKDENiZ

10° § 15 0. —_——
‘ e e e e e e e s e e

Sia-Bas |

MEDITERRANEAN SEA, E

Dogu Akdeniz, Akdeniz’in Dogu Havzasi anlaminda, Tunus’la Ital-
ya’nin Sicilya Adasinin dogusundaki -Karadeniz haric- alandir’. Canak-
kale Bogazi ve Siiveys Kanali giriglerine kadar, Avrupa, Afrika ve Asya
kiyilari ile siirhidir. Dolayisiyla Dogu Akdeniz’in kiyr devletleri ve ida-
resi su sekildedir: Arnavutluk, Bosna Hersek, Giiney Kibris Rum Ydne-
timi (GKRY), Hirvatistan, Israil, italya, Karadag, Kuzey Kibris Tlrk
Cumbhuriyeti (KKTC), Libya, Libnan, Misir, Slovenya, Suriye, Tunus,
Turkiye ve Yunanistan.

Dogu Akdeniz, ulusal yetki alanlarinin Otesinde (ABNJ) herhangi bir
deniz tabani veya toprak altin1 icermeyen 400 deniz milinden daha ku-

" Dogu Akdeniz’in jeopolitik 6nemi hakkinda bkz. Keskin Ata, F.: “Dogu Akdeniz’e
Jeopolitik A¢idan Bir Bakis: Enerji ve Siyaset”, Dogu Akdeniz Sorunlarma Hukuki
ve Siyasi Yaklasim ile Tiirkiye Biiyiik Millet Meclisinin Céziimdeki Muhtemel Ro-
lii, Dogu Akdeniz Sempozyumu, Ankara 2021, s. 57 vd.; Turhan, T.: “Dogu Akde-
niz havzasinin Jeopolitik Onemi”, Kibris Ekseninde Uluslararasi Deniz Hukukunda
Giincel Gelismeler, Prof. Dr. Aydogan Ozman Sempozyumu, Gazimagusa 2010, s. 1 vd.
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CUK bir havzadir. Bu nedenle, Dogu Akdeniz baglaminda unutulmamasi
gereken husus, 1982 tarihli Birlesmis Milletler Deniz Hukuku S6zlesme-
si (BMDHS)’nin® 122. maddesi dogrultusunda Akdeniz’in tamaminin,
Akdeniz icerisinde Dogu Akdeniz’in, Dogu Akdeniz igerisinde Ege De-
nizi’nin ve Ustte Karadeniz’in her birinin uluslararas1 hukuk anlaminda

“kapal1 deniz” ya da “yar1 kapali deniz” statiistinde olmalaridir.
B) UYUSMAZLIGIN KAYNAKLARI

1- Dogu Akdeniz’de Tek Tarafh ve ikili Gayri Mesru Devlet

Uygulamalan

2001 yilindan itibaren Dogu Akdeniz’de zengin hidrokarbon kaynaklari-
nin bulunduguna yonelik haberlerin Yunan ve Rum basininda yer alma-
ya baslamasiyla, Yunanistan ve bilhassa GKRY, Dogu Akdeniz (izerin-
deki egemenlik haklarin1 kullanmak amaciyla Tilrkiye ve KKTC’nin
katilim1 olmaksizin tek tarafli ve ikili eylemlere girismistir. Ik eylem,
uluslararasi s6zlesmeleri de iceren asagidaki hukuki diuizenlemelerle bol-
gede miinhasir ekonomik bolge (MEB) ilan edilmesi ve sinirlandirilmasi

olmustur:

(1) 17 Subat 2003 tarihli GKRY ile Misir arasinda Miinhasir EKo-

nomik Bolge Siirlandirma Anlagsmasi’nin imzalanmasi®;

8 BMDHS diplomatik konferansina katilan devletlerden 130’u olumlu, 4’ii ret oyu

vermis ve 17°si ¢ekimser kalmistir. Ret oyu kullananlar Tiirkiye, ABD, Israil ve
Venezuela’dir. 16/11/1994 tarihinde yiiriirliige giren BMDHS’a halihazirda 168
devlet taraftir. <https://treaties.un.org/Pages/ViewDetailsIll.aspx?src=TREATY &
mtdsg_no=XXI-6&chapter=21& T emp=mtdsg3&clang=_en> (et. 05/09/2021).
®  <https://www.un.org/Depts/los/LEGISLATIONANDTREATIES/PDFFILES/

TREATIES/EGY-CYP2 003EZ.pdf> (et. 05/09/2021). Tiirkiye bu anlagmaya ilis-
kin itirazlarin1 02/03/2004 tarihindeki notasi ile Birlesmis Milletler (BM)’e bildir-
mistir. Bkz. Information note dated 2 March 2004 concerning Tiirkiye’s objection
to the Agreement between the Greek Cypriot Administration of Southern Cyprus
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(2) 2 Nisan 2004 tarihinde GKRY tarafindan Miinhasir Ekonomik
Bolgenin flanma Iliskin Kanunun kabul edilmesi'®;

(3) 17 Ocak 2007 tarihli GKRY ile Libnan arasinda Miinhasir
Ekonomik Bélge Sinirlandirma anlasmasinin imzalanmasi (he-
niiz yurirlikte degildir)!;

(4) 26 Ocak 2007 yilinda GKRY tarafindan 5’i Tiirkiye’nin kita Sa-
hanlig1 iginde bulunan 13 adet petrol arama ruhsat sahasi ilan
edilerek!? 15 Subat 2007 tarihinde bu sahalarin 11 tanesi igin
uluslararasi ihale agilmasi, sonrasinda 2012 ve 2016 yillarinda
da ihale yapilmas1®3,

(5) 26 Ocak 2007 yilinda GKRY tarafindan Hidrokarbon Kaynak-

lar1 Arama, Kesif ve Isletilmesi Yonetmeliginin kabul edilmesi*;

(6) 27 Ocak 2007 yilinda GKRY tarafindan Hidrokarbon Kaynak-

lar1 Arama, Kesif ve Isletilmesi Kanunun kabul edilmesi®;

10

11

12

13

14

and the Arab Republic of Egypt on the Delimitation of the Exclusive Economic Zo-
ne, 17 February 2003, Law of the Sea Bulletin No. 54.

<https://www.un.org/Depts/los/LEGISLATIONANDTREATIES/PDFFILES/
cyp_2004_eez_proclam ation.pdf> (et. 05/09/2021).
<http://www.mfa.gov.tr/_p_30-january-2007_-press-release-regarding-the-efforts-
of-the-greek-cypriot -administration-of-southern-cyprus-to-sign-bilateral-agreements- concer
ning-maritime-jurisdiction-are as-with-the-countries-in-the-eastern-mediterranean_
br__p . en.mfa> (et. 05/09/2021). Bu anlagma Liibnan Parlamentosu tarafindan
onaylanmadig i¢in yiriirlige girmemistir. S6zlesme metni i¢in bkz. Baseren, S. H.:
Dogu Akdeniz Deniz Yetki Alanlart Uyusmazligr, TUrk Deniz Arastirmalar1 Vakfi
Yayin No. 31, istanbul 2010, s. 130 vd.

Dogu Akdeniz Deniz Yetki Alanlari, T.C. Genelkurmay Bagkanligi Harp Akademi-
leri Komutanligi Yayinlari, Istanbul 2008, s. 60.
<https://www.mfa.gov.tr/no_-140_-18-mayis-2012_-gkry_nin-actigi-ikinci-
uluslararasi-hidrokarbon-arama-ihalesi-hk_.tr.mfa> (et. 05/09/2021); <https://www.
mfa.gov.tr/no_-74_-25-mart-2016_-gkry_nin-actigi-ucuncu-uluslararasi-
hidrokarbon-arama-ihalesi-hk_.tr.mfa> (et. 05/09/2021).
<http://extwprlegsl.fao.org/docs/pdf/cyp110634.pdf> (et. 05/09/2021).
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(7)

(8)

©)

(10)

(11)

13 Mart 2009 yilinda GKRY tarafindan Hidrokarbon Kaynakla-

r1 Arama, Kesif ve Isletilmesi Yonetmeliginin kabul edilmesi‘®;

17 Aralik 2010 tarihli GKRY ile Israil arasinda Miinhasir Eko-

nomik Bolge Sinirlandirma Anlasmasi’nin imzalanmasi®’

Seville Universitesi biinyesinde Juan Luis Suarez de Vivero ve
Juan Carlos Rodrigez Mateos hazirlanan Avrupa Birligi deniz
alanlarini gosteren ve “Seville Haritas1” olarak adlandirilan ha-

ritanin bir makale kapsaminda yayimlanmas1*®

2011 yilindan itibaren GKRY 'nin sismik test ve agik deniz son-

dajlarina baslamasi,

6 Agustos 2020 tarihli Yunanistan ile Misir arasinda Miinhasir

Ekonomik Bolge Sinirlandirma Anlasmasi’nin imzalanmasi®®.

Tum bu devlet uygulamalari, Tiirkiye’nin Dogu Akdeniz’de sahip oldu-

gu kiy1 uzunlugu da dikkate alinarak 0 cografyada basrol oynamasi ge-

rekirken yalnizlastirllmasina yonelik politikalarin sonucudur. Bu yalniz-

lagtirllmadan sadece GKRY degil, Yunanistan ve Avrupa Birligi’nin

15 <http://extwprlegsl.fao.org/docs/pdf/cyp110631.pdf> (et. 05/09/2021).
16 <http://extwprlegsl.fao.org/docs/pdf/cyp110636.pdf> (et. 05/09/2021).

17" <https://treaties.un.org/doc/Publication/UNTS/Volume%202740/v2740.pdf> (et.
21/01/2021).

18

Yayimlanan makale i¢in bkz. de Vivero, J. L. S. - Rodriguez Mateos J. C.: “Mari-

time Europe and EU Enlargement: A Geopolitical Perspective”, Marine Policy
2006, C. 30, S. 2, 5. 170.

19 <https://www.un.org/Depts/los/LEGISLATIONANDTREATIES/PDFFILES/
TREATIES/GRCEGY .p df> (et. 21/01/2021).
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diger ulkeleri de istifade etmektedir. Ozellikle Dinya genelinde niifuzu-
nu kaybeden Fransa’nin etkin bir sekilde Dogu Akdeniz’de adim atmaya
calistigr gorilmektedir. Amerika Birlesik Devletleri’nin Dogu Akdeniz
Uzerinden Cin’e kadar giden bir politika olusturabilmek adina o bdlgede
zay1f aktor konumundaki Yunanistan ve GKRY (izerinden politika Uret-
tigi dikkat cekmektedir. Bitiin bu aktorler Dogu Akdeniz’de adimlar
atarken, Tirkiye’nin orada olmamasi ve kendi menfaatlerine uygun bir

davranis modu sergilememesi diisiiniilemez.

2- Dogu Akdeniz’de Tiirkiye’nin Kita Sahanhg ile GKRY Ta-
rafindan flan Edilen MEB’in Cakismasi

Turkiye, kita sahanlig1 Uzerinde, yani karasularmin Otesine 200 deniz
miline kadar uzanan deniz tabani ve toprak altinda ab initio ve ipso facto
egemen haklara sahiptir. Tiirkiye, asagida®® gosterildigi gibi 32° 16'
18"D meridyeninin (B ve C noktalar1) batisinda kalan alanin kita sahan-

lig1 smirlarinda kaldigr iddiasindadir?.,

20 Harita icin bkz. Letter dated 18 March 2020 from the Permanent Representative of
Turkey to the United Nations addressed to the Secretary-General, UN. Doc.
AJT4/757 <http://lundocs.org/en/a/74/757> (et. 05/09/2021).

2l Bkz. Tiirkiye’nin GKRY ile Misir arasinda Miinhasir Ekonomik Bélge Sinirlandir-
ma Anlagmasi’nin imzalanmasina karsilik 2 Mart 2004 tarihinde verdigi nota, Law
of the Sea Bulletin No. 54, s. 127.
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Dogu Akdeniz’in maksimum genisligi en fazla 280 deniz mili oldugun-

dan, bolgedeki kiyr devletlerinin hicbiri MEB ve kita sahanlig1 i¢in tani-

nan 200 deniz millik alanin tamamindan yararlanamayacaktir. Bu neden-
le Tiirkiye’nin kita sahanligi ile GKRY nin ilan ettigi MEB asagida®?
gosterildigi gibi GKRY ’nin 0zellikle 1, 4, 5, 6 ve 7. ruhsat sahalarinda

kaginilmaz olarak birbirleriyle ¢akismaktadir:

22 Biiyiikelgi Cagatay Erciyes’in 20/12/2019 tarihinde Istanbul Kiiltiir Universite-

si’nde yaptig1

alan bu Tharita

icin  bkz.

<http://www.

mfa.gov.tr/site_media/html/maritime-delimitation-10-5-2019-presentation.pdf> (et.

05/09/2021).
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Sonug olarak, GKRY’nin hak iddia ettigi deniz yetki alanlariyla Turki-
ye’nin hak iddia ettigi deniz yetki alanlar1 arasinda bir sinir ihtilafi kagi-
nilmaz olarak ortaya ¢ikmakta ve bir gri alan yaratmaktadir. Gri alanlar
nedeniyle, s6z konusu alanlarin hukuki kullanimmdan tamamen istifade
etmek mimkiin olamamaktadir?®. Bu nedenle, deniz alanlarinin sinirlan-
dirilmas1 ve bu sinirlar nihai olarak belirleninceye dek hakkin koétlye

kullanimi teskil edecek faaliyetlerden uzak durulmasi 6nem arz eder.

3- Kibrish Turklerin Tarihsel Cikarlarina Zarar Verecek Se-
kilde GKRY Tarafindan ilan Edilen MEB’deki Dogal Kay-

naklarin Kesfi ve Kullanilmasi

GKRY tarafindan ilan edilen MEB’de 13 adet petrol arama ruhsat sahasi

ilan ederek, bu sahalarin 11’1 igin uluslararasi ihale ve sondaj faaliyetle-

28 Erciyes, G. - Siimer, M.: “Maritime Boundary Delimitation Process”, DEHU-
KAMDER, C. 2, S. 2, s. 417.
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rine baslama yonundeki tek tarafli eylemleri, ¢akisan alanlar nedeniyle
yalmz Tiirkiye’yi etkilememekte, ayn1 zamanda, KKTC’nin tarihsel ola-
rak ada cevresindeki dogal kaynaklarin mulkiyetini ortak olarak paylas-
t1g1 mesru ve esit haklarin1 gormezden gelen politikasindaki israrlarini

da gostermektedir.
I11. UYUSMAZLIGIN HUKUKIi ANALIZi

A) UYGULANABILIR ULUSLARARASI DENiZ HUKUKU
KAYNAKLARI

Her bir sinir ihtilafi gri bolge yaratmaktadir. Gri bolgeler, iki veya daha
fazla devletin deniz egemenlik veya egemen yetki alanlarinin birbirleriy-
le cakistig1 alanlardir. Gri bolgelerde devletlerin takip edecekleri hareket

tarzlarmi uluslararas: hukuk kurallar: belirler.

Uluslararas1 Adalet Divani Statiisii’niin 38. maddesinde belirtildigi gibi,
devletler arasindaki ihtilaflar asagidaki iki hukuki kaynak altinda ¢ozu-

lecektir:

(1) Uyusmazlik halindeki devletler tarafindan agik¢a kabul edilen

uluslararasi anlagmalar; ve

(2) Uyusmazlik halindeki devletler tarafindan agik¢a veya zimnen

kabul edilen uluslararas: orf ve adet kurallar1.

Uluslararasi deniz hukukunun en 6nemli kaynaklarindan biri, diinyadaki
cogu devlet tarafindan “deniz hukukunun anayasasi” olarak taninan
BMDHS’dir. Turkiye s6z konusu Konvansiyona taraf degildir. Turki-
ye’nin Konvansiyona yonelik ¢ekincesi, hikiimlerinin tamamina yonelik
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olmayip, Ege Denizi’nin hakkaniyet ilkesi ¢ergevesinde 6zel statlisunin
Konvansiyonun hazirlik ¢alismalar1 asamasinda dikkate deger gorilme-
mesinden kaynaklanmaktadir. Konvansiyonun kabuliinde ¢ekince koyma

yasagi getirilmesi Tiirkiye’nin Konvansiyona katilimini engellemistir.

Konvansiyona ¢ekince koyarak katilmak yasaklanmis oldugundan TUr-
kiye BMDHS’ye taraf olamamig ve bu tercihini strekli itirazc1 (persis-
tent objector) konumuyla ortaya koymustur. Su kadar ki, Turkiye
BMDHS’nin neredeyse yiizde 90’indan fazla hikminde mutabik olup,
bunlarin bir kismin1 mevzuatina yansitmis, digerlerini de devlet uygula-
masiyla sekillendirmistir. S6z konusu ¢ekincelerin tamami Ege Deni-
zi’nin Ozel statuslyle alakalidir ve Ozellikle adalarin hukuki vasfindan
kaynaklanmaktadir. GUnun birinde Ege Denizi sorunlar1 ¢ozildiigi tak-
dirde Turkiye bakimindan BMDHSye taraf olmaktan kaginmay1 gerek-
tirecek bir sebep de kalmayacaktir. Bu agidan Tiirkiye’nin BMDHS ye
kars1 surekli itirazct konumunu devam ettirmekte bugun igin hukuki

menfaati bulunmaktadir.

Buna ragmen Turkiye, hakkaniyet ilkesinin taninmamasi1 ve Ege Deni-
zi’nde karasular1 ve kita sahanliginin sinirlandirilmasinda adalarin siirh
etkileri de dahil olmak lizere durumun 6zel kosullarinin dikkate alinma-
masi1 nedeniyle BMDHS’yi kabul etmemistir. BMDHS de yer alan bir-
ka¢ hukim disinda, geri kalan hikimlerin ¢ogunlugu Turkiye tarafindan
orf ve adet hukukunun bir pargas: olarak kabul edilmekte ve hatta uygu-
lanmaktadir. Bunlardan en énemlileri de, BMDHS nin kiyilar1 karsilikli

devletler arasinda kita sahanlig1 ve miinhasir ekonomik bélge alanlarinin
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catismasi halinde sinirlandirma ihtilafinin halline iliskin usull dizenle-
yen 56, 59, 74, 83, 123 ve 300. maddeleridir.

B) HAKLARIN KULLANILMASINDA IYINIYETLE
DAVRANMA YUKUMLULUGU

1- Genel Olarak

Buglin baz1 devletler, hak sahibi olduklar1 inanciyla ihtilafli deniz alanla-
rinda tek tarafli olarak eylemler gergeklestirmektedir. Bu tur tek tarafli
eylemler, Dogu Akdeniz’de oldugu gibi genellikle diger kiy: devletleri

arasindaki anlagsmazliga neden olmaktadir.

BMDHS’nin 300. maddesinde belirtildigi gibi, devletler uluslararasi
hukuk kapsaminda Ustlenilen yukumlultkleri iyiniyetle yerine getirmek-
le ve uluslararasi hukukta tanian haklari, yetkileri ve serbestileri hakkin
kotuye kullanimi teskil etmeyecek sekilde kullanmakla yukimldddrler.
Bahsi gecen diizenlemede yer almasayd: dahi bu yikimlulik varligini
koruyacakti. Esas itibariyla maddede iyiniyete yapilan atif BM Sarti’nin
2(2). maddesi ile hukukun genel ilkelerinden pacta sunt servandanin bir
yansimasidir?®, flaveten, Uluslararas1 Adalet Divani Statiisii’niin 38.
maddesinde, hukukun genel ilkelerinin uluslararasi hukukun kaynag
oldugu belirtilmektedir. Uluslararasi hukukun en temel kurali, iyiniyetle
hareket etme yiikiimliiliigi getirmekte, haklarin kotlye kullanimini ya-

saklamaktadir.

24 Rosenne, S. - Sohn, L. B. (eds.): United Nations Convention of the Law of the Sea
1982: A Commentary, Vol. V, Dordrecht 1989, s. 152.
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Uluslararas1 deniz hukukuna gore, MEB’in esas hatlardan itibaren 200
deniz miline kadar ilan edilmesi ve siirlandirilmasi, tim kiy1 devletleri-
ne taninan bir haktir®. Bununla birlikte MEB ilan etme, simirlandirma ve
buradaki dogal kaynaklar1 kesfetme ve kullanma haklari hakkin kotlye
kullanilmas teskil edecek sekilde kullanilamaz. Bir diger ifadeyle dev-
letler buradaki haklarin1 kullanirken iyiniyetle hareket etmekle yukim-

lidarler?s.

Oncelikle BMDHS’nin 56(2) ve 59. maddelerinde belirtildigi izere, kiy1
devleti, diger devletlerin haklarini esitlik temelinde ve ilgili tim kosullar
1s1ginda menfaatlerin taraflarin yani sira uluslararasi toplumun buttni
icin olan 6nemini g6z 6ninde bulundurarak gerekli saygiy1 gosterecek-
tir. Iyiniyetle hareket etmek icin, kiyilar1 bitisik veya kars1 karsiya bulu-
nan simirlar ihtilafli devletlerin BMDHS nin 74. ve 83. maddeleri uya-

rica:

(1) Hakkaniyete uygun bir ¢6zime ulasmak amaciyla MEB’in veya
kita sahanliginin sinirlandirilmast konusunda bir anlasmaya var-
mak i¢in MEB ilan etme ve sinirlandirma haklarini kullanmadan

once birbirleriyle is birligi yapma;

(2) Nihai anlagma saglanincaya kadar, ihtilafli diger kiy: devletleriy-
le pratik nitelikte gegici dizenlemelere girmek icin her turlu ca-

bay1 gosterme; ve

% BMDHS m. 55.

% van Logchem, Y.: “Exploration and Exploitation of Oil and Gas Resources in Mari-

time Areas of Overlap under International Law: The Falklands (Malvinas)”, in
Vidmar, J. / Kok, R. et al. (eds.): Hague Yearbook of International Law, 2015, Vol.
28, Leiden 2017, s. 46.
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(3) Nihai anlasma saglanincaya kadar, gelecekte ¢ozilmesi muhte-
mel olan uyusmazhigin ¢6ziminl tehlikeye diisiirmemek veya
engellememek icin gri bélgelerde herhangi bir kesif ve kullanim

faaliyetinden kaginma,
yukumlultkleri vardir.

Bu cercevede iyiniyetle kullanilacak haklar nelerdir? Esasen kita sahan-
liginin belirlenmesi, miinhasir ekonomik bélgenin ilani1 ve beraberinde
bu deniz alanlarinda, arama ruhsat sahalarinin belirlenmesi, sismik ara-
ma ruhsat1 verilmesi, sismik arama yapilmasi, sondaj ruhsati verilmesi,
sondaj yapilmasi, isletim ruhsati verilmesi, isletim yapilmasi, bu boélge-

lerin korunmasi gibi tim yetkileri bu kapsamda sayilabilir.

2- Bir Simirlandirma Anlasmasina Varmak i¢in Uyusmazhk
Halindeki Devletler Arasinda is Birligi Gerekliligi

Uluslararas1 hukuk, uyusmazlik halindeki devletlerin meseleyi yargiya
gotiirmeden, Uluslararas1 Adalet Divani'nin 38. maddesinde atifta bulu-
nuldugu Uzere, 6nce “uluslararasi anlagsmayla” sorunlarina bir ¢6zim
bulmalarin1 gerektirir. Uyusmazligin anlagsmayla ¢6ziimlenmesi amacty-
la, devletlerin birbirleriyle iyiniyetle is birligi yapmalar1 ve mizakere

etmeleri gerekmektedir?’.,

Esas itibariyla, MEB ve kita sahanliginin smirlandirtlmasi tek tarafli

olarak yapilir ve kiyr devleti bu sinirlar1 belirlemeye yetkilidir. Ancak,

27 North Sea Continental Shelf Cases (Federal Republic of Germany/Denmark; Fede-
ral Republic of Germany/Netherlands), Judgement of 20 February 1969, ICJ Re-
ports 1969, (North Sea Continental Shelf Cases), para. 85a, 86.

DEHUKAMDER - Volume: 4/ Issue: 1/ Year: 2021, pp. 323-404



340 Kotii Komgular Denizci Deviet Yapar

gri bolgeler varsa, uluslararasi hukuk, bu alanlarin sinirlandirilmasinda
anlagmaya varmak icin is birligini gerekli kilar. Devletlerin bir anlagsma-
ya varmak icin muzakerelere girmekle yiukimli oldugu Uluslararasi
Adalet Divani tarafindan Kuzey Denizi Kita Sahanlig: kararinda agikga

belirtilmistir?®,

Deniz alanlarinin smirlandirilmas: her zaman uluslararas1 bir boyuta
sahip olup, devletin kendi i¢ hukukunda oldugu gibi sadece kiy1 devleti-
nin iradesine bagh olamaz. Kiy1 devletleri arasindaki deniz alanlarina
iliskin cakisan iddialar, ¢ok sayida anlagsmazliga neden olur. Cakisan
alanlarda herhangi bir faaliyetin yuratilmesi, uyusmazligin diizeyini
kolayca tirmandirabilir ve uyusmazlik halindeki kiyr devletleri yuruttlen
faaliyetlere karsilik olarak tek tarafli Onlemlere basvurur.

Uluslararasi bir anlasmaya varmak igin is birligi gerekliligi BMDHS nin
74. ve 83. maddelerinde agik¢a vurgulanmistir. Buna gore, miinhasir
ekonomik bolgede ve kita sahanlhiginda kiy1 devletleri anlasma akdedi-
linceye kadar anlayis ve is birligi ruhu icinde hareket edecektir. Ayni
yukumlulik, BMDHS nin 123. maddesinde de hilkme baglanmis ve ka-
pali ve yar1 kapali denizlerde, devletlerden uluslararasi deniz hukukun-
dan dogan haklarin1 kullanirken ve yukimlaliklerini yerine getirirken is
birligine gitmeleri istenmistir. Bu tlr bir yukimlulik, esas itibariyla dev-
letlerin haklarin1 kullanirken iyiniyetle hareket etme yiikiimliiliigiinden

kaynaklanmaktadir.

2 1bid.
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Buna gore, sahilleri bitisik veya karsi karsiya bulunan devletlerin MEB
ve kita sahanliginin sinirlandirilmasi, hakkaniyete uygun bir ¢oziime
ulagsmak amaciyla, uluslararasi bir anlasmayla gergeklestirilmeli ve dev-
letler boyle bir anlagsmaya varmak icin birbirleriyle miizakere etmeli, is
birliginde bulunmalidir. Is birligi yiikiimliiliigii devletlerin kendilerine
ait olan bitun haklar1 kullanmasinda s6z konusudur. Bu ise, deniz alan-
larmin sinirlarinm belirlenmesi?® kadar, dogal kaynaklarm kullanilmasi-

na dair haklari da kapsamaktadir®.

Dolayistyla, kiy1 devleti, siirin diger kiy1 devletleri tarafindan uyusmaz-
lik yaratabilecegi ve bir anlasma yapmayi talep edebilecegi durumlarda
MEB ilanindan kagmmalidir. Nitekim, BMDHS ’nin 15. maddesinde
sahilleri bitisik veya kars1 karsiya olan devletlerin karasularinin sinirlan-
dirllmas1 bakimindan 6ngériildigi gibi tarihi haklar veya diger 6zel du-
rumlarin varligi istisna tutularak getirilen esit uzaklik veya orta hat pren-
sibini MEB ve kita sahanliginin sinirlandirilmasi bakimindan hakkaniye-
te uygun bir ¢6zim olarak kabul etmek yerine, 74. ve 83. maddelerde
MEB ve kita sahanliginin smirlandirtimasinda dogrudan hakkaniyete

uygun bir ¢dziime atifta bulunmaktadir®®.

2 Acer, Y.: Uluslararas: Yarg: Kararlar Temelinde Ege ve Dogu Akdeniz’de Sinir-

landwrma Sorunlart, Istanbul 2021, s. 407 vd.

Acer, Y.: “Uluslararas1 Yargt Kararlar1 Isiginda Dogu Akdeniz’de Smirlandirma
Sorunlar1 ve Adalarin Etkisi”, Uniivar, N. (ed.): Dogu Akdeniz Sorunlarina Hukuki
ve Siyasi Yaklasim ile Tiirkiye Biiyiik Millet Meclisinin Céziimdeki Muhtemel Rolli,
Dogu Akdeniz Sempozyumu, Ankara 2021, s. 108.

31 Guyana v. Suriname, 17 September 2007, the Arbitral Tribunal, in <https:/
pcacases.com/web/ sendAttach/902> (et. 05/09/2021); Adede, A. O.: “Toward the
Formulation of the Rule of Delimitation of Sea Boundaries between States with
Agjacent or Opposite Coasts”, in 19 Virginia Journal of International Law (1979),
s. 211; Caflisch, I.: “The Delimitation of Marine Spaces between States with
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BMDHS nin 74. ve 83. maddelerinin hazirlanmas: sirasinda, esit uzak-

lik, orta hat, hakca ilkeler, 6zel durumlar gibi gesitli yontemler dneril-

mistir®. Bununla birlikte, herhangi bir sinirlandirma yéntemi tercih

edilmemistir. Devletler, anlasmaya varmadan 6nce hakkaniyete uygun
bir ¢coziime gotirecek herhangi bir smirlandirma yontemini se¢gmekte

Ozgurdurler.

Buna gore, MEB ilan etmeden dnce, GKRY ’nin, sinirlandirma konusun-
da bir uyusmazhgm ortaya ¢ikabilecegi 6ngorerek yar1 kapali deniz sta-
tlsundeki Dogu Akdeniz’e kiyis1 olan Turkiye ve KKTC de dahil olmak
Uzere, ilgili tim devletlerle is birligine gitmesi gerekirdi. Tiirkiye’nin
Dogu Akdeniz’den Kibris Adasi’nin batisina kadar olan kiyilarinin
uzunlugu (969 km), GKRY (65 km) ile karsilastirildiginda ve bolgede
yasayan toplumun niifusu ile denize bagimliligi dikkate alindiginda Tur-
Kiye, is birligi yapilacak Kilit Ulke konumundadir. Yine, Dogu Akde-
niz’in Kibris’1 ilgilendiren bir mesele oldugu g6z 6énunde bulunduruldu-
gunda, KKTC baska devletler tarafindan taninmamasina ragmen ulusla-
raras1 hukuka gore bir devlet olarak is birligi yapilan aktor olmalidir.

GKRY ise is birligi ad1 altinda 2000’1 yillarin bagindan itibaren adimlar
atma cabasi igine girmistir. Yukarida deginildigi tzere, ilk olarak Misir
ile, ardindan Llbnan ve Israil ile ayri ayr1 uluslararasi anlasmalar yapa-

rak deniz yetki alanlarin1 sinirlandirmaya ¢alismistir. Aslinda sinirlan-

Opposite or Adjacent Coasts”, in Dupuy, R. J. - Vignes, D. (eds.): A Handbook of
the New Law of the Sea, Vol. I, Leiden, 1991, s. 425, 495; Crawford, J.: Browinlie’s
Principles of Public International Law, Oxford 2012, s. 283; van Logchem, Y.:
“Exploration and Exploitation of Oil and Gas Resources in Maritime Areas of
Overlap under International Law: The Falklands (Malvinas)”, in Vidmar, J. - Kok,
R. et al. (eds.): Hague Yearbook of International Law, 2015, Vol. 28, Leiden 2017,
s. 41; Nandan, S. N. - Rosenne, S. (eds.): United Nations Convention of the Law of
the Sea 1982: A Commentary, Vol. Il, Leiden 2003, s. 984.

32 Nandan - Rosenne, 802 vd.; 954 vd.
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dirmanin tim bolge devletlerinin katilimiyla yapilacak bir konferansin
sonucunda orta ¢ikmasi beklenen ¢ok tarafli bdlgesel bir anlasmayla
yapilmasi gerekirken, GKRY bdlgedeki en uzun kiyr seridine sahip Tur-
kiye’yi gormezden gelerek, bir anlamda Tiirkiye’yi soyutlayarak bélge-
deki diger aktorlerle tek tek anlasma yoluyla meseleyi halletmek iste-
misse de, meselenin ¢ozUmini mimkun kilmamus, bilakis zorlastirmistir.

Tiirkiye’nin bir devlet olarak tanimadigt GKRY ile masaya oturabilme
ihtimali olmadigindan, meselenin ¢6ziimu aslinda Kibris sorunun ¢0zi-
milne baghdir. Su kadar ki, bolgesel is birligi saglayacak konferansa
KKTC veya Kibris Tirk halki da oturtulacak olursa, Tiirkiye nin bu ma-
sada GKRY ile birlikte yer almas1 da mimkun olabilir. Zira Tiirkiye’nin
GKRY’yi tanimamasinin sebebi, GKRY nin KKTC’yi tanimamasindan
kaynaklanmaktadir. GKRY ise, is birligine gitmek yerine, ne Turkiye ne
de KKTC’nin katilimi olmaksizin, MEB ilan etmek amaciyla tek tarafli
ve ikili adimlar atmay1 tercih etmistir. GKRY, sadece kendi basina degil,
ayni zamanda Yunanistan ile es gudum icerisinde, asagidaki haritadan
goriildigi gibi Turkiye ve KKTC’yi bolgede yalnizlagtirmak igin iyi
tasarlanmig bir rol oynamaya devam etmektedir:
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Dogu Akdeniz’de kiyilari bitisik veya karsi karsiya olan devletler ara-
sindaki MEB ve kita sahanliginin siirlandirilmasinin, KKTC’nin yan
sira Tiirkiye’nin de katilimi olmadan yapilamayacagi unutulmamalidir.
Bolgede yapilacak bir sinirlandirma anlagmasi, anlasmazligin Kibris
statlisiinde ¢Ozulmesini de gerektirir. Tlrkiye, bu yonde bir ¢oziim ol-
madik¢a KKTC’nin katilimi1 olmaksizin devlet olarak tanimadigi GKRY

ile herhangi bir miizakereye giremez.

3- Pratik Céziim Getiren Gegici Diizenlemelere Girismek I¢in

Her Turlu Cabay1 Gosterme Gerekliligi

BMDHS’nin 74 ve 83. maddeleri uyarinca, sinirlart ihtilafli devletlerin,
anlayis ve is birligi ruhu iginde, pratik nitelikte ¢6zim getiren gegici
dizenlemelere girismek icin her tirll ¢abayr gostermeleri gerekmekte-
dir. BMDHS, devletlerin gecici diizenlemeler yapma zorunlulugu altinda
olmadiklarini, fakat bu diizenlemeler (izerinde anlasmaya varmak igin
caba gostermeleri gerektigini agik¢a ortaya koymaktadir. Gegici dlzen-
lemelere iliskin mUzakereler basladiginda, ilgili devletlerin bu duzenle-
melere anlayis ve is birligi ruhuyla yaklasmalar1 gerektigi iyiniyetle dav-

ranma yiikiimliiliigiiniin bir sonucudur?,

3 Beckman, R. - Schofield, C. H. et al.: “Moving Forward on Joint Development in
the South China Sea”, in Beckman, R. - Townsend-Gault I. et al. (eds.): Beyond
Territorial Disputes in the South China Sea: Legal Frameworks for the Joint Deve-
lopment of Hydrocarbon Resources, Cheltenham, 2013, s. 312; Hossain, K.: “Uni-
ted Nations Convention on the Law of the Sea and Provisional Arrangements Rela-
ting to Activities in Disputed Maritime Areas”, in del Castillo, L. (ed.): Law of the
Sea, From Grotius to the International Tribunal for the Law of the Sea: Liber Ami-
corum Judge Hugo Caminos, Leiden 2015, s. 683; Jagota, S. P.: “Maritime Boun-
dary and Joint Development Zones: Emerging Trends”, in Borgese, E. M. - Gins-
burg, N. - Morgan, J. R. (eds.): Ocean Yearbook, Vol. 10, Leiden 1993, s. 112; van
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Sinir ihtilafinin ¢ozimine yonelik bir anlagsmaya ya da yargi kararina
ulasilabilmesindeki gii¢liigiin farkinda olarak BMDHS’nin 74(3) ve
83(3). maddelerinde taraflar arasindaki is birligini gelistirici ve ihtilafin
¢OzUmUn0 destekleyici iki ayr1 yukimlulik ongoriilmiistiir. Buna gore;
ilgili devletler, anlasma akdedilinceye kadar veya ihtilaf nihai sekilde
cozllunceye kadar anlayis ve is birligi ruhu icinde pratik ¢ozim getiren
gecici dizenlemelere girismelidir. Bu gecici duzenlemeler, tcincu bir
tarafca baglayici bir uyusmazlik ¢6zmu sireci baglaminda dayatilmak
yerine, genellikle devletlerin kendileri arasinda miizakere edilecektir®,
Gegici dizenlemeler nihai siirlandirmaya halel getirmez. Boyle bir du-
zenlemenin getirilmesindeki amac¢ devletlerin belirli gecici tedbirleri

benimsemelerini tesvik etmektir3.

Bu baglamda, Turkiye ile GKRY arasindaki deniz alanlarinin sinirlandi-
rilmas1 hususundaki anlagmazlik baglaminda hicbir gecici diizenleme
pratik ¢6zum olarak kabul edilemez. Bununla birlikte, KKTC ile GKRY
arasindaki ihtilafla ilgili olarak, KKTC Cumhurbaskani tarafindan BM

Logchem, Y.: “The Status of a Rule of Capture under International Law of the Sea
with regard to Offshore Oil and Gas Resource Related Activities”, 26(2) Michigan
State International Law Review, 2018, s. 227; Okafor, C. B.: “Joint Development:
An Alternative Legal Approach to Oil and Gas Exploitation in the Nigeria-
Cameroon Maritime Boundary Dispute”, 21 International Journal of Marine and
Coastal Law, 2006, s. 493; Shihata, I. F. I. - Onorato, W. T.: “Joint Development of
International Petroleum Resources in Undefined and Disputed Areas”, in Blake, G.
et al. (eds.): Boundaries and Energy: Problems and Prospects, 1998, s. 433; Zou,
K.: “Joint Development in the South China Sea: A New Approach”, 21 Internatio-
nal Journal of Marine and Coastal Law, 2006, s. 83, 95.

Klein, N.: “Provisional Measures and Provisional Arrangements”, in Oude Elferink,
A. G. - Henriksen, T. - Busch, S. V. (eds.): Maritime Boundary Delimitation: The
Case Law: Is It Consistent and Predictable?, Cambridge 2018, s. 118.

35 Nandan - Rosenne, 815, 984.

34

DEHUKAMDER - Volume: 4/ Issue: 1/ Year: 2021, pp. 323-404



346 Kotii Komgular Denizci Deviet Yapar

Genel Sekreteri ve Genel Kurul’a 2011 yilinda 6nerildigi gibi®, Kib-
ris’in statlisii konusundaki anlagsmazlik c¢ozilinceye kadar, kiy1 Otesi
faaliyetlerin gelecekteki seyri her iki aktor tarafindan miisterek isletilebi-
lir¥” ve elde edilecek gelir buna gore paylasilabilir. Bu éneri, 2012 ve
2019 yillarinda tekrarlanmistir®, Ne var ki, bu 6neri GKRY tarafindan
reddedilmistir. Dolayisiyla burada da GKRY ’nin uluslararas1 hukuktan
kaynakl1 iyiniyetle davranma yiikiimliiligiinitin ihlali s6z konusu olmakta

ve gegcici ¢cozime yonelik hicbir gabasi bulunmamaktadir.

Devletlerin gegici duzenlemeler yapma zorunlulugu bulunmasa da, bu
gerekliligin 6nemi tamamen g6z ard: edilmemelidir. Cunkd, iyiniyetle,
anlayis ve is birligi ruhu icinde muzakere etme yiikiimliligii sadece bag-
layict olmayan bir tavsiye veya tesvik degil, yerine getirilmemesi halin-
de uluslararas1 hukukun ihlali teskil edecek emredici bir kural olarak

kabul edilmektedir®.

4- Anlasmazhgin Cozimiinii Tehlikeye Diisiirmemek Icin Ke-

sif ve Isletme Faaliyetlerinden Kacinma Gereksinimi

Taraflar arasindaki is birligini gelistirici ve ihtilafin ¢6zUmunU destekle-

yici yukdmluluklerden digeri, nihai anlasma saglanincaya kadar, gele-

% Tiirkiye Cumhuriyeti Disisleri Bakanligi Bakanlik Agiklamalari, 2012, No. 43, 15
Subat 2012, GKRY'nin A¢t181 Ikinci Uluslararas1 Hidrokarbon Arama Thalesi.

87 Miisterek isletim hakkinda bkz. Baskara, M.: “Is Birligi Temelinde Hakkaniyete
Bagli Coziim ve Hakkaniyet Temelinde Miisterek Isletme”, Uniivar, N.: (ed.): Dogu
Akdeniz Sorunlarina Hukuki ve Siyasi Yaklasim ile Tiirkiye Biiyiik Millet Meclisinin
Coziimdeki Muhtemel Rolii, Dogu Akdeniz Sempozyumu, Ankara 2021, s. 155 vd.

38 United Nations Security Council, Report of the Secretary-General on his mission of
good offices in Cyprus, 14 November 2019, S/2019/883.

3 Klein, 122.
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cekte ¢Ozulmesi muhtemel olan uyusmazligin ¢ozimuna tehlikeye du-
sirmemek veya engellememek icin elinden gelen gayreti gostermektir.
Uluslararas1 hukukun BM Sartindan kaynaklanan ilkelerine gore®, sinir-
lar1 ihtilafli devletler, anlasma akdedilinceye kadar veya ihtilaf nihai
sekilde ¢ozllunceye kadar anlagsmazlhigin ¢6zUmini tehlikeye atabilecek

herhangi bir egemenlik hakkini kullanmaktan kaginmakla yukamludur.

S6z konusu yukumlulik, ayrica, BMDHS’ nin 74. ve 83. maddelerinde
belirtilmis ve soz konusu maddelerde ilgili devletlere sinir ihtilafinin
¢ozimine kadar nihai ¢cdzimu tehlikeye disiirecek veya engelleyecek
devlet uygulamalarindan kaginma yiikiimliiliigii getirilmistir®’. Bu yu-
kiimlullk de yine iyiniyetle hareket etme yiikiimliiliigliniin bir yansima-
sidir. Boyle bir diizenleme getirilmesinin amaci ilgili devletlerin ihtilafli
alandaki faaliyetlerinin sinirlanmasidir®. Nitekim, Ege Denizi Kita Sa-
hanligt Davasinda (Yunanistan/Turkiye), Uluslararas1 Adalet Divani,
ihtilafli bir deniz alaninda gergeklestirildiginde uyusmazhigin ¢6zimini
tehlikeye diigiirme riski tasiyan her tek tarafli eylemin askiya alinmasi

gerektigini belirtmistir*®,

Bu noktada, petrol ve dogal gaz faaliyetlerine iliskin ne tlr tek tarafli

eylemlerin (ruhsatlandirma / imtiyaz verme, sismik arama, sondaj ve

40 BM Sarti m. 2(2).
41 van Logchem, Y.: “Exploration and Exploitation of Oil and Gas Resources in Mari-
time Areas of Overlap under International Law: The Falklands (Malvinas)”, in
Vidmar, J. - Kok, R. et al. (eds.): Hague Yearbook of International Law, 2015, Vol.
28, Leiden 2017, s. 48.

2. Nandan - Rosenne, 815, 984.

43 Aegean Sea Continental Shelf (Greece v. Turkey), Interim Protection, Order of 11
September 1976, ICJ, para. 30 <https://www.icj-cij.org/public/files/case-
related/62/062-19760911-ORD-01-00-EN.pdf> (et. 05/09/2021).
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isletme gibi) uyusmazlhigim ¢6zimunu tehlikeye atabilecegi sorusu gun-
deme gelir. Cunkd, “nihai anlasmanin akdini tehlikeye diistirmemek ve-
ya engellememek™ ifadesi, kiyr devletlerine nihai anlasmaya halel getir-
meyecek bazi faaliyetleri yuritme olanag: taniyabilir**. Bu sorunun ce-
vabi, Guyana v. Surinam hakem kararinda verilmistir. Kararda, sismik
calisma hakkinda bazi siipheler olmasina ragmen, ruhsatlandirma / imti-
yaz verme ve sismik ¢alismanin yuritilebilecek faaliyetlerden oldugu

tespit edilmistir®.

Uluslararas1 Adalet Divani ise arama ve arastirma faaliyetlerini dahi
nihai anlasmanin akdini tehlikeye diisiiren veya engelleyen davranis ola-
rak nitelendirmistir. Sondaj ve isletim faaliyetlerine gelince, bunlar hem
Guyana v. Surinam ve hem de Ege Denizi Kita Sahanlhig: davasinda hu-
kuka aykir1 ve yasak kabul edilmistir*®. Buna gére, GKRY nin en azin-
dan sondaj faaliyetleri, ihtilafin gelecekteki ¢6zumuni tehlikeye atacak

ve uluslararasi hukuka aykiri olacak sekilde, Tirkiye ve KKTC’nin ¢1-

4 Nandan - Rosenne, 815, 984.

4 Guyana v. Suriname, 17 September 2007, the Arbitral Tribunal, <https://pcacases.
com/web/sendAttach/902> (et. 05/09/2021); van Logchem, Y.: “Exploration and
Exploitation of Oil and Gas Resources in Maritime Areas of Overlap under
International Law: The Falklands (Malvinas)”, in Vidmar, J. - Kok, R. et al. (eds.):
Hague Yearbook of International Law, 2015, Vol. 28, Leiden 2017, s. 50; van
Logchem, Y.: “The Status of a Rule of Capture under International Law of the Sea
with regard to Offshore Oil and Gas Resource Related Activities”, 26(2) Michigan
State International Law Review, 2018, s. 231; Tas, D.: “Oil and Gas in the East
China Sea: Maritime Boundaries, Joint Development and the Rule of Capture”, 29
International Energy Law Review, 2011, s. 59.

4% Guyana v. Suriname, 17 September 2007, the Arbitral Tribunal, para. 468
<https://pcacases.com/web/ sendAttach/902> (et. 05/09/2021); Aegean Sea Conti-
nental Shelf (Greece v. Turkey), Interim Protection, Order of 11 September 1976,
ICJ  <https://www.icj-cij.org/public/files/case-related/62/062-19760911-ORD-01-
00-EN.pdf> (et. 05/09/2021).
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karlarimi ihlal etmektedir. Dolayisiyla, adanin MEB’indeki cansiz kay-
naklar1 kesfetmeye yonelik herhangi bir tek tarafli eylem, Kibris mesele-

sinin ¢6zimi de engellemektedir.

GKRY ’nin, is birligi, pratik ¢oziim getiren gecici dizenlemelere giris-
mek icin her tlrll ¢abay1 gosterme ve anlasmazligin ¢6zimun( tehlikeye
diistirecek faaliyetlerden uzak durma yukumlultklerini ihlal ederek ve
yukarida deginilen temel ilkeleri dikkate almayarak giristigi tek ve iki
tarafli eylemler nedeniyle Turkiye, hem kendi hem de KKTC’nin men-
faatlerini korumak icin ¢esitli adimlar atmak ve tedbirler almak duru-

munda kalmistir®’.

IV. TURKIYE’NIN KARSILIKLILIK ILKESi GEREGI ATTIGI
ADIMLAR

Yunanistan ve GKRY ’nin, bélgedeki tim ilgili devletlerin birlikte karar
vermesi gereken bir sorunu, sanki bolgenin tek s6z sahibiymis gibi ¢6z-
me yoluna gitmeleri, Dogu Akdeniz’de en uzun sahil seridine sahip Tur-
kiye’yi gormezden gelmeleri ve masa disina itmeleri hukuken kabul edi-
lebilir bir anlayis degildir. Turkiye, sozde egemenlik haklarmin tim bu
uluslararasi hukuka aykir1 kullanimlarini, herhangi bir fiziksel tepki gos-
termeden 6nce BM nezdinde usulline uygun bir sekilde ve zamaninda

protesto etmistir.

Yine Tirkiye, 1960 Kibris Garanti Antlagmasi’na gore Kibrish Turklerin
Ada’daki ¢ikarlarim1 koruma hakkima sahiptir. Buna gore Tirkiye,

GKRY’nin stzde egemenlik haklarinin hukuka aykir1 kullanimina sessiz

47 Acer, “Sempozyum”, 109.
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kalmanin zimni kabul anlamima gelebilecegi diisiincesiyle, karsiliklilik

ilkesi geregi, kendisinin ve KKTC’nin mesru menfaatlerini asagidaki

Onlemleri alarak korumak zorunda hissetmistir:

1)

@)

3)

(4)

()

(6)

21/09/2011 tarihinde Turkiye ile Kuzey Kibris Tlrk Cumhuri-
yeti (KKTC) arasinda Kita Sahanligi Sinirlandirma Anlasmasi-

nin imzalanmasi*®.

Kibris kita sahanliginin KKTC tarafindan 7 bloga bolinmesi ve

burada TPAQ'ya off-shore lisans1 verilmesi®°.

Tirkiye tarafindan, GKRY ’nin 1, 4, 5, 6 ve 7. Bloklar1 dahil
olmak Uzere kita sahanlig1 igerisinde TPAO’ya off-shore lisansi

verilmesi.
Turk Donanmas: tarafindan yapilan koruyucu askeri eylemler.

2013 yilinda Barbaros Hayrettin Pasa Sismik Arastirma Gemi-

si’nin TPAO envanterine sokulmasi®;

2014/6798 sayili Bakanlar Kurulu Kararma istinaden T.C. Di-
sisleri Bakanligi’nin 15.07.2014 tarihli ve 21252218-460.00-
2014/6697758 sayili yazili tavsiyesiyle, 07/01/2015 tarihinde
Ankara Universitesi biinyesinde Deniz Hukuku Uygulama ve
Arastirma Merkezi (DEHUKAM)’1n kurulmasi®! ve Arastirma
Altyapilar1 Komisyonu’nun 07/10/2020 tarihli ve 2020.STB/K4

48 RG, 10/10/2012, 28437.

49 <https://www.tpao.gov.tr/kktc> (et. 05/09/2021).
50 <https://www.tpao.gov.tr/deniz> (et. 05/09/2021).
51 RG, 07/01/2015, 29229.
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sayil1 Karar1 uyarinca DEHUKAM’a 6550 sayili Arastirma Alt-
yapilarinin Desteklenmesine Dair Kanun kapsaminda yeterlik

belgesi verilmesi;

(7) 2017 yilinda Fatih Sondaj Gemisi’nin TPAO envanterine katil-
masi1®2;

(8) 2017 yilinda MTA Oru¢ Reis Sismik Arastirma Gemisi’nin faa-
liyetlerine baslamas1®?;

(9) 2018 yilinda Yavuz Sondaj Gemisi’nin TPAO envanterine ka-
tilmas1®*;

(10) 27 Subat 2019 tarihinde Tirk Deniz Kuvvetleri tarafindan Mavi
Vatan 2019 Tatbikat: diizenlenmesi®®;

(11) 27/11/2019 tarihinde Tirkiye’nin Libya Ulusal Mutabakat Hu-
kimeti ile “Akdeniz’de Deniz Yetki Alanlarinin Sinirlandiril-
masina [liskin Mutabakat Muhtiras1” imzalanmas1®®;

(12) 2020 yilinda Kanuni Sondaj Gemisi’nin TPAO envanterine ka-

tilmasi®’;

52
53
54
55

56

<https://www.tpao.gov.tr/deniz> (et. 05/09/2021).
<https://www.mta.gov.tr/v3.0/arastirmalar/oruc-reis> (et. 05/09/2021).
<https://www.tpao.gov.tr/deniz> (et. 05/09/2021).
<https://www.dzkk.tsk.tr/Anasayfa/Basin?url=mavi-vatan-2019-taktik-tatbikati-

3122020> (et. 05/09/2021).
<https://www.un.org/Depts/los/LEGISLATIONANDTREATIES/PDFFILES/

TREATIES/Turkey_111 22019 %28HC%29_MoU_Libya-Delimitation-areas-

Mediterranean.pdf> (et. 05/09/2021).
RG, 07/12/2019, 30971.
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(13) 23/01/2021 tarihinde ilk 1 smifi firkateyni TCG Istanbul’un de-
nize indirilmesi ve Deniz Kuvvetleri Komutanligi envanterine
2021 yilinda girmesi planlanan ¢ok maksatli amfibi hlicum ge-

misi TCG Anadolu’nun insasinin baglamas1®;

(14) Arastirma ve askeri tatbikat yapma amaciyla, stratejik konum-
larda Tlrk Deniz Kuvvetleri Seyir Hidrografi ve Osinografi Da-
iresi Baskanligi'nca NAVTEX ilan edilmesi®®.

Goriildigt Uzere Turkiye sahada oldukga etkindir. Tirkiye attigi adim-
larda, Yunanistan’in maksimalist politikasin1 bloke etme, kendisinin ve
KKTC’nin mesru menfaatlerini koruyarak Dogu Akdeniz’deki hak ve
menfaatlerine zarar vermesini engelleme saikiyle hareket etmektedir.
Butin bu devlet uygulamalarinin ana sebebi Yunanistan ve GKRY ’nin
Iyi komsuluk gereklerine uymayarak tek tarafli ve uluslararasi hukuka
aykir1 tutumlari olup, bunlarin karsiligini teskil eden Turkiye devlet uy-

gulamalar1 hukuka uygundur.

Benimsedigi “sahada ve masada gu¢li Tirkiye” politikas1 dogrultusunda
ve yukarida deginilen devlet uygulamalartyla Tirkiye Cumhuriyeti Dev-
leti denizci devlet olma yolunda emin adimlarla ilerlemekte ve her bir

yeni devlet uygulamasiyla, denizci devlet olma yolundaki yapi taslarina

57 <https://www.aa.com.tr/tr/turkiye/ucuncu-sondaj-gemisi-kanuni-turkiyede-
/1766734> (et. 05/09/2021).

8 <http://www.millisavunma.com/tcg-anadolu-cok-maksatli-amfibi-hucum-gemisi-
Ihd/> (et. 05/09/2021).

% Bu konudaki giincel degerlendirme igin bkz. Baseren, S. H.: “Dogu Akdeniz Deniz
Yetki Alanlar1 Uyusmazliginda Yeni Anlagsmalar ve Uygulamalar”, Dogu Akdeniz
Sorunlarina Hukuki ve Siyasi Yaklasim ile Tiirkiye Biiyiik Millet Meclisinin C6-
ziimdeki Muhtemel Rolii, Dogu Akdeniz Sempozyumu, Ankara 2021, s. 29 vd.
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bir yenisini eklemektedir. Boylelikle Turkiye, deniz hak ve menfaatlerini
milli hedefleri dogrultusunda etkili bicimde kullanabilen, bu menfaatleri
devlet politikalariyla ve hukuki diizenlemelerle destekleyen, koruyan ve

gelistiren bir devlet olma yonundeki iradesini ortaya koymaktadir.

Denizci devlet olabilmek i¢in sahadaki varlik tek basina yetmez. Saha-
daki etkinlige ragmen masada kaybetme ihtimali vardir. Masada kay-
betmemek iginse hukuki altyapinin saglam olmasi gerekir. Turkiye, bu
hukuki altyap1 igin ilk adimlar atmis ve tum kurumlarin Gizerinde muta-
bik oldugu Deniz Egemenlik ve Egemen Yetki Alanlar1 Kanunu Tasarisi
hazirlanmistir®®. Ne var ki, tasar1 kadiik kalmis, hala kanunlasamamustir.
Sahada faaliyet yurutulmektedir, ancak yuruttlen faaliyetin hukuki da-
yanagi halen kurulmamistir. Denizci devlet olabilmek igin, Tiirkiye’nin
BMDHS taraf olmamasinin dogurmus oldugu eksikligi gideren bu tasa-

riy1 gecikmeksizin kanunlagtirmasi gerekmektedir.
SONUC

Devletler arasindaki smir ihtilaflarmin yarattigi gri bolgeler, iki veya
daha fazla devletin deniz egemenlik veya egemen yetki alanlarinin bir-
birleriyle ¢akistigi alanlardir. Bu alanlarda devletlerin takip edecekleri
hareket tarzlarin1 uluslararasi hukuk kurallart belirler. Uyusmazligin
anlagsmayla ¢ozimlenmesi amaciyla, devletlerin birbirleriyle iyiniyetle is

birligi yapmalar1 ve muzakere etmeleri gerekmektedir.

8 Bu ydnde bir kanun gikarilmasina duyulan ihtiyacin gerekgeleri i¢in bkz. Demir, I.:
“Dogu Akdeniz Sorununun Coziimiinde Tirkiye Biiyiik Millet Meclisinin Roldi”,
Unavar, N. (ed.): Dogu Akdeniz Sorunlarina Hukuki ve Siyasi Yaklasim ile Tiirkiye
Biiyiik Millet Meclisinin Coziimdeki Muhtemel Rolii, Dogu Akdeniz Sempozyumu,
Ankara 2021, s. 193 vd.
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BMDHS’nin 74(3) ve 83(3). maddelerinde taraflar arasindaki is birligini
gelistirici ve ihtilafin ¢6zUmini destekleyici iki ayr1 yukimlilik 6ngo-
rilmistiir. Bunlar, ilgili devletlerin, anlasma akdedilinceye kadar veya
ihtilaf nihai sekilde ¢6zillinceye kadar anlayis ve is birligi ruhu iginde
pratik ¢6zim getiren gegici dizenlemelere girismek ve nihai anlagma
saglanincaya kadar, gelecekte ¢dzilmesi muhtemel olan uyusmazligin
¢6zUmini tehlikeye diisirmemek veya engellememek icin elinden gelen

gayreti gostermektir.

Dogu Akdeniz’deki kiy1 uzunlugu nedeniyle bélgenin kilit aktorlerinden
biri olan Tirkiye ve Kibris Adasi’nin deniz alanlarinda hak sahibi olan
KKTC ile is birligi yapmadan GKRY tarafindan Dogu Akdeniz’de ilan
edilen MEB’de sondaj faaliyetlerini yirttmek igin atilan tek tarafli ve iki
tarafli adimlar, hakkin kotlye kullanilmasi1 ve uluslararasi deniz huku-
kuna gore hukuka aykiri olarak yorumlanabilir. Bu tir tek tarafli eylem-

ler, anlasmazligin nihai ¢6zimunu de tehlikeye atar.

Turkiye, Dogu Akdeniz’de gerek kendi gerekse KKTC’nin hak ve men-
faatlerini gozetmek suretiyle Yunanistan ve GKRY’nin gayrimesru faa-
liyetlerine cevap vermektedir. Bu faaliyetlerin karsihigini teskil eden
Turkiye devlet uygulamalari ise hukuka uygundur. Bilhassa 2011 yilin-
dan itibaren bilimsel, teknolojik, askeri ve diplomatik agidan gosterdigi

faaliyetlerle, Tirkiye, sahadaki varligini pekistirmistir.

Sahadaki varliga ragmen, masada kaybetmemek iginse hukuki altyapinin
saglam olmasi gerekir. Turkiye, bu hukuki altyapi i¢in de gereken adimi

atmig, ancak bu adim heniiz nihayete erdirilememistir. TUm kurumlarin
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Uzerinde mutabik oldugu Deniz Egemenlik ve Egemen Yetki Alanlar
Kanunu Tasarisi’nin kanunlagsmasiyla sahadaki faaliyetler hukuki daya-
naga kavusacaktir. Ama bir gergegi unutmamak lazimdir ki, Tlrkiye
kot komsular: sayesinde denizci devlet olmanin gereklerini adim adim

yerine getirmektedir.
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364 An Unfriendly Neighbour Makes a Country a Maritime State

study, the legal aspects of the conflict in the Eastern Mediterranean are
discussed based on the obligations of states arising from international
law in maritime areas with disputed borders, and the steps taken by the
Republic of Turkiye to become a maritime state especially since 2011 as
a result of acts contrary to this obligation are mentioned.

Keywords: Eastern Mediterranean, Maritime Jurisdiction Areas, Good
Faith, Maritime Boundary Delimitation

**k*

INTRODUCTION

We live at a time when economic resources on land are scarce and on the
edge of depletion, making sailing to the waters necessary. In an atmos-
phere where the sea is more appreciated, the Eastern Mediterranean is
“heating up,” so to speak, and the need to find solutions is becoming
increasingly crucial, as the Turkish Republic, the most significant actor
of the Eastern Mediterranean in the region, the question of “are we a

marine state or not?”’ comes to mind.

The study was inspired by the proverb in our language, “a bad neighbour
makes one own a property”. When we consider our coastal “neigh-
bours”, the first thing that comes to mind is Greece and the Greek Cyp-
riot Administration of Southern Cyprus (GCASC). This is an extremely
limited perspective. The waters, on the other hand, have an attribute that

brings people, nations, and states together.
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As a result, Japan, Australia, and the United States are as much a part of
our neighbourhoods as Greece is. In other words, we share a border with
all states that have a nautical tie. The unfriendly neighbours are those
with whom we have poor relations, such as Greece, the GCASC, France,
and Greece, who refuse to understand us, even though they have various
reasons from their perspective, and the European Union due to the sig-
nificance of the GCASC within the union.

The term “property” does not refer just to the tangible elements that
make up the assets of the property. There are also intangible dimensions
to property. One of them is the idea. Maritime is not a notion that exclu-
sively accommodates tangible elements. The idea of “Blue Homeland” is
one of the intangible elements of maritime. Given the jurisdictions that
Turkiye can exert in all international waters, the term “Blue Homeland”

should be interpreted broadly to include all waters, not simply our own.

In the maritime areas with disputed boundaries in the Eastern Mediterra-
nean, states have obligations arising from international law. Neighbours
in the Eastern Mediterranean who violate these obligations, in other
words, who fail to live up to the requirements of good neighbourhood,
urged the Turkish Republic to embrace the concept of being a marine

state and to act accordingly.

The study discusses the legal aspects of the conflict, focusing on the
obligations of states under international law in maritime areas with dis-
puted boundaries. In this context, the roots of conflict in the Eastern
Mediterranean are briefly discussed, followed by the sources of maritime
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law relevant to the legal analysis of the conflict and the obligation to
behave in good faith in the exercise of rights, and finally, the steps of the
Republic of Tlrkiye towards becoming a maritime state are included as a
result of the actions of those who violate this obligation among the
neighbours in the Eastern Mediterranean.

I. MARITIME STATE

Turkiye is a coastal state as it has a geography surrounded by seas on
three sides. However, being a coastal state alone is not enough to be a
maritime state and nation. In order for a state and nation to be described
as a “maritime state”, a maritime consciousness must be established and
developed, starting from the individual who forms the basis of the socie-
ty, to the state, and from the state to the individual®. In the first years of
the Republic of Turkiye, Mustafa Kemal Atatlirk emphasized the im-
portance of being a maritime state with the following words:

“Tirkiye, in the most beautiful geographical location and surrounded by
the sea on three sides, is capable of raising the most advanced maritime
nation with its industry, trade and sports. We must take advantage of this
ability. We should consider maritime as the great national ideal of the

Turks and achieve this as soon as possible.”?

Again, Turkish sailor and chief admiral Barbaros Hayreddin Pasha stated

that the way to become a global power in the world is to have the power

1 Bayat, M.: Milli Gii¢ ve Devlet, Istanbul 1986, p. 390.

2 Opening Speech of the 5th Term 3rd Legislative Year of the Turkish Grand Nation-
al Assembly, 1 November 1937 <https://www5.tbmm.gov.tr/tarihce/ataturk
konusma/5d3yy.htm> (accessed on 05/09/2021).
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to be active in the seas, with the motto “The one who rules the seas,
rules the world”. This power is referred to as “sea power”® or “blue

power”* in the doctrine.

Considering that the seas are a source of life on their own, it is expected
that the seas will be utilized at the maximum level and activities will be
carried out in this direction by creating the necessary policies not only in
the military field as in the past, but also in all fields of education, legal,
economic, commercial, scientific, technological, and cultural fields.
Maritime opportunities and capabilities should be used to achieve na-

tional goals. In this respect, maritime power is defined as®:

“It is the total efficiency of scientific, technological, intellectual and
physical efforts and activities in geographical, demographic, political,
military and economic fields for the evaluation, use, protection and de-
velopment of a nation’s maritime possibilities and capabilities for the

benefit of national interests.”

What creates and develops maritime power is essentially the formation
of maritime awareness in the nation and state. This is based on being
interested in the seas and taking advantage of the seas. It should be es-
tablished awareness about the advantages offered by the seas, firstly by
the individual and then by the nation, in order to determine the rights and

interests in the seas and to use them for the benefit of national interests;

3 Bayat, 386 vd; Mahan, A. T.. The Influence of Sea Power Upon History,
1660—1783, Chapter 1. Discussion of the Elements of Sea Power, p. 14 ff.

4 Gurdeniz, C.: Mavi Uygarlik - Tiirkiye Denizcilesmelidir, Istanbul 2015, see Chap-
ter 1. Denizcilik Glcu ve Denizlerin Onemi, Ulusal Gug ve Denizcilik/Denizgucu.

5 Bayat, 389.
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in return, the goal of creating an identity of maritime state and nation

should be answered by state policies, practices and legal regulations.

What is meant by maritime rights and interests is the ability of a nation
and state to use the maritime power within the means at its disposal and
to benefit from it in order to contribute to the national power®. It can be
said that Tirkiye has maritime rights and interests in terms of maritime
transport, marine tourism, shipyards, port operations, living and non-
living resources in the sea, scientific research at sea, amateur maritime,
naval forces, maritime education, and maritime law. States that can ef-
fectively use their maritime rights and interests in line with their national
goals, support, protect and develop these interests with state policies and

legal regulations can be described as “maritime states”.

The Republic of Turkiye, with the potential given by being a coastal
state, can strength its quality of being maritime state by accepting mari-
time as one of the national interests, adopting maritime as a state policy,
in all scientific, technological, intellectual, geographical, demographic,
political, military, economic, cultural, and legal fields related to mari-
time. Considering its geographical location, experience and potential that
integrates with the sea, being a maritime state is more than a choice for

the Republic of Tirkiye, it is a necessity.

¢ Bayat, 400 ff.
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Il. THE EASTERN MEDITERRANEAN DISPUTE
A) EASTERN MEDITERRANEAN

3-l.é &;:

MEDITERRANEAN SEA, E

The Eastern Mediterranean, also referred to as the Eastern Basin of the
Mediterranean, is the territory east of Tunisia and the Italian island of
Sicily, excluding the Black Sea’. The area up to the Canakkale Strait and
Suez Canal openings is confined to the European, African, and Asian
coasts. Therefore, the coastal states and administration of the Eastern
Mediterranean are as follows: Albania, Bosnia and Herzegovina, the
Greek Cypriot Administration of Southern Cyprus (GCASC), Croatia,
Israel, Italy, Montenegro, Turkish Republic of Northern Cyprus

" For the geopolitical significance of the Eastern Mediterranean, see Keskin Ata, F.:
“Dogu Akdeniz’e Jeopolitik A¢idan Bir Bakis: Enerji ve Siyaset”, in Uniivar, N.
(ed.): Dogu Akdeniz Sorunlarina Hukuki ve Siyasi Yaklagim ile Tiirkiye Biiyiik Mil-
let Meclisinin Cozimdeki Muhtemel Rolii, Dogu Akdeniz Sempozyumu, Ankara
2021, p. 57 ff;; Turhan, T.: “Dogu Akdeniz havzasinin Jeopolitik Onemi”, Kibris
Ekseninde Uluslararas1 Deniz Hukukunda Giincel Gelismeler, Prof. Dr. Aydogan
Ozman Sempozyumu, Gazimagusa 2010, p. 1 ff.
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(TRNC), Libya, Lebanon, Egypt, Slovenia, Syria, Tunisia, Turkiye and

Greece.

The Eastern Mediterranean is a basin of less than 400 nautical miles in
circumference and devoid of any seabed or subsoil beyond national ju-
risdictions (ABNJ). Therefore, the critical aspect to note in relation to
the Eastern Mediterranean is the Mediterranean Sea as a whole, the
Eastern Mediterranean within the Mediterranean, the Aegean Sea within
the Eastern Mediterranean, and the Black Sea above, all of which are
classified by international law as “enclosed sea” or “semi-enclosed sea”
in accordance with Article 122 of the 1982 United Nations Convention
on the Law of the Sea (UNCLOS)?2.

B) ROOTS OF DISPUTE

1- Unilateral and Bilateral Illegal State Practices in the
Eastern Mediterranean

Since 2001, when the news about the abundant hydrocarbon resources in
the Eastern Mediterranean began to travel in the Greek press, Greece,
and particularly the GCASC, began unilateral and bilateral actions in the
Eastern Mediterranean without the engagement of Tirkiye or the TRNC
in order to exercise their sovereign rights over the region. The initial

move was the proclamation and delimitation of an exclusive economic

8 130 of the states that attended the UNCLOS diplomatic conference voted in favour,
4 opposed, and 17 refrained. Tirkiye, the United States, Israel, and VVenezuela vot-
ed no. 168 states are currently party to UNCLOS, which entered into force on
16/11/1994. <https://treaties.un.org/Pages/ViewDetailsll1.aspx?src=TREATY &mtdsg_
no=XXI-6&chapter=21&Temp=mtdsg3&clang=_en> (accessed on 05/09/2021).

DEHUKAMDER - Cilt: 4/ Sayi: 1/ Yil: 2021, s. 321-404



KARAN - VAR TURK 371

zone (EEZ) in the region, with the following statutory principles, includ-

ing international conventions:

(1) On 17 February 2003, the GCASC and Egypt signed an

agreement delimiting their Exclusive Economic Zone®;

(2) Adoption of the Law on the Proclamation of the Exclusive
Economic Zone by the GCASC on 02 April 2004%;

(3) Signing the Agreement between GCASC and Lebanon on the
Delimitation of the Exclusive Economic Zone, dated 17 Janu-

ary 2007 (which is not yet in force)*!;

(4) Proclamation of 13 licensed sites for oil exploration??, five of
which are located within the continental shelf of Tirkiye on
26 January 2007 by GCASC, and the launch of international

10

11

12

<https://www.un.org/Depts/los/LEGISLATIONANDTREATIES/PDFFILES/
TREATIES/EGY-CYP2 003EZ.pdf> (accessed on 05/09/2021). Tirkiye has noti-
fied the United Nations (UN) of its objections to this agreement with its diplomatic
note dated 02/03/2004. See. Information note dated 2 March 2004 concerning Tu-
rkiye’s objection to the Agreement between the Greek Cypriot Administration of
Southern Cyprus and the Arab Republic of Egypt on the Delimitation of the Exclu-
sive Economic Zone, 17 February 2003, Law of the Sea Bulletin No. 54.
<https://www.un.org/Depts/los/LEGISLATIONANDTREATIES/PDFFILES/
cyp_2004_eez_proclam ation.pdf> (accessed on 05/09/2021).
<http://www.mfa.gov.tr/_p_30-january-2007_-press-release-regarding-the-efforts-
of-the-greek-cypriot ~ -administration-of-southern-cyprus-to-sign-bilateral-agreem
ents-concerning-maritime-jurisdiction-are as-with-the-countries-in-the-eastern-medi
terraneanbrp.en.mfa> (accessed on 05/09/2021).

This agreement was never passed by the Lebanese Parliament and so never came
into force. For the agreement text, see Baseren, S. H., Marine Jurisdictional Con-
flicts in the Eastern Mediterranean, Turkish Marine Research Foundation, Publica-
tion No. 31 Istanbul 2010, p. 130 ff.

Dogu Akdeniz Deniz Yetki Alanlari, T.C. Genelkurmay Baskanligi Harp Akad-
emileri Komutanligi Yayinlari, Istanbul 2008, p. 60.
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()

(6)

(")

(8)

9)

tenders for 11 of these sites on 15 February 2007, followed by
tenders in 2012 and 2016%3;

Adoption of the Regulation on Search, Exploration, and Oper-
ation of Hydrocarbon Resources by the GCASC on 26 January
2007

Adoption of the Regulation on Search, Exploration, and Ex-
ploitation of Hydrocarbon Resources by the GCASC on 27
January 2007%°;

Adoption of the Regulation on Search, Exploration, and Ex-
ploitation of Hydrocarbon Resources by the GCASC on 13
March 2009%;

The Delimitation Agreement of Exclusive Economic Zone by
the GCASC and Israel on 17 December 20107

Publication of the chart called “Seville Map”, which indicates

the maritime areas of the European Union, as part of an article

13

14
15
16
17

<https://www.mfa.gov.tr/no_-140_-18-mayis-2012_-gkry_nin-actigi-ikinci-
uluslararasi-hidrokarbon-arama-ihalesi-hk_.tr.mfa> (accessed on 05.09.2021);
<https://www.mfa.gov.tr/no_-74_-25-mart-2016_-gkry_nin-actigi-ucuncu-
uluslararasi-hidrokarbon-arama-ihalesi-hk_.tr.mfa> (accessed on 05.09.2021).
<http://extwprlegsl.fao.org/docs/pdf/cyp110634.pdf> (accessed on 05/09/2021).
<http://extwprlegsl.fao.org/docs/pdf/cyp110631.pdf> (accessed on 05/09/2021).
<http://extwprlegsl.fao.org/docs/pdf/cypl10636.pdf> (accessed on 05/09/2021).

<https://treaties.un.org/doc/Publication/UNTS/Volume%202740/v2740.pdf>  (ac-
cessed on 21/01/2021).
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by Juan Luis Suarez de Vivero and Juan Carlos Rodrgez

Mateos from the University of Seville?®;

(10) Initiating seismic testing and offshore drilling by the GCASC
since 2011,

(11) The Delimitation Agreement of Exclusive Economic Zone by

Greece and Egypt signed on 06 August 2020°;

All these state practices are the outcome of policies intended towards
isolating Turkiye at a time when it should have been a leader in that ge-
ography, given the length of its eastern Mediterranean coastline. Not
only the GCASC stands to benefit from this isolation, but also Greece
and other European Union member states. It appears that France, which
has lost global influence, is aggressively attempting to establish a foot-
hold in the Eastern Mediterranean. The United States of America ap-
pears to produce policies through Greece and the GCASC, both of which
are weak players in the region, in order to develop a policy that extends
all the way to China via the Eastern Mediterranean. While all of these
players are making moves in the Eastern Mediterranean, it is inconceiv-

able that Turkiye would not be there and acting in its own self-interest.

18 For the published article, see de Vivero, J. L. S. - Rodriguez Mateos J. C.: “Mari-
time Europe and EU Enlargement: A Geopolitical Perspective”, Marine Policy
2006, Vol. 30, No. 2, p. 170.

19 <https://www.un.org/Depts/los/LEGISLATIONANDTREATIES/PDFFILES/
TREATIES/GRCEGY .p df> (accessed on 21/01/2021).
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2- Overlap of the Turkish Continental Shelf and Exclusive
Economic Zone Proclaimed by the GCASC in the Eastern

Mediterranean

Turkiye possesses sovereign rights ipso iure, ab initio, and ipso facto on
the continental shelf, i.e., on the seabed and subsoil, that extends up to
200 nautical miles beyond its territorial waters. Tirkiye argues that the
territory west of the 32° 16’ 18”E meridian (points B and C) as indicated
below? falls within the boundaries of the continental shelf2L,

s e S R A

T {501 |

20 For the chart, see Letter dated 18 March 2020 from the Permanent Representative
of Tirkiye to the United Nations addressed to the Secretary-General, UN. Doc.
AJT4/757 <http://undocs.org/en/a/74/757> (accessed on 05/09/2021).

2L See. The note given by Turkiye on March 2, 2004, in response to the signing of the
Exclusive Economic Zone Delimitation Agreement between GCASC and Egypt,
Law of the Sea Bulletin No. 54, p. 127.
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Since the Eastern Mediterranean has a maximum width of 280 nautical
miles, not all coastal states in the region will be able to make use of the
entire 200 nautical-mile area designated for the EEZ and continental
shelf. Therefore, Tiirkiye’s continental shelf and the EEZ proclaimed by
the GCASC unavoidably overlap, particularly in the 1%, 4" 5" 6™ and
7" licensed sites of the GCASC, as indicated below??:

e 2 Turkey-TRNC
5 ATy : 5 REGIONS OVERLAPPING WITH THE Continental
DEVEBOYNU BURNU D =~ TURKISH CONTINENTALSHELF " shelf

o - ¥ " Delimitation
AEG EAN - RHODES . Agreement
A Cri b 21September
SEA Y 2011

e CRETE

28°00'00"E

/

Juter limits of 55 g Lebanon
The Turt EEZ Delimitation
ontinental Shelf Agreement,

y 17 January 2007

Boundaries of
Greek Cypriot-

Boundaries of
Greek Cypriot-
Egypt

MEDITERRANEAN EEZ Delimitation

Agreement,
SEA 17February 2003

Consequently, a boundary conflict on the marine jurisdiction zones
claimed by the GCASC, as well as those claimed by Tirkiye inevitably
develops, resulting in a grey zone. Due to the existence of grey zones, it

is not possible to fully benefit from the legal usage of these places®.

22 See this chart, which was featured in the presentation by Ambassador Cagatay

Erciyes at Istanbul Kultur University on 20/12/2019; <http://www.mfa.gov.tr/
site_media/html/maritime-delimitation-10-5-2019-presentation.pdf> (accessed on
05/09/2021).

28 Erciyes, G. - Siimer, M.: “Maritime Boundary Delimitation Process”, DEHU-
KAMDER, Vol. 2, 1. 2, p. 417.
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Therefore, it is critical to delimit maritime areas and refrain from any
activities that would constitute abuse of rights until these boundaries are

ultimately established.

3- Exploration and Exploitation of Natural Resources in the
EEZ, as Proclaimed by the GCASC, in a Way That Endan-
gers the Historical Interests of Turkish Cypriots

Due to the overlapping areas, the unilateral actions by the GCASC to
proclaim 13 licensed sites for oil exploration in the proclaimed EEZ and
initiate international tender and drilling activities for 11 of these fields
do not only affect Turkiye but also reflects the insistence of its policy of
ignoring its legitimate and equal rights of TRNC, with whom it has his-

torically shared the ownership of the natural resources around the island.
I1l. LEGAL ANALYSIS OF THE CONFLICT

A) APPLICABLE SOURCES OF INTERNATIONAL LAW OF
THE SEA

Each boundary conflict results in the formation of a grey zone. Grey
zones are defined as areas where the maritime sovereignty or sovereign
rights of two states overlap. The rules of international law set out the

course of action that states must pursue in grey zones.

As stated in Article 38 of the Statute of the International Court of Jus-
tice, conflicts between states will be settled through the following two

legal avenues:
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(1) International conventions establishing rules expressly recog-

nized by the contesting states; and

(2) International customary rules expressly recognized by the con-

testing states.

The United Nations Convention on the Law of the Sea (UNCLOS),
which is recognized as “the constitution of the oceans” by the majority
of states worldwide, is one of the most significant sources of the interna-
tional law of the sea. Tirkiye is not a party to the preceding Convention.
Tiirkiye’s reservation regarding the Convention is not directed at all of
its provisions, but rather at the fact that the distinguished status of the
Aegean Sea within the purview of the equitable principle was not
deemed noteworthy during the preparatory work of the Convention. Tu-
rkiye was unable to engage in the Convention due to the prohibition on
making reservations during the adoption of the Convention.

Since engagement is prohibited by making reservations to the Conven-
tion, Turkiye could not be a party to the UNCLOS and demonstrated her
preference by being a persistent objector. In so far as, Tlrkiye agreed
with almost more than 90 percent of UNCLOS provisions, incorporated
some into its statute, and structured others through state practices. All of
the said reservations pertain to the distinguished status of the Aegean
Sea, and are primarily attributable to the legal nature of the islands. T0-
rkiye would have no reason to oppose becoming a party to UNCLOS if

the Aegean Sea disputes are settled one day. In this regard, we currently
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have a legal interest in preserving our standing as a persistent objector
under UNCLOS.

Despite this, Tirkiye has refused to adopt UNCLOS due to a failure to
recognize the equitable principle and a failure to take into consideration
the special circumstances of the situation, including the limited effects of
islands in delimiting territorial waters and continental shelf in the Aege-
an Sea. Except for a few articles of the UNCLQOS, Tirkiye adopts and
even enforces the majority of the other provisions as part of its custom-
ary law. Articles 56, 59, 74, 83, 123, and 300 of the preceding govern
the procedure for settling delimitation conflicts between coastal states,
the continental shelf, and the exclusive economic zone, are the most sig-

nificant ones.

B) OBLIGATION TO ACT IN GOOD FAITH WHILE
EXERCISING RIGHTS

1- In General

Today, some states unilaterally operate in disputed maritime areas, argu-
ing that they are authorized to do so. Such unilateral operations often
lead to disputes between other coastal states, as in the Eastern Mediter-

ranean.

According to Article 300 of the UNCLOS on the Law of the Sea, states
are required to fulfil their obligations assumed under international law in
good faith and to exercise the rights, powers, and freedoms recognized
by international law in a manner which not constitute an abuse of rights.

This obligation would still survive even if that was not incorporated in
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the foregoing regulations. For as far as Article 38 of the Statute of the
International Court of Justice states that international law is grounded
upon one of the general principles of law, pacta sunt servanda®®. The
most fundamental rule of international law mandates an obligation of

good faith and prohibits the abuse of rights.

According to international maritime law, all coastal states have the right
to proclaim and delimit the EEZ up to 200 nautical miles from the base-
lines?®. However, the right to proclaim, delimit, explore, and exploit nat-
ural resources cannot be exercised in a manner that would not constitute
an abuse of right. In other words, states are obliged to act in good faith

when exercising their rights therein®.

First and foremost, as set out in Articles 56(2) and 59 of UNCLOS, the
coastal State shall have due regard to the rights and duties of other States
on the basis of equity and in the light of all the relevant circumstances,
taking into account the respective importance of the interests involved to
the parties as well as to the international community as a whole. To act
in good faith, conflicting states with adjacent or opposite coasts shall be

obliged to:

(1) Cooperate with one another prior to exercising their right to
proclaim and delimit an EEZ in order to reach an agreement on

24 Rosenne, S. - Sohn, L. B. (ed.): United Nations Convention of the Law of the Sea
1982: A Commentary, Vol. V, Dordrecht 1989, p. 152.
%5 UNCLOS Art. 55.

% van Logchem, Y.: “Exploration and Exploitation of Oil and Gas Resources in Mari-

time Areas of Overlap under International Law: The Falklands (Malvinas)”, in
Vidmar, J. - Kok, R. et al. (eds.): Hague Yearbook of International Law, 2015, Vol.
28, Leiden 2017, p. 46.

DEHUKAMDER - Volume: 4/ Issue: 1/ Year: 2021, pp. 321-404



380 An Unfriendly Neighbour Makes a Country a Maritime State

the delimitation of the EEZ or continental shelf to achieve an

equitable settlement;

(2) Make every effort to enter into provisional arrangements of a
practical nature with other conflicting coastal states until a final

agreement is reached; and

(3) Refrain from undertaking any exploration or exploitation activi-
ties in the grey zones until a final agreement is reached, not to
jeopardize or hamper the settlement of the dispute that is likely

to be resolved in the future.

What are the rights to be exercised in good faith in this context? Sub-
stantially, this scope includes all authorities, such as establishing the
continental shelf, proclaiming the exclusive economic zone, demarcating
the licensed site for exploration in such maritime areas, issuing a license
for seismic exploration, undertaking seismic exploration, issuing a li-
cense for drilling, as well as drilling, issuing an operating license, oper-
ating, and safeguarding such zones.

2- The Requirement for Cooperation between the Conflicting
States to Reach a Delimitation Agreement

International law demands that conflicting states first settle their disputes

through “international convention,” as set out in Article 38 of the Inter-
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national Court of Justice, before resorting to a court. States must cooper-

ate and negotiate in good faith in order to settle their disputes amicably?’.

Essentially, the EEZ and continental shelf are delimited unilaterally, and
the coastal state is authorized to establish those boundaries. If, however,
grey zones exist, international law mandates cooperation to reach an
agreement on the delimitation of such zones. The International Court of
Justice explicitly stated in its ruling on the North Sea Continental Shelf

that states are obligated to negotiate to reach an agreement?®,

The delimitation of maritime areas will always have an international
dimension and shall not solely depend on the coastal state’s will, as it is
under its own domestic law. Competing claims between coastal states
over maritime areas lead to considerable dispute. Carrying out any activ-
ity in disputed areas can easily exacerbate the level of conflict, and con-
flicting coastal states often take unilateral countermeasures against such

activities.

Articles 74 and 83 of UNCLOS explicitly underline the critical nature of
cooperation in order to reach an international agreement. Accordingly,
the coastal states in the exclusive economic zone and continental shelf
shall act in a spirit of understanding and cooperation until an agreement
is reached. The same obligation is also laid forth in Article 123 of UN-

CLOS, and states are urged to cooperate in exercising their rights and

27 North Sea Continental Shelf Cases (Federal Republic of Germany/Denmark; Feder-
al Republic of Germany/Netherlands), Judgement of 20 February 1969, ICJ Reports
1969, (North Sea Continental Shelf Cases), para. 85a, 86.

2 ibid.
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performing their duties under international maritime law in enclosed and
semi-enclosed waters. Such a duty stems primarily from the obligation

of states to act in good faith when exercising their rights.

Accordingly, the states with adjacent or opposite coasts should deter-
mine the delimitation of the EEZ and the continental shelf in an interna-
tional agreement in order to reach an equitable solution, and the states
should negotiate with each other to reach such an agreement. The obliga-
tion of cooperation is in question for all the rights of states. This includes
the right to explorations of natural resources®® as well as the delimitation

of marine areas¥°.

Therefore, the coastal state should abstain from proclaiming an EEZ if
the boundary might result in conflict with other coastal states, demand-
ing an agreement. Hence, Articles 74 and 83 expressly refer to an equi-
table solution in the delimitation of the EEZ and continental shelf rather
than accepting the equidistance or median line principle, which is
brought by excluding the existence of historic title or other special cir-
cumstances, as an equitable solution for delimitating the EEZ and conti-
nental shelf, as stipulated in Article 15 of UNCLOS for the delimitation

of states with adjacent or opposite coasts®’.

2 Acer, Y.: “Uluslararas1 Yargi Kararlar1 Isiginda Dogu Akdeniz’de Siirlandirma

Sorunlar1 ve Adalarin Etkisi”, in Uniivar, N. (ed.): Dogu Akdeniz Sorunlarina

Hukuki ve Siyasi Yaklasim ile Tiirkiye Biiyiik Millet Meclisinin Céziimdeki Mu-

htemel Rolii, Dogu Akdeniz Sempozyumu, Ankara 2021, p. 108.

Acer, Y.: Uluslararas: Yargi Kararlar: Temelinde Ege ve Dogu Akdeniz’de Sinir-

landirma Sorunlari, Istanbul 2021, p. 407 ff.

31 Guyana v. Suriname, 17 September 2007, the Arbitral Tribunal, in <https:/
pcacases.com/web/sendAttach/902> (accessed on 05/09/2021); Adede, A. O.:
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Various methods, such as equidistance, median line, equitable principles,
and special circumstances, were proposed during the preparation of Arti-
cles 74 and 83 of UNCLOS®. However, there is no preferred method of
delimitation. Before reaching an agreement, states are free to select any
method of delimitation that leads to an equitable solution.

Accordingly, before proclaiming the EEZ, the GCASC should have co-
operated with all relevant states, including Turkiye and the TRNC,
which have a status of the semi-enclosed sea in the Eastern Mediterrane-
an, predicting that a delimitation conflict might ignite. When the length
of Tirkiye’s coasts from the Eastern Mediterranean to the western coast
of Cyprus (969 km) is compared to the length of the GCASC (65 km)
and taking into account the population of the people living in the region
and their dependence on the sea, TUrkiye is a critical country with whom
to cooperate. On the contrary, given that the Eastern Mediterranean is a
source of contention for Cyprus, although the TRNC is not recognized
by other states, international law requires it to be a cooperative player in

its capacity as a state.

“Toward the Formulation of the Rule of Delimitation of Sea Boundaries between
States with Agjacent or Opposite Coasts”, in 19 Virginia Journal of International
Law (1979), p. 211; Caflisch, I.: “The Delimitation of Marine Spaces between
States with Opposite or Adjacent Coasts”, in Dupuy, R. J. - Vignes, D. (eds.): A
Handbook of the New Law of the Sea, Vol. I, Leiden, 1991, p. 425, 495; Crawford,
J.: Browlnlie’s Principles of Public International Law, Oxford 2012, p. 283; van
Logchem, Y.: “Exploration and Exploitation of Oil and Gas Resources in Maritime
Areas of Overlap under International Law: The Falklands (Malvinas)”, in Vidmar,
J. - Kok, R. et al. (eds.): Hague Yearbook of International Law, 2015, Vol. 28,
Leiden 2017, p. 41; Nandan, S. N. - Rosenne, S. (ed.): United Nations Convention
of the Law of the Sea 1982: A Commentary, Vol. Il, Leiden 1993, p. 984.

32 Nandan - Rosenne, 802 ff.; 954 ff.
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GCASC, on the other hand, has been attempting to go forward under the
guise of cooperation since the early 2000s. She attempted to delimit mar-
itime jurisdictional areas by concluding separate international treaties
with Egypt, Lebanon, and Israel. In fact, while delimitation should be
accomplished by a regional multilateral treaty, which is anticipated to
arise from a conference to be held with the attendance by all regional
states, although the GCASC intended to settle the conflict with the other
regional players one by one by ignoring Turkiye, which holds the long-
est coastline in the region, in a sense isolating Turkiye, she has made the
problem impossible to solve; rather, more difficult.

Since there is no possibility for Tlrkiye to sit around a table with the
GCASC, which she does not recognize as a state, the solution of the
problem actually hinges on the resolution of the Cyprus crisis. In so far
as, if the TRNC or Turkish Cypriots are invited to the conference that
would secure regional cooperation, Tlrkiye may be able to take a seat at
that table together with the GCASC. Inasmuch as Tirkiye’s refusal to
recognize the GCASC is due to the GCASC’s refusal to recognize the
TRNC. However, the GCASC preferred to take unilateral and bilateral
steps in order to proclaim an EEZ, without the engagement of either Tu-
rkiye or the TRNC, rather than cooperating with them. As seen in the
chart below, the GCASC keeps playing a well-designed role in the re-
gion, not only on its own but also in coordination with Greece, in order
to isolate Turkiye and TRNC:
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It should be noted that delimitation of the EEZ and continental shelf be-
tween states with adjacent or opposite coasts in the Eastern Mediterrane-
an cannot be accomplished without the engagement of either Turkiye or
the TRNC. A delimitation agreement in the region necessitates the set-
tlement of the conflict over the status of Cyprus. Turkiye shall not enter
into any negotiations with the GCASC, which she does not recognize as
a state, without the engagement of the TRNC, unless and until this prob-

lem is settled,

3- The Requirement of Making Every Effort to Enter into

Provisional Arrangements of a Practical Nature

According to the articles 73 and 83 of UNCLOS, states with conflicting
boundaries should make every effort to enter into provisional arrange-
ments that would deliver practical solutions in a spirit of understanding
and cooperation. UNCLOS clearly puts forth those states are not obli-

gated to build provisional arrangements, but that they should make every
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effort to reach an agreement on them. It’s the outcome of an obligation
to act in good faith, which requires the states to approach them with a
spirit of understanding and cooperation when the provisional arrange-

ments begin to be negotiated3.

Being aware of the difficulty of reaching an agreement or attaining a
judicial ruling to resolve a boundary dispute, Articles 74(3) and 83(3) of
UNCLOS impose two distinct obligations to foster cooperation between
the parties and to facilitate conflict settlement. As such, the relevant
states should enter into provisional arrangements that would deliver
practical solutions in a spirit of understanding and cooperation until an
agreement is reached or the conflict is finally settled. Rather than being
enforced by a third party against the backdrop of a binding dispute set-

tlement process, these provisional arrangements are frequently negotiat-

33 Beckman, R. - Schofield, C. H. et al.: “Moving Forward on Joint Development in
the South China Sea”, in Beckman, R. - Townsend-Gault I. et al. (eds.): Beyond
Territorial Disputes in the South China Sea: Legal Frameworks for the Joint De-
velopment of Hydrocarbon Resources, Cheltenham, 2013, p. 312; Hossain, K.:
“United Nations Convention on the Law of the Sea and Provisional Arrangements
Relating to Activities in Disputed Maritime Areas”, in del Castillo, L. (ed.): Law of
the Sea, From Grotius to the International Tribunal for the Law of the Sea: Liber
Amicorum Judge Hugo Caminos, Leiden 2015, p. 683; Jagota, S. P.: “Maritime
Boundary and Joint Development Zones: Emerging Trends”, in Borgese, E. M. -
Ginsburg, N. - Morgan, J. R. (eds.): Ocean Yearbook, Vol. 10, Leiden 1993, p. 112;
van Logchem, Y.: “The Status of a Rule of Capture under International Law of the
Sea with regard to Offshore Oil and Gas Resource Related Activities”, 26(2) Mich-
igan State International Law Review, 2018, p. 227; Okafor, C. B.: “Joint Develop-
ment: An Alternative Legal Approach to Oil and Gas Exploitation in the Nigeria -
Cameroon Maritime Boundary Dispute”, 21 International Journal of Marine and
Coastal Law, 2006, p. 493; Shihata, I. F. I. - Onorato, W. T.: “Joint Development of
International Petroleum Resources in Undefined and Disputed Areas”, in Blake, G.
et al. (eds.): Boundaries and Energy: Problems and Prospects, 1998, p. 433; Zou,
K.: “Joint Development in the South China Sea: A New Approach”, 21 Internation-
al Journal of Marine and Coastal Law, 2006, p. 83, 95.
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ed between states®*. Such arrangements shall be without prejudice to the
final delimitation. The purpose of introducing such a regulation is to

encourage states to adopt certain provisional measures®.

Against the backdrop, no provisional arrangement on the delimitation of
maritime areas between Turkiye and the GCASC can be regarded as a
practical solution. Nevertheless, in regards to the conflict between the
TRNC and the GCASC, the headway of offshore activities can be man-
aged jointly by both players®, and the income raised can be shared ac-
cordingly until the conflict over the status of Cyprus is settled, as pro-
posed by the President of TRNC to the UN Secretary-General and the
General Assembly in 2011%. The GCASC, though, rejected this pro-
posal. This proposal was repeated in 2012 and 2019, Thereby, GCASC
violated her obligation to act in good faith under international law, and

no effort is exerted to seek a temporary solution.

Although the states are not obligated to build provisional arrangements,

the significance of this requirement should not be completely ignored.

34 Klein, N.: “Provisional Measures and Provisional Arrangements”, in Oude Elferink,

A. G. - Henriksen, T. - Busch, S. V. (eds.): Maritime Boundary Delimitation: The
Case Law: Is It Consistent and Predictable?, Cambridge 2018, p. 118.

35 Nandan - Rosenne, 815, 984.

% About the joint management see Baskara, M.: “Is Birligi Temelinde Hakkaniyete

Bagl Coziim ve Hakkaniyet Temelinde Miisterek Isletme”, in Uniivar, N. (ed.):
Dogu Akdeniz Sorunlarina Hukuki ve Siyasi Yaklasim ile Tiirkiye Biiyiik Millet
Meclisinin Coziimdeki Muhtemel Rolii, Dogu Akdeniz Sempozyumu, Ankara 2021,
p. 155 ff.

37 Republic of Turkiye Ministry of Foreign Affairs Press & Information, No: 43, 15
February 2012, Press Release Regarding the Second International Tender for Off-
Shore Hydrocarbon Exploration Called by the Greek Cypriot Administration.

38 United Nations Security Council, Report of the Secretary-General on his mission of
good offices in Cyprus, 14 November 2019, S/2019/883.
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Because the obligation to negotiate in good faith, in the spirit of under-
standing and cooperation is regarded not only as non-binding advice or
promotion, but also a peremptory norm that, if not followed, is a breach

of international law®°.

4- The Requirement of Refraining from Exploration and Ex-
ploitation Activities to Avoid Jeopardizing and Hampering
Conflict Settlement

According to the principles of international law deriving from the UN
Charter®, states with conflicting boundaries are obligated to refrain from
exercising any sovereign right that might jeopardize the settlement of the
conflict until an agreement is reached or the conflict is finally settled.
This obligation is also indicated in Articles 74 and 83 of UNCLOS,
which oblige the relevant states to refrain from state practices that jeop-
ardize or hamper the final agreement on the boundary conflict until it is
settled®. This is also the reflection of the obligation to act in good faith
as well. The purpose of introducing such a regulation is to limit the ac-
tivities of the relevant states in the disputed area®. In the case of the
Aegean Sea Continental Shelf (Greece v Tirkiye), the International

Court of Justice held that any unilateral action made in a disputed mari-

3 Klein, 122.

40 UN Charter 2(2).

4 van Logchem, Y.: “Exploration and Exploitation of Oil and Gas Resources in Mari-

time Areas of Overlap under International Law: The Falklands (Malvinas)”, in
Vidmar, J. - Kok, R. et al. (eds.): Hague Yearbook of International Law, 2015, Vol.
28, Leiden 2017, p. 48.

42 Nandan - Rosenne, 815, 984.
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time area that might jeopardize the settlement of the dispute should be

ceased®.

At this stage, the question becomes which unilateral actions involving
oil and gas activities (such as licensing/granting, seismic exploration,
drilling, and operation) might jeopardize the settlement of the conflict.
Because the wording, “not to jeopardize or hamper the reaching of the
final agreement” may allow coastal states to engage in certain activities
that would not prejudice the final agreement*. Guyana v. Suriname, as
awarded in the arbitral ruling, is the answer to this question. The deci-
sion ruled that licensing/concession and seismic study are permissible

activities, albeit the seismic study raises certain concerns®.

The International Court of Justice, on the other hand, has classified
search and research activities as an activity that jeopardizes or hampers
the reaching of the final agreement. When it comes to drilling and oper-

ating activities, both Guyana v Suriname and the Aegean Sea Continen-

4 Aegean Sea Continental Shelf (Greece v. Turkey), Interim Protection, Order of 11
September 1976, ICJ, para. 30 <https://www.icj-cij.org/public/files/case-
related/62/062-19760911-ORD-01-00-EN.pdf> (et. 05/09/2021).

4 Nandan - Rosenne, 815, 984.

4% Guyana v. Suriname, 17 September 2007, the Arbitral Tribunal, <https:/
Ipcacases.com/web/sendAttach/902> (accessed on 05/09/2021); van Logchem, Y.:
“Exploration and Exploitation of Oil and Gas Resources in Maritime Areas of
Overlap under International Law: The Falklands (Malvinas)”, in Vidmar, J. - Kok,
R. et al. (eds.): Hague Yearbook of International Law, 2015, Vol. 28, Leiden 2017,
p. 50; van Logchem, Y.: “The Status of a Rule of Capture under International Law
of the Sea with regard to Offshore Oil and Gas Resource Related Activities”, 26(2)
Michigan State International Law Review, 2018, p. 231; Tas, D.: “Oil and Gas in
the East China Sea: Maritime Boundaries, Joint Development and the Rule of
Capture”, 29 International Energy Law Review, 2011, p. 59.
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tal Shelf cases were deemed to be illegal and prohibited*®. Accordingly,
at least the drilling activities of the GCASC infringe the interests of Tu-
rkiye and the TRNC in a way that jeopardizes the future resolution of the
conflict and violates international law. Therefore, any unilateral action to
explore inert resources within the EEZ of the island hampers the settle-

ment of the Cyprus conflict.

Due to the unilateral and bilateral actions undertaken by the GCASC, in
violation of its obligations to cooperate, to make every effort to enter
into provisional arrangements of a practical nature and, during this tran-
sitional period, not to jeopardize or hamper the reaching of the final
agreement, and by ignoring the basic principles mentioned above, Tu-
rkiye has had to take various steps and take measures to protect the in-
terests of both its own and the TRNC*'.

IV. STEPS TAKEN BY TURKEY IN ACCORDANCE WITH THE
PRINCIPLE OF RECIPROCITY

It is not a legally acceptable understanding for Greece and the GCASC
to attempt to resolve a matter that the involved states should decide
jointly, as if they had the sole power in the region while ignoring and
excluding Turkiye, which has the longest coastline in the Eastern Medi-

terranean. Tirkiye has duly and timely protested before the United Na-

4% Guyana v. Suriname, 17 September 2007, the Arbitral Tribunal, para. 468
<https://pcacases.com/web/ sendAttach/902> (accessed on 05/09/2021); Aegean
Sea Continental Shelf (Greece v. Turkiye), Interim Protection, Order of 11 Septem-
ber 1976, ICJ <https://www.icj-cij.org/public/files/case-related/62/062-19760911-
ORD-01-00-EN.pdf> accessed on 05/09/2021).

47 Acer, 1009.
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tions against all of these illegitimate exercises of their so-called sover-

eign rights, without exhibiting any physical reaction.

According to the 1960 Cyprus Treaty of Guarantee, Tlrkiye has the right
to safeguard the interests of Turkish Cypriots on the island. Accordingly,
Turkiye, as per reciprocity principle, felt obligated to safeguard its legit-
imate interests as well as the legitimate interests of the TRNC, with the
premise that keeping silent on the illegitimate exercise of the GCASC’s
so-called sovereign rights may constitute implicit acknowledgement, by

taking the following measures:

(1) Signing of the Delimitation Agreement of the Continental Shelf
with the Turkish Republic of Northern Cyprus (TRNC) on 21
September 20114,

(2) The division of the Cyprus continental shelf into 7 blocks by the

TRNC and the issuance of an off-shore license to TPAO therein®.

(3) Issuance of an offshore license by Tirkiye to TPAO within the
continental shelf, including blocks 1, 4, 5, 6 and 7 of the GCASC.

(4) Protective military actions by the Turkish Navy.

(5) Registration of the Barbaros Hayrettin Pasa Seismic Research
Ship into the TPAO inventory in 2013%;

% RG, 10/10/2012, 28437.
49 <https://www.tpao.gov.tr/kktc> (accessed on 05/09/2021).
50 <https://www.tpao.gov.tr/deniz> (accessed on 05/09/2021).
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(6)

(7)

(8)

9)

(10)

(11)

Establishment of National Center for the Sea and Maritime Law
(DEHUKAM) within Ankara University on 07/01/2015, with the
written recommendation of the Turkish Ministry of Foreign Af-
fairs, dated 15/07/2014 and numbered 21252218-460.00-
2014/6697758, and based on the Council of Ministers Decision
No. 2014/6798%; and issuance of a certificate of competence to
DEHUKAM in accordance with the Research Infrastructures
Commission  Decision dated 07/10/2020 and numbered
2020.STB/K4 and under Law No. 6550 on Support of Research

Infrastructures;

Registration of the Fatih Drilling Vessel into the TPAO inventory
in 2013%;

Launch of activities by MTA Orug Reis Seismic Research Ship
in 2017%;

Registration of the Yavuz Drilling Vessel into the TPAO inven-
tory in 2018%*:;

Performance of the Blue Homeland 2019 Military Exercise by
the Turkish Naval Forces on 27 February 2019°°;

Signing the “Memorandum of Understanding on the Delimitation
of Maritime Jurisdiction in the Mediterranean Sea” between TU-

51
52
53
54
55

RG, 07/01/2015, 29229.

<https://www.tpao.gov.tr/deniz> (accessed on 05/09/2021).
<https://www.mta.gov.tr/v3.0/arastirmalar/oruc-reis> (accessed on 05/09/2021).
<https://www.tpao.gov.tr/deniz> (accessed on 05/09/2021).

<https://www.dzkk.tsk.tr/Anasayfa/Basin?url=mavi-vatan-2019-taktik-tatbikati-
3122020> (accessed on 05/09/2021).
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rkiye and the Libyan Government of National Accord on 27 No-
vember 2019%;

(12) Registration of the Kanuni Drilling Vessel into the TPAO inven-
tory in 2020°";

(13) Launching of the first I-class frigate, TCG Istanbul, on
23/01/2021, and Initiation of the building of the TCG Anadolu, a
multipurpose amphibious assault ship that is planned to be regis-
tered in the inventory of the Naval Forces Command in 2021%8;

(14) Announcement of NAVTEX by the Turkish Naval Forces Office
of Navigation, Hydrography and Oceanography at strategic loca-

tions for the purpose of conducting research and military exercises>®.

Turkiye is, as can be seen, highly active in this field. In its steps, Turkiye

acts with the motive of blocking the maximalist policy of Greece and

preventing it from harming its rights and interests in the Eastern Medi-

terranean by protecting both its own legitimate interests and the TRNC.

The primary cause for all these state practices is the unilateral and un-

lawful attitudes of Greece and the GCASC, which violates the principles

56

57

58

59

<https://www.un.org/Depts/los/LEGISLATIONANDTREATIES/PDFFILES/TRE
ATIES/Turkiye_11122019 %2 8HC%?29 MoU_Libya-Delimitation-areas-Mediter
ranean.pdf> (accessed on 05/09/2021).

RG, 07/12/2019, 30971.
<https://www.aa.com.tr/tr/turkiye/ucuncu-sondaj-gemisi-kanuni-turkiyede-
/1766734> (accessed on 05/09/2021).
<http://www.millisavunma.com/tcg-anadolu-cok-maksatli-amfibi-hucum-gemisi-
Ihd/> (05/09/2021).

For an up-to-date review on this issue, see Baseren, S. H.: “Dogu Akdeniz Deniz
Yetki Alanlar1 Uyusmazhginda Yeni Anlasmalar ve Uygulamalar”, in Uniivar, N.
(ed.): Dogu Akdeniz Sorunlarina Hukuki ve Siyasi Yaklagim ile Tiirkiye Biiyiik Mil-
let Meclisinin Coziimdeki Muhtemel Rolii, Dogu Akdeniz Sempozyumu, Ankara
2021, p. 29 ff.
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of good neighbourliness, whereas our practices, which conform with

them, are legal.

In line with the policy of “strong Turkiye on the ground and at the table”
and with the state practices mentioned above, the Republic of Turkiye is
taking significant strides toward becoming a marine state through the
foregoing state practices, and with each new state practice, it puts anoth-
er to the building bricks on the road to becoming a marine state.

Being a marine state requires more than just being on the field. Despite
the activities on the field, there is a possibility of losing at the table. To
avoid losing at the table, it is necessary to have a robust statutory
framework. Turkiye has taken the initial steps toward establishing this
statutory framework, with the preparation of a Draft Law on Maritime
Sovereignty and Sovereign Jurisdiction Areas that has come to terms on
unanimous support from all institutions. Nevertheless, the draft lapsed
into obscurity and has not yet been enacted. While field activity is being
conducted, the legal basis for the activity has not yet been established.
To become a maritime state, this Draft, which eliminates the deficiency
created by Tirkiye’s refusal to be a party to UNCLQOS, should be adopt-

ed immediately.
CONCLUSION

Gray zones created by border disputes between states are areas where
two or more states' maritime sovereignty or sovereign jurisdictions over-
lap each other. International law rules determine the course of action that

states will follow in these areas. In order to settle the dispute by agree-
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ment, states are required to cooperate and negotiate with each other in

good faith.

In Articles 74(3) and 83(3) of the UNCLOS, two separate obligations are
envisaged to improve cooperation between the parties and to support the
resolution of conflicts. These are to make every effort to enter into pro-
visional arrangements of a practical nature and, during this transitional

period, not to jeopardize or hamper the reaching of the final agreement.

Unilateral and bilateral steps taken to carry out drilling activities in the
EEZ, which was proclaimed by the GCASC in the Eastern Mediterrane-
an, without cooperating with Turkiye, which is one of the key players in
the region due to its coastal length in the Eastern Mediterranean, and the
TRNC, which has rights over the maritime areas of the Island of Cyprus
can be interpreted as an abuse of the right and concession unlawful ac-
cording to international maritime law. Such unilateral actions also jeop-

ardize the final settlement of the conflict.

Turkiye responds to the illegitimate activities of Greece and the the
GCASC, by observing the rights and interests of both its own and the
TRNC’s in the Eastern Mediterranean. The Turkish state practices,
which constitute the equivalent of these activities, are in compliance
with the law. Especially since 2011, Turkiye has strengthened its pres-
ence in the field with its scientific, technological, military, and diplomat-

ic activities.

Despite the presence on the ground, the legal basis must be solid in order

not to lose at the table. Tilrkiye has taken the necessary step for this legal
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basis, but this step has not been finalized yet. With the enactment of the
Draft Law on Maritime Sovereignty and Sovereign Jurisdiction Areas
agreed upon by all institutions, the activities in the field will have a legal
basis. But one thing should never be forgotten that Tlrkiye has been
meeting the requirements of being a marine state step-by-step due to its

unfriendly neighbours.
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