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ISLAMI FIKIHTA ANONIM SIRKET VE SERI HUKUMLERI]

Muhammed Ibrahim KATTANOGLU!

OZET

Anonim bir sirket, sahip oldugu sermayenin esit degerde pargalara boliinmesi, her bir
parcanin “hisse” olarak adlandrilmasi ile bilinmektedir. Her bir kisi birka¢ hisseye sahip olabilir
ve bu hisseler ciro edilebilir, kathmci sahip oldugu pay Olglisinde diger ortaklara karsi
sorumludur. Amacmi belirten bir isim alsa dahi sirket herhangi ortagm ismme tescil edilemez.

Anonim bir sirket, hisse senetleri, tahviller ve vakif hisseleri gibi cesitli enstriimanlar ihrag
eder.

Anonim sirketteki hisseler, kendisine seri hiikkmii veren hukuki kontrollere tabi olan ¢esitli
tirlerde farkhlik gosterir. Bu nedenle, hisseler “ibaha” (helal kilmmak/ serbest brakimak) ile
“tahrim” (mer/ yasaklanmak) arasmda bir aralikta yer almaktadur.

Bu arastrma, bu konuda bazi 6nemli sonuglara varmustir: Asli faaliyeti caiz (helal) olan
sirketlerin hisselerine katimanin caiz olmasi konusunda fakihler arasmda ihtilaf olmadig1 gibi, ash
faaliyeti caiz olmayan (haram olan) sirketlere katimanin caiz olmadigi konusunda da aralarinda
ihtilaf yoktur. Nakit, ayni ve itibari paylar, vadeli paylar, adi paylar ve sermaye paylar1 caiz
paylardrr. Hisselerin miilkiyeti sahbine aittir. Imtiyazli paylar, “eskinin digerlerinden &nce
katima hakkr” imtiyazli paylart ile birden ¢ok oya sahip olan imtiyazli paylar ile mtifa senedi
(temettiiler) ve karma paylar seriatta caiz olmayan paylardrr.

Anonim sirketin ¢ikardigi tefeci tahvillere gelince, c¢agdas fakihler, bunlarla islem
yapiimasmin caiz olmadig1r gorisiindedirler. Ancak, sirketn baz kisi veya kuruluslara sirket
kurulusunda sirket namma yapilan ¢abalar karsiiginda sirket kazanci iizerinde sahibine hak veren
bir kurulus senedi seklinde vakif paylarmin verilmesine iligkin seriat hiikiimleri konusunda goriis
ayriigma dismiislerdir.

Aragtrmac1 ayrica, anonim sirketlerin gelismeleri i¢in her zaman takip edilmesini ve seri
hikkiimlerin diizenlenmesini tavsiyede bulunmustur. Arastrmacilara bu sirketleri ziyaret etmeyi ve
onlara tavsiyelerde bulunmayi, mali tablolarini takip etmeyi ve onlardan neyin caiz oldugu ve caiz
olmadigin1 belirtmeleri tavsiyesinde bulunmustur. Ayrica, sirketlerdeki hisselerin seri hikkiimlerini
netlestirmek i¢in lizerinde anlagsmaya vardan seri kriterleri dogru bulmalar1 i¢in hisselerin
mu’cizlerine (caiz kilanlar) ve muharrimlerine (haram kilanlar) tavsiyede bulundu.
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“JOINT STOCK COMPANY” AND SHARIAH PROVISIONS IN ISLAMIC FIQH
Muhammed Ibrahim KATTANOGLU

ABSTRACT

A joint stock company is characterized by having its capital divided into equal parts« each
part being called a "Share". Each shareholder might own several shares and these shares are
tradeable< making each shareholder responsible to the other partners proportionately to the shares
he owns. The company cannot be registered under the name of any partner< even if it has a name
indicating its purpose.

A joint stock company issues a variety of instruments such as stocks¢ bonds and trust
stocks.

Shares in a joint-stock company vary in several types that are governed by jurisprudential
controls that give them different Sharia rulings; This is why the stock rulings varied between
permissibility (ibaha) and prohibition (tahrim).

This research has reached some important conclusions in this regard: There is no
disagreement among the jurists (fageeh) about the permissibility of participating in the shares of
companies whose main activities are permissible (halal)< and there is no disagreement between
them about the prohibition of participating in companies whose main activities are not permissib le
(haram).

Cashe¢ in-kind and nominal shares«< forward shares¢ ordinary shares and capital shares are
permissible shares. The ownership of the shares belongs to the owner. Preferred shares« "the right
to participate before others” privileged shares¢ privileged shares that have more than one vote«
usufruct shares (dividends) and mixed shares are shares that are not permissible according to
Sharia Law.

As for the usurer bonds issued by the joint stock company« contemporary jurists are of the
opinion that it is not permissible to trade with them. However:« they disagreed on the provisions of
Sharia regarding the granting of foundation shares to some persons or organizations in the form of
an incorporation certificate« which entitles the owner to the company profits in return for the efforts
made for the company.

The researcher also recommended that joint stock companies should always be observed
for their developments and that relevant Shariah provisions should be regulated and applied. He
advised researchers to visit these companies and advise them¢< monitor their financial statements
and point out what is and is not permissible for them. He also advised the Permitters (those who
regard it as halal) and Forbidders (those who regard it as haram) of shares to come to an agreement
on Sharia criteria to clarify the Sharia provisions of shares in companies.
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