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Zarar sigortasi niteliginde olan sigorta sdzlesmelerinde savas ile ilgili rizikolar teminatin
kapsamina almabilmekte veya kapsamin diginda birakilabilmektedir. Bu baglamda,
meydana gelen sonucun savas rizikosundan dogup dogmadig1 ve bu riziko ile birlikte
sonuca etkili bagka sebeplerin bulunup bulunmadigi, sigortacinin zarar1 tazmin borcu
bakimindan 6nem arz etmektedir. Ayrica, savas rizikosunun kapsami ve oOzellikle
rizikonun uzak gecmiste yasanan savaslart igerecek sekilde yorumlanip
yorumlanamayacagi da degerlendirilmesi gereken sorunlardan biridir. Bu hususlar yakin
zamanda Ingiltere’de verilen bir ilk derece mahkemesi ve istinaf mahkemesi kararina
(Allianz Insurance Plc v. The University of Exeter [2023] EWHC 630 (TCC); Allianz
Insurance Plc v. The University of Exeter [2023] EWCA Civ 1484) konu olmustur. Bu
calismada, mahkemelerin, savas rizikosunun nedensellik bagindaki yerine ve rizikonun
kapsamina iliskin yaklagimlar: ele alinmaktadir. Kararlara konu olan sigorta sézlesmesi
bir tlir deniz sigortast sdzlesmesi olmadigindan, mahkemelerin yaklagimlarina iliskin
olarak bu ¢aligmada Ingiliz hukuku uyarinca yapilan degerlendirmeler ayrica tekne ve
yiik sigortast sdzlesmelerine eklenen Enstitii Sartlar1 baglaminda irdelenmektedir. Son
olarak, Ingiliz hukukuna gére yapilan bu incelemenin Tiirkiye’de akdedilen tekne ve yiik
sigortasi sozlesmeleri bakimindan 6nemi ele alinmaktadir.

Anahtar Kelimeler: *Sigorta *Savas Rizikosu *Soézlesmelerin Yorumu Nedensellik
*Enstitii Sartlar

ABSTRACT

War-related risks may be covered or excluded under indemnity insurance contracts. In
this context, whether the loss is caused by the war peril and whether there are other causes
resulting in the loss are of significance in terms of the insurer's obligation to indemnify.
Moreover, the scope of the war peril and particularly whether it can be interpreted to
encompass wars from the distant past is one of the problems that should be addressed in
this regard. These issues have been the subject of recent decisions of the High Court and
the Court of Appeal of England and Wales (4/lianz Insurance Plc v. The University of
Exeter [2023] EWHC 630 (TCC); Allianz Insurance Plc v. The University of Exeter
[2023] EWCA Civ 1484). This article analyses the courts' approaches to the war peril’s
role in causation and to the interpretation of the peril’s scope. Since the insurance
contract discussed in the decisions is not a type of marine insurance contract, the
assessments in this study regarding the courts' approaches under English law are further
elaborated in the context of the Institute Clauses incorporated into hull and cargo
insurance contracts. Finally, the paper explores the significance of this analysis made
under English law for hull and cargo insurance contracts concluded in Tiirkiye.

Keywords: eInsurance *War Peril *Construction of Contracts *Causation eInstitute
Clauses

GIRIS
Zarar sigortasi sozlesmelerinden kaynaklanan uyusmazliklarin bir kismu,
sigortacinin zarari tazmin borcunun s6z konusu olup olmadigma iliskindir. Bu
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tiir sigortalarda sigortacinin zarar1 tazmin ile yiikiimli olmasi i¢in, kural olarak,
zarara sebebiyet veren rizikonun teminatin kapsaminda olmasi veya teminat
kapsaminin diginda olmamasi gerekmektedir. Zarar1 meydana getiren birden
fazla sebep bulunmasi ve bu sebeplerden birinin teminatin kapsaminda, digerinin
ise teminatin kapsami disinda oldugu durumda ise zarari tazmin
yiikiimliligiiniin  dogup dogmadigi tartisilmasi gereken bir husustur. Bu
baglamda, farkli tiir zararlarin meydana gelmesinde rol oynayabilen, kimi sigorta
sozlesmelerinde kapsam dahilinde olan, kimi sézlesmelerde ise kapsam disinda
birakilan “savas” rizikosunun yorumu ile nedensellik bagindaki yerinin tespiti
onem arz etmektedir.

Ingiltere’de 2023 yilinda verilen bir ilk derece mahkemesi' ve istinaf mahkemesi
kararinda?, II. Diinya Savas1 sirasinda atilan - ancak patlamayan - bir bombanin
2021 yilinda patlatilmas1 sonucunda meydana gelen zararin, sigorta sozlesmesi
kapsamindan istisna edilen ‘“savas” (war) rizikosundan kaynaklanip
kaynaklanmadigi tartigma konusu olmustur. Bu calismada, kararlara konu olan
olaylar, taraflarin iddialari, mahkemelerin nedensellige ve ‘savas’ rizikosunun
yorumuna iliskin degerlendirmeleri aktarilacaktir. Istinaf mahkemesi genel
olarak ilk derece mahkemesi bulgulari yoniinde hiikiim kurdugundan, bu
caligmada bu mahkeme kararlar1 birlikte degerlendirilecek, gerektiginde Istinaf
mahkemesi kararinin farklilik arz eden yonlerine deginilecektir. Her iki
mahkeme de ‘savas’ rizikosunun yorumunu ve 6zellikle uzak gecmiste yasanan
II. Diinya Savasi’m1 kapsayip kapsamadigini ayrintili olarak ele almamus,
incelemelerini daha ¢ok nedensellik konusunda yogunlastirmigtir. Bu ¢aligmada
bu yaklagim, Ingiliz hukukunda sézlesmelerin yorumuna uygulanan kurallara
atif yapilarak elestirilmekte, ‘savas’ rizikosunun uzak gec¢miste yasanan
savaglar1 kapsayacak sekilde yorumlanip yorumlanamayacagi ele alinmakta,
varilan sonuglarin mahkemelerin nedensellige iliskin bulgularini ne yonde
etkileyebilecegine deginilmektedir. Uyusmazliga konu olan sigorta sézlesmesi
bir tiir deniz sigortasi s6zlesmesi olmadigindan, mahkemelerin yaklagimlarina
iligkin olarak bu calismada yer alan degerlendirmelerin tekne ve yiik sigortasi
sozlesmelerine eklenen Enstitii  Sartlarn1  baglaminda da irdelenmesi
amaglanmaktadir. Son olarak, Ingiliz hukuku uyarmnca yapilan bu incelemenin

V' Allianz Insurance Plc v. The University of Exeter [2023] EWHC 630 (TCC). Bundan boyle
dipnotta “TCC” kisaltmasi ile belirtilecektir.

2 Allianz Insurance Plc v. The University of Exeter [2023] EWCA Civ 1484. Bundan boyle
dipnotta “CA” kisaltmasi ile belirtilecektir.
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Tiirkiye’de akdedilen tekne ve yiik sigortasi sdzlesmeleri bakimindan 6nemi ele
almacaktir.

I. ILK DERECE MAHKEMESI VE ISTINAF MAHKEMESI
KARARLARINA KONU OLAN OLAYLAR VE TARAFLARIN
IDDIALARI

1. Kararlara Konu Olan Olaylar

1 Nisan 2020 tarihinde Exeter Universitesi (sigortalr) ile Allianz (sigortaci)
arasinda sigortaliya ait binalarin z1ya ve hasari ile is durmasindan dogan zararlar
teminat altina alan bir yil siireli bir sigorta sdzlesmesi akdedilmistir’.
Sozlesmede, teminat kapsamindaki haller genel nitelikte bir sart ile belirlenmis®,
“savas”tan kaynaklanan zararlar ise istisna edilmistir’. 26 Subat 2021 tarihinde,
sigortaliya ait bulunan {iniversite yerleskesinin yakinindaki bir insaat
sahasindaki c¢alisma esnasinda bir bomba bulunmus ve bu olay iizerine
sigortaltya ait yurt binalar1 bosaltilmigtir®. Olay yerini inceleyen Kraliyet Lojistik
Kuvvetleri (Royal Logistic Corps) tarafindan, bombanin II. Diinya Savasi
sirasinda Alman silahli kuvvetleri tarafindan atilan ve Hermann Goring’in
isminden esinlenilerek ‘“Hermann” olarak adlandirilan bomba oldugu tespit
edilmistir’. Lojistik Kuvvetleri’ne bagl Patlayict Maddeler Birimi (Explosive
Ordnance Disposal (EOD) team) ise bombanin bulundugu yerden ¢ikarilarak
taginmasimin glivenli olmayacagina, bulundugu yerde kontrollii olarak
patlatilmasinin uygun olacagina karar vermistir®. Bomba 27 Subat 2021 tarihinde

3 TCC, [12].

Bkz. TCC, [15] “Indemnify or otherwise compensate the insured against loss, destruction,
damage, injury or liability (as described in and subject to the terms, conditions, limits and
exclusions of this policy or any section of this policy) occurring or arising in connection with
the business during the period of insurance or any subsequent period for which the insurer
agrees to accept a renewal premium.”’

Bkz. [16] “War (Not applicable to the Computer, Engineering Machinery Damage,
Engineering-Business Interruption, Employers’ Liability, Personal Accident, Business Travel,
Terrorism, Fidelity Guarantee, Cyber and Directors and Olfficers Sections) Loss, destruction,
damage, death, injury, disablement or liability or any consequential loss occasioned by war,
invasion, acts of foreign enemy, hostilities (Whether war be declared or not), civil war,
rebellion, revolution, insurrection or military or usurped power.”

¢ TCC, [9].

7 TCC,[10].

8 TCC,[10].
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patlatilmis ve patlama sonucunda sigortaliya ait yurt binalar1 hasara ugramis’,
bunun iizerine sigortali sigortacidan hasara ve yurt binalarinin bosaltilmasindan
kaynaklanan i3 durmasi zararlarina iligkin olarak tazminat talebinde
bulunmustur'®. 28 Nisan 2021 tarihinde sigortaci, sézlesmede yer alan istisna
hiikmiine dayanarak, zararlarin sebebinin “savas” oldugunu ileri siirerek 6deme
yapmaktan kacinmus'' ve 26 Ocak 2022 tarihinde sunmus oldugu dilekge ile
sigortalinin taleplerini reddetmekte hakli oldugunun ilk derece mahkemesi
tarafindan tespit edilmesini talep etmistir'?. Sigortali aleyhinde verilen karar
sonrasinda ise bu karar temyiz edilmistir. Istinaf mahkemesince verilen kararda
da ilk derece mahkemesi tarafindan deginilen olaylar konu alinmistir.

2. Taraflarin iddialar

Taraflarin ortak kabulii uyarinca ilk derece mahkemesi 6niinde goriilen davada
hukuki uyusmazligin konusu, zararin, soézlesme ile istisna edilen “savas”
rizikosundan kaynaklanip kaynaklanmadigidir. Sigortacinin, meydana gelen
zarart tazmin etme sorumlulugundan kurtulabilmesi ic¢in zararin “savas”
rizikosundan meydana geldigini, diger bir ifadeyle savas ile zarar arasinda
nedensellik bagi bulundugunu ispat etmesi gerekmektedir. istisna hiikmiinde
“savagtan kaynaklanan zararlar’in (loss occasioned by war) teminatin
kapsaminin disinda oldugu belirtilmistir. Bu hiikiimde yer alan “kaynaklanan”
ifadesi nedensellige iliskin olarak her ne kadar genis olarak algilanabilecekse de
taraflar, bu ifadenin, savasin zararin “etkin sebebi” (proximate cause)" oldugu
durumlari ifade ettigi yoniinde goriis birligine varmistir'®. Bu hususa dayanarak
sigortaci, bombanin atilmasinin savasa iliskin bir hareket oldugunu, zararin
bombanin atilmasindan kaynaklanmasi nedeniyle tek etkin sebebinin savag
oldugunu ileri siirmiistiir'”>. Diger bir segenek olarak ise; bombanin atilmasinin
zararm birden ¢ok sebebinden birisi'® oldugunu, diger etkin sebebin teminat

Bombanin patlatilma anina iligkin olarak bkz. ‘Exeter WW2 Bomb: People not Able to Go
Home on Sunday’ (BBC, 28 Subat 2021) <https://www.bbc.com/news/uk-england-devon-
56229045 > s.e.t. 15 Nisan 2024.

10 TCC, [12].

' TCC, [13].

12 TCC, [4].

13 Etkin sebebe iliskin agiklamalar igin bkz. IIL.1.

4 TCC, [18].

15 TCC, [19].

Sigortaci tarafindan kullanilan ve mahkemenin incelemesine dayanak teskil eden ifade

“concurrent causes” olup, Ingiliz hukukunda bu ifadenin, etkileri birbirine esit veya yaklasik
olarak esit bulunan ve zarar1 doguran birden fazla sebebe isaret ettigi, bu sebeplerin zararin



6

‘Savas’ Rizikosunun Yorumunda Giincel Yaklasimlara Bir Ornek ve
Deniz Sigortalari Baglaminda Degerlendirmeler

kapsamindaki bir hal olarak kabul edilen bombanin kontrollii olarak patlatiimasi
olgusu oldugunu, Wayne Tank and Pump v. Employers Liability Assurance Corp.
[1974] QB 57 karar1'” uyarinca zarara sebebiyet veren etkin sebeplerden birinin
teminat kapsaminda digerinin ise teminat kapsami diginda olmasi durumunda
zararin teminat kapsami disinda tutulacagini savunmustur'®,

Sigortali ise, zararin etkin sebebinin bombanin atilmasi ve dolayisiyla “savas”
rizikosu degil, 2021 yilinda bombanin Patlayici Maddeler Birimi tarafindan
kontrollii olarak patlatilmas1 oldugunu ileri siirmiistiir’®. Bu iddiasim
desteklemek igin, sigorta sozlesmesinde yer alan “savas” ifadesinin uzak
gecmiste yasanan savaslara uygulanmasinin amaglanmis olamayacagini®® ifade

20

meydana geldigi anda etkin ve mevcut olmasinin gerektigi, rizikolarin ayn: anda meydana
gelmeye baslamasina gerek olmadigi belirtilmistir, bkz. Meixian Song, Causation in Insurance
Contract Law (B. 2, Informa Law from Routledge 2024), 123 (Causation II).

Bu karar, zarar1 tek basina meydana getirmeye yeterli olmayan teminat kapsamindaki bir etkin
sebep ve teminat kapsami1 digindaki bir etkin sebebin yol agtig1 zarar bakimindan sigortacinin
tazminat sorumlulugunun dogmayacagma iliskindir. Bkz. Malcolm A. Clarke, The Law of
Insurance Contracts (B. 6, Informa Law from Routledge 2009), para 25-6A.

TCC, [19]. Ingiliz sigorta hukukunda birden ¢ok sebep séz konusu ise ve bu sebepler tek
baslarina zarar1 meydana getirebilecek kuvvette olmayip zarar1 ancak birlikte dogurabiliyorsa,
bu durumda ilgili sebepler “concurrent interdependent causes” olarak anilmaktadir. Bu hal
medeni hukuk baglaminda, “ortak nedensellik” ile benzerlik gostermektedir (ortak
nedensellige iliskin agiklamalar i¢in bkz. M. Kemal Oguzman ve M. Turgut Oz, Bor¢lar
Hukuku Genel Hiikiimler Cilt—2 (B. 12, Vedat Kitapgilik 2016), s. 52 para. 148 (Cilt 2); Fikret
Eren, Bor¢lar Hukuku Genel Hiikiimler (B. 21, Yetkin Yayinlar12017), 568 (Genel Hiikiimler);
Fikret Eren, Sorumluluk Hukuku A¢isindan Uygun Illiyet Bagt Teorisi (Seving Matbaast 1975),
149 vd. (illiyet)). Sebepler, tek baslarina zarari meydana getirebilecek durumda ise
“concurrent independent causes” olarak ifade edilmektedir. Bu hal ile medeni hukuk
baglaminda “yarisan nedensellik” arasinda benzerlik bulunmaktadir (yarisan nedensellik
hakkinda bkz. Oguzman ve Oz, Cilt 2, 52-53, para. 149; Eren, Genel Hiikiimler, 570; Eren,
[lliyet, 157-160).

Etkileri birbirine esit veya yaklasik olarak esit bulunan ve meydana gelen sonucu doguran
birden fazla sebebin, sonucu tek basina meydana getirmeye elverisli olup olmadigi hususu,
Ingiliz sigorta hukukunda sigortacinin sigorta tazminatim veya bedelini 6deme sorumlulugu
bakimindan 6nem arz etmektedir. S6zgelimi, dn. 17°de de belirtildigi gibi, zarar1 tek basina
meydana getirmeye elverisli olmayan, ancak birlikte gerceklestiginde meydana getirebilen
birden fazla sebebin birinin teminat kapsaminda, digerinin ise teminat kapsami diginda olmasi
durumunda sigortaci sorumlu tutulmamaktadir (Wayne Tank and Pump v. Employers Liability
Assurance Corp. [1974] QB 57 (obiter)). Benzer bir durumda, sebeplerden biri teminat
kapsaminda olup digeri agik¢a teminat kapsami disinda birakilmadiysa, sigortact sorumlu
tutulmaktadir (Lloyd Instruments Ltd. v. Northern Star Ins. Co. Ltd. (The Miss Jay Jay) [1987]
1 Lloyd’s Rep 32).

TCC, [20].

TCC, [20]. Ingiliz hukukunda, s6zlesmelerin yorumunda taraflarm gercek iradesine itibar
edilmemekte, yorum, soézlesme taraflarinin makul olarak bilgisi dahilinde olmasi beklenen
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etmistir. Sigortacinin zararin birden fazla etkin sebebinin olduguna iligkin
iddiasina iligkin olarak ise, iddianin dogru olmadigini, bir an i¢in dogru oldugu
diisiiniilse dahi s6zlesmede yer alan diger bazi istisna hiikiimlerinde birden fazla
etkin sebebe iligkin acik ifadeler oldugunu ancak “savas” rizikosuna iligkin
istisna hiikmiinde bu tiir ifadelerin bulunmadigini, hiikkmiin muglak oldugunu ve
hiikkmii kaleme alan tarafin hilafina yorumlanmasi gerektigini®' belirterek
“savasg” istisnasinin ancak zararin tek etkin sebebi olmasi durumunda
uygulanabilecegini 6ne siirmiistiir’>. Bu iddialar 1s181nda ilk derece mahkemesi
tarafindan goriilen uyusmazliga konu olan esas hukuki sorun, zararin etkin
sebebinin, teminat kapsami disgindaki “savag” rizikosu mu, yoksa teminat
kapsaminda oldugu kabul edilen bombanin miidahale sonucunda patlatilmas1
olgusu mu olduguna iligkindir.

[k derece mahkemesinin sigortal aleyhinde verdigi karar sonrasinda, karar1 bir
iist mahkemeye tasiyan sigortali, ‘savas’ rizikosunu teminat kapsami disinda
birakan istisna hiikmiiniin sadece savasin dogrudan sebebiyet verdigi zararlar
teminat disinda birakmak amaciyla eklenmis oldugunu, zararin dogrudan
sebebinin kontrollii patlatma oldugunu, bu sebeple de ‘savas’ istisnasinin olayda
uygulanamayacagini ileri siirmiistiir’>. Ayrica ‘savas’ istisnasinin seksen sene
kadar Once sona ermig bir savasi icermesinin amaglanmig olamayacagi savini
yinelemistir. Sigortaci, nedensellik bakimindan, savagin zararin tek etkin sebebi
olmadig1 hélde dahi sorumlu tutulamayacaklarini, zira o durumda da zararin
birden fazla etkin sebebi olacagini ve bunlarin birinin istisna edilen ‘savas’
olmasindan hareketle Wayne Tank kararimin uygulanacagini ifade etmistir. Buna
cevaben sigortali ise, kontrollii patlatmanin mahkeme tarafindan zararin etkin
sebebi olarak kabul edilmesi durumunda benzer etkide baska bir sebebin
bulunmamasi itibariyla “etkileri birbirine esit veya yaklasik olarak esit bulunan
ve zarart doguran birden fazla sebep” (concurrent causes) durumunun soz
konusu olmayacagmi®*, sigortacinin zarari tazmin etmekle sorumlu tutulacagini
vurgulamistir®.

bilgileri haiz bulunan bir kimsenin anlayacag: sekilde yapilmaktadir. Bu konuya asagida
II1.1.A boliimiinde deginilecektir.

TCC, [21], Ingiliz hukukunda “contra proferentem rule” olarak anilmaktadir.

2 TCC, [20].

3 CA, [40].

24 Sigortali, savim, Yiiksek Mahkeme nin (United Kingdom Supreme Court) FCA v. Arch [2021]
UKSC 1 kararmin 172. paragrafina dayandirmstir.

3 CA,[45].

21
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Bu noktada belirtmek gerekir ki II. Diinya Savasi sirasinda atilan fakat
patlamayan, uzun siire sonra kontrollii sekilde patlatilan bombalardan
kaynaklanan zararlar Birlesik Krallik disinda da tartigma konusu olmustur.
Sozgelimi, Almanya’nin Miinih kentinde 2012 yilinda insaat caligmalari
esnasinda bulunan bomba Allianz v. Exeter kararinda oldugu gibi kontrollii
olarak patlatilmus ve ilgili cevrede hasara sebebiyet vermistir*®. Bu olay1 takiben,
cam kirilmasi, yangin ve konut sigortas1 gibi sigorta tiirlerine iliskin olarak
akdedilmis olan sézlesmeler tahtinda sigortacilardan taleplerde bulunulmustur.
Alman  Sigortacilar  Birligi  (Der  Gesamtverband der  Deutschen
Versicherungswirtschaft (GDV)), yayimlamis oldugu ve tavsiye niteliginde olan
sartlar uyarmca savastan kaynaklanan zararlarin teminat kapsami disinda
oldugunu ifade etmistir’’. Bununla birlikte ilgili sartlar sadece tavsiye niteligini
haiz oldugundan, bu sartlara tabi olarak akdedilmemis ve savas rizikosunun
istisna edilmedigi s6zlesmeler bakimindan sigortacinin bombadan kaynaklanan
zararlardan sorumlu tutulabilecegi belirtilmistir®®. Ayrica, bu rizikonun istisna
edilmis olmasi durumunda dahi, baz1 sigortacilar II. Diinya Savasi’ndan
kaynaklanan zararlar bakimindan yine de 6deme yapacaklarini agiklamustir®’.

II. iLK DERECE MAHKEMESiI VE iSTINAF MAHKEMESININ
TARAFLARIN IDDIALARINA YAKLASIMI

Asagidaki boliimlerde, mahkemeler tarafindan nedensellik c¢ercevesinde
verilmis olan kararlar ve bu kararlarin gerekgeleri ile gerekgelerin izahinda yol

26 ‘Bombensprengung in Miinchen: Haus Ausgebrannt, Modegeschift Komplett Zerstort’
(Spiegel Panorama, 29 Agustos 2012)
<https://www.spiegel.de/panorama/gesellschaft/bombensprengung-in-muenchen-
modegeschaeft-komplett-zerstoert-a-852771.html> s.e.t. 15 Nisan 2024.

27 Leonhard Rolwes, ‘The Munich Bomb’ (Munich Re, 15 Temmuz 2013) <
https://www.munichre.com/en/insights/infrastructure/munich-bomb-insurers-settle-
claims.html> s.e.t. 15 Nisan 2024; ‘Bombensprengung in Miinchen: Haus Ausgebrannt,
Modegeschéft Komplett  Zerstort”  (Spiegel ~ Panorama, 29  Agustos 2012)
<https://www.spiegel.de/panorama/gesellschaft/bombensprengung-in-muenchen-
modegeschaeft-komplett-zerstoert-a-852771.html> s.e.t. 15 Nisan 2024.

28 ‘Bombensprengung in Miinchen: Haus Ausgebrannt, Modegeschift Komplett Zerstort’
(Spiegel Panorama, 29 Agustos 2012)
<https://www.spiegel.de/panorama/gesellschaft/bombensprengung-in-muenchen-
modegeschaeft-komplett-zerstoert-a-852771.html> s.e.t. 15 Nisan 2024.

2 ‘Millionenschaden im  Verwiisteten  StraBenzug’ (Welt, 29 Agustos 2012)
<https://www.welt.de/regionales/muenchen/article1 0885866 7/Millionenschaden-im-
verwuesteten-Strassenzug.html> s.e.t. 15 Nisan 2024; ‘Bombensprengung in Miinchen: Haus
Ausgebrannt, Modegeschift Komplett Zerstort’ (Spiegel Panorama, 29 Agustos 2012)
<https://www.spiegel.de/panorama/gesellschaft/bombensprengung-in-muenchen-
modegeschaeft-komplett-zerstoert-a-852771.html> s.e.t. 15 Nisan 2024.
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gosterici olabilecek kavramlar ele alinacaktir. Ardindan, mahkemelerin, “savas”
ifadesinin uzak ge¢miste yasanan savaslari igerecek sekilde genis yorumlanip
yorumlanamayacagina iliskin hukuki soruna yaklagimina deginilecektir.

1. Nedensellik

Yukarida da belirtilmis oldugu iizere, taraflar arasinda uyusmazliga konu

olmayan hususlardan biri, mahkemenin, zararm teminat kapsaminda olup
olmadigini degerlendirirken, zararin “etkin sebebi”ni (proximate cause)™
arastirmasi gerektigidir’'. Taraflarin bu hususta goriis birligine varmis olmalari,
“savag” istisnasinin diizenlendigi s6zlesme sartinda etkin sebebe iliskin herhangi

30

31

Ingiliz sigorta hukuku baglaminda “etkin sebep” teorisine deginen yaymlardan bazilari igin
bkz. Rob Merkin, Lowry, Rawlings and Merkin’s Insurance Law: Doctrines and Principles
(B. 4, Hart Publishing 2022), 262-266 (Doctrines); John Lowry ve Philip Rawlings, ‘Proximate
Causation in Insurance Law’ (2009) 68(2) Modern Law Review 310; Howard Bennett, The
Law of Marine Insurance (B. 2, Oxford University Press 2006), para. 9-03-9.45; Robert
Merkin, Colinvaux’s Law of Insurance (B. 13, Sweeet & Maxwell 2022), 211-212 para. 5-067,
214-217 para. 5-071-5.76 (Colinvaux); Robert Merkin, Johanna Hjalmarsson, Aysegul Bugra
ve Jennifer Lavelle, Marine Insurance Legislation, B. 5 (Informa Law from Routledge 2014),
88 (Legislation); Malcolm Clarke, ‘Insurance: The Proximate Cause in English Law’ (1981)
40(2) Cambridge Law Journal 284 (Proximate Cause); Jonathan Gilman, Mark Templeman,
Claire Blanchard, Philippa Hopkins, Neil Hart ve David Walsh, Arnould: Law of Marine
Insurance and Average, B. 20 (Sweet & Maxwell 2021), para. 22.03-22.04; Ozlem Giirses,
‘The Proximate Causes of Loss’, D. Rhidian Thomas (ed), The Modern Law of Marine
Insurance (Volume Five) (Informa Law from Routledge 2023) 170; Francis D. Rose, Marine
Insurance: Law and Practice (B. 2, Informa 2012), para. 19-15; Meixian Song, Causation in
Insurance Contract Law (Informa Law from Routledge 2014), 11-16 (Causation I); Song,
Causation II, 49 vd.; M. Fehmi Ulgener, Deniz Sigortacisinin Sorumlulugu — Causa Proxima
(Der Yaymlar1 2021), 22-31 (Sigortacinin Sorumlulugu); M. Fehmi Ulgener, Deniz
Sigortalarinda Nedensellik ve Causa Proxima Kurali (Der Yaymevi 1994), 69-82; Emine
Yazicioglu, Tekne Sigortasi Sozlesmesi (Beta 2003), 197-198; Zehra Seker, Deniz Yoluyla Yiik
Tasinmasinda Sigorta Himayesinin Kapsami (Beta 2001), 214-219.

Sigortacinin, sigortalin zararini tazmin etme borcunun rizikolar bakimindan kapsamini
diizenleyen 1906 tarihli Birlesik Krallik Deniz Sigortalar1 Kanunu (Marine Insurance Act
1906)’nun 55. maddesinin 1. fikrasinda, Kanun’da veya sozlesme ile aksi belirtilmedikge,
teminat kapsamindaki rizikolarmn zararin etkin sebebi oldugu durumlarda sigortacinin bu tiir
zararlardan sorumlu oldugu, teminatin kapsami disindaki rizikolarin zararin etkin sebebi
oldugu durumlarda ise bu tiir zararlardan sorumlu olmadig: ifade edilmistir. Deniz sigortalari
bakimindan uygulama alani bulan bu kural, deniz sigortalar1 digindaki sigortalara da
uygulanmaktadir, bkz. FCA v. Arch [2021] UKSC 1, [163]; Samim Unan, ‘En Ust Derecedeki
Ingiliz Mahkemesi’nin (United Kingdom Supreme Court) Covid-19 Nedeniyle Meydana
Gelen Is Durmast Zararlar1 Hakkinda Verdigi 15 Ocak 2021 Tarihli “Test Case” Karari
(Financial Conduct Authority v. Arch and Others)’, Sezer Ilgin ve Biilent Sézer (eds), 2020
Sonrasinda Deniz Ticareti ve Sigorta Hukuku: Olast Sorunlar (Vedat Kitapgilik 2021) 135,
145 (s Durmast).

TCC, [18].
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bir ifade olmamasi, bunun yerine “savastan kaynaklanan” (occasioned by war)
gibi aslinda daha genis yorumlanabilecek bir ifadenin bulunmasi itibariyla énem
arz etmektedir. Ingiliz sigorta hukuku uyarinca, etkin sebebin arastirilmasinda,
zarar1 meydana getiren mantiki (tabii) sebeplerin®® belirlenmesi herhangi bir
onem arz etmemektedir’®. Etkin sebebin tespitinde Allianz v. Exeter kararinda
mahkemenin de belirtmis oldugu iizere, sagduyuya (common sense)
basvurulmahdir’®, ancak sagduyuya basvurulmasi, herhangi bir yol gésterici
kurala dayanmaksizin sadece sezgiler (unguided gut feeling) uyarinca karar
verilebilecegi anlamina gelmemektedir’. Diger yandan etkin sebebin
arastirilmasi, gereginden fazla analiz yapilmasini da gerektirmemektedir*®. Etkin
sebep, mutlaka zarara zamansal olarak en yakin sebep olmak zorunda degildir*’.

32 Mantiki (tabii) sebepler, hukuki sorumlulugun tesisi bakimindan “sonucu meydana getiren

sartlardan her biri” olarak aciklanabilir, bkz. Eren, Genel Hiikiimler, 559. Bu sebepler, Ingiliz
hukukunda “but for” 6l¢iitiiniin uygulanmasi sonucunda belirlenmekte; “but for” 6lgiitii ise
“dogal nedensellige karsilik gelmektedir”, bkz. Unan, Is Durmasi, 173. Hukuki sorumluluk
doguran bir zararin tazmininin talep edilebilmesi i¢in fiille zarar arasinda her sekilde mantiki
nedensellik bulunmasi gerekmektedir, ancak fiille zarar arasinda bu tiir bir nedenselligin
bulundugu “biitiin zararlardan faili sorumlu tutmak da adil olmayabilir” bkz. Oguzman ve Oz,
Cilt 2, 45 para 133. Bu nedenle giliniimiizde Tiirk hukukundaki hakim goriis uyarinca mantiki
sebepler dogrudan hukuken sorumluluk doguran sebepler olarak kabul edilmemekte,
“[m]antiki nedensellik zinciri iginde bir sebebin zarar1 meydana getirmeye uygun bir sebep
olup olmadigr” arastirilmaktadir, bkz. Oguzman ve Oz, Cilt 2, 45-46 para 138. Uygun
nedensellik bag1 hakkinda bkz. Eren, Genel Hiikiimler, 562-568; Eren, Illiyet, 51 vd.;
Oguzman ve Oz, Cilt 2, 45-47, para. 138-143.
FCAv. Arch [2021] UKSC 1 kararina konu olan sigorta hukuku uyusmazliginda, zararin etkin
sebebinin arastirilmasinda 6ncelikle mantiki sebeplerin tespit edilmesi gerektigi ileri siirtilmiis,
ancak Yiiksek Mahkeme bu talebi reddetmistir. Mahkemenin kararinda “nedensellik bagi
aragtirtlirken taraflarin (hangi hallerde sigorta teminatimin islerlik kazanacagi hususundaki
varsayimsal) iradelerinin dikkate alinmasi gerektigi belirtilmis ve hastalik klozlarinda “but
for” olgiitii yerine taraf iradelerine agirlik veren bir yaklasim beninsenmis” oldugu ifade
edilmistir bkz. Unan, Is Durmasi, 173. Bu karar 6ncesinde kaleme alman ve etkin sebebin
arastirilmasinda mantiki sebeplerin belirlenmesinin gerekli ancak yetersiz oldugunu ifade eden
bir karara yapilan atif igin bkz. Song, Causation I, 14. FCA v. Arch [2021] UKSC 1 karar1
sonrasinda bu goriise itibar edilmesi miimkiin gézilkmemektedir.

3% TCC, [41]. Bu husus Yiiksek Mahkeme tarafindan Yorkshire Dale Steamship Co Ltd v.
Minister of War Transport [1942] AC 691, 706 ve FCA v. Arch [2021] UKSC 1, [168]’de de
ifade edilmistir.

35 FCAwv. Arch [2021]1 UKSC 1, [168].

36 TCC, [41]. Bu husus Yiiksek Mahkeme tarafindan FCA v. Arch [2021] UKSC 1, [168]’de de
ifade edilmistir.

33

37 Etkin sebep teorisinin modern gelisiminin baglangig noktast olarak Leyland Shipping Company

v. Norwich Union Fire Insurance Society Limited [1918] AC 350 karar1 gosterilebilir (bkz.
Merkin ve digerleri, Legislation, 88). Bu kararda mahkeme, zamansal olarak zarara en yakin
sebebin dogrudan etkin sebep olarak kabul edilmesinin miimkiin olamayacagini ifade etmistir

([126)).
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Ogretide, etkin sebebin aragtiriimasinda, hangi olgunun kaginilmaz olarak zarara
sebebiyet verdigi lizerinde durulmasi gerektigine deginilmis, meydana gelen
tiirde zararin o olgunun kagmilmaz sonucu olmasimin aranmasinin gerektigi,
ancak zararin ger¢eklesen miktarda meydana gelmesinin sadece olasilik
dahilinde olmasmin (not unlikely to occur) yeterli oldugu ifade edilmistir®®.
Leyland Shipping Company v. Norwich Union Fire Insurance Society Limited
[1918] AC 350 kararmin yorumuna dayanan bu gorilisiin en azindan
kacinilmazlik ile ilgili kisminin Yiiksek Mahkeme tarafindan da F'CA v. Arch
kararinda uygulandig1 goriilmektedir. Mahkemeye gore etkin sebebin tespitinde
arastirilmas1 gereken husus, akla gelebilecek olan her durumda olmasa dahi
olaylarin olagan akis1 uyarinca hangi olgunun zarara kagiilmaz (inevitable)
olarak sebebiyet verdigidir”.

Ilk derece mahkemesinin nedensellik bakimindan esas olarak degerlendirdigi
hususlar, zararin tek bir etkin sebebi varsa bu sebebin ‘“savas” rizikosu
kapsamindaki bombanin atilmasi m1 yoksa bombanin atilmasindan seneler sonra
kontrollii sekilde patlatilmasi olgusu mu oldugu ve bombanin atilmasi ve
kontrollii sekilde patlatilmasinin her ikisinin de etkin sebep olup olmadigidir.
Mahkemeye gore, ilk durumda etkin sebep “savas” ise, “savas” rizikosu teminat
kapsami disinda birakildigindan sigortacinin meydana gelen zararlar1 tazmin
etme sorumlulugu s6z konusu olmayacaktir. Etkin sebebin bombanin kontrollii
olarak patlatilmasi1 oldugu kabul edilirse, kontrollii patlatma teminat kapsaminda
yer alan bir olgu oldugundan sigortaci tazminat1 6demekle ylikiimlii tutulacaktir.
Her iki halin de etkin sebep olarak kabul edilmesi durumunda ise, zararin bir
sebebinin teminat kapsaminda digerinin ise teminat kapsami disinda olmasi
hususunda uygulama alani bulan Wayne Tank karar1 uyarinca sigortaci zarardan
sorumlu tutulamayacaktir.

Zararin tek bir sebebinin oldugunun kabul edilmesi durumunda mahkemenin bu
sebebin savas m1 yoksa bombanin patlatilmasi olgusu mu olduguna iliskin
kararinin birden fazla dayanagi bulunmaktadir. Mahkeme, dncelikle bombanin
patlatilmas1 olgusunun, ilgili kosullar géz 6niinde bulunduruldugunda makul

38 Clarke, Proximate Cause, 288. Bu gériis, Leyland Shipping Company v. Norwich Union Fire

Insurance Society Limited [1918] AC 350 kararinin yorumuna dayanmaktadir ve ogretide
¢esitli caligmalarda bu goriisiin agikca veya ortiilii olarak desteklendigi (bkz. Song, Causation
I, 15; Song, Causation 1, 75; Aysegiil Bugra, Insurance Law Implications of Delay in Maritime
Transport (Informa Law from Routledge 2017), 23, para 2.11) veyahut elestirildigi (bkz.
William Melbourne, ‘Common Sense and Inevitable Loss: Proximate Causation in Marine
Insurance’ (2022) 28 Journal of International Maritime Law 12) g6zlenmektedir.

39 FCAv. Arch [2021]1 UKSC 1, [168].
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oldugunu ifade etmistir. Sonrasinda 2021 yilinda Yiiksek Mahkeme tarafindan
verilen FCA v. Arch kararinda Mahkeme’nin bu tiir makul hareket tarzi teskil
eden davraniglarin ayr1 bir sebep olarak kabul edilemeyecegine iliskin genel bir
yonlendirmede bulunduguna ve bu sebeple Allianz v. Exeter uyusmazliginda
bombanin kontrollii olarak patlatilmasinin ayr1 bir etkin sebep olmadigina karar
vermistir*’. Alternatif olarak ise, FCA v. Arch kararinda Yiiksek Mahkemenin bu
tiir davraniglarin ‘sebep’ olarak kabul edilemeyecegine iligkin olarak agikca bir
kural ihdas etmemis olmasindan hareketle*, yine de bombanin patlatiimasinin
ayr1 bir etkin sebep olup olamayacagini degerlendirmistir. Bu hususu ele alirken
mahkeme, zararin esasen bir patlamadan ileri geldigini, patlamanin bombanin
patlatilmasina iligkin alinmis olan makul kararin sonucu oldugunu, bu kararin
verilmesinin sebebinin ise bombanin Exeter Universitesi smurlari icinde
bulunmas1 oldugunu ifade etmistir*. Ilgili arazide bomba olmasaydi, patlamanin
meydana gelmeyecegini, bombanin hem patlayici bir silah teskil ettigini hem de
patlatilmay1 gerekli kildigin1 belirtmistir*. Ayrica bomba atildig1 anda patlamis
olsaydi, zararin etkin sebebinin bombanin atilmasi olarak kabul edilmesinin
kacinilmaz olacagini, ancak bombanin patlatilmasina iligkin olarak verilen
makul kararin bu sonucu degistirmeyecegini, bombanin varliginin hem kontrollii
sekilde patlatilmasina hem de kagimilmaz olarak zarara sebebiyet verdigini ve
son olarak bombanin atilmasi ile patlatilmasi arasinda gegen siirenin bombanin
patlayic1 etkisini yitirmesine sebep olmadigmi zikretmistir**. Ilk derece
mahkemesi, bu nedenlerle bombanin atilmasmin zararin tek etkin sebebi
olduguna ve bu nedenle sigortacinin sorumlu olmadigina hitkmetmistir.

Mahkeme, bombanin atilmasinin zararin tek etkin sebebi olduguna iliskin
kararmin isabetli olmamasi durumunda ise, alternatif olarak, bombanin atilmasi
ve patlatilmasinin her ikisinin de etkin sebep olarak zarari birlikte kaginilmaz
kildiklarmin kabul edilebilecegini ifade etmistir*’. Boylelikle mahkeme, ilgili
sebeplerin, sigortacinin da ileri siirdigli iizere “etkileri birbirine esit veya
yaklasik olarak esit bulunan ve zarar1 doguran birden fazla sebep” (concurrent
causes) olarak goriilebilecegini ve bu durumda yine sigortacinin sorumluluktan
kurtulacagimi kabul etmistir. Sigortalinin, “savas” rizikosuna iliskin istisna

40 TCC, [42].
4 TCC, [43
2 TCC,
8 TCC,
#TCC, [46
4 TCC, [54].
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hiikmiinde, bu tiir sebepler ile ilgili nedensellige iliskin higbir ifade olmamasi
ancak diger hiikiimlerde olmasinin sigortacinin hilafina yorumlanmasi gerektigi
ve bu itibarla “savas” istisnasinin, ancak savasin zararin tek etkin sebebi olmasi
durumunda uygulanabilecegi iddiasim1 da ayrica degerlendirmistir. Hiikkmii
kaleme alan aleyhine yorumlama konusunda ilk derece mahkemesi bu yorum
kuralinin sigorta sézlesmelerinde yer alan ve teminat kapsamina iligkin olan
istisna hiikiimlerine uygulanamayacagini belirtmistir*®. Ayrica mahkeme, bir
istisna hiikkmiiniin hiikmii kaleme alan aleyhine yorumlanabilmesi i¢in muglak
olmasi gerektigine, ancak s6z konusu istisna hiikmiiniin kendisinin muglak
olmadigma*’, muglakhigin sadece istisna hiikmiiniin uyusmazliga konu olayda
nasil uygulanabilecegine iliskin olarak séz konusu olduguna*® dikkat cekmistir.
Boylelikle mahkeme, zararin etkin sebebinin savag rizikosu mu yoksa bombanin
patlatilmasi olgusu mu olduguna iliskin bir belirsizlik bulunduguna ve bu
hususun aydinlatilmas1 gerektigine vurgu yapmustir.

Istinaf Mahkemesi ise, ilk derece mahkemesinin alternatif degerlendirmesi
uyarinca hiikiim kurmus ve zararin birden fazla sebebi (savas ve kontrolli
patlatma) olduguna, bu sebeplerin tek baglarina kag¢inilmaz olarak zarar
meydana getirebilecek nitelikte olmadiklarina, birlikte gercekleserek zarara
sebebiyet verdiklerine karar vermistir*’. Bu baglamda, ilk derece mahkemesinin
tek etkin sebep bulunduguna iligkin esas karariin aksine, bombanin tek basina
zarara kagiilmaz sekilde sebebiyet vermemis oldugu kabul edilmistir. Wayne
Tank karar1 uyarinca, zarara tek baslarma degil ancak birlikte sebebiyet veren
etkin sebeplerden birinin teminat kapsaminda digerinin ise teminat kapsami
disinda olmasi durumunda zararin teminat kapsami disinda kalacagina
hiikmedilmistir’®. Ayrica etkin sebeplerin ilki olan savasin, etkisini halen
stirdiirdligii stirece, ikinci etkin sebep olan kontrollii patlatmadan ¢ok uzun stire

4 TCC, [72]. Mahkeme, bu dayanagna iliskin olarak, yakin zamanda Istinaf Mahkemesi (Court

of Appeal) tarafindan verilmis olan Brian Leighton (Garages) Limited v. Allianz [2023] EWCA
Civ 8 (Brian Leighton v. Allianz) kararina atif yapmistir (bkz. TCC, [72]). Ayni husus Yiiksek
Mahkeme (Supreme Court) tarafindan verilen Impact Funding Solutions Ltd v. Barrington
Services Ltd [2016] UKSC 57 kararinda da vurgulanmustir.

47 TCC, [71].

4 TCC, [71] “dny lack of certainty arises, not from the interpretation of the clause but in

deciding how the exemption properly applies to the facts of the case”.

49 CA, [49].
S0 CA, [54].
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once meydana gelmis olmasma ragmen etkin sebeplerden biri olmaktan
¢ikmayacag ifade edilmistir’'.

2. “Savas” ifadesinin Yorumu

Her ne kadar bir savas sirasinda bomba atilmasi olgusunun sigorta sézlesmesi
uyarinca istisna edilen “savas” rizikosu kapsaminda oldugu taraflar arasinda
tartigmasiz olsa da, sigortali, so6zlesmede yer alan “savas” ifadesinin wuzak
gegmiste yasanan savaglara uygulanmasmin amaglanmis olamayacagini ifade
etmistir. Bu itibarla istisna hiikmiiniin uzak ge¢miste yasanan savaslar digindaki
savaglar1 kastettigini ve ancak zarari bu tiir savaslarm etkin sebep olarak
meydana getirdigi durumlarda uygulanabilecegini, dolayisiyla séz konusu
olayda sigortacinin istisna hiikmiine dayanamayacagini ileri stirmiistiir. Bununla
birlikte sigortali bu iddianin kabul edilmesi halinde tek basina davanin sigortalt
lehine sonuglanmasini saglamayacagini da kabul etmistir’>. Bu kabuliin
dogrulugu tartismalidir ve hangi sebeple tartigsmali oldugu bir sonraki bdliimde
ele almacaktir.

Ilk derece mahkemesi, sigortalinin bu iddiasina iliskin olarak cok kisa ve
acikliktan uzak bir degerlendirme yapmistir. Mahkemenin, istisna hiikkmiinde yer
alan “savag” kelimesinin pekala uzak ge¢miste yasanan savaslari da kapsamasi
icin der¢ edilmis olabilecegini kastettigi sonucuna varilmaktadir™. Ancak
mahkemenin hangi yorum kurallarini ne sekilde uygulayarak bu sonuca vardigi
karar metninden anlagilamamaktadir. Sonu¢ olarak mahkeme, sigortalinin
iddiasin1 reddetmistir. Sigortali, aymi iddiasini, ilk derece mahkemesinin
taraflarin varsayimsal iradelerine uygun hareket etmemis oldugunu savunarak
istinaf mahkemesi oniinde de ileri siirmiistiir’*. Ancak bu mahkeme de II. Diinya
Savasi’nin sona ermesinden yaklasik seksen sene sonra meydana gelen zarari
yine de savas rizikosundan kaynaklanmis olabilecegini, zira savas rizikosu

SbCA, [51].

52 Sigortalimin iddias1 “segimlik, ek iddialar veya esas iddiamin hakli olduguna iliskin gostergeler”
(optional, additional or mere indicators) olarak ifade ettigi hususlar arasinda sayilmistir bkz.
TCC, [73]. Sigortalinin esas iddias1 ise, bombanin kontrollii olarak patlatilmasinin zararin tek
etkin sebebi oldugudur.

Konuya iligkin olarak mahkemenin kullandig1 muglak ifade su sekildedir: “The short answer
to the point is that the parties can be taken to have agreed that damage occasioned by “war”
is excluded”, TCC [75].

3 Bkz. CA, [40].

53
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kapsaminda goriilen bombanin zarar esnasinda halen patlama giicii olduguna
vurgu yaparak iddiay1 reddetmistir>”.

Mahkemelerin bu izaha muhta¢ kararlarinin Ingiliz hukukunda sigorta
sozlesmelerinin yorumuna iligkin kurallar ¢ergevesinde tartisilmasi, hem varilan
sonucun nedensellige iliskin degerlendirmeyi etkileyebilecek olmasi hem de
Istinaf Mahkemesi kararinin temyiz edilip edilmedigine iliskin herhangi bir
verinin de heniiz mevcut olmamasi sebebiyle 6nem arz etmektedir. Bu nedenle
bir sonraki baglik “savas” rizikosunun II. Diinya Savasi’ni icerecek sekilde
yorumlanip yorumlanamayacagi sorununa deginmektedir.

III. MAHKEMELERIN “SAVAS” IFADESININ YORUMUNA
YAKLASIMLARININ DEGERLENDIRILMESI

1. Ingiliz Hukukunda Sézlesmelerin Yorumuna iliskin Kurallar Uyarinca
“Savas” Ifadesinin II. Diinya Savas’m Icerecek Sekilde Yorumlanip
Yorumlanamayacagi Sorunu

Ingiliz hukukuna tabi baz1 sigorta sézlesmelerinde, “savas” rizikosunun istisna
edildigi sozlesme hiikiimlerinde uzak gecmiste yasanan savaslardan kalma
silahlarin patlatilmasi veya patlamasinin da bu riziko kapsaminda oldugu acikca
belirtilmektedir’®. Ancak Allianz v. Exeter kararina konu olan sézlesmede bu
sekilde agik bir hiikiim bulunmadigindan, istisna hilkmiinde yer alan “savag”
ifadesinin uzak gecmiste yasanan savasglari kapsayip kapsamadigi hususu,
sozlesmenin yorumu sonucunda ¢6ziime kavusacaktir. Asagidaki ikinci baglik
altinda deginilecegi iizere, “savas” ifadesinin uzak ge¢miste yasanan savaglar
kapsamadigina iliskin herhangi bir bulgu, nedensellige iliskin bulgular1 da
etkileyeceginden 6nem arz etmektedir.

Tiirk hukukunda s6zlesmenin yorumunda kural olarak taraflarin gercek
(siibjektif) ve ortak iradelerine itibar edilirken’’, Ingiliz hukukunda taraflarin

3 CA, [43].
36 <https://miab.co.uk/app/uploads/2022/09/Allianz-Complete-Property-Owner-Policy-
Wording-Aug-2022.pdf> s.e.t. 15 Nisan 2024, 15;

<https://www.seib.co.uk/content/uploads/2022/12/Allianz-Motor-Trade-Complete-Policy-
Wording.pdf> s.e.t. 15 Nisan 2024.

576098 sayili Tiirk Borglar Kanunu (TBK) (RG T: 04.02.2011, Sayi: 27836) m. 19/1.
Sozlesmelerin yorumu ile ilgili olarak bkz. M. Kemal Oguzman ve M. Turgut Oz, Bor¢lar
Hukuku Genel Hiikiimler Cilt— 1 (B. 16, Vedat Kitapcilik 2018), 191-194 (Cilt 1); Eren, Genel
Hiikiimler, 484-493. Yorum yapilirken, taraflarin gergek ve ortak iradelerinin tespit
edilememesi durumunda giiven teorisine gore taraflarin farazi iradelerinin belirlenmesi
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varsayimsal (objektif) iradesine itibar edilmektedir®®. Sigorta sézlesmelerinde
teminat harici hallerin yer aldig1 sartlarda gecen ibarelerin hangi kurallar
uyarinca yorumlandigmin agikliga kavusturulabilmesi amaciyla asagida kisaca
bu hususa iliskin ingiliz hukuku kurallarina deginilecektir. Bu kurallarin, yakin
tarihli Yiiksek Mahkeme kararlarinda degerlendirildigi goriilmektedir™.

A. ifadelerin Kelime Anlami ve Sozlesmenin Baglami

Ingiliz hukukunda varsayimsal iradenin tespiti bakimindan, sézlesme kuruldugu
anda sozlesme taraflarmin makul olarak bilgisi dahilinde olmasi beklenen
bilgileri haiz bulunan makul bir kimsenin sozlesmeden ne anladigi Gnem
tasimaktadir®®. S6zlesmede yer alan ifadelerin sozlesmenin akdedildigi siradaki
kelime anlamina (ordinary meaning) itibar edilir, ancak kelime anlami
s6zlesmenin baglami iginde yorumlanit®. Sigorta sdzlesmelerindeki istisna

gerektigi (objektif yorum), objektif yorumun ise “genel hayat tecriibelerine, diiriistliik
kurallarina, kisaca giiven teorisine gore irade beyanmin objektif anlamini tespitten ibaret”
oldugu hakkinda bkz. Eren, Genel Hiikiimler, 490.

38 Merkin, Doctrines, 245.

3 Bkz. Investors Compensation Scheme Ltd. v. West Bromwich Building Society [1998] 1 WLR
896; Chartbrook Ltd. v. Persimmon Homes Ltd. [2009] UKHL 38; Rainy Sky SA v. Kookmin
Bank [2011] UKSC 50, [21]; Arnold v. Britton [2015] UKSC 36, [15]; Impact Funding
Solutions Ltd v. Barrington Support Services Ltd (formerly Lawyers At Work Ltd) [2016]
UKSC 57, [5]-[7); Wood v. Capita Insurance Services Ltd. [2017] UKSC 24.

0 John Birds ve Katie Richards, Birds’ Modern Insurance Law (B. 12, Sweet & Maxwell 2022),
264 “In construing contractual documents, the aim must be to find the meaning that the
document would convey to a reasonable person having all the background knowledge that
would reasonably be available to the parties in the situation in which they were at the time of
the contract’. Ayrica bkz. Merkin, Doctrines, 245. Bu yaklagimin yakin zamanda Yiiksek
Mahkeme tarafindan Wood v. Capita Insurance Services Ltd. [2017] UKSC 24 kararinda kabul
gordiigiine iliskin olarak bkz. Birds ve Richards, 264, dn. 55. Makul kimsenin, sdzlesme
kuruldugu anda sozlesme taraflarmin makul olarak bilgisi dahilinde olmasi beklenen bilgileri
haiz bulunan kimse oldugu hakkinda (“...a reasonable person, that is a person who has all the
background knowledge which would reasonably have been available to the parties in the
situation in which they were at the time of the contract...”) bkz. Lukoil Asia Pacific Pte Ltd v.
Ocean Tankers (Pte) Ltd (The Ocean Neptune) [2018] EWHC 163 (Comm), [8]. Istanbul 3.
Fikri ve Smai Haklar Hukuk Mahkemesi, E. 2021/81 K. 2022/55, T. 12.5.2022
(www.lexpera.com.tr) kararinda mahkeme, taraflar arasinda akdedilen lisans sozlesmesine
uygulanacak hukuk olarak Ingiliz hukukunun segilmis olmasindan hareketle, sézlesme
hiikiimlerinin yorumlanmasinda, Investors Compensation Scheme Ltd. v. West Bromwich
Building Society [1998] 1 WLR 896 kararina atif yapmis ve sozlesmenin “Sézlesme aninda alt
yapisint bilen makul bir insanm anlayabilecegi sekilde yorumlanmasi geregi”ne vurgu
yapmugtir.

1 Alison Padfield, Insurance Claims (B. 5, Bloomsbury Professional 2021), 52. Sézlesmenin
baglammin, bir ifadenin olagan anlami ile ¢elismesi durumunda olagan anlamin
uygulanmayacagi hakkinda bkz. Birds ve Richards, 269, para. 13-12. Wood v. Capita
Insurance Services Ltd. [2017] UKSC 24 kararinda, baglam ile olagan anlam arasinda celiski
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hiikiimleri s6zlesmenin genel baglami ig¢inde yorumlanirken, sézlesmenin
amacina uygun olan yorumun benimsenmesi gerekmektedir®®. Ayrica sigortanin
tiirlii (nrature of the insurance) sozlesmenin baglamina iligkin bir unsur olarak
degerlendirilmektedir®. Bu bilgiler uyarinca, sozlesmede yer alan “savas”
ifadesinin uzak gecmiste yasanan savaslari igerip icermedigine iligkin olarak
yapilacak yorum bakimindan, oncelikle s6zlesmenin baglaminin incelenmesi
onem arz etmektedir.

Sozlesmedeki teminat maddesi, istisnalar disindaki héllerin kapsama dahil
oldugunu ifade ederek, genis bir teminat éngérmektedir®*. Bu husus, sozlesme
ile gilidilen amacin bir ifadesi olarak kabul edilebilecektir. Sozlesmenin
amacinin bu sekilde genis teminat verme yoOniinde olmasi karsisinda, istisna
hiikmiinde yer alan “savag” ifadesinin uzak gecmiste yasanan savaslari igerecek
sekilde yorumlanmasinin teminatt daraltict bir Ozellik tasiyacagindan
sozlesmenin amacina uygun olmadigi ve bu ifadenin sdzlesmenin amacina
uygun olarak dar yorumlanmas: gerektigi ileri siiriilebilecektir®.

bulunmas: durumunda olagan anlama itibar edilmesinin reddedilmis oldugu hakkinda bkz.
Padfield, 49.

Impact Funding Solutions Ltd v. Barrington Support Services Ltd (formerly Lawyers At Work
Ltd) [2016] UKSC 57; Padfield, 51.

6 Bkz. Padfield, 52. Yazarm bu kapsamda atifta bulundugu yargi kararlari i¢in bkz. 54, dn. 9.
64

62

“Indemnify or otherwise compensate the insured against loss, destruction, damage, injury or
liability (as described in and subject to the terms, conditions, limits and exclusions of this
policy or any section of this policy) occurring or arising in connection with the business during
the period of insurance or any subsequent period for which the insurer agrees to accept a
renewal premium.” (Vurgu yazar tarafindan yapilmistir).

Teminatin bu anlamda “tiim rizikolar” (all risks) temelinde akdedilen sigortalar ile benzerlik
gosterdigi goriilmektedir. Bu tiir sigortalarda, teminat kapsami disindaki rizikolarin sézlesmeyi
kaleme alan aleyhine ve dar yorumlanmasi (contra proferentem) gerektigi ileri siiriilebilirse de
asagida agiklanacag: iizere Ingiliz hukukunda bu kuralin teminat haricinde birakilan hallere
uygulanamayacag1 yakin tarihli yargi kararlarinda ifade edildiginden, ilgili kural uygulama
alan1 bulamayacaktir. Dolayistyla dar yorumlamanin gerekgesi, hilkkmii kaleme alan aleyhine
yorum (contra proferentem) kurali yerine, sozlesmenin baglami (context) i¢inde yer alan
sOzlesmenin amacina gére yorum yapilmas: gerekliligidir. Bu yorumun, sigorta sdzlesmeleri
bakimindan da uygulama alan1 bulan ve iki olast yorum arasindan, ticari sagduyuya (business
common sense) uygun olan yorumun tercih edilmesi gerektigine iliskin kabul ile de uyumlu
oldugu ileri siiriilebilir. Bu kabuliin hukuki temeli, Yiiksek Mahkeme’nin Rainy Sky SA v.
Kookmin Bank [2011] UKSC 50 kararinda ifade edilen goriistlir ([21]: “If there are two
possible constructions, the court is entitled to prefer the construction which is consistent with
business common sense and to reject the other.”). Sozlesmenin yorumunda ticari sagduyu
tespit edilirken, sdzlesmenin ticari amacina gore degerlendirme yapilmasi ve bu amaca en
uygun yorumun segilmesi gerektiginin /nvestors Compensation Scheme Ltd. v. West Bromwich
Building Society [1998] 1 WLR 896 igtihadinda Lord Hoffmann’in kararindan anlasildig:

65
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Bu tiir bir yorumun ayrica, sézlesmenin akdedilme yili ve sézlesmede yer alan
diger teminat harici héller de g6z dniinde bulunduruldugunda, makul bir kimse
tarafindan yapilacak olan yorumla ortiistiigii ifade edilebilecektir. Zira dncelikle,
s6zlesmede yer alan “terdrizm”®® ve “siber olaylar”®’ gibi diger teminat harici
haller incelendiginde, bu rizikolarin daha “giincel” zamana isaret eden rizikolar
olduklar1 fark edilmektedir. Istisna edilen rizikolar biitiinciil olarak
degerlendirildiginde, “savas” rizikosunun da makul bir kimse tarafindan, diger
istisna edilen rizikolardaki giincellik 6zelligi ile uyumlu olarak yorumlanmasi ve
boylelikle uzak gecmiste yasanan savaslart kapsamamasi gerektigi
savunulabilecektir.  Ayrica  sozlesmenin 2021  yilinda  akdedildigi
diisiiniildiigiinde, makul bir kimse tarafindan “savas” ifadesinin ancak giincel
savaglar1 ifade ettiginin diisliniilmesinin pekédlda makul oldugu da ileri
siiriilebilecektir. Aksinin iddia edilebilmesi igin, makul bir kimsenin, tarihi
savaslarin sozlesme ile teminat altina alinan is durmasi ve mal zararlarin1 halen
meydana getirebildigini bilmesinin makul kabul edilmesi gerekmektedir. Her ne
kadar sigortacilarin bu tiir taleplerle kargilasmis veya bu tiir taleplere iliskin
duyumlar almig olmalarinin miimkiin olmasi nedeniyle “savas” ifadesini uzak
gecmiste yasanan savaslart da igerecek sekilde genis olarak yorumlamalari s6z
konusu olabilecekse de®® ilgili s6zlesmedeki gibi bir sigortalinin bdyle bir bilgiye
sahip olmasimin beklenmesinin makul kabul edilemeyecegi savunulabilecektir®.
Bu nedenle, taraflarin varsayimsal iradesinin tespitinde bagvurulan ve “sézlesme
kuruldugu anda sozlesme taraflarinin makul olarak bilgisi dahilinde olmasi

yoniinde bkz. Suzanne Robertson, ‘Making Sense of Commercial Common Sense’, (2018)
49(2) Victoria University of Wellington Law Review 279, 283.

Sozlesmede yer alan 3. sart, bkz. TCC, [59]. Bu sartin icerigine dikkat edildiginde, rizikonun
cografi smirma iligkin olarak istisnanin sadece Ingiltere, Galler ve Iskogya’da gerceklesmesi
durumunda uygulanacagini, 1987 tarihli Kara Sular1 Kanunu (Territorial Sea Act 1987)’nda
tanimlanan kara sularinda gergeklesmesi halinde ise uygulanmayacaginin ifade edildigi
goriilmektedir. Sartta yer alan tarih, her ne kadar sézlesmenin akdedilmesinden neredeyse otuz
bes sene Oncesini isaret etmekteyse de sadece tanimin yer aldifi mevzuatin tarihini ifade
etmekte olup sirf bu tarihe dayanilarak terérizme iliskin istisna hiikkmiiniin tarihte yasanmis
terdrizm olaylarini kastettigi ileri siiriilemeyecektir.

7 Sozlesmede yer alan 4. sart, bkz. TCC, [60].

%8 Sozgelimi, sdzlesme taraflarmin reasiirdr ve sedan olmasi durumunda bu sekilde yorum
yapilabilecektir, zira taraflarin kimler oldugu s6zlesmenin baglamina iliskin bir husus olup
yorumu etkileyebilecektir.

Sigortacinin uzmanlik gerektiren bilgisinin, s6zlesme haricindeki sézlesme ile ilgili deliller
(“surrounding circumstances”, “extrinsic evidence” veya ‘factual matrix” olarak ifade
edilmektedir, bkz. Padfield, 57) kapsaminda yer alamayacagma ve dolayisiyla yorumu
etkileyemeyecegine iliskin olarak bkz. Merkin, Colinvaux, 134 para. 3-023 (bu hususa iliskin
olarak yazar, GE Reinsurance Corp v. New Hampshire Insurance Co [2003] EWHC 302
(Comm) kararina atif yapmaktadir, bkz. dn. 60).

66
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beklenen bilgileri haiz bulunan bir kimsenin”, ilgili ifadeyi uzak ge¢cmiste
yasanan savaglari icerecek sekilde anlamasinin beklenemeyecegi ileri
stirtilebilecektir.

B. Hiikmii Kaleme Alan Aleyhine Yorum (Contra Proferentem)

Sozlesmelerin yorumunda bagvurulan kurallardan bir digeri, hiikkmii kaleme
alanin aleyhine yorumlanmasi gerektigine iliskin contra proferentem kurahdir™.
Sigortali, “savag” rizikosuna iligkin istisna hitkmiinde, etkileri birbirine esit veya
yaklasik olarak esit bulunan ve zarar1 doguran birden fazla sebep (concurrent
causes) ile ilgili hi¢bir ifade olmamasina dayanarak ve diger hiikiimlerde birden
¢ok sebebin bulunmasi durumuna atif olmasindan hareketle, savas istisnasinin
sadece savasin tek etkin sebep oldugu durumlarda uygulanabilecegini, zarara
etkili sebeplerden biri olmas1 durumunda bu istisnanin uygulanamayacagini ileri
stirmiistiir. Bu savina temel olarak, savas istisnasinin sigortacinin hilafina
yorumlanmas: gerektigini ifade etmistir. Ik derece mahkemesi, istisna hiikmiine
bu yorum kuralinin uygulanmasinin miimkiin olmadigina hiikkmetmistir.
Mahkemenin bu kararimin, yukarida da izah edildigi iizere’' sigorta
sozlesmelerinde yer alan istisna hiikiimlerine hiikmii kaleme alan aleyhine
yorum kuralinin isletilemeyecegine dayandigi goriilmektedir. Istisna hiikmiinde
gecen nedensellige iligkin ifadelerin yorumunda bu kural isletilmezken, ayni
hiikkiimde gecen “savag” ifadesinin yorumu bakimindan da ilgili kuralin
uygulanmasi miimkiin géziikkmemektedir. Bu nedenle ilgili mahkeme kararlari
uyarinca “savag” ifadesini dar yorumlamak amaciyla hilkkmi kaleme alan
aleyhine yorum (comntra proferentem) kuralina bagvurulamayacagi
savunulabilecektir.

C. Piyasa Uygulamasi

Yukaridaki degerlendirmelere ek olarak, bir yandan, sigortaci ile sigortali
arasinda uzak ge¢miste yasanan savaglar sirasinda atilan bombalarin seneler
sonra patlamasi veya patlatilmasindan zarar dogabilmesine iliskin olarak
sigortact lehine bir bilgi asimetrisi oldugu ve sigortacinin diledigi takdirde uzak
gecmiste yasanan savaglart da (acikga) kapsam disinda birakabilecegi ileri
siiriilebilir. Ancak diger yandan, bu savunmanm Ingiliz hukuku uyarinca
sozlesmenin yorumunda dogrudan kabul gérmesi miimkiin goziikkmemektedir.

70 Sigorta sdzlesmeleri 6zelinde bu kuralin yorumu i¢in bkz. Padfield, 64-67; Merkin, Doctrines,
250-252; Merkin Colinvaux, 136-142 para. 3-027-3-040; Birds ve Richards, 270-272.

1 Bkz. IL1.
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Bunun yerine bu tiir savaslarin agikga istisna kapsaminda olmasi veya bu
istisnanin  disinda birakilmasinin, mahkemelerce “sézlesme haricindeki
sozlesme ile ilgili deliller” olarak kabul edilen piyasa uygulamasi (market
practice)’* teskil ettiginin ispat edilmesi sigortali lehine sonug dogurabilecektir.
Piyasa uygulamasinin, uzak geg¢miste yasanan savaglar sirasinda kullanilan
silahlarin savas istisnasinda (istisna kapsaminda veya haricinde olarak) ag¢ik¢a
belirtilmesi yoniinde oldugu durumda, yorum bu uygulama uyarinca
yapilacaktir. Bu itibarla, piyasa uygulamasinin, kavramsal olarak bu silahlarin
savas rizikosundan ayr1 olarak degerlendirilmesi, duruma gore savas rizikosunun
kapsamina alimmas1 veya bu kapsamin disinda birakilmasi yoniinde oldugu ileri
stiriilebilecektir. Uyusmazlia konu olan soézlesmenin genis bir teminat
Oongordiigli de disiiniildiigiinde, piyasa uygulamasiyla bagdasmayan, uzak
gecmiste meydana gelen savaglar sirasinda atilan silahlarin istisna hiikmiinde hig
belirtilmemesi olgusunun, bu silahlari savas rizikosunun disina c¢ikardigi
savunulabilir.

Bir hususun piyasa uygulamasi teskil edip etmedigi olgusal bir degerlendirme
gerektirdiginden, yukarida belirtilen sekilde yorum yapilabilmesi i¢in, dncelikle
uygulamada kullanilan s6zlesme Orneklerinde gecen ifadelerin incelenmesi
gerekecektir. Ancak bu noktada bir uygulamanin “piyasa uygulamasi” teskil
etmek i¢in ilgili piyasa i¢inde ne kadar genis bir uygulama alan1 olmas1 gerektigi
de tartigilacaktir. Ayrica piyasa uygulamasinin, tiim sigorta tiirleri bakimmdan
genel olarak mi, yoksa sadece uyusmazlik konusu sigorta tiirii bakimmdan mi1
mevcut olmasi gerektigi, degerlendirmeye agik bir husus olarak diisiiniilebilir.
Sozgelimi “savas” rizikosu istisnasini i¢eren bazi insaat sigortalarinda, gizli
savag silahlarinin patlamasindan dogan zararlarin, “savas” istisnas1 dahilinde
olmadigina iliskin hiikiimler yer alabilmektedir”. Bunun yani sira, Allianz v.
Exeter kararma konu olan sigorta tiirline benzer bazi sigortalarda “savas”

2 Thomas Crema v. Cenkos Securities Plc [2010] EWCA Civ 1444.

73 Richard Radevsky ve Doug Scott, ‘War and Terrorism — Collateral Consequences for
Engineering and Construction Insurers’ (International Association of Engineering Insurers
49th Annual Conference — Qatar 2016, Conference Paper) <https://www.imia.com/wp-
content/uploads/2022/10/war-and-terrorism-19.8.22.pdf> s.e.t. 15 Nisan 2024, 9 “It is agreed
that loss or damage or liability caused by hidden bombs, landmines, ammunition or other
engines of war left below ground or water prior to commencement of work in connection with
the Project shall not be considered as "war risks" as excluded by General Exception 1
hereof”’(Serbest terciime: “Ingaat ile ilgili ¢alismalarin baglamas1 6ncesinde yerin altinda veya
suda bulunan gizli bombalar, kara maynlari, cephaneler ve diger savas silahlarindan
kaynaklanan ziya, hasar ve hukuki sorumluluk, “savas” istisnasi kapsaminda degildir”).
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ifadesinin uzak gegmiste yasanan savaslari da icerdigi’* veya gecmiste yasanan
savaslar ile giincel savaslar arasindaki farkin acikca belirtildigi” goriilmektedir.
Savas ile ilgili rizikolar1 teminat kapsami disinda birakan veya teminat
kapsamina alan kimi deniz sigortas1 sdzlesmelerinde’® ise “savas”tan dogan
zararlar ve “terk edilmis mayinlar, torpiller, bombalar veya diger savas
silahlar””’ndan dogan zararlar ayr1 olarak sayilmaktadir’®. Ozellikle, savas

74 Bkz. dn. 56. Ayrica bkz. <https://www.stgilesgroup.co.uk/assets/downloads/Allianz-
complete-flatowner-policy-wording_acom687_11.pdf> s.e.t. 15 Nisan 2024, 15.

<https://connect.avivab2b.co.uk/broker/resources/document-library/property-owners/>  s.e.t.
15 Nisan 2024, CPO (CHC) Policy All Risks, 30, (““Policy Exceptions 1 (a) and (c) will not
apply in respect of Damage to the Property Insured caused by or resulting from the detonation
of munitions of war or parts thereof, at or within one mile of the boundary of The Premises,
provided that the presence of such munitions does not result from a state of war current at the

time of the Damage”. Vurgu yazar tarafindan yapilmustir).

Milletleraras: sigortacilik uygulamasinda, gemi ile yiike iliskin menfaatlerin sigortalandigi
sozlesmelerde savas rizikolarinin teminat kapsaminda oldugu hallerde bu sdzlesmelerin
icerigine dahil edilen sartlarda yer verilen kavramlara iligkin bilgi i¢in bkz. Melisa Konfidan,
‘Savas Rizikolarinin Deniz Tehlikelerinden Ayirt Edilmesi’, Ismail Demir (ed) Ukrayna Rusya
Savasi’min Deniz Sigortalarima Etkisi Konferansi Tam Metin Bildiri Kitabi (DEHUKAM
Yayinlar1 2024) 37, 43-45.

77°01.10.1983 tarihli ve 01.11.1995 tarihli Zaman ve Yolculuk Uzerine Enstitii Tekne Sigortas
Sartlar; 01.11.2002 tarihli Uluslararas1 Tekne Sigortasi Sartlar; 01.01.2009 ve 01.01.1982
tarihli Enstitii Yiik Sartlar1 (A), (B), (C) kapsaminda, “derelict mines torpedoes bombs or other
derelict weapons of war” ifadesi yer almaktadir. Bu ifadedeki “derelict” ibaresinin bazi
eserlerde “basibos” ve “sahipsiz” (bkz. Ulgener, Sigortacimin Sorumlulugu, 294) veya
“savastan kalma (basibos)” olarak (bkz. Seker, 176) ifade edildigi goriilmektedir. Tiirkiye’de
faaliyet gosteren bazi sigorta sirketlerinin Enstitli sartlariin Tiirkce terclimesini igeren
sozlesme metinlerinde ise “derelict” ifadesini “terk edilmis” olarak kullandiklar
gozlenmektedir. Bu caligmada ilgili ibare “terk edilmig” olarak terciime edilmis ve
kullanilmistir. Bu tercihin sebebi, ilgili sartin, hem kelimenin olagan anlami uyarinca, hem de
Costain-Blankevoort (UK.) Dredging Co. Ltd. v. Davenport (The Nassau Bay) [1979] 1
Lloyd’s Rep. 395 karar1 sonrasinda bu karara tepki olarak eklenmis olmasindan hareketle ilgili
karar uyarinca yorumlanabilecek olmasi ve “terk edilmis” ifadesinin bu her iki durumu da
kapsayabilecek bir ifade olmasidir. Kararin ayrintilarina asagida V.1.’de deginilmektedir.

78 01.10.1983 tarihli Zaman Uzerine Enstitii Tekne Sigortas1 Sartlari (Institute Time Clauses —
Hulls) 23.1 ve 23.3; 01.10.1983 tarihli Yolculuk Uzerine Enstitii Tekne Sigortas1 Sartlari
(Institute Voyage Clauses — Hulls) 20.1 ve 20.3; 01.11.1995 tarihli Zaman Uzerine Enstitii
Tekne Sigortas1 Sartlar1 (Institute Time Clauses — Hulls) 24.1 ve 24.3; 01.11.1995 tarihli
Yolculuk Uzerine Enstitii Tekne Sigortast Sartlar1 (Institute Voyage Clauses — Hulls) 21.1 ve
21.3; 01.11.2002 tarihli Uluslararas1 Tekne Sigortas1 Sartlar1 29.1 ve 29.3; 01.10.1983 tarihli
Zaman Uzerine Enstitii Tekne Sigortas1 Savas ve Grev Sartlar (Institute War and Strikes
Clauses — Hulls Time) 1.1 ve 1.3; 01.10.1983 tarihli Yolculuk Uzerine Enstitii Tekne Sigortasi
Savags ve Grev Sartlar1 (Institute Voyage Clauses — Hulls) 1.1 ve 1.3; 01.11.1995 tarihli Zaman
Uzerine Enstitii Tekne Sigortas1 Savas ve Grev Sartlar1 (Institute War and Strikes Clauses —
Hulls Time) 1.1 ve 1.3; 01.11.1995 tarihli Yolculuk Uzerine Enstitii Tekne Sigortas1 Savas ve
Grev Sartlar1 (Institute Voyage Clauses — Hulls) 1.1 ve 1.3; 1.1.1982 tarihli Enstitii Yiik
Sartlar1 (A), (B) ve (C) 6.1 ve 6.3; 1.1.2009 tarihli Enstitii Yiik Sartlar1 (A), (B) ve (C) 6.1 ve

75

76
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rizikolarimi teminat kapsamina alan kimi tekne sigortasi sozlesmelerinde,
teminat kapsamindaki héller iginde savastan dogan zararlar ve “terk edilmis
olsun olmasin savas maylari, torpiller ve savag silahlarindan dogan zararlar”
ayr1 olarak belirtilmekte, boylelikle bu ifadeler farkli rizikolar olarak kabul
edilmektedir”®.

Sonug olarak, yukarida anilan bazi nedenlerle, “savas” ifadesinin uzak gecmiste
yasanan savaglar1 ve bu savaglar esnasinda kullanilan ancak patlamayan savas
silahlarin1 kapsamadig1 ileri siiriilebilecektir. Bu yondeki bir bulgunun
nedensellik bakimindan yapilan degerlendirmeye etkisi asagidaki baslik altinda
ele alinmaktadir.

2. “Savas” Ifadesinin II. Diinya Savasi’m Kapsamadig1 Yoniindeki Tespitin
Nedensellige Iliskin Degerlendirmeye Etkisi

Mahkemelerin “savasg” ifadesinin yorumuna iligkin yaklagimlarinin aksine,
sozlesmedeki istisna hiikmiinde yer alan “savas” ifadesinin uzak gec¢miste
yasanan savaglart kapsamadigi kabul edilirse, bu husus mahkemelerin
nedensellige iliskin bulgularim1 da etkileyecektir. Ilk derece mahkemesinin,
bombanin atilmasi ve zararin meydana geldigi sirada ayn1 yerde bulunmasinin
tek etkin sebep olduguna iliskin vermis oldugu karar bakimindan, bu olgularin
zarar1 kacinilmaz kildig1 bir an i¢in kabul edilse dahi, olgularin istisna edilen
“savag” rizikosu kapsaminda degerlendirilemeyeceginden hareketle, sigortacinin
istisna hiikmiine dayanamayacagi ileri siiriilebilecektir. Bu itibarla, bombanin
patlatilmasi olgusunun zarari kagmilmaz kilan tek etkin sebep oldugu ve bu
rizikonun teminat kapsaminda olmasi nedeniyle sigortacinin zarardan sorumlu
oldugu savunulabilecektir. “Savas” rizikosunun bu farkli yorumu, istinaf
mahkemesi tarafindan da onanan ve ilk derece mahkemesinin bomba ile
bombanin patlatilmasinin birden ¢ok ve zarara etkili sebep olduguna iliskin
alternatif kararini da etkileyecektir. Zira zarara etkili sebeplerden biri (bombanin
atilmasi ve zarar esnasinda zararin meydana geldigi yerde bulunmasi) istisna

6.3; 1.1.1982 tarihli Enstiti Savas Sartlar1 (Yiik) ve 1.1.2009 tarihli Enstitii Savas Sartlar
(Yik) 1.1 ve 1.3.

79 Hellenic War Risks Rules 2024,
<https://www.hellenicwarrisks.com/fileadmin/uploads/hellenic/Docs/PDFs/HWRB_Ruleboo
k 2024.pdf> s.e.t. 15 Nisan 2024, 2A.2.1 numarali sart “savas”, 2A.2.3 numarali sart ise “terk
edilmis olsun olmasin savag mayinlari, torpiller ve savas silahlarindan dogan zararlar”a
iliskindir. NorthStandard War Risks Rules 2023-2024’te de benzer sartlar bulundugu
goriilmektedir, <https://www.standard-
club.com/fileadmin/uploads/standardclub/Documents/Import/publications/rules/2023/War_ri
sks_rulebook 202324.pdf>s.e.t. 15 Nisan 2024, 2A.2.1 ve 2A.2.3.
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hilkkmiiniin kapsamina girmiyorsa ve diger etkin sebep de teminatin
kapsamindaysa, Wayne Tank karart uygulama alan1 bulmayacak ve sigortact
zarardan sorumlu tutulacaktir. Bu gerekgeler nedeniyle, “savas” ifadesinin uzak
gecmiste  yasanan savaslari  kapsamamasi, davanin sigortali lehine
sonug¢lanmasini saglayabilecektir.

Hem bombanin atilmasinin hem de zararin meydana geldigi araziye atildiktan
seksen sene sonra halen patlamamis olmasinin® mahkemeler tarafindan “savas”
rizikosu kapsaminda degerlendirildigi gozlenmektedir. Bu siire zarfinda
bombanin etki giiciiniin zayiflamadig1 ve dolayisiyla 2022 yilinda meydana
gelen patlamanin etkin sebebinin atilan bomba olabilecegi zikredilmistir®'. Tlk
derece mahkemesinin karar1 sonrasinda, bombanin atilmasi ile patlatilmasi
arasinda gecen siire iginde bombanin patlamamasi sonucunda “terk edilmis savas
silah1” (derelict weapon) haline geldigi, bu rizikonun s6z konusu olmasi
durumunda “savag” istisnasmnin artik uygulanmayacagi ifade edilmistir®®.
Mahkeme kararlarina temel teskil eden uyusmazliga konu olan sigorta
sozlesmesinde acik¢a istisna edilmeyen rizikolar teminat kapsaminda
sayildigindan, bombanin bu goriis uyarinca terk edilmis savas silahi olarak
kabuliiniin savag istisnasinin  uygulanamamasma sebebiyet verecegi
savunulabilecektir. Terk edilmis savas silahlarinin meydana getirdigi zararlar,
ayn1 zamanda tekne ve yiik sigortalarina eklenen Enstitii Sartlari’'nda “savas”
rizikosundan ayrn bir sekilde teminat kapsaminda veya teminat kapsami disinda
tutulabilmektedir ve bu itibarla ilgili rizikonun yorumlanmasi 6nem arz
etmektedir.

IV. ENSTITU SARTLARI’NIN EKLENDIGi TEKNE VE YUK
SIGORTASI SOZLESMELERi BAGLAMINDA
DEGERLENDIRMELER

Allianz v. Exeter kararinda yeterince tartisilmayan, ancak karari etkileyebilecek
olan savas istisnasinin uzak gecmiste yasanan savaslar1 kapsayip kapsamadigi
sorununun, tekne ve ylik sigortalar1 bakimimdan da 6nem arz edip etmeyeceginin
ayrica degerlendirilmesi gerekmektedir. Oncelikle, karara konu olan ve savas

80 TCC, [46] “As a matter of common sense, the dropping of the bomb and its consequent

presence at the site, was the proximate cause of the damage”.

81 TCC, [48]-[49].

82 John Curran, ‘Proximate Cause: Don’t Mention the War Exclusion’ (Indemnity Legal, 17
Nisan  2023)  <https://www.indemnitylegal.co.uk/news-insights/proximate-cause-dont-
mention-the-war-exclusion> s.e.t. 15 Nisan 2024
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esnasinda karaya atilan ancak yaklasik seksen sene boyunca patlamayan bomba
ile deniz sigortalar1 baglaminda denize birakildiktan seneler sonra patlayan
mayinlar ve sair savas silahlar1 arasinda benzesim kurulabileceginin ifade
edilmesi gerekmektedir*. Ayrica, uyusmazlik konusu bombanin deniz
sigortalar1 baglaminda muadili olan mayinlar, torpiller vb. savas silahlarinin
uzun siire patlamamasi durumunun, bu silahlar, tekne ve yiik sigortasi
sozlesmelerine eklenen Enstitii Sartlari’nda yer alan ve “savas” rizikosundan ayri
olarak diizenlenen “terk edilmis mayinlar, torpiller, bombalar veya diger terk
edilmis  savas  silahlann”  ifadesinin  kapsaminda  degerlendirilip
degerlendirilemeyecegi de ele alinmalidir. “Savas” ile “terk edilmis mayinlar”
rizikolarimin her ikisinin de teminat kapsami disinda tutuldugu ve sadece deniz
rizikolarina karsi teminat saglayan sézlesmeler bakimindan ilk bakista zararin
savas rizikosundan mi1 yoksa terk edilmis mayinlardan m1 dogdugunun akademik
bir tartigmanin Stesine gegmeyecegi ileri siiriilebilecektir. Ancak sézlesmede yer
alan “savag” ifadesinin, uzak ge¢cmiste yasanan savaslar1 kapsayacak kadar genis
yorumlanamayacagi durumlarda, bu tiir savaslar esnasinda birakilan ancak
patlamayan mayimlarin sonradan patlamasinin sebep oldugu zararlarin artik
“savag” rizikosundan dogmadig1 savunulabilecek, boylelikle sigortacinin “terk
edilmis mayinlar’a iliskin istisna héline dayanip dayanamayacagmin tespiti
onem kazanacaktir. Bu tespit, asagida goriilecegi iizere, her ne kadar Ingiliz
hukuku uyarinca yapilacak olsa da Enstitii Sartlari’nin Tiirkiye’de akdedilen
tekne ve yiik sigortasi sozlesmelerine de eklenmesi nedeniyle bu soézlesmeler
bakimindan da baz1 durumlarda 6nem arz edebilecektir. Bu durumlar bir sonraki
baglik altinda ele alinacaktir.

1. “Terk Edilmis Mayinlar, Torpiller, Bombalar veya Diger Savas Silahlar”
Rizikosu

Bu riziko, Costain-Blankevoort (UK.) Dredging Co. Ltd. v. Davenport (The
Nassau Bay)** karar1 sonrasinda, bu kararim etkisini bertaraf etmek icin Enstitii

8 Rusya-Ukrayna savag1 gibi giincel savaslara iligkin haberlerde de heniiz patlamamis olan deniz

ve kara mayinlar ile karaya atilmig olan bombalarin arz ettigi tehlikeye vurgu yapilmaktadir,
bkz. Cahal Milmo, ‘Ukraine Faces Decades of Landmine Tragedies from Unexploded Russian
Munitions’ (iNews, 22 Mart 2022) <https://inews.co.uk/news/ukraine-faces-deadly-legacy-of-
landmines-and-unexploded-munitions-leading-uk-charity-warns-1532753> s.e.t. 15 Nisan
2024; Aine Quinn, ‘Removing Russian Sea Mines Near Key Ukraine Ports Could Take
Months: UN’ (Insurance Journal, 9 Haziran 2022)
<https://www.insurancejournal.com/news/international/2022/06/09/671128 htm> s.e.t. 15
Nisan 2024.

8119791 1 Lloyd’s Rep. 395. Bu karara Tiirk hukuku dgretisinde deginen bazi eserler igin bkz.
Yazicioglu, 161 dn. 102; Seker, 177.
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Sartlari’na eklenmistir®. Karara konu olan olayda II. Diinya Savasi’nin sona
ermesini takiben savagla ilgili mithimmat tamamen baris¢il amaclarla denize
dokiilmiis, bu olaydan seneler sonra 1974 yilinda ilgili mithimmat patlayarak bir
tarak gemisinin hasara ugramasina ve batmasina sebep olmustur. Sigortaci,
donatana, ilgili zarar miktarinca tazminat 6demistir, ancak Ingiltere’de o sirada
yiiriirliikte bulunan bir vergi mevzuati*® uyarinca ilgili tazminat {izerinden vergi
tahsil edilebilecegine dayanilarak donatandan bu tazminatin bir kismm vergi
olarak 6demesi talep edilmistir. Donatan ise ilgili mevzuatta yer alan ve geminin
ztyamnin savas rizikosundan®’ dogmas1 durumunda vergi tahsil edilemeyecegine
iligkin istisnaya dayanarak vergiden muaf tutulmasi gerektigini ileri stirmiistir.
Uyusmazlik, patlamanin bir tiir savas rizikosu olarak kabul edilen “savas benzeri
fiiller”in (warlike operations) sonucu olup olmadig1 noktasinda diigtimlenmistir.
Mahkeme, mithimmatin yol a¢tig1 zararin, mithimmat savasin sona ermesi
sonrasinda — barig zamaninda — denize dokildiigii icin savas benzeri fiil
sonucunda meydana gelmedigine hiikmetmistir. Bu karar iizerine, savas
sonrasinda denize dokiilse dahi bu tiir mithimmatin yol agtig1 zararlarin savas
teminati veren sigortacilarm sorumlulugu kapsaminda olmasini saglamak
amaciyla “terk edilmis maynlar, torpiller, bombalar veya diger savas silahlar1”
rizikosu savag rizikolarina kars1 teminat saglayan sigortalara eklenmis, deniz
rizikolarina kars1 teminat saglayan sigortalarda da teminat kapsami disinda
birakilmaya baslanmistir®®.

85 Bennett, 435 para. 13.84. Tlgili ifadenin “biiyiik olastlikla” bu kararin etkilerini bertaraf etmek

icin eklendigi yoniinde N. Geoffrey Hudson, Tim Madge ve Keith Sturges, Marine Insurance
Clauses (B. 5, Informa Law from Routledge 2012), 343. “Terk edilmis” (derelict) ifadesi ile
ilgili olarak The Nassau Bay kararina atif yapan diger baz1 eserler i¢in bkz. Michael Davey,
James Davey ve Oliver Caplin, Miller’s Marine War Risks (B. 4, Informa Law from Routledge
2020), 119 para. 15.5; Gilman ve digerleri, 1304 para 24-32. {lgili ifadeye iliskin olarak The
Nassau Bay kararina hi¢ atif yapmayan bazi eserler i¢in bkz. John Dunt, Marine Cargo
Insurance (B. 2, Informa Law from Routledge 2015); Keith Michel, War, Terror and Carriage
by Sea (LLP 2004).

Enstitli Yiik Sartlar1 (Tiim Rizikolar) bakimindan, “terk edilmis mayinlar ...” rizikosunun
teminat kapsami disinda oldugunu, “terk edilmis” olmayan maynlar ve benzeri savas
silahlarindan dogan zararlarin ise teminat kapsaminda olduguna iliskin olarak bkz. Davey ve
digerleri, 122 para. 15.17.

8 The Capital Allowances Act 1968.

87 Tlgili mevzuatta gecen “savas rizikosu” ifadesi, 1939 tarihli Savas Rizikolarma Iliskin
Sigortalar Kanunu’ndaki (War Risks Insurance Act) tamm goz oniinde bulundurularak, o
donemin mutat deniz sigortalar1 sozlesmelerinde (“ordinary English policy of marine
insurance”) kapsam disinda birakilan savas rizikolar1 uyarinca yorumlanmustir.

88 Bennett, 435-436 para. 13.84.
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Bu karar Oncesindeki donemde, savas rizikolar1 i¢in teminat veren Enstitii
Sartlari’'nda “maynlar, torpiller, bombalar veya diger savas silahlan”
rizikosunun yer ald1g1*’, bu rizikonun da I. Diinya Savasi’nin sona ermesinden
seneler sonra, bu savas esnasinda atilmis mayinlarin ve diger savas silahlarinin
yol actif1 zararlarin tartismaya yer vermeyecek sekilde teminat kapsamina
alinmasi igin derg edildigi belirtilmistir”. Ayrica bu rizikoda yer alan “derelict”
(terk edilmis) ifadesinin 1982’den &nce mevcut olmadigi ifade edilmistir’'.
Rizikonun bu ifadeyi de igeren giincel hélinin, “terk edilmis” ifadesinin kelime
anlami temel almmarak mi, yoksa The Nassau Bay karar1 uyarinca mi
yorumlanmasi gerektigi, Ingiliz hukuku acisindan énem arz eden bir konudur.

Yukarida belirtilmis oldugu iizere, Ingiliz hukukunda sdzlesmelere uygulanan
yorum kurallar1 uyarinca, sdzlesmede yer alan ifadelerin s6zlesmenin
akdedildigi siradaki kelime anlamina (ordinary meaning) itibar edilir’?, ancak
kelime anlami sozlesmenin baglanmi icinde yorumlamir®. Sozlesmenin
baglaminin, bir ifadenin kelime anlami ile g¢elismesi durumunda ise kelime
anlaminin uygulanmayacag1 ifade edilmistir™. Birlesik Krallik Yiiksek
Mahkemesi’nin yakin tarihli bir kararinda®®, 1983 tarihli Enstitii Savas ve Grev
Sartlar1 kapsaminda yer alan bir istisna hiikmiiniin®® yorumunda, bu Sartlar’in
kaleme alindiklar1 ve uygulanmaya baslandiklar1 andaki yerlesik igtihatlarin —
s6zlesmenin baglamina iliskin olduklari igin —dikkate alinmas1 gerektigi’’, bu
itibarla sartlarin uygulanmasindan hemen 6nceki baglam ve dolayisiyla kararlara
itibar edilecegi’®, istisna hiikkmiinii kaleme alanlarin bu ictihatlar1 géz 6niinde

8 J. Kenneth Goodacre, Goodbye to the Memorandum: An In-depth Study of the Standard Cargo,
War, and Strikes Clauses (Witherby & Co. Ltd 1988), 198; Hudson ve digerleri, 343.

% Goodacre, 198.

°l  Goodacre, 199.

92 fstanbul 3. Fikri ve Simai Haklar Hukuk Mahkemesi, E. 2021/81 K. 2022/55, T. 12.5.2022
(www.lexpera.com.tr) kararinda mahkeme, taraflar arasinda akdedilen lisans sozlesmesine
uygulanacak hukuk olarak ingiliz hukukunun secilmis olmasindan hareketle, “sézlesme
hiikiimleri dogal ve siradan manada lafzi olarak yorumlanir” demek suretiyle ifadelerin kelime
anlami uyarinca yorum yapilmasi gerektigine vurgu yapmustir.

93 Padfield, 52.

% Bkz. dn. 61.

% Navigators Insurance Company Limited and others v. Atlasnavios-Navegacao LDA (formerly

Bnavios-Navegacao LDA) [2018] UKSC 26. Uyusmazlik konusu olan sdzlesmenin her iki

tarafi da tacirdir.

m. 1.5. “any person acting maliciously”.

o7 [15], [28].

% Boylelikle mahkeme, ilgili istisna hiikmiiniin yorumunda 1968 ve 1982 tarihli iki mahkeme
kararin1 géz 6niinde bulundurmustur.

96
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bulundurarak hareket ettiginin kabul edilecegi®® ifade edilmistir. Bu yaklagim
uyarinca, “terk edilmis” ifadesinin yorumunda, taraflarin varsayimsal iradesinin
tespiti bakimindan The Nassau Bay kararina itibar edilmesi gerektigi ileri
stiriilebilecektir. Diger taraftan, sdzlesmenin yorumunda, sdzlesme kuruldugu
anda sozlesme taraflarmin makul olarak bilgisi dahilinde olmasi beklenen
bilgileri haiz bulunan bir kimsenin s6zlesmeden ne anladiginin 6nem tasidigi
yukarida belirtilmisti'®. Bu nedenle, her ne kadar matbu sézlesme hiikiimlerini
kaleme alan sigortacilarin bu hiikiimleri diizenlerken yargi kararlarmi goz
onlinde bulundurduklar1 kabul edilebilecek olsa da ilgili hiikiimlerin yargi
kararlarmma dayandigi hususunun sigorta ettiren tarafindan bilinmesinin
beklenmesinin makul olup olmadig1 tartismaya acik bir husustur. Makul
olmamasi1 durumunda, ilgili yargi kararma degil, istisna hiikmiiniin sézlesme
baglamindaki kelime anlamma itibar edilmesi gerektigi ileri siiriilebilecektir.
Dolayisiyla ilgili hiikiim, asagida, hem “terk edilmis” ifadesinin kelime anlamu,

hem de The Nassau Bay karar1 uyarinca ele alinacaktir'®.

A. Rizikonun, “Terk Edilmis” ifadesinin Kelime Anlami Uyarinca Yorumu

Hikkmiin, deniz rizikolarina iliskin teminat saglayan sigortalarda istisna
kapsaminda, savasg rizikolarina iligkin teminat saglayan sigortalarda ise teminat
kapsaminda oldugu yukarida ifade edilmisti. Terk edilmis (derelict) ifadesinin
kelime anlami, birakilmig, basibos, siiriikkleniyor olmay1 icermektedir. Bir savas
silahinin “terk edilmis” olmas1 bu anlamda hem cografi hem de zamansal olarak
incelenmelidir. Bu incelemede, silahlarin savag sirasinda atilmis olup olmamasi,
silahlarin yol agtig1 zararin meydana geldigi cografyanin savas ile ilintili bulunup
bulunmamasi ve silahlarin kullanilmasi ile yol agtiklar1 zarar arasindaki siirenin
rizikonun yorumu ve uygulanmasi bakimindan etkisi ve Onemi {izerinde
durulmalidir.

Oncelikle, savas sirasinda kullanilan silahlarmn savas siirerken zarara sebebiyet
vermesi durumunda bu zararlarin “savag” rizikosundan dogdugu ileri

siiriilecektir'®. Ancak savas sirasinda kullanilip da patlamayan veya savasin

9 [28] “The more helpful approach is therefore to read the phrase in those Clauses in its

immediate context and in the light of the recent marine insurance authorities to which I have
referred which must have been in the drafters’ mind.” (Lord Mance).

100 Bkz. III.1.A.
101 {fadenin, kelime anlami1 ve The Nassau Bay karar1 uyarinca yorumlanmasi gerektigine iliskin
oOne siiriilen baz1 goriislerin aktarildig bir eser i¢in bkz. Seker, 176-177.

102 Bkz. yiik sigortalarina iliskin olarak, Dunt, 10.22; Gilman ve digerleri, 1304 para. 24-32. Savas
teminat1 veren sozlesmelerde, mayin ve sair savas silahinin halen devam eden bir savag varken
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sona ermesini takiben barigcil amaglarla denize dokiilen ve ancak savastan
seneler sonra zarara sebebiyet veren silahlarin “savas” rizikosundan ileri gelip
gelmedigi, bu riziko ile baglantili olup olmadig tartismaya agik bir husustur. Bu
baglamda Oncelikle savas silahinin savas sirasinda atilip atilmadiginin, “terk
edilmis” ifadesinin yorumuna etkisi iizerinde durulmasi gerekmektedir.
Kelimenin olagan anlami, savas silahinin hem savas siiresince hem de savastan
sonra kullanilmasi durumunu kapsayacak kadar genis olarak yorumlanmaya
aciktir. Ancak ifadenin herhangi bir sinir getirilmeden yorumlanmasi, bu riziko
ile savag rizikosunun ayirt edilememesine sebebiyet verebilir. Bu rizikolarin her
ikisinin de ya birlikte teminat kapsaminda ya da birlikte teminat diginda olmasi
itibartyla baslangicta bu tartigmanin sadece akademik oldugu diisiiniilebilir.
Ancak zararin savasin nihayete ermesinden seneler sonra meydana geldigi
hallerde, Allianz v. Exeter kararinda oldugu gibi savasin uzak gecmiste yasanan
savas olarak degerlendirildigi ve sozlesmedeki “savas” rizikosunun bu tiir
savaslar1 kapsamadigi ileri siiriilebilecektir'®. Béyle bir durumda, sdzlesme ile
savas ve terk edilmis silahlar rizikolarinin her ikisi de istisna edildiyse, “savas”
istisnasina dayanamayacak olan sigortacinin, tazminat talebini reddedebilmesi
icin “terk edilmis silahlar” rizikosuna dayanmasi 6nem arz edecektir.

Ogretide, savas sirasinda birakilmis olsalar da o sirada etki dogurmayan, savasin
sona ermesinden seneler sonra zarari meydana getiren silahlarin “savas” rizikosu
kapsaminda olup olmadigimin tartismaya neden olabileceginden otiirii, bu tiir
zararlarm bu nedenle artik “terk edilmis” silahlar rizikosu kapsaminda
goriilecegi ifade edilmistir'®. Ayrica, savas sirasinda atilmis olan ancak savasin
olmadig1 bir cografyaya siiriikklenerek savas esnasinda o cografyada zarar
meydana getiren silahlarin savas veya terk edilmis silahlar rizikosundan mu ileri
geldigi de tartigmaya agiktir. Ancak bu durumda savas halen siiriiyor oldugu i¢in,
uzak gecmiste yasanan savas olarak kabul edilemeyecek ve her iki riziko da ya
teminat kapsaminda ya da teminat disinda oldugundan hangisine dayanilmasi
gerektigi akademik bir tartigmanin 6tesine gegmeyecektir.

Bu hususlara ek olarak, “terk edilmis” ifadesinin kelime anlami goz Oniinde
bulunduruldugunda, savasin sona ermesi sonrasinda denize dokiilen silahlarin

patlamasi sonucunda meydana gelen zararlarin teminat kapsaminda yer alan savas rizikosu
icinde kabul edilebilecegi yoniinde bkz. Hudson, 344.

103 Savas veya benzeri fiillerin s6z konusu olmadig1 barig déneminde meydana gelen zararlarin
terk edilmis silahlar rizikosu kapsaminda degerlendirilebilecegi hakkinda bkz. Michel, 341
para 13.03. Yazar, eserinde, The Nassau Bay kararina deginmemektedir.

104 Dunt, para 10.22. Yazar, eserinde, The Nassau Bay kararma atif yapmamaktadir.
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herhangi bir cografyada ve herhangi bir donemde zarara sebebiyet vermesi
durumunda da zararin terk edilmis silahlardan ileri geldigi savunulabilecektir.
Bu noktada o6gretide, terk edilmis silahlar rizikosuna dayanilabilmesi igin,
zararlarin savasin sona ermesini takiben makul bir siire i¢inde gerceklesmis

olmasinin gerektigi ileri siiriilmiistiir'®’; ancak bizim de katildigimiz diger goriis

uyarinca'® savas sona erdikten sonra belirli bir siire simirlamasi olmadan ilgili

rizikoya dayanilabilecektir.

Goriildiigii iizere, rizikonun kelime anlami goz 6niinde bulundurularak yorum
yapildiginda hayli genis bir kapsami oldugu tespit edilmektedir. Bu durum,
rizikonun teminat kapsami diginda oldugu hallerde sigortalinin aleyhine, teminat
kapsaminda oldugu hallerde ise sigortalinin lehine olacaktir.

B. Rizikonun “The Nassau Bay” Karar1 Uyarmca Yorumu

The Nassau Bay karar1 uyarinca yorum yapilmasi durumunda ise, zararin
meydana geldigi cografyadan ve silahin atilmasi ile zararin meydana gelmesi
arasindaki siireden bagimsiz olarak'®’, sadece silahlarin savas esnasinda m
yoksa sonrasinda barig¢il amaglarla mi denize dokiildiigii tizerinden bir inceleme
yapmak gerekmektedir. Bu itibarla The Nassau Bay karar1 uyarmca yapilacak
yorum, savag esnasinda atilan ancak savas sonrasinda patlayan silahlarin verdigi
zararlar1 icermediginden, kelime anlamina dayanan yoruma goére daha dar
kapsamlidir. Rizikonun istisna tegkil ettigi durumlarda, bu ifadenin The Nassau

105 Savag sirasinda atilan ancak patlamayan silahlarm savasin sona ermesinden makul bir siire
sonra sadece deniz trafigi engeli teskil edecegi, bunun savas teminatina baglanabilecek bir olgu
olmadi8i ve artik denizde seyirle baglantili riziko olarak kabul edilmesi gerektigi yoniinde bkz.
Ulgener, Nedensellik, 196-197; Ulgener, Sigortacinin Sorumlulugu, 294-295.

106 Yazicioglu, 161-162. Ayrica bkz. Seker, 177-178.

107 Kararda, mayinlarin denize dokiilmesi ile zararin meydana gelmesi arasinda yaklagik otuz sene

olsa da mahkemenin zararlarin savas benzeri fiillerden kaynaklanmadigina iliskin kararinin bu
siire unsuruna degil, savas silahlarinin savasin sona ermesini takiben, barisgil amaglarla
denize dokiilmesi olgusuna dayandigini diistiniiyoruz. Kararin bu goriisiimiizii destekledigini
diistindiigtimiiz kismu i¢in bkz. Costain-Blankevoort (U.K.) Dredging Co. Ltd. v. Davenport
(The Nassau Bay) [1979] 1 Lloyd’s Rep. 395, 404 “The only kind of dumping which can be
presumed is dumping at the end of the war, after it was all over and our forces were being
withdrawn from Mauritius, and the ammunition was no longer of any practical use to anybody.
1 find it impossible to classify such dumping as a warlike operation. It is, of course, the
consequence of a warlike operation-the accumulation of the ammunition in the first place-but
it itself is the very reverse of a warlike operation in the circumstances in which it is set. It
involves the very opposite: the destruction of war stores, which surely is an act of pacification.”
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Bay karar uyarinca dar yorumlanmasi sigortalinin lehine, teminat kapsaminda
oldugu sozlesmelerde ise sigortalinin aleyhine olacaktir.

2. Ingiliz Hukuku Uyarinca Yapilan Degerlendirmenin Tiirkiye’de
Akdedilen Tekne ve Yiik Sigortasi Sozlesmeleri Bakimindan Onemi

Tiirkiye’de akdedilen tekne sigortasi sdzlesmelerinin iceriginde Tekne Policesi
Genel Sartlar1 (TPGS) ve sozlesmeye “6zel sart” adi altinda eklenen, ancak
sigorta ettiren ile miizakere edilmemesi durumunda “genel islem sart1”
niteliginde oldugu kabul edilen'® Enstitii Sartlar1'® yer almaktadir. Tiirkiye’de
akdedilen yiik sigortasi sdzlesmelerinin igerigini ise Emtea Nakliyat Sigortasi
Genel Sartlar1 (ENSGS) ile birlikte sozlesmeye eklenen''® Enstitii Sartlar1'!!
olusturmaktadir. Enstitii Sartlari’nin dzgiin Ingilizce metinlerinde ilgili sartlarin
Ingiliz hukuku ve uygulamasma tabi oldugunu belirten hiikiimler yer

108 Onceden hazirlanmis kosullarin “sigortaci tarafindan degistirilmeden kabul edilmek niyetiyle

sigorta ettirene sunulmus” olmasi durumunda genel islem sart1 oldugu, “6nceden hazirlanmig
olmasina ragmen taraflar arasinda pazarlik konusu olmus ve kabul edilmis ise genel islem sart1
niteliginde” olmadigi, “ger¢cek anlamda o6zel sart” oldugu yoniinde bkz. Yazicioglu, 49.
Sartlarin taraflar arasinda miizakere edilmis olmasi durumunda genel islem kosulu
sayllmayacagi, miizakere edildiginden emin olunmayan hallerde ise genel islem kosulu
sayilacagina iligkin olarak bkz. Tekin Memis, Sigorta Sozlesmesi Sartlarimin Yargisal
Denetimi (On 1ki Levha Yaymncilik 2016), 47 ve 45. Genel olarak, “6zel sart” seklinde
adlandirilan ancak onceden hazirlanmis ve sozlesmeye aktarilmis hiikiimlerin genel islem
kosulu sayilacagi hakkinda bkz. Samim Unan, Sigorta Tiiketici Hukuku (On 1ki Levha
Yayincilik 2016), 34. Her ne kadar kanun koyucu TBK’da genel islem kosullarin1 diizenlerken
miizakere edilmemis olma unsurunu agikca ifade etmis olmasa da bu unsurun tartigmasiz
oldugu, 6zel sartlarin genellikle miizakere edilmemesinden hareketle, genel islem kosullarinin
diger sartlarini da tasryor olmalart itibarryla genel islem kosulu sayilacagi yoniinde bkz. Yesim
M. Atamer ve Samim Unan, Control of General and Special Conditions of Insurance under
Turkish Law with Special Regard to the Transparency Requirement, Manfred Wandt ve
Samim Unan (eds) Transparency in Insurance Law (Sigorta Hukuku Tiirk Dernegi — Deutscher
fiir Versicherungswissenschaft 2012) 65, 68. Ayrica, sigorta genel sartlar1 ve 6zel sartlarinin
genel islem kosulu niteliginde olup olmadig1 konusunda 6gretideki goriisler icin bkz. Melisa
Konfidan, Deniz Araglar1 Sorumluluk Sigortas1 Sézlesmesi, Istanbul, On iki Levha Yaymlari,
Istanbul Universitesi Hukuk Fakiiltesi, Ozel Hukuk Doktora Tezleri Dizisi, 2023, s. 60 dn.
207.

19 Ornegin 01.10.1983 tarihli Zaman Uzerine Enstitii Tekne Sigortas: Sartlari (Institute Time

Clauses — Hulls) veya 01.10.1983 tarihli Zaman Uzerine Enstitii Tekne Sigortasi Savas ve Grev

Sartlar1 (Institute War and Strikes Clauses — Hulls Time).

Yiik sigortalar 6zelinde Enstitii Yiik Sartlari’nin “6zel sart” olarak sdzlesmeye eklense dahi

genel islem sart1 niteligini haiz oldugu yoniinde bkz. Seker, 21.

"1 Ornegin 1.1.1982 tarihli Enstitii Yiik Sartlari (A), (B) ve (C); 1.1.1982 tarihli Enstitii Savas
Sartlar1 (Yiik).
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almaktadir''?. Tiirkiye’de akdedilen sézlesmelerde Ingiliz hukukuna iliskin bu
ifadelerin aynen korundugu veya sozlesme metinlerinden kaldirildigina iliskin
farkl1 uygulamalar oldugu goriilmektedir. Asagida oncelikle, bu ifadenin
korundugu durumda, sigorta sdzlesmelerinin Enstitii Sartlari’na iligkin bolimii
bakimmdan Ingiliz hukuku lehine bir hukuk se¢iminin sz konusu olup
olmadigina ve bunun Sartlar’m yorumu iizerindeki etkisine kisaca deginilecektir.
Ardindan, ilgili ifadenin korunmadigi durumda Sartlar’in yorumunda yine de
Ingiliz hukukuna basvurulmasimin miimkiin olup olmadig1 konusunda bazi genel
degerlendirmeler yapilacaktir.

A. Ingiliz Hukuku ve Uygulamasina Iliskin Sartin Korundugu Sozlesmeler

Ogretideki bir goriise gore, objektif yabancilik unsuru olmayan sdzlesmeler
bakimindan, yabanci hukukun uygulanmasi i¢in sézlesmede bdyle bir hukukun
uygulanmas1 yoniinde hiikiim bulunmas1 sdzlesmeye yabancilik unsuru
kazandiracaktir'*. Bu goriisiin savunulmasi durumunda tekne veya yiik sigortasi
s6zlesmesinin Enstitii Sartlart ile ilgili kismi bakimindan MOHUK uygulama
alan1 bulacak (MOHUK m. 24/2) ve bu kisma Ingiliz hukukunun uygulanmasi
s6z konusu olabilecektir (MOHUK m. 24/1). Bu goriis, Ingiliz hukukunun
uygulandigina iliskin ifadenin bulundugu Enstitii Sartlari’na s6zlesmede sadece
atif olmasi durumunda da uygulama alani bulabilecektir, zira 6gretide, taraflarin
belirli metinlere yaptiklar1 atiflar ile de hukuk se¢imi yapmasinin miimkiin
oldugu ifade edilmistir''*. Bu goriisiin sonucu olarak, sézlesmenin Enstitii

12 Ornegin 1.1.2009 tarihli Enstitii Yiik Sartlar1’nda bulunan “This insurance is subject to English
law and practice” (m. 19) ifadesi veya 01.10.1983 tarihli Zaman Uzerine Enstitii Tekne
Sigortast Sartlari’nda (Institute Time Clauses — Hulls) herhangi bir madde metninde gegmeyen,
Sartlar’in basliginin altinda yer alan ayn1 ifade.

Cemal Sanli, Emre Esen ve Inci Ataman-Figanmese, Milletleraras: Ozel Hukuk (B. 10, Beta
2023), 336-337; Ergin Nomer, Devletler Hususi Hukuku, B. 23 (Beta 2021), 324; Aysel Celikel
ve B. Bahadir Erdem, Milletleraras: Ozel Hukuk (B. 16, Beta 2020), 379-380. Bu doktriner
goriise yer veren bir yaym igin ayrica bkz. Serap Amasya, ‘Some Turkish Law Issues
Regarding the Governing Law for the Insurance Contracts Including Element of Foreignness’
(2020) 2 Galatasaray Universitesi Hukuk Fakiiltesi Dergisi 1153, 1160. Sigorta hukukuna
iliskin baz1 uluslararasi 6zel hukuk sorunlar1 hakkinda genel olarak bkz. Samim Unan, ‘Some
Private International Law Problems Relating to Insurance Law in Turkish Practice’ (2012) 4
European Insurance Law Review 60.

“[S]ozlesmede hukuk se¢imi kayd: igeren baska bir sozlesmeye gonderme yapilmissa ...
ortada agik bir hukuk secimi vardir”, bkz. Cemile Demir Gokyayla C, Milletleraras: Ozel
Hukukta Tek Saticilik Sézlesmeleri (Miinhasir Bayilik Sozlesmeleri) (B. 2, Vedat Kitapcilik
2013), 321. Hukuk se¢iminin, genel islem sartlarina yapilan bir yollama ile ortaya ¢ikmasi
durumunda da ag¢ik hukuk se¢imi olarak nitelendirilebilecegi yoniinde bkz. Demir Gokyayla,
321; Berk Demirkol, Milletlerarasi Ozel Hukuk ve Usul Hukuku Hakkinda Kanun'un 24.
Maddesi Cergevesinde Sozlesmeye Uygulanacak Hukuk (B. 2, Vedat Kitapcilik 2014), 183.
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Sartlari’mi igeren kismi bakimindan Ingiliz hukuku ve uygulamasma itibar
edilmesi gerekecek, Tiirk hukuku mevzuatinin emredici hiikiimleri, sézlesmenin
ilgili kism1 bakimindan uygulanmayacaktir. Bununla birlikte Tiirk hukukunun
dogrudan uygulanan kurallarinin bu kisma yine de miidahale etmesi miimkiin
olabilecektir'"®. S6zlesmenin Enstitii Sartlari’n1 igeren kismimin Ingiliz hukuku
ve uygulamasmna tabi olmas;, MOHUK m. 2/4 uyarinca taraflarca aksi
kararlastirilmadrysa bu hukukun (kanunlar ihtilafi kurallarindan ziyade) sadece
maddi hukuk hiikiimlerinin uygulanmasini gerektirecektir. Uygulanacak yabanci
hukuk, “ait oldugu hukuk sistemindeki yorumlari, tliziik, yonetmelik, teblig,
genelge ve sair mevzuati, bosluklarin doldurulmasi usuliinii, igtihatlart ve
doktriner goriisleri kapsayacak sekilde anlagiimalidir”''®. Bu itibarla, 6rnegin,
Ingiliz hukukunda sigorta sdzlesmelerinin yorumuna ve nedensellige iliskin

Diger bir goriise gore “... agik bir hukuk se¢iminin yapilmis oldugu bir diger sdzlesmeye
gonderme yapilmis olmasi... so6z konusu bu hukuklarm ortiilii olarak ... se¢ilmis oldugunu
gosteren belirtiler (emareler) olarak degerlendirilebilir”, bkz. Nomer, 327-328.
Tiirkiye’de akdedilen yiik sigortas1 sézlesmelerinde yer alan Enstitii Sartlari’ndaki Ingiliz
hukukuna iliskin kayit sebebiyle sartlarin “poligeye eklenen ... sartlar iginde yer alan ve agik¢a
bir devlet hukukunun uygulanmasina igaret eden hiikiimler nedeniyle hukuk se¢iminin
konusunu olusturaca”g1 yoniinde bkz. A. Ipek Sar16z Biiyiikalp, ‘Deniz Yoluyla Tagimalarda
Yiik Sigortalarina Uygulanacak Hukuk ve Sigorta S6zlesmelerinde Yer Alan Hukuk Se¢iminin
Sigortali Agisindan Baglayiciligi Sorunu’, (2024) 10(1) Anadolu Universitesi Hukuk Fakiiltesi
Dergisi 133, 141. Ayrica hukuk se¢iminin, sigorta ettiren ve sigortalinin farkli kimseler oldugu
durumda sigortaliy1 baglayip baglamadigina iliskin olarak bkz. Sar16z Biiyiikalp, 154-162.
“Yabancilik unsuru tagiyan bir sdzlesmeye iliskin uyusmazlikla karsilasan hakim, lex forinin,
bu uyusmazlikla ilgili olan ve onu uygulama alanina alan dogrudan uygulanan kurallarini
uygulamak zorundadir”, bkz. Hatice Ozdemir Kocasakal, Dogrudan Uygulanan Kurallar ve
Sozlesmeler Uzerindeki Etkileri (Galatasaray Universitesi Yayinlar1 2001), 33. Bu baglamda,
oncelikle, polige ekinde sigorta ettirene sunulan Sartlar’in Ingilizce olmasi durumunda, bu
sartlarin sézlesmenin pargast haline gelip gelmedigi degerlendirilmelidir, bu hususa iliskin
olarak bkz. Aslithan Erbas Acikel, Ingilizce Sézlesme Kosullarmin Sigorta Sozlesmesi
Icerigine Dahil Edilmesi Sorunu, Prof. Dr. Rayegin Kender'e Saygi Giinii - Sigorta Genel
Sartlarinin Diizenlenmesi, Denetlenmesi ve Uygulamada Ortaya Cikan Sorunlar Sempozyumu
(Filiz Kitabevi 2020) 49, 72 vd. Sartlar’in s6zlesmenin pargasi héline geldigi teyit edilmisse,
¢oziimlenmesi gereken bir diger sorun Sartlar’in Ingilizce dilinde kaleme alinmis olmasindan
Gtiirii 805 sayili Iktisadi Miiesseselerde Mecburi Tiirkge Kullanilmas:1 Hakkinda Kanun’un
ilgili hiikiimleri ile 5684 sayili Sigortacilik Kanunu’nun (SCK) sigorta sozlesmelerinde
yabanci kelimelere yer verilemeyecegine iliskin m. 11/5 hiikmiiniin dogrudan uygulanan kural
teskil edip etmedigidir. Dogrudan kural teskil etmeleri durumunda, bu kurallarin
uygulanmasinin Sartlar’m yorumu iizerinde herhangi bir etkisi olup olmadig1 arastirilmalidir.
Dogrudan kural teskil etmediklerinin tespit edilmesi veya dogrudan kural olarak kabul
edilseler dahi bu tespitin yoruma etkili olmamasi durumunda ise, Sartlar’in yorumu
bakimindan Ingiliz hukukuna basvurulmas: gerekecektir.
116 Sanli ve digerleri, 69. Yabanci hukukun, yabanci hikimin bu hukuku uyguladigi sekilde
uygulanmasi gerektigine vurgu yapan bir eser i¢in bkz. Nomer, 198.
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kurallar ile bu kurallarla ilgili yargi kararlarina''” ve 1906 tarihli Deniz
Sigortalar1 Kanunu’na''®
ozelinde ise, yukarida'*® anilan kelime anlami uyarinca yorum veya The Nassau
Bay karar1 uyarinca yorum yapilabilir. “Savas” rizikosunda yer alan “savas”
ifadesinin uzak ge¢miste yasanan savaslart kapsayip kapsamadigina iliskin
yorum sorunu, savas rizikosunun nedensellik baginda yer alip almadig1 ve yer
almasi durumunda sigortacinin zarar1 tazmin etmekle yiikiimlii olup olmadigina
iliskin nedensellik sorunlar1 da Ingiliz hukukuna gore ¢dziimlenecektir.

basvurulacaktir''?. “Terk edilmis” ifadesinin yorumu

Ogretide ileri siiriilen diger bir goriise gore ise, objektif yabancilik unsuru
tasimayan sozlesmelerde yapilan hukuk se¢imi, MOHUK anlaminda bir hukuk
secimi sayilmayacaktir'*'. Bu goriis uyarinca, sozlesmeye eklenen Sartlar
sozlesme metni haline getirilmis sayilacak (incorporation), Tiirk hukukuna tabi
olacak ve emredici hiikiimlere aykir1 olmamak sartiyla uygulama alam
bulacaktir'??. Bu itibarla, Enstitii Sartlar1 ve sartlarda yer alan Ingiliz hukuku ve
uygulamasma iligkin atif, Tiirk hukukundaki yorum kurallari g6z oniinde

117 istanbul 3. Fikri ve Sinai Haklar Hukuk Mahkemesi, E. 2021/81 K. 2022/55, T. 12.5.2022
(www.lexpera.com.tr) kararinda mahkeme, taraflar arasinda akdedilen lisans sozlesmesine
uygulanacak hukuk olarak Ingiliz hukukunun segilmis olmasindan hareketle, sézlesme
hiikiimlerinin yorumlanmasinda, yukarida zikredilen /nvestors Compensation Scheme Ltd. v.
West Bromwich Building Society [1998] 1 WLR 896 kararma atif yapmis ve sdzlesmenin
“Sozlesme aninda alt yapisini bilen makul bir insanin anlayabilecegi sekilde yorumlanmasi
geregi’ne vurgu yapmistir.

18 Enstitii  Sartlar’min 1906 tarihli Deniz  Sigortalari Kanunu’ndan bagimsiz olarak

yorumlanmasinin miimkiin olmadig1 yoniinde bkz. Amin Rasheed Shipping Corporation v.

Kuwait Insurance Co (The Al Wahab) [1983] 2 Lloyd’s Rep. 365 (HL), 370 (Lord Diplock).

Buna vurgu yapan bir eser i¢in bkz. Dunt, 12 para. 1.27.

Sigorta s6zlesmelerinin, s6zlesmenin akdi, yorumu, ifa edilmesi gibi haller bakimindan segilen

hukuka tabi oldugu yoniinde bkz. Nuray Eksi, Tiirk ve Avrupa Birligi Hukukunda Yabanci

Unsurlu Sigorta Sozlesmelerine Uygulanacak Hukuk (Beta 2012), 31.

120 TV, 1. AveIV. 1. B.

121 By yonde gbriis belirten bazi yazarlar igin bkz. Giiléren Tekinalp, Milletlerarast Ozel Hukuk
— Baglama ve Usul Hukuku Kurallar: (B. 13, Vedat Kitapgilhik 2020), 292; Hatice Ozdemir
Kocasakal, ‘Sézlesmelere Uygulanacak Hukukun MOHUK m. 24. Cercevesinde Tespiti ve
Ugiincii Devletin Dogrudan Uygulanan Kurallari® (2010) 1-2 Milletleraras1 Hukuk ve
Milletlerarast Ozel Hukuk Biilteni 27, 33 (Uygulanacak Hukuk); Z. Derya Tarman, ‘5718
sayili Milletleraras1 Ozel Hukuk ve Usul Hukuku Hakkinda Kanun (MOHUK) Uyarinca
Yabancihik Unsuru Tastyan Akdi Borg iliskilerinde Hukuk Secimi’, (2010) 26(1) Banka ve
Ticaret Hukuku Dergisi 143, 146; Demirkol, 94. Bu goriise yer veren bir yayin i¢in ayrica bkz.
Amasya, 1161.

Ozdemir Kocasakal, Uygulanacak Hukuk, 33. 6102 sayili Tiirk Ticaret Kanunu yiiriirliigii
dncesinde, sigorta sozlesmelerine 6zel sart olarak eklenen Ingiliz tekne sartlarmim 6762 sayil
Tiirk Ticaret Kanunu’nun emredici hiikiimlerine aykir1 olmamasi sartryla gegerli sayilacagina
iliskin olarak bkz. Yazicioglu, 52.
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bulundurularak degerlendirilecektir. Tiirk hukukunda s6zlesmelerin yorumunda
kural, taraflarmn gergek iradesine itibar edilmesidir. Bu baglamda, ingiliz hukuku
ve uygulamasina gore kaleme alinmis olan, bu hukuka ve uygulamasina tabi
olduklarina iligkin bir ifade bulunan sartlara taraflarca sozlesmede atif
yapilmasinin, taraf iradelerinin bu sartlarin ingiliz hukukuna gore yorumlanmasi
yoniinde oldugunu gosterdigi savunulabilir. Ancak bu hal 6zelinde, Enstitii
Sartlari’nin Tiirk hukuku uyarinca genel islem sarti niteliginde oldugu durumda,
terk edilmig savas silahlar1 ve savas rizikosunun istisna edildigi sozlesmelerdeki
bu hiikiimlerin, emredici olarak uygulama alan1 bulacak olan TBK m. 23
uyarinca hikmii kaleme alan aleyhine yorumlanmasi gerektigi ileri
stirilebilecektir. Halbuki bir 6nceki paragrafta anilan goriis kabul edildiginde,
Ingiliz hukukuna iliskin yorum kurallar1 uygulanacak, bu itibarla hitkmii kaleme
alan aleyhine yorum yapilmasi istisna hiikiimleri bakimindan miimkiin
olmayacaktir. Savas rizikosunun uzak geg¢miste yasanan savaslari kapsayip
kapsamadigi sorunu ile ilgili olarak ise, Tiirk hukuku uyarinca soézlesme
taraflarinin gergek iradeleri aragtirilacak, gergek iradelerin tespit edilememesi
durumunda ise giiven teorisi uyarinca taraflarin varsayimsal iradelerine

basvurularak yorum yapilmasi gerekecektir'®*.

B. Ingiliz Hukuku ve Uygulamasina Iliskin Sartin Kaldirildigx Sézlesmeler

Enstitii Sartlart’ min ingiliz hukuku ve uygulamasina tabi oldugunu belirten sartin
sozlesmeden kaldirildigi durumda, bu kisma iligkin hukuk sec¢imi oldugu ileri
stiriilemeyecek, sozlesmede objektif bir yabancilik unsuru bulunmamasi
durumunda Sartlar Tiirk hukukunun emredici hiikiimlerinin cevaz verdigi 6l¢iide
gegerli olacaktir. Sartlar’in yorumunda da yine Tiirk hukukuna hakim olan
kurallar uygulama alanm1 bulacaktir. Tiirk hukukunda sdzlesmelerin yorumunda
taraflarin gergek iradesine itibar edilmesi gerektiginden, Ingiliz hukukuna iliskin
sartin 6zellikle kaldirilmasinin bu baglamda degerlendirilmesi gerekecektir. Bu
itibarla taraflarm, ilgili hiikkmii kaldirmakla, Sartlar’in Ingiliz hukuku ve
uygulamasina gore yorumlanmamasini amaglamis oldugu ileri siiriilebilecektir.
Bu halin bir dnceki fikrada belirtilen durumdan farki, 6zellikle Tiirk hukukunun
emredici hiikiimlerinin uygulanmadigi durumlarda 6nem arz edecektir.
S6zgelimi Enstitii Sartlari’nin sigorta ettiren ile 6zel olarak miizakere edilerek
eklendigi, dolayistyla genel islem sarti teskil etmedigi ve Ingiliz hukuku ve
uygulamasina iligkin ifadenin korundugu durumlarda, Sartlar’da yer alan teminat
kapsamina iligkin hiikiimlerin taraflarin gercek iradeleri uyarinca bu hukuka gore

123 Eren, Genel Hiikiimler, 490.
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yorumlanmasi gerektigi ileri siiriilebilecektir. Sartlar’in yine genel islem sarti
teskil etmedigi ancak Ingiliz hukukuna iliskin ifadenin korunmadig1 durumlarda
ise taraflarin iradesinin, Sartlar’in Ingiliz hukuku ve uygulamasina gore
yorumlanmamasi yoniinde oldugu savunulabilecektir.

SONUC

Bu ¢alismada ele alinan istinaf mahkemesi kararinda, ilk derece mahkemesinin
alternatif kararina benzer sekilde, zararin birden fazla ve birbirine esit etki
doguran sebepten meydana geldigi, bu sebeplerden biri olan savas rizikosunun
teminatin kapsami diginda olmasi, diger sebebin ise teminatin kapsaminda
olmasi nedeniyle sigortacinin zarardan sorumlu olmadigina hiikkmedilmistir. Bu
baglamda savas rizikosu, II. Diinya Savas1 sirasinda atilan ancak yaklasik seksen
sene sonra patlayan bombay1 igerecek sekilde yorumlanmistir. Bu degerlendirme
yapilirken, her iki mahkeme de savas rizikosunun uzak ge¢miste yasanan
savaglara uygulanmadigma iliskin sigortali tarafindan ileri siiriilen savi somut
herhangi bir gerekceye dayanmadan reddetmistir. Savas rizikosunun bu sekilde
uzak gecmiste yasanan savaslari kapsamadigma iliskin bulgunun, savas
istisnasinin uygulanamamasina sebebiyet vererek mahkemelerin nedensellige
iligkin kararlarim etkileyecek olmasina binaen, ilgili hukuki sorun bu ¢alismada
Ingiliz hukukunda sdzlesmelerin yorumuna uygulanan kurallar uyarmca ele
alimmistir. Bu kapsamda, sozlesmenin baglami incelenmis ve sdzlesme
taraflarinin varsayimsal iradelerinin “savag” ifadesinin sadece giincel savaslara
uygulanmasina yonelik oldugunun savunulabilecegi ifade edilmistir. Ayrica,
sozlesmenin yorumunda “piyasa uygulamasi” da Onem tasidigindan,
uygulamada gilincel olmayan savaglardan kalan silahlarin agik¢a “savas”
rizikosunun kapsaminda veya disinda tutuluyor olmasmmin yoruma etkisi
degerlendirilmistir. Piyasa uygulamasinin, kavramsal olarak bu silahlarin savag
rizikosundan ayrn olarak degerlendirilmesi (duruma gore acikca savas
rizikosunun kapsamina alinmasi veya bu kapsamin diginda birakilmas1) yoniinde
olmas1 halinde, uyusmazlia konu olan sdzlesmenin genis bir teminat
ongormesinden de hareketle, bu silahlar1 savas rizikosunun disina g¢ikardiginin
savunulabilecegi belirtilmistir.

Savas esnasinda kullanilan fakat etkisini seneler sonra doguran savas silahlari,
tekne ve yiik sigortalar1 baglaminda da 6nem arz etmektedir. Bu silahlardan
meydana gelen zararlarin, Enstitii Sartlari’nda yer alan “terk edilmis mayinlar,
torpiller, bombalar veya diger savas silahlar1” rizikosu, ya da “savas”
rizikosundan kaynaklandig1 ileri stiriilebilir. Bu iki rizikonun ya birlikte
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teminatin kapsaminda yer almasi ya da teminatin kapsaminin disinda tutulmasi
nedeniyle, zararin hangisinden meydana geldiginin akademik bir tartismanin
Otesine gecmeyecegi ileri siiriilebilecektir. Ancak savas istisnasinin uzak
gecmiste yasanan savaglari ve bu savaslardan kalan silahlan kapsayacak kadar
genis yorumlanmadigi hallerde, sigortacinin sorumluluktan kurtulmasi igin
alternatif olarak terk edilmis savas silahlari rizikosuna dayanmasi gerekebilir. Bu
nedenle bu caligmada ilgili riziko, Ingiliz hukuku uyarinca oncelikle “terk
edilmis” ifadesinin kelime anlami uyarinca yorumlanmis ve bu yorum uyarinca
rizikonun hem zamansal hem de cografi olarak genis bir uygulama alani oldugu
tespit edilmistir. Ardindan “terk edilmis” ifadesi, bu ifadenin rizikoya
eklenmesine sebebiyet veren yargi karar1 uyarinca yorumlanmis ve bu yorumun
uygulama alaninin daha dar oldugu belirlenmistir. Bu itibarla, rizikonun
teminatin kapsaminda oldugu héllerde ilk yorumun ikinci yoruma gore daha
sigortal1 lehine oldugu, rizikonun teminat kapsaminin disinda oldugu hallerde ise
ikinci yorumun daha sigortali lehine oldugu ortaya konulmustur.

Son olarak, tekne ve yiik sigortalarma iliskin olarak Ingiliz hukuku uyarinca
yapilan bu degerlendirmenin Tiirkiye’de akdedilen tekne ve yiik sigortasi
sozlesmeleri bakimindan 6nemi ele alinmistir. Bu baglamda, sozlesmelere
eklenen Enstitii Sartlar’'nda yer alan ve sozlesmelerin Ingiliz hukuku ve
uygulamasima tabi oldugunu belirten ifadenin korundugu ve bu ifadenin
kaldirldig1 sozlesmeler bakimindan bir ayrim yapilmis, bu ayrima gore
Sartlar’mm yorumunda hangi kurallarmm uygulanmasi gerektigi irdelenmistir.
Oncelikle, ifadenin korundugu durum incelenmis, objektif yabancilik unsuru
bulunmayan hallerde sézlesmede hukuk sec¢imi yapilmis olmasinin o iligkiye
yabancilik unsuru kazandiracag: goriisii ve aksi goriis degerlendirilmistir. ilk
goriisiin kabul edilmesi durumunda, Sartlar’a Ingiliz hukukunun uygulanacag
ve Tiirk hukukunun ancak dogrudan uygulanan kurallarimin bu kisma miidahale
edebilecegi belirtilmistir. Aksi goriise gore ise, Sartlar’a Tirk hukukunun ve
dolayistyla yorum kurallarinin uygulanacagi, bu itibarla Tirk hukukunun
emredici hiikiimlerinin uygulama alanm1 bulacag1 ifade edilmistir. Tiirk
hukukunda kural olarak taraflarin gergek iradelerine itibar edildiginden,
Sartlar’da Ingiliz hukukuna iliskin ifadenin yer almasinin, taraflarin bu Sartlar’in
Ingiliz hukukuna gore yorumlanmasimi amaglamis oldugunu gosterebilecegi
vurgulanmistir. Ancak bu durumda Sartlar’in Ingiliz hukuku uyarinca yorumu
ile varilan sonucun, Tiirk hukukunun emredici hiikiimlerinin cevaz verdigi
olgiide gegerli olacagina deginilmistir. Ingiliz hukukuna iliskin ifadenin
kaldirildig1 Sartlar bakimindan ise Tiirk hukukunun uygulanacag: ve taraflarin
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iradesinin, Sartlar’in yorumunda Ingiliz hukukuna basvurulmamasi yoniinde
oldugunun ileri siiriilebilecegi ifade edilmistir.
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ABSTRACT

War-related risks may be covered or excluded under indemnity insurance contracts. In
this context, whether the loss is caused by the war peril and whether there are other causes
resulting in the loss are of significance in terms of the insurer's obligation to indemnify.
Moreover, the scope of the war peril and particularly whether it can be interpreted to
encompass wars from the distant past is one of the problems that should be addressed in
this regard. These issues have been the subject of recent decisions of the High Court and
the Court of Appeal of England and Wales (4/lianz Insurance Plc v. The University of
Exeter [2023] EWHC 630 (TCC); Allianz Insurance Plc v. The University of Exeter
[2023] EWCA Civ 1484). This article analyses the courts' approaches to the war peril’s
role in causation and to the interpretation of the peril’s scope. Since the insurance
contract discussed in the decisions is not a type of marine insurance contract, the
assessments in this study regarding the courts' approaches under English law are further
elaborated in the context of the Institute Clauses incorporated into hull and cargo
insurance contracts. Finally, the paper explores the significance of this analysis made
under English law for hull and cargo insurance contracts concluded in Tiirkiye.

Keywords: eInsurance *War Peril *Construction of Contracts *Causation eInstitute
Clauses

(074

Zarar sigortasi niteliginde olan sigorta sdzlesmelerinde savas ile ilgili rizikolar teminatin
kapsamina almabilmekte veya kapsamin diginda birakilabilmektedir. Bu baglamda,
meydana gelen sonucun savas rizikosundan dogup dogmadig1 ve bu riziko ile birlikte
sonuca etkili bagka sebeplerin bulunup bulunmadigi, sigortacinin zarar1 tazmin borcu
bakimindan 6nem arz etmektedir. Ayrica, savas rizikosunun kapsami ve oOzellikle
rizikonun uzak gecmiste yasanan savaslart igerecek sekilde yorumlanip
yorumlanamayacagi da degerlendirilmesi gereken sorunlardan biridir. Bu hususlar yakin
zamanda Ingiltere’de verilen bir ilk derece mahkemesi ve istinaf mahkemesi kararmna
(Allianz Insurance Plc v. The University of Exeter [2023] EWHC 630 (TCC); Allianz
Insurance Plc v. The University of Exeter [2023] EWCA Civ 1484) konu olmustur. Bu
¢alismada, mahkemelerin, savas rizikosunun nedensellik bagindaki yerine ve rizikonun
kapsamina iliskin yaklagimlar: ele alinmaktadir. Kararlara konu olan sigorta sézlesmesi
bir tlir deniz sigortast sdzlesmesi olmadigindan, mahkemelerin yaklasimlarina iliskin
olarak bu ¢aligmada Ingiliz hukuku uyarinca yapilan degerlendirmeler ayrica tekne ve
yiik sigortast sdzlesmelerine eklenen Enstitii Sartlar1 baglaminda irdelenmektedir. Son
olarak, Ingiliz hukukuna gére yapilan bu incelemenin Tiirkiye’de akdedilen tekne ve yiik
sigortasi sozlesmeleri bakimindan 6nemi ele alinmaktadir.

Anahtar Kelimeler: *Sigorta *Savas Rizikosu *Soézlesmelerin Yorumu Nedensellik
*Enstitii Sartlar

INTRODUCTION

Some of the disputes arising from insurance contracts relate to whether the
insurer has an obligation to indemnify the loss. In such insurances, in order for
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the insurer to be liable for indemnifying the damage, as a rule, the peril causing
the damage must be within the scope of the coverage or not outside the scope of
the coverage. In cases where there is more than one cause of the damage and one
of these causes is covered and the other is not, it is a matter to be discussed
whether the obligation to indemnify the damage arises. In this context, it is
important to determine the interpretation of the “war” peril, which may play a
role in the occurrence of different types of damages, which is included in some
insurance contracts and excluded in others, and its place in the causal link.

In a first instance court decision' and appellate court decision? in England in
2023, during the II. World War, a bomb that was dropped but was not exploded
was detonated in 2021, causing damage. It has been a matter of debate whether
this damage was caused by the perils of “war”, which is excluded from the
insurance contract coverage. In this study, the events subject to decisions, the
claims of the parties, and the courts’ evaluations regarding causation and the
interpretation of the ‘war’ peril will be conveyed. Since the Court of Appeal’s
decision is largely in line with the findings of the court of first instance, the
decisions of these courts will be evaluated together in this study and, where
necessary, the different aspects of the Court of Appeal’s decision will be
addressed. Both courts did not elaborate on the interpretation of the ‘war’ peril,
and in particular whether it covered World War II which is a war in the distant
past, focusing their analysis more on causation. In this study, this approach is
criticized by referring to the rules applied to the interpretation of contracts in
English law, it is discussed whether the ‘war’ peril can be interpreted to include
wars that occurred in the distant past, and it is mentioned how the conclusions
reached may affect the courts’ findings on causation. Since the insurance
contract in dispute is not a type of marine insurance contract, the evaluations
included in this study regarding the approaches of the courts are also intended to
be examined in the context of the Institute Clauses included in hull and cargo
insurance contracts. Finally, the importance of this review under English law will
be discussed in terms of hull and cargo insurance contracts concluded in Tiirkiye.

V' Allianz Insurance Plc v. The University of Exeter [2023] EWHC 630 (TCC). Henceforth, it
will be indicated with the abbreviation “TCC” in the footnote.

2 Allianz Insurance Plc v. The University of Exeter [2023] EWCA Civ 1484. Henceforth, it will
be indicated in the footnote with the abbreviation “CA”.
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I. INCIDENTS GIVING RISE TO THE DECISIONS OF THE COURT OF
FIRST INSTANCE AND COURT APPEAL AND PARTIES’ CLAIMS

1. Incidents Giving Rise to the Decisions

On April 1, 2020, a one-year insurance contract was concluded between Exeter
University (insured) and Allianz (insurer) covering the loss and damage of
buildings belonging to the insured and the losses arising from business
interruption®. In the contract, the conditions covered by the guarantee are
determined by a general condition!, while damages caused by “war” are
excluded’. On February 26, 2021, a bomb was found during work at a
construction site near the university campus belonging to the insured, and upon
this incident, the dormitory buildings belonging to the insured were evacuated®.
The Royal Logistic Corps, who examined the scene, determined that the bomb
was from World War I1. It was determined that the bomb dropped by the German
armed forces during the World War and named “Hermann” inspired by Hermann
Goring’s name’. The Explosive Ordnance Disposal (EOD) team affiliated with
the Logistics Forces decided that it would not be safe to remove and transport
the bomb from where it was found, and that it would be appropriate to detonate
it in a controlled manner at the location®. The bomb was detonated on February
27,2021 and as a result of the explosion, the dormitory buildings of the insured
were damaged® whereupon the insured claimed compensation from the insurer
for the damage and business interruption caused by the evacuation of the

3 TCC, [12].

See. TCC, [15] “Indemnify or otherwise compensate the insured against loss, destruction,
damage, injury or liability (as described in and subject to the terms, conditions, limits and
exclusions of this policy or any section of this policy) occurring or arising in connection with
the business during the period of insurance or any subsequent period for which the insurer
agrees to accept a renewal premium.”’

See. [16] “War (Not applicable to the Computer, Engineering Machinery Damage,
Engineering-Business Interruption, Employers’ Liability, Personal Accident, Business Travel,
Terrorism, Fidelity Guarantee, Cyber and Directors and Olfficers Sections) Loss, destruction,
damage, death, injury, disablement or liability or any consequential loss occasioned by war,
invasion, acts of foreign enemy, hostilities (Whether war be declared or not), civil war,
rebellion, revolution, insurrection or military or usurped power.”

s TCC, [9].
7 TCC, [10].
5 TCC, [10].

See the moment of the bomb explosion. ‘Exeter WW2 Bomb: People not Able to Go Home on
Sunday’ (BBC, 28 February 2021) <https://www.bbc.com/news/uk-england-devon-
56229045> accessed 15 April 2024.
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dormitory buildings'®. On April 28, 2021, the insurer, relying on the exclusion
clause in the contract, avoided making a payment by claiming that the cause of
the damages was “war”'' and requested that the first instance court determine
that it was justified in rejecting the insured’s claims with the petition it submitted
on January 26, 2022'2. After the decision against the insured, this decision was
appealed. The events mentioned by the first instance court were also addressed
in the decision given by the appellate court.

2. Claims of the Parties

According to the mutual acceptance of the parties, the subject of the legal dispute
in the case before the first instance court is whether the damage originated from
the perils of “war” excluded by the contract. For the insurer to be relieved of the
responsibility to compensate for the damage that has occurred, it must prove that
the damage was caused by the perils of “war,” in other words, that there is a
causal link between the war and the damage. The exclusion clause states that
“loss occasioned by war” is outside the scope of the coverage. Although the term
“occasioned by” in this provision may be perceived broadly in relation to
causality, the parties have agreed that this term refers to situations where the war
is the “proximate cause”"’ of the damage'*. Based on this point, the insurer argued
that the dropping of the bomb was an act related to war, and that the sole
proximate cause of the damage was the war because it resulted from the dropping
of the bomb'®. As another option; it was argued that the bombing was one of the
multiple causes of the damage'®, and that the other proximate cause was the
controlled detonation of the bomb, which is considered a covered event, and
according to Wayne Tank and Pump v. Employers Liability Assurance Corp.

10 TCC, [12].

' TCC, [13].

12 TCC, [4].

For explanations regarding the active cause, see. II.1.

4 TCC, [18].

15 TCC, [19].

The statement used by the insurer and serving as the basis for the court’s review is “concurrent
causes”, and in English law, this statement indicates multiple causes that have effects that are
equal to or approximately equal to each other and cause the damage, it is stated that these
causes must be active and present at the time the damage occurs, and it is not necessary for the

perils to start occurring at the same time, see. Meixian Song, Causation in Insurance Contract
Law (2nd edn, Informa Law from Routledge 2024), 123 (Causation II).
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[1974] QB 57 decision'’ that if one of the proximate causes of the damage is
covered and the other is not, the damage will be excluded from coverage'®.

The insured claimed that the effective cause of the damage was not the dropping
of the bomb and therefore the perils of “war”, but the controlled detonation of
the bomb by the Explosive Materials Unit in 2021'°. In support of this argument,
the insured stated that the term “war” in the insurance contract could not have
been intended to apply to wars in the distant past*’. Regarding the insurer’s claim
that there is more than one proximate cause of the loss, the insured argued that
this is not correct, even if it is thought to be so for a moment, there are clear
expressions regarding more than one proximate cause in some other exclusion
provisions in the contract, but there are no such expressions in the exclusion
provision regarding the “war” peril, the provision is ambiguous and should be

17" This decision relates to the insurer’s indemnity liability not arising in respect of damage caused

by an effective cause within the scope of coverage and an effective cause outside the scope of
coverage, which alone is not sufficient to cause the damage. See. Malcolm A. Clarke, The Law
of Insurance Contracts (6th edn, Informa Law from Routledge 2009), para 25-6A.

TCC, [19]. In English insurance law, if there are multiple causes and these causes alone are
not strong enough to cause the damage but can only cause the damage together, these causes
are referred to as “concurrent interdependent causes”. This situation, in the context of civil
law, shows similarities with “common causality” (for explanations regarding common
causality, see M. Kemal Oguzman and M. Turgut Oz, Bor¢lar Hukuku Genel Hiikiimler Cilt —
2 (12th edn, Vedat Publishing 2016), p. 52 para. 148 (Volume 2); Fikret Eren, Bor¢lar Hukuku
Genel Hiikiimler (21st edn, Yetkin Publications 2017), 568 (Genel Hiikiimler); Fikret Eren,
Sorumluluk Hukuku A¢isindan Uygun Illivet Bagi Teorisi (Seving Printing House 1975), 149
et seq. (flliyet)). Causes, if they are capable of causing harm on their own, are expressed as
“concurrent independent causes”. In this state, there is a similarity between “competing
causality” in the context of civil law (see competing causality). Oguzman and Oz, Volume 2,
52-53, para. 149; Eren, General Provisions, 570; Eren, illiyet, 157-160).

In English insurance law, the issue of whether more than one cause, the effects of which are
equal or approximately equal to each other and which cause the result, is capable of causing
the result alone, is important in terms of the insurer’s responsibility to pay the insurance
indemnity or compensation. For example, as stated in footnote 17, the insurer is not held liable
if one of the multiple causes, which alone is not capable of causing the damage but can cause
it when they occur together, is within the coverage and the other is outside the coverage (Wayne
Tank and Pump v. Employers Liability Assurance Corp. [1974] QB 57 (obiter)). In a similar
situation, if one of the reasons is covered by the insurance and the other is not explicitly
excluded from the coverage, the insurer is held liable (Lloyd Instruments Ltd. v. Northern Star
Ins. Co. Ltd. (The Miss Jay Jay) [1987] 1 Lloyd’s Rep 32).
9 TCC, [20].

20 TCC, [20]. In English law, the interpretation of contracts does not rely on the actual intention

of the parties, but rather the interpretation is made in such a way that it would be understood
by a person in possession of information reasonably expected to be within the knowledge of
the contracting parties. This topic will be addressed below in section III.1.A.
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interpreted contrary to the drafter of the provision ?', and that the “war” exclusion
can only be applied if there is only one efficient cause of the loss®*. In light of
these allegations, the main legal issue in dispute before the court of first instance
is whether the proximate cause of the damage is the “war” peril, which is not
covered, or the detonation of the bomb as a result of the intervention, which is
considered to be covered.

Following the first instance court’s decision against the insured, the insured
appealed the decision to the higher court, arguing that the exclusion clause
excluding the ‘war’ peril from the coverage was added only to exclude the
damages directly caused by the war, and that the direct cause of the damage was
the controlled detonation, and therefore the ‘war’ exclusion could not be applied
in this case®. The insured also reiterated the argument that the ‘war’ exception
could not have been intended to cover a war that ended some eighty years ago.
In terms of causation, the insurer stated that they could not be held liable even if
the war was not the sole proximate cause of the loss, because in that case, there
would be more than one efficient cause of the loss and the Wayne Tank decision
would be applied since one of them was the excluded ‘war’. In response, the
insured emphasized that if the controlled explosion is accepted by the court as
the effective cause of the damage, there will be no case’* of “effects that are equal
or approximately equal to each other and caused the damage by more than one
cause” (concurrent causes), and the insurer will be held responsible for
compensating the damage®.

It should be noted at this point that the damage caused by bombs dropped during
World War II that did not explode and were detonated in a controlled manner
after a long period of time has been a subject of debate outside the United
Kingdom. For example, a bomb found during construction work in Munich,
Germany in 2012 was detonated in a controlled manner and caused damage to
the surrounding area, as in Allianz v. Exeter*®. Following this event, claims were

2L TCC, [21], is referred to as the “contra proferentem rule” in English law.

2 TCC, [20].

3 CA, [40].

24 The insured based their claim on paragraph 172 of the Supreme Court’s (United Kingdom
Supreme Court) FCA v. Arch [2021] UKSC 1 decision.

3 CA,[45].
26 ‘Bombensprengung in Miinchen: Haus Ausgebrannt, Modegeschift Komplett Zerstort’
(Spiegel Panorama, 29 August 2012)

<https://www.spiegel.de/panorama/gesellschaft/bombensprengung-in-muenchen-
modegeschaeft-komplett-zerstoert-a-852771.html> accessed 15 April 2024.
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made to insurers under contracts concluded in relation to types of insurance such
as glass breakage, fire, and home insurance. The German Insurance Association
(Der Gesamtverband der Deutschen Versicherungswirtschaft (GDV)) has stated
that, according to the published and recommended conditions, damages caused
by war are not covered”’. However, it has been stated that the insurer may be
held liable for damages caused by bombs in contracts that are not subject to these
conditions and where the war peril is not excluded, since the relevant conditions
are only of a recommendatory nature’®. Moreover, even if this peril were
excluded, some insurers have stated that they would still pay for losses arising
out of World War I1%°.

I1I. THE APPROACH OF THE COURT OF FIRST INSTANCE AND THE
COURT OF APPEAL TO THE PARTIES’ CLAIMS

In the following sections, the decisions made by the courts within the framework
of causation and the reasons for these decisions, as well as the concepts that can
be guiding in the explanation of the reasons, will be discussed. Next, the courts’
approach to the legal issue of whether the term “war” can be broadly interpreted
to include wars that occurred in the distant past will be addressed.

1. Causation

As stated above, one of the issues not in dispute between the parties is that the
court must investigate the “proximate cause™’ of the damage when assessing

27 Leonhard Rolwes, ‘The Munich Bomb’ (Munich Re, 15 July 2013) <
https://www.munichre.com/en/insights/infrastructure/munich-bomb-insurers-settle-
claims.html> accessed 15 April 2024; ‘Bomb detonation in Munich: House Burned Down,
Fashion Store Completely Destroyed’ (Spiegel Panorama, August 29, 2012)
<https://www.spiegel.de/panorama/gesellschaft/bombensprengung-in-muenchen-
modegeschaeft-komplett-zerstoert-a-852771.html> accessed 15 April 2024.
‘Bombensprengung in Miinchen: Haus Ausgebrannt, Modegeschift Komplett Zerstort’
(Spiegel Panorama, 29 August 2012)
<https://www.spiegel.de/panorama/gesellschaft/bombensprengung-in-muenchen-
modegeschaeft-komplett-zerstoert-a-852771.html> accessed 15 April 2024.
‘Millionenschaden im  Verwiisteten  Stralenzug’ (Welt, August 29, 2012)
<https://www.welt.de/regionales/muenchen/article1 0885866 7/Millionenschaden-im-
verwuesteten-Strassenzug.html> accessed 15 April 2024; ‘Bombensprengung in Miinchen:
Haus Ausgebrannt, Modegeschéft Komplett Zerstort’” (Spiegel Panorama, August 29, 2012)
<https://www.spiegel.de/panorama/gesellschaft/bombensprengung-in-muenchen-
modegeschaeft-komplett-zerstoert-a-852771.html> accessed 15 April 2024.

For some publications that refer to the “proximate cause” theory in the context of English
insurance law, see. Rob Merkin, Lowry, Rawlings and Merkin’s Insurance Law: Doctrines and
Principles (4th edn, Hart Publishing 2022), 262-266 (Doctrines); John Lowry and Philip

28

29

30
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whether the damage is covered by the insurance®'. It is important that the parties
have reached an agreement on this matter, that there is no expression regarding
the effective cause in the contract condition where the “war” exception is
regulated, and that instead there is an expression that can actually be interpreted
more broadly, such as “occasioned by war”. Under English insurance law, in the
investigation of the proximate cause, determining the logical (natural) causes*

Rawlings, ‘Proximate Causation in Insurance Law’ (2009) 68(2) Modern Law Review 310;
Howard Bennett, The Law of Marine Insurance (2nd edn, Oxford University Press 2006), para.
9-03-9.45; Robert Merkin, Colinvaux’s Law of Insurance (13th edn, Sweeet & Maxwell 2022),
211-212 para. 5-067, 214-217 para. 5-071-5.76 (Colinvaux); Robert Merkin, Johanna
Hjalmarsson, Aysegul Bugra and Jennifer Lavelle, Marine Insurance Legislation (5th edn,
Informa Law from Routledge 2014), 88 (Legislation); Malcolm Clarke, ‘Insurance: The
Proximate Cause in English Law’ (1981) 40(2) Cambridge Law Journal 284 (Proximate
Cause); Jonathan Gilman, Mark Templeman, Claire Blanchard, Philippa Hopkins, Neil Hart
and David Walsh, Arnould: Law of Marine Insurance and Average, 20th edn (Sweet &
Maxwell 2021), para. 22.03-22.04; Ozlem Giirses, ‘The Proximate Causes of Loss’, D. Rhidian
Thomas (ed), The Modern Law of Marine Insurance (Volume Five) (Informa Law from
Routledge 2023) 170; Francis D. Rose, Marine Insurance: Law and Practice (2nd edn, Informa
2012), para. 19-15; Meixian Song, Causation in Insurance Contract Law (Informa Law from
Routledge 2014), 11-16 (Causation I); Song, Causation II, 49 et al; M. Fehmi Ulgener, Deniz
Sigortacisimin Sorumlulugu — Causa Proxima (Der Yaymlar1 2021), 22-31 (Sigortacinin
Sorumlulugu); M. Fehmi Ulgener, Deniz Sigortalarinda Nedensellik ve Causa Proxima Kurali
(Der Yaymevi 1994), 69-82; Emine Yazicioglu, Tekne Sigortas: Sozlesmesi (Beta 2003), 197-
198; Zehra Seker, Deniz Yoluyla Yiik Tasinmasinda Sigorta Himayesinin Kapsami (Beta
2001), 214-219.

In the first paragraph of Article 55 of the United Kingdom Marine Insurance Act 1906, which
regulates the scope of the insurer’s obligation to indemnify the insured’s loss in terms of perils,
it is stated that unless otherwise specified in the Act or by contract, the insurer is responsible
for such losses when the perils covered by the insurance are the proximate cause of the loss,
and that the insurer is not responsible for such losses when the perils outside the scope of the
coverage are the proximate cause of the loss. This rule, which finds application in terms of
marine insurance, is also applied to insurances other than marine insurance, see. FCA v. Arch
[2021] UKSC 1, [163]; Samim Unan, ‘En Ust Derecedeki Ingiliz Mahkemesi’nin (United
Kingdom Supreme Court) Covid-19 Nedeniyle Meydana Gelen Is Durmasi Zararlar1 Hakkinda
Verdigi 15 Ocak 2021 Tarihli “Test Case” Karar1 (Financial Conduct Authority v. Arch and
Others)’, Sezer llgin ve Biilent Sozer (eds), 2020 Sonrasinda Deniz Ticareti ve Sigorta
Hukuku: Olasi Sorunlar (Vedat Kitapcilik 2021) 135, 145 (business interruption).

3TCC, [18].

32 Logical (natural) causes can be explained as “each of the conditions that cause the result” in
terms of establishing legal responsibility, see. Eren, Genel Hiikiimler, 559. For these reasons,
it is determined as a result of the application of the ‘but for’ test in English law; the ‘but for’
test corresponds to ‘natural causation’, see. Unan, Is Durmasi, 173. In order to claim
compensation for a damage that gives rise to legal liability, there must be logical causality
between the act and the damage in every way, but it may not be fair to hold the perpetrator
responsible for all damages where such causality exists between the act and the damage.
Oguzman and Oz, Volume 2, 45 para 133. For this reason, according to the prevailing view in
Turkish law today, logical reasons are not directly considered as legally responsible causes,
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that caused the damage is of no importance™. In determining the effective cause,
as noted by the court in the Allianz v. Exeter decision, common sense should be
applied*, but the application of common sense does not mean that decisions can
be made solely based on unguided gut feeling without any guiding rule®. On the
other hand, investigating the active cause does not require excessive analysis*®.
The proximate cause does not necessarily have to be the temporally closest cause
to the damage®’.

In the doctrine, it is stated that in the investigation of the efficient cause, it is
necessary to focus on which phenomenon inevitably causes the damage, and that
the type of damage that occurs should be sought to be the inevitable result of that
phenomenon, but it is sufficient that the occurrence of the damage in the actual
amount is only within the probability (not unlikely to occur)*®. This view, which
is based on the interpretation of the Leyland Shipping Company v. Norwich

and it is investigated whether “a cause within the logical causality chain is a suitable cause to
cause the damage”, see. Oguzman and Oz, Volume 2, 45-46 para 138. See about the
appropriate causality link. Eren, Genel Hiikiimler, 562-568; Eren, Illiyet, 51 et al; Oguzman
ve Oz, Volume 2, 45-47, para. 138-143.

33 FCAv. Arch [2021]1 UKSC 1 in the insurance law dispute subject to the decision, it was argued
that logical reasons should be identified first in investigating the effective cause of the damage,
but the Supreme Court rejected this request. In the court’s decision, it was stated that “while
investigating the causal link, the hypothetical intentions of the parties (regarding the
circumstances under which the insurance coverage would become effective) should be taken
into account, and in disease clauses, an approach that emphasizes the intentions of the parties
instead of the ‘but for’ criterion was adopted” see. Unan, Is Durmasi, 173. For a reference to
a decision written before this decision and stating that determining logical reasons is necessary
but insufficient in investigating the effective cause, see. Song, Causation I, 14. FCA v. Arch
[2021] UKSC 1 decision, it does not seem possible to respect this opinion.

3% TCC, [41]. This issue was addressed by the Supreme Court in Yorkshire Dale Steamship Co
Ltd v. Minister of War Transport [1942] AC 691, 706 and FCA v. Arch [2021] UKSC 1, [168]

35 FCAv. Arch [2021]1 UKSC 1, [168].

36 TCC, [41]. This point was also made by the Supreme Court in FCA v. Arch [2021]1 UKSC 1,
[168].

The starting point for the modern development of the efficient cause theory is Leyland Shipping
Company v. Norwich Union Fire Insurance Society Limited [1918] AC 350 (see Merkin and
others, Legislation, 88). In this decision, the court stated that it would not be possible to accept
the cause closest in time to the damage as the direct effective cause ([126]).

38 Clarke, Proximate Cause, 288. This view, is based on the interpretation of the decision in
Leyland Shipping Company v. Norwich Union Fire Insurance Society Limited [1918] AC 350
and has been explicitly or implicitly supported in various works in the doctrine (see. Song,
Causation I, 15; Song, Causation II, 75; Aysegiil Bugra, Insurance Law Implications of Delay
in Maritime Transport (Informa Law from Routledge 2017), 23, para 2.11) or criticized (see.
William Melbourne, ‘Common Sense and Inevitable Loss: Proximate Causation in Marine
Insurance’ (2022) 28 Journal of International Maritime Law 12).

37
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Union Fire Insurance Society Limited [1918] AC 350 decision, was applied by
the Supreme Court in the FCA v. Arch decision, at least the part related to
inevitability. According to the court, the issue that needs to be investigated in
determining the proximate cause is which fact inevitably caused the damage in
the ordinary course of events, even if not in every conceivable situation®.

The main issues that the court of first instance considered in terms of causation
were whether, if there was only one efficient cause of the damage, it was the
dropping of the bomb within the scope of the “war” risk or the controlled
detonation of the bomb years after the dropping of the bomb, and whether the
dropping of the bomb and the controlled detonation were both efficient causes.
According to the court, if the effective cause in the first case is “war”, the insurer
will not be liable to indemnify the damages incurred as the “war” peril is
excluded from the coverage. If it is accepted that the efficient cause is the
controlled detonation of the bomb, the insurer will be obliged to pay the
indemnity since controlled detonation is a covered event. If both cases are
accepted as effective causes, the insurer will not be held liable for the damage in
accordance with the Wayne Tank decision, which finds application in the matter
of one cause being within the scope of coverage and the other being outside the
scope of coverage.

If it is accepted that there is only one cause of the damage, the court’s decision
as to whether that cause is the war or the fact of the detonation of the bomb has
multiple bases. The court initially stated that the fact of the bomb being
detonated was reasonable, considering the relevant circumstances. Subsequently,
in the FCA v. Arch decision given by the Supreme Court in 2021 it was held that
the Court gave a general guidance that such reasonable course of conduct cannot
be considered as a separate efficient cause and therefore the controlled
detonation of the bomb in the Allianz v. Exeter dispute was not a separate
efficient cause®. Alternatively, in FCA v. Arch the Supreme Court considered
whether the detonation of a bomb could nevertheless be a separate efficient
cause, in light of the fact that the Supreme Court had not explicitly established a
rule that such conduct could not be considered a ‘cause’*'. In addressing this
issue, the court stated that the damage essentially resulted from an explosion,
that the explosion was the result of a reasonable decision taken regarding the

% FCAv. Arch [2021] UKSC 1, [168].
40 TCC, [42].
4 TCC, [43].
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detonation of the bomb, and that the reason for this decision was the presence of
the bomb within the boundaries of Exeter University*?. The insured stated that if
there was no bomb in the relevant area, the explosion would not have occurred,
that the bomb constituted an explosive weapon, and that it necessitated
detonation®. Moreover, the insured mentioned that if the bomb had exploded at
the moment it was dropped, it would be inevitable to accept the effective cause
of the damage as the dropping of the bomb, but the reasonable decision made
regarding the detonation of the bomb would not change this result, that the
presence of the bomb caused both the controlled detonation and inevitably the
damage, and finally, the time elapsed between the dropping and the detonation
of the bomb did not cause the bomb to lose its explosive effect*’. The first
instance court ruled that the dropping of the bomb was the sole effective cause
of the damage and therefore the insurer was not liable.

The court stated that if its decision that the dropping of the bomb was the sole
effective cause of the damage was not accurate, alternatively, it could be
accepted that both the dropping and the detonation of the bomb together made
the damage inevitable*’. Thus, the court accepted that the relevant reasons could
be seen as “causes with effects that are equal or approximately equal to each
other and causing the damage” (concurrent causes), as argued by the insurer, and
in this case, the insurer would again be exempt from liability. The insured also
evaluated the claim that the exclusion clause related to the perils of “war” should
be interpreted against the insurer due to the absence of any expression regarding
causality related to such reasons in this clause, while it is present in other clauses,
and therefore the “war” exclusion can only be applied if the war is the sole
proximate cause of the damage. The first instance court stated that the rule of
interpretation against the drafter cannot be applied to the exclusion clauses in
insurance contracts related to the scope of coverage“. In addition, the court noted
that for an exception clause to be interpreted against the drafter, it must be
ambiguous, but the exception clause in question is not ambiguous*’, and that the

2 TCC, [45].
3 TCC, [45]
“TCC, [46].
45 TCC, [54].

46 TCC, [72]. In support of this, the Court referred to the recent decision of the Court of Appeal
in Brian Leighton (Garages)Limited v. Allianz [2023] EWCA Civ 8 (Brian Leighton v.
Allianz). (see. TCC, [72]). The same point was emphasized by the Supreme Court in Impact
Funding Solutions Ltd v. Barrington Services Ltd [2016] UKSC 57.

47 TCC, [71].
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ambiguity only pertains to how the exception clause can be applied to the event
in dispute*®. Thus, the court emphasized that there is an uncertainty as to whether
the effective cause of the damage is the war peril or the fact of the bomb
explosion, and that this issue needs to be clarified.

The Court of Appeal, on the other hand, ruled in accordance with the alternative
assessment of the first instance court and decided that there were multiple causes
of the damage (war and controlled explosion), that these causes were not
inherently capable of causing the damage on their own, and that they caused the
damage by occurring together®. In this context, contrary to the substantive
decision of the first instance court that there was only one effective cause, it was
accepted that the bomb alone did not inevitably cause the damage. According to
the Wayne Tank decision, it has been ruled that if one of the effective causes that
jointly cause the damage is within the coverage and the other is outside the
coverage, the damage will be excluded from the coverage™. It has also been
stated that as long as the war, which is the first of the active causes, continues to
have its effect, it will not cease to be one of the active causes, even though it
occurred long before the second active cause, the controlled explosion’’.

2. Interpretation of “War”

Although it is undisputed between the parties that the phenomenon of bombing
during a war falls within the scope of the “war” peril excluded under the
insurance contract, the insured has stated that the term “war” in the contract could
not have been intended to apply to wars fought in the distant past. In this respect,
it has been argued that the exception clause refers to wars other than those fought
in the distant past and can only be applied in cases where the damage is caused
by such wars as an effective cause, and therefore the insurer cannot rely on the
exception clause in the case in question. However, the insured has also accepted
that the acceptance of this claim alone will not ensure the outcome of the case in
favor of the insured™?. The accuracy of this acceptance is controversial and the
reason why it is controversial will be addressed in the next section.

48 TCC, [71] “dny lack of certainty arises, not from the interpretation of the clause but in

deciding how the exemption properly applies to the facts of the case”.

49 CA, [49].

0 CA, [54].

SbCA, [51].

2 The insured’s claim has been listed among the matters he expressed as “optional, additional or
mere indicators” (optional, additional or mere indicators), see. TCC, [73]. The main claim of
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The first instance court made a very brief and unclear assessment regarding the
insured’s claim. It is concluded that the court may have meant that the word
“war” in the exception clause could very well have been included to cover wars
that took place in the distant past™. However, it is not clear from the text of the
decision which interpretation rules the court applied and how it reached this
conclusion. As a result, the court rejected the insured’s claim. The insured also
put forward the same claim before the court of appeal, arguing that the court of
first instance did not act in accordance with the hypothetical intentions of the
parties™. However, this court also rejected the claim emphasizing that the
damage, which occurred nearly eighty years after the end of World War II, could
still have been caused by the war risk, since the bomb, which is considered a war
risk, still had the power to explode at the time of the damage™”.

The discussion of these court decisions, which require explanation, within the
framework of the rules regarding the interpretation of insurance contracts in
English law is important both because the conclusion reached may affect the
evaluation of causality and because there is still no data on whether the Court of
Appeal’s decision has been appealed. The next section therefore addresses the
question of whether the risk of “war” can be interpreted to include World War
11

III. EVALUATION OF THE APPROACHES OF THE COURTS TO THE
INTERPRETATION OF THE TERM “WAR”

1. The Question of Whether the Expression of “War” can be interpreted to
include World War II in accordance with the Rules on the Interpretation of
Contracts in English Law

In some insurance contracts subject to English law, it is explicitly stated in the
contract provisions where the perils of “war” is excluded that the detonation or
explosion of weapons from wars in the distant past is also included in this peril*®.

the insured is that the controlled detonation of the bomb is the sole effective cause of the
damage.

Regarding the subject, the vague expression used by the court is as follows: “The short answer
to the point is that the parties can be taken to have agreed that damage occasioned by “war”
is excluded”, TCC [75].

3 See. CA, [40].

3 CA,[43].

36 <https://miab.co.uk/app/uploads/2022/09/Allianz-Complete-Property-Owner-Policy-
Wording-Aug-2022.pdf> accessed 15 April 2024, 15;

53
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However, since the contract subject to the Allianz v. Exeter decision does not
contain such an explicit provision, the issue of whether the expression “war” in
the exclusion clause covers the wars in the distant past will be resolved as a result
of the interpretation of the contract. As will be addressed under the second
heading below, any finding that the term “war” does not cover wars that occurred
in the distant past is important as it will also affect findings related to causality.

In Turkish law, as a rule, the true (subjective) and common intentions of the
parties are respected in the interpretation of the contract’’, while in English law,
the hypothetical (objective) intentions of the parties are respected®®. In order to
clarify the rules under which the terms in the conditions where the exclusions are
listed in insurance contracts are interpreted, the English law rules on this matter
will be briefly mentioned below. It is seen that these rules have been evaluated
in recent Supreme Court decisions™.

A. The Ordinary Meaning of Terms and the Context of the Contract

In English law, in terms of determining hypothetical intent, it is important what
a reasonable person, who is expected to have the information reasonably within
the knowledge of the parties at the time the contract is concluded, understands
from the contract®. The expressions in the contract are given the ordinary

<https://www.seib.co.uk/content/uploads/2022/12/Allianz-Motor-Trade-Complete-Policy-
Wording.pdf> accessed 15 April 2024.

57 Turkish Code of Obligations No. 6098 (TCO) (OG D: 04.02.2011, Number: 27836) m. 19/1.
Regarding the interpretation of contracts, see. M. Kemal Oguzman ve M. Turgut Oz, Bor¢lar
Hukuku Genel Hiikiimler Cilt— 1, 16. Press (Vedat publishing house 2018), 191-194 (Volume
1); Eren, Genel Hiikiimler, 484-493. When making a comment, if the true and mutual
intentions of the parties cannot be determined, according to the trust theory, the hypothetical
intentions of the parties should be determined (objective interpretation), and objective
interpretation is “based on general life experiences, rules of honesty, in short, determining the
objective meaning of the declaration of intent according to the trust theory” see Eren, Genel
Hiikiimler, 490.

38 Merkin, Doctrines, 245.

3 See. Investors Compensation Scheme Ltd. v. West Bromwich Building Society [1998] 1 WLR
896; Chartbrook Ltd. v. Persimmon Homes Ltd. [2009] UKHL 38; Rainy Sky SA v. Kookmin
Bank [2011] UKSC 50, [21]; Arnold v. Britton [2015] UKSC 36, [15]; Impact Funding
Solutions Ltd v. Barrington Support Services Ltd (formerly Lawyers At Work Ltd) [2016]
UKSC 57, [5]-[7); Wood v. Capita Insurance Services Ltd. [2017] UKSC 24.

% John Birds and Katie Richards, Birds’ Modern Insurance Law (12th edn, Sweet & Maxwell
2022), 264 “In construing contractual documents, the aim must be to find the meaning that the
document would convey to a reasonable person having all the background knowledge that
would reasonably be available to the parties in the situation in which they were at the time of
the contract”. See also. Merkin, Doctrines, 245. On the recent acceptance of this approach by
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meaning at the time the contract was concluded, but the ordinary meaning is
interpreted within the context of the contract®'. When interpreting the exclusion
clauses in insurance contracts within the general context of the contract, the
interpretation that is appropriate to the purpose of the contract should be
adopted®. In addition, the nature of the insurance is considered as an element
related to the context of the contract®. In light of this information, it is important
to first examine the context of the contract in terms of the interpretation to be
made regarding whether the term “war” in the contract includes wars that took
place in the distant past.

The coverage clause in the contract in question provides broad coverage, stating
that situations other than exceptions are included in the scope®. This issue may
be considered as an expression of the purpose pursued by the contract. In light
of the contract's purpose to provide broad coverage in this manner, it can be
argued that interpreting the term ‘war’ in the exception clause to include wars
that occurred in the distant past would be contrary to the contract’s purpose as it

the Supreme Court in Wood v. Capita Insurance Services Ltd. [2017] UKSC 24, see. Birds and
Richards, 264, fn. 55. See (“...a reasonable person, that is a person who has all the background
knowledge which would reasonably have been available to the parties in the situation in which
they were at the time of the contract...””). Lukoil Asia Pacific Pte Ltd v. Ocean Tankers (Pte)
Ltd (The Ocean Neptune) [2018] EWHC 163 (Comm), [8]. Istanbul 3™ Civil Court of
Intellectual and Industrial Property Rights, E. 2021/81 K. 2022/55, T. In its decision dated
12.5.2022 (www.lexpera.com.tr), the court referred to the decision in Investors Compensation
Scheme Ltd. v. West Bromwich Building Society [1998] 1 WLR 896 and emphasized that the
contract “must be interpreted in such a way that a reasonable person familiar with its
background at the time of the Agreement could understand it”.

1 Alison Padfield, Insurance Claims, 5" ed (Bloomsbury Professional 2021), 52. On the fact that
where the context of a contract contradicts the ordinary meaning of an expression, the ordinary
meaning will not apply, see, e.g. Birds and Richards, 269, para. 13-12. In the Wood v. Capita
Insurance Services Ltd. [2017] UKSC 24 decision, it was noted that the ordinary meaning was
rejected in case of a conflict between the context and the ordinary meaning. Padfield, 49.

2 Impact Funding Solutions Ltd v. Barrington Support Services Ltd (formerly Lawyers at Work

Ltd) [2016] UKSC 57; Padfield, 51.

See. Padfield, 52. For the judicial decisions referred to by the author in this context, see. 54,
fn. 9.

“Indemnify or otherwise compensate the insured against loss, destruction, damage, injury or
liability (as described in and subject to the terms, conditions, limits and exclusions of this
policy or any section of this policy) occurring or arising in connection with the business during
the period of insurance or any subsequent period for which the insurer agrees to accept a
renewal premium.” (Emphasis added by the author).

63
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would have a limiting effect on the coverage, and that this term should be
interpreted narrowly in accordance with the contract's purpose®’.

It can also be stated that such an interpretation coincides with the interpretation
that would be made by a reasonable person, considering the year the contract
was concluded and other excluded perils in the contract. Because first of all,
when other excluded perils such as “terrorism™*® and “cyber incidents”®’
mentioned in the contract are examined, it is noticed that these perils are more
indicative of the “current” time. When the excluded perils are considered
holistically, it can be argued that the “war” risk should be interpreted by a
reasonable person in line with the contemporaneity feature of the other excluded
risks, and thus should not cover wars in the distant past. Moreover, given that
the contract was concluded in 2021, it could be argued that a reasonable person
could reasonably assume that the term “war” refers only to current wars. In order
to claim the opposite, it must be reasonably accepted that a reasonable person

65 Tt is seen that the cover in this sense shows similarities with insurances concluded on the basis

of “all risk”. In such insurances, although it can be argued that the perils outside the coverage
should be interpreted narrowly and against the drafter of the contract (contra proferentem), as
will be explained below, recent court decisions in English law have stated that this rule cannot
be applied to perils excluded from coverage, so the relevant rule will not find application.
Therefore, the justification for narrow interpretation is the necessity of interpreting according
to the purpose of the contract within the context of the contract, rather than the rule of
interpretation against the drafter (contra proferentem). It can be argued that this interpretation
is also consistent with the acceptance that finds application in terms of insurance contracts and
that the interpretation in line with business common sense should be preferred among two
possible interpretations. The legal basis for this acceptance is the opinion expressed in the
Supreme Court’s Rainy Sky SA v. Kookmin Bank [2011] UKSC 50 decision ([21]: “If there are
two possible constructions, the court is entitled to prefer the construction which is consistent
with business common sense and to reject the other.”). In the interpretation of the contract,
while determining commercial common sense, it is necessary to make an assessment according
to the commercial purpose of the contract and to choose the interpretation that best suits this
purpose, as understood from Lord Hoffmann’s decision in the Investors Compensation Scheme
Ltd. v. West Bromwich Building Society [1998] 1 WLR 896 precedent. Suzanne Robertson,
‘Making Sense of Commercial Common Sense’, (2018) 49(2) Victoria University of
Wellington Law Review 279, 283.

6 The 3rd condition in the contract, see. TCC, [59]. When the content of this condition is taken
into account, it is seen that the exception will only apply if the perils occur within the
geographical boundaries of England, Wales, and Scotland, and that it will not apply if it occurs
in the territorial waters defined in the Territorial Sea Act 1987. The date mentioned in the
condition, although it points to almost thirty-five years before the contract was concluded, only
refers to the date of the legislation in which the definition is included, and it cannot be argued
that the exception provision regarding terrorism refers to past terrorism events based solely on
this date.

7 See the 4th condition in the contract. TCC, [60)].
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knows that historical wars can still cause work stoppages and property damages
covered by the contract. Although it may be possible for insurers to have
encountered such claims or to have received reports related to such claims, and
thus interpret the term “war” broadly to include wars that occurred in the distant
past®®, it can be argued that it is not reasonable to expect an insured person to
have such knowledge as stated in the relevant contract®””. Therefore, it can be
argued that a person who is referred to in determining the hypothetical will of
the parties and who “is expected to have the information that is reasonably
expected to be known by the parties to the contract at the time the contract is
concluded” cannot be expected to understand the relevant expression to include
wars that took place in the distant past.

B. Interpretation Against the Drafter (Contra Proferentem)

Another rule applied in the interpretation of contracts is the contra proferentem
rule, which states that the provision should be interpreted against the drafter’’.
The insured argued that the war exclusion could only be applied in cases where
war was the sole effective cause, and that this exclusion could not be applied if
war was one of the effective causes of the damage, based on the absence of any
expression related to concurrent causes in the exclusion clause regarding the
perils of “war” and the reference to the presence of multiple causes in other
provisions. As a basis for this argument, it has been stated that the war exception
should be interpreted against the insurer. The first instance court ruled that it was
not possible to apply this rule of interpretation to the exclusion clause. It is seen
that this decision of the court is based on the fact that the rule of interpretation
against the drafter cannot be applied to exclusion clauses in insurance contracts,
as explained above’'. While this rule is not applied in the interpretation of
expressions related to causality in the exception provision, it does not seem

% For example, if the parties to the contract are a reinsurer and a cedant, such an interpretation

may be possible, as the identity of the parties is a matter of the context of the contract and may
affect the interpretation.

The insurer’s specialized knowledge, evidence related to the contract outside the contract
(referred to as “surrounding circumstances”, “extrinsic evidence” or “factual matrix”, see.
Padfield, 57) for the fact that it cannot be included and therefore cannot affect the
interpretation. See. Merkin, Colinvaux, 134 para. 3-023 (in this regard, the author refers to the
case of GE Reinsurance Corp v. New Hampshire Insurance Co [2003] EWHC 302 (Comm),

see fn. 60).

For the interpretation of this rule specifically in insurance contracts, see. Padfield, 64-67;
Merkin, Doctrines, 250-252; Merkin Colinvaux, 136-142 para. 3-027-3-040; Birds and
Richards, 270-272.

71 See. I1.1.

69

70



BUGRA SAR 61

possible to apply the relevant rule in terms of the interpretation of the expression
“war” in the same provision. Therefore, it can be argued that the rule of
interpretation against the drafter (contra proferentem) cannot be applied in order
to narrowly interpret the term “war” in accordance with the relevant court

decisions.

C. Market Practice

In addition to the above assessments, on the one hand, it can be argued that there
is an information asymmetry in favor of the insurer regarding the possibility of
damage caused by bombs dropped during wars in the distant past exploding or
being detonated years later, and that the insurer can (explicitly) exclude wars that
occurred in the distant past if they wish. However, on the other hand, this defense
does not seem to be directly accepted in the interpretation of the contract under
English law. Instead, proving that such wars are clearly within the scope of the
exception or excluded from this exception constitutes market practice’ accepted
by the courts as “evidence related to the contract outside the contract” may result
in favor of the insured. If the market practice is to explicitly state whether the
weapons used during wars in the distant past are within or outside the scope of
the war exception, the interpretation will be made in accordance with this
practice. In this respect, it can be argued that the market practice, conceptually,
should be evaluated separately from the war perils of these weapons, and
depending on the situation, should be included in or excluded from the scope of
war peril. Considering that the contract in dispute also envisages a wide cover, it
can be argued that the fact that weapons fired during wars that occurred in the
distant past are not mentioned at all in the exception provision excludes these
weapons from the war peril.

Since determining whether a matter constitutes market practice requires a factual
assessment, in order to make an interpretation as mentioned above, it will be
necessary to first examine the expressions used in the contract samples used in
practice. However, at this point, it will also be discussed how widespread a
practice must be within the relevant market to constitute a “market practice.”
Additionally, it can be considered an open question whether the market practice
should exist generally for all types of insurance or only for the type of insurance
in dispute. For instance, in some construction insurances that include the “war”
peril exception, there may be provisions stating that damages arising from the

2 Thomas Crema v. Cenkos Securities Plc [2010] EWCA Civ 1444,
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explosion of hidden war weapons are not within the scope of the “war”
exception”. In addition, in some insurances similar to the type of insurance
subject to the Allianz v. Exeter decision, it is observed that the term “war”
includes wars in the distant past™ or the difference between past wars and current
wars is clearly stated””. In some marine insurance contracts that exclude or
include perils related to war from the coverage’®, damages arising from “war”
and damages arising from "derelict mines, torpedoes, bombs, or other war
weapons”’” are listed separately’®. In particular, in some hull insurance contracts

73

74

75
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Richard Radevsky and Doug Scott, ‘War and Terrorism — Collateral Consequences for
Engineering and Construction Insurers’ (International Association of Engineering Insurers
49th Annual Conference — Qatar 2016, Conference Paper) <https://www.imia.com/wp-
content/uploads/2022/10/war-and-terrorism-19.8.22.pdf> accessed 15 April 2024, 9 “It is
agreed that loss or damage or liability caused by hidden bombs, landmines, ammunition or
other engines of war left below ground or water prior to commencement of work in connection
with the Project shall not be considered as “war risks” as excluded by General Exception 1
hereof”

See also. fn. 56. Also see <https://www.stgilesgroup.co.uk/assets/downloads/Allianz-
complete-flatowner-policy-wording_acom687 11.pdf> accessed 15 April 2024, 15.

<https://connect.avivab2b.co.uk/broker/resources/document-library/property-owners/>
accessed 15 April 2024, CPO (CHC) Policy All Risks, 30, (“Policy Exceptions 1 (a) and (c)
will not apply in respect of Damage to the Property Insured caused by or resulting from the
detonation of munitions of war or parts thereof, at or within one mile of the boundary of The
Premises, provided that the presence of such munitions does not result from a state of war
current at the time of the Damage”. Emphasis is by the author).

In international insurance practice, for information on the concepts included in the terms
incorporated into contracts where war perils are covered in contracts insuring interests related
to the ship and cargo, see. Melisa Konfidan, ‘Savas Rizikolarinin Deniz Tehlikelerinden Ayirt
Edilmesi’, Ismail Demir (ed) Ukrayna Rusya Savast 'nin Deniz Sigortalarina Etkisi Konferans
Tam Metin Bildiri Kitabi (DEHUKAM Publications 2024) 37, 43-45.

The Institute Time and Voyage Clauses dated 01.10.1983 and 01.11.1995; the International
Hull Clauses dated 01.11.2002; the Institute Cargo Clauses (A), (B), (C) dated 01.01.2009 and
01.01.1982 include the phrase “derelict mines torpedoes bombs or other derelict weapons of
war”. In some works, the word “derelict” is translated as “stray”. and “unclaimed” (see
Ulgener, Responsibility of the Insurer, 294) or “stray from the war” (see Seker, 176). It has
been observed that some insurance companies operating in Tiirkiye use the term “derelict” as
“abandoned” in contract texts containing the Turkish translation of the Institute’s conditions.
In this study, the relevant phrase has been translated and used as “derelict.” The reason for this
preference is that the relevant condition could be interpreted both in the ordinary meaning of
the word and in accordance with the relevant decision, since it was added in response to that
decision after Costain-Blankevoort (U.K.) Dredging Co. Ltd. v. Ltd. v. Davenport (The Nassau
Bay) [1979] 1 Lloyd’s Rep. 395, and that the expression “derelict” is a phrase that can cover
both of these situations. The details of the decision are discussed below in V.1.

Institute Time Clauses — Hulls dated 01.10.1983 23.1 and 23.3; Institute Voyage Clauses —
Hulls dated 01.10.1983 20.1 and 20.3; Institute Time Clauses — Hulls dated 01.11.1995 24.1
and 24.3; Institute Voyage Clauses — Hulls dated 01.11.1995 21.1 and 21.3; International Hull
Clauses dated 01.11.2002 29.1 and 29.3; Institute War and Strikes Clauses — Hulls Time dated
01.10.1983 1.1 and 1.3; Institute Voyage Clauses — Hulls dated 01.10.1983 1.1 and 1.3;
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that cover war perils, damages arising from war and “damages caused by war
mines, torpedoes, and war weapons, whether derelict or not” are specified
separately, thus these expressions are considered as different perils’’.

As a result, for some of the reasons mentioned above, it can be argued that the
term “war” does not cover wars that took place in the distant past and war
weapons that were used but did not explode during these wars. The effect of a
finding in this direction on the causality assessment is discussed under the
following heading.

2. The Effect of the Determination that the Term “War” Does Not Include
World War II on the Assessment Made on Causation

Contrary to the courts’ approaches to the interpretation of the term “war”, if it is
accepted that the term “war” in the exception clause of the contract does not
cover wars that took place in the distant past, this will also affect the courts’
findings on causality. In terms of the decision made by the first instance court
that the only effective cause was being in the same place at the time the bomb
was dropped and the damage occurred, even if these facts are accepted for a
moment as making the damage inevitable, it can be argued that the insurer cannot
rely on the exclusion clause on the grounds that the facts cannot be considered
within the scope of the excluded “war” peril. Therefore, it can be argued that the
insurer is liable for the damage because the fact of the bomb explosion is the
only effective cause that makes the damage inevitable and this peril is covered
by the insurance. The different interpretation of the perils of “war” will also
affect the alternative decision of the first instance court, which was upheld by
the appellate court, that the bomb and the detonation of the bomb are multiple
and proximate causes of damage. Because if one of the proximate causes of the

Institute War and Strikes Clauses — Hulls Time dated 01.11.1995 1.1 and 1.3; Institute Voyage
Clauses — Hulls dated 01.11.1995 1.1 and 1.3; Institute Cargo Clauses (A), (B) and (C) dated
1.1.1982 6.1 and 6.3; Institute Cargo Clauses (A), (B) and (C) dated 1.1.2009 6.1 and 6.3;
Institute War Clauses (Cargo) dated 1.1.1982 and Institute War Clauses (Cargo) dated 1.1.2009
1.1 and 1.3.

79 Hellenic War Risks Rules 2024,
<https://www.hellenicwarrisks.com/fileadmin/uploads/hellenic/Docs/PDFs/HWRB_Ruleboo
k 2024.pdf> accessed 15 April 2024, clause 2A.2.1 refers to “war”, and clause 2A.2.3 refers
to “whether derelict or not damages arising from war mines, torpedoes, and war weapons”. It
is observed that there are similar conditions in the NorthStandard War Risks Rules 2023-2024,
<https://www.standard-
club.com/fileadmin/uploads/standardclub/Documents/Import/publications/rules/2023/War_ri
sks_rulebook 202324.pdf> accessed 15 April 2024, 2A.2.1 and 2A.2.3.
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damage (the dropping of the bomb and being at the place where the damage
occurred at the time of the damage) does not fall within the scope of the
exception provision and the other proximate cause is within the scope of the
coverage, the Wayne Tank decision will not be applicable and the insurer will be
held liable for the damage. For these reasons, the term “war” not covering wars
that occurred in the distant past may ensure the case is resolved in favor of the
insured.

It is observed that both the dropping of the bomb and the fact that it still has not
exploded eighty years after it was dropped on the land where the damage
occurred®® are considered by the courts as a “war” peril. It was stated that the
bomb’s potency had not weakened during this time and therefore the bomb could
have been the effective cause of the explosion that occurred in 2022%'. After the
decision of the first instance court, it was stated that the bomb became a “derelict
weapon” due to not exploding within the time between being dropped and
detonated, and in such a case, the “war” exception would no longer apply*. Since
the perils that are not explicitly excluded in the insurance contract, which is the
subject of the dispute underlying the court decisions, are considered within the
scope of coverage, it can be argued that the acceptance of the bomb as a derelict
war weapon according to this view will lead to the non-application of the war
exclusion. The damages caused by derelict war weapons can also be covered or
excluded separately from the “war” peril in the Institute Clauses added to hull
and cargo insurances, and in this respect, the interpretation of the relevant peril
is important.

IV. EVALUATIONS IN THE CONTEXT OF HULL AND CARGO
INSURANCE CONTRACTS WHERE INSTITUTE CLAUSES ARE
INCORPORATED

The question of whether the war exception covers wars in the distant past, which
was not sufficiently discussed in the Allianz v. Exeter decision, but which could
have affected the ratio, , should be evaluated separately in terms of hull and cargo
insurances. First of all, it should be stated that a similarity can be drawn between

80 TCC, [46] “As a matter of common sense, the dropping of the bomb and its consequent

presence at the site, was the proximate cause of the damage”.

81 TCC, [48]-[49].

82 John Curran, ‘Proximate Cause: Don’t Mention the War Exclusion’ (Indemnity Legal, 17 April
2023) <https://www.indemnitylegal.co.uk/news-insights/proximate-cause-dont-mention-the-
war-exclusion> accessed 15 April 2024.
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the bomb in question, which was dropped ashore during the war but did not
explode for about eighty years, and the mines and other war weapons that
exploded years after being left at sea in the context of marine insurance®.
Additionally, it should be considered whether mines, torpedoes, etc., which are
the equivalents of the disputed bomb in the context of marine insurance, and
which do not explode for a long time, can be evaluated within the scope of the
expression “derelict mines, torpedoes, bombs or other derelict war weapons”
appearing in the Institute Clauses incorporated into hull and cargo insurance
contracts, which is regulated separately from the perils of “war”. It can be argued
that in contracts that provide coverage only against marine perils, where both the
perils of “war” and “derelict mines” are excluded from coverage, at first glance,
it will not go beyond an academic discussion whether the damage arises from the
perils of war or from derelict mines. However, in cases where the term “war” in
the contract cannot be interpreted broadly enough to cover wars that occurred in
the distant past, it can be argued that the damages caused by mines left behind
but not detonated during such wars no longer arise from the “war” perils, thus
determining whether the insurer can rely on the exception for “derelict mines”
will become important. This determination will be made in accordance with
English law, as will be seen below, however it may also be important in some
cases for hull and cargo insurance contracts concluded in Tiirkiye due to the
incorporation of the Institute Clauses in such contracts. These situations will be
addressed under the next heading.

1. “Derelict Mines, Torpedoes, Bombs or Other War Weapons” Peril

This peril was included in the Institute Clauses following the Costain-
Blankevoort (U.K.) Dredging Co. Ltd. v. Davenport (The Nassau Bay)** decision,
in order to counteract the effect of that decision®. In that case, following the end

8 In news related to current wars such as the Russia-Ukraine war, emphasis is placed on the

danger posed by unexploded sea and land mines and bombs thrown ashore, see. Cahal Milmo,
‘Ukraine Faces Decades of Landmine Tragedies from Unexploded Russian Munitions’ (iNews,
22 March 2022) <https://inews.co.uk/news/ukraine-faces-deadly-legacy-of-landmines-and-
unexploded-munitions-leading-uk-charity-warns-1532753> accessed 15 April 2024; Aine
Quinn, ‘Removing Russian Sea Mines Near Key Ukraine Ports Could Take Months: U.N.’
(Insurance Journal, June 9, 2022)
<https://www.insurancejournal.com/news/international/2022/06/09/671128.htm> accessed 15
April 2024.

[1979] 1 Lloyd’s Rep. 395. For some works that address this decision in Turkish legal doctrine,
see. Yazicioglu, 161 fn. 102; Seker, 177.

85 Bennett, 435 para. 13.84. N. Geoffrey Hudson, Tim Madge, and Keith Sturges, Marine
Insurance Clauses, 5" ed (Informa Law from Routledge 2012), 343, suggest that the relevant
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of World War II, war-related ammunition was dumped into the sea for purely
peaceful purposes, and years later, in 1974, the ammunition exploded, causing
damage and sinking of a dredger. The insurer paid compensation to the
shipowner for the relevant damage, but under a tax legislation in force in England
at the time®®, it was claimed that a portion of this compensation could be collected
as tax, and the shipowner was asked to pay this portion. The shipowner, on the
other hand, argued that the ship should be exempt from tax based on the
exception in the relevant legislation stating that tax cannot be collected if the
ship’s loss arises from war peril®’. The dispute has centered on whether the
explosion was the result of “warlike operations” considered as a type of war peril.
The court ruled that the damage caused by the ammunition did not occur as a
result of an act similar to war because the ammunition was dumped into the sea
after the end of the war — during peacetime. Upon this decision, in order to ensure
that the damages caused by such ammunition, even if dumped into the sea after
the war, fall under the responsibility of the insurers providing war indemnity, the
perils of “derelict mines, torpedoes, bombs or other war weapons” was included
in insurance clauses providing cover against war perils, and it started to be
excluded from those providing cover against marine perils®.

In the period before this decision, it was stated that the perils of “mines,
torpedoes, bombs, or other war weapons” was included in the Institute Clauses
providing cover for war perils®’, and that this peril was included to unequivocally
cover the damages caused by mines and other war weapons deployed during
World War I, years after the war had ended”. It has also been stated that the term

phrase was “most likely” added to mitigate the effects of this decision. For some other works
referring to The Nassau Bay decision on the term “derelict”, see. Michael Davey, James Davey
and Oliver Caplin, Miller’s Marine War Risks, 4" ed (Informa Law from Routledge 2020), 119
para. 15.5; Gilman and the others., 1304 para 24-32. For some works that do not refer to the
decision of The Nassau Bay, see. John Dunt, Marine Cargo Insurance, 2" ed (Informa Law
from Routledge 2015); Keith Michel, War, Terror and Carriage by Sea (LLP 2004).

In terms of the Institute Cargo Clauses (All perils), see Davey and the others, 122 para. 15.17
for the view that the perils of “derelict mines ...” is excluded from coverage, while damages
caused by non-derelict mines and similar war weapons are covered.

8 The Capital Allowances Act 1968.

87 The term “war peril” in the relevant legislation has been interpreted in accordance with the war
perils excluded from the ordinary English policy of marine insurance of that period, taking into
account the definition in the War Risks Insurance Act of 1939.

88 Bennett, 435-436 para. 13.84.

8 J. Kenneth Goodacre, Goodbye to the Memorandum: An In-depth Study of the Standard Cargo,
War, and Strikes Clauses (Witherby & Co. Ltd 1988), 198; Hudson and the others, 343.

% Goodacre, 198.
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“derelict” included in this peril did not exist before 1982°'. It is a matter of
importance in English law whether the current state of the peril, which includes
this expression, should be interpreted based on the ordinary meaning of the term
“derelict” or in accordance with the The Nassau Bay decision.

As stated above, according to the interpretation rules applied to contracts in
English law, the expressions in the contract are given their ordinary meaning at
the time the contract was concluded®, but the ordinary meaning is interpreted
within the context of the contract’. It has been stated that if the context of the
contract contradicts with the ordinary meaning, the latter will not be applied”.
In a recent decision of the United Kingdom Supreme Court®, it was stated that
in the interpretation of an exception clause’® under the Institute War and Strike
Clauses of 1983, the established jurisprudence at the time these Clauses were
drafted and implemented should be taken into account as they relate to the
context of the contract’’, and therefore the context immediately before the
drafting and application of the clauses as well as the relevant court decisions
should be respectedgg, and it would be accepted that those who drafted the
exception clause acted with these jurisprudence in mind®’. According to this
approach, in the interpretation of the term “derelict”, it can be argued that the
decision of The Nassau Bay should be relied upon in terms of determining the
hypothetical will of the parties. On the other hand, it has already been stated
above that in contract interpretation, it is important to consider what a person in
possession of information reasonably expected to be within the knowledge of the

°l Goodacre, 199.

92 istanbul 3. The Intellectual and Industrial Property Rights Civil Court, E. 2021/81 K. 2022/55,
T. 12.5.2022 (www .lexpera.com.tr) in its decision, the court emphasized that the expressions
should be interpreted according to their ordinary meaning by stating that “the provisions of the
contract are interpreted literally in their natural and ordinary sense,” based on the choice of
English law as the governing law for the license agreement concluded between the parties.

93 Padfield, 52.

% See also. fn. 61.

% Navigators Insurance Company Limited and others v. Atlasnavios-Navegacao LDA (formerly

Bnavios-Navegacao LDA) [2018] UKSC 26. Both parties to the disputed contract are
merchants.

% m. 1.5. “any person acting maliciously”.

o7 [15], [28].

%8 Thus, the court has taken into account two court decisions from 1968 and 1982 in the
interpretation of the relevant exception provision.

[28] “The more helpful approach is therefore to read the phrase in those Clauses in its
immediate context and in the light of the recent marine insurance authorities to which I have
referred which must have been in the drafters’ mind.” (Lord Mance).

99



An Example of Current Approaches in the Interpretation of ‘War’ Peril and
68 Evaluations in the Context of Marine Insurance

contracting parties at the time the contract was concluded would have understood
from the contract'®. Therefore, although it can be accepted that insurers who
draft the provisions of the printed contract take court decisions into account when
arranging these provisions, it is debatable whether it is reasonable to expect the
insured to know that the relevant provisions are based on court decisions. In the
absence of reasonableness, it can be argued that the ordinary meaning of the
exception clause in the context of the contract should be respected, rather than
the relevant judicial decision. Therefore, the relevant provision will be addressed
below, both in terms of the ordinary meaning of the term “derelict” and in

accordance with the The Nassau Bay decision'’".

A. Interpretation of the Peril in Accordance with the Ordinary Meaning of
the Term “Derelict”

It was stated above that the peril is excluded in insurances providing cover for
marine perils, and within the scope of cover in insurances providing cover for
war perils. The ordinary meaning of derelict includes being left, idle, and
drifting. The fact that a weapon of war is “derelict” should be examined both
geographically and temporally in this sense. In this analysis, it should be
emphasized whether the weapons were fired during the war, whether the damage
caused by the weapons is related to the geography where the war took place, and
the impact and importance of the time between the use of the weapons and the
damage they caused in terms of the interpretation and application of the peril.

First of all, if the weapons used during the war cause damage while the war is
ongoing, it will be argued that these damages arise from the “war” peril'®%.
However, it is open to debate whether weapons that were used during the war
but were not exploded, or that were dumped into the sea for peaceful purposes
following the end of the war and that caused damage only years after the war,
are caused by the “war” risk or whether they are related to this risk. In this
context, it is necessary to first focus on whether the weapon of war was used
during the war and the impact of the term ‘derelict’ on its interpretation. The
ordinary meaning of the word is open to interpretation broadly enough to cover

100 See. I11.1.A.

101 For a work in which some opinions regarding the interpretation of the expression in accordance
with its literal meaning and the The Nassau Bay decision are conveyed, see. Seker, 176-177.

102 See Dunt, 10.22 and Gilman and the others., 1304 para. 24-32 regarding cargo insurance. In
contracts providing war cover, see Hudson, 344 for the view that damages caused by the
explosion of mines and other war weapons while a war is still ongoing can be considered within
the scope of war peril.
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the use of a weapon of war both during and after the war. However, interpreting
the statement without any limitations may lead to the inability to distinguish
between this peril and the perils of war. Considering that both of these perils are
either covered together or excluded together, it may initially be thought that this
discussion is purely academic. However, in cases where the damage occurs years
after the end of the war, as in Allianz v. Exeter, it may be argued that the war is
considered as a war in the distant past and the “war” risk in the contract does not
cover such wars'®. In such a case, if both the perils of war and derelict weapons
are excluded by the contract, it will be important for the insurer, who cannot rely
on the “war” exclusion, to rely on the perils of “derelict weapons” in order to
reject the compensation claim.

In the doctrine, it has been stated that although they were left during the war,
weapons that did not have an effect at that time but caused damage years after
the end of the war would now be considered under the perils of “derelict”
weapons due to the possibility of debate on whether such damages fall under the
perils of “war”'®. Moreover, it is also open to discussion whether the weapons
that were dropped during the war but drifted to a geography where there was no
war and caused damage in that geography during the war stemmed from the
perils of war or derelict weapons. However, in this case, since the war is still
ongoing, it cannot be considered as a war that took place in the distant past, and
since both perils are either covered or not covered by insurance, determining
which one to rely on will not go beyond an academic debate.

In addition to these points, considering the ordinary meaning of the term
“derelict,” it can be argued that if weapons dumped into the sea after the end of
the war cause damage in any geography and at any time, the damage is caused
by derelict weapons. On this point, it has been argued in the doctrine that in order
to rely on the perils of derelict weapons, the damages must have occurred within

a reasonable period following the end of the war'®; however, according to

103 See Michel, 341 para 13.03 about the possibility that damages occurring during peacetime,
when acts of war or similar actions are not in question, can be considered under the perils of
derelict weapons. The author does not mention the The Nassau Bay decision in his work.

104 Dunt, para 10.22. The author does not refer to the The Nassau Bay decision in his work.

105 That the weapons fired but not exploded during the war will only constitute an obstacle to
maritime traffic for a reasonable period of time after the end of the war, that this is not a
phenomenon that relates to war cover, and that it should be recognized as a risk associated with
navigation at sea. See. Ulgener, Nedensellik, 196-197; Ulgener, Sigortacinmn Sorumlulugu,
294-295.
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another view, which we also agree with'%, the relevant perils can be relied upon
without a specific time limit after the war has ended.

As can be seen, when the ordinary meaning of the peril is taken into account, it
is determined that it has a rather wide scope. This situation will be to the
detriment of the insured when the peril is outside the scope of cover, and to the
benefit of the insured when it is within.

B. Interpretation of the Peril According to the Decision of “7The Nassau Bay”

If the peril were to be interpreted according to the The Nassau Bay decision,
regardless of the geography where the damage occurred and the time between
the weapon being fired and the damage occurring'”’, it is necessary to examine
only whether the weapons were dumped into the sea during the war or afterwards
for peaceful purposes. Therefore, the interpretation to be made in accordance
with The Nassau Bay decision is narrower in scope than the interpretation based
on the ordinary meaning, as it does not include the damages caused by weapons
fired during the war but exploding after the war. In cases where the perils
constitute an exception, this statement will be interpreted narrowly in favor of
the insured in accordance with the The Nassau Bay decision, and against the
insured in contracts where it is covered.

2. Importance of the Evaluation Made Under English Law in Terms of Hull
and Cargo Insurance Contracts Concluded in Tiirkiye

The content of hull insurance contracts concluded in Tiirkiye includes the
General Conditions of Hull Policy and the Institute Clauses'®® the latter of which

196 Yazicioglu, 161-162. See also. Seker, 177-178.

107 Tn the decision, although there is approximately thirty years between the dumping of mines
into the sea and the occurrence of the damage, we believe that the court’s decision that the
damages did not result from acts similar to war is based not on this time element, but on the
fact that war weapons were dumped into the sea for peaceful purposes following the end of the
war. For the part of the decision that we think supports this view, see Costain-Blankevoort
(U.K.) Dredging Co. Ltd. v. Davenport (The Nassau Bay) [1979] 1 Lloyd’s Rep. 395, 404 “The
only kind of dumping which can be presumed is dumping at the end of the war, after it was all
over and our forces were being withdrawn from Mauritius, and the ammunition was no longer
of any practical use to anybody. I find it impossible to classify such dumping as a warlike
operation. It is, of course, the consequence of a warlike operation-the accumulation of the
ammunition in the first place-but it itself is the very reverse of a warlike operation in the
circumstances in which it is set. It involves the very opposite: the destruction of war stores,
which surely is an act of pacification.”

In the event that the pre-prepared conditions are “presented to the insured with the intention of
being accepted without alteration by the insurer”, it is a general term, “if it has been negotiated
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are added under the name of “special conditions” to the contract but are
considered as “general terms (genel islem kosulu) if not individually negotiated
with the insured'®. The content of cargo insurance contracts concluded in
Tiirkiye is formed by the Institute Clauses''® added to the contract along with the
General Conditions of Cargo Transportation Insurance'''. The original English
texts of the Institute Clauses contain provisions stating that the relevant
conditions are subject to English law and practice''%. It is observed that there are
different practices in contracts concluded in Tiirkiye, where these expressions
related to English law are either preserved as they are or removed from the
contract texts. First, it will be briefly discussed whether there is a choice of law
in favor of English law in terms of the section of insurance contracts related to
the Institute Clauses, and its impact on the interpretation of the Clauses in case
this statement is preserved. Then, some general remarks will be made on whether

and accepted between the parties despite being pre-prepared, it is not a general term”, it is a
“special term”. See. Yazicioglu, 49. In cases where the terms have been negotiated between
the parties, they will not be considered general terms, but in cases where it is not certain that
they have been negotiated, they will be considered general terms. See. Tekin Memis, Sigorta
Sozlesmesi Sartlarmin Yargisal Denetimi (On Iki Levha publishing 2016), 47 and 45. In
general, see about the provisions called “special terms” but pre-prepared and incorporated into
the contract being considered general terms. Samim Unan, Sigorta Tiiketici Hukuku (On ki
Levha publishing 2016), 34. Although the legislator did not explicitly state the element of not
being negotiated while regulating the general terms in the Turkish Code of Obligations (TBK),
it is undisputed that this element is considered as making a term a “general term”, based on the
fact that special conditions are generally not negotiated, and that they also fulfill the other
criteria of general terms. See. Yesim M. Atamer and Samim Unan, Control of General and
Special Conditions of Insurance under Turkish Law with Special Regard to the Transparency
Requirement, Manfred Wandt and Samim Unan (eds) Transparency in Insurance Law (Sigorta
Hukuku Tiirk Dernegi — Deutscher fiir Versicherungswissenschaft 2012) 65, 68. Additionally,
for the opinions in the doctrine on whether the general and special conditions of insurance are
of the nature of general term, see. Melisa Konfidan, Liability Insurance Contract for Marine
Vehicles, Istanbul, On ki Levha Publishing, Istanbul University Faculty of Law, Private Law
Doctoral Thesis Series, 2023, p. 60 fn. 207.

109 For example, the Institute Time Clauses — Hulls dated 01.10.1983 or the Institute War and
Strikes Clauses — Hulls Time dated 01.10.1983.

110 For example, Institute Cargo Clauses (A), (B), and (C) dated 1.1.1982; Institute War Clauses

(Cargo) dated 1.1.1982.

In terms of cargo insurance, see that the Institute Cargo Clauses have the nature of general

terms and conditions even if they are added to the contract as “special conditions”. Seker, 21.

12 For example, the phrase “This insurance is subject to English law and practice” (art. 19)in the
Institute Cargo Clauses dated 1.1.2009,” or the same phrase under the heading of the Institute
Time Clauses - Hulls dated 01.10.1983which does not appear in the text of any article in the
Institute Time Clauses - Hulls.
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it would still be possible to refer to English law in the interpretation of the
Clauses if the relevant provision is not protected.

A. Contracts Preserving the Condition Relating to English Law and Practice

According to one view in the doctrine, in terms of contracts that do not have an
objective foreign element, the inclusion of a provision in the contract for the
application of such a law will impart a foreign element to the contract'"*. In the
event that this view is defended, the provisions of the Code on Private
International Law will be applicable to the part of the hull or cargo insurance
contract related to the Institute Clauses (Art. 24/2) and English law may be
applied to this part (Art. 24/1). This opinion may also find application in cases
where the Institute Clauses, which contain a statement that English law is
applied, are only referred to in the contract, because it has been stated in the
doctrine that it is possible for the parties to make a choice of law by referring to
certain texts''*. As a result of this opinion, English law and practice will need to
be respected in terms of the part of the contract that includes the Institute Clauses,

113 Cemal Sanli, Emre Esen and Inci Ataman-Figanmese, Milletlerarasi Ozel Hukuk (10th edn,
Beta 2023), 336-337; Ergin Nomer, Devietler Hususi Hukuku (23rd edn, Beta 2021), 324;
Aysel Celikel and B. Bahadir Erdem, Milletleraras: Ozel Hukuk, 16th edn, (Beta 2020), 379-
380. For a publication that includes this doctrinal view, see also. Serap Amasya, ‘Some Turkish
Law Issues Regarding the Governing Law for the Insurance Contracts Including Element of
Foreignness’ (2020) 2 Galatasaray University Faculty of Law Journal 1153, 1160. For general
information on some international private law issues related to insurance law, see. Samim
Unan, ‘Some Private International Law Problems Relating to Insurance Law in Turkish
Practice’ (2012) 4 European Insurance Law Review 60.

“If a reference is made to another contract containing a choice of law clause in the contract ...
there is an explicit choice of law”, see. Cemile Demir Gokyayla C, Milletlerarasit Ozel Hukukta
Tek Saticilik S6zlesmeleri (Miinhasir Bayilik S6zlesmeleri) (2nd edn, Vedat Publishing 2013),
321. In case the choice of law arises through a reference to general terms and conditions, it can
also be considered as an explicit choice of law. See. Demir Gokyayla, 321; Berk Demirkol,
Milletlerarast Ozel Hukuk ve Usul Hukuku Haklanda Kanun’un 24. Maddesi Cercevesinde
Sozlesmeye Uygulanacak Hukuk (2nd edn, Vedat Publishing 2014), 183. According to another
view, “... the fact that a reference has been made to another contract in which an explicit choice
of law has been made ... can be considered as indications (signs) that these laws have been
implicitly ... chosen”, see. Nomer, 327-328.

See A. Ipek Saridz Biiyiikalp, ‘Deniz Yoluyla Tagimalarda Yiik Sigortalarina Uygulanacak
Hukuk ve Sigorta Sozlesmelerinde Yer Alan Hukuk Seg¢iminin Sigortali Agisindan
Baglayicilig1 Sorunu’, (2024) 10(1) Anadolu University Faculty of Law Journal 133, 141 for
the view that given the wording regarding English law in the Institute Clauses included in
cargo insurance contracts concluded in Tiirkiye, that the clauses will constitute the subject of
the choice of law due to the provisions included in the “... clauses added to the policy” and
explicitly indicating the application of a state law. Also, see Sar16z Biiyiikalp, 154-162 on
whether the choice of law binds the insured in cases where the policyholder and the insured
are different individuals.
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and the mandatory provisions of Turkish law will not be applied in terms of the
relevant part of the contract. However, it may still be possible for the mandatory
overriding rules of Turkish law to intervene in this part''>. The fact that the part
of the contract containing the Institute Clauses is governed by English law and
practice will require the application of only the substantive law provisions of that
law (rather than the conflict of laws rules), unless otherwise agreed by the parties
pursuant to Article 2(4). The foreign law to be applied should be understood as
encompassing “the interpretations in the legal system to which it belongs,
regulations, directives, circulars, and other legislation, the procedure for filling
gaps, case law, and doctrinal opinions™''®. In this regard, for example, the rules
regarding the interpretation of insurance contracts and causation in English law,
as well as the judicial decisions related to these rules''’, and the Marine Insurance
Act of 1906'"® will be referred to'"®. In the context of interpreting the term

115 “A judge faced with a dispute related to a contract containing a foreign element must apply the
directly applicable rules of lex fori that are relevant to this dispute and bring it within its scope”,
see. Hatice Ozdemir Kocasakal, Dogrudan Uygulanan Kurallar ve Sozlesmeler Uzerindeki
Etkileri (Galatasaray University Publications 2001), 33. In this context, first of all, if the
Clauses presented to the insured as an annex to the policy are in English, it should be evaluated
whether these terms have become part of the contract or not, see regarding this matter. Aslthan
Erbas Acikel, Ingilizce S6zlesme Kosullarmin Sigorta Sézlesmesi Icerigine Dahil Edilmesi
Sorunu, Prof. Assistant Rayegan Kender’e Saygi Giinii - Sigorta Genel Sartlarinin
Diizenlenmesi, Denetlenmesi ve Uygulamada Ortaya Cikan Sorunlar Sempozyumu (Filiz
publishing 2020) 49, 72 et al If it has been confirmed that the Clauses have become part of the
contract, another issue to be resolved is whether the relevant provisions of the Law No. 805 on
the Mandatory Use of Turkish in Economic Enterprises and Art. 11/5 of the Insurance
Activities Act No. 5684 regarding the prohibition of foreign words in insurance contracts
would constitute mandatory overriding rules due to the fact that the Clauses are written in
English. If affirmative, it should be investigated whether the application of these rules has any
effect on the interpretation of the Clauses. If not, or even if affirmative yet this determination
does not affect the interpretation, English law will need to be consulted for the interpretation
of the Clauses.

Sanl1 and others, 69. For a work that emphasizes that foreign law should be applied in the way
that the foreign judge applies this law, see. Nomer, 198.

17 Tstanbul 3rd Civil Court of Intellectual and Industrial Property Rights, E. 2021/81 K. 2022/55,
T. 12.5.2022 (www.lexpera.com.tr), the court referred to the aforementioned decision of
Investors Compensation Scheme Ltd. v. West Bromwich Building Society [1998] 1 WLR 896
and emphasized that the contract “must be interpreted in such a way that a reasonable person
familiar with its infrastructure at the time of the contract could understand it”.

In the view that it is not possible to interpret the Institute Clauses independently from the
Marine Insurance Act of 1906, see. Amin Rasheed Shipping Corporation v. Kuwait Insurance
Co (The Al Wahab) [1983] 2 Lloyd’s Rep. 365 (HL), 370 (Lord Diplock). For a work that
emphasizes this, see. Dunt, 12 para. 1.27.

That insurance contracts are subject to the chosen law in terms of the conclusion, interpretation
and performance of the contract, see. Nuray Eksi, Tiirk ve Avrupa Birligi Hukukunda Yabanci
Unsurlu Sigorta Sozlesmelerine Uygulanacak Hukuk (Beta 2012), 31.
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“derelict”, it can be interpreted according to the above-mentioned'*’ meaning of
the word or according to the The Nassau Bay decision. The issue of interpretation
regarding whether the term “war” in the context of “war” perils includes wars
that occurred in the distant past, and the causation issues related to whether the
war peril is included in the causal link and if included, whether the insurer is
liable to compensate for the damage, will also be resolved according to English
law.

According to another view in the doctrine, the choice of law in contracts that do
not have an objective foreign element will not be considered as a choice of law
within the meaning of the Code on Private International Law'?'. Pursuant to this
view, the terms added to the contract shall be deemed to be incorporated into the
contract, shall be subject to Turkish law and shall be enforceable, provided that
they are not contrary to the mandatory provisions'?. In this respect, the reference
to English law and practice in the Institute Clauses will be evaluated considering
the interpretation rules in Turkish law. In Turkish law, the rule in the
interpretation of contracts is to respect the actual intentions of the parties. In this
context, it can be argued that the reference by the parties in the contract to the
terms drafted according to English law and practice, and which contain a
statement that they are subject to this law and practice, indicates that the parties’
intentions are for these terms to be interpreted according to English law.
However, in this particular case, in the event that the Institute Clauses are general
terms under Turkish law, it may be argued that these provisions in contracts
excluding derelict weapons of war and war peril should be interpreted against
the drafter pursuant to Art. 23 of the TCO, which will be applied mandatorily.
However, when the view mentioned in the previous paragraph is accepted, the
rules of interpretation related to English law will be applied, and therefore, it will
not be possible to interpret the exclusions against the drafter. Regarding the issue

1200y, 1. Aand V.1.B.

121" For some authors who express opinions in this direction, see. Giildren Tekinalp, Milletlerarast
Ozel Hukuk — Baglama ve Usul Hukuku Kurallar: (13th edn, Vedat Kitapetlik 2020), 292;
Hatice Ozdemir Kocasakal, ‘Sozlesmelere Uygulanacak Hukukun MOHUK m. 24.
Cercevesinde Tespiti ve Uglincii Devletin Dogrudan Uygulanan Kurallarr® (2010) 1-2
Milletleraras1 Hukuk ve Milletleraras1 Ozel Hukuk Biilteni 27, 33 (Uygulanacak Hukuk); Z.
Derya Tarman, ‘5718 sayili Milletleraras1 Ozel Hukuk ve Usul Hukuku Hakkinda Kanun
(MOHUK) Uyarinca Yabancilik Unsuru Tastyan Akdi Borg Iliskilerinde Hukuk Segimi’,
(2010) 26(1) Banking AND Commercial Law Journal 143, 146; Demirkol, 94. For a
publication that includes this view, see also. Amasya, 1161.

Ozdemir Kocasakal, Uygulanacak Hukuk, 33. See Yazicioglu, 52 regarding the validity of the
English marine clauses added as special conditions to insurance contracts provided that they
do not contradict the mandatory provisions of the Turkish Commercial Code No. 6762.
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of whether the perils of war include wars that occurred in the distant past, under
Turkish law, the actual intentions of the contracting parties will be investigated,
and if these cannot be determined, an interpretation will be made based on the

hypothetical intentions of the parties according to the trust theory'®.

B. Contracts in which the Wording Regarding English Law and Practice is
Removed

In the event that the clause stating that the Institute Clauses are subject to English
law and practice is removed from the contract, it cannot be argued that there is a
choice of law for this part, and if there is no objective foreign element in the
contract, the Clauses will be valid to the extent permitted by the mandatory
provisions of Turkish law. The rules prevailing in Turkish law will also find
application in the interpretation of the Clauses. Since the actual intention of the
parties must be respected in the interpretation of contracts under Turkish law, the
removal of the clause related to English law should be evaluated in this context.
In this respect, it may be argued that the parties, by removing the relevant
provision, intended that the Clauses should not be interpreted according to
English law and practice. The difference of this situation from the one mentioned
in the previous paragraph will be significant, especially in cases where the
mandatory provisions of Turkish law are not applied. For instance, in cases
where the Institute Clauses are individually negotiated with the insured and
therefore do not constitute general terms, and where the reference to English law
and practice is maintained, it can be argued that the provisions regarding the
scope of cover in the Clauses should be interpreted according to this law in line
with the actual intentions of the parties. In cases where the Clauses do not
constitute general terms but the wording related to English law is not preserved,
it can be argued that the intention of the parties is that the Clauses should not be
interpreted according to English law and practice.

CONCLUSION

In the Court of Appeal decision addressed in this study, similar to the alternative
decision of the first instance court, it was ruled that the damage was occasioned
by multiple causes with equal impact, one of which was the war peril being
outside the scope of cover, and the other cause being within the scope of cover,
thus the insurer was not held liable for the damage. In this context, war peril is
interpreted to include the bomb dropped during World War II that exploded

123 Eren, Genel Hiikiimler, 490.
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nearly eighty years later. While making this assessment, both courts rejected the
insured’s claim that the war perils did not apply to wars in the distant past without
any concrete justification. Based on the finding that the perils of war do not cover
wars that occurred in the distant past in this way, which would lead to the
inapplicability of the war exception and affect the courts’ decisions on causation,
the relevant legal issue has been addressed in this study in accordance with the
rules applied to the interpretation of contracts in English law. In this context, the
contract's context has been examined, and it has been stated that it can be argued
that the hypothetical intentions of the contractual parties are that the term ‘war’
applies only to current wars. In addition, since “market practice” is also
important in the interpretation of the contract, the impact of explicitly including
or excluding weapons from outdated wars under the scope of “war” perils in
practice has been evaluated. It has been stated that if the market practice is
conceptually to evaluate these weapons separately from the perils of war
(depending on the situation, explicitly including them within the scope of the
perils of war or excluding them from this scope), it can be argued that these
weapons are excluded from the perils of war, based on the fact that the contract
in dispute provides broad coverage.

Weapons used during the war but whose effects manifest years later are also
important in the context of marine and cargo insurance. It can be argued that the
damages caused by these weapons stem from the perils of “derelict mines,
torpedoes, bombs, or other war weapons” mentioned in the Institute Clauses, or
the peril of “war.” It can be argued that, due to the inclusion of these two perils
either together within the scope of cover or being excluded from the scope of
cover, determining which one caused the damage will not go beyond an
academic discussion. However, in cases where the war exception is not
interpreted broadly enough to cover wars that occurred in the distant past and the
weapons left over from these wars, the insurer may need to rely on the perils of
derelict war weapons as an alternative to escape liability. Therefore, in this study,
the relevant peril was primarily interpreted according to the ordinary meaning of
the term “derelict” under English law, and it was determined that the perils had
a broad scope of application both temporally and geographically according to
this interpretation. Then, the term “derelict” was interpreted in accordance with
the court decision that caused this term to be added to the perils, and it was
determined that the scope of this interpretation was narrower. In this respect, it
has been demonstrated that in cases where the perils are within the scope of
cover, the first interpretation is more in favor of the insured compared to the
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second interpretation, whereas in cases where the peril is outside the scope of
cover, the second interpretation is more in favor of the insured.

Finally, the importance of this assessment made under English law regarding
hull and cargo insurances has been discussed in terms of hull and cargo insurance
contracts concluded in Tiirkiye. In this context, a distinction has been made in
terms of the contracts in which the wording stating that the contracts are subject
to English law and practice is retained and the contracts in which this phrase has
been removed, and according to this distinction, which rules should be applied
in the interpretation of the Clauses has been analyzed. First of all, the situation
where the wording is preserved has been examined, and it has been evaluated
that the choice of law in the contract in cases where there is no objective foreign
element will give a foreign element to that relationship, and the opposite view
has also been considered. In case the initial view is accepted, it is stated that
English law will apply to the Clauses and that only the mandatory overriding
rules of Turkish law can interfere with this part. According to the contrary view,
it is stated that Turkish law and therefore the rules of interpretation shall apply
to the Clauses, and accordingly, the mandatory provisions of Turkish law shall
be applicable. As a rule, since the actual intentions of the parties are respected in
Turkish law, it has been emphasized that the inclusion of the wording regarding
English law in the Clauses may indicate that the parties intended these Clauses
to be interpreted according to English law. However, it has been stated that in
this case, the conclusion reached by the interpretation of the Clauses under
English law will be valid to the extent permitted by the mandatory provisions of
Turkish law. It has been stated that in terms of the Clauses where the expression
related to English law has been removed, Turkish law will be applied and it can
be argued that the parties’ intention is not to refer to English law in the
interpretation of the Clauses.
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