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Uluslararas1 Denizcilik Orgitiine gore, Turkiye Cumhuriyeti “1972 De-

nizde Catismanin Onlenmesine Iliskin Uluslararas1 Kurallar Hakkinda
Sozlesme”ye (“COLREG [1972]”ye) katilma belgesini 16.05.1980 tari-
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Hakem denetiminden gegmistir.

Bu makale, 06/03/2021 tarihinde Editorler Kuruluna ulagmig olup, 12/03/2021
tarihinde birinci hakem; 18/03/2021 tarihinde ikinci hakem onayindan gegmistir.
01.07.2020 tarihinde Istanbul Barosu (Cumhuriyet Arastirmalar1 Merkezi, Tasima
ve Lojistik Hukuku Komisyonu, Deniz Hukuku Komisyonu) tarafindan ¢evrimici
diizenlenen “Kabotaj, Mavi Vatan ve Tiirk Denizciligi” etkinliginde sunulan bildi-
rinin genisletilmis ve giincellenmis halidir. Bu ¢alisma, Atamer, K.: Deniz Ticareti
Hukuku, C. I, Istanbul 7/2017, kn. 380 - 384, 607, 610 - 612°de verilen bilgilerin
yerini almaktadir. Metin iginde belirtilen kisaltmalarin disinda su kisaltmalar kulla-
nilmistir: b.: bent; bkz.: bakiniz; c.: climle; dn. dipnot; f.: fikra; kn.: kenar not(u);
m.: madde; RG: Resmi Gazete; T: Tarih; TBMM: Tirkiye Biyik Millet Meclisi.
Bu calismada atif yapilan tiim Resmi Gazete metinlerine www.resmigazete.gov.tr
adresinden, tim Kanun gerekcelerine www.tbmm.gov.tr adresinden (“Yasama /
Kanunlar / Kanun Sorgu Formu” sekmesinden veya “Tutanaklar / 1908’den Giinii-
miize Tutanaklar / Kanunlar ve Kararlar Erisim” sekmesinden), halen yiiriirliikte
olan tiim mevzuata da www.mevzuat.gov.tr adresinden erisim saglanmistir. Mevzu-
ata yapilan atiflarda, Resmi Gazete’de kullanilan atif usulii benimsenmistir. Yalnz-
ca halen yiirlirlikte bulunan kanunlarin ilga edilmis hiikiimlerine atif yapilirken
“(miilga)” nitelendirmesi eklenmistir; buna karsilik, zaten yiiriirlitkten kalkmig olan
kanunlar bakimindan bu nitelendirmeye gerek goriilmemistir.
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486 Tlrkiye 'nin COLREG e Taraf Olma Siireci

hinde sunmus ve o tarihten bu yana Akid Devlet statiisiindedir. Ne var
ki, COLREG [1972]’ye ve oncllerine yirirlik kazandirilmas: icin Ulu-
sal Hukuk’ta atilan adimlar, bugln gecerli olan metne iliskin olarak te-
redddtlerin dogmasima sebep olmaktadir. Bu g¢alismada, COLREG’in
cesitli versiyonlarina YyUrlrlik kazandirilmasi amaciyla kabul edilen
Turk mevzuatinin tarihgesi ayrintili bir sekilde incelenmekte ve COL-
REG [1972] ile zimni kabul usuliine gore yapilan degisikliklerinin dog-
rudan ve miinhasiran TUrk Hukuku uyarinca baglayici ve uygulanabilir
oldugu sonucuna varilmaktadir. Bu sebeple, 12.12.1977 ve 20.09.1984
tarihli iki Bakanlar Kurulu Kararnamesi ve eklerinde yayimlanan geviri-

lerin uygulanma olanagi kalmamustir.

Anahtar Kelimeler: “1972 Denizde Catismanin Onlenmesine iliskin
Uluslararas1 Kurallar Hakkinda Sozlesme” (“COLREG [1972]7), Turki-
ye Cumbhuriyeti’nin Katilmasi, Tlrk Ulusal Hukuku’nda Yurirlik Ka-

zandirilmasi

ABSTRACT

According to the International Maritime Organization, the Turkish Re-
public has deposited its instrument of accession to the “Convention on
The International Regulations for Preventing Collisions at Sea, 1972”
(“COLREG [1972]”) on 16.05.1980 and is since a Contracting Party.
However, the legal steps taken under domestic law to implement the
COLREG [1972] and its predecessors are the source of uncertainties as
to which text is applicable today. This paper examines in detail the his-
tory of the Turkish legislation implementing the COLREG in its various
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ATAMER 487

versions and concludes that the COLREG [1972] together with its
amendments under the tacit acceptance procedure are binding and appli-
cable under Turkish law directly and exclusively in their original texts.
Therefore, the two Cabinet Decrees of 12.12.1977 and 20.09.1984 toget-
her with the translations attached thereto are no longer applicable.

Keywords: “Convention on The International Regulations for Preven-
ting Collisions at Sea, 1972” (“COLREG [1972]”), Accession of the
Turkish Republic, Implementation under Turkish Domestic Law

*k*x
GIRIS
20.10.1972 tarihinde Londra’da, International Maritime Organization®
(“IMO”) biinyesinde “Convention on The International Regulations for
Preventing Collisions at Sea, 1972”2 (“COLREG [1972]”) kabul edil-

mistir. Bu Milletleraras1 Sozlesme, 15.07.1977 tarihinde yiirtirliige gir-

mistir.

1 O tarihteki unvani: Inter-Governmental Maritime Consultative Organization; resmi
¢evrimigi sayfasi: www.imo.org. Bu Kurulus hakkinda bilgi i¢in bkz. Atamer, De-
niz Ticareti I, kn. 318 - 320 ve orada bildirilen ayrintili kaynakga.

Bu bashigin yeni resmi cevirisi soyledir: “1972 Denizde Catismanin Onlenmesine
Iliskin Uluslararas1 Kurallar Hakkinda Sozlesme”, bkz. 14.05.2013 tarihli ve 6479
sayili Kanunun (RG T: 29.05.2013, Say1: 28661) basligi ve 1 inci maddesinin birin-
ci fikrasi. Soézlesmenin Ingilizce resmi metninin tamami i¢in bkz. RG T:
23.05.2014, Sayi: 29008 (1. Miikerrer) (2014/6284 sayili Bakanlar Kurulu Karari-
nin eki); buna karsilik RG T: 29.04.1978, Say1: 16273, s. 28’de (7/14561 sayil1 Ba-
kanlar Kurulu Kararinin eki olarak) yayimlanan metinde yalnizca Kurallar ve Ekler
yer almaktadir. Kamimca “Denizde Catmalari Onlemeye Yonelik Milletlerarasi Ku-
rallar Hakkinda Sézlesme, 1972 seklinde bir ¢eviri tercih edilebilirdi.
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488 Tlrkiye 'nin COLREG e Taraf Olma Siireci

IMO tarafindan 07.01.2021 tarihinde yayrmlanan doékimde®, resmi ki-
saltma olarak hala “COLREG”* (ve yaninda 1972 yil) tercih edilmekte-
dir. Aym kisaltma bu ¢alismada, COLREG [1972]’nin Onclleri olarak
1840 yilindan baglayarak kabul edilen tim dizenlemeler icin kullanila-
cak, ayrica her bir kisaltmanin ardindan koseli parantez iginde o diizen-

lemenin kabul yil1 gosterilecektir.

Yine IMO’nun 07.01.2021 tarihli dokiimiinde® verilen bilgiye gore, Tr-
kiye Cumhuriyeti adina COLREG [1972]’ye katilma belgesi 16.05.1980
tarihinde IMO’ya sunulmus ve S6zlesme ayni tarihte Tirkiye Cumhuri-
yeti hakkinda yiiriirlige girmistir. Su halde, COLREG [1972]’nin Il nci
maddesinin ikinci fikrasinin (C) bendine dayanilarak TUlrkiye adina ka-
tilma belgesi hazirlanmig ve aymi maddenin Gguncl fikrasi uyarinca
IMO’ya sunulmustur. Bunun Gzerine 1V Unct maddenin Gglnci fikrasi
uyarinca Sozlesme, ayni tarihte Tlrkiye icin baglayict héle gelmistir.
Tiirkiye’nin katilma belgesi gegerli bir sekilde sunulmus olmasaydi,
IMO bu bilgileri vermezdi. Su halde Milletlerarasi Hukuk agisindan,
Turkiye Cumhuriyeti 16.05.1980 tarihinden bu yana COLREG
[1972] ye taraf ve bu Sozlesme ile baglidir®.

3 IMO, Status of IMO Treaties, Comprehensive information on the status of multila-
teral Conventions and instruments in respect of which the International Maritime
Organization or its Secretary-General performs depositary or other functions, Lon-
don 07.01.2021, s. 93 (“IMO Status 2021”); bu yaym, IMO’nun ¢evrimigi sitesinde
erigsime agiktir ve diizenli olarak giincellenmektedir (et. 07.02.2021).

Baz1 yerli ve yabanci yayimlarda “COLREGS” kisaltmasiyla da karsilasiimaktadir.
Ne var ki, IMO’nun resmi kisaltmasi “COLREG” seklindedir.

5 IMO Status 2021, 97.

Bu tespit kanimca, S6zlesmenin asagida (II D 2) tanitilacak olan ve “zimni kabul”
(tacit acceptance) usuliiyle kabul edilmis olan degisiklikleri i¢in de gegerlidir; an-
cak bu husus tartismalidir, bkz. asagida III G 2 d.

DEHUKAMDER - Cilt: 3/ Say:: 2/ Yil: 2020, s. 485 - 532



ATAMER 489

Ne var ki, COLREG [1972]’ye taraf olunmasi ve bu diizenlemeye yirir-
luk kazandirilmasi amaciyla TUrk mevzuatinda atilmis adimlar incelen-
diginde, ¢esitli tereddutler dogabilmektedir. Deniz trafiginin guvenle
yuratulebilmesi ve deniz kazalarmin Tiirkiye nin milletleraras: taahhit-
lerine uygun bir sekilde degerlendirilebilmesi i¢in, bu tir tereddutlerin
derhal giderilmesi ve Turkiye bakimindan yurlrlikte olan kurallarin
dogru belirlenmesi gerekmektedir. Bu amagla asagida, COLREG’in ¢e-
sitli tarihlerde kabul edilen metinlerinin Tirk Hukuku’na nasil aktaril-
diklart kronolojik bir sirayla incelenecektir. Bu baglamda Ozellikle,
10.06.1946 tarihli ve 4922 sayili1 Denizde Can ve Mal Koruma Hakkinda
Kanun’un’ (“DCMK”) resmi gerekgesine® dayanilarak son derece énem-
li verilere ulasilacaktir. Bu arastirmadan elde edilen sonuglara dayanila-
rak, glinimuzde Tirk Hukuku agisindan baglayict olan metinler tespit
edilecek, buna bagh olarak da, gecerliligini yitirmis mevzuatin hi¢ ge-

cikmeden tasfiye edilmesine yonelik onerilere yer verilecektir.
|. COLREG’IN KISA TARIHCESI
A) GIRiS

Bu ¢alismanin kapsaminda, COLREG’in ilk yillarindan baglayarak ay-
rintili bir tarihgesinin verilmesine olanak yoktur. Burada amag sadece,

7 TBMM tarafindan kabul edilen ilk metin i¢in bkz. RG T: 14.06.1946, Say1: 6333;
daha sonra yapilan degisiklikler uyarinca giincel metin igin bkz. www.mevzuat.gov.tr.

8  TBMM, Denizde Can ve Mal Koruma Hakkinda Kanun Tasaris1 ve Adalet ve Ulas-
tirma Komisyonlar1 Raporlar1 (1/472), TBMM Tutanak Dergisi 1946, Donem: VII,
Toplantt: 3, Cilt: 24, Sira Sayist: 151 (“TBMM 1946, Sira Sayisi: 1517), s. 5 (sag
stitun). Resmi gerekgedeki agiklamalar su yayinda (kaynak gosterilmeden) aynen
tekrar edilmistir: Yenisey, B.: Denizde Catismalar, Istanbul 1960, s. 129 sonu - 130.
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490 Tlrkiye 'nin COLREG e Taraf Olma Siireci

Tiirkiye’deki yasama sureglerine temel teskil edecek sekilde, COLREG

[1972]’nin kabuliine kadar yasanan gelismeleri kisaca 6zetlemektir®.
B) MILLETLERARASI TEAMUL DONEMI

COLREG tarihgesinin ilk asamasinda, Londra Trinity House tarafindan
1840 yilinda catmalarin énlenmesine yénelik kurallar hazirlanmistir'®.
Bu kurallar 1846 yilinda ingiliz Parlamentosu tarafindan bir yasaya do-
niistiiriilmiistiir’. Bu diizenleme, Ingiltere ile Fransa arasinda 1863 yi-
linda'? kararlastirilan kurallarin (“COLREG [1863]”) temelini olustur-
mustur'®, COLREG [1863], ilerleyen yillarda gesitli devletler tarafindan

art arda yiiriirliige konulmustur®.

1889 yilinda Amerika Birlesik Devletleri’nin girisimiyle Vasington’da
toplanan Milletlerarasi Denizcilik Konferansi’'nda, COLREG [1889]

® COLREG’in tarihgesi hakkinda bkz. Cockcroft, A. N. - Lameijer, J. N. F.: A Guide
to the Collision Avoidance Rules, International Regulations for Preventing Collisi-
ons at Sea, 7th Ed., Oxford 2012, s. xi-xiii; Llana, Ch. - Wisneskey, G.: Handbook
of the Nautical Rules of the Road, 3rd (On-line) Ed., 21.11.2009, s. 61 - 64; Allen,
C. H.: Farwell’s Rules of the Nautical Road, 8th Ed., Annapolis (USA) 2005, s. 4 -
6; TBMM 1946, Sira Sayisi: 151, 5 - 6; Topsoy, F.: Catma Hukuku, Istanbul
5/2017, s. 70 (2); Arseven, H.: “Catmalar”, Istanbul Universitesi Hukuk Fakiiltesi
Mecmuasi 1946, C. XII, S. 2 - 3, (s. 681), s. 682; Algantirk Light, D.: Denizde
Catma Hukuku, Istanbul 7/2011, s. 6 (11I), s. 10 (E).

10 Cockcroft - Lameijer, xi; Llana - Wisneskey, 61; Allen, 4; TBMM 1946, Sira Say1-
st: 151, 5 (sol siitun); Topsoy, 70; Algantiirk Light, 6.

11 Steam Navigation Act; Cockcroft - Lameijer, xi; Llana - Wisneskey, 61; Allen, 4;

TBMM 1946, Sira Sayist: 151, 5 (sol siitun); Topsoy, 70; Algantiirk Light, 6.

Arseven, 682’de bu kurallarin kabul yili1 1862 olarak verilmisse de, yukarida dn.

9’da anilan diger kaynaklarin tiimiinde 1863 tarihi bildirilmistir.

Bu kurallar “Articles” olarak nitelendirilmigse de, bu ¢alismada atif kolayligi aci-

sindan “COLREG [1863]” kisaltmas: tercih edilmektedir; bilgi i¢in bkz. Cockcroft -

Lameijer, xi; Llana - Wisneskey, 61; Allen, 4; Topsoy, 70; Algantirk Light, 6.

14 Cockcroft - Lameijer, xi; Llana - Wisneskey, 61; Allen, 4; Topsoy, 71; Algantirk
Light, 6.
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ATAMER 491

kabul edilmistir'®. Bu kurallar, 1910 yilinda Briiksel’de yapilan Denizci-
lik Konferansi’nda ufak bazi1 degisikliklere ugramistir (“COLREG
[1910]7)%.

DCMK ’nin resmi gerekgesinde!’ isabetli olarak vurgulandigi gibi, bu ilk
donemde COLREG, devletler tarafindan kendi mevzuatlarina uygun bir

sekilde yiirtirliige konulan “milletlerarasi bir teamiil” niteligindeydi.

C) SOLAS KONFERANSLARI’'NDA KABUL EDILEN
METINLER

1- SOLAS [1929] ve COLREG [1929]

Ardindan COLREG’e iliskin yeni bir asamaya gegilmistir. Nitekim
31.01.1929 tarihinde Londra’da “Denizde Can Emniyetinin Korunmasi
Hakkinda Milletleraras1 Sozlesme” (International Convention for the
Safety of Life at Sea, 1929 - “SOLAS [1929]”) kabul edilmistir'®, SO-
LAS [1929]’un 1l sayili Eki olarak COLREG [1929] metnine yer veril-

mistir'®, Son derece énemli bu gelismeye, DCMK ’nin resmi gerekgesin-

15 Cockeroft - Lameijer, xii; Llana - Wisneskey, 61 sonu; Allen, 4, TBMM 1946, Sira
Sayisi: 151, 5 (sol siitun); Topsoy, 71; Algantiirk Light, 6.

16 Cockcroft - Lameijer, xii; Llana - Wisneskey, 62; Allen, 4; Topsoy, 72; Algantiirk

Light, 6.

TBMM 1946, Sira Sayist: 151, 5 (sol slitunda dordiincii, besinci ve altinci paragraf-

lar, sag siitunda {igiincii paragraf), 6 (sol siitunda ikinci paragrafin son ciimlesi).

Bu Sézlesmenin ve Eklerinin Ingilizce tam metinleri igin bkz. www.imo.org/en/

KnowledgeCentre/ConferencesMeetings/Pages/SOLAS.aspx adresinde “SOLAS

1929” sekmesinin altinda erigime agik olan United Kingdom Treaty Series No. 34

(1932) (et. 04.02.2021); Turkce resmi geviriler igin bkz. RG T: 18.01.1950, Sayt:

7409 (5512 sayili Kanunun eki).

Ingilizce metin igin bkz. yukarida dn. 18’de amlan United Kingdom Treaty Series

No. 34 (1932), 84 (pdf dosyasinda s. 167).
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492 Tlrkiye 'nin COLREG e Taraf Olma Siireci

de? de isaret edilmis ve o tarihe kadar “milletleraras1 bir teamiil” niteli-
gini tastyan COLREG’in, boylece bir Milletlerarasi S6zlesmenin pargasi
haline getirildigi vurgulanmistir. Ogreti’de, SOLAS [1929]’un goriisme-
leri sirasinda COLREG [1910]’a yonelik degisiklik Onerilerinin kabul
edildigi, ancak bu degisikliklerin yiiriirlige girmedigi bildirilmistir?,
SOLAS [1929]’un Il sayili EKi olarak yayimlanan COLREG [1929]’un
cok sayida maddesinde, gesitli s6zclklerin ve ibarelerin Ustu ¢izilmis ve
yeni metinler islenmistir. Buradan anlasilmaktadir ki, SOLAS [1929]’un
Il sayil1 Eki, COLREG [1910] metninde yapilmasi 6nerilen degisiklikle-
ri gosteren metindir. SOLAS [1929]’un 1 inci maddesinin ikinci fikrasi-
na?? gore, | sayili EK, SOLAS [1929]’un ayrilmaz bir pargasidir ve ayni
tarinte yiriirliige girecektir. Buna karsilik 1l sayili Ek olan COLREG
[1929]’un vyiiriirliigii ile ilgili herhangi bir hilkme yer verilmemistir. Ote
yandan, S6zlesmenin 58 inci maddesinin ikinci fikrasi, 59 uncu maddesi,
61 ve 62 nci maddeleri ile 63 Gincii maddesinin igiinci fikrasi? uyarinca
Birlesik Krallik, bu Milletleraras1 Sozlesme icin depoziter makam olarak
belirlenmis ve S6zlesmeye iliskin tlim is ve islemleri takip etmekle go-
revlendirilmistir. Oyle anlagiliyor ki Birlesik Kralllk, COLREG
[1929]’un yiirtirliige konulmasi icin ilgili devletlerle iletisimi yuritmek
konusunda yetkili sayilmistir. Nitekim asagida®* goriilecegi gibi, tam da

bu amaca yonelik olarak Tirkiye Cumhuriyeti ile de irtibata gegilmistir.

20 TBMM 1946, Sira Sayist: 151, 5 (sol siitun sonu).

2L Cockcroft - Lameijer, xii; Llana - Wisneskey, 62; Allen, 4; Topsoy, 72.

22 Yuykarida dn. 18’de amlan United Kingdom Treaty Series No. 34 (1932), 7 (pdf
dosyasinda s. 13).

Bu hiikiimler i¢in bkz. yukarida dn. 18’de anilan United Kingdom Treaty Series No.
34 (1932), 32 - 34 (pdf dosyasinda s. 63, 65, 67).

24 Bkz. asagida I1I B.
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Ne var ki, sonugta COLREG [1929]’un yiiriirliige girmeyecegi Birlesik
Krallik tarafindan Tiirkiye’ye bildirilmistir.

2- SOLAS [1948] ve COLREG [1948]

23.04.1948 tarihinden 10.06.1948 tarihine kadar yine Londra’da diizen-
lenen Konferans’ta, SOLAS [1929] un yerine gececek yeni bir Milletle-
raras1 S6zlesme hazirlanmistir; su kadar Ki, bu kez biraz daha degisik bir
sistematik benimsenmistir. Nitekim Konferans’in sonunda “Final Act of
the International Conference on Safety of Life at Sea, 1948” (“Denizde
Can Emniyetinin Korunmast Hakkinda Konferans’in Nihai Senedi”)
diizenlenmistir®®. Bu Nihai Senedin A harfli eki olarak, “Denizde Can
Emniyetinin Korunmasi1 Hakkinda Milletlerarasi S6zlesme” (The Inter-
national Convention for the Safety of Life at Sea, 1948 - “SOLAS
[1948]”) kararlastirilmistir. Nihai Senette yapilan agiklamaya?® gore,
Konferans’ta ayrica COLREG [1948] kabul edilmistir?’; ne var ki, bu
kez COLREG’in SOLAS [1948]’¢ ek olarak degil Nihai Senedin B harf-
li eki olarak duzenlenmesi tercih edilmistir. Ayrica Birlesik Krallik Hi-
kiimetine, COLREG [1948]’in kabuliine iliskin olarak milletlerarasi
alanda fikir birligi saglandiginda, bu Kurallarin yiiriirliige girecegi tarihi
belirleme yetkisi verilmistir. Sonu¢ta COLREG [1948], 01.01.1954 tari-

% Bu Nihai Senedin Ingilizce tam metni www.imo.org/en/KnowledgeCentre/

ConferencesMeetings/Pages/SOLAS.aspx adresinde “SOLAS 1948 sekmesinin
altinda erisime aciktir (et. 04.02.2021)

Yukarida dn. 25’te anilan yayinda s. 4 sonu ve s. 6 basi (s. 5’te Fransizca metin yer
almaktadir).

Ingilizce metin igin bkz. yukarida dn. 25’te amlan yayinda s. 14; Tiirkge resmi
ceviri i¢in bkz. RG T: 18.02.1950, Say1: 7436 (5544 sayili Kanunun eki).
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494 Tlrkiye 'nin COLREG e Taraf Olma Siireci

hinde vyiiriirliige girmistir®®. Dolayisiyla COLREG [1948], Nihai Senet
uyarinca benimsenen ilging sistematik cercevesinde SOLAS [1948]’in
yorungesinden ¢ikip, bagimsiz bir milletlerarasi sdzlesme héline gelme
yolunda énemli bir asama gecirmistir. Ogreti’de, COLREG [1948]’de
pek biyik bir degisikligin yapilmadig: bildirilmistir®®,

3- SOLAS [1960] ve COLREG [1960]

Ardindan Birlesmis Milletlerin binyesinde (sonradan IMO unvanini
alan) Inter-Governmental Maritime Consultative Organization (“IM-
CO”) kurulmustur®®. IMCO, SOLAS [1948]’in giincel gereksinimlere
uygun hale getirilmesi amaciyla, 17.05-17.06.1960 tarihleri arasinda
Londra’da bir Konferans diizenlemistir. Bu Konferans’in sonunda, yeni
bir Milletleraras1 Sozlesme olarak SOLAS [1960] kabul edilmistir®.
SOLAS [1948]’de oldugu gibi, bu S6zlesmenin de sonunda yine bir Ni-
hai Senet (Final Act) kararlastirilmistir®. Nihai Senette verilen bilgiye
gore, Konferans, COLREG [1948]’i de ele alip gesitli degisiklikler yapa-
rak yeni COLREG [1960]’1 kabul etmistir®®. Ne var ki, 1948 yilinda ya-
pilan tercih tekrar benimsenmis ve (bu Kurallarin dogrudan SOLAS

2 |lana - Wisneskey, 62; Cockcroft - Lameijer, xii; Allen, 4; Topsoy, 72 dn. 361;
Yenisey, 164 bast.

29 Cockcroft - Lameijer, xii; Llana - Wisneskey, 62; Allen, 4; Topsoy, 72.

30 Bu Kurulus hakkinda bkz. yukarida dn. 1.

31 SOLAS [1960]’1n Ingilizce tam metni igin bkz. United Nations Treaty Series 1965,
28, No. 7794 (ingilizce metin, 28 inci sayfadan baslayarak ¢ift numarali sayfalarda,
Fransizca metin tek numarali sayfalarda basilmistir). Tiim metin, Birlesmis Milletler
tarafindan tutulan www.treaties.un.org adresinde erisime agiktir (et. 15.01.2021).

%2 Yukarida dn. 31°de amlan United Nations Treaty Series 1965, 400 (pdf dosyasinda
s. 192).

3 Yukarida dn. 31°de amlan United Nations Treaty Series 1965, 404 (pdf dosyasinda
s. 194) ikinci ve besinci paragraflar.
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[1960]’1n bir eki olarak diizenlenmesi yerine) Nihai Senede Ek B olarak
eklenmesi uygun goriilmiistiir®*. Dolayistyla COLREG [1960], devletle-
rin SOLAS [1960]’tan bagimsiz olarak yiiriirliige koyabilecekleri bir
metin olarak ongoriilmiistiir. Nitekim bu kez de (Birlesik Krallik yerine)
IMCQ’ya gorev verilmis ve COLREG [1960] milletleraras1 alanda yay-
gin bir sekilde benimsendiginde, bu Kurallarin hangi tarihten itibaren
uygulanacagini belirleme yetKisi verilmistir®. Sonucta COLREG [1960],
01.09.1965 tarihinde yiiriirliige girmistir®.

D) BAGIMSIZ MILLETLERARASI SOZLESME VE
DEGISIKLIKLERI

1- COLREG [1972]

04.-20.10.1972 tarihleri arasinda, IMCO tarafindan Londra’da yine
COLREG’in ele alinmasina yonelik bir Konferans diizenlenmistir. Kon-
feransm sonunda COLREG [1972] kabul edilmistir®’. Yalniz bu asama-
da son derece 6énemli bir yeni gelisme yasanmistir. Bu kez COLREG,
(SOLAS’1n Nihai Senedinin bir eki olarak degil), dogrudan bagimsiz bir
Milletleraras1 Sozlesme olarak kabul edilmistir.

Nitekim bu sebeple, S6zlesmenin basina bir “Giris” ve hemen ardindan
romen rakamli 9 “Genel Hiikiim” (“Article”) eklenmistir. Genel Hukim-
lerin eki (“Attachment”, bkz. m. I) olarak da COLREG [1972]’nin arap

3 Yukarida dn. 31°de amlan United Nations Treaty Series 1965, 404 (pdf dosyasinda
s. 194) besinci paragraf, 406 (pdf dosyasinda s. 195) birinci paragraf.

% Yukarida dn. 31°de amlan United Nations Treaty Series 1965, 404 (pdf dosyasinda
S. 194) altinc1 paragraf.

% Llana - Wisneskey, 62; Cockcroft - Lameijer, xii; Allen, 4; Topsoy, 73 dn. 368;

ayrica bkz. Algantiirk Light, 6.

Ingilizce resmi metin i¢in bkz. yukarida dn. 2.
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rakamli 38 “Kurali”’na (“Rule”) ve 4 “Eki”ne (“Annex’) yer verilmistir.
Bu itibarla COLREG [1972], SOLAS’in Nihai Senedinin eki olmaktan
¢ikmis ve tek basina bagimsiz bir Milletlerarasi Sozlesmeye doniistii-
riilmiistiir. COLREG [1972], 15.07.1977 tarihinde yiiriirliige girmistir®®.

COLREG [1972]’nin | inci maddesi uyarinca, bu Sézlesmeye taraf olan
devletler, Milletleraras1 Hukuk bakimindan Ustlendikleri yikimlalukler
kapsaminda, kurallar1 ve ekleri yiiriirliige koymay: taahhit etmektedir.

2- “Zimni Kabul” Yoluyla Yapilan Degisiklikler

COLREG [1972]’nin VI nc1 maddesinde, “zimni kabul” (tacit accepe-
tance) usulliyle®® degisiklik yapilmas1 6ngoriilmiistiir*®. Bu usul isletile-
rek, anilan maddenin besinci ve altinci fikralar1 kapsaminda bugtine dek

su 7 degisiklik Kararr®! (“resolution”) yiiriirliige girmistir: 19.11.1981

3 Llana - Wisneskey, 63; Allen, 4 - 5 ve orada dn. 9; Cockcroft - Lameijer, 8 (birinci
paragraf); Algantirk Light, 10 - 11; Topsoy, 74 basi (yanliglikla “Haziran” olarak
basilmistir).

39 Genel olarak bu usul hakkinda bkz. Karan, H.: “The Easing of Procedures for the
Revision of Liability Limits under International Maritime Conventions”, Prof. Dr.
Turgut Kalpsiiz’e Armagan, Ankara 2003, s. 429; Ozcayir, O.: “IMO Conventions:
The Tacit Consent Procedure and Some Recent Examples”, Journal of International
Maritime Law 2004, Vol. 10, Iss. 2, s. 204; Demir, 1.: “Deniz Alacaklarma Kars1
Mesuliyetin Sinirlandirilmasi Hakkinda Milletlerarasi So6zlesme’de Yapilan 2012
Degisikliklerinin Degerlendirilmesi”, Banka ve Ticaret Hukuku Dergisi 2015, C.
XXXI, S. 1, s. 109 (6zellikle s. 120); Keskek, A.: “IMO Sézlesmelerinde Yeralan
Dolayli Kabul (Tacit Acceptance) Yontemi”, Deniz Ticareti Dergisi 1987, C. 4, S.
13, s. 62; Shi, L.: “Successful Use of the Tacit Acceptance Procedure to Effectuate
Progress in International Maritime Law”, University of San Francisco Maritime
Law Journal 1999, Vol. 11, Iss. 2, s. 299; Adede, A. O.: “Amendment Procedures
for Conventions with Technical Annexes: The IMCO Experience”, Virginia Journal
of International Law, 1977, Vol. 17, Iss. 2, s. 201.

40 (Ozel olarak COLREG [1972] m. VI’da éngoriilen usul hakkinda bkz. Atamer, De-
niz Ticareti I, kn. 385.

41 Atamer, Deniz Ticareti I, kn. 384°te yalmzca ilk 5 Karar siralanmustir.
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tarinli ve A.464(XIl) sayih IMO Karar®?, 19.11.1987 tarihli ve
A.626(15) sayili IMO Karari®3, 19.10.1989 tarihli ve A.678(16) sayili
IMO Karan*, 04.11.1993 tarihli ve A.736(18) sayili IMO Karari*®,
29.11.2001 tarihli ve A.910(22) sayili IMO Karari*®, 29.11.2007 tarihli
ve A.1004(25) sayili IMO Karan*’ ve 04.12.2013 tarihli ve A.1085(28)
sayili IMO Karan®,

IMO’nun verdigi bilgiye gore, bu degisikliklere karst (COLREG [1972]
m. VI f. 4 c. 1 ve f. 5 kapsaminda) Turkiye Cumhuriyeti adina herhangi

bir itiraz ileri siiriilmemistir®®.
Il. TURKIYE’DEKi YASAMA SURECI
A) COLREG [1863]

COLREG, henuz Tirkiye Cumhuriyeti kurulmadan once Tirkiye’ye
giris yapmistir. Nitekim 1885 yilinda Osmanli Hikimeti, o tarih itiba-

42 Bu Karar, 01.06.1983 tarihinde yiiriirliige girmistir (Kararm girisinde m. 2; IMO

Status 2021, 105).
4 Bu Karar, 19.11.1989 tarihinde yiiriirliige girmistir (Kararm girisinde m. 2; IMO
Status 2021, 105).
Bu Karar, 19.04.1991 tarihinde yiiriirlige girmistir (Kararmn girisinde m. 2; IMO
Status 2021, 105).
Bu Karar, 04.11.1995 tarihinde yiirlirlige girmistir (Kararmn girisinde m. 2; IMO
Status 2021, 105).
Bu Karar, 29.11.2003 tarihinde yiiriirliige girmistir (Kararin girisinde m. 2; IMO
Status 2021, 106).
Bu Karar, 01.12.2009 tarihinde yiirlirlige girmistir (Kararin girisinde m. 2; IMO
Status 2021, 106).
48 Bu Karar, 01.01.2016 tarihinde yiiriirliige girmistir (Kararin girisinde m. 2; IMO
Status 2021, 106).
49 Bkz. IMO Status 2021, 105-106 (itiraz eden Devletler, her iki sayfada dn. 1’de
gosterilmistir).

44
45
46

47
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riyla giincel olan COLREG [1863]’iin® Tiirk Bayrakli gemilere de uy-
gulanabilmesi amaciyla Ingiliz Hukimetine basvurmus ve bu basvuru
09.07.1885 tarihinde kabul edilmistir®. Ardindan da bu diizenleme ter-
clime edilmis ve 22.04.1886 (1301) tarihli irade® uyarinca “Deryada
Men’i Musademe Nizamnamesi” adi altinda yiiriirliige konmustur®.
Burada hemen ve o6zellikle vurgulamak gerekir ki, COLREG’in ilk
Turkce cevirisinde “Regulation” teriminin karsilig1 olarak “nizamname”
sozciigh tercih edilmistir. Osmanli Hukuku’nda “nizamname”nin hangi

tlr bir mevzuata tekabdl ettigi ise, bu inceleme agisindan énemsizdir.

llerleyen yillarda, COLREG [1889]’un yiiriirliige konulmasi amaciyla
Istanbul Hiikiimeti’nin bir tasarrufu olmussa da, TBMM tarafindan bu
girisim (Istanbul Hiikiimeti’nin diger tasarruflaryla birlikte) hilkimsiiz
sayillmistir>®, Nitekim bu sebeple, DCMK’nin resmi gerekcesinde, s6z
konusu 1886 tarihli Nizamnamenin o tarih (10.08.1945) itibariyla halen
yurirlikte bulundugu agikga belirtilmistir®.

% Bkz. yukarida IT B.

51 TBMM 1946, Sira Sayist: 151, 5 (sag siitun).

52 Buna karsilik Topsoy, 81 dn. 421°de dayanilan kaynak uyarinca Irade’nin tarihi
04.05.1885 olarak bildirilmistir. Ote yandan, Arseven, 682°de tarih 08.12.1337 ola-
rak verilmistir. Burada, TBMM 1946, Sira Sayist: 151, 5 (sag siitundaki) bilgi esas
almmugtir.

% TBMM 1946, Sira Sayisi: 151, 5 (sag siitun). Arseven, 682’de (ikinci paragrafta)
dayanilan kaynaga gore, anilan tarihten dnce bile ayn1 Kurallar uygulanmistir.

5 TBMM 1946, Sira Sayist: 151, 5 (sag siitun).

% TBMM 1946, Sira Sayisi: 151, 5 (sag siitun); 1946 yilinda yayimlanan makalesinde
ayni sekilde: Arseven, 683 basi.
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B) COLREG [1929]

1931 yilinda, Turk mevzuatinda ¢ok ilging bir gelisme yasanmuistir.
18.02.1931 tarihinde kabul edilen 10693 sayili Bakanlar Kurulu Karar-
namesi®® (“BKK”) uyarinca, COLREG [1929]’un®’ cevirisi “Denizde
Meni Musademe Nizamnamesi” baslig1 altinda yayimlanmistir. Anilan
Kararnamede, 1929 yilinda Londra’da diizenlenen SOLAS Konferansi
sirasinda “beynelmilel Denizde Meni Miisademe Nizamnamesi”nde de-
gisikliklerin yapildigi, bu degisiklikleri yansitan yeni Nizamnamenin
Iktisat Bakanlig1 tarafindan hazirlandigi, Stray1 Devlet (Danistay) tara-
findan incelendigi ve Bakanlar Kurulu (Icra Vekilleri Heyeti) tarafindan
kabul edildigi agiklanmigtir. Gorildiigi gibi Bakanlar Kurulu, COLREG
[1929]’un bagliginda gegen “Regulation” karsiligi olarak yine “Nizam-
name” terimini kullanmistir. Ayrica, COLREG [1929]’a Tlrk Hukuku
acisindan yUrlrlik kazandirmak amaciyla “Denizde Meni Misademe
Nizamnamesi” kabul edilmistir. Burada da su hususu 6zellikle vurgula-
mak gerekmektedir: bu “Nizamname”, o tarihte yurirlikte olan
20/4/1924 tarih ve 491 sayili Teskilati Esasiye Kanunu (“Anayasa
[1924]”) m. 52 f. 1’de 6ngorilen mevzuat tirl olan gercek bir “nizam-
name” idi, ¢Unkd anilan hikme uygun olarak Sirayr Devlet (Danistay)
incelemesinden gegmisti. Dolayisiyla, COLREG [1929]’u yiiriirliige
koymak icin, mevzuat tlrl olarak “nizamname” se¢ilmistir.

Ne var ki, bu Nizamnamenin yayimlanmasindan yalnizca 3,5 ay sonra,
bu kez 01.07.1931 tarihli ve 11408 sayili BKK®® kabul edilmistir. Yuka-

% RG T: 12.03.1931, Say1: 1746.
5 Bkz. yukarida I1 C 1.
% RG T:21.07.1931, Say1: 1854.
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rida®® goriildiigii gibi, COLREG [1929]’un milletleraras: alanda yurrli-
g icin girisimlerde bulunma gorevi Birlesik Krallik Hiikiimeti’ne veril-
misti. Kararnameden anlasildigina gore, bu girisimler c¢ercevesinde
COLREG [1929]’un (“Beynelmilel Nizamname™) 1931 yilinin Temmuz
aymda yurtrlige girmesi ongorilmiistii. Ancak, Birlesik Krallik tarafin-
dan yapilan yeni bagvuruda, COLREG [1929]’un yiirtrligi icin yeterli
katilim saglanamadigi, bu sebeple yurarlik tarihinin ertelendigi, Turki-
ye’nin de bu sebeple bu Kurallar1 heniiz yirtirlige koymadan yeni ge-
lismeleri beklemesinin daha uygun olacag bildirilmistir. Birlesik Krallik
Hiikiimeti’nin bu basvurusu, Bakanlar Kurulu tarafindan 01.07.1931
tarihli oturumda uygun bulunmustur. Dolayisiyla, Kararnamede agikg¢a
ifade edilmis olmasa da, 18.02.1931 tarihli Kararnamenin ekinde yayim-
lanan ve COLREG [1929]’un gevirisini teskil eden “Denizde Meni M-
sademe Nizamnamesi” ilga edilmistir. ik Kararnamede “mer’iyete
vaz’1” dendigine gore, aslinda bu Nizamnamenin yayimlandig: gin olan
12.03.1931 tarihinde yiirirlige girdigini, dolayisiyla da ikinci Kararna-
menin yayimi tarihinde (21.07.1931) ydrurlikten kalktigini disiinmek
mimkunddr. Ne var ki, ikinci Kararnamenin metni dikkate alindiginda,
COLREG [1929] milletleraras: alanda yiiriirlige girmedigi igin, bu Ni-
zamnamenin de Tirkiye’de hig yiiriirliige girmedigini kabul etmek daha
dogru gozikmektedir®. Nitekim, DCMK’nmn resmi gerekgesinde®® bu

iki Kararnameden hig s6z edilmemistir.

% Bkz. yukarida I1 C 1.
0 Aym sekilde Arseven, 682 sonu - 683 basi.
61 Bkz. “TBMM 1946, Sira Sayist: 1517, 5 (sag siitun).
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C) DCMK ve COLREG [1910]

Ardindan DCMK’nin 10.08.1945 tarihli Tasarisi®? hazirlanmistir. Bu
Tasarinin resmi gerekgesinde, hem COLREG’in, hem de o gune kadar
Tiirkiye’de uygulanan kurallarin ayrmtili bir tarihgesi verilmistir®®. Bu
tarihgede, Ingiliz Hukuku, milletleraras: siirecler ve 1885 yilindan basla-
yarak Osmanli-Turk gelismeleri son derece derin bir bilgiye dayanilarak
aktarilmigtir. Gerekcede Ozellikle One ¢ikan bir degerlendirme, sonraki
sireclerin anlasilmasi agisindan bilyiik deger tasimaktadir. Yukarida® da
vurgulandig1 gibi, COLREG [1929]’dan 6nceki tim dizenlemeler birer
“milletleraras1 teamiil” teskil etmektedir, dolayisiyla her devlet tarafin-
dan o devletin kendi mevzuat sistemine uygun olarak i¢ hukuka aktaril-
mustir. Cesitli devletlerden ornekler veren kanun koyucu, Turk Huku-
ku’nda kanunlarin yalnizca genel ilkeleri belirtecegini, ayrintilarin ti-
zukte gosterilecegini, bu sebeple DCMK m. 8 f. 1°de “catigmay1 6nleme
amaciyla tizik yapmak yetkisini veren” hikmin kondugunu, bu tizi-
giin o tarihlerde teamul halinde uygulanmakta olan Milletleraras1 Kural-
larla ayn1 hiikiimleri getirecegini bildirmistir®®. Bu diizenlemeye iliskin
olarak DCMK’nin uygulama alani1 “Tiirk gemileriyle Tirk liman ve ka-
rasularinda yolculuk eden yabanci gemiler” olarak agiklanmis (DCMK
m. 8 f. 1), ardindan da her Tirk gemisinde “Denizde Catismay1 Onleme
Tiiztigli” adin1 alacak olan tiziikten bir tane bulunacagi, bu tiiziigiin ge-

milere parasiz dagitilacagi ve geminin esas belgelerinden sayilacag: ka-

62 “TBMM 1946, Sira Sayist: 1517, 1.

8 “TBMM 1946, Sira Sayist: 1517, 5.

64 Bkz. yukarida I B.

85 “TBMM 1946, Sira Sayisi: 151, 6” (sol siitunda ilk iki paragraf).

DEHUKAMDER - Volume: 3/ Issue: 2 / Year: 2020, pp. 485 - 532



502 Tlrkiye 'nin COLREG e Taraf Olma Siireci

bul edilmistir (DCMK m. 8 f. 2 c. 1 ve 2). Nihayet son hukimlerin ara-
sinda, 8 inci maddenin, Turk Donanmasina bagli harp ve yardimci gemi-
ler ile TUrk limanlarna gelen, bu limanlardan kalkan ve Tirk karasula-

rinda yolculuk eden yabanci gemilere de uygulanacagi 6ngoriilmiistiir
(DCMK m. 26).

Kanun koyucu, resmi gerekcede, o tarih itibariyla “teamiil halinde uygu-
lanmakta olan Milletleraras1 Kurallar”in tiiziige aktarilacagini bildirmis-
tir®. Su halde, COLREG [1910] kastedilmistir, ¢iinkil yukarida gorildi-
g gibi COLREG [1929] bir Milletlerarast Sozlesmenin pargasiyd: ve
henliz yiriirlige girmemisti. Dolayisiyla kanun koyucu, COLREG
[1910]’un bir milletlerarasi teamil niteligini tasidigindan hareket ederek,
bu kurallarin i¢ hukuka aktarilmasinda “tiizik” (6nceki adiyla “nizam-
name”) yoluna gitmeyi tercih etmistir. Gergekten de, DCMK m. 8 f. 1 ile
saglanan dayanak uyarinca, 27.03.1947 tarihli ve 5615 sayili Bakanlar
67 ekinde “Denizde Catismayr Onleme Tiizigi”
(“DCOT [1947]”) yayimlanmstir. Ogreti’de, DCOT [1947]’nin, COL-
REG [1910]’dan terciime edildigi saptanmistir®®, Hem Kararda, hem de

Kurulu Kararinin

Tiiziigiin 33 Gncl maddesinde, Anayasa [1924] m. 52 f. 1°e uygun ola-
rak, DCOT [1947]’nin Damistay incelemesinden gectigi acikca bildiril-
mistir. lging bir sekilde, DCOT [1947]’nin 32 nci maddesinde,
18.02.1931 tarihli Nizamnamenin yirUrlikten kaldirildig: bildirilmistir.

6 “TBMM 1946, Sira Sayist: 151, 6” (sol siitunda ikinci paragrafin son ctimlesi).

87 RG T: 09.04.1947, Sayi: 6578. RG’de yayimlanan metinde, Karar Sayisi: 5615
satirmin Ustiinde bir de 3 sayis1 bulunmaktadir. Bunun bir baski yanligt m1 oldugu,
yoksa karar sayisimnin 3/5615 (ya da 53615) mi oldugu anlasilamamaktadir; Yeni-
sey, 130°da karar sayis1 3/56313 olarak verilmistir.

Yenisey, 130; bu kaynaga dayanarak Topsoy, 82 (dn. 426).
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Oysa yukarida® goriildiigii gibi, bu Nizamname zaten yirirlikte degildi
ve DCMK’nin resmi gerekcesinde agiklandig: tizere 1886 tarihli Nizam-

name uygulanmaktaydi.

Ote yandan, 2018 yilinda yapilan diizenlemeyle, 8 inci maddede gegen
“tliztik” terimi “Cumhurbaskaninca ¢ikarilan yonetmelik” olarak degisti-

rilmistir’®. Ancak heniiz béyle bir yonetmelik yayimlanmamustir.
D) SOLAS [1929] ve COLREG [1929]

11.01.1950 tarihli ve 5512 sayili Denizde Can Emniyetinin Korunmasi
Hakkinda Akdedilen Milletlerarasi S6zlesmeye Katilmamiza ve Bu Soz-
lesmenin Onanmasina Dair Kanun™ (“5512 sayili Kanun”) uyarimca bu
kez SOLAS [1929]’a ve Eklerine dogrudan taraf olunmasi uygun bu-
lunmustur. Resmi gerekgenin’ basinda verilen bilgiye gore, bu Kanuna
iliskin Tasar1, Bakanlar Kurulunun 18.05.1949 tarihli toplantisinda kabul
edilmis ve 01.06.1949 tarihinde TBMMye sevk edilmistir. Gerekcede”,
DCMK ve ona dayanilarak yayimlanan TuzUkler uyarmca Tlrk I¢ Hu-
kuku’nun SOLAS [1929]’a uygun hale getirildigi, ancak bu Sézlesmeye

dogrudan taraf olunmadig: igin, Turk Bayrakli gemilerin yabanci liman-

69 Bkz. yukarida I1I B.

" Bu degisiklik, 02.07.2018 tarihli ve 700 sayili Kanun Hiikmiinde Kararnamenin
(RG T: 07.07.2018, Say1: 30471 [Miikerrer]) 21 inci maddesi uyarinca yapilmistir.

I RG T: 18.01.1950, Say1: 7409.

2. TBMM, Denizde Can Emniyetinin Korunmas1 Hakkinda Londra’da 1929 Yilinda
Akdedilen Milletlerarasi Andlagsmaya Katilmamiza Dair Kanun Tasarist ve Ulas-
tirma Komisyonu Raporu (1/572), TBMM Tutanak Dergisi 1950, Dénem: VIII,
Toplant1: 4, Cilt: 23, Sira Sayisi: 50, s. 1 (“TBMM 1950, Sira Sayist: 507).

3 “TBMM 1950, Sira Sayisi: 50, 1.
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larda denetlendigi ve seferlerinden alikonuldugu agiklanmistir. Bu se-

beple S6zlesmeye katilinmasi uygun bulunmustur.

TBMM Ulastirma Komisyonu Raporu’nda’™ ise, Hukiimet Tasarisinda
sadece Sozlesmeye taraf olunmasinin belirtildigi, oysa Sozlesmenin Ek-
lerinin ve Nihai Senedin de onanmas1 gerektigi, bu sebeple baslik ve 1

inci maddenin yeniden kaleme alindig1 agiklanmistir.

Sozlesmenin Il sayili EKi olarak COLREG [1929]’un cevirisi olan “De-
nizde Catismayr Onleme Hakkinda Milletleraras: Tiiziik” yayimlanmis-
tir’®. Basliga ekli olarak verilen dipnot [1]°de, DCOT [1947] nin metni-
ne sadik kalindigi, degisikliklerin 0 metne islendigi bildirilmistir. Su
halde kanun koyucu, DCOT [1947]’nin metnini (= COLREG [1910])
esas almig, ancak COLREG [1929]’un getirdigi degisiklikleri 0 metne
islemistir. Bu durumda dogrudan COLREG [1929]’un da, SOLAS
[1929] ile birlikte Tiirkiye hakkinda yiiriirliige konuldugu’® sonucuna
varmak gerekmektedir. Nitekim RG’de yayimlanan metnin bagliginda
acikca “Milletleraras1 Tiiziik” ibaresi kullanilarak, bunun Turk mevzuat
sistemi icinde bir “tiiziik” olmadi81, Ingilizce’deki “Regulation” terimi-
nin karsilig1 olarak (o gline kadarki aligkanlik dogrultusunda) yine “Tii-
ziik” dendigi anlasilmaktadir. Nitekim bu Tlzlk, Anayasa [1924] m. 52
f. 1°de Ongorilen sekilde, Danistay incelemesinden gegmedigi gibi Ba-

kanlar Kurulu tarafindan yayimlanmis da degildir; Tuzik, dogrudan

4 “TBMM 1950, Sira Sayisi: 507, 3 (sag siitun).

> RG T: 18.01.1950, Say1: 7409, 17621 (sag siitun).

™ SOLAS [1929] igin Tiirkiye Cumhuriyeti adina katilma belgesinin verilip verilme-
digini saptamak miimkiin olmamustir. Bu ¢aliyma bakimindan, belgenin verildigi ve
Sézlesmenin milletleraras: alanda Tiirkiye hakkinda yiirtirlige girdigi varsayilmis-
tir.
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SOLAS [1929] Nihai Senedinin eki olarak 5512 sayili Kanun uyarinca
yayimlanmistir. Bunun (zerine, COLREG [1910]’un cevirisi olan
DCOT [1947]’nin zimnen yirlrlikten kalkip kalkmadig1 burada acik

birakilacaktir.
E) COLREG [1948]

5512 sayili Kanuna iliskin Tasarinin gorisildiigii 18.05.1949 tarihli Ba-
kanlar Kurulu toplantisindan yalnizca 5 ay sonra, 18.10.1949 tarihinde
yapilan Bakanlar Kurulu toplantisinda, Ulagtirma Bakanliginin hazirla-
dig1 “Milletleraras1 Denizde Can Emniyeti Konferansi1 Nihai Anlagmasi-
nin B. Isaretli EKini Teskil Eden (Denizde Catismay1 Onleme Tiiziigii)
nin Onanmasma Dair Kanun” Tasaris1 kabul edilmis ve ardindan
22.11.1949 tarihli yaz1 ekinde TBMM’ye sunulmustur. Resmi gerekce-
de™ verilen bilgiye gore, SOLAS [1948]’e taraf olunup olunmayacag:
hakkinda inceleme yapmak tizere, o donemde gecerli olan kurallara gore,
Kamutayin goriisii bekleniyordu. Ancak Nihai Senedin B harfli ikinci
Ekini teskil eden “Milletleraras1 Denizde Catismayr Onleme Tuzi-
gii”niin (COLREG [1948]7°) bir an 6nce onanmast igin s6z konusu Tasa-

1 hazirlanmastir.

7
78

Dolayistyla 5512 sayilit Kanunun TBMM’de kabuliinden bile 6nce.

TBMM, Milletleraras1 Denizde Can Emniyeti Konferans1 Nihai Anlagsmasinin B.
Isaretli Ekini Teskil Eden (Denizde Catismay1 Onleme Tiiziigii) niin Onanmasina
Dair Kanun Tasaris1 ve Disigleri Komisyonunun Miitalaasiyle Ulastirma Komisyo-
nu Raporu (1/613), TBMM Tutanak Dergisi 1950, Dénem: VIII, Toplanti: 4, Cilt:
24, Sira Sayist: 167, s. 2 (sol siitun) (“TBMM 1950, Sira Sayisi: 1677).

" Bkz. yukarida I1 C 2.
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TBMM Disisleri Komisyonu, 30.01.1950 tarihli miitalaasinda®’, SOLAS
[1948]’den bagimsiz olarak yalnizca Nihai Senedin B harfli ikinci Ekine
katilinmasini uygun goérmiistiir; bu mitaldaa, TBMM Ulastirma Komis-
yonu tarafindan da 04.02.1950 tarihli Raporda benimsenmistir®:. TBMM
Ulastirma Komisyonu Raporunda®? ayrica, bu arada 5512 sayili Kanu-
nun kabul edildigine, dolayisiyla SOLAS [1929]’un Tirkiye hakkinda
yiriirlige girdigine, bu itibarla SOLAS [1948]’in ekini teskil eden
COLREG [1948]’in de yine onanmasinin gerektigine, SOLAS [1929]’un
eki olarak 5512 sayili Kanun uyarinca yirirlige konulan COLREG
[1929]’un da ilga edilmesinin gerektigine isaret edilmis, bu amagcla Tasa-

riya yeni madde 2 eklenmistir.

Tasar1 bu haliyle 16.02.1950 tarihinde®® 5544 sayili “Denizde Can Em-
niyetini Koruma Konferansinda Akdolunan Milletlerarasi “Denizde Ca-
tismay1 Onleme Tiiziigii"ne Katilmamiza ve Bu Tiiziigiin Onanmasina
Dair Kanun”® baslhigiyla kabul edilmistir. Kanunun ilk maddesi uyarinca
SOLAS [1948]’in ekinde yer alan Milletleraras1 “Denizde Catismay1
Onleme Tiiziigii’ne (COLREG [1948]’¢) katilmanmiz kabul edilmis ve
bu “Tlizik” onanmistir. 2 nci madde uyarinca da, 5512 sayili Kanunun
ekinde yer alan Tuzuk (COLREG [1929]) ydrurlikten kaldirilmistir.
Kanunun ilk iki maddesinin ifadesinden, COLREG [1948]’in RG’de
yayimi tarihi itibartyla yiirirlige konulmasmin amaglandigi anlasilmak-

tadir. Dolayisiyla COLREG [1948], kanun koyucunun iradesine gore,

80 «“TBMM 1950, Sira Sayisi: 1677, 2 (sag siitun).

81 “TBMM 1950, Sira Sayisi: 1677, 3 (sag siitun).

8 “TBMM 1950, Sira Sayist: 1677, 3 (sol siitun ortas1 ve sag siitun sonu).

5512 sayili1 Kanunun kabul edildigi 11.01.1950 tarihinden yalnizca 1 ay sonra.
8 RG T: 18.02.1950, Say1: 7436.
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18.02.1950 tarihinden baglayarak Turkiye hakkinda baglayicilik kazan-

mistir®s,

5512 sayili Kanunun ekindeki COLREG [1929]’da oldugu gibi, bu kez
de kanun koyucu 5544 sayili Kanunda, Turk mevzuat sistemi icinde bir
“tiiziik” yayimlamak Uzere degil, COLREG [1948]’in resmi Ingilizce
bashiginda gegen “Regulations” terimini karsilamak amaciyla (0 gline
kadar hep yapildig: gibi) “Tiizik” terimini kullanmistir. Nitekim bu Tu-
zuk de, Anayasa [1924] m. 52 f. 1°de Ongorulen sekilde, Danistay ince-
lemesinden gegmedigi gibi Bakanlar Kurulu tarafindan kararlastirilmig
olmayip, bu kez dogrudan, basli basina bir Milletleraras1 Sézlesme ola-

rak 5544 sayili Kanun uyarinca yayimlanmustir.

Ozetle, 5544 sayili Kanun uyarinca COLREG [1948]’e katilmamiz ka-
bul edilmis ve bu Kurallar onanmistir. Resmf geviride, Ingilizce baslkta
gecen “Regulations” teriminin karsilig1 olarak “Tiiziik” ibaresi kullanil-
mustir. Ancak bu ibareyle, Turk mevzuat sistemi icinde Anayasa [1924]

m. 52 f. 1°de 6ngorilen mevzuat tird olan “tizik” kast edilmis degildir.
F) COLREG [1960]

17.06.1960 tarihinde COLREG [1960]%¢ kabul edilince, bu yeni metnin
de Turk Hukuku’na kazandirilmast gerekmistir. Ancak bu kez farkl: bir

yontem izlenmistir.

8 Su var ki, COLREG [1948] milletlerarasi alanda 01.01.1954 tarihinde yiiriirliige
girmistir; bkz. yukarida IT C 2.
8 Bkz. yukarida I C 3.
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Nitekim bu arada 09.07.1961 tarihli ve 334 sayili Tlrkiye Cumhuriyeti
Anayasas1®’ (“Anayasa [1961]”) kabul edilmis ve ardindan 31.05.1963
tarihli ve 244 sayili “Milletleraras1 Andlagsmalarin Yapilmasi, Yirtrligi
ve Yaymlanmasi ile Baz1 Andlagmalarin Yapilmasi I¢in Bakanlar Kuru-
luna Yetki Verilmesi Hakkinda Kanun® (“244 sayili Kanun™) yayim-
lanmistir. Anayasa [1961] m. 65°te, milletleraras1 sozlesmelerin TUrk
Hukuku’na kazandirilmasi ve norm piramidindeki yeri hakkinda yeni
kurallar getirilmistir. Ayrintilar ise 244 sayili Kanunda diizenlenmistir.
Anayasa [1961] m. 65 f. 1 ve 244 sayili Kanun (mulga) m. 2 f. 1 uyarin-
ca, bir milletleraras1 andlasmanin onaylanmasi veya bu andlasmaya ka-
tilma ic¢in, kural olarak, onaylama veya katilmanin bir kanunla uygun
bulunmasi sarttir®. Kanunun (miilga) 3 tincii maddesinin (1) sayili ben-
dinin Gglincu fikrasina gore, bir milletleraras1 andlagmanin onaylanmasi-
nin veya buna katilmanin uygun bulunmasina dair bir kanun ¢ikarilmasi
zorunlulugu bulunmayan haller, ayn1 Kanunun (milga) 2 nci maddesinin
ikinci, Uguncl ve dordlncu fikralarinda sayilmigtir. Bu fikralarin timdain-
de, Anayasa [1961] m. 65 f. 4 hikmiine uygun olarak, “Tiirk kanunlarina
degisiklik getirmeme” ortak sart1 dngoriilmiistiir®™. Ayrica, yine bu Ka-

nunun (milga) 3 dncli maddesinin (1) sayili bendinin ikinci fikrasi gere-

8 RG T: 31.05.1961, Say:: 10816.

8 RG T: 11.06.1963, Sayr: 11425; giincel metin i¢in bkz. www.mevzuat.gov.tr. Bu
Kanunun ¢ok sayida hiikkmii, 02.07.2018 tarihli ve 703 sayili Kanun Hilkmiinde Ka-
rarnamenin (RG T: 09.07.2018, Say1: 30473 [3. Miikerrer]) 181 inci maddesi uya-
rinca ilga edilmistir. Bu hiikiimlerin yerine ge¢mek lizere, 9 sayili Milletlerarasi
Andlagmalarin Onaylanmasina iliskin Usul ve Esaslar Hakkinda Cumhurbaskanlig
Kararnamesi (RG T: 15.07.2018, Say1: 30479) kabul edilmistir.

Giintimiizde ayn1 kural, yukarida dn. 88’de anilan 9 sayili Kararnamenin 2 nci mad-
desinin birinci fikrasinin ikinci climlesinde 6ngoriilmiistiir.

Giiniimiizde ayn1 kural, yukarida dn. 88’de anilan 9 sayili Kararnamenin 2 nci mad-
desinin dordiincii fikrasinda 6ngorillmiistiir.
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gince, Tirkiye’nin taraf olacagi milletlerarasi sdzlesmenin resmi dilin-
deki metniyle birlikte cevirisinin de BKK’nin ekinde yayimlanmasi zo-

runlu tutulmustur®.

Ne var ki, 22.09.1965 tarihli ve 6/5243 sayili BKK’yla%, 5544 sayili
Kanun uyarica onanan COLREG [1948]’in “yerine kaim olmak iizere”
COLREG [1960]’a “katilmamiz ve [yeni] Tizigin yayimi tarihinde
yiriirlige girmesi” kararlastirilmistir. Bu BKK igin, Anayasa [1961] m.
65 f. 1 ve 244 sayili Kanun (mulga) m. 2 f. 1 hikimlerine uygun olarak
bir “onay kanunu” ¢ikartilmasina ihtiya¢ duyulmamis, dogrudan 244
sayili Kanunun (mdlga) “3 dnci ve 5 inci maddelerine gore” karar ve-
rilmistir. Oysa her iki maddede ayn1 Kanunun (mdlga) 2 nci maddesinin
iki 1l& dorduncl fikralarina atif yapilmistir; dolayisiyla “Tiirk kanunlari-
na (= o tarihte Turkiye agisindan yurirlikte olan COLREG [1948]’¢)
degisiklik getiren” COLREG [1960]’a taraf olunabilmesi igin énce bir
onay kanunu kabul edilmesi gerekmekteydi®®; kaldi ki COLREG
[1948]’e 5544 sayili Kanun uyarinca taraf olunduguna gore, “COLREG

%1 Giiniimiizde aym kural, yukarida dn. 88’de anilan 9 sayili Kararnamenin 3 {incii

maddesinin ikinci fikrasinda dngdrilmiistiir.

%2 RG T:17.11.1965, Sayi: 12153.

% Bu 6nemli soruna baska bir Milletlerarasi Sozlesme baglaminda ilk kez Mertol Can
isaret etmistir; bkz. Can, M.: “19 Kasim 1976 tarihli Londra Konvansiyonu’nun
Yiirirliige Girip Girmedigi Meselesi”, XVII. Ticaret Hukuku ve Yargitay Kararlari
Sempozyumu (09-10.06.2000), Ankara 9/2000, s. 191; ayrica bkz. Sézer, B.: “De-
niz Alacaklarma Karst Sorumlulugun Sinirlandirilmasi Hakkinda 1976 Londra
Konvansiyonu ile Eki 1996 Protokolii’niin Tiirk Hukukunda Uygulanma Kabiliyeti
ve Tiirk Ticaret Kanunu’na Gore Donatanin Sorumlulugunun Sinirlandirilmasi”,
XXIX. Ticaret Hukuku ve Yargitay Kararlari Sempozyumu (25.12.2015), Ankara
11/2016, s. 125 (ve orada Atamer, 155); ayrintili bilgi i¢in bkz. Atamer, Deniz Tica-
reti I, kn. 619 - 645.
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[1948]’in yerine kaim olmak tizere” COLREG [1960]’a da ancak bir

kanuna dayanilarak taraf olunabilirdi.

Ozellikle belirtmek gerekir ki, BKK ile yiirirlik kazandirilan metin, bu
kez de DCMK m. 8 f. 1’¢ dayanarak Anayasa [1961] m. 107 f. 1 uyarin-
ca ¢ikartilan bir “tiiziik” degildi, ¢linkil bu hiilkme goére de tizlk taslakla-
rimin Danigtay incelemesinden geg¢mesi gerekiyordu. Oysa COLREG
[1960]’1n Danistay incelemesine sunulduguna dair bir bilgi BKK’da
yoktur. Dolayisiyla, bir kez daha ingilizce asil metinde gegen “Regulati-
ons” teriminin cevirisi olarak “Tizik” sozcigi kullanilmistir. Bu
BKK’nin ekinde COLREG [1960]’1n gevirisinin yayimlanmasi, 244 sa-
yili Kanunun (mulga) 3 tGincti maddesinin (1) sayili bendinin ikinci fikra-

sina dayanmaktadir.
G) COLREG [1972]
1- Birinci Asama
a) Bakanlar Kurulu Kararnamesi [12.12.1977]

COLREG [1972]’nin® 15.07.1977 tarihinde milletleraras1 alanda yiiriir-
lige girmesi Uzerine, Turk mevzuatinda da uyum saglanmasi gerekmis-
tir. Ne var ki, COLREG [1972]’nin timiyle bagimsiz bir Milletlerarasi
Sozlesme olarak kabul edildigine dikkat edilmeden, bir kez daha BKK
yontemi tercih edilmistir. Nitekim 12.12.1977 tarihli ve 7/14561 sayili
BKK®® uyarinca, bu kez “COLREG [1960] 1 yerine kaim olmak iizere”

IMCO’nun “1972 Uluslararas1 Denizde Catismay1 Onleme Sézlesmesi-

% Bkz. yukaridaII D 1.
% RG T:29.04.1978, Say1: 16273; bkz. Algantiirk Light, 10; Topsoy, 82.
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nin uygulanmasiyla ilgili ilisik Denizde Catismay1 Onleme Tiiziigii’niin
15 Temmuz 1977 tarihinden itibaren gecerli olmak Uzere, onaylanmasi1”
kararlagtirllmistir. Bu BKK’nin bashigi “Milletlerarast Andlasma” olarak
secilmistir. Nitekim BKK’da, yapilan islemin dayanagi olarak acikca
yine 244 sayili Kanunun (mulga) 3 tincl ve 5 inci maddeleri gosterilmis-
tir. Ardindan da, COLREG [1972]’nin Giris kismiyla romen rakamli 9
Genel Hiukmine (“Article”) yer verilmeden, dogrudan “Denizde Catis-

may1 Onleme Tiiziigii” bashigi altinda Kurallar ve 4 EK basilmistir.

Ne var ki, o tarihte yirarlukte olan Anayasa [1961] m. 107 f. 1’¢ uygun
olarak bu metnin bir “tiiziik” olarak Danistay incelemesinden gegirildi-
gine dair bir kayit BKK’da yoktur; nitekim BKK’nin (st baslig: “Millet-
lerarast Andlagsma” seklinde atilmis, dayanak olarak da 244 sayili Kanun
gosterilmistir. Ancak, bu islem birgok yonden mevzuata aykiriydi. Eger
ama¢, BKK’nin Ust basligindan ve 244 sayili Kanuna yapilan atiftan
anlasildigi gibi, bir Milletleraras1 Sozlesme niteligindeki COLREG
[1972]’ye taraf olma surecini isletmek idiyse, oncelikle Anayasa [1961]
m. 65 f. 1 ile 244 sayili Kanun (miilga) m. 2 f. 1 uyarinca bir onay kanu-
nu yayimmlanmasi gerekiyordu; ayrica Sozlesmenin Giris kismiyla romen
rakamli 9 Genel Hikmdinin de, 244 sayili Kanunun (milga) 3 dncu
maddesinin (1) sayil1 bendinin ikinci fikras1 geregince ingilizce ve TUrk-
ce olarak RG’de basilmasi gerekiyordu. Buna karsilik amag, COLREG
[1972]’yi Anayasa [1961] m. 107 f. 1 anlaminda bir “tliziikk”e doniistiir-
mek idiyse, bashigm buna gore segilmesi, 244 sayili Kanun’un yerine
DCMK m. 8 f. 1I’in dayanak gdsterilmesi ve Danistay incelemesinin yap-

tirilmasi gerekirdi.
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Turkiye Cumbhuriyeti adina COLREG [1972]’ye katilma belgesi,
16.05.1980 tarihinde IMO’ya sunulduguna go6re®, 12.12.1977 tarihli
BKK uyarinca dogrudan Soézlesmeye taraf olunmasinin amaglandigi
anlasilmaktadir. Dolayisiyla, BKK’nin ekinde yayimlanan COLREG
[1972]’nin arap rakamli Kurallarinin ve 4 EKinin cevirisi, Anayasa
[1961] m. 107 f. 1 anlaminda bir “tiiziik” degildir. Bu ¢eviri, S6zlesme-
nin | inci maddesine uygun olarak, COLREG [1972]’ye hukuksal bagla-
yicilik kazandirmak baglaminda, 244 sayili Kanunun (milga) 3 (ncu
maddesinin (1) sayili bendinin ikinci fikras1 geregince yayimlanmuistir.
Ne var ki, o gune dek Tirk mevzuatinda yerlesik hale geldigi lizere, bir
kez daha Ingilizce “Regulations” ibaresinin karsiligi olarak “Tiiziik”
terimi kullanilmistir. Diger yandan COLREG [1972]’nin bagligina “In-
ternational” sifatinin eklendigine dikkat edilmeden, 22.09.1965 tarihli
BKK’nin® ekinde yer verilen metnin baslhigindaki “Denizde Catismay1

Onleme Tiiziigii” ibaresi aynen tekrar edilmistir.

12.12.1977 tarihli BKK’ya gore, COLREG [1972]’nin arap rakamli Ku-
rallarinin ve 4 EKinin cevirisi niteligindeki “Tiiziik”, Sozlesmenin millet-
leraras1 alanda yiirtirlige girdigi tarih olan 15.07.1977 tarihinden basla-

yarak gecerli (gegmise etkili) olmak Uzere yiiriirliige konulmustur.

% Bkz. yukarida I.
% Bkz. yukarida III F.
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b) Tlrkiye Cumhuriyeti Adina Katilma Belgesinin Sunulmasi
[16.05.1980]

Yukarida® belirlendigi gibi, Turkiye Cumbhuriyeti’nin COLREG
[1972]’ye katilma belgesi 16.05.1980 tarihinde IMO’ya sunulmustur.
Dolayisiyla bu S6zlesme, 1V tinci maddesinin t¢unci fikrasi uyarinca,
ayni tarihte Turkiye hakkinda yirirlige girmistir. O halde, Anayasa
[1961] m. 65 f. 1 ve 4 ile 244 sayili Kanunda katilma islemi bakimindan
ongoralen usul tamamlanmadan (onay kanunu ¢ikartilmadan), Tarkiye
Cumbhuriyeti milletleraras1 alanda Sozlesmeye taraf olmustur. Su var Ki,
asagida®® goriilecegi gibi, Turk I¢ Hukuku acisindan eksik kalan adimlar
bu arada tamamlanmistir. Bu itibarla, COLREG [1972]’nin Turkiye
hakkinda gegerli bir sekilde yurarlikte bulundugu hususunda bir tered-

dut kalmamustir.

c) Birinci Zimni Kabul Degisikligi Hakkinda Bakanlar Kurulu
Kararnamesi [20.09.1984]

Yukarida'® goriildiigii gibi, COLREG [1972]’de 6ngoriilen zimni kabul
usuliine dayanilarak, 19.11.1981 tarihli ve A.464(XII) sayili IMO Karar1
uyarinca kurallarda degisiklige gidilmistir. Bu degisikligin 01.06.1983
tarihinde yiiriirliige girmesi Gzerine, konu bir kez daha Bakanlar Kurulu-

nun ondne gelmistir.

% Bkz. yukarida I.
% Bkz. asagida Il G 2 a bb ve b.
10 Bkz. yukarida I1 D 2.
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Bu arada, 07.11.1982 tarihli ve 2709 sayil1 Turkiye Cumhuriyeti Anaya-
sas1'% (“Anayasa [1982]”) kabul edilmistir. 90 mc1 maddenin birinci ve
dordlnci fikralarinda, Anayasa [1961] m. 65 f. 1 ve 4’te yer alan kural-
lar tekrar edilmistir. Su var ki, IMO’nun 6ng6rdiigii zimni kabul usuli-

nln isletilmesi hakkinda 6zel bir hikim 6ngériilmemistir.

Bakanlar Kurulu, 20.09.1984 tarihinde kabul ettigi 84/8541 sayili Karar-
name!%? uyarinca, A.464(XI1) sayili IMO Kararma dayanan degisikligin
“onaylanmasi”na karar vermistir. Bu islem i¢in de yine 244 sayili Kanu-
nun (mulga) 3 iincii ve 5 inci maddeleri dayanak olarak segilmistir.
RG’de yayimlanan metnin Ust bashig (12.12.1977 tarihli BKK’da oldu-
gu gibi) “Milletleraras1 Andlasma” olarak secilmistir. Ustelik, bu kez
hem BKK’da, hem de ekindeki Kurallarda baslik olarak “Uluslararasi

Denizde Catismay1 Onleme Tiiziigii” ibaresi tercih edilmistir.

Su hélde, bu BKK da, Anayasa [1982]’nin (milga) 115 inci maddesinin
birinci fikrast kapsaminda bir “tiiziik” ¢ikartilmasina yonelik degildi.
Nitekim BKK’nin ekindeki COLREG [1972] degisiklikleri Danistay
incelemesinden gegirilmedigi gibi, dayanak olarak da DCMK m. 8 f. 1
degil, 244 sayili Kanun secilmistir. Dolayisiyla amag, COLREG
[1972]°de yapilan degisiklige Tilrk Hukuku agisindan yirirlik kazan-
dirmak olmustur; BKK’nin ekinde de 244 sayili Kanunun (milga) 3 un-
cu maddesinin (1) sayili bendinin ikinci fikrasi uyarinca geviri yayim-

lanmustir.

11 RG T: 09.11.1982, Sayi: 17863 (Miikerrer); ¢ok sayida degisiklikten sonra giincel
metin i¢in bkz. www.mevzuat.gov.tr.
102 RG T: 18.11.1984, Say1: 18579.
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d) Cevrimici Mevzuat Bilgisi
10.02.2021 tarihi itibariyla hald, resmi cevrimici mevzuat sitesinde!®,
“tiiziikler” sekmesi altinda “Denizde Catismay1 Onleme Tiiziigii” baslik-
11 bir metne erisim saglanabilmektedir. Metnin basinda, “Dayandig1 Ka-
nunun Tarihi” ibaresinin karsisinda DCMK ’nin kiinyesi verilmis, dolayi-
styla bu Kanunun 8 inci maddesinin birinci fikras1 uyarinca yayimlanan

“Tiiziik” oldugu izlenimi verilmistir'%*,

Oysa bu metin, 12.12.1977 tarihli BKK’nin ekinde yayimlanan COL-
REG [1972] Kurallarinin ve Eklerinin gevirisine, 20.09.1984 tarihli
BKK’nin ekinde yer alan degisikliklerin islendigi metindir. Anilan iKi
BKK’nin ekinde yayimlanan metinler, DCMK m. 8 f. 1’e¢ dayanilarak,
Anayasa [1961] m. 107 f. 1 ve Anayasa [1982] (milga) m. 115 f. 1 hi-
kiimlerine uygun hazirlanmis birer “tiiziik” degildir; bu metinler Danis-
tay incelemesinden ge¢memistir. Bu metinleri kabul eden iki BKK,
“Milletleraras1 Andlagma” baglig altinda yayimlanmig ve 244 sayili Ka-
nunun (malga) 3 lncu ve 5 inci maddelerine dayandirilmistir; her iki
BKK’nin ekindeki ceviriler, 244 sayili Kanunun (mulga) 3 Gncti madde-
sinin (1) sayili bendinin ikinci fikrasinin geregi olarak yayimlanmistir.
Dolayisiyla bu iki BKK, COLREG [1972]’ye ve A.464(XIl) sayili IMO

Kararma Tiirkiye’nin taraf olmas: baglaminda yayimlanmistir'®. Her iki

108 Bkz. www.mevzuat.gov.tr.

104 Ogreti’deki gesitli yaklasimlar icin bkz. Algantiirk Light, 11 (V A); Sézer, B.:
Deniz Ticareti Hukuku - I (Ders Kitabt), B. 5, Istanbul 3/2019, s. 7 (2 c); Deniz
Kaner, I.: Deniz Ticareti Hukuku, B. 3, Istanbul 9/2019, s. 13 (B 1 e); Yazicioglu,
E.: Kender - Cetingil Deniz Ticareti Hukuku, B. 16, istanbul 10/2010, s. 25 (II 1);
Kara, H.: Deniz Ticareti Hukuku, istanbul 9/2020, s. 25 (C 10); Kaythan, S.: Deniz
Ticareti Hukuku, Istanbul 9/2020, s. 32 (16); Topsoy, F.: Deniz Ticareti Hukuku I,
Istanbul 10/2020, s. 11.

105 Ayn1 yonde Caga, T.: Deniz Ticareti Hukuku, C. I, B. 10, Istanbul 1995, s. 21 bas1
(= Caga,T. - Kender, R.: Deniz Ticareti Hukuku, C. I, B. 16, Istanbul 10/2010, s. 25
[14]); Tekil, F.: Deniz Hukuku, B. 6, Istanbul 2001, s. 46 bas1; Topsoy, 82 (iiglincii
paragraf).
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metinde “Tizik” teriminin kullanilmis olmasi, TUrk mevzuatindaki bir
gelenegi yansitmaktadir; yukarida gorildigi gibi, kanun koyucular,
COLREG basliklarinda gecen “Regulation” teriminin cevirisi olarak
bastan itibaren hep “tiiziik (6nceleri: nizamname)” s6zctigiinii kullanmustr.

Buna karsilik DCMK m. 8 f. 1’e¢ dayanilarak ve Anayasalarin tliziklere
iliskin kurallarma uygun olarak yaymmlanan tek Tlzik, DCOT
[1947]dir'%. Bu Tiiziigiin ardindan, DCMK m. 8 f. 1 uyarinca yeni bir
tlzik (ve 2018 degisikliginden sonra yonetmelik) yayimlanmig degildir.

2- Ikinci Asama
a) Onay Kanunu [2013]
aa) Kiinye

2013 yilinda ilging bir yeni gelisme yasanmustir. 14/5/2013 tarihinde
6479 sayil1 “1972 Denizde Catismanin Onlenmesine iliskin Uluslararasi
Kurallar Hakkinda S6zlesmeye Katilmamizin Uygun Bulunduguna Dair
Kanun*?” kabul edilmistir (“6479 sayili Kanun”). Bu Kanuna iliskin
resmi gerekcede!®® yapilan diizenlemenin sebepleri hakkinda bilgi ve-

rilmistir.
bb) “Onay Kanunu” Eksiklikliginin Giderilmesi

Bu Kanunun 1 inci maddesinin birinci fikrasi uyarinca COLREG

[1972] ye “katilmamiz uygun bulunmustur”. ilk bakista, bu kuralin geti-

106 Bkz. yukarida I1I C.

107 RG T: 29.05.2013, Say1: 28661; bkz. Topsoy, 82.

108 TBMM, 1972 Denizde Catismanin Onlenmesine iliskin Uluslararas1 Kurallar Hak-
kinda Sozlesmeye Katilmamizin Uygun Bulunduguna Dair Kanun Tasarist ve D1-
sisleri Komisyonu Raporu (1/541), Turkiye Blyiik Millet Meclisi Yasama Ddnemi:
24, Yasama Yili: 2 (2012), Sira Sayist: 210 (“TBMM 2012, Sira Sayist: 210”).
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rilmesi suretiyle, COLREG [1972]’ye taraf olunurken eksik kalan “onay
kanunu” sartinin tamamlanmak istendigi izlenimi dogmaktadir. Bu ek-
sikligin giderilmis olmasi, hi¢ siiphesiz son derece 6nemli ve degerli bir

adimdir.

Su var Ki, bu hikme iliskin resmi gerekcede aynen su agiklamaya yer

verilmistir:

“[11 COLREG 1972 Sézlesmesinin ayrilmaz bir par¢asi olan Denizde Ca-
tismayl Onleme Uluslararasi Kurallari ve Ekleri; 12.12.1977 tarihli ve
7/14561 sayili Bakanlar Kurulu Kararlariyla i¢ hukukumuza aktarilarak,
“Denizde Gatismayi Onleme Tiizigl” adiyla, 29.04.1978 tarihli ve 16273
sayill Resmi Gazete'de yayimlanmis ve yiriirliige girmistir. [2] Ancak ani-
lan Sézlesmenin tam metnine taraf olunmamistir. [3] Bu baglamda, sozii
edilen Sozlesmenin Kurallar ve Eklerinin, genel hikkiimleri onaylanmadan
i¢ hukukumuza dahil edilmesinin gerek uluslararasi gerekse i¢ hukuku-
muz bakimindan mimkin olmadidi ve dolayisiyla bahse konu Sézles-
meye taraf olunmasinin gerektigi 6ngérilmektedir.”109 (Climle numaralari

eklenmistir.)

Bu gerekcenin birinci cimlesindeki agiklamaya katilma olanagi bulami-
yorum. Yukarida'® belirlendigi gibi, 12.12.1977 tarihli BKK, 244 sayil
Kanunun (milga) 3 tncl ve 5 inci maddelerine dayanilarak Tiirkiye’yi
COLREG [1972]’ye taraf yapmak icin kabul edilmistir; yoksa bu BKK,
(o tarihte yarurlikte olan) Anayasa [1961] m. 107 f. 1 ve DCMK m. 8 f.
1 anlaminda bir “tliziik” yayimlanmasi amacina yonelik degildi. Nitekim

bu BKK’ya dayanilarak Tirkiye adina IMO’ya katilma belgesi sunulmus

109 TBMM 2012, Sira Sayist: 210, 5 (altinci paragraf).
110 Bkz. yukarida IIT G 1 a.
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ve Sozlesme 16.05.1980 tarihinde Turkiye hakkinda yiiriirliige girmis-
tir''l. Bu sebeple, resmi gerekgenin ikinci ve tigiincii ciimlelerine de kati-
lamiyorum; katilma belgesi IMO’ya resmi olarak tevdi edildikten sonra,
Sozlesmenin “tam metnine taraf olamayip” yalnizca “Kurallar ve Ekler
kismina taraf olma” seklinde bir sonu¢ Milletleraras1 Hukuk agisindan
mimkin degildir. Bir devlet adina katilma belgesi tevdi edildiginde,
Milletleraras: Sozlesme de, kural olarak'*?, o devlet hakkinda tim hi-
kiimleri ve sonuglartyla yirirliige girer. Nitekim IMO’nun yukarida
cokca atif yapilan guncel dokimiinde de, Tiirkiye’nin 16.05.1980 tari-
hinden bu yana COLREG [1972]’ye taraf oldugu bildirilmektedir!!?;
Sozlesmenin Tirkiye hakkinda bir donem yalnizca kismen gecerli oldu-

guna dair bir kayit s6z konusu degildir.

Sonug olarak, 6479 sayili Kanunun 1 inci maddesinin birinci fikrasi,
“Tirkiye’nin COLREG [1972]’ye ilk kez taraf olmasi” amacina yonelik
olarak degil, “Anayasa [1961]/[1982] ve 244 sayili Kanun uyarinca ge-
rekli olan “onay kanunu” kosulunu tamamlamak” (zere kabul edilmis

bir hikim olarak anlasilmalidir.
cc) “Teknik Eklere Iliskin Degisiklikler” Hakkinda Y etKi

6479 sayili Kanunun 2 nci maddesinin birinci fikrasinda ilging bir yeni
kurala yer verilmistir. Buna gore, COLREG [1972]’nin “teknik eklerine

111 Bkz. yukarida I.

112 Bu noktada diisiiniilebilecek tek istisna, 23.05.1969 tarihinde Viyana’da kabul edilip
27.01.1980 tarihinde yiiriirliige giren Andlagsmalar Hukuku Hakkinda Milletlerarasi
Sozlesmenin (Ingilizce ve Fransizca resmi metinler igin bkz. www.treaties.un.org) 27
nci maddesinin ikinei climlesinde sakli tutulan 46 nci1 maddenin birinci fikrasinda
dngorilen dizenleme olabilir.

113 MO Status 2021, 97.
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iliskin degisiklikleri” onaylama yetkisi Bakanlar Kuruluna verilmistir.

Bu hiikme iliskin resmi gerekcede de aynen su agiklamalar yapilmustir:

“Diger taraftan, uluslararasi mevzuatin, uygun bulma kanunu gikartiimasi
marifetiyle ulusal mevzuatimiza aktariimasi stireci dikkate alindiginda,
ulusal mevzuatimizin bu siklikta revize edilen S6zlesmelerle uyumlu hale
getirilerek glincel tutulmasi konusunda zaman bakimindan énemli zorluk-

lar ve yigiimalar yagsanmaktadir.

(...) Goniilli IMO Uye Devlet Denetimine (VIMSAS) Ulkemiz 2011 yil
sonu itibariyle girecektir. S6z konusu denetim kapsaminda degerlendir-
meye tabi tutulacak konulardan biri de, Ulkemizin ulusal denizcilik mev-

zuatinin uluslararasi denizcilik mevzuatiyla uyumu ve giincelligidir.

Bu ¢ergevede, COLREG 1972 Sézlesmesine, ulusal mevzuatimizin ulus-
lararasi mevzuata uyumunun hizli bir sekilde saglanmasi amaciyla adi
gegen Sozlesmenin teknik diizenlenmeler iceren Eklerine iliskin degisik-
liklerin, Bakanlar Kurulunca onaylanarak ytrurliige girmesini teminen,
uygun bulma yasa tasarisina buna iliskin bir ifadenin eklenerek taraf

olunmasi uygun miitalaa edilmektedir.”114

Yukarida!®® goriildiigii gibi, COLREG [1972], dort bélimden olusmak-
tadir: “Giris”, 9 “Genel Hiikiim”, 38 “Kural” ve 4 “Ek”. Bu sistematik

cercevesinde, ilk bakista, 6479 sayili Kanunun 2 nci maddenin birinci

14 TBMM 2012, Sira Sayist: 210, 5 (son 3 paragraf). ikinci paragrafta belirtilen
IMO’nun Uye Devlet géniillii (VIMSAS) ve daha sonra gelen zorunlu (IMSAS)
denetimleri hakkinda www.uab.gov.tr adresinde bkz. Giilkaya Yilmaz, S.: Uluslara-
ras1 Denizcilik Orgiitii Goniilli Uye Devlet Denetim Programmim (VIMSAS) ve
Uygulamalarmin Incelenmesi, (T.C. Ulastirma, Denizcilik ve Haberlesme Bakanli-
g1, Denizcilik Uzmanlik Tezi), Ankara 10/2014 (et. 23.05.2020); Esenli, E.: Ulusla-
rarast Denizcilik Orgiitii Uye Devlet Denetim Programi (IMSAS) Uygulamalarinin
Analizi ve Tiirkiye’nin 2022 Denetimi Agisindan Degerlendirilmesi, (T.C. Ulastir-
ma, Denizcilik ve Haberlesme Bakanligi, Denizcilik Uzmanligi Tezi), Ankara
6/2018 (et. 12.02.2021).

115 Bkz. yukarida I1 D 1.
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fikrasinda yalnizca “Ekler”in kastedildigi izlenimi dogmaktadir. Nitekim
1 inci maddeye iliskin resmi gerekcede de agikca (ilk harfleri blylk ya-

zilarak) “Kurallar” ve “Ekler” ayirt edilmigtir''®

. Yukarida metnine ay-
nen yer verilen 2 nci maddeye iliskin resmi gerekcede de “Sozlesmenin
teknik dizenlenmeler igeren Ekleri” ibaresi kullanilmig ve “Ekler” teri-
minin bas harfi biyik yazilmistir'!’. Bu anlatima gore, 2 nci maddenin
birinci fikrasinda 6ngoriilen yetki, yalnizca “Ekler” igin verilmistir; buna
karsilik “Kurallar” bu yetkilendirmenin disinda tutulmustur. Eger bu

118

yorum dogruysa, yukarida—° agiklanan zimni kabul usuliyle “Kural-

lar”da yapilan degisiklikler, bu hikmun kapsaminda degildir.

Ne var ki, resmi gerekgenin yukariya aynen aktarilan ¢ paragrafinin her
birinde ayr1 ayri gegen su ibareleri vurgulamak gerekmektedir: “ulusal
mevzuatimizin bu siklikta revize edilen Sézlesmelerle uyumlu hale geti-
rilerek gincel tutulmasi”, “Ulkemizin ulusal denizcilik mevzuatinin
uluslararasi denizcilik mevzuatiyla uyumu ve giincelligi”, “ulusal mev-
zuatimizin uluslararast mevzuata uyumunun hizli bir sekilde saglanmasi
amac1”. Ayrica, TBMM Dusisleri Komisyonunun 26.03.2021 tarihli Ra-
porunda®® da 2 nci maddeye iliskin olarak “Bakanlar Kurulu yetkili ki-
linarak uluslararasi denizcilik mevzuatina Anayasaya uygun bir bicimde
hizli ve zamaninda uyumun saglanmasinin amaglandig1” bildirilmistir.
Dort kez vurgulanan bu temel amag esas aliirsa, kanun koyucunun
COLREG [1972]’nin “Ekleri’nden ziyade (ve bu Eklerle birlikte) asil

116 TBMM 2012, Sira Sayist: 210, 5 (altinci paragraf, iigiincii ciimle); yukarida dn.
109’a ait metinde aynen yer almaktadir.

117 TBMM 2012, Sira Sayist: 210, 5 (son paragraf).

118 Bkz. yukarida I1 D 2.

119 TBMM 2012, Sira Sayist: 210, 6.
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olarak “Kurallar”da zimni kabul usuluyle yapilan degisiklikleri kast etti-
gi distintilebilecektir. Nitekim bugiine dek yiiriirliige giren degisiklikle-
rin, en basta “Kurallar”a yonelik oldugu goérilmektedir. Kanun koyucu-
nun, resmi gerekcede agikladigi amaci dikkate alindiginda, yalnizca “Ek-
ler”i kastedip “Kurallar”da yapilan degisiklikleri bu hikmin kapsami

disinda birakmis olmasi pek mimkin géziikmemektedir.

Bu durumda, hiikmiin RG’de yayimlanan metninde yer alan “teknik ek-
lerine iliskin degisiklikleri” ibaresinde gecen “ekler” teriminin bas harfi-
nin bu kez kiguk yazildig: da gozetildiginde, kanun koyucunun 244 sa-
yili Kanunun (miilga) 2 nci maddesinin ikinci il& dordiincu fikralarinda,
(mulga) 3 Gncu maddesinin (1) sayili bendinin Gglincu fikrasinda ve
(mulga) 5 inci maddesinde gegen “teknik” teriminin kapsaminda bir ku-
ral getirmek istedigi, b0ylece onay kanunu sartini kaldirmay1 hedefledigi
diisiiniilebilecektir. Nitekim asagida'? ele almacak olan 16.06.2014 ta-
rinli ve 2014/6501 sayili BKK’nin belki de bu sekilde yorumlanmasi

mumkdn olabilecektir.
b) Bakanlar Kurulu Kararnamesi [18.04.2014]

6479 sayili Kanunun yayimlanmasiyla birlikte, COLREG [1972]’ye ta-
raf olma surecinde eksik kalan adim aslinda atilmist1. Yine de, bu Kanu-
nu tamamlamak, 6zellikle de COLREG [1972]’nin tam metnini yayim-
layabilmek igin, 244 sayili Kanunun (mulga) 3 tGnct maddesinin (1) sa-
yil1 bendinin birinci fikrasina uygun olarak yeni bir BKK’nin kabulline
gerek goriilmiistiir. Bu amagla, 18.04.2014 tarihli ve 2014/6284 sayili

120 Bkz. asagida I G 2 d.
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BKK!?! uyarinca COLREG [1972]’ye katilmamiz kararlastirilmistir. Bu
BKK’nin ekinde, COLREG [1972]’nin tam metni yayimlanmustir.

¢) Yeniden Katilma Belgesi Sunuldu mu?

6479 sayili Kanunun ardindan 18.04.2014 tarihli BKK kabul edilince,
IMO’ya yeniden katilma belgesinin de sunulmus olabilecegi akla gel-
mektedir. Boyle bir adimin atilip atilmadigini saptamak miumkin olma-
mustir. Su var ki, IMO’nun en giincel dokimiinde hala, Tirkiye nin ka-
tilma belgesinin 16.05.1980 tarihinde sunuldugu bildirilmektedirt??. O
halde iki segenek ortaya ¢ikmaktadir. Birinci segenekte yeni bir katilma
belgesi sunulmus olsa bile, bu belge IMO tarafindan kabul edilmemis ve
ilk belge uyarinca Sézlesmeye 16.05.1980 tarihinden itibaren taraf olma
statiistiniin devam ettigine karar verilmis olabilir. Ikinci secenekte ise,
yeni bir katilma belgesinin sunulmasina Turkiye tarafindan gerek gorul-
memis ve 16.05.1980 tarihli belgenin hala baglayici ve gecgerli oldugu
kabul edilmis olabilir. Her iki secenekte de, COLREG [1972], IMO tara-
findan duyuruldugu gibi, 16.05.1980 tarihinden bu yana Turkiye hak-
kinda yurdrluktedir.

d) ilk 6 Zimni Kabul Degisikligi Hakkinda Bakanlar Kurulu
Kararnamesi [16.06.2014]

Yukarida'®?® COLREG [1972]’de zimni kabul usuliine dayanilarak bug-
ne dek 7 degisikligin yapildigi agiklanmisti. Ayrica, bu degisikliklerin

121 RG T: 23.05.2014, Say1: 29008 (Miikerrer).
122 Bkz. yukarida I.
123 Bkz. yukarida I D 2.
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ilkinin, 20.09.1984 tarihli BKK ile “onaylandig1” saptanmisti’®*, Yine
hemen yukarida'?® da 6479 sayili Kanunun 2 nci maddesinin birinci fik-
ras1 uyarinca, COLREG [1972]’nin “teknik eklerinde yapilacak degisik-
likler”e yurirlik kazandirmak bakimindan Bakanlar Kuruluna yetki ve-

rildigi belirlenmisgti.

Bu baglamda, 16.06.2014 tarihinde kabul edilen 2014/6501 sayili
BKK!?® yyarinca COLREG [1972] nin “eki Kurallarda Uluslararas1 De-
nizcilik Orgiiti'niin  A.464(12), A.626(15), A.678(16), A.736(18),
A.910(22) ve A.1004(25) sayili Kararlari ile yapilan ilisik degisikliklerin
onaylanmasi1” 244 sayili Kanunun (milga) 3 tnci ve 5 inci maddelerine
gore kararlastirilmistir. Anilan IMO Kararlari, zimni kabul usuliiyle ya-
pilmis olan ilk 6 degisiklige iliskindir; 7 nci degisiklik olan A.1085(28)
sayili Karar ise, muhtemelen o tarihte heniiz yiiriirliige girmedigit?’ igin,

BKK’ya alinmamustir.

Bakanlar Kurulu, 6479 sayili Kanunun 2 nci maddesinin birinci fikrasini
dayanak olarak gostermis degildir. Bunun iki farkli sebebi olabilir. Bi-
rinci secenekte, zimni kabul usuliyle “Kurallar”da yapilan degisiklikle-
rin 6479 sayili Kanunun 2 nci maddesinin birinci fikrasinin kapsamina
girmedigi'?® diisiiniilmiis olabilir; bu durumda, s6z konusu degisiklikleri
yurirliige koymak icin 244 sayili Kanunun (milga) 3 dnci ve 5 inci

maddelerine dayanilarak BKK g¢ikartilmasina ihtiya¢ bulundugu kabul

124 Bkz. yukarida I G 1 c.

125 Bkz. yukarida I11 G 2 a cc.

126 RG T: 09.07.2014, Say1: 29055.

127 Karar 01.01.2016 tarihinde yiiriirliige girmistir; bkz. yukarida II D 2.
128 Bkz. yukarida III G 2 a cc baslig altinda belirtilen ilk yorum segenegi.
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edilmis demektir; su var ki, bu secenekte de bu kez su soru ortaya ¢ik-
maktadir: zimni kabul usulliyle “Kurallar”da ve dolayisiyla da “Ekler”’de
yapilan degisiklikler 244 sayili Kanunun (milga) 3 Unci ve 5 inci mad-
delerine dayanilarak onaylanabiliyorsa, 6479 sayili Kanunun 2 nci mad-
desinin birinci fikrasina neden ihtiyag duyulmustur? Ikinci secenekte ise,
zimni kabul yoluyla “Kurallar’da yapilan degisikliklerin de 6479 sayili
Kanunun 2 nci maddesinin birinci fikrasinin kapsamina girdigi, dolayi-
styla “teknik” degisiklik niteligini tasidig1 ve bu sebeple de 244 sayili
Kanunun (mdlga) (3 unci degil de) 5 inci maddesine dayanilarak onay-

lanabilecegi noktasindan hareket edilmis olabilir.

IMO’nun zimni kabul usuliine dayanilarak, COLREG [1972]’de ve bas-
ka milletlerarasi sdzlesmelerde yapilan degisikliklerin Tirkiye hakkinda
ne zaman Ve nasil yiiriirliige girecegi, ayri bir incelemenin konusu ola-
caktir. Sonucu burada bastan bildirmek gerekirse, kanimca bu degisiklik-
ler, COLREG [1972] m. VI f. 4 c. 1 uyarinca IMO Genel Kurulunda
belirlenen yururluk tarihinde Turkiye Cumhuriyeti hakkinda da Milletle-
rarast Hukuk agisindan baglayici hale gelir'?®; bunun igin ayrica i¢c Hu-
kuk bakimindan bir usul isletilmesi gerekli degildir. Su var ki, bu husus
tartismalidir™°. Burada bu konuyu derinlestirmeden kisaca su husus sap-
tanmalidir. 16.06.2014 tarihli BKK c¢ercevesinde, COLREG [1972]’ye
iliskin ilk 6 degisikligin TUrkiye hakkinda yururlukte oldugu hususunda
bir tereddlt duyulmayacagi kabul edilebilir. Buna karsilik 7 inci degisik-

129 Ozellikle de, Tiirkiye Cumhuriyeti adina bu degisikliklere karst COLREG [1972] m.
VI f. 4 c. 1 ve f. 5’e dayanilarak bir itiraz ileri siiriilmedigi dikkate alindiginda; bkz.
yukarida II D 2.

130 Aksi yondeki goriis i¢in bkz. Karan’m yukarida dn. 39°da anilan makalesi.
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lik bakimindan durumun tartigmali olabilecegi gbzonunde tutulmalidir;
yine kisisel diisiinceme gore, bu degisiklik 01.01.2016 tarihinde, baskaca
herhangi bir isleme gerek olmaksizin Turkiye ve IMO’nun diger tim ye

Devletleri hakkinda yiirtirliige girmistir.

3- Birinci Asamada Kabul Edilen Mevzuatin YUrirlikten

Kalkmis Olmasi

Ikinci asamadaki tim bu gelismelerden sonra, COLREG [1972]’ye ve
A.464(XI1) sayilh ilk zimni kabul degisikligine ylrUrlik kazandirmak
amaciyla birinci asamada kabul edilen 12.12.1977 ve 20.09.1984 tarihli
iki BKK’nin hukuksal degerini tartismak gerekmektedir. Yukarida®
gorildiigi gibi, her iki BKK, RG’de “Milletlerarasi Andlagsma” bagsligi
altinda yayimlanmustir; her iki BKK, 244 sayili Kanunun (milga) 3 tncu
ve 5 inci maddelerine dayandirilarak “onaylanma”y1 6ngérmiistiir; her
iki BKK’nin ekinde 244 sayili Kanunun (mulga) 3 dncii maddesinin (1)
sayili bendinin ikinci fikrasi uyarinca Turkce geviriler yayimlanmustir.
Dolayisiyla bu iki BKK, DCMK m. 8 f. 1’e dayanilarak, Anayasa [1961]
m. 107 f. 1 ve Anayasa [1982] (mulga) m. 115 f. 1 kapsaminda bir “tii-
zUik” ¢ikartilmas1 amaciyla kabul edilmis degildir. Su halde 12.12.1977
ve 20.09.1984 tarihli iki BKK, 6479 sayili Kanun uyarinca olmasa bile,
en ge¢ 18.04.2014 ve 16.06.2014 tarihli iki BKK!? uyarinca (zimnen)
yurdrlikten kalkmistir, ¢linkl sonraki 2 BKK ayn1 konuyu bu kez 6479
sayili Kanuna uygun olarak dizenlemektedir. Dolayisiyla, miilga iki

BKK’nimn ekinde yaymmlanan tercimeler de hikmini yitirmistir. Oyle

181 Bkz. yukarida III G 1 a ve c.
132 Bkz. yukarida III G 2 b ve d.
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oldugu icin de, resmi ¢evrimici mevzuat sayfasinda hala erisilebilen
“Denizde Catismay1 Onleme Tiiziigii” baslikli metnin derhal oradan Kal-
dirtlmas1 ve Tirk denizcilik gevrelerindeki kullaniminin durdurulmasi

gerekmektedir.

Turkiye Cumbhuriyeti agisindan tek baglayici metin, 18.04.2014 ve
16.06.2014 tarihli iki BKK’nin ekinde yayimlanan COLREG [1972] nin
tam metni ve IMO’nun ilk 6 zimni degisiklik Kararidir. Kanimca ayrica,
IMO’nun 7 nci zzimni degisiklik Karar1 da Turkiye hakkinda yurirlikte-

dir; ancak bu husus tartismalidir.

Ote yandan, 31/10/2010 tarihli i¢ Sularda Calisan Gemi ve i¢ Su Aragla-
11 Yonetmeliginin!®® gesitli hiikiimlerinde, “COLREG” kisaltmas1 kulla-
nilarak, 12.12.1977 tarihli BKK uyarinca yiiriirlige konulan “Denizde
Catismay1 Onleme Tiiziigi niin uygulanacag1 éngoriilmiistiir'®*. Boyle-
ce, “denizlerde ve denizlerle baglantili sularda seyir yapabilen gemiler’e
uygulanabilen COLREG [1972]’nin uygulama alan1 (m. 1 b. [a]) i¢ sula-
ra da yayilmistir. Kanimca burada da, 6nceki paragrafta 6zetlenen sonug
gecerlidir. Dolayisiyla 12.12.1977 tarihli (mllga) BKK’ya yapilan atif,
18.04.2014 ve 16.06.2014 tarihli iki BKK’nin ekinde yayimlanan metin-
lere (ve kanimca IMO’nun 7 nci zimni degisiklik Kararina) yapilmig
sayllmalidir. Bu ag¢idan i¢ sularda farkli bir ¢bzlime varilmasini gerekti-

recek bir sebep gérmek mimkin degildir.

133 RG T: 31.10.2010, Say1: 27745.
13 Bkz.m.4f.1b.(g),m. 10f.3¢c. 1, m. 15f. 1 h. (b).
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SONUC

Bu calismada elde edilen veriler cergcevesinde varilan sonuglari séyle

O0zetlemek mimkindur:

1. COLREG’in Turk Hukuku’na kazandirilmasina yonelik tim duzen-
lemelerde Ingilizce “Regulation” teriminin cevirisi olarak “Tiiziik (6nce-

leri: Nizamname)” sozctigii kullanilmistir;

2. DCMK m. 8 f. 1, COLREG’in henliz bir “milletleraras1 teamil” nite-
ligini tasidigr donemde, bu Kurallarin (0 tarihte ydrdrlikte olan) Anaya-
sa [1924] m. 52 f. 1’e uygun olarak bir “tiiziik” halinde yiirtirliige ko-

nulmasi amaciyla kabul edilmistir;

3. DCMK m. 8 f. 1’e dayanilarak bugine dek yayimlanmis olan tek tu-
zik, 27.03.1947 tarihli ve 5615 sayili Bakanlar Kurulu Kararinin ekinde
yer alan ve COLREG [1910]’un cevirisi niteligindeki “Denizde Catis-

may1 Onleme Tiiziigii diir;

4. Buna karsilik izleyen yillarda kabul edilen ¢esitli Kanunlarin ve Ka-
rarnamelerin ekinde yer verilen “Tiziik” baglikli metinlerin tamami,
ilgili COLREG’e Tiirkiye’nin Milletlerarast Hukuk agisindan taraf ol-
mas1 surecinde yayimlanan gevirilerdir; 244 sayili Kanunun yirirliige
girmesinden sonra bu gevirilerin dayanagini (mdlga) 3 Gnct maddenin
(1) sayili bendinin ikinci fikras1 teskil etmistir; tim bu cevirilerde “Tii-
ziik” sozciigi “Regulation” teriminin karsiligi olarak kullanilmistir; bu
cevirilerin hicbiri DCMK m. 8 f. 1’e dayanilarak, Anayasa [1961] m.
107 f. 1 ve Anayasa [1982] (milga) m. 115 f. 1 kapsaminda bir “tliziik”
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cikartmak amaciyla kabul edilmis degildir, hi¢biri Danistay inceleme-

sinden gegmemistir;

5. COLREG [1972], 16.05.1980 tarihinde Turkiye Cumhuriyeti hakkin-
da yiiriirliige girmistir;

6. COLREG [1972]’ye katilma islemleri, 6479 sayili Kanun ile
18.04.2014 ve 16.06.2014 tarihli iki Bakanlar Kurulu Kararnamesi uya-

rinca tamamlanmustir;

7. Bu sebeple, 12.12.1977 ve 20.09.1984 tarihli iki Bakanlar Kurulu Ka-
rarnamesi ile eklerinde 244 sayili Kanunun (malga) 3 tincti maddesinin
(1) sayili bendinin ikinci fikras1 uyarinca yayimlanan geviriler zimnen

ilga edilmistir ve yurirlukten kalkmustir;

8. Gunumiizde Tirkiye hakkinda miinhasiran baglayic1 ve gecerli olan
metinler, 18.04.2014 ve 16.06.2014 tarihli iki Kararnamenin ekinde ya-
yimlanan COLREG [1972]’nin tam metni ve IMO’nun ilk 6 zimni degi-
siklik Kararidir; kanimca ayrica, IMO’nun 7 nci zimni degisiklik Karari
da Tirkiye hakkinda yirirliktedir; ancak bu husus tartismalidir ve ayri

bir calismada ele alinacaktir;

9. 31/10/2010 tarihli i¢ Sularda Calisan Gemi ve I¢ Su Araglar1 Yonet-
meliginde COLREG’e yapilan atiflar da, bir dnceki (8 inci) bentte anilan

metinlere yapilmis sayilmalidir;

10. Tum bu sebeplerle, 12.12.1977 ve 20.09.1984 tarihli iki Bakanlar
Kurulu Kararnamesinin ekinde 244 sayili Kanunun (mdilga) 3 dncu

maddesinin (1) sayili bendinin ikinci fikras1 geregince yayimlanan ¢evi-
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riler, DCMK m. 8 f. 1’e dayanan (Anayasa [1961] m. 107 f. 1 ve Anaya-
sa [1982] (mulga) m. 115 f. 1 hikimlerine uygun) birer “tiizik” degil-
dir; Ustelik de, dayandiklar1 Bakanlar Kurulu Kararnameleriyle birlikte
zimnen ilga edilmistir; dolayisiyla bu gevirilerin www.mevzuat.gov.tr
adresinden derhal kaldirilmasi ve denizcilik gevrelerinde kullanimlarina

son verilmesi gerekmektedir.
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ABSTRACT

According to the International Maritime Organization, the Turkish Re-
public has deposited its instrument of accession to the “Convention on
The International Regulations for Preventing Collisions at Sea, 1972”
(“COLREG [1972]”) on 16.05.1980 and is since a Contracting Party.
However, the legal steps taken under domestic law to implement the
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COLREG [1972] and its predecessors are the source of uncertainties as
to which text is applicable today. This paper examines in detail the histo-
ry of the Turkish legislation implementing the COLREG in its various
versions and concludes that the COLREG [1972] together with its
amendments under the tacit acceptance procedure are binding and appli-
cable under Turkish law directly and exclusively in their original texts.
Therefore, the two Cabinet Decrees of 12.12.1977 and 20.09.1984 to-
gether with the translations attached thereto are no longer applicable.

Keywords: “Convention on The International Regulations for Prevent-
ing Collisions at Sea, 1972” (“COLREG [1972]”), Accession of the
Turkish Republic, Implementation under Turkish Domestic Law

*k*k

INTRODUCTION

“Convention on International Regulations for Preventing Collisions at
Sea, 1972 (“COLREG [1972]”) was adopted in London on 20.10.1972
under the International Maritime Organization? (“IMO”). This Interna-

tional Convention entered into force on 15.07.1977.

L The new official translation of this title is as follows: “1972 Convention on Interna-
tional Regulations for Preventing Collisions at Sea”, see ) title and the first para-
graph of Article 1 of Law No. 6479 dated 14.05.2013 dated (OG D: 29.05.2013,
No: 28661. For the complete official English text of the Convention, see The text
published in RG T: 23.05.2014, No.: 29008 (1st Repeating) (Council of Ministers
Decision No. 2014/6284); on the other hand OG D: 29.04.1978, No.: 16273, p. 28
(as an annex to the Council of Ministers Decision No. 7/14561) contains only Rules
and Annexes. In my opinion, a translation as “Convention on International rules for
the Prevention of Collision At Sea, 1972 could be preferred.

2 Its title at that time was: Inter-Governmental Maritime Consultative Organization;
official online page: www.imo.org. For information about this organization, see At-
amer, Deniz Ticareti I, en. 318 - 320 and references section stated thereof.
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In the list® published by IMO on 07.01.2021, “COLREG™* (and the year
1972) is still preferred as the official abbreviation. In this study, the
same abbreviation will be used for all regulations adopted starting from
1840 as the precursors of COLREG [1972], and after each abbreviation,
the year of adoption of that regulation will be shown in square brackets.

According to the information given in the IMO list® dated 07.01.2021,
the instrument of accession to COLREG [1972] on behalf of the Repub-
lic of Turkey was submitted to IMO on 16.05.1980 and the Convention
entered into force regarding the Republic of Turkey on the same date.
Currently, an instrument of accession on behalf of Turkey has been pre-
pared based on subparagraph (c) of the second paragraph of Article 11 of
COLREG [1972] and submitted to IMO in accordance with the third
paragraph of the same article. Besides, following the third paragraph of
Article 1V, the Convention became binding for Turkey on the same date.
If Turkey's accession document had not been submitted validly, IMO
would not have provided this information. Currently, from the point of
view of international law, the Republic of Turkey has been a States Party
to COLREG [1972] since 16.05.1980 and is bound by this Convention®.

3 IMO, IMO status of Treaties, status of multilateral conventions and instruments in

respect of which comprehensive information on the International Maritime Organi-

zation or its secretary-general performs depositary or other functions, 07.01.2021

London, p. 93 (“IMO Status 2021"); this publication is accessible and regularly up-

dated on IMO's online site (accessed on 07.02.2021).

In some national and foreign publications, the acronym “COLREGS” is also en-

countered. However, IMO's official acronym is "COLREG".

5 IMO Status 2021, 97.

& This finding, in my opinion, also applies to amendments to the Convention to be
introduced below (11 D 2) and adopted by the “facit acceptance” procedure; how-
ever, this issue is controversial, see "tacit acceptance”. below 111 G 2 d.
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However, when the steps taken in Turkish legislation to become a States
Party to COLREG [1972] and to ring this regulation into force are exam-
ined, certain doubts may arise. For maritime traffic to be carried out
safely and marine accidents to be assessed following Turkey's interna-
tional commitments, such doubts should be eliminated immediately and
the rules in force regarding Turkey should be determined correctly. For
this purpose, this study will examine below, in chronological order, how
COLREG texts, adopted at various dates, were transferred to Turkish
law. In this context, in particular, extremely important data will be ob-
tained based on the official justification’ of the Law on the protection of
life and property at sea® (“LPLP”) No. 4922, dated 10.06.1946. Based on
the results of this study, texts that are binding on Turkish law today shall
be identified, and accordingly, proposals for the elimination of outdated
legislation without delay will be made.

I. ABRIEF HISTORY OF COLREG
A) INTRODUCTION

As part of this work, it is not possible to give a detailed history of

COLREG, starting from its early years. The aim here is only to briefly

" GNAT, Draft Law on the Protection of Life and Property at Sea and Reports of the
Justice and Transport committees (1/472), Journal of the minutes of the Parliament
1946, Session: VII, Meeting: 3, Volume: 24, No.: 151 (“GNAT 1946, no.: 151”), p.
5 (right column). The explanations in the official justificationhave been repeated
exactly in the following publication (without reference to the source): : Yenisey, B.:
Denizde Catismalar, Istanbul 1960, end of p. 129 - 130.

8 For the first text adopted by the GNAT, see OG D: 14.06.1946, No.: 6333; for the
current text as per later amendments, see www.mevzuat.gov.tr.
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summarize the developments until the adoption of COLREG [1972] that

form a basis for the legislative processes in Turkey®.
B) INTERNATIONAL CUSTOM PERIOD

In the first phase of COLREG's history, rules for preventing collision
were prepared by Trinity House, London, in 1840'°. These rules were
made into an act by the British Parliament in 1846%. This regulation
formed the basis of the regulations (“COLREG [1863]”) agreed between
Britain and France in 1863''%, COLREG [1863] was brought into force
by various states successively in the following years.

COLREG [1889] was adopted at the International Maritime Conference
convened in Washington under the initiative of the United States in

®  For the history of COLREG, see Cockcroft, A. N. - Lameijer, J. N. F.: A Guide to
the Collision Avoidance Rules, International Regulations for Preventing Collisions
at Sea, 7th Ed., Oxford 2012, p. xi - xiii; Llana, Ch. - Wisneskey, G.: Handbook of
the Nautical Rules of the Road, 3rd (On-line) Ed., 21.11.2009, p. 61 - 64; Allen, C.
H.: Farwell’s Rules of the Nautical Road, 8th Ed., Annapolis (USA) 2005, p. 4 - 6;
GNAT 1946, No: 151, 5 - 6; Topsoy, F.: Catma Hukuku, Istanbul 5/2017, p. 70 (2);
Arseven, H.: “Catmalar”, Istanbul Universitesi Hukuk Fakiiltesi Mecmuas1 1946, C.
XIlI, S. 2-3, (p. 681), p. 682; Algantiirk Light, D.: Denizde Catma Hukuku, istanbul
7/2011, p. 6 (111), p. 10 (E).

10 Cockcroft - Lameijer, xi; Llana - Wisneskey, 61; Allen, 4; GANT 1946, No: 151, 5

(left column); Topsoy, 70; Alganturk Light, 6.

Steam Navigation Act; Cockcroft - Lameijer, xi; Llana - Wisneskey, 61; Allen, 4;

GNAT 1946, No: 151, 5 (left column); Topsoy, 70; Algantiirk Light, 6.

Although 1862 was given as the year of adoption of these rules in Arseven 682,

the date 1863 is mentioned in all of the other sources mentioned in fn. 9.

13 Although these rules are described as "Articles*, the abbreviation "COLREG [1863]

" is preferred for ease of reference in this study; for information, see Cockcroft -

Lameijer, xi; Llana - Wisneskey, 61; Allen, 4; Topsoy, 70; Algantirk Light, 6.

Cockcroft - Lameijer, xi; Llana - Wisneskey, 61; Allen, 4; Topsoy, 71; Algantiirk

Light, 6.

11

12

14

DEHUKAMDER - Volume: 3/ Issue: 2 / Year: 2020, pp. 533 - 580



538 Turkey’s Process of Acceding to COLREG

1889%°. These regulations underwent some minor changes at the Mari-
time Conference convened in Brussels in 1910 (“COLREG [1910]”)%.

As accurately emphasized in the official justification!’ of the LPLP, in
this first period, COLREG was an “international practice” enacted by

states under their domestic legislation.
C) TEXTS ACCEPTED AT SOLAS CONFERENCES
1- SOLAS [1929] and COLREG [1929]

Then a new phase was started regarding COLREG. The “International
Convention for the Safety of Life at Sea” (“SOLAS [1929] ) was adopt-
ed in London on 31.01.1929'8. The COLREG [1929] text is included as
Annex 1l of SOLAS [1929]%°. This extremely important development
was also pointed out in the official justification?®® to LPLP and it was
emphasized that the COLREG, which until that date had been an “inter-
national practice”, was made part of an International Convention. In the
doctrine, it was reported that during the negotiations of SOLAS [1929],

15 Cockeroft - Lameijer, xii; Llana - Wisneskey, 61 sonu; Allen, 4; GNAT 1946, No:
151, 5 (left column); Topsoy, 71; Algantlrk Light, 6.

16 Cockcroft - Lameijer, xii; Llana - Wisneskey, 62; Allen, 4; Topsoy, 72; Algantiirk
Light, 6.

17 GNAT 1946, No.: 151, 5 (fourth, fifth and sixth paragraphs in the left column, third
paragraph in the right column), 6 (last sentence of the second paragraph in the left
column).

18 For the full English texts of this Convention and its annexes, see
www.imo.org/en/KnowledgeCentre/ConferencesMeetings/Pages/SOLAS.aspx un-
der the” SOLAS 1929 " tab, United Kingdom Treaty Series no. 34 (1932) (accessed
on 04.02.2021); for official Turkish translations, see OG D: 18.01.1950, No: 7409
(Annex of Law No. 5512).

19 For English text, see United Kingdom Treaty Series no. 34 (1932), 84 (p. 167 in the
pdf file) mentioned in fn. 18 above.

20 GNAT 1946, No.: 151, 5 (end of the left column).
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proposals for amendments to COLREG [1910] were adopted, but these
changes did not take effect?’. In numerous articles of COLREG [1929],
published as Annex Il of SOLAS [1929], various words and phrases
were striking out and new texts were added. It is understood from here,
that Annex Il of SOLAS [1929] is the text showing the proposed
amendments to the text of COLREG [1910]. According to the second
paragraph of Article 12 of Solas [1929], Annex | is an integral part of
SOLAS [1929] and shall enter into force on the same date. In contrast,
no provisions relating to the enforcement of COLREG [1929], which is
Annex |1, were included. On the other hand, following the second para-
graph of Article 58 of the Convention, Article 59, Articles 61, and 62
and the third paragraph of Article 63?3, the United Kingdom is designat-
ed as a depositary authority for this International Convention and is
tasked with monitoring all tasks and operations related to the Conven-
tion. It seems that the United Kingdom was deemed authorised to con-
duct communications with the relevant states for the enactment of
COLREG [1929]. As a matter of fact, >as is seen below, the Republic of
Turkey has also been contacted for this purpose. However, it was report-
ed to Turkey by the United Kingdom that COLREG [1929] would not

come into force.

2L Cockcroft - Lameijer, xii; Llana - Wisneskey, 62; Allen, 4; Topsoy, 72.

22 United Kingdom Treaty Series no. 34 (1932), 7 (p. 13 in the pdf file) mentioned in
fn. 18 above.

23 For these provisions, see United Kingdom Treaty Series no. 34 (1932), 32 - 34 (pp.
63, 65, 67 in the pdf file) in fn. 18 above.

24 See below 111 B.
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2- SOLAS [1948] and COLREG [1948]

At the conference held in London from 23.04.1948 to 10.06.1948, a new
International Convention was prepared to replace SOLAS [1929]; so
much so that a slightly different system was adopted this time. The “Fi-
nal Act of the International Conference on Safety of life at Sea, /948"
was issued at the end of the conference?®. As Annex A of this Final Act,
the International Convention on Safety of Life at Sea, 1948 (SOLAS
[1948]) was determined. According to the statement in the Final Act?®,
the conference also adopted COLREG [1948]%"; however, this time it
was preferred that COLREG be issued as Annex B of the Final ACT, not
as an annex to SOLAS [1948]. In addition, the Government of the Unit-
ed Kingdom was given the power to determine the date on which these
regulations would come into force when the international consensus on
the adoption of COLREG [1948] was reached. Ultimately, COLREG
[1948] entered into force on 01.01.1954%, Therefore, COLREG [1948],
in its interesting systematic framework adopted as per the Final Act,
went through an important stage to leave the orbit of SOLAS [1948] and

25 Full text of this final Act in English is open for access under the tab "SOLAS 1948"
at www.imo.org/en/KnowledgeCentre/ConferencesMeetings/Pages/SOLAS.aspx (accessed
on 04.02.2021)

% In the publication mentioned in fn. 25 above end of p. 4 and beginning of p. 6 (The
French text is included in p. 5).

27 For English text, see the publication mentioned in fn. 25 above p. 14; for an official
translation into Turkish, see OG D: 18.02.1950, No: 7436 (Annex to Law No.
5544).

28 |lana-Wisneskey, 62; Cockcroft - Lameijer, xii; Allen, 4; topsoy, fn. 72, 361; Yeni-
sey, beginning of 164.
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becoming an independent international convention. In the doctrine, it has

been reported that no major changes were made in COLREG [1948]%.
3- SOLAS [1960] and COLREG [1960]

Subsequently, the Inter-Governmental Maritime Consultative Organiza-
tion (“IMCO”) was established within the United Nations (later renamed
IMO)*°. IMCO held a conference in London between 17.05 and
17.06.1960 in order to bring SOLAS [1948] in line with current re-
quirements. At the end of this conference, SOLAS [1960] was adopted
as a new International Convention®. As in Solas [1948], a Final Act was
issued at the end of this convention®2. According to the information giv-
en in the Final Act, the conference adopted the new COLREG [1960],
taking into account COLREG [1948] with various amendments®. How-
ever, the preference made in 1948 was adopted again and it was deemed
appropriate to add it as Annex B in the Final Act (instead of issuing
these regulations directly as an annex to SOLAS [1960])%4. Therefore,
COLREG [1960] was envisioned as a text that states could enact inde-
pendently of SOLAS [1960]. This time IMCO was given the task (in-

29 Cockcroft - Lameijer, xii; Llana - Wisneskey, 62; Allen, 4; Topsoy, 72.

%0 About this organization see fn. 1 above.

3L For the full English text of SOLAS [1960], see United Nations Treaty Series 1965,
28, No. 7794 (English text is printed on even-numbered pages, starting with Page
28, and French text is printed on odd-numbered pages). The entire text is open for
access www.treaties.un.org by the United Nations (accessed on 15.01.2021).

32 In the United Nations Treaty Series 1965, 400 mentioned in fn. 31 above (p. 192 in
the pdf file).

3 Second and fifth paragraphs in the United Nations Treaty Series 1965, 404 (p. 194
in pdf file) mentioned in fn. 31 above.

3 In the United Nations Treaty Series 1965, 404 (p. 194 in the pdf file) fifth para-
graph, 406 (p. 195 in the pdf file) first paragraph mentioned in fn. 31 above.
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stead of the United Kingdom) and, when COLREG [1960] was widely
adopted internationally, it was given the power to determine the date
these rules would become applicable®®. Ultimately, COLREG [1960]
entered into force on 01.09.1965%.

D) INDEPENDENT INTERNATIONAL CONVENTION AND ITS
AMENDMENTS

1- COLREG [1972]

Between 04.10.1972 and 20.10.1972, a conference was organized by
IMCO in London to address COLREG again. At the end of the confer-
ence, COLREG [1972] was adopted®’. However, at this stage, an ex-
tremely important development has occurred. This time, COLREG was
adopted as a direct independent international Convention (not as an an-
nex to the Final Act of SOLAS).

As a matter of fact, for this reason, an “introduction” was added to the
beginning of the Convention and the “general provisions” (“Article”)
with 9 in Roman numerals immediately after. As Annex of General Pro-
visions (“Attachment”, See m. 1) "Rule” 38, in Arabic Numerals, of
COLREG [1972] and Annex 4 were included. In this respect, COLREG
[1972] ceased to be an Annex of the Final Act of SOLAS and was trans-

% In the United Nations Treaty Series 1965, 404 (p. 194 in the pdf file) sixth para-
graph, mentioned in fn. 31 above.

% Llana - Wisneskey, 62; Cockcroft - Lameijer, xii; Allen, 4; Topsoy, 73 fn. 368; See
also Alganturk Light, 6.

37 For the official text in English, see fn. 2 above.
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formed into an independent international Convention. COLREG [1972]

came into force on 15.07.1977%.

Following with article | of COLREG [1972], states parties to this Con-
vention undertake to put into force the rules and annexes in accordance

with their obligations under international law.
2- Amendments Made Through ""Tacit Acceptance”

It was envisioned that an amendment to be made in Article VI of
COLREG [1972] with the” tacit acceptance "3° procedure. By operat-
ing this procedure, the following 7 Amendment *resolution have en-
tered into force so far in accordance with the fifth and sixth paragraphs
of the aforementioned article: IMO Resolution No. A.464(XIl) dated

3 Llana - Wisneskey, 63; Allen, 4 - 5 and fn. 9 of that study; Cockcroft - Lameijer, 8
(first paragraph); Alganturk Light, 10-11; Topsoy, beginning of 74 (erroneously
printed as “June”).
For this procedure in general, see Karan, H.: “The Easing of Procedures for the
Revision of Liability Limits under International Maritime Conventions”, Prof. Dr.
Turgut Kalpsiiz’e Armagan, Ankara 2003, p. 429; Ozcayir, O.: “IMO Conventions:
The Tacit Consent Procedure and Some Recent Examples”, Journal of International
Maritime Law 2004, Vol. 10, Iss. 2, p. 204; Demir, 1.: “Deniz Alacaklarina Kars1
Mesuliyetin Sinirlandirilmast Hakkinda Milletleraras1 S6zlesme’de Yapilan 2012
Degisikliklerinin Degerlendirilmesi”, Banka ve Ticaret Hukuku Dergisi 2015, C.
XXXI, S. 1, p. 109 (especially p. 120); Keskek, A.: “IMO Sézlesmelerinde Yeralan
Dolayli Kabul (Tacit Acceptance) Yontemi”, Deniz Ticareti Dergisi 1987, C. 4, S.
13, p. 62; Shi, L.: “Successful Use of the Tacit Acceptance Procedure to Effectuate
Progress in International Maritime Law”, University of San Francisco Maritime
Law Journal 1999, Vol. 11, Iss. 2, p. 299; Adede, A. O.: “Amendment Procedures
for Conventions with Technical Annexes: The IMCO Experience”, Virginia Journal
of International Law, 1977, Vol. 17, Iss. 2, p. 201.
40 For the procedure prescribed especially in COLREG [1972] Art. VI, see Atamer,
Deniz Ticareti I, en. 385.
41 In Atamer, Deniz Ticareti I, en. 384 only the first 5 decisions are listed.

DEHUKAMDER - Volume: 3/ Issue: 2 / Year: 2020, pp. 533 - 580

39



544 Turkey’s Process of Acceding to COLREG

19.11.1981 %2, IMO Resolution No. A.626(15) dated 19.11.1987 “IMO
Resolution No. A.678(16) dated, 19.10.1989*, IMO Resolution No.
A.736(18) dated 04.11.1993%, IMO Resolution No. A.910(22) dated
29.11.2001%, IMO Resolution No. A.1004(25) dated 29.11.20074' and
IMO Resolution No. A.1085(28) dated 04.12.20134,

According to IMO, no objections had been made against these amend-
ments (concerning COLREG [1972] Art. VI pr. 4 s. 1 and pr. 5) on behalf
of the Republic of Turkey*°.

1. LEGISLATIVE PROCESS IN TURKEY
A) COLREG [1863]

COLREG had entered Turkey before the establishment of the Republic
of Turkey. As a matter of fact, in 1885, the Ottoman government applied
to the British government to apply the current COLREG [1863]*° to
Turkish-flagged ships, and this application was accepted on

42 This resolution came into force on 01.06.1983 (Art. 2 in the introduction of the
resolution; IMO Status 2021, 105).

4 This resolution came into force on 19.11.1989 (Art. 2 in the introduction of the
resolution; IMO Status 2021, 105).

4 This resolution came into force on 19.04.1991 (Art. 2 in the introduction of the
resolution; IMO Status 2021, 105).

4 This resolution came into force on 04.11.1995 (Art. 2 in the introduction of the
resolution; IMO Status 2021, 105).

4 This resolution came into force on 29.11.2003 (Art. 2 in the introduction of the
resolution; IMO Status 2021, 106).

47 This resolution came into force on 01.12.2009 (Art. 2 in the introduction of the
resolution; IMO Status 2021, 106).

4 This resolution came into force on 01.01.2016 (Art. 2 in the introduction of the
resolution; IMO Status 2021, 106).

49 See IMO Status 2021, 105-106 (objecting states, shown in fn. 1 on both pages).

%0 See Il B above.

DEHUKAMDER - Cilt: 3/ Say:: 2/ Yil: 2020, s. 533 - 580



ATAMER 545

09.07.1885°L. Later this regulation was translated and put into effect
under the name “Deryada Men'i Miisademe Nizamnamesi”®? in accord-
ance with the Will dated 22.04.1886 (1301)°3. Here it should be immedi-
ately and especially emphasized that in the first Turkish translation of
COLREG, the word “nizamname” was preferred as the equivalent of the
term “Regulation”. It is irrelevant for this study what nizam name kind

of legislation that "nizamname" corresponds to in Ottoman Law.

In the following years, although there was a disposition of the Istanbul
government to enact COLREG [1889], this initiative (along with other
dispositions of the Istanbul government) was considered invalid by the
Grand National Assembly of Turkey>*. As a matter of fact, it is clearly
stated in the official justification of the LPLP that the said Regulation of
1886 was still in force as of that date (10.08.1945)°.

B) COLREG [1929]

In 1931, there was a very interesting development in Turkish legislation.
In accordance with the Council of Ministers Decision No. 10693

51 GNAT 1946, No.: 151, 5 (right column).

52 In contrast, Topsoy, stated the date of the Will as 04.05.1885 based on the reference
in 421 in fn. 81. On the other hand, the date is given as 08.12.1337 in Arseven 682.
Here, the information in GNAT 1946, No. : 151, 5 (in the right column) is taken as
basis.

5 GNAT 1946, No.: 151, 5 (right column).According to the reference in Arseven, 682
(in the second paragraph), the same Regulations were applied even before the date
mentioned.

% GNAT 1946, No.: 151, 5 (right column).

% GNAT 1946, No.: 151, 5 (right column); same as in the article published in 1946:
Arseven, beginning of 683.
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(“CMD”) adopted on 18.02.1931, the translation of COLREG [1929]°’
was published under the title “Denizde Meni Mlsademe Nizamnamesi”.
In the said Decision, it was stated that amendments were made to the
“Beynelmilel Denizde Meni Musademe Nizamnamesi™ during the SO-
LAS conference held in London in 1929, and the new Regulation reflect-
ing these amendments was prepared by the Ministry of Finance, exam-
ined by the State Council and adopted by the Council of Ministers. As
can be seen, the Council of Ministers again used the term “Nizamname”
as the equivalent of “Regulation” in the title of COLREG [1929]. In
addition, the “Denizde Meni Musademe Nizamnamesi” was adopted in
order to enable COLREG [1929] to enter into force regarding Turkish
law. At this point, it is also necessary to emphasize the following issue
in particular: this “Nizamname” was a real "regulation™, a type of legis-
lation envisioned in Art. 52 pr. 1 of the Law on Teskilat-1 Esasiyle No.
491 (the Constitution [1924]”), dated 20/4/1924, which was in force at
that date, because it had been examined by the Council of State, in ac-
cordance with the said provision. Therefore, to enact COLREG [1929],

“nizamname” was chosen as the type of legislation.

However, only three and a half months after the publication of this Reg-
ulation, this time the CMD No. 11408 dated 01.07.1931° was adopted.
As seen above®®, the United Kingdom government was given the task of
making attempts to enact COLREG [1929] in the international sphere.

% OG D:12.03.1931, No.: 1746.
5 See Il C 1 above.
% OG D: 21.07.1931, No.: 1854.
59 See Il C 1 above.
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As understood from the decision, COLREG [1929] (“Beynelmilel Ni-
zamname”) was supposed to come into force in July 1931, as part of
these initiatives. However, in the new application made by the United
Kingdom, it was reported that sufficient participation for putting
COLREG [1929] into force was not achieved, so the date of entry into
force was postponed, and thus it would be more appropriate for Turkey
to wait for new developments before putting these rules into force. This
application by the government of the United Kingdom was found appro-
priate by the Council of Ministers at the session of 01.07.1931. There-
fore, although not explicitly stated in the decision, the “Denizde Meni
Misademe Nizamnamesi”, which is the translation of COLREG [1929]
and published in the annex to the decision dated 18.02.1931 was re-
scinded. Since the first decree mentioned “Mer'iyete Vaz-1” (entering
into force), it is possible to think that it actually entered into force on
12.03.1931, and therefore it was rescinded on the date of publication of
the second decree (21.07.1931). However, considering the text of the
second decree, it seems more correct to accept that this regulation has
never entered into force in Turkey, since COLREG [1929] has not en-
tered into force in the international sphere®. Indeed, there is no mention
of these two decrees in the official justification®® of the LPLP.

C) LPLP and COLREG [1910]

Later the Draft of LPLP® dated 10.08.1945 was prepared. In the official
justification of this draft bill, a detailed account of both COLREG and
the rules applied in Turkey until that day is given®3. In this history, Eng-

60 Likewise Arseven, end of 682 - beginning of 683.
61 See GNAT 1946, No.: 151, 5 (right column).

62 "GNAT 1946, No.: 151", 1.

63 "GNAT 1946, No.: 151", 5.
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lish law, international processes and Ottoman-Turkish developments
starting from 1885 were conveyed based on extensive knowledge. An
assessment that stands out in the justification is of great value in terms of
understanding subsequent processes. As emphasized above,®* all regula-
tions before COLREG [1929] constitute an “international practice”, SO
they have been transferred by each state to their domestic law in accord-
ance with that state's legislative system. The lawmaker, who gives ex-
amples from various states, said that in Turkish law, laws will only spec-
ify general principles, details will be shown in the charter, so LPLP m.
Art. 8 pr. 1 stated that the provision "authorizing the writing of a charter
to prevent collision™ was put in place and that this charter would intro-
duce the same provisions as the international regulations in practice at
that time®®. As for this arrangement, the scope of application of LPLP is
explained as “Turkish vessels and foreign vessels traveling in Turkish
ports and territorial waters” (LPLP Art. 8 pr. 1), then it was accepted that
every Turkish vessel will have one of the statutes, which will be called
the “Charter for the Prevention of Collisions at Sea”, this charter will be
distributed to vessels free of charge and will be considered one of the
main documents of the vessel (LPLP Art. 8 pr. 2 s. 1 and 2). Finally,
among the last provisions, Article 8 is also intended to apply Warships
and Auxiliary vessels associated with the Turkish Navy, and foreign
vessels arriving to and departing from Turkish ports, and travelling in
Turkish territorial waters (LPLP Art. 26).

6 See Il B above.
6 "GNAT 1946, No.: 151, 6" (first two paragraphs in left column).
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The lawmaker stated in the justification that “international rules applied
as practice” will be transferred to the charter as of that date®®. Thus, it
was the COLREG [1910] which was meant, because, as seen above,
COLREG [1929] was part of an International Convention and had not
yet entered into force. Therefore, the lawmaker, acting from the fact that
COLREG [1910] has the characteristics of international practice, pre-
ferred the “charter” (formerly “regulation”) for transferring these rules to
domestic law. Indeed, in accordance with the basis provided by Art. 8 pr.
1 of the LPLP, the “Charter on the Prevention of Collisions at Sea”
(“CPCS [1947]”) was published in the annex to the Council of Ministers
Decision No. 5615 dated 27.03.1947%. In the doctrine, it was found that
CPCS [1947] was translated from COLREG [1910]%. Both in the reso-
lution and in Article 33 of the Charter, in accordance with Art. 52 pr.1 of
the Constitution [1924], it was clearly stated that the CPCS [1947] was
examined by the Council of State. Interestingly, in Article 32 of CPCS
[1947] it was reported that Regulation dated 18.02.1931 had been re-
pealed. However, as can be seen above®, this Regulation was not in
force, and the Regulation of 1886 had been applied, as described in the
official justification of the LPLP.

8 "GNAT 1946, No.: 151, 6" (last sentence of the second paragraph in the left col-
umn).

7 0G: 09.04.1947, No.: 6578. In the text published in OG, there is a number 3 on the
line Decision No: 5615. It is not clear whether this is a printing error or whether the
number of decisions is 3/5615 (or 53615); in Yenisey, 130 the number of decisions
is given as 3/56313.

8 Yenisey, 130; based on this source, Topsoy, 82 (fn. 426).

8 See 111 B above.
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On the other hand, with an amendment made in 2018, the term “charter”
mentioned in Article 8 was changed to “Regulation issued by the Presi-

dent”’®. However, no such regulation has yet been published.
1- SOLAS [1929] and COLREG [1929]

In accordance with the law on the Becoming a Party to the International
Convention for the Safety of Life at Sea and Ratification of this Conven-
tion No. 5512 dated 11.01.1950 (“law No. 5512”)", it was deemed ap-
propriate to be a direct party to SOLAS [1929] and its annexes. Accord-
ing to the information provided at the beginning of the justification "2,
the draft bill on this law was adopted at the meeting of the Council of
Ministers dated 18.05.1949 and sent to the Parliament on 01.06.1949. In
the justification’, it was stated that the Turkish domestic law was made
in accordance with SOLAS [1929] in accordance with the LPLP and the
charters published based on this law, but since Turkey was not a direct
party to this Convention, Turkish-flagged ships were inspected in for-
eign ports and detained from their voyages. For this reason, it was

deemed appropriate to participate in the Convention.

0 This amendment was made in accordance with Article 21 of the Statutory Decree
No. 700 dated 02.07.2018 (OG D: 07.07.2018, No.: 30471 [duplicate]).

I OG D: 18.01.1950, No: 7409.

2. GNAT, Draft Law on Turkey's Participation in the International Treaty Concluded
in London in 1929 on the Safety of Life at Sea and Report of the Transportation
Commission (1/572), Journal of the parliamentary minutes 1950, Session: VIII,
Meeting: 4, Volume: 23, No: 50, p. 1 ("GNAT 1950, No.: 50").

8 "GNAT 1950, No.: 50", 1.

DEHUKAMDER - Cilt: 3/ Say:: 2/ Yil: 2020, s. 533 - 580



ATAMER 551

In the report of the GNAT Transport Commission’, it is explained that
the government draft bill only states that Turkey should be a party to the
contract, whereas the Annexes of the contract and the final act must also

be approved, so the title and Article 1 have been re-written.

As Annex Il of the Convention, the “International Charter on the Preven-
tion of Collisions at Sea”, which is a translation of COLREG [1929],
was published™. In Footnote [1] attached to the title, it is reported that
the text of CPCS [1947] was adhered to, and amendments were made to
that text. At this time, the lawmaker based the text of CPCS [1947]
(=COLREG [1910]) but amended the changes brought by COLREG
[1929] on this text. In this case, it is necessary to conclude that
COLREG [1929] was directly put into effect’® regarding Turkey along
with SOLAS [1929]. As a matter of fact, by clearly using the phrase
“International Charter” in the title of the text published in OG, it is un-
derstood that this is not a “charter” in the Turkish legal system and that
the term “Regulation” in English (out of habit) is again called “Charter”.
As a matter of fact, this Charter did not pass the review of the Council of
State as per Art. 52 pr. 1 of the Constitution [1924] nor it was published
by the Council of Ministers; the Charter was published directly in ac-
cordance with law 5512 as an annex to the final act of SOLAS [1929]. In

7 "GNAT 1950, No: 50", 3 (right column).

> OG D: 18.01.1950, No: 7409, 17621 (right column).

6 It was not possible to determine whether an Instrument of Accession was deposited
on behalf of the Republic of Turkey for SOLAS [1929]. From the point of view of
this study, it is assumed that the instrument was deposited and that the Convention
entered into force in the international sphere regarding Turkey.
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addition, it will be left open here whether CPCS [1947], which is the
translation of COLREG [1910], was tacitly repealed or not.

D) COLREG [1948]

Only 5 months after the Council of Ministers Meeting dated 18.05.1949,
where the Draft Law No. 5512 was discussed, the draft law” on the Rati-
fication of Annex B of the Final Act of the International Conference on
Safety at Sea (Charter on the Prevention of Collision at Sea), prepared
by the Ministry of Transportation, was adopted at the Council of Minis-
ters Meeting held on 18.10.1949"". According to the justification’®, the
opinion of the parliament was expected to examine whether to be a party
to SOLAS [1948], according to the rules that were in force at the time.
However, the said bill was prepared for the immediate ratification of the
“International Regulation on the Prevention of Collisions at Sea”
(COLREG [1948]7°), which comprise the second annex of the final act
with the letter B.

In its opinion dated 30.01.1950%, the GNAT Foreign Affairs Committee
considered it appropriate to participate only in the second Annex with
the letter B of the final act, regardless of SOLAS [1948]; this opinion
was also adopted by the GNAT Transport Commission in its report dat-

" Therefore, even before the adoption of Law No. 5512 in the Parliament.

8 GNAT, Draft Law on the Approval of (Charter on Preventing Collisions at Sea),
which comprises Annex B of the Final Act of the International Conference on Pre-
venting Collisions At Sea, and the Report of the Transport Committee with Com-
ment of the Foreign Affairs Committee (1/613), GNAT Tutanak Dergisi 1950, Ses-
sion: VIII, Meeting: 4, Volume: 24, No.: 167, p. 2 (left column) (“GNAT 1950,
No.: 167).

™ See Il C 2 above.

80 "GNAT 1950, No.: 167", 2 (right column).
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ed 04.02.1950%%. In the report of the GNAT Transportation Commis-
sion®, it was also noted that law 5512 was adopted already, so SOLAS
[1929] entered into force in Turkey, so COLREG [1948], which com-
prises an annex to SOLAS [1948], should also be approved, COLREG
[1929], which was enacted in accordance with law 5512 as an annex of
SOLAS [1929], should also be repealed, and for this purpose, a new
article 2 was added to the draft.

The draft, in this form, was adopted on 16.02.1950%% with the title “law
on Turkey's Participation in the International “Regulation on the Preven-
tion of Collisions at Sea” concluded at the Conference on the Protection
of Life at Sea”, and the ratification of this charter®®" No. 5512. In ac-
cordance with the first article of the law, Turkey's participation in the
International “Regulation for the Prevention of Collision at Sea”
(COLREG [1948]) included in the annex to SOLAS [1948] was accept-
ed and this “Charter” was adopted. In accordance with Article 2, the
Regulation (COLREG [1929]) included in the annex to law No. 5512
was repealed. From the wording of the first two articles of the law, it is
understood that COLREG [1948] is intended to be put into effect on the
date of its publication in the OG. Therefore, COLREG [1948], according
to the will of the lawmaker, had become binding on Turkey starting from
18.02.1950%.

As in COLREG [1929] in the annex to law No. 5512, this time the law-

maker used the term “charter” in law No. 5544 to meet the term “Regu-

8 "GNAT 1950, No.: 167", 3 (right column).

8 "GNAT 1950, No.: 167", 3 (middle of the left column and end of the right column).

8 Only 1 month after 11.01.1950, when Law No. 5512 was adopted.

8 OG D: 18.02.1950, No: 7436.

8 The fact is that COLREG [1948] entered into force on 01.01.1954 in the interna-
tional sphere; see 11 C 2 above.
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lations” In the official English title of COLREG [1948], not to publish a
“charter” in the Turkish legal system. As a matter of fact, this Charter
also has not passed the review of the Council of State, as per Art. 52 pr.1
of the Constitution [1924], nor has it been decided by the Council of
Ministers, this time it has been published directly in accordance with law

No. 5544 as an International Convention in its own right.

In summary, in accordance with law No. 5544, Turkey's participation in
COLREG [1948] was adopted and these Regulations were ratified. In
the official translation, the phrase “Tiizik” (Charter) was used as the
equivalent of the term “Regulations” in the English title. But with this
phrase, the "Charter”, envisaged in Art 52 pr. 1 of the Constitution
[1924] was not meant.

E) COLREG [1960]

When COLREG [1960]% was adopted on 17.06.1960, this new text had
to be introduced into Turkish law. But this time a different method was
followed.

Indeed, in the meantime, the Constitution of the Republic of Turkey No.
334 dated 09.07.1961%" (“the Constitution [1961]”) had been adopted
and then “Law on Signing of International Treaties, Enforcement and
Authorisation of the Council of Ministers to Sign Certain Agreements"
No, 244 dated 31.05.1963% (“Law No. 244”) was issued. In Art. 65 of

8 See Il C 3 above.

8 OG D: 31.05.1961, No.: 10816.

8 OG D: 11.06.1963, No.: 11425; for current text, see www.mevzuat.gov.tr. A large
number of provisions of this law was repealed by Art 181 of Statutory Decree
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the Constitution [1961], new rules were introduced on the inclusion of
international conventions in Turkish law and their place in the pyramid
of norms. Details are arranged in law No. 244. As per Art. 65 pr. 1 of the
Constitution [1961] and Art. 2 pr. 1 of Law No. 244 (obsolete) in order
to ratify or participate in an international treaty, ratification or accession
must be in accordance with law, as a rule®®. According to the third sub-
paragraph of paragraph (1) of Article 3 of the law (obsolete), cases, in
which there is no obligation to adopt a law due to the ratification of or
accession to an international treaty are listed in the second, third and
fourth paragraphs of Article 2 of the same law (obsolete). In all of these
paragraphs, in accordance with provisions of Art. 65 pr. 4 of the Consti-
tution [1961], the common condition “no amendments to Turkish law” is
envisaged®. In addition, in accordance with the second subparagraph of
paragraph (1) of Article 3 of this law (obsolete), the translation, along
with the text in the official language of the International Convention to
which Turkey will be a party, is also required to be published in the An-
nex to the CMD®?,

No.703 dated 02.07.2018 (OG T: 09.07.2018, No.: 30473 [3. duplicate]). In order to
replace these provisions, Presidential Decree No. 9 on the Procedures and Princi-
ples for the Ratification of international Treaties (OG D: 15.07.2018, No.: 30479)
was adopted.

8 The same rule nowadays is stipulated in the second sentence of the first paragraph
of Article 2 of the Decree No. 9 referred to in 88 mentioned in fn. 88 above.

% The same rule nowadays is stipulated in the fourth paragraph of Article 2 of the
Decree mentioned in fn. 88 above.

%1 The same rule nowadays is stipulated in the second paragraph of Article 3 of the
Decree mentioned in fn. 88 above.
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However, with CMD No. 6/5243 dated 22.09.1965%, it was decided that
Turkey should be a states party to “COLREG [1960]” the [new] charter"
should enter into force on the date of its publication of the [new] charter
“, replacing COLREG [1948], which was approved in accordance with
law No. 5544. For this CDM, a “law of approval” was not needed as per
the Constitution [1961] and Art. 56 pr. 1 of Law No. 244 (obsolete), and
it was decided directly “in accordance with Articles 3 and 5” of Law No.
244 (obsolete). However, both articles referred to paragraphs two to four
of Article 2 of the same law (obsolete); therefore, in order to be a party
to COLREG [1960], which “amended Turkish law (= COLREG [1948],
which had been in force for Turkey at the time)”, a law of approval had
to be adopted first®3; moreover, since Turkey had been a state party to
COLREG [1948] in accordance with law No. 5544, Turkey could only
become a state party to COLREG [1960] "on the condition of replacing
COLREG [1948]".

It should be noted that the text entered into force with CMD, was not a
“charter” issued in accordance with Art. 107 pr. 1 of the Constitution

[1961] under Art. 8 pr. 1 of LPLP, because according to this provision,

%2 OG D: 17.11.1965, No.: 12153.

% This important problem was brought to attention for the first time by Mertol Can in
the context of another International Convention; see Can, M.: “19 Kasim 1976 ta-
rihli Londra Konvansiyonu’nun Yirirliige Girip Girmedigi Meselesi”, XVII. Ticar-
et Hukuku ve Yargitay Kararlar1 Sempozyumu (09 - 10.06.2000), Ankara 9/2000, p.
191; also see Sozer, B.: “Deniz Alacaklarina Karg1 Sorumlulugun Sinirlandirilmasi
Hakkinda 1976 Londra Konvansiyonu ile Eki 1996 Protokolii’niin Tiirk Hukukunda
Uygulanma Kabiliyeti ve Tiirk Ticaret Kanunu’na Gore Donatanin Sorumlulugunun
Sinirlandirilmast”, XXIX. Ticaret Hukuku ve Yargitay Kararlar1 Sempozyumu
(25.12.2015), Ankara 11/2016, p. 125 (and there Atamer, 155); for detailed infor-
mation see Atamer, Deniz Ticareti I, en. 619 - 645.

DEHUKAMDER - Cilt: 3/ Say:: 2/ Yil: 2020, s. 533 - 580



ATAMER 557

drafts of the charter had been examined by the Council of State. Howev-
er, there is no information in the CMD that COLREG [1960] was sub-
mitted for examination by the State Council. Therefore, the word “char-
ter” was once again used as a translation of the term “Regulations” in
the English original text. The publication of the translation of COLREG
[1960] in the annex to this CMD is based on the second subparagraph of
paragraph (1) of Article 3 of law No. 244 (obsolete).

F) COLREG [1972]
1- First Stage
a) The Council of Ministers Decision [12.12.1977]

After the entry into force of COLREG [1972] ** in the international
sphere on 15.07.1977, it was necessary to comply with Turkish legisla-
tion. However, regardless of the fact that COLREG [1972] was adopted
as a fully independent International Convention, the CMD method was
once again preferred. As a matter of fact, in accordance with the CMD
No. 7/14561 dated 12.12.1977%, it was decided that the IMCO's “Regu-
lations on the Prevention of Collisions related to the implementation of
the 1972 International Convention on the Prevention of Collisions at
Sea”, to replace COLREG [1960]”, to be adopted and enter into force on
15 July 1977. The title of this MCD was chosen as “International Trea-
ty”. Indeed, in the CMD, articles 3 and 5 of law No. 244 (obsolete) were

shown as the basis of the transaction. Later, without the inclusion of

% See Il D 1 above.
% OG D: 29.04.1978, No.: 16273; see Algantirk Light, 10; Topsoy, 82.
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COLREG [1972] and 9 general provisions in Roman numerals (“Arti-
cle”), the rules and 4 annexes were printed directly under the heading

“Charter for the Prevention of Collisions at Sea”.

However, there is no record in the CMD that this text has been reviewed
by the Council of State as a “charter” as per the Art. 107 pr. 1 Constitu-
tion [1961] in force at that time; indeed, the upper title of the CMD was
given as an “International Treaty”, and law No. 244 was shown as the
basis. However, this process was in many ways against the law. If the
aim was to operate the process of becoming a party to COLREG [1972],
which is an International Convention, as can be seen from the top title of
the MCD and the reference to law No. 244, first, an approval law should
be issued as per Art. 65 pr. 1 of the Constitution [1961] and Art. 2 pr. 1
of Law No. 244 (obsolete), and also the introduction of the Convention
and the 9 general provisions in Roman numerals should be published in
English and Turkish in the OG as per the second subparagraph of para-
graph (1) of Article 3 of Law No. 244 (obsolete). In turn, if the goal was
to convert COLREG [1972] into a “charter” in the sense of Art. 107 pr. 1
of the Constitution [1961], the title should be selected accordingly, and
the charter should be submitted for the review of the State of Council as
per Art. 8 pr. 1 of LPLP instead of Law No. 244 (obsolete).

Since the instrument of accession to COLREG [1972] on behalf of the
Republic of Turkey was deposited to IMO on 16.05.1980°%, it is under-
stood that it is intended to be a direct states party to the convention in
accordance with the CMD dated 12.12.1977. Therefore, the translation

% See | above.
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of rules with Arabic numerals and four annexes of COLREG [1972],
published in the annex of the CMD, is not a “charter” in the sense of Art.
107 pr. 1 of the Constitution [1961]. This translation has been published
in accordance with article | of the Convention, as per the second subpar-
agraph of paragraph (1) of Article 3 of law No. 244 (obsolete), for grant-
ing legal binding to COLREG [1972]. However, as it had become settled
in Turkish legislation until that day, the term “charter” was once again
used as the equivalent of the English phrase “Regulations”. On the other
hand, without noting that the adjective “International” was added to the
title of COLREG [1972], the phrase “Regulation on the Prevention of
Collisions at Sea” in the title of the text included in the Annex to the
CMD dated 22.09.1965°" was repeated in the same way.

According to the CMD of 12.12.1977, the “Charter”, which is a transla-
tion of the rules of COLREG [1972] in Arabic Numerals and 4 annexes,
had been put into effect (effective in the past) starting from 15.07.1977,
which was the date of entry into force of the Convention in the interna-

tional sphere.

b) Submission of the Instrument of Accession on behalf of the
Republic of Turkey [16.05.1980]

As stated above®, the instrument of accession of the Republic of Turkey
to COLREG [1972] was submitted to IMO on 16.05.1980. Therefore,
this Convention, in accordance with the third paragraph of Article IV,

entered into force in Turkey on the same date. Thus, the Republic of

97 See Il F above.
% See | above.
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Turkey has become a states party to the Convention in the international
sphere without completing the procedure envisaged in Art. 56 pr. 1 and 4
and LAw No. 244 for the accession (without issuing an adoption law).
As can be seen below®, the missing stages regarding Turkish domestic
law have been completed in the meantime. As such, there was no doubt
that COLREG [1972] was validly in force regarding Turkey.

c) Council of Ministers Decision on the First Tacit Acceptance
Amendment [20.09.1984]

As seen above'®, based on the tacit acceptance procedure envisaged in
COLREG [1972], the rules were amended as per IMO Resolution No
A.464(XI1) dated 19.11.1981. Upon the entry into force of this amend-
ment on 01.06.1983, the issue once again came before the Council of

Ministers.

Meanwhile, the Constitution of the Republic of Turkey No. 2709 dated
07.11.1982%%1 (“Constitution [1982]”) was adopted. In the first and
fourth paragraphs of Article 90, the rules in Art. 65 pr. 1 of the Constitu-
tion [1961] was repeated. However, no special provision is provided for

the operation of the tacit acceptance procedure envisaged by IMO.

The Council of Ministers, in accordance with Decree!®? 84/8541 it

adopted on 20.09.1984, decided to “approve” the amendment based on

% See Il G 2 abb and b below.

100 See 11 D 2 above.

101 OG D: 09.11.1982, No.: 17863 (duplicate); after many amendments, for current text
see Www.mevzuat.gov.tr

102 OG D: 18.11.1984, No.: 18579.
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IMO resolution A.464(XII). For this process, again Articles 3 and 5 of
law No. 244 (obsolete) were selected as the basis. The main title of the
text published in the OG (as in the CMD dated 12.12.1977) was chosen
as “International Treaty”. Moreover, this time the phrase “International
Regulation on the Prevention of Collisions at Sea” was preferred as a

title both in the CMD and on the rules in its annex.

Thus, this CMD also was not intended to issue a “charter” under the first
paragraph of Article 115 of the Constitution [1982] (obsolete). As a mat-
ter of fact, as well as the amendments to COLREG [1972] in the annex
to the CMD were not reviewed by the Council of State, Law No. 244
was selected as a basis for this procedure, Art. 8 pr. 1 of the PLPL.
Therefore, the aim was to give effect to the amendment made in
COLREG [1972] regarding Turkish law; the translation was published in
the annex to the CMD in accordance with the second subparagraph of
paragraph (1) Article 3 of law No. 244 (obsolete).

d) Information on Online Legislation

As of 10.02.2021, the text titled “Charter on Preventing Collisions at
sea” can still be accessed under the “statutes” tab on the official online
legislation site'%. At the beginning of the text, the bibliography of the
LPLP was given across the phrase “History of the law on which it is

103 See www.mevzuat.gov.ir.
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based”, so it is given the impression that this law is a “charter” published

in accordance with the first paragraph of Article 814,

However, this text is the one, which included the amendments in the
Annex to the CMD dated 20.09.1984 are written into the translation of
the Regulations and Annexes of COLREG [1972], which was published
in the annex to the CMD dated 12.12.1977. The texts published in the
annex of the two said CMDs are not “charters” prepared in accordance
with the provisions of Art. 107 pr. 1 of the Constitution [1961] (obso-
lete), and Art. 115 pr.1 of the Constitution [1982] (obsolete) as per Art. 8
pr.1 of the LPLP; these texts had not been reviewed by the Council of
State. The two CMDs accepting these texts were published under the
title “International Treaty” and they were based on Articles 3 and 5 of
law No. 244 (obsolete); the translations in the annex to both CMDs were
published in accordance with the second subparagraph of paragraph (1)
of Article 3 of law No. 244 (obsolete). Therefore, these two CMDs were
published in the context of Turkey being a party to COLREG [1972] and
IMO resolution No. A.464(XI11)!%, The use of the term “charter” in both

texts reflects a tradition in Turkish legislation; as seen above, lawmakers

104 For various approaches in the doctrine, see Algantirk Light, 11 (V A); Sozer, B.:
Deniz Ticareti Hukuku - 1 (Course Book), B. 5, Istanbul 3/2019, p. 7 (2 c); Deniz
Kaner, 1.: Deniz Ticareti Hukuku, B. 3, Istanbul 9/2019, p. 13 (B 1 ¢); Yazicioglu,
E.: Kender - Cetingil Deniz Ticareti Hukuku, B. 16, Istanbul 10/2010, p. 25 (II 1);
Kara, H.: Deniz Ticareti Hukuku, Istanbul 9/2020, p. 25 (C 10); Kayihan, S.: Deniz
Ticareti Hukuku, Istanbul 9/2020, p. 32 (16); Topsoy, F.: Deniz Ticareti Hukuku I,
Istanbul 10/2020, sp. 11.

105 In a similar fashion Caga, T.: Deniz Ticareti Hukuku, C. I, B. 10, istanbul 1995, p.
21 beginning (= Caga,T. - Kender, R.: Deniz Ticareti Hukuku, C. I, B. 16, Istanbul
10/2010, p. 25 [14]); Tekil, F.: Deniz Hukuku, B. 6, istanbul 2001, beginning ofp.
46 ; Topsoy, 82 (third paragraph).
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have always used the word “charter (previously: nizamname)” from the
beginning as a translation of the term “Regulation” in the COLREG

titles.

On the other hand, the only charter published in compliance with the
rules about charters in Art. 8 pr. 1 of the LPLP is CPCS [1947]%. Fol-
lowing this charter, no new charters (and regulations after the 2018
amendment) have been issued as per Art. 8 pr 1 of LPLP.

2- Second Stage
a) Approval Act [2013]
aa) Reference

An interesting development took place in 2013. On 14/5/2013, the “Law
on the Endorsement of Turkey's Accession to the 1972 Convention on
International Regulations for Preventing collisions at Sea” No 6479 %7
(“law 6479”) was adopted. In the official justification'® for this law,

information is given about the reasons for the regulation.
bb) Elimination of "Approval Law” deficiency

In accordance with the first paragraph of Article 1 of this law, it was
“Turkey's accession to COLREG [1972] deemed appropriate™. At first

glance, there is an impression that by introducing this rule, the “approval

106 See 111 C above.

107 OG D: 29.05.2013, No.: 28661; see Topsoy, 82.

108 GNAT, 1972 Draft law on Turkey's Accession in the Convention on International
Regulations for Preventing Collisions at Sea and Report of the Foreign Affairs
Committee (1/541), Grand National Assembly of Turkey Legislative period: 24,
Legislative Year: 2 (2012), No.: 210 (“GNAT 2012, No.: 210”).
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law” requirement, which was incomplete when becoming a party to
COLREG [1972], was intended to be completed. Elimination of this

deficiency is undoubtedly an extremely important and valuable step.

The official justification for this provision includes the following state-

ment:

“[1] International Regulations for Preventing Collisions at Sea and its an-
nexes, which are an integral part of COLREG [1972], had been trans-
ferred to Turkish domestic law with the Council of Minister Decision No.
7/14561 dated 12.12.1977, and published in the Official gazette No.
16273 dated 29.04.1978 under the title “Charter for Preventing Collision
at Sea” with and has entered into force. [2] However, Turkey had not
been a party to the full text of the convention. [3] In this context, it is as-
sumed that it is not possible to include the rules and Annexes of the said
Convention in our domestic law without approving the general provisions,
regarding both international and domestic law, and therefore it is neces-
sary to become a party to the said agreement."1® (Sentence numbers
added.)

I cannot agree with the explanation in the first sentence of this justifica-
tion. As stated above!'?, the CMD dated 12.12.1977 was adopted to
make Turkey a party to COLREG [1972] on the basis of Articles 3 and 5
of law No. 244 (obsolete); otherwise, this CMD was not intended for
publishing a "charter” in the sense of Art 107 pr. 1 of the Constitution
[1961] (in force at that time) and Art. 8 pr. 1 of LPLP. As a matter of
fact, on the basis of this CMD, an instrument of accession was submitted
to IMO on behalf of Turkey and the Convention entered into force on

109 GNAT 2012, No.: 210, 5 (sixth paragraph).
110 See 111 G 1 a above.
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16.05.1980'!, For this reason, | cannot agree with the second and third
sentences of the official justification; after the instrument of accession is
officially deposited with the IMO, the conclusion that “not being a party
to the full text” of the Convention and only “being a party to the rules
and annexes” is not possible regarding international law. When an in-
strument of accession is deposited on behalf of a state, the International

Convention shall also, as a rule!!?

, enter into force with all its provisions
and consequences regarding that state. As a matter of fact, IMO's current
list, which is widely cited above, reports that Turkey has been a party to
COLREG [1972] since 16.05.1980'"3; there is no record that the Con-

vention is only partially valid for a period for Turkey.

Consequently, the first paragraph of Article 1 of law No. 6479, should
not be understood as a provision with an intention of “Turkey, being to
the COLREG [1972] for the first time”, but a provision adopted to fulfill
the "approval law" condition required by “the Constitution [1961]/
[1982] and Law No. 244.

cc) Authority for "Amendments to Technical Annexes”

An interesting new rule is included in the first paragraph of Article 2 of
Law No. 6479. Accordingly, the authority to approve the “amendments
to the technical annexes” of COLREG [1972] was given to the Council

111 See | above.

112 The only exception that can be considered at this point could be the regulation en-
visaged in the first paragraph of Art. 46, which is held in the second sentence of Ar-
ticle 27 of the International Convention on the Law of Treaties, adopted in Vienna
on 23.05.1969 and entered into force on 27.01.1980, (for English and French offi-
cial texts see www.treaties.un.org).

113 1MO Status 2021, 97.
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of Ministers. In the official justification for this provision, the following

explanations were made:

“On the other hand, given the process of transferring international legisla-
tion to our national legislation through the adoption of the approval law,
there are significant difficulties and accumulations in terms of time in
keeping our national legislation up to date by harmonizing it with the fre-

quently revised conventions.

(... ) Our country will enter the Voluntary IMO Member State Audit
Scheme (VIMSAS) by the end of 2011. One of the issues that will be
evaluated within the scope of this audit is the compliance and timeliness
of our country's National Maritime legislation with international maritime

legislation.

In this context, it is considered appropriate to be a party to the COLREG
1972 Convention by adding a relevant statement to the draft law on com-
pliance, to ensure that amendments to the Annexes of the said Conven-
tion, which include technical regulations, are approved by the Council of
Ministers and entered into force in order to quickly ensure the compliance

of our national legislation with international legislation.”4

114 GNAT 2012, No.: 210, 5 (last 3 paragraphs). On the Voluntary IMO Member State
Audit Scheme (VIMSAS) and subsequent mandatory (IMSAS) audits referred to in
the second paragraph see on www.uab.gov.tr Giilkaya Yilmaz, S.: Uluslararasi
Denizcilik Orgiitii Goniillii Uye Devlet Denetim Programinin (VIMSAS) ve Uygu-
lamalarinin incelenmesi, (Republic Of Turkey Ministry of Transport, Maritime and
Infrastructure, Maritime Expertise Dissertation), Ankara 10/2014 (ao. 23.05.2020);
Esenli, E.: Uluslararasi Denizcilik Orgiitii Uye Devlet Denetim Programi (IMSAS)
Uygulamalarinin  Analizi ve Tirkiye’nin 2022 Denetimi Agisindan Deger-
lendirilmesi, Republic Of Turkey Ministry of Transport, Maritime and Infrastruc-
ture, Maritime Expertise Dissertation), Ankara 6/2018 (accessed on 12.02.2021).
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As seen above!'®, COLREG [1972] is comprised of comprised four
parts: “Introduction”, 9 “General provisions”, 38 “Rules” and 4 “Annex-
es”. Within this systematic framework, at first glance, there is an impres-
sion that only “annexes” are meant in the first paragraph of Article 2 of
Law no. 6479. As a matter of fact, “Rules” and “Annexes” were clearly
distinguished in the official justification for Article 1 (with the first let-
ters written in capital)!*®. In the official justification for Article 2, which
is included exactly in the text above, the phrase Annexes of the Conven-
tion containing technical arrangements was used and the initial letter of
the term “Annexes" was written in capital*'’. According to this expres-
sion, the authority envisaged the first paragraph of Article 2 is granted
only for “Annexes”; in turn, “Rules” are excluded from this authoriza-
tion. If this interpretation is correct, the amendments to the “Rules” by
the tacit acceptance procedure described above!!® are not covered by this

provision.

However, the statements in the three paragraphs of the official justifica-
tion, which have been cited exactly above, should be emphasized: “en-
suring the timeliness of our national legislation by harmonizing with
Conventions, which are revised such frequently”, “timeliness and com-
pliance of our country's National Maritime legislation with international
maritime legislation”, “the aim of ensuring the rapid harmonization our

national legislation with international legislation”. In addition, in the

115 See |1 D 1 above.

116 GNAT 2012, No.: 210, 5 (sixth paragraph, third sentence); it is included exactly in
the text of fn. 109 above.

117 GNAT 2012, No.: 210, 5 (last paragraph).
118 See 11 D 2 above.
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report of the Turkish Grand National Assembly Foreign Affairs Com-
mittee dated 26.03.2021%°, it was reported that Article 2 “aims to ensure
fast and timely compliance with international maritime legislation in
accordance with the Constitution by authorizing the Council of Minis-
ters”. If this basic goal, which has been emphasized four times, is con-
sidered as a basis, it may be thought that the lawmaker originally meant
amendments to, rather than the "Annexes" of COLREG [1972] (and to-
gether with these annexes) the “Rules” by tacit acceptance procedure
COLREG [1972]. As a matter of fact, it seems that the amendments that
had come into force so far were aimed at “rules” in the first place. Given
the purpose of the lawmaker, explained in the official justification, it
seems unlikely that only the “annexes” were meant and the amendments

to “rules” were left outside the scope of this provision.

In this case, given that the initial letter of the term “annexes” in the
phrase “amendments to technical annexes” contained in the text of the
provision published in the OG is written in lowercase this time, it may
be considered that the lawmaker wants to introduce a rule in the scope of
the term "technical™ found in the second to fourth paragraphs of Article
2, in the third subparagraph of paragraph 1 of Article 3 and in Article 5
of law No. 244 (obsolete), and thus it was aimed to remove the require-
ment of the approval law. As a matter of fact, it may thus be possible to
interpret the CMD No. 2014/6501 dated 16.06.2014, which will be dis-

cussed below%,

119 GNAT 2012, No.: 210, 6.
120 See 111 G 2 d below.

DEHUKAMDER - Cilt: 3/ Say:: 2/ Yil: 2020, s. 533 - 580



ATAMER 569

b) Council of Ministers Decision [18.04.2014]

With the publication of law No. 6479, the missing step in the process of
becoming a party to COLREG [1972] was actually taken. However, in
order to complete this law, in particular, to publish the full text of
COLREG [1972], it was necessary to adopt a new CMD in accordance
with the first subparagraph of paragraph (1) of Article 3 of law No. 244
(obsolete). For this purpose, it was decided to become a party to
COLREG [1972] as per CMD No. 2014/6284 dated 18.04.2014'%L, In the
annex to this CMD, the full text of COLREG [1972] was published.

c) Has the Instrument of Re-Accession been submitted?

When the CMD dated 18.04.2014 was adopted after law No. 6479, it
comes to mind that the Instrument of Re-accession may also have been
submitted to IMO. It was not possible to determine whether such a step
had been taken. However, in the latest IMO list, it is still reported that
Turkey's instrument of accession was submitted on 16.05.1980'22, Then
there are two options. Even if a new Instrument of Accession was pre-
sented in the first option, this document may not have been accepted by
the IMO and it may have been decided that the status of being a party to
the convention continues as of 16.05.1980 in accordance with the first
document. In the second option, Turkey did not need to submit a new
instrument of accession, and it may have been accepted that the docu-
ment dated 16.05.1980 is still binding and valid. In both options,

121 OG D: 23.05.2014, No: 29008 (duplicate).
122 See | above.
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COLREG [1972], as announced by the IMO, has been in force on Tur-
key since 16.05.1980.

d) Council of Ministers Decision on The First Tacit Acceptance
Amendment [16.06.2014]

Above,'?® it was explained that 7 amendments have been made so far
based on the tacit acceptance procedure in COLREG [1972]. Further-
more, it was determined that the first of these changes was “approved”
by the CMD dated 20.09.1984'%4, Again, just above!?, it was deter-
mined that the Council of Ministers was authorized to put the “amend-
ments to the technical annexes” of COLREG [1972] into force, as per

the first paragraph of Article 2 of law 6479,

In this context, the approval of amendments to the rules annexed to
COLREG [1972] with the IMO Resolutions A.464 (12), A.626 (15),
A.678 (16), A.736 (18), A.910 (22) and a.1004(25)” in accordance with
CMD No. 2014/6501 adopted on 16.06.2014'%, was decided in accord-
ance with Articles 3 and 5 of law No. 244 (obsolete), The said IMO
resolutions relate to the first 6 amendments made by the tacit acceptance
procedure; the 7th Amendment, resolution A.1085(28), on the other
hand, was not taken into the CMD, probably because it had not yet en-
tered into force!?’ at that time.

123 See 11 D 2 above.

124 See 111 G 1 c above.

125 See 111 G 2 a cc above.

126 OG D: 09.07.2014, No.: 29055.

127 The decision entered into force on 01.01.2016; see. 11 D 2 above.
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The Council of Ministers has not cited the first paragraph of Article 2 of
law No. 6479 as the basis. There may be two reasons for this. In the first
option, it might be thought that the amendments to the “Rules" via tacit
acceptance procedure do not fall under paragraph 1 of Article 2 of Law
No. 6479'%8; in this case, it means that it is accepted that a CMD is re-
quired to put these amendments into force as per Articles 3 5 of Law No.
244 (obsolete); the fact is, in this option then the following question
arises: if the amendments to the “Rules” and therefore “Annexes” via
tacit acceptance procedure could be approved based on Articles 3 and 5
of law No. 244 (obsolete) why would the first paragraph of Article 2 of
Law No. 6479 be needed? In the second option, on the other hand, it
might be thought that the amendments to “Rules” via tacit acceptance
procedure fall under the first paragraph of Article 2 of Law No. 6479,
therefore it is a “technical” amendment and thus it might be adapted
based on the Article 5 (but not Article 3) of Law No. 244 (obsolete).

When and how the amendments to COLREG [1972] and other interna-
tional conventions via IMO's tacit acceptance procedure will enter into
force in Turkey will be the subject of another study. If I am to declare
the result here at the moment, | argue that these amendments will be
binding for Turkey regarding international law'?° on the determined date
of entry into force determined at the IMO General Assembly, following
COLREG [1972] Art. VI pr. 4 s. 1, it is not necessary to conduct a pro-

128 gee also the first comment option mentioned under the heading 111 G 2 a cc above.

129 Especially, given that any objections to these amendments were not submitted on
the behalf Republic of Turkey, based on Art. VI pr. 4 s. 1 and pr. 5 of COLREG
[1972]; see 11 D 2 above.
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cedure in domestic law. However, this issue is controversial’®, Here,
without going deep into this issue, the following issue should be deter-
mined. Under CMD dated 16.06.2014, it can be assumed that there will
be no hesitation that the first 6 amendments to COLREG [1972] are in
force in Turkey. In contrast, it should be considered that the situation
might be controversial regarding the 7th amendment; again, in my opin-
ion, this amendment has entered into force on 01.01.2016 for Turkey and

all other member states of IMO without any further processing.
3 - Repeal of the Legislation Adopted in the First Stage

After all these developments in the second phase, in order to put
COLREG [1972] and first tacit acceptance amendment A.464(XI1), it is
necessary to discuss the legal value of the two CMDs dated 12.12.1977
and 20.09.1984 adopted in the first stage. As can be seen above®*!, both
CMDs were published in the OG under the heading “International Trea-
ty”; both CMDs envisaged “ratification” based on Articles 3 and 5 of
Law No. 244 (obsolete); Turkish translations were published in Annexes
of both CMDs, as per the second subparagraph of paragraph (1) of Arti-
cle 3 of law No. 244 (obsolete). Therefore, these two CMDs, have not
been adopted to issue a “charter” under Art. 8 pr.1 of LPLP and Art. 115
pr. 1 of the Constitution [1982] (obsolete). Thus, two CMDs dated
12.12.1977 and 20.09.1984 have been repealed (tacitly) as per two
CMDs dated 18.04.2014 and 16.06.2014'%2, even if not in accordance

130 For an opposing view see Karan's study mentioned above in fn. 39.
131 See 111 G 1 A and c above.
132 See 111 G 2 b and d above.
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with Law No. 6479, because the later 2 CMDs regulate the same issue,
this time in accordance with Law No. 6479. Therefore, the translations
published in the annex to the two obsolete CMDs have also lost their
force. For that reason, the text titled “Charter on the Prevention of Colli-
sions at Sea”, which can still be accessed on the official online legisla-
tion page must be immediately removed from there and its use in Turk-

ish maritime circles must be stopped.

The only binding text for the Republic of Turkey is the full text of
COLREG [1972], published in the Annexes of the two CMDs dated
18.04.2014 and 16.06.2014, and the first 6 tacit amendment resolutions
by IMO. In my opinion, IMQO's 7th tacit amendment resolution is also in
force in Turkey, but this issue is controversial.

On the other hand, in the various provisions of the Directive on Ships
and Inland Water Vehicles Operating in Inland Waters dated
31/10/2010'*, the acronym COLREG is used, and it is stipulated that
the “Regulation on the Prevention of Collisions at Sea” put into force
with the CMD dated 12.12.1977 shall be applicable®**. Thus, the appli-
cation area of COLREG [1972], which can be applied to” ships capable
of navigating in seas and waters connected to seas" (Art. 1 spr. [a]) is
also extended to inland waters. In my opinion, the result outlined in the
previous paragraph applies here as well. Therefore, the reference to the
CMD dated 12.12.1977 (obsolete) should be considered to have been
made to the texts published in the Annexes of the two CMDs dated

133 OG D: 31.10.2010, No.: 27745.
134 See Art. 4 pr. 1 spr. (g), Art. 10 pr. 3s. 1, Art. 15 pr. 1 spr. (b).
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18.04.2014 and 16.06.2014 (and, in my opinion, to IMO's 7th tacit
amendment decision). From this point of view, it is impossible to see a
reason that would require a different solution to be reached in inland

waters.
CONCLUSION

It is possible to summarize the results, obtained using the data obtained

in this study, as follows:

1. The word “charter (previously: Nizamname)” was used as a transla-
tion of the English term “Regulation” in all regulations aimed at bring-
ing COLREG into Turkish law;

2. Art. 8.1 of LPLP was adopted to put these rules (in effect at that time),
which were "international practices" yet, into force as a "charter” in
compliance with Art. 52.1 of the Constitution [1924];

3. The only Charter published so far is based on Art. 8.1 of LPLP is the
“Charter for the Prevention of Collisions at Sea”, which is a translation
of COLREG [1910], included in the annex to Council of Ministers Deci-
sion No. 5615 dated 27.03.1947;

4. In contrast, all of the texts under the title "charter” published in the
annexes of the various laws and decrees adopted in the following years
are translations published in the process of being a party to the relevant
COLREG regarding international law; After the enactment of Law No.
244, the second paragraph of Article 3(1) (obsolete) of this law com-

prised the basis of these translations; in all translations, the word “tiiziik”
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is used as a counterpart of “Regulation”’; none of these translations were
adopted to issue a “charter” under Art 8.1 of LPLP, in compliance with
Art. 107(1) of the Constitution [1961] and Art. 115(1) of the Constitu-
tion [1982] (obsolete), none of them have passed the examination of the
Council of State;

5. COLREG [1972], entered into force in the Republic of Turkey on
16.05.1980;

6. Accession procedures to COLREG [1972] were completed in accord-
ance with Law No. 6479 and two Council of Ministers Decisions dated
18.04.2014 and 16.06.2014;

7. Therefore, the translations published in accordance with the two
Council of Ministers Decision dated 12.12.1977 and 20.09.1984 and
their annexes were tacitly abolished and repealed as per the second para-
graph of Article 3 (1) of law No. 244 (obsolete);

8. Currently, the only binding and valid texts about Turkey are the full
text of COLREG [1972], published in the annex to the two Decrees of
18.04.2014 and 16.06.2014, and the first 6 tacit amendments by IMO; in
my opinion, the 7th tacit amendment by IMO is also in force in Turkey;
however, this issue is controversial and will be discussed in a separate

study;

9. References to COLREG in the Directive on Ships and Inland water
Vehicles Operating in Inland Waters dated 31/10/2010 should also be
considered to have been made to the texts mentioned in the previous
(8th) paragraph;

DEHUKAMDER - Volume: 3/ Issue: 2 / Year: 2020, pp. 533 - 580



576 Turkey’s Process of Acceding to COLREG

10. For all these reasons, the translations were published in accordance
with the second paragraph of Article 3 (1) of law No. 244 (obsolete) in
the annex to the two councils of Ministers decrees dated 12.12.1977 and
20.09.1984, are not "charters" based on Art. 8(1) of LPLP (in compli-
ance with the provisions of Art. 107(1) of the Constitution [1961] and
Art. 115(1) of the Constitution [1982] (obsolete)); moreover, they are
tacitly repealed together with the Council of Ministers Decisions on
which  they are based; therefore, these translations on
www.mevzuat.gov.tr must be immediately removed from this address

and their use in maritime circles should be ended.
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