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Turk Uluslararast Gemi Sicili 1999 yayimlanan 4490 sayili Kanun ile
kurulmustur. Aradan gecen yirmi bir yil icinde Kanun’da bazi degisik-
likler yapilmistir. En son 2016 ve 2017 yillarinda 6745 ve 6770 sayili
Kanunlar ile Turk Uluslararast Gemi Sicili Kanunu’nun ikinci ve on
ikinci maddelerinde 6nemli degisiklikler yapilmistir. Bu ¢alismada idari,
adli yarg: kararlar1 ve T.C. Gelir Idaresi Bagkanlig1 tarafindan bu Kanun

cercevesinde verilen Ozelgeler 1s1ginda yapilan kanun degisikliklerinin

etkisi degerlendirilecektir.
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ABSTRACT

Turkish International Ship Registry was established with the Act numbe-
red 4490 which was published in 1999. There have been some amend-
ments to the Act within intervening twenty-one years. Most recently, the
essential amendments were made to article 2 and article 12 of the Tur-
kish International Ship Registry Act through the Law numbered 6745
and the Law numbered 6770 in 2016 and 2017. In this study, the judg-
ments rendered by administrative and civil courts and the effects of the
amendments of the relevant law and legislation which are made in the
light of the Rulings issued by Turkish Revenue Administration within in

the scope of this Act will be evaluated.

Keywords: Turkish International Ship Registry, Special Purpose Vessels,

Special Structured Vessels, Bareboat Charter Contract, Time Charter Contract.

**k*k
GIRIS
Turk Uluslararast Gemi Sicili (“TUGS”) 1999 yilinda yayimlanan Turk

Uluslararas1t Gemi Sicili Kanunu ile 491 Sayili Kanun Hikminde Ka-

rarnamede Degisiklik Yapilmasma Dair Kanun (“TUGSK”)! ile kurul-

1 Kanun No: 4490, RG T: 21/12/1999, Say1: 23913. TUGS hakkinda bkz. Caga, T. -
Kender, R.: Deniz Ticareti Hukuku I, B. 16, Istanbul 2010, s. 86 vd.; Tekil, F.: De-
niz Hukuku, Istanbul 2001, s. 112 vd. (Deniz Hukuku); Can, M.: Deniz Ticareti Hu-
kuku, C. 1, B. 2, Ankara 2003, s. 69 vd.; Deniz Kaner, 1.: Deniz Ticareti Hukuku |-
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SUZEL 729

mustur. TUGSK’da 2016 ve 2017 yillarinda iki degisiklik yapilmistir.

Bu degisiklikler dncesinde ve sonrasinda verilen yargi kararlar1 ve T.C.

Gelir idaresi Baskanlig1 tarafindan yayimlanan Ozelgeler? cercevesinde

yapilan degisiklikler degerlendirilmeye calisilacaktir. Calismada Gnce-

likle Tirk bayrakl: ticaret gemilerinin kayitli oldugu sicillere iliskin ista-

tistiklere yer verilecek daha sonra mevzuat, yarg: kararlar1 ve Ozelgeler

dogrultusunda agiklamalar yapilacaktir.

2

11, B. 3, Istanbul 2019, s. 42 vd.; Sozer, B.: Deniz Ticareti Hukuku - I, B. 5, Istanbul
2019, s. 90 vd.; Atamer, K.: Deniz Ticareti Hukuku Cilt I1, Istanbul 2018, s. 49-50,
71-74 (Cilt 11); Atamer, K.: Deniz Ticareti Hukuku Cilt I, Istanbul 2017, s. 295 vd.
(Cilt 1); Yazicioglu E.: Kender - Cetingil Deniz Ticareti Hukuku, B. 16, Istanbul
2020, s. 119 vd. (Kender - Cetingil Deniz Ticareti); Aybay, G.: “Tiirk Uluslararasi
Gemi Sicili Kanunu ve Yonetmeligi Hakkinda”, Deniz Hukuku Dergisi, 1999, C. 4,
S.3-4,s. 61 vd. (“Uluslararast Gemi Sicili”); Algantiirk Light, D.: “Ttiirk Uluslara-
rasi Gemi Sicili Kanunu ile Getirilen Diizenlemeler”, Istanbul Barosu Dergisi,
2000, C. 74, S.7 -8 -9, s. 797 vd.; Ataergin, S.: “Tiirk Uluslararast Gemi Sicili”,
Prof. Dr. Fahiman Tekil’in Anisina Armagan, Istanbul 2003, s. 63 vd.; Eksi, N.:
“Tiirk Uluslararast Gemi Sicili Kanununun Hazirlanmasina Etki Eden Faktorler ve
Kanunun Genel Esaslarinin Degerlendirilmesi”, Prof. Dr. Tahir Caga 'nin Anisina
Armagan, Istanbul 2000, s. 201; Ulgener, F.: “Tiirk Uluslararas1 Gemi Sicili Kanu-
nu ve Yonetmelik Tasarst ile Ilgili Bir Degerlendirme”, Deniz Hukuku Dergisi,
1999, C. 4, S. 3 - 4, s. 15 vd. (“Uluslararas1 Gemi Sicili”’); Demirkiran, H. M. “Av-
rupa Toplulugu Gemi Sicili Calismalar1 ve Tiirk Uluslararasi Gemi Sicili ile Kargi-
lastirilmas1”, Deniz Hukuku Dergisi, Giindiiz Aybay Anisina Armagan, 2000, C. 5,
S.1-4,s.129 vd.; Seker Ogiiz, Z.: “Uzerinde Ipotek Tesis Edilmis Gemilerin Tiirk
Gemi Sicilinden Terkin Edilerek Tiirk Uluslararast Gemi Siciline Kaydedilmesi So-
runu”, Deniz Hukuku Dergisi, 1999, C. 4, S. 3 - 4, s. 83; Kurt, H.: “Tiirk Uluslara-
rast Gemi Sicili Kanununun Degerlendirilmesi”, Ankara Barosu Dergisi, 2014, C.
72, S. 2, s. 270 vd. (“Degerlendirme”); Kurt, H.: Tiirk Uluslararasi Gemi Sicili,
Ankara 2020; Yigen, S.: “Tiirk Uluslararas1 Gemi Siciline Kayitli Gemilere Tani-
nan Ayricaliklar”, TAAD, 2015, C. 6, S. 22, s. 527 vd. TUGS un vergi hukuku uya-
rinca degerlendirildigi ¢alisma igin bkz. Sezer, O.: Turk Hukukunda Gelir Vergisi
ve Kurumlar Vergisi Baglaminda Deniz Ticaretinin Vergilendirilmesi, Istanbul
2020, s. 180 vd.

Ozelge metinlerine erisim <www.lexpera.com.tr> veri tabanindan saglanmustir.
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730 Tiirk Uluslararasi Gemi Sicili

I. TURK ULUSLARARASI GEMI SICILINE KAYITLI GEMI-
LERE ILISKIN iSTATISTIKLER

Istanbul ve Marmara, Ege, Akdeniz, Karadeniz Bolgeleri Deniz Ticaret
Odas1 (“IMEAK”) tarafindan Tiirk deniz ticaret filosuna iliskin istatistik-
ler® her yil denizcilik sektdr raporunda yayimlanmaktadir®. Ayni sekilde
IMEAK 1n internet sayfasinda ay bazinda benzer bilgilere yer verilmek-
tedir®. Yaymmlanan son sektor raporu 2020 yilina aittir. Bu raporda 1000
groston (“GRT?”) ve lzeri Tlrk gemilerine iliskin istatistiklere yer veri-

lirken®, internet sayfasindaki bilgiler 300 GRT ve (izeri gemilere aittir’.

2021 Mart ay1 itibariyla 300 GRT ve Uzeri Tlrk deniz araci sayisi
1.097°dir. Bunlardan 345’i Milli Gemi Sicili’ne (“MGS”), 752’si ise
TUGS’a kayitlidir. Say1 bakimindan orana bakildiginda Turk deniz arag-
larinin yaklagik % 32’si MGS’ye, % 68’1 TUGS a kayithidir. 1000 GRT
ve Uzeri toplam deniz araci sayisi ise 516’dir. Bunlardan 71’1 MGS’ye,
445’1 ise TUGS’a tescil edilmistir. Oran olarak bakildiginda 1000 GRT
ve (zeri deniz araglarmin yaklagik % 14’ MGS’ye, % 86’s1 TUGS’a
kayithdir.

2018 yili itibartyla Tiirk bayrakli gemilerin tasima kapasitesine gore sicillere dagi-

limina y6nelik degerlendirme i¢in bkz. Atamer, Cilt I1, 49 - 50.

4 IMEAK, Denizcilik Sektér Raporu, Istanbul 2020, <https:/www.denizticaretodasi.
org.tr/media/SharedDocuments/sektorraporu/sektor_raporu_tr_2020.pdf> (e.t. 17/3/2021).
Bir bagka istatistik icin bkz. Denizcilik Genel Miidiirliigii, “Filo Istatistikleri”,
<https://denizcilikistatistikleri.uab.gov.tr/filo-istatistikleri> (e.t. 17/3/2021).

5 Bkz. <https://www.denizticaretodasi.org.tr/tr/sayfalar/deniz-ticaret-filomuzla-ilgili-
sayisal-veriler> (e.t. 17/3/2021).

¢ IMEAK, 46.

72021 yili Mart ay1 verileri igin bkz. <https://www.denizticaretodasi.org.tr/media/

SharedDocuments/filo-verileri/mart2021tr.pdf> (e.t. 17/3/2021).
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SUZEL 731

300 GRT ve uzeri gemilerin tasima kapasitesini gosteren dead weight
ton (“DWT”) Uzerinden istatistiklere bakildiginda toplam Tirk gemi
tonaj1 6.540.833 DWT’dir. Toplam 610 tonajin % 7°si MGS’de iken %
93’ TUGS’dadir. 1000 GRT ve Uzeri gemilerde ise, bu oran MGS ba-
kimindan yaklasik % 2, TUGS igin % 98’dir.

Goriilecegi Uzere, Turk ticaret gemileri agirlikli olarak TUGS ye tescil
edilmektedir. TUGS un sagladigr mali avantajlar® g6z 6ninde tutuldu-
gunda bu sonug sasirtict degildir. Bu avantajlara ragmen baz ticaret ge-
milerinin hangi sebeple MGS’ye kayitli oldugu bu ¢alismada irdelenecek

bir diger husustur.

II. TURK ULUSLARARASI GEMi SiCiLi KANUNU’NDA
YAPILAN DEGISIKLIKLER

A) 6745 SAYILI KANUN ILE 2016 YILINDA YAPILAN
DEGISIKLIK
Yatirnmlarin Proje Bazinda Desteklenmesi ile Bazi Kanun ve Kanun
Hikmunde Kararnamelerde Degisiklik Yapilmasina Dair 6745 sayili

Kanun (“6745 sayili Kanun”) m. 47 ve 48 ile TUGSK m. 2, m. 4, m.
12°de degisiklik yapilmis ve Kanun’a gegici 2°nci madde eklenmistir®.

8 TUGS’un mali avantajlan igin bkz. Ulgener, “Uluslararas1 Gemi Sicili”, 28 vd.;

Aybay, “Uluslararas1 Gemi Sicili”, 70; Demirkiran, 152 vd.; Tekil, Deniz Hukuku,
116; Can, 76 vd.; Eksi, 208 vd.; Atamer, Cilt I, 298 vd.; Yazicioglu, Kender - Ce-
tingil Deniz Ticareti, 127; Kurt, “Degerlendirme”, 280 vd.; Yigen, 542 vd.; Sezer,
197 vd.

® Kanun No: 6745, RG T: 7/9/2016, Sayi: 29824. Gerekce metni i¢in bkz. TBMM
Yasama Donemi: 26, Yasama Yili: 1, Sira Sayisi: 411, Tiirkiye Varlik Fonu Ku-
rulmasi ile Baz1 Kanun ve Kanun Hiikmiinde Kararnamelerde Degisiklik Yapilma-
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732 Tiirk Uluslararasi Gemi Sicili

B) 6770 SAYILI KANUN ILE 2017 YILINDA YAPILAN
DEGISLIK
Turkiye Cumhuriyeti Emekli Sandigi Kanunu ile Baz1 Kanun ve Kanun
Hikminde Kararnamelerde Degisiklik Yapilmasma Dair 6770 sayili
Kanun’un (“6770 sayili Kanun™) 14’tinci maddesi ile TUGSK m. 12 f.

2’ye ikinci bir ciimle eklenmistir. 6770 sayili Kanun m. 15 ile de
TUGSK ’ya gegici ticiincii madde eklenmistir'®.

I11. DEGISIKLIKLERIN DEGERLENDIRILMESIi

A) OZEL MAKSATLI VE OZEL YAPILI GEMI TANIMINA
ILISKIN YAPILAN DEGISIKLIKLER

6745 sayili Kanun ile yapilan degisikliklerden ilki TUGSK m. 2’ye yo-
neliktir. TUGSK m. 2 f. 1 b. (a)’da yer verilen gemi tanim1 degistirilmis
ve m. 2 f. 1’e (1) bendi eklenerek “6zel maksatl ve 06zel yapili gemi”

tanim1 Kanun’a dahil edilmistir'?.

sina Dair Kanun Tasaris1 (1/750) ve Istanbul Milletvekili Mehmet Akif Hamzage-
bi’nin; 19.4.2012 Tarihli ve 6292 Sayili Orman Kdyliilerinin Kalkinmalarmin Des-
teklenmesi ve Hazine Adina Orman Sinirlart Digina Cikarilan Yerlerin Degerlendi-
rilmesi ile Hazineye Ait Tarim Arazilerinin Satis1 Hakkinda Kanunda Degisiklik
Yapilmas1 Hakkinda Kanun Teklifi (2/571) ile Plan ve Biitge Komisyonu Raporu,
<https://www.tbmm.gov.tr/sirasayi/donem26/yil01/ss411.pdf> (e.t. 17/3/2021).
10 Kanun No: 6770, RG T: 27/1/2017, Say1: 29961. Gerekge metni igin bkz. TBMM
Yasama Donemi: 26, Yasama Yili: 2, Sira Sayist: 446, Tirkiye Cumhuriyeti Emekli
Sandig1 Kanunu ile Bazi Kanun ve Kanun Hiikmiinde Kararnamelerde Degisiklik
Yapilmasina Dair Kanun Tasaris1 (1/796) ile Plan ve Biitge Komisyonu Raporu,
<https://www.tbmm.gov.tr/sirasayi/donem26/yil01/ss446.pdf.> (e.t. 17/3/2021).
Degisiklik oncesinde bu deniz araci hakkinda yapilan degerlendirmeler igin bkz.
Aybay, “Uluslararas1 Gemi Sicili”, 67; Ulgener, “Uluslararas1 Gemi Sicili”, 23, 29 -
30; Demirkiran, 148; Tekil, 114, Can, 72 (dn. 98). Degisiklik sonrasi agiklamalar
icin bkz. Atamer, Cilt I, 685 - 687; Sozer, 96; Yazicioglu, Kender - Cetingil Deniz
Ticareti, 122 - 123; Sezer, 190 - 191.
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SUZEL 733

Kanun’un 2’nci maddesindeki “ticari amacgla kullanilan her turll yik,
yolcu ve ac¢ik deniz balik¢t gemileri” seklindeki gemi tanimi, “kabotaj
velveya kabotaj harici sularda ticari amacla kullanilan her tarli yik,
yolcu ve a¢ik deniz balik¢t gemileri ile 6zel maksatli ve 6zel yapilr gemi-
leri” ifade eder, seklinde degistirilmistir. Goriilecegi Uzere hukmin basi-
na “kabotaj ve/veya kabotaj harici sularda”? ve hiikkmiin sonuna “ozel
maksatl ve 0zel yapili gemiler” ibaresi eklenmistir. Bu degisiklige ilis-

kin herhangi bir gerekce verilmemistir.

Ozel maksatli ve 6zel yapili gemilerin hangi anlama geldigine iliskin

ayni1 maddenin (1) bendine tanim ilave edilmistir. Tanimda,

“tipleri ve evsaflari Bakanlik tarafindan belirlenen, ézel bir amagla isleti-

len ve bu amagla donatilan, yiizme 6zelligi bulunan deniz araglar”

ozel maksatli ve 6zel yapili gemi olarak ifade olunmustur®®,

TUGSK’da yapilan bu degisiklik 6ncesindeki, TUGSK metni tarandi-
ginda, Kanun’un TUGS a tescil edilebilecek gemilerin ve yatlarin tanim-
landig1 4’tincii maddesinde 0zel maksath ve 0zel yapili gemilere m. 4 f.
1 b. (c)’de yer verildigi gorulmektedir. Anilan hikmin (a) ve (b) ben-

2 TUGS’a tescil edilen gemi ve yatlar Tiirk bayragi ¢ceker [TUGSK m. 7 f. 1]. Ancak
bu gemilerin kabotaj tekelinden yararlanabilmeleri i¢in TTK m. 940°ta 6ngoriilen
kosullar1 kargilamasi gerekir [m. 7 f. 2]. Gemi tanmimina yapilan bu eklemenin
TUGSK m. 7 f. 2 diizenlemesi gdz 6nlinde tutuldugunda 6nemli bir degisiklik ol-
madigint sdylemek miimkiindiir. Yapilan bu eklemeyle TUGS’a kayith geminin ka-
botaj tagimasi ve milletlerarasi tagima yapabilecegi bir kez daha vurgulanmistir.
Yapilan bu degisiklik oncesinde benzer tanim Tiirk Uluslararast Gemi Sicili Yo6-
netmeligi (“TUGS Yonetmeligi”) (RG T: 23/6/2000, Sayi: 24088) m. 4 f. 1 b.
(d)’de yer almaktaydi. Ozel maksath ve 6zel yapili gemi tanimina bu sekilde yer ve-
rilmesinin belirsizlik yarattigi, bu tanimla kamu idaresine genis bir yetki tanindigi,
bu yetkiye dayanarak degisik tiirdeki ¢ok sayidaki deniz aracinin herhangi bir za-
manda tanim i¢ine alinip, tanim disinda birakilabilecegi hakkinda bkz. Sozer, 96.
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734 Tiirk Uluslararasi Gemi Sicili

dinde hangi gemilerin ve yatlarin TUGS’a tescil edilecegi belirlendikten
sonra (c) bendinde yurtdigindan ithal edilen 300 GRT’nin Uzerindeki
0zel maksatli ve 6zel yapili gemilerin de kaydedilmesinin miumkiin ol-
dugu belirtilmekteydi. Anilan deniz araglari, TUGSK m. 2’de yer verilen
gemi tanimu iginde yer almadiklarindan yalnizca yurtdisindan ithal edi-
len 6zel maksatli ve 6zel yapili gemilerin bu sicile tescil edilebilecegi
seklinde yorum sikintis1 giindeme gelebilmekteydi. Ozel maksatli ve
Ozel yapili gemilerin gemi tanimina eklenmesi ile birlikte bu yorum so-
runu asilmig ve TUGSK m. 4 gergevesinde (a) ve (b) bentleri geregi tes-
cili mimkan kilinan gemilerin arasina 6zel maksath ve 6zel yapili gemi-
lerin de dahil oldugu ag¢ikliga kavusturulmustur. Bu amag, hikmin ge-
rekcesinde agikea ifade edilmistir'.

TUGSK’nun yiiriirliige girmesinden sonra, 6zel maksatli ve 6zel yapili
gemilere iliskin liste yayimlanmustir. Bu listede 2016%°, 2018 ve 2020
yillarinda degisiklik yapildig: tespit edilmektedir. Yapilan bu degisiklik-
lerde 2016 yilinda yizer havuz'®, 2018 yilinda enerji tretim ve cevrim

14 «4490 sayili Kanunun 4 iincii maddesinin birinci fikrasimin (c) bendinde parantez

icinde ifade edilen ozel maksatlh ve ozel yapili gemiler icin 4490 sayili kanunda
herhangi bir tanim yapilmamig olmasi nedeniyle doktrinel tartismalara konu olmus,
Ulastirma, Denizcilik ve Haberlesme bakanliginca tipleri belirlenen bu gemilere,
kanuni bir tamimlama yapilarak suirlama getirilmesi konusunda miisterek bir anla-
yis olugmustur. Bu nedenle 6zel maksatl ve 6zel yapili gemi tanimi yapilarak antlan
Kanunun kapsamina iliskin tereddiitlerin giderilmesi amaglanmistir” TBMM Ya-
sama Donemi: 26, Yasama Yili: 1, Sira Sayisi: 411, s. 16 [m. 39 gerekgesi].

152016 yilinda yayimmlanan liste i¢in bkz. <https://www.denizticaretodasi.
org.tr/tr/sirkuler/turk-uluslararasi-gemi-siciline-tescil-edilecek-ozel-maksatli-ozel-
yapili-gemiler-listesi-8990> (e.t. 17/3/2011).

1% 2018 yilinda yayimlanan liste igin bkz. <www.denizticaretodasi.org.tr/tr/
sirkuler/turk-uluslararasi-gemi-siciline-tescil-edilecek-ozel-maksatli-ozel-yapili-
gemiler-listesi-10168> (e.t. 17/3/2011).

172020 yilinda yaymmlanan liste i¢in bkz. <https://www.denizticaretodasi.org.tr/

tr/sirkuler/-ozel-maksatli-ozel-yapili-gemiler-listesi--hk-12336> (e.t. 17/3/2011).

Yiizer havuz 5504 gemi kodu ile listeye dahil edilmistir.

DEHUKAMDER - Cilt: 3/ Sayi: 2/ Yil: 2020, s. 727 - 764
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SUZEL 735

gemisi®® ile enerji Uretim/cevrim araci?®, 2020 yilinda ise sondaj plat-
formunun? listeye ilave edildigi tespit edilmektedir. Ozellikle 6102 sa-
yili Turk Ticaret Kanunu (“TTK”)? m. 931 f. 1 anlaminda gemi tanimi-
na dahil olup olmadig: tartismali olan yiizer havuzun®® ve sondaj plat-
formunun bu listeye dahil edilmesiyle birlikte anilan deniz araglarinin
TUGS’a kaydedilmesinin yolu agilmistir.

1- YUzer Havuz Bakimindan Degerlendirme

Gemi niteligi tasimayan deniz araglar1 55 numarali gemi kodu altinda
siralanmistir?®. Gemi sicili i¢in gemi cinsi tanimlaria yer verilen listede

5504 gemi kodu verilen yiizer havuz

“bakim-onarim hizmetleri vermek izere inga edilmis, gemilerin igine alin-

digi havuzlardir”

seklinde tanimlanmustir®®.

19 Ulastirma ve Altyapr Bakanligi’'nin 18/6/2018 tarih ve 48254 sayili Olur’u ile 3214

gemi kodu ile listeye dahil edilmistir.

5523 gemi kodu ile listeye dahil edilmistir.

2L 29/9/2020 tarih ve 53885 sayili Makam Olur’u ile teskil eden Komisyon marifetiyle
5515 gemi kodu ile listeye eklenmesi uygun bulunmustur.

2 RG T: 14/2/2011, Sayi: 27846. Kanun’un giincel metni icin bkz. https://www.

mevzuat.gov.tr (e.t. 17/3/2021).

Bu deniz aracinin gemi niteligi hakkindaki degerlendirmeler i¢in bkz. Okay, M. S.:

Deniz Ticareti Hukuku I, B. 3, istanbul 1970, s. 83; Kalpsiiz, T.: Deniz Ticareti Hu-

kuku, C. 1, Ankara 1971, s. 81; Caga - Kender, 47 (dn. 2); Aybay, G.: Deniz Ticaret

Hukuku ile ilgili notlandirilmis Yargitay Kararlari, Istanbul 2000, s. 51 vd. (Yarg:-

tay Kararlari); Tekil, 71 vd.; Atamer, Cilt I, 659-661; Yazicioglu, 48 (dn. 77); So-

zer, 28; Siizel, C.: “Tiirk Mevzuatinda Gemi Tanimi”, Prof. Dr. Rona Serozan’a

Armagan, C. 2, Istanbul 2010, s. 1616 (dn. 4), 1643 (“Gemi”).

Deniz ve Igsular Diizenleme Genel Miidiirliigii, “Gemi Sicili i¢in Gemi Cinsleri

Tamimlamalar1”, 2019,  <https://denizcilik.uab.gov.tr/uploads/pages/gemi-cins-

tanimlari/gemi-cins-tanimlari.pdf> (e.t. 17/3/2021), s. 30.

% Bkz.  <https://denizcilik.uab.gov.tr/uploads/pages/gemi-cins-tanimlari/gemi-cins-
tanimlari.pdf> (e.t. 17/3/2021), s. 30.
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736 Tiirk Uluslararasi Gemi Sicili

a) TUGS’a Kayitli Yiuzer Havuz Hakkinda Danistay Karari

T.C. Damigtay 4. Daire Baskanligi’'nin 2008 yilinda verilen kararinda®
TUGS’a kayith yizer havuzun TUGSK m. 12 f. 1 ve f. 2°de 6ngoriilen
mali avantajlardan faydalanip faydalanmayacag tartisilmistir. Danistay,
TUGSK m. 12’deki mali avantajlarin, anilan hikim geregi TUGS’a
kayitli gemi ve yatlara 6zgiilendigi, TUGSK m. 2’deki gemi taniminin
ticari amagla kullanilan her turli yik, yolcu ve agik deniz balik¢1 gemi-
leri seklinde verildigini tespit etmistir. Geminin hangi anlama geldigi
bakimindan TUGSK’da ag¢ik bir tanim bulunmamasi sebebiyle, 6762
sayili Tirk Ticaret Kanunu?’ (“6762 sayih TTK”) m. 816 f. 1 dikkate
alinmig?® ve yiizer havuzun denizde cekilmek suretiyle hareket edebil-
mesine karsin tahsis edildigi gayenin denizde seyruseferi gerektirmemesi
gerekcesi ile gemi tanimina girmedigine, bu sebeple de TUGSK m.
12°de yer verilen mali avantajlardan faydalanamayacagma Kkarar veril-
mistir. Kararin yerindeligi tartismali olmakla birlikte, 6zel maksatli ve
Ozel yapili deniz araglarmm TUGK m 2 f. 1 b. (a)’da yer verilen gemi
tamimina dahil edilmesi ve yiizer havuzun ayni yil icinde Bakanlik? tara-

findan bu listeye eklenmesiyle birlikte bu tartisma ortadan kalkmustir.

% T.C. Damstay Baskanhg, 4. D., 27.03.2008, E. 2007/4096, K. 2008/1176
<http://emsal.danistay.uyap.gov.tr/ e.t. 17/3/2021>.

21 RG T: 9/7/1956, Say1: 9353. 1/7/2012’de yiiriirliikten kalkan Kanun’un son hali igin
bkz.: www.mevzuat.gov.tr (e.t. 17/3/2021).

28 6762 sayilh TTK m. 816 f. 1 tanimi i¢in bkz. Caga - Kender, 45 vd.; Kalpsiiz, 76
vd.; Okay, 78 vd.; Tekil, 67 vd.; Can, 15 vd.; Aybay, Yargitay Kararlari, 51 vd.;
Atamer, Cilt I, 655 vd.; Damar, D.: “Gemi Niteliginde Olmayan Deniz Araglar1 ve
Catma”, Prof. Dr. Rona Serozan’a Armagan, C. 1, Istanbul 2010, s. 751 vd.; Siizel,
“Gemi”, 1616 - 1617.

29 Bkz. yuk. dn. 15.
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b) 5/1/2018 Sayil1 Ozelge

T.C. Gelir idaresi Baskanhig: Buiyilk Mukellefler Vergi Dairesi Baskan-
ligi’ndan goris isteyen bir tersane, yuzer havuzun isletilmesi sebebiyle
hangi kazanglarin kurumlar vergisinden istisna edilecegi goriisiinii talep
etmistir®®. Ozelge’de yiizer havuzun 2017 tarihli TUGS tasdiknamesinin
bulundugu ve 6zel maksatli ve 6zel yapili gemi niteliginde oldugu agik-
lanmistir. Bu bilgiden, s6z konusu yiizer havuzun 2016 yilinda yapilan
kanun degisikliginden sonra tersane tarafindan TUGS a tescil edildigini
s6ylemek mimkindir. TUGS Kanunu m. 12 f. 1’de TUGS’a kayith
gemilerin isletilmesinden elde edilen kazanglarin kurumlar vergisinden
muaf oldugu belirtilmektedir. Tersanenin maliki oldugu yuzer havuzun
isletilmesinden elde edilen hangi kazancin bu kapsamda degerlendirile-
ceginin cevaplandifi Ozelge’de, ylzer havuzlarm maksatlar1 dogrultu-
sunda kullanilmasina bagli olarak sunulan bakim, onarim ve diger hiz-
metlerden elde edilen kazanglarin tamaminin dikkate alinacag: belirtil-
mistir.
2- Elektrik Uretim ve Cevrim Gemisi, Enerji Uretim/Cevrim

Araci

Bakanligin 18/6/2018 tarih ve 48254 sayili “Olur”u ile enerji Uretim ve
cevirim gemisi ile enerji tretim/gevrim araci 6zel maksath ve 6zel yapili

deniz araglari listesine dahil edilmistir’.

% T.C. Gelir idaresi Baskanlhig1 Biiyiik Miikellefler Vergi Dairesi Bagkanligi Miikellef
Hizmetleri Grup Miidiirliigii, B.07.1.GIB.4.99.16.02-125[5]-252 sayili Ozelge
<www.lexpera.com.tr>.

31 Bkz. yuk. dn. 16.
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Enerji Gretim ve ¢evrim gemisi

“ana makinesi veya yardimci sistemlerini besleyen jeneratorlerin disinda,
petrol tirevi ve dogal gaz kullanarak elektrik tretecek sekilde insa edilmis
veya donistlriimis, kullanilacak yakitin depolanmasi haricinde higbir
sekilde ticari ylk tasimak igin kullanilimayip sadece Urettigi elektrigi baska
bir tesis veya tlketiciye vermek izere kullanilan, dzel maksat ve ézel ya-

pili gemi”

olarak tanimlanmistir®.

Enerji Gretim/cevrim araci ise,

“petrol tlrevi veya dogal gaz kullanarak elektrik Gretecek sekilde insa
edilmis veya donistirilmus, kullanilacak yakitin depolanmasi haricinde
hicbir sekilde ticari amagli yuk tagimak icin kullaniimayip sadece Urettigi
elektrigi baska bir tesis veya tliketiciye vermek (izere kullanilan, 6zel

maksat ve ézel yapili deniz aracl”

seklinde ifade olunmaktadir®3,

Gortilecegi Uzere, her iki deniz aracina iliskin tanim birbiriyle benzerdir.
Tespit edilebilen yegane farklilik ikincisinde geminin ana makinesinin

bulunmasinin aranmamasidir.

Son yillarda Ozellikle az gelismis Ulkelerin elektrik ihtiyacinin karsilan-
mas1 amactyla bu gemilerin kullamldig1 goérilmektedir3*. Ozel maksath

ve Ozel yapili deniz araclart listesinde yapilan degisiklik sonrasinda ani-

32
33

Deniz ve Igsular Diizenleme Genel Midiirliigii, 11 [3214 gemi kodu].

Deniz ve Igsular Diizenleme Genel Midiirliigii, 32 [5523 gemi kodu].

% Bu projelerde kullanilan gemi tipleri ve proje konusu ile ilgili 6rnek olarak bkz.
<http://www.karpowership.com/en/> (e.t. 17/3/2021).
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lan deniz araglarmin da TUGS’a kaydedilmesinin 6niindeki engel orta-
dan kalkmustir. 2019 yilinda T.C. Gelir Idaresi Baskanligi’ndan enerji
uretim ve cevrim gemisi olarak TUGS’a kaydedilen bir geminin maliki
bu geminin elde ettigi kazanclara iliskin kurumlar vergisi muafiyeti ile
ilgili goriis istemistir®™. Gemi maliki sirketin yabanci Ulkelerle anlasma
yapip, ilgili Ulkede gemisini limana baglayarak elektrik Uretimi, enerji
cevirimi ve satisinin yapmasindan ya da kurdugu s6zlesme ¢ercevesinde
geminin isletilmesinden elde ettigi kazanglarin kurumlar vergisinden

muaf oldugu gorisii verilmistir.
3- Sondaj Platformu

Sondaj ve arastirma gemilerinin 0zel maksatli ve 6zel yapili gemiler

listesine 2017 yili 6ncesinde de dahil oldugu goriilmektedir®®. Bu gemiler,

“6zel donanimli olarak insa edilmis veya donistlrlimis sondaj ve aras-

tirma yapabilme kabiliyetine sahip gemiler’

olarak tanimlanmaktadir®”. Gemi niteligine sahip olmayan deniz aragla-

138

11®® arasinda sayilan sondaj platformu®® ise, 2020 yilinda yapilan degisik-

lik sonrasinda listeye eklenmistir. Bu araglar,

% T.C. Gelir idaresi Baskanhig1 Biiyiik Miikellefler Vergi Dairesi Bagkanligi Miikellef
Hizmetleri Grup Miidiirliigii, 64597866-125.05-6232 sayih Ozelge (www.lexpera.com.tr).
Ozel maksath ve 6zel yapili gemiler listesinde 4201 gemi kodu ile bu araca yer
verilmistir. Liste i¢in bkz. yuk. dn. 15.

Deniz ve I¢sular Diizenleme Genel Miidiirliigii, 24.

55 gemi kodu ile baslayan deniz araglari listesinde gemi niteligi tasimayan deniz
araglar1 arasinda siralanmistir, bkz. Deniz ve I¢sular Diizenleme Genel Miidiirliigii,
30-32.

Bu deniz aracinin TTK anlaminda gemi niteligi hakkinda ayrintili degerlendirme
icin bkz. Damar, 760 vd.; S6zer, 28 vd.
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“deniz dibinde su, petrol vb. arama yapmak icin dizayn edilerek insa

edilmis, makinesiz platform seklindeki 6zel donanimli deniz araglar”

seklinde tanimlanmaktadir®®. Gemi listesinde ayn1 kategoride yer verilen
petrol platformunun® ise, 6zel maksatli ve Gzel yapili gemi listesine
dahil edilmedigi tespit edilmektedir. Sondaj platformunun tanimi iginde
petrol arama faaliyetine de yer verildigine gore, petrol platformunun da
bu liste icine dahil edilmesi gerektigini yahut sondaj platformu olarak
TUGS’a kaydedilmesi mimkun kilinan deniz araglarinin genis bir sekil-
de yorumlanmasi gerektigini s@ylemek mimkindir. Benzer yorumu
yiizer santral igin de yapmak miimkindiir*?. Elektrik iretme amaciyla
kullanilan ancak kendi kendine hareket etme kabiliyetine sahip olma-
yan® bu deniz aracinin da 6zel maksath ve 6zel yapili gemiler listesine

dahil edilmesi uygun gézikmektedir.

Bakanlik tarafindan yayimlanmis TUGS’a tescili uygun olan yik gemi-
leri ile gemi cinsi tanimlamalar1 listesi birlikte degerlendirildiginde bu-
giin itibariyla, mavna/sat*, yakit mavnas1*®, su mavnasi*, yiizer kopri®’,

40 5515 gemi kodu olan bu deniz aracina iliskin tamim i¢in bkz. Deniz ve I¢sular Dii-

zenleme Genel Miidiirliigt, 31.

45511 gemi kodu olan petrol platformu “denizde petrol arama, sondaj yapmak igin
ozel donamimli ve projeli makinesiz deniz araglar’” seklinde tanimlanmistir, bkz.
Deniz ve I¢sular Diizenleme Genel Miidiirliigii, 31.

42 Bu deniz arac1 “kati veya sivi yakit kullanilarak elektrik Uretmek (izere dizayn edil-

mis, yiizme kabiliyetine sahip, itilerek veya yedeklenerek sevk edilen deniz araglart”

seklinde tanimlanmaktadir, bkz. Deniz ve I¢sular Diizenleme Genel Miidiirliigii, 31

[5518 gemi kodu].

Tanimda yer verilen “itilerek veya yedeklenerek sevk edilen” kismindan bu sonuca

vartlmistir. TTK m. 931 f. 1 geregi aracin kendiliginden hareket etmesi imkéan1 bu-

lunup bulunmamasi onun gemi vasfini etkilememektedir.

5501 kodlu bu deniz aracinin taninu i¢in bkz. Deniz ve Igsular Diizenleme Genel

Midiirlagi, 30.

Deniz ve Igsular Diizenleme Genel Miidiirliigii, 30 [5502 gemi kodu].

Deniz ve I¢sular Diizenleme Genel Miidiirliigii, 30 [5503 gemi kodu].
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yuzer iskele*®, duba*®, camur dubasi®, yiizer tesis®, TTK m. 931’in kap-
samma dahil olmayan yiizer kreyn®2, ponton®3, bar¢®, layter®, fener
platformu®®, kablo/boru déseme arac1®, yiizer santral®®, yiizer lokanta®®,
yiizer fabrika®®, yiizer otel®, yiizer ev®?, yiizer misafirhane®, tarama
arac1®®, yiizer beton duba®® ve balik ciftligi yemleme dubasinin®®

TUGSa tescil edilmeleri mimkdiin gozikmemektedir.

475505 kodlu bu deniz aracimin tanimi igin bkz. Deniz ve I¢sular Diizenleme Genel

Midiirligi, 30.

5506 kodlu bu deniz aracinin tamimu i¢in bkz. Deniz ve I¢sular Diizenleme Genel
Midiirligi, 30.

Deniz ve Igsular Diizenleme Genel Miidiirliigii, 30 [5507 gemi kodul].

Deniz ve Igsular Diizenleme Genel Miidiirliigii, 30 [5508 gemi kodul].

Deniz ve Igsular Diizenleme Genel Miidiirliigii, 30 [5509 gemi kodu].

Deniz ve I¢sular Diizenleme Genel Miidiirliigii, 30 [5510 gemi kodu].

5512 kodlu bu deniz aracinin tanimu i¢in bkz. Deniz ve Igsular Diizenleme Genel
Miidiirligi, 31.

5513 kodlu bu deniz aracinin tanimu i¢in bkz. Deniz ve Ig¢sular Diizenleme Genel
Miidiirligi, 31.

5514 kodlu bu deniz aracinin tanimu i¢in bkz. Deniz ve Igsular Diizenleme Genel
Miidiirligi, 31.

Deniz ve Igsular Diizenleme Genel Miidiirliigii, 31 [5516 gemi kodu].

Ozel maksatlh ve 6zel yapili gemi listesinde 4913 gemi kodu ile “kablo ddseme
gemisi”, 4918 gemi kodu ile “boru déoseme gemisi’ne yer verilmistir. Kablo doseme
gemisi “deniz dibine kablo dosemeye islerinde kullanilmak iizere dizayn edilmis ve-
ya doniistiiriilmiis 6zel donamimli gemiler” seklinde ifade olunmustur. Boru déseme
gemisi ise, “deniz dibine boru dosemeye uygun olarak dizayn edilmis é6zel donanim-
I1 gemiler” olarak tammlanmustir, bkz. Deniz ve I¢sular Diizenleme Genel Miidiir-
lugi, 27. 5517 kodu ile vasiflandirilan kablo/boru déseme araci ise, “denizde kablo,
boru doseme amaciyla dizayn edilmis, makinesiz 6zel donamimh deniz araglart”
seklinde betimlenmistir. 5517 kodlu bu ara¢ 6zel maksatl ve 6zel yapili gemiler lis-
tesinde yoktur. Aralarindaki tek farkin makine giicii bulunmamasi oldugu tanimlar-
dan anlasilmaktadir.

Deniz ve I¢sular Diizenleme Genel Miidiirliigii, 31 [5518 gemi kodul].

Deniz ve I¢sular Diizenleme Genel Miidiirliigii, 31 [5519 gemi kodul].

Deniz ve I¢sular Diizenleme Genel Miidiirliigii, 31 [5520 gemi kodul].

Deniz ve I¢sular Diizenleme Genel Miidiirliigii, 32 [5521 gemi kodu].

Deniz ve I¢sular Diizenleme Genel Miidiirliigii, 32 [5522 gemi kodul].

Deniz ve I¢sular Diizenleme Genel Miidiirliigii, 32 [5524 gemi kodul].

Deniz ve Igsular Diizenleme Genel Midiirliigii, 32 [5525 gemi kodu].

Deniz ve Igsular Diizenleme Genel Midiirliigii, 32 [5526 gemi kodu].
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4- ROmorkor

Ozel maksatli ve 6zel yapili gemiler listesinde yer verilen deniz aragla-
rindan biri de agik deniz rémorkoridir®”. Gemi sicili icin gemi cinsleri
tanimlamalarinda rémorkorler 43 kodu altinda siralanmistir®®. Bunlar

sirasiyla agik deniz rémorkori ve kilavuz romorkérleri seklindedir.

Acik deniz rdmorkord,

“acik deniz kosullarina uygun olarak dizayn ve insa edilen, gekme vinci
donanimina sahip dzellikle yiiksek manevra kabiliyeti olan idare tarafin-
dan yetkilendirilmis bir klas kurulusu tarafindan geki glicii sertifikasina ve
kopri Ustiinden kumandali otomatik serbest birakma 6zellikli cekme kan-

casina sahip gemiler’

seklinde tanimlanmistir®®. Tanimin “6zellikle” kismidan sonrasi kilavuz
romorkdrleri icin de aymdir. Kilavuz rémorkdranin fark: kullanildig:

deniz sahasina iliskindir. Zira tanimda

“limanlarda ve kisith gemi manevra alanlarinda gemileri yanastirma ve
ayirma, kictan kara etme ve dondirme gibi kilavuz manevralarinda kulla-

nilabilecek gemiler”

seklinde ifade edilmistir®.

Turk deniz ticareti istatistiklerine bakildiginda 2020 yili basi itibariyla
300 GRT’den buyik romorkorlerden 70°i MGS’ye kayith iken, 58’1

66
67

Deniz ve Igsular Diizenleme Genel Miidiirliigii, 32 [5527 gemi kodul].

4304 gemi kodu ile maksatli ve 6zel yapili gemi listesinin 23’iincii sirasinda bu
deniz aracina yer verilmistir.

Deniz ve Igsular Diizenleme Genel Miidiirliigi, 25.

Deniz ve Igsular Diizenleme Genel Midiirliigii, 25 [4304 gemi kodu].

Deniz ve Igsular Diizenleme Genel Midiirliigii, 25 [4305 gemi kodu].
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TUGS’a kayithdir’t. 2021 Mart ay itibaryla ise 1000 GRT ve Uzeri
MGS’ye kayith romorkor sayisi tektir, TUGS’a kayitli bu hacimde bir

romorkor bulunmamaktadir’?.

Rémorkorlerin gemi niteliginde olup olmadigi ve TUGS’da taninan mali
avantajlardan faydalanma imkanlarimin bulunup bulunmadigi Danistay
4. Dairesi’nin 2015 ve 2016 yillarinda verdigi kararlara konu olmustur”®.
Verilen tim kararlar TUGSK’da 2016 yilinda gemi taniminda yapilan
degisiklik Oncesindedir. Danistay degisiklik 6ncesi TUGS da yer verilen
gemi tanimini ve 6762 sayili TTK m. 816 ve TTK m. 931’deki tanimi
dikkate alarak romorkorin TTK m. 931 anlaminda gemi vasfina sahip

oldugu sonucuna varmistir’®. Daha sonra TUGS m. 2 f. 1 b. (a) geregi

" Bkz. <https://www.denizticaretodasi.org.tr/tr/sayfalar/deniz-ticaret-filomuzla-ilgili-
sayisal-veriler> (e.t. 17/3/2021).

2 IMEAK, 46.

 T.C. Danistay Baskanhg, 4. D., 4.11.2015, E. 2012/3408, K. 2015/5056
<www.lexpera.com.tr>; T.C. Danistay Baskanligi, 4. D., 16.03.2016, E. 2013/3543,
K. 2016/1137 <www.lexpera.com.tr>; T.C. Danistay Baskanligi, 4. D., 16.03.2016,
E. 2013/2603, K. 2016/1136 <www.lexpera.com.tr>; T.C. Damistay Baskanhg, 4.
D., 16.03.2016, E. 2015/1443, K. 2016/1142 (www.lexpera.com.tr); T.C. Danistay
Baskanligi, 4. D., 16.03.2016, E. 2014/8925, K. 2016/1141 <www.lexpera.com.tr>;
T.C. Damgtay Bagkanligi, 4. D., 16.03.2016, E. 2014/2222, K. 2016/1140
<www.lexpera.com.tr>; T.C. Danistay Baskanligi, 4. D., 16.03.2016, E. 2014/2183,
K. 2016/1139 <www.lexpera.com.tr>; T.C. Danistay Baskanligi, 4. D., 16.03.2016,
E. 2013/6738, K. 2016/1145 <www.lexpera.com.tr>); T.C. Danistay Baskanligi, 4.
D., 16.03.2016, E. 2013/5480, K. 2016/1137 <www.lexpera.com.tr>.

Kararlar oy ¢oklugu ile alinmistir. Bu kararlardan birinde karsi oy gerekgesine
erisilmistir. Kars1 oyda TUGS’a kayitli ticari amagcla kullanilan her tiirlii yiik, yolcu
ve agik deniz balik¢1 gemilerinin kanunda yer verilen istisnalardan faydalanabilece-
gi belirtildikten sonra 6762 sayili TTK m. 816 f. 1 anlaminda degerlendirme yapil-
mis ve romorkorlerin tahsis edildikleri esas gayenin denizde seyriiseferi gerektir-
medigi ve bu araglarin gemi vasfi bulunmadigr ve TUGS’da yer verilen muafiyet-
lerden yararlanamayacagi belirtilmistir, bkz. T.C. Danistay Baskanligi, 4. D.,
16.03.2016, E. 2013/5480, K. 2016/1137 <www.lexpera.com.tr>. Karsi oy gerekge-
sinde romorkdriin gemi sayilmadigina iliskin gerekgenin 6762 sayili TTK m. 816 f.
1 ve TTK m. 931 f. 1 geregi yerinde olmadig1 sdylenmelidir. Romorkdriin tahsis
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yuk ve yolcu gemisi olup olmadiklar1 degerlendirmesine ge¢mistir. Ka-
rarlarin gerekcesinde denizde isletilen araclara ¢eki ve eskortluk hizmeti
verilmesinin yik ve yolcu tasima faaliyeti hizmeti anlamina geldigi ve
bu araglarin seyrusefer faaliyetine katki sagladiklari belirtilerek TUGSK

anlaminda romorkarlerin gemi oldugu sonucuna varilmistir.

Romorkaj isleminin hukuki niteligi doktrinde tartismalidir™. Bu faaliye-
tin navlun s6zlesmesi oldugunu goriisii bulunsa da agirlikli goriis vekalet
sozlesmesi oldugu yonundedir’®. Kanaatimce romorkorlerin yiik gemisi
olarak nitelendirilmesi mimkiin gézikmemektedir. Bu dogrultuda, Da-
nigtay’in anilan kararlarimin yerinde olmadigi soylenebilecektir. 2016
yilinda yapilan degisiklikten sonra romorkdrlerin TUGS’a kaydedilip
kaydedilemeyecegini, bu gemilerin 6zel maksatli ve 6zel yapili gemiler
listesinde bulunup bulunmadigi belirleyecektir. Anilan listede yalnizca
acik deniz romorkorlerine yer verildigi g6z 6nunde tutuldugunda kilavuz
romorkdrlerinin TUGS’a kaydmin bugiinkii mevzuat geregi mumkin
olmadigimni séylemek mimkindur. Zira 2020 yili itibartyla MGS’de ka-

yitli romorkér bulunmasi bu sonucu teyit eder niteliktedir’”. Varilan so-

edildigi amacin gemi manevra alanlarinda gemileri yanastirma ve ayirma oldugu
g6z oniinde tutuldugunda tahsis edildigi amaci gergeklestirmesi igin denizde hare-
ket etmesinin gerektigi agiktir.

> Romorkaj kavrami icin bkz. Cakalir, Y.: Rémorkaj Sézlesmesi, Ankara 1985, s. 35
(Romorkaj); Tekil, F.. Deniz Nakliyati ve Sigorta Hukukunda Kurtarma ve Yardim,
Istanbul 1966, s. 28 vd.; Demir, 1.: “Tirk Hukukunda Kilavuzluk ve Romorkaj
Hizmetleri”, Deniz Hukuku Dergisi, 2011, C. 11, S. 1 - 4, s. 354 vd. Sézlesmenin
hukuki niteligi hakkinda kapsamli degerlendirme i¢in bkz. Cakalir, Romorkaj, 45
vd.; Kender, R.: Denizde Kurtarma-Yardim (1910 Tarihli Briiksel Konvansiyonu ve
Turk Hukukuna Gére), Istanbul 1962, s. 48.

6 Cakalir, Romorkaj, 48 vd.

" Bkz. <https://www.denizticaretodasi.org.tr/tr/sayfalar/deniz-ticaret-filomuzla-ilgili-
sayisal-veriler> (e.t. 17/3/2021).
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nucu dogrulayan bir diger belge, TUGS’a tescili uygun olan yiik, yolcu

ve agik deniz balik¢i gemilerinin isim ve kodlarmm yer aldig: listedir’®.

Bu listede romorkor yoktur. Kilavuz rémorkérlerinin liman sahasi iginde

faaliyet gosterdigi goz onunde tutuldugunda, Turk sularinda bu faaliyet

815 sayili Kanun anlaminda kabotaj tekeli iginde yer alir’®. Bu gemilerin

kabotaj tekelinden yararlanabilmeleri icin Turk bayragi ¢cekmeleri aranan

kosullardan biridir®®. Dolayisiyla bu gemilerin ya MGS’ye ya da

78

79

80

Ozel maksatli ve 6zel yapili gemiler listesinde 2018 yilinda yapilan degisiklige
iliskin metnin ekinde ayrica TUGS’a tescili uygun olan yiik, yolcu ve agik deniz ba-
likg1 gemilerinin AB normuna gore isim ve kodlar1 adinda bir listeye de yer veril-
mistir. Bu liste igin bkz. <www.denizticaretodasi.org.tr/tr/sirkuler/turk-uluslararasi-
gemi-siciline-tescil-edilecek-ozel-maksatli-ozel-yapili-gemiler-listesi-10168>  (e.t.
17/3/2011).

Tlrkiye Sahillerinde Nakliyati Bahriye (Kabotaj) ve Limanlarla Kara Sular1 Dahi-
linde 1cray1 San'at ve Ticaret Hakkinda Kanun, Kanun No: 815, RG T: 29/4/1926,
Say1: 359. Kabotaj tekeli hakkinda bkz. Yazicioglu, E.: “Avrupa Birligi’ne Uyum
Strecinde Tirk Hukukunun Deniz Kabotaj1 Tekeline iliskin Sorunlari”, Deniz Hu-
kuku Dergisi, 2001 - 2002, C. 6 - 7, S. 1 - 4, s. 68 vd.; Siizel, C.: “815 Sayili Kabo-
taj Kanunu'nun Tiirk Ticaret Kanunu ve Avrupa Birligi Mevzuati Uyarinca Deger-
lendirilmesi”, Bahgesehir Universitesi Hukuk Fakiiltesi Dergisi, 2015, C. 10, S. 135
- 136, s. 29 vd.; Atamer, Cilt I, 724 vd.; Demir, 1.: “Kabotaj Kanunu Uzerine Bazi
Diistinceler”, TFM, 2020, s. 60 vd.

815 Sayili Kanun m. 1 f. 1’in gliniimiiz Tiirkge karsgilig1 su sekilde ifade edilebilir:
“Tiirk sahillerinin bir noktasindan digerine esya ve yolcu alinmasi ve taginmasi ve
limanlar ile sahillerde rémorkaj, kilavuzluk ve diger tiim liman hizmetlerinin Tiirk
bayrakli gemiler ile yapilir [m. 1 c. 1]. Goriilecegi iizere romorkaj ve kilavuzluk
hizmetleri kabotaj tekelinin i¢indedir. TUGSK m. 7 f. 2 geregi 6762 sayili TTK m.
823 [TTK m. 940] uyarinca Tiirk Bayragi ¢ekme hakkina sahip olmayan gemilerin
ve yatlarin 815 sayili Kabotaj Kanunu hiikiimlerinden yararlanamayacag: belirtil-
mistir. Hikmiin gerekgesi su sekildedir: “Tiirk Uluslararasi Gemi Siciline tescil
edilen gemi ve yatlara Tiirk Bayragi ¢ekme hakk: ve yiikiimliiliigii getirilmis, boyle-
ce milli mevzuatin Tiirk Bayrakli gemi ve yatlari tanimis oldugu her tiirlii haktan
yararlanmalart saglanmistir. Tiirk Ticaret Kanununun 823 tincii maddesi uyarinca
Tiirk Bayragi ¢ekme hakkina sahip olmayan gemi ve yatlarin kabotajda ¢alismalart
onlenmig, kural disi davramglara uygulanacak mevzuat belirlenmigtir.”, bkz.
TBMM, Tiirk Uluslararast Gemi Sicili Kanunu Tasarist ve Plan ve Biitce, Saglik,
Aile, Caligma ve Sosyal Isler ve Sanayi, Ticaret, Enerji, Tabii Kaynaklar, Bilgi ve
Teknoloji Komisyonlar1 Raporlar1 (1/507), TBMM Dénem: 21 Yil: 2, S. Sayisi: 217
[m. 7 gerekgesi].
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TUGS’a tescil edilmis olmasi gerekir. Bugin itibartyla bu gemiler igin
TUGS yolu kapali goziiktiigiinden, bu araglarin MGS’ye kaydedilmesi

bir zorunluluk olarak gézikmektedir.
5- Acente Botu ve Palamar Botu

Gemi sicili icin gemi cinsleri tanimlar1 isimli belgenin 49 numarali bas-
liginda “hizmet gemileri” diizenlenmistir. Acente botu8!, palamar botu®?

ve kilavuz botu®® bu gemiler arasinda sayilmustir.

Istanbul 17. Asliye Ticaret Mahkemesi’nin 2018 yilinda vermis oldugu
bir karara® acente botu ve palamar botu konu olmustur. Uyusmazlik
TUGS’a tescil edilmesi uygun olmayan bazi gemi ve deniz araglarinin
TUGS’a tescil edilmis olmast ve TUGS’dan silinmesine yoneliktir.
Mahkeme kararinda yapilan kapsamli degerlendirme sonrasinda, bu de-
niz araglarinin TUGS’a tescil edilebilecek deniz araglari arasinda yer

almadig1 ve yapilan terkin isleminin usule uygun oldugu belirtilmistir.

81 4922 kodlu acente botu su sekilde tanimlannustir: “Kumanya, personel tasima veya

acentelik hizmetlerinde kullanilan, kyidan agikta bulunan gemi ve tesislere veya
gemi ve tesislerden kiyrya personel veya tesislerin malzemesini tasiyan ve acentelik
yetkisi almus firmalara ait veya bu firmalarca kiralanan gemilerdir.” Tamm igin
bkz. Deniz ve i¢sular Diizenleme Genel Miidiirliigii, 28.
4919 kodlu palamar botunun tanimt su sekilde ifade olunmustur: “Gemiler yanasir-
ken gemiden palamar halatint alip baglanacak yere gotiiren bu is i¢in ozel yapilmig
motorlu deniz araclaridir.” Tamim igin bkz. Deniz ve I¢sular Diizenleme Genel
Miidirliga, 27.
Belgede hem kilavuz gemisi hem de kilavuz botu ayr1 gemi kodlar: altinda siralan-
mstir. Kilavuz gemisi, “A¢ik denizlerde kilavuz alip verebilen, kilavuz isteyen ge-
miye kilavuz gonderebilmek i¢in denizde bulunan, kilavuzluk hizmeti veren persone-
lin barindirildigi, icerisinde personel ihtiyaglarinin temin edilebildigi gemiler” ola-
rak ifade edilmistir. Kilavuz botu ise, “kilavuziarin kilavuzlayacaklar: gemilere gi-
rip ¢tkmalarini saglamak i¢in kullandiklar: deniz araci”dir. Tanimlar i¢in bkz. De-
niz ve I¢sular Diizenleme Genel Miidiirliigii, 26, 27.
8 Jstanbul 17. Asliye Ticaret Mahkemesi, 14.11.2018, E. 2015/442, K. 2018/439
<www.lexpera.com.tr>.
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Bu gemiler TUGSK m. 2 f. 1 b. (a) anlaminda yik gemisi degildir. Ayni
sekilde 0zel maksatli ve 6zel yapili gemiler listesinde bugun itibariyla
bulunmamaktadir. Dolayisiyla ilk derece mahkemesinin vermis oldugu

bu kararm yerinde oldugunu soylemek mimkundur.
B) MALI HUKUMLERDE YAPILAN DEGISIKLIKLER
1- 12. Maddenin Birinci Fikrasinda Yapilan Degisiklik

TUGSK m. 12’nin baslig1 “mali hiikiimler” seklindedir. Hukmun birinci
fikrasinda TUGS’a kayitli gemilerin ve yatlarin isletilmesinden ve dev-
rinden elde edilen kazanglarin gelir ve kurumlar vergisinden ve fonlar-
dan muaf oldugu 6ngorilmektedir. Bu fikrada 2016 ve 2017 yillarinda
dogrudan bir degisiklik yapilmamis olsa da 6zel maksatli ve 6zel yapili
gemilerin TUGSK m. 2 f. 1 b. (a)’da yer verilen gemi tanimina dahil
edilmesiyle birlikte, anilan deniz araglarinin isletilmesinden ve devrin-
den elde edilen kazanglarin da gelir ve kurumlar vergisinden muaf oldu-
gu agikliga kavusturulmustur. Dolayisiyla TUGSK m. 2°de 2016 yilinda
yapilan degisikligin dolayli da olsa m. 12 f. 1°e de etki ettigini sOylemek

mumkandur.
2- 12. Maddenin ikinci Fikrasinda Yapilan Degisiklik

TUGSK m. 12 f. 2’de hangi hukuki islemlerin damga vergisi, harg, ban-
ka ve sigorta muameleleri vergisinden muaf oldugu diizenlenmistir. Bu
islemler TUGSK’da alim, satim, ipotek, tescil, kredi ve navlun sozles-

meleri olarak sayilmistir®®. 2016 yilinda yapilan degisiklikte bu hukuki

8 Bkz. RG T: 21/12/1999, Say1: 23913°de yer verilen TUGSK m. 12 f. 1 metni.
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islemlerde bir degisiklik yapilmamigtir. Ancak 2017 yilindaki kanun
degisikligi sonrasinda gemi Kira s6zlesmesi ve zaman carteri sézlesmesi

de hiikiim kapsamina dahil edilmistir®.

TUGSK m. 12 f. 2’ye 2016 y1l1 degisikliginde ikinci bir cimle eklenmis-
tir. Yapilan degisiklikte TUGS’a kayitli gemi ve yatlarin devri nedeniyle
TUGStan terkin edilerek bir baska sicile ge¢isi asamasinda da hikmiin
uygulama alani bulacagi ongoriilmiistiir. 2017 yilindaki degisiklikte ise,
bu ekleme m. 12 f. 2’den ¢ikartilmig ve 3’lincii fikra olarak yeniden di-
zenlenmistir. HikmUn basina “birinci ve ikinci fikra hiikkiimleri” ekleme-
si yapilmistir. Ozellikle birinci fikraya yapilan gonderme, geminin satist
sonrasinda sicil degisikligine gidilmesi halinde 6nem tasimaktadir. Diger
bir ifadeyle, TUGSK m. 12 f. 1 geregi geminin devrinden elde edilen
kazanglar bakimindan da gelir ve kurumlar vergisi istisnast getirilmistir.
2017 degisikligi sonrasinda bazi gemiler bakimindan sire kisitlamasi
ongoriilmiistiir. Hikimde TUGSK m. 4 f. 1 b. (¢)’de 6ngoriulen yurtdi-
sindan ithal edilen gemiler®” igin bir istisna getirilmistir. TUGSK m. 12
f. 1 ve f. 2°de 6ngorilen mali avantajlarin bu gemiler hakkinda da uygu-
lanmasi icin gemilerin en az alt1 ay streyle TUGS’a kayith olarak isle-
tilmis olmasi gerekmektedir. Yapilan agik gonderme dikkate alindiginda
boyle bir sure kisitlamasmin TUGSK m. 4 f. 1 (b)’de 6ngdrilen ve yur-

8 Hiikmiin madde gerekgesinde TUGS’ a kayitli gemi ve yatlara yonelik istisna uygu-

lamalarmin yeniden diizenlendigi belirtilmektedir. TBMM Yasama Donemi: 26,
Yasama Yili: 2, Sira Sayist: 446, s. 88 [m. 14 gerekgesi].

Bu gemiler, 3.000 DWT'nin {izerindeki gemiler ile 300 GRT nin iizerindeki yolcu
gemileri ile 6zel maksatli, 6zel yapili gemilerdir. 2016 yilinda yapilan degisiklikle
birlikte 6zel maksatli ve 6zel yapili gemiler her ne kadar gemi taniminin i¢ine dahil
edilmis olsa bile bu bendin uygulanmasinda hacim olarak diger gemilerden ayri tu-
tulmaya devam edilmektedir.
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ticinde insa edilmis olan gemiler ve yatlar i¢cin bulunmadigini s6ylemek

mumkdndr.
a) TUGS’a Kayitli Geminin Yurtdisina Satigi

2016 yilinda yapilan kanun degisikliginden yaklagik dort ay 6nce T.C.
Gelir idaresi Baskanligi’'nin TUGS’a kayitl bir geminin yurtdisina satis:
sonrasinda TUGS’dan terkini ve yurtdisina satisindan dogan zararin di-
ger faaliyetlerden elde edilen kazanglardan indirilip indirilemeyecegi
yolundaki goriisii istenmistir®®. Ozelge’de geminin satis1 sonrasinda elde
edilecek kazancin TUGSK m. 12 f. 1’de yer verilen istisnaya konu ol-
masi1 i¢in milkiyet degisikligi sonrasinda da geminin TUGS’a kayith
kalmaya devam etmesi gerektigi belirtilmistir. Dolayisiyla TUGSK m.,
12 f. 1’deki geminin devri sebebiyle elde edilen kazanglarin gelir ve ku-
rumlar vergisi istisnasina tabi olmamasi igin gemi satiginin sicil degisik-

ligine sebebiyet vermemesi gerektigi yorumu yapilmuistir.

Ozellikle 2017 yilinda yapilan kanun degisikligi sonrasinda bu konuda
ikili bir ayrima giderek yorum yapilmalidir. Gemi yurtdisindan ithal edi-
lip TUGS’a kaydedilmis ise, geminin devren satis1 TUGS’a kaydedildik-
ten alt1 ay sonra gergeklestigi takdirde geminin satilmasi sonrasinda elde
edilen kazang, kurumlar ya da gelir vergisine tabi olmayacaktir. Ayni
sekilde TUGSK m. 12 f. 2 geregi damga vergisi, har¢ ve banka ve sigor-
ta muameleleri vergisi de 6denmeyecektir. Ancak bu gemilerin devren
satigt gemilerin TUGS’a tescil edilmesinden sonraki ilk alt1 ay i¢inde

gerceklesmisse, TUGSK m. 12 f. 1 ve f. 2’deki istisnalar uygulama alani

8 T.C. Gelir Idaresi Baskanhig1 izmir Vergi Dairesi Baskanligi, 84098128-125[08-
2015/11]-275 sayili Ozelge <www.lexpera.com.tr>.
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bulmayacaktir. TUGSK m. 4 f. 1 b. (b) geregi yurticinde insa edilen bir
geminin TUGS’a kaydedilmis olmas1 ve tescilden sonra ilk alt1 ay icinde
dahi olsa devren satisinin gerg¢eklesmesi durumunda TUGSK m. 12 f. 1
ve f. 2’deki muafiyetler uygulama alani bulacaktir. Ayni sonucun
TUGS’a kaydedilmis bir gemiyi iktisap eden ve sonrasinda yurtdisina
satan bir kisi icin de uygulanmasi yerinde olacaktir. Ne var ki gemi yurt-
disindan ithal edilmis ise, TUGS’a geminin ilk maliki adina kaydinin
yapilmasindan hemen sonra geminin yeni malike devredilmesi ve ilk
kayit tarihinden alt1 ay iginde yurtdigina satisinin yapilmasi durumunda
da TUGSK m. 12 f. 1 ve f. 2°deki muafiyetlerin uygulanamamasi gerek-

tigi sonucuna varilmalidir.

b) Gemi Kira S6zlesmesi Bakimindan Giindeme Gelecek

Istisnalar

Gemi kira sozlesmesi TTK m. 1119°da® su sekilde tanimlanmistir:

“Gemi kira s6zlesmesi, kiraya verenin belirli bir sire icin geminin kulla-
nilmasini, kira bedeli karsiliginda, kiraciya birakmayi Ustlendigi bir s6z-

lesmedir.”

Gemi kira sozlesmesi geregi geminin zilyetligi kiraciya gecer. Kiraci,
TTK m. 1061 f. 2 geregi kendisinin olmayan gemiyi deniz ticaretinde
kendi adi ve hesabina kulan kisidir. Bu kisi, ayn1 hilkiim uyarinca Gglin-

cl kisilerle olan iligkilerinde donatan sayilir.

8 Gemi kira sozlesmesi hakkinda bkz. Yazicioglu, Kender-Cetingil Deniz Ticareti,
315 vd.; Sozer, 390 vd.; Ulgener, M. F.: Carter Sozlesmeleri I, B. 2, Istanbul 2017,
s. 4 vd.
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Bu baslik altinda TUGS a kayith bir geminin bir tguncu kisiye kiralan-
mas1 durumunda TUGSK m. 12 f. 2°de yer verilen istisnalardan kiraya

verenin mi yoksa kiracinin m1 yararlanacagi belirlenmelidir.

TUGS Yonetmeligi m. 4 f. 1 b. (j)’de “ciplak kiralama” tanimina yer
verilmistir®. Bu tanimda gegen kira sozlesmesi, geminin gegici olarak
bir bagka Ulke bayragini cekmesine sebebiyet veren hélleri icermektedir.
TUGS Yonetmeligi m. 12°de ¢iplak kiralama kapsamindaki gemilerin ve
yatlarin TUGS’a kaydedilemeyecegi Ongorilmektedir. Tanim geregi,
asli sicili yabanci bir tlkede olan geminin TUGSK m. 5°te sayilan kisile-
re kiralanmasi sonrasinda, kiracinin TTK m. 941 f. 2 geregi gemiye ge-
cici olarak Turk bayragi cekmesi ve bu siire zarfinda zilyetligindeki ge-
miyi TUGS’a kaydettirip TUGSK m. 12°deki avantajlardan yararlanmasi
mumkiin gozilkmemektedir®®. Ayni sonucun TUGS’a kayith bir geminin
bir yabanciya kiralanip TTK m. 941 f. 1 geregi gegici olarak yabanci
ulke bayragin1 ¢cekmek istemesi halinde de giindeme gelmesi amaca uy-

gun bir yorum olacaktir.

TUGS Yonetmeligi m. 12 dizenlemesinin TUGS’a kayithi bir geminin
bayrak degisikligine gidilmeksizin TUGSK m. 5’te 6ngorilen kosullart
karsilayan bir kisiye kiralanmasi durumunda uygulanmamasi gerekir.

Diger bir ifadeyle TUGS’a kayitli gemi Kkira sdzlesmesine konu edilebilir

% Hiikiimde ¢iplak gemi kiralama (bareboat) tanim su sekilde verilmistir: “Bir lke

bayragindaki geminin, bir donatan/isletici sorumlulugunda baska bir iilke bayragi-
na gegici bir siireyle gecmesini saglayan, geminin giderlerinin kimin tarafindan
hangi olgiide karsilanacagi ozel anlasmalara tabi olan kiralama”. Tanimin elestiri-
si hakkinda bkz. Aybay, “Uluslararast Gemi Sicili”, 71; Ulgener, “Uluslararas1 Ge-
mi Sicili”, 31 - 32.

Bu yénde bkz. Ulgener, “Uluslararast Gemi Sicili”, 31.
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ve kirac1 Turk bayragi altinda bu gemiyi kendi adi ve hesabina isletebi-
lir®2. Kurulacak olan bu kira sézlesmesi TUGSK m. 12 f. 2 geregi damga
vergisine ve harclara; bu islemler nedeniyle alinacak paralar banka ve
sigorta muameleleri vergisine ve fonlara tabi tutulmayacaktir. 2017 yi-
linda yapilan degisiklik sonrasinda gemi Kira s6zlesmesinin eklenmesiy-

le bu husus kanaatimce ag¢ikliga kavusturulmustur.

Gemi kira sozlesmesi uyarinca kiraci kiraya verene kira bedeli 6der.
Kiraci, Gglncl kisilerle navlun s6zlesmesi kuracak, gemiyi kendi adina
isletecek ve gelir elde edecektir. Bu kazanclardan hangisi ya da hangile-
rinin gelir ya da kurumlar vergisine tabi olup olmadigi sorulmasi gere-

ken sorudur.

TUGS’a kayith geminin kiralanmasi1 sonrasinda elde edilen kazancin
kurumlar vergisi ve KDV’den muaf olup olmadigi bakimindan 2018
yilinda Kocaeli Vergi Dairesi Bagkanligi'nin gériisii istenmistir®. Ozel-
ge’de TUGSK m. 12’deki istisnadan yalnizca gemiyi kiract sifatiyla
kendi adina isleten sirketin yararlanabilecegi belirtilmistir®*. Geminin
zilyedi olan ve uglinci kisilere kargi donatan sifatina sahip olan kisinin
kiract oldugu g6z éninde tutuldugunda, Ozelge’deki degerlendirmenin

yerinde oldugunu séylemek muimkundir. Bu durumda varilabilecek bir

92
93

Ayni yonde Ulgener, “Uluslararast Gemi Sicili”, 32.

T.C. Gelir Idaresi Bagkanligi Kocaeli Vergi Dairesi Baskanligi Miikellef Hizmetleri
Grup Miidiirliigii, B.07.1.GiB.4.41.15.01-125.05[6940314340]-1460 sayili Ozelge
<www.lexpera.com.tr>.

Benzer yonde bkz. T.C. Gelir idaresi Bagkanligi istanbul Vergi Dairesi Bagkanlhig
Miikellef Hizmetleri Gelir Vergileri Grup Mudiirliigii, 62030549-125[6-2015/225]-
69775 sayili Ozelge <www.lexpera.com.tr>.; T.C. Gelir idaresi Baskanligi Mugla
Vergi Dairesi Baskanligit Miikellef Hizmetleri Grup Miudirliigii, B.07.1.
GIB.4.48.15.01-125-3385 say1li Ozelge <www.lexpera.com.tr>..
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diger sonug, kira bedelinin TUGSK m. 12 f. 1°deki muafiyete tabi olma-

yacagidir.
c) Finansal Kiralama S6zlesmesi

2017 yilinda yapilan degisiklikte TUGSK m. 12 f. 1 ve f. 2°deki muafi-
yete konu olacak hukuki islemler arasinda finansal kiralama sozlesmesi
saytlmamistir. Yurt disindan finansal kiralama yoluyla temin edilecek
gemiler ve yatlar TUGS un 6zel bir siitununa kaydedilir [TUGSK m. 5 f.
2]. Dolayisiyla geminin maliki yurtdisinda yerlesik bir finansal kiralama
sirketi olsa da TUGSK m. 5’te 6ngorilen kosullar1 karsilayan finansal
kiraci, bu donemde kendi adina islettigi gemiyi TUGS’a kaydedebilecek
ve gemiye Tirk bayragi ¢ekebilecektir. TTK m. 1061 f. 2 geregi ayni
zamanda Uglincu kisilere karsi donatan sayilan finansal kiracinin
TUGSK m. 5 f. 2°de taninan 0zel imkan sayesinde TUGSK m. 12 f.
1’deki istisnalardan yararlanabilecegi sonucuna varilmahdir. Finansal
kiralama sozlesmesinin sonunda bu sozlesme geregi geminin mulkiyeti-
nin finansal kiractya devredilmesi halinde, geminin TUGS’a kaydini
muhafaza eden ve gemiyi kendi adina malik sifatiyla TUGS a kaydetti-
ren finansal kiracindan kayit harci alinmayacagina iliskin acik dizenle-
meye yer verilmistir [TUGSK m. 12 f. 4 b. (d)]. Bu hikmun finansal
kiralama sirketinin yabanci bir Ulkede yerlesik olmasi halinde de uygu-
lanmas1 gerektigini s6ylemek mumkindir. Finansal kiralama sirketinin
Tirk olmas1 durumunda, bu sirkete ddenecek finansal kiralama bedelle-
rinin kurumlar vergisi ya da gelir vergisine tabi olup olmadigi sorusunun
cevabi yoktur. Bu donemde finansal kiraci isleten konumda, finansal

kiralama sirketi ise malik sifatina sahiptir. Bir ist baslikta Kira sdzlesme-
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si gercevesinde 0denen kira bedeli Gizerinde kiraya veren lehine boyle bir
istisnanin uygulanmayacagi saptanmistir. Ancak finansal kiralama sirke-
tine 6denen bedeller olagan gemi kirasindan yuksektir ve s6zlesmenin
sonunda finansal kiraci malik sifatin1 kazanacaktir. TUGSK m. 12 f. 1
anlaminda finansal kiralama sirketi bakimindan®® TUGS’a kayith gemi-
nin devrinden elde edilen kazancin rakamsal karsiligt TUGSK cerceve-
sinde belirsiz gozukmektedir. Bu hususta agik bir diizenleme yapilmasi

yerinde olacaktir.

d) Zaman Carteri S6zlesmesi Bakimindan Glindeme Gelecek

Istisnalar

Zaman carteri sozlesmesi TTK m. 1131°de tanimlanmistir. Kanunda bu
sOzlesmenin taraflar tahsis eden ve tahsis olunan olarak ifade edilmistir.
Tahsis eden geminin ticari yonetimini sozlesmede 6ngorilen sure zar-
finda tahsis olunana birakmakta [m. 1131 f. 1] ve geminin teknik yone-
timi ve zilyetligi tahsis edende kalmaktadir [TTK m. 1131 f. 2]. Bu s0z-
lesmenin hukuki niteligi doktrinde tartismalidir®. Zaman carteri sozles-
mesinde zilyetlik tahsis edende kaldig:i icin, bu s6zlesmeyi gemi kira
sozlesmesi olarak vasiflandirmak mumkin degildir. Geminin zilyedi
olan tahsis edenin TTK m. 1061 anlaminda donatan sifatina sahip oldu-
gunu soylemek muimkindir. Bu sézlesmenin navlun sozlesmesi olarak
nitelendirilmesi durumunda tahsis edene Odenecek olan tahsis Ucreti

% Finansal kiralama sdzlesmesi uyarinca elde edilen kazanglarmn deniz ticareti hukuku

acisindan degerlendirilmesi i¢in bkz. Sezer, 166.

Zaman carteri sdzlesmesinin hukuki niteligi hakkindaki degerlendirmeler igin bkz.
Cakalir, Y.: “Zaman Carteri Sozlesmesi”, Istanbul 1989 (yayimlanmanus dogentlik
tezi), s. 43 vd,; Ulgener, M. F.: Carter Sozlesmeleri II, Zaman Carteri Sozlesmesi,
Istanbul 2016, s. 5 vd.; Sozer, 367-369; Yazicioglu, Kender - Cetingil Deniz Ticare-
ti, 325.
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2017 degisikligi 6ncesinde TUGSK m. 12 f. 1°deki istisnaya tabi olacak-
tir. Ayni sonug siiphesiz ki TUGSK m. 12 f. 2 anlaminda 6denecek
damga vergisi bakimindan da gindeme gelecektir. 2017 yilinda
TUGSK’da yapilan degisiklik ve zaman carteri sozlesmesine yapilan
acik atif sonrasinda her halukarda bu sonuca varilacaktir. Ne var ki tah-
sis olunanin gunct kisilerle kurdugu navlun sézlesmeleri gercevesinde
elde ettigi navlunlar tizerinde boyle bir istisna s6z konusu olmayacaktir.

2013 yilinda kurulan zaman cgarteri sozlesmesinin damga vergisinden
muaf olup olmadigi hakkinda 2017 yilinda Gelirler idaresi Baskanli-
g1’nin goriisii istenmistir®’. Goriisiin TUGSK m. 12 f. 2°de yapilan degi-
siklik sonrasinda istendigi anlasilmaktadir. Ozelge’de TTK m. 1131 vd.
hikumleri gergevesinde zaman carteri s6zlesmesinin Ozellikleri deger-
lendirilmis ancak goriis 2017 yilinda TUGSK m. 12’de yapilan degisik-
lik kapsaminda verilmistir. 27/1/2017 tarihinden itibaren dizenlenen
zaman carteri s6zlesmelerinin TUGSK m. 12 f. 2 geregi damga vergisin-
den muaf oldugu belirtilmistir. Goriise konu edilen zaman carteri soz-
lesmesinin 2013 yilinda kurulmus olmasi sebebiyle bu sdzlesmenin
damga vergisinden muaf olmadig1 agiklanmistir. Bir Ust paragrafta yer
verilen gerekgeler cercevesinde Ozelge’de 2017 yili 6ncesinde varilan
sonucun yerinde olmadigini séylemek mimkundur.

Bir baska Ozelge’de® ise, TUGS a kayitli geminin tahsis olunan tarafin-
dan ticari isletilmesi sebebiyle elde edilen kazanglarin gelir ve kurumlar

vergisinden muaf olup olmadigi degerlendirilmistir. Bu Ozelge 2017

% B.07.1.GIB.4.34.18.01-155-98007 sayil1 Ozelge <www.lexpera.com.tr>..

% T.C. Gelir idaresi Baskanligi Kocaeli Vergi Dairesi Bagkanligi Miikellef Hizmetleri
Grup Miidiirliigii, B.07.1.GiB.4.41.15.01-125.05[69403014340]-1460 sayili Ozelge
<WWW.Iexpera.com.tr>.
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yilinda yapilan degisiklik sonrasinda verilmistir. TUGSK m. 12 f. 1’de
ongorilen imkandan geminin adma kayith malikinin yararlanabilecegi,
tahsis olunanin ise, bdyle bir istisnadan yararlanmasimin mimkin olma-
dig1 agiklanmistir. Yukarida yapilan agiklamalar gercevesinde bu sonu-

cun yerinde oldugunu séylemek mimkund(r.
e) Intifa Hakki

6102 sayili TTK ile gemi sicilinde intifa hakki kurulmasi serbest bira-
kilmistir®®., TTK m. 1059 f. 3 uyarinca intifa hakkinm kurulusunda gemi
ipoteginin kurulusuna iliskin 1015’inci madde uygulama alani bulacak-
tir. Dolayisiyla TTK m. 1015 f. 2 geregi intifa hakkinin kurulusunda da
imzalarin noter tarafindan onaylanmasi ve intifa hakkinin gemi siciline
tescil edilmesi gereklidir [m. 1015 f. 1]. Bu islemlerin harca tabi oldugu
aciktir. Ayni sekilde intifa hakki sahibinin gemi Gzerinde tam yararlan-
ma hakk: vardir [m. 1059 f. 2]. Diger bir ifadeyle bu kisi gemiyi kendi
ad1 ve hesabina deniz ticaretinde isletebilecektir. Benzer sekilde intifa
hakkinin ¢linct bir kisi ile zaman carteri sozlesmesi kurmasi da mim-
kindir. TUGS Yo6netmeligi m. 14 uyarinca TUGS’a tescil islemleri ile,
gemilerin terkin, satig, isim degisikligi, ipotek tescili ve diger benzeri
islemlerde, TTK’nin ilgili hukimleri uygulama alani1 bulacaktir. TUGSK
her ne kadar 6762 sayili TTK doneminde yururlik kazanmig olsa da

mevzuatta TTK’ya yapilan bu atif, 6102 sayili TTK’ya yapilmis sayila-

% Hiikmiin madde gerekgesi su sekildedir: “Maddenin birinci fikrasi, 6762 sayuli

Kanunun 878 inci maddesinin birinci fikrasindan, intifa hakk: kurulmasina konulan
smrlamalar kaldirilmak suretiyle degistirilerek alinmigtir.”, TBMM, Tiirk Ticaret
Kanunu Tasaris1 ve Adalet Komisyonu Raporu (1/324), Sira Sayisi: 96, Dénem: 23,
Yasama Yili: 2, s. 334.
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caktir. Bu bilgiler dogrultusunda TUGS’a kayitli gemiler Gzerinde intifa
hakki tesis edilmesinin 6niinde herhangi bir engel bulunmamaktadir'®.
Bu sonucun yerinde gortlmesi halinde TTK m. 1061 f. 2 anlaminda
Uclincu kisilerle iliskilerinde donatan sayilan intifa hakki sahibinin
TUGS’a kayithi geminin isletilmesinden elde ettigi kazang gelir ve ku-
rumlar vergisinden muaf olmalidir. Ayn1 sonu¢ TUGSK m. 12 f. 2 anla-
minda intifa hakkinin tesisi bakimindan glindeme gelecek harclar icin de
kabul edilmelidir. Gemiler tzerinde intifa hakk: kurulusu bugin itibariy-
la yaygin bir uygulama olmasa da mevzuatin bu ydnde bir ayni hak tesi-
sine izin verdigi g6z Onlnde tutuldugunda, TUGSK m. 12 f. 2’de degi-
siklik yapilarak “intifa hakki”nin da hikimde sayilan hukuki islemler

arasina eklenmesi uygun olacaktir.
f) Sigorta Primi

TUGS’a kayith yolcu gemisini kiralayan ve kendi adina isleten bir Bele-
diye, gemi icin kurulan tekne sigortasi primlerinin banka ve sigorta mu-
ameleleri vergisinden muaf olup olmadig: yolunda Kocaeli Vergi Dairesi
Baskanhigi’nin gériisiinii istemistir'®. Ozelge’de TUGSK m. 12 f. 2°de
sayilan hukuki iglemler arasinda sigorta sozlesmesinin yer almadigi,
sigorta sirketleri tarafindan diizenlenen tekne sigortasi poligeleri icin
6denen primin banka ve sigorta muameleleri vergisine tabi oldugu goru-

st paylagilmistir. TUGS a kayitli gemiler Gizerindeki miulkiyet menfaati-

100 TTK m. 1059 geregi gemiler iizerinde kurulmasi miimkiin kilinan intifa hakki hak-
kinda bkz. Atamer, K.: Gemi ve Ucak Ipoteginin Hukuksal Temelleri, Istanbul
2012, s. 127 - 128; Atamer, Cilt 11, 111.

T.C. Gelir Idaresi Baskanligi Kocaeli Vergi Dairesi Bagkanhigi Miikellef Hizmetleri
Grup Miidiirliigi, B.07.1.GiB.4.41.15.01-BSMV-2011/1-159 sayih  Ozelge
<www.lexpera.com.tr>.
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nin konu edildigi tekne sigortasi, geminin isletilmesinde siirekliligin
saglanmasi bakimindan 6nem tasiyan sozlesmelerdendir. Bu yonde istis-
nanin sigorta s6zlesmeleri icin de benimsenip benimsenmeyecegi kanun

koyucu tarafindan degerlendirilmelidir.
SONUC

Calismada TUGSK’da 2016 ve 2017 yilinda yapilan degisiklikler ince-
lenmistir. Bunlardan ilkinin 6zel maksatli ve 6zel yapili gemilere iliskin
oldugu tespit edilmistir. Kanun degisikligi sonrasinda Bakanlik, yuzer
havuzu, elektrik tretim ve ¢evrim gemisini, enerji Uretim/gevrim aracin
ve sondaj platformunu 6zel maksatli ve 6zel yapili gemiler listesine dahil
etmistir. Boylece gemi niteligi tartismali olan bu araglarin TUGS’a tecil
edilmelerinin yolu agilmis ve maliklerinin TUGSK m. 12 f. 1 ve f. 2°’de
ongoralen mali avantajlardan yararlanmalari mimkin hale gelmistir.
Ancak Deniz ve igsular Genel Miidiirliigii tarafindan belirlenmis olan
gemi sicilleri icin gemi cinsi tanimlar1 listesinde yer verilen petrol plat-
formu, yizer santral, kablo/boru déseme araci, kilavuz romorkdrleri gibi
deniz araglarinin 6zel maksatli ve 6zel yapili gemi listesinde bulunmadi-
g1 gorulmektedir. Listede yer verilen deniz araglarina benzer vasiftaki bu
gibi araglarin 6zel maksatli ve 6zel yapili gemi olarak degerlendirilmesi

amaca uygun gozikmektedir.

Kanun’un 12°nci maddesinde yapilan degisiklik sonrasinda U¢ mali
avantaj daha giindeme gelmistir. Bunlardan ilki, TUGS’a kayitli geminin
sicil degisikligi doguran devren satisindan elde edilen meblagin gelir ya

da kurumlar vergisinden muaf tutulmus olmasidir. Bir diger 6nemli so-
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nug, calismada yer verilen Ozelgeler’den de ortaya ¢iktig1 (izere zaman
carteri ve Kira so6zlesmesindeki damga vergisi ve gelir ya da kurumlar
vergisi muafiyetidir. Sozlesmelerin ismen TUGSK m. 12 f. 2 b. (b)’ye
eklenmesiyle birlikte bu sozlesmelerin damga vergisinden muaf oldugu
acikliga kavusturulmustur. Gemi kira sozlesmesi uyarinca gelir ve ku-
rumlar vergisi muafiyeti gemiyi isleten kiraci, zaman carteri s6zlesmesi
bakimindan da tahsis eden icin giindeme gelecektir. 6102 sayili TTK ile
gemi Uzerinde intifa hakki kurulmasi Gzerindeki sinirlamalar kaldirilmis-
tir. TUGSK m. 12 f. 2’de sayilina hukuki islemler arasina intifa hakkinin
da dahil edilmesi intifa hakkinin kurulusunda dogacak harglar bakimin-

dan da muafiyet bulundugu konusunda agiklik saglayacaktir.
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INTRODUCTION

Turkish International Ship Registry (“TISR”) was established with the

Turkish International Ship Registry Act published in 1999 and the Law
on Amending the Statutory Degree no. 491 (“TISRA”)!. Two amend-
ments were made in TISRA in 2016 and 2017. This study will endeav-

our to evaluate the judgments rendered by administrative and civil courts

before and after these amendments and the said amendments will be

1
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Kender, R.: Deniz Ticareti Hukuku I, B. 16, Istanbul 2010, p. 86 etc.; Tekil, F.:
Deniz Hukuku, istanbul 2001, p. 112 etc. (Deniz Hukuku); Can, M.: Deniz Ticareti
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295 etc. (Cilt I); Yazicioglu E.: Kender - Cetingil Deniz Ticareti Hukuku, B. 16, Is-
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Uluslararast Gemi Sicili Kanunu ve Yonetmeligi Hakkinda”, Deniz Hukuku
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Light, D.: “Tiirk Uluslararas1 Gemi Sicili Kanunu ile Getirilen Diizenlemeler”, Is-
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lendirilmesi”, Ankara Barosu Dergisi, 2014, C. 72, S. 2, p. 270 etc. (“Deger-
lendirme”); Kurt, H.: Tiirk Uluslararasi Gemi Sicili, Ankara 2020; Yigen, S.: “Tiirk
Uluslararast Gemi Siciline Kayitli Gemilere Taninan Ayricaliklar”, TAAD, 2015,
C. 6, S. 22, p. 527 etc. For a study evaluating TISR with regard to tax law see.
Sezer, O.: Tirk Hukukunda Gelir Vergisi ve Kurumlar Vergisi Baglaminda Deniz
Ticaretinin Vergilendirilmesi, Istanbul 2020, p. 180 etc.
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evaluated in accordance with the Rulings? published by the Turkish
Revenue Administration. The study will first address the statistics as to
the ship registries, in which the trading vessels carrying Turkish flag are
registered, and later explanations will be presented in line with the legis-
lation, judicial decisions and the Rulings.

I. STATISTICS AS TO VESSELS REGISTERED IN THE
TURKISH INTERNATIONAL SHIP REGISTRY

The statistics on the Turkish commercial fleet® is annually published by
the istanbul and Marmara, Aegean, Mediterranean, Blacksea Regions
Chamber of Shipping (IMEAK) in the maritime sector report®. In addi-
tion, the website of IMEAK contains similar information, on monthly®
basis. The last published sector report belongs to 2020. While the report
contains statistics relating to vessels of 1000 gross tonnes (“GRT”)® and
above, the information on the website is about vessels of 300 GRT and

above’.

2 The Ruling texts were accessed via www.lexpera.com.tr database.

8 For evaluations on the distribution of vessels carrying the Turkish flag to the regis-
tries with regard to their carriage capacities as of 2018 see. Atamer, Cilt I1, 49 - 50.

4 IMEAK, Maritime Sector Report, Istanbul 2020, <https://www.denizticaret
odasi.org.tr/media/SharedDocuments/sektorraporu/sektor_raporu_tr_2020.pdf>
(accessed on 17/3/2021). For another statistics see General Directorate of Maritime
Affairs  “Fleet  Statistics”,  <https://denizcilikistatistikleri.  uab.gov.tr/filo-
istatistikleri> (accessed on 17/3/2021).

5 See. <https://www.denizticaretodasi.org.tr/tr/sayfalar/deniz-ticaret-filomuzla-ilgili-
sayisal-veriler> (accessed on 17/3/2021).

6 IMEAK, 46.

" For Marc 2021 data see <https://www.denizticaretodasi.org.tr/media/Shared
Documents/filo-verileri/mart2021tr.pdf> (accessed on 17/3/2021).

DEHUKAMDER - Volume: 3/ Issue: 2 / Year: 2020, pp. 765 - 802



768 Turkish International Ship Registry

The number of Turkish flagged vessels of 300 GRT and above is 1097
as of March 2021. 345 of these are registered in the National Ship Regis-
try (NSR) and 752 in TISR. When the ratio of the numbers is examined,
it is seen that approximately 32% of the Turkish vessels are registered to
NSR and 68% to TISR. The number of Turkish vessels of 1000 GRT
and above is 516. 71 of these are registered in NSR and 445 in TISR.
When the ratio is considered, approximately 14% of the Turkish vessels
of 1000 GRT and above are registered in NSR and 86% in TISR.

When the statistics regarding the carry capacity over dead weight tonnes
(“DWT”) of the vessels of 300 GRT and above is considered, the total
Turkish vessel tonnage is 6.540.833 DWT. While 7% of the total dead
weight tonnes is registered in the NSR, 93% is registered in TISR. In
vessels of 1000 GRT and above this ratio is 2% for NSR and 98% for
TISR.

As can be seen, Turkish commercial vessels are mainly registered in
TISR. When the economic advantages® which the TISR provides are
considered, this result is not surprising. It is another issue to be ad-
dressed in this study why some commercial vessels are still registered in

NSR, despite these commercial advantages.

& For economical advantages of TISR see Ulgener, “Uluslararasi Gemi Sicili”, 28
etc.; Aybay, “Uluslararasi Gemi Sicili”, 70; Demirkiran, 152 etc.; Tekil, Deniz
Hukuku, 116; Can, 76 etc.; Eksi, 208 etc.; Atamer, Cilt I, 298 etc.; Yazicioglu,
Kender-Cetingil Deniz Ticareti, 127; Kurt, “Degerlendirme”, 280 etc.; Yigen, 542
etc.; Sezer, 197 etc.
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II.AMENDMENTS TO THE TURKISH INTERNATIONAL SHIP
REGISTER ACT

A) AMENDMENT MADE IN 2016 WITH LAW No. 6745

With Articles 47 and 48 of the Law on Project-Based Supporting of In-
vestments and Amendments on Some Laws and Statutory Decrees, No.
6745 (“Law No. 6745), Articles 2, 4 and 12 of the TISRA were amend-

ed and the temporary Article 2 was annexed to the Act®.
B) AMENDMENT MADE IN 2017 WITH LAW No. 6770

With Article 14 of Law on Amendment of the Turkey Retirement Fund
Law and Some Laws and Statutory Decrees, No. 6770 (“Law No.
6770”), paragraph 2 of Article 2 in TISRA was annexed a second sen-
tence. With Article 15 of the Law No. 6770 a temporary Article 3 was
annexed to TISRA,

® Law No: 6745, Official Gazette D: 7/9/2016, No: 29824. For the Preamble see
Grand National Assembly of Turkey Legislative session: 26, Legislative Year: 1,
No: 411, Draft Law on Establishing the Turkish Sovereign Wealth Fund and
Amendments in Some Laws and Statutory Decrees (1/750); Private Members Bill
by Istanbul Deputy Mehmet Akif Hamzagebi on Amendment of the Law Support-
ing the Development of Forest Villagers and Valuation of Lands Excluded from the
Treasury Forest Borders and Sale of Agricultural Lands Belonging to the Treasury
(2/571); and Planning and Budget Committee Report, <https://www.tomm.gov.tr/
sirasayi/donem?26/yil01/ss411.pdf> (accessed on 17/3/2021).

10 Law No: 6770, Official Gazette D: 27/1/2017, No: 29961. For preamble text see.
Grand National Assembly of Turkey Legislative Session: 26, Legislative Year: 2,
No: 446, Draft Law on Establishing the Turkish Sovereign Wealth Fund and
Amendments in Some Laws and Statutory Decrees (1/796), and Planning and Budget
Committee Report, <https://www.tbmm.gov.tr/sirasayi/donem26/yil01/ss446. pdf.>
(accessed on 17/3/2021).
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I11. EVALUATION OF THE AMENDMENTS

A) AMENDMENTS RELEVANT TO THE DEFINITION OF
SPECIAL PURPOSE VESSELS AND SPECIALLY BUILT
VESSELS

First of the amendments made with Law no. 6745 was in Article 2 of
TISRA. The definition of vessel given in Article 2(1.a) was amended
and the definition of “special purpose and special structured vessel”” was

annexed to the Law?’.

The definition of vessel in Article 2 of the law which was, “all kinds of
cargo, passenger and offshore fishing vessels used for commercial pur-
poses” amended as “all kinds of cargo, passenger and offshore fishing
vessels and special purpose and special structured vessels used for
commercial purposes in cabotage and extra-cabotage waters”. AS is
seen, the expressions “in cabotage and extra-cabotage waters” *? and
“special purpose and special structured vessels” were annexed to the
beginning and to the end of the provision. Any legislative intention was

not provided for these amendments.

' For evaluations on seagoing vessels before the amendment see Aybay,
“Uluslararast Gemi Sicili”, 67; Ulgener, “Uluslararas1 Gemi Sicili”, 23, 29 - 30;
Demirkiran, 148; Tekil, 114, Can, 72 (fn. 98). For the explanations after amend-
ments see. Atamer, Cilt I, 685 - 687; Sozer, 96; Yazicioglu, Kender - Cetingil Deniz
Ticareti, 122 - 123; Sezer, 190 - 191.

12 Vessels and yachts registered in the TISR fly the Turkish flag. [TISRA Art. 7(1)].
However, for these vessel to benefit from the cabotage monopoly, they should meet
the conditions determined in Article 940 of the TCC [Art. 7(2)] It is possible to as-
sert that this amendment to the vessel definition is not significant considering Art.
7(2) provisions. With this annex, it is once again emphasized that a vessel regis-
tered in TISR can benefit from cabotage monopoly and international transportation.
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The definition was annexed to Subparagraph (1) of the same Article
which is related to the meaning of special purpose and special structured

vessels. The definition states

“floating seagoing vessels, types and characteristics of which are deter-
mined by the Ministry, operated for a special purpose and equipped for

this purpose”
as special purpose and special structured vessels®3.

When the TISRA text prior to this amendment is skimmed through, it is
seen that special purpose and special structured vessels are included Ar-
ticle 4(1(c)), which defines the vessels and yachts that can be registered
in TISR. After subparagraphs (a) and (b) of the said provision deter-
mined which vessels and yachts can be registered in TISR, subparagraph
(c) stated that it was also possible to register the special purpose and
special structured vessels of 300 GRT and above, imported from foreign
countries. Since the said seagoing vessels were not included in the vessel
definition in Art. 2 of the TISRA, an interpretation issue could arise that
only imported special purpose and special structured vessels could be
registered in this registry. With the annexation of the special purpose and
special structured vessels to the vessel definition, this issue was elimi-

nated, and in accordance with Art. 4 of TISRA, it was clarified that spe-

13 A similar definition was already provided in Art. 4(1.d) of the Turkish International
Ship Registry Regulation (“TUGS Regulation”) (Official gazette D: 23/6/2000 No:
24088) before this amendment. For the debate that the inclusion of the definition of
special purpose and special structured vessels caused ambiguity, that public admin-
istration was invested an extensive power, that many vessels of different types
could be included in and excluded from this definition based on this power see.
Sozer, 96.
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cial purpose and special structured vessels were included in the types of
vessels enabled for registration as per subparagraphs (a) and (b). This

intention was explicitly stated in the preamble of the article!4.

After TISRA entered into force, a list for special purpose and special
structured vessels was published. It is noted that amendments were made
to this list in 2016%, 2018 and 2020%". In these amendments, it is seen
that floating dock'® was added in 2016, energy production and conver-
sion vessel'® and energy production/conversion vehicle?® was included in
2018, and drilling platform?! was inserted in 2020. Especially with the

inclusion of floating dock?? and drilling platform, which were debated

14 <«Lack of any definition in Law No. 4490 for special purpose and special structured
vessels in Article 4(1.c) of Law No. 4490 caused doctrinal debates, and there was a
consensus on bringing restrictions on these vessels by imposing a legal definition,
types of which were determined by the Ministry of Transportation, Maritime and
Communication. Thus, it is aimed to eliminate reservations regarding the scope of
the said Law by making definitions of special purpose and specially built vessels.”
Grand National Assembly of Turkey Legislative Session: 26, Legislative Year: 1,
No: 411, p. 16 [preamble to Art. 39].

5 For the list published in 2016 see <https://www.denizticaret odasi.org.tr/tr/
sirkuler/turk-uluslararasi-gemi-siciline-tescil-edilecek-ozel-maksatli-ozel-yapili-
gemiler-listesi-8990> (accessed on 17/3/2011).

6 For the list published in 2018 see <www.denizticaretodasi.org.tr/tr/sirkuler/turk-
uluslararasi-gemi-siciline-tescil-edilecek-ozel-maksatli-ozel-yapili-gemiler-listesi-
10168> (accessed on 17/3/2011).

17 For the list published in 2020 see <https://www.denizticaretodasi.org.tr/tr/sirkuler/-
ozel-maksatli-ozel-yapili-gemiler-listesi--hk-12336> (accessed on 17/3/2011).

18 Floating dock was included in the list with the vessel code 5504.

19 Included in the list with the vessel code 3214 with the Approval of the Ministry of
Transportation and Infrastructure No. 28254 dated 18/6/2018.

20 Included in the list with vessel code 5523.

2L Endorsed to be included in the list with the vessel code 5515 via the Committee

established by the Approval of the Office No. 53885 dated 29/9/2020.

For evaluations regarding this marine vehicle see Okay, M. S.: Deniz Ticareti

Hukuku I, B. 3, Istanbul 1970, p. 83; Kalpsiiz, T.: Deniz Ticareti Hukuku, C. 1, An-

kara 1971, p. 81; Caga - Kender, 47 (fn. 2); Aybay, G.: Deniz Ticaret Hukuku ile
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whether to be included in the definition of vessel with regard to Article
931(1) of Turkish Code of Commerce No. 6102 (“TCC”)?, the way for

the registration of the said vehicles in TISR is opened.
1- Evaluation Regarding Floating Docks

Marine vehicles which do not have vessel characteristics are listed under
vessel code 55%*. The floating dock, given the vessel code 5504 in the
list including the vessel type definitions for ship registry, is defined as

follows?:

“docks, in which vessels are taken, built for rendering maintenance-repair

services”

a) State Council Decision as to the Floating Dock Registered in
TISR

In the decision of 4" Department of the Turkish State Council?® rendered
in 2008, it was debated whether the floating dock registered in TISR
could benefit from the economic advantages envisaged in Art. 12 para-
graphs (1) and (2). The State Council asserted that the economic ad-

ilgili notlandirilmis Yargitay Kararlari, Istanbul 2000, p. 51 etc. (Yargitay
Kararlarr); Tekil, 71 etc.; Atamer, Cilt I, 659 - 661; Yazicioglu, 48 (fn. 77); Sozer,
28; Siizel, C.: “Tiirk Mevzuatinda Gemi Tanim1”, Prof. Dr. Rona Serozan’a Ar-
magan, C. 2, Istanbul 2010, p. 1616 (fn. 4), 1643 (“Gemi”).

23 Official Gazette D: 14/2/2011, No: 27846. As for recent text of the law see

<https://www.mevzuat.gov.tr> (accessed on 17/3/2021).

General Directorate of Seas and Internal Waters Regulation, “Vessel Type Defini-

tions for Ship Registry”, 2019, https://denizcilik.uab.gov.tr/uploads/pages/gemi-

cins-tanimlari/gemi-cins-tanimlari.pdf (accessed on 17/3/2021), p. 30.

% See. <https://denizcilik.uab.gov.tr/uploads/pages/gemi-cins-tanimlari/gemi-cins-
tanimlari.pdf> (accessed on 17/3/2021), p. 30.

% 4" Department of Turkish State Council, 27.03.2008, E. 2007/4096, K. 2008/1176
<http://emsal.danistay.uyap.gov.tr/ accessed on 17/3/2021>.
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vantages in Art. 12 were allocated to vessels and yachts registered in
TISR as per the said provision, and the vessel was defined as all kinds of
cargo, passenger and offshore fishing vessels used for commercial pur-
poses in Art. 2 of TISRA. Due to lack of a clear definition in TISRA for
what a vessel is, Art. 816(1) of the Turkish Commercial Code No. 6762
(“TCC No. 6762) 2" was taken into consideration?®, and it was decided
that despite the fact that the floating dock could move on the sea by tow-
ing, its purpose was not to navigate and it did not fall under the defini-
tion of vessel, thus it could not benefit from the economic advantages
provided by Art. 12 of TISRA. Although the appropriateness of the deci-
sion is controversial, the inclusion of special purpose and special struc-
tured vessels in the vessel definition in Art. 2(1.a) of TISRA, and the
inclusion of the floating dock in this list by the Ministry?® the same year,
ended this controversy.

b) Ruling No. 5/1/2018

A shipyard asking for an opinion from the Turkish Revenue Administra-
tion, Large Taxpayer Office, requested an information on which reve-
nues, resulting from the operation of a floating dock, would be exempt

21 Official Gazette D: 9/7/1956, No: 9353. For the latest version of the Act abolished
on 1/7/2012 see.: <www.mevzuat.gov.tr> (accessed on 17/3/2021).

28 For the definition in Art. 816(1) of the TTC No. 6762 see Caga - Kender, 45 etc.;
Kalpsiz, 76 etc.; Okay, 78 etc.; Tekil, 67 etc.; Can, 15 etc.; Aybay, Yargitay
Kararlari, 51 etc.; Atamer, Cilt I, 655 etc.; Damar, D.: “Gemi Niteliginde Olmayan
Deniz Araglari ve Catma”, Prof. Dr. Rona Serozan’a Armagan, C. 1, Istanbul 2010,
p. 751 etc.; Siizel, “Gemi”, 1616 - 1617.

29 |bid. 15.
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from corporate tax®. It was explained that the floating dock had a TISR
attestation dated 2017 and had the characteristics of a special purpose
and special structured vessel. From this information, it is possible to
assert that the said floating dock was registered in TISR by the shipyard
after the amendment to the Act made in 2016. Article 12(1) of TISRA
states that revenues earned from the operation of vessels registered in
TISR are exempt from corporate tax. In the Ruling that addresses which
revenues earned from the operation of the floating dock owned by the
shipyard would be considered as such, it was stated that all revenues
earned from maintenance, repair and other services rendered in accord-

ance with the purpose of the floating docks would be considered.

2- Electric Production and Conversion Vessel, Energy

Production/Conversion Vehicle

With the “Approval” of the Ministry No. 48254 dated 18/6/2018, energy
production and conversion vessel and energy production/conversion
vehicle were included in the special purpose and special structured ves-

sel list3L,

Energy production and conversion vessel is defined as follows®?:

“special purpose and specially built vessel, built or converted to generate
electricity using oil derivatives and natural gas, other than the generators

powering the main engine and auxiliary systems, not used in any ways to

30 Turkish Revenue Administration, Large Taxpayer Office, Directorate of Taxpayer
Services, advance Ruling No. B.07.1.GIB.4.99.16.02-125[5]-252 (www.lexpera.com.tr).

31 |bid. 16.

32 General Directorate of Maritime Affairs, 11 [vessel code 3214].
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carry commercial cargo, other than storing the fuel to be used, only used

for delivering the electricity produced to another facility or consumer”
Energy production/conversion vehicle is defined as follows®3:

“special purpose and specially built vessel, built or converted to generate
electricity using oil derivatives and natural gas, not used in any ways to
carry commercial cargo, other than storing the fuel to be used, only used

for delivering the electricity produced to another facility or consumer”

As is seen, the definitions for both vehicles are similar. The only differ-
ence that could be noted is that the latter was not required to have a main

engine.

It is seen that these vessels have been used recently to meet the electrici-
ty needs of the underdeveloped countries®*. After the amendment to the
list of special purpose and special structured vessel, the obstacle before
the said marine vessels to be registered in TIRS was removed. The own-
er of a vessel, which had been registered in TIRS as an energy produc-
tion and conversion vessel, requested an opinion from Turkish Revenue
Administration relating to corporate tax exemption for the revenues
earned by this vessel®. It was stated that the revenues earned by the
owner company by making agreements with foreign countries to dock its

vessel to the ports of the relevant country and to conduct electric produc-

33 General Directorate of Maritime Affairs, 32 [vessel code 5523].

3 For the types of vessels used in these projects and the topic of the projects see
<http://www.karpowership.com/en/> (accessed on 17/3/2021).

3 Turkish Revenues Administration, Large Taxpayers Office, Directorate of Taxpayer
Services, Advance Ruling No. 64597866-125.05-6232 <www.lexpera.com.tr>.
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tion, energy conversion and sale, or the revenues earned by the operation

of the vessel under the agreement, were exempt from corporate tax.
3- Drilling Platform

It is seen that drilling and survey vessels were already included in the
special purpose and specially built vessels list before 20172¢. These ves-

sels are defined as follows®’:

“vessels, built with special equipment or converted, with drilling and sur-

veying capabilities”
Drilling platform®®, which is considered among marine vehicles that do

not have vessel characteristics®®, was added to the list after the amend-

ment made in 2020. These vehicles are defined as below*:

“specially equipped marine vehicles in the form of platforms without en-

gines, built by design for searching water, oil, etc. at the seabed”

It is found that the oil platform®!, included in the ship list under the same
category, was not included in the special purpose and specially struc-

tured vessel list. Since the definition of the drilling platform contained

% This vehicle is included in the special purpose and special structured vessels list
with vessel code 420. For the list see footnote 15 above.

37 General Directorate of Maritime Affairs, 24.

3 For a detailed evaluation about the vessel characteristics of this vehicle see Damar,
760 etc.; SOzer, 28 etc.

3 It is listed among vehicles that do not have vessel characteristics in the list of ma-
rine vehicles with vessel code starting with 55, see. General Directorate of Maritime
Affairs, 30 - 32.

40 For the definition of this marine vehicle with vessel code 5515 see General Direc-
torate of Maritime Affairs, 31.

41 The oil platform with vessel code 5511 is defined as “marine vehicles with special
equipment and design to concoct oil survey and drilling at sea, without engine”, see
General Directorate of Maritime Affairs, 31.
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oil survey activities, it is possible to argue that the oil platform should be
included in this list or marine vehicles, which are allowed to be regis-
tered in TISR as oil platform should be interpreted from a wider perspec-
tive. It is possible to make a similar comment for floating energy plant*2.
It seems appropriate that this marine vehicle that is used to generate
electricity but does not have self-propulsion® to be included in the spe-

cial purpose and specially built vessels list.

When the list of cargo vessels which are appropriate to be registered in
TISR and the vessel definitions list published by the Ministry are evalu-
ated together, it seems not possible, as of today, for hoppy/dummy
barge**, fuel barge*, water barge®®, floating bridge*’, floating pier*®,
float*®, hopper barge®, floating facility®!, floating crane®? that is not

covered by Art. 931 of TCC, pontoon®, barge®, lighter®®, beacon plat-

42 This marine vehicle is defined as “floating, pushed or towed marine vehicles de-

signed for generating electricity using solid or liquid fuel”, see General Directorate

of Maritime Affairs, 31 [vessel code 5518].

This interpretation was built on the expression “pushed or towed” in the definition.

As per Art. 931(1) of TCC, presence or lack of self-propulsion does not affect the

vessel characteristics of the vehicle.

4 For the definition of this vehicle with vessel code 5501 see General Directorate of
Maritime Affairs, 30.

4 General Directorate of Maritime Affairs, 30 [vessel code 5502].

4 General Directorate of Maritime Affairs, 30 [vessel code 5503].

47 For the definition of this vehicle with vessel code 5505 see General Directorate of
Maritime Affairs, 30.

4 For the definition of this vehicle with vessel code 5501 see General Directorate of
Maritime Affairs, 30.

4 General Directorate of Maritime Affairs, 30 [vessel code 5507].

0 General Directorate of Maritime Affairs, 30 [vessel code 5508].

51 General Directorate of Maritime Affairs, 30 [vessel code 5509].

52 General Directorate of Maritime Affairs, 30 [vessel code 5510].

53 For the definition of this vehicle with vessel code 5501 see General Directorate of
Maritime Affairs, 31.
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form®®, cable/pipe laying vehicle®’, floating energy plant®®, floating res-

taurant>, floating factory®, floating hotel®!, floating house®?, floating

guesthouse®?, survey vessel®, concrete spar buoy®® and fish farm feeding

float® to be registered in TISR.

4- Tugboat

One of the marine vessels included in the special purpose and special

structured vessels list is the seagoing tugboat®’. Tugboats are listed un-

54

55

56
57

58
59
60
61
62
63
64
65
66
67

For the definition of this vehicle with vessel code 5501 see General Directorate of
Maritime Affairs, 31.

For the definition of this vehicle with vessel code 5501 see General Directorate of
Maritime Affairs, 31.

General Directorate of Maritime Affairs, 31 [vessel code 5516].

“Cable laying vessel” included in the special purpose and specially built vessels list
with the vessel code 4913, and the “pipe laying vessel” with vessel code 4918. Ca-
ble laying vessel is defined as “specially equipped vessels built or transformed to be
used in cable laying operations on the seabed”. Pipe laying vessel is defined as
“specially equipped vessels designed for laying pipes on the seabed”, see. General
Directorate of Maritime Affairs, 27. Cable/pipe laying vehicle, characterized with
vessel code 5517, on the other hand, is defined as “specially equipped marine vehi-
cles, without an engine, designed for laying cable/pipe at sea”. This vehicle with
the vessel code 5517 is not included in the special purpose and specially built ves-
sels list. It is understood that the sole difference between these marine vehicles is
the lack of engine power.

General Directorate of Maritime Affairs, 31 [vessel code 5518].

General Directorate of Maritime Affairs, 31 [vessel code 5519].

General Directorate of Maritime Affairs, 31 [vessel code 5520].

General Directorate of Maritime Affairs, 32 [vessel code 5521].

General Directorate of Maritime Affairs, 32 [vessel code 5522].

General Directorate of Maritime Affairs, 32 [vessel code 5524].

General Directorate of Maritime Affairs, 32 [vessel code 5525].

General Directorate of Maritime Affairs, 32 [vessel code 5526].

General Directorate of Maritime Affairs, 32 [vessel code 5527].

In the 23" row of the special purpose and specially built vessel list, this marine
vehicle is included with vessel code 4304.
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der vessel code 43 in the vessel type definitions for the ship registry®.

These are offshore tugboats and pilot tugboats.

Offshore tugboat is defined as follows®®:

“vessels designed and built for offshore conditions, and equipped with a
towing crane with automatic release mechanism that can be controlled
from the bridge, especially with high manoeuvrability and tow power cer-

tificate from a classification society authorised by the Administration”

The part of the definition after “especially” is the same for pilot tug-
boats. The difference of the pilot tugboats is related to the sea area they

are used in. The definition is as follows™:

“vessels that can be used in harbours and areas with limited vessel ma-
noeuvre areas, that can be used in piloting manoeuvres such as berth-

ing, unberthing, stern mooring and rotating”

When Turkish maritime trade statistics are considered, 70 of the tug-
boats of 300 GRT and above are registered in NSR, 58 are registered in
TISR as of debut 202071, As of March 2021, there is only one tugboat of
1000 GRT and above registered in NSR, and there is no tugboat of such

volume registered in TISR™.

Whether these tugboats are vessels and whether they are entitled to bene-

fit from the advantages accorded in TISR had been subject to decisions

8 General Directorate of Maritime Affairs, 25.

8 General Directorate of Maritime Affairs, 25 [vessel code 4304].

0 General Directorate of Maritime Affairs, 25 [vessel code 4305].

L See. <https://www.denizticaretodasi.org.tr/tr/sayfalar/deniz-ticaret-filomuzla-ilgili-
sayisal-veriler> (accessed on 17/3/2021).

2 IMEAK, 46.
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rendered by 4" department of the State Council in 2015 and 201673, All
decisions given before the amendment made to vessel definitions in
TISRA in 2016. The State Council, considering the vessel definition in
TISR before the amendment and the definition in Articles 816 and 931
of the TCC No. 6762, concluded that the tugboat has the vessel charac-
teristics in Art. 931 of TCC'. Later, as per Art. 2(1.b (a)) of TISRA, the
Council continued on evaluating whether the tugboat was a cargo or
passenger vessel. In the preamble of the decisions, it was stated that ren-
dering towing and escorting services to vehicles operated at sea may be
deemed as cargo and passenger transportation service, and these vehicles

3 4th department of Turkish State Council, 4.11.2015, E. 2012/3408, K. 2015/5056
<www.lexpera.com.tr>; 4th department of Turkish State Council, 16.03.2016, E.
2013/3543, K. 2016/1137 <www.lexpera.com.tr>; 4th department of Turkish State
Council, 16.03.2016, E. 2013/2603, K. 2016/1136 <www.lexpera.com.tr>; 4th de-
partment of Turkish State Council, 16.03.2016, E. 2015/1443, K. 2016/1142
<www.lexpera.com.tr>; 4th department of Turkish State Council, 16.03.2016, E.
2014/8925, K. 2016/1141 <www.lexpera.com.tr>; 4th department of Turkish State
Council, 16.03.2016, E. 2014/2222, K. 2016/1140 <www.lexpera.com.tr>; 4th de-
partment of Turkish State Council, 16.03.2016, E. 2014/2183, K. 2016/1139
(www.lexpera.com.tr); 4th department of Turkish State Council, 16.03.2016, E.
2013/6738, K. 2016/1145 <www.lexpera.com.tr>; 4th department of Turkish State
Council, 16.03.2016, E. 2013/5480, K. 2016/1137 <www.lexpera.com.tr>.

" The decisions were taken by majority of votes. The explanation for counter vote
was accessed in one of these decisions. After it was stated, in the counter vote, that
all kinds of cargo, passenger and offshore fishing vessels used for commercial pur-
poses and registered in TISR could benefit from the exemptions mentioned in the
law, an evaluation regarding Art. 816(1) of the TCC No. 6762 and concluded that
the main purpose the tugboats were assigned did not require navigation at sea and
these vehicles did not have vessels characteristics, and thus they could not benefit
from the exemptions defined in TISRA, see. 4" Department of Turkish State Coun-
cil, 16.03.2016, E. 2013/5480, K. 2016/1137 <www.lexpera.com.tr>. It should be
argued that the conclusion that tugboats are not deemed vessels in the explanation
of the counter vote is inappropriate regarding Articles 816(1) and 931(1) of respec-
tively TCC No. 6762; TCC No. 6102. Considering that the assigned purpose of the
tugboat is to berth and unberth the vessels in berthing areas, it is evident that the
tugboat has to navigate to fulfil the purpose it is assigned.
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contributed in navigation activities, and thus the tugboats were consid-

ered as vessels within the scope of TISRA.

The legal status of the towing operation is controversial in the doctrine™.
Although there is a view that this activity is a freight contract, the pre-
vailing opinion is that it is an agency agreement.”®. In my opinion, it
does not seem possible to consider tugboats as cargo vessels. According-
ly, it can be argued that the judgments rendered by the State Council are
not pertinent. After the amendments made in 2016, whether tugboats are
in the special purpose and special structured built vessels list, will de-
termine if tugboats can be registered in TISR. Considering that only off-
shore tugboats are included in the said list, it is possible to assert that it
is not possible for the pilot tugboats to be registered in TISR as per the
current legislation. Yet, the presence of tugboats registered in NSR as of
2020 confirms this conclusion’’. Another document approving this con-
clusion is the list that contains the names and codes of cargo, passenger
and offshore fishing vessels deemed suitable for registration in TISR'®,

> For the concept of towage see Cakalir, Y.: Rémorkaj Sozlesmesi, Ankara 1985, p.
35 (Rémorkaj); Tekil, F.: Deniz Nakliyati ve Sigorta Hukukunda Kurtarma ve
Yardim, Istanbul 1966, p. 28 etc.; Demir, 1.: “Tirk Hukukunda Kilavuzluk ve
Roémorkaj Hizmetleri”, Deniz Hukuku Dergisi, 2011, C. 11, S. 1 - 4, p. 354 etc. For
a comprehensive evaluation of the scope of the Convention see Cakalir, Rémorkaj,
45 etc.; Kender, R.: Denizde Kurtarma - Yardim (1910 Tarihli Briiksel Kon-
vansiyonu ve Tiirk Hukukuna Gore), Istanbul 1962, p. 48.

6 Cakalir, Romorkaj, 48 etc.

T See <https://www.denizticaretodasi.org.tr/tr/sayfalar/deniz-ticaret-filomuzla-ilgili-
sayisal-veriler> (accessed on 17/3/2021).

8 The annex of the text of the 2018 Amendment to the special purpose and specially
built vessels list also contains a list titled EU compatible names and codes of cargo,
passenger and offshore fishing vessels accepted for registration in TISR. For this
list see <www.denizticaretodasi.org.tr/tr/sirkuler/turk-uluslararasi-gemi-siciline-
tescil-edilecek-ozel-maksatli-ozel-yapili-gemiler-listesi-10168> (a.0. 17/3/2011).
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This list does not contain the tugboat. Considering that pilot tugboats

operate in harbour areas, this activity rests under cabotage monopoly as

per Act no. 8157, For these vessels to benefit from the cabotage regie,

carrying Turkish flag is one of the conditions which is sought®. There-

fore, these vessels should be registered in NSR or TISR. Since registra-

tion of these vessels in TISR seem blocked as of today, it seems an obli-

gation for these vehicles to be registered in NSR.

79

80

Law on Maritime Transportation on Turkish Coasts (Cabotage), and on Perfor-
mance and Commerce in Harbours and Territorial Seas, Law No.: 815, Official Ga-
zette D: 29/4/1926, No: 359. On Cabotage Regie see. Yazicioglu, E.: “Avrupa Birl-
igi’'ne Uyum Siirecinde Tiirk Hukukunun Deniz Kabotaji Tekeline iliskin Sorun-
lar1”, Deniz Hukuku Dergisi, 2001 - 2002, C. 6 - 7, S. 1 - 4, p. 68 etc.; Suzel, C.:
“815 Sayil1 Kabotaj Kanunu'nun Tiirk Ticaret Kanunu ve Avrupa Birligi Mevzuati
Uyarinca Degerlendirilmesi”, Bahgesehir Universitesi Hukuk Fakiiltesi Dergisi,
2015, C. 10, S. 135 - 136, p. 29 etc.; Atamer, Cilt I, 724 etc.; Demir, 1.: “Kabotaj
Kanunu Uzerine Bazi Diisiinceler”, TFM, 2020, p. 60 etc.

The text of Art. 1(1) of Act No. 815 can be expressed in Modern Turkish as fol-
lows: “Embarking and transportation of goods and passengers from one point of
the Turkish coast to another point, and all towage, pilotage services in the harbours
and on the coasts and all other harbour services are conducted by Turkish flagged
vessels” [Art. 1(c)]. As is seen, towage and pilotage services are included in the
cabotage monopoly. As per Art. 7(2) of TISRA and Art. 823 of TCC No. 6762 (Art.
940 of the obsolete TCC), it is stated that vessels and yachts that do not have the
right to fly the Turkish flag shall not benefit from the provisions of Cabotage Act
No. 815. The preamble to the provision is as follows: “Vessels and yachts regis-
tered in the Turkish International Ship Registry are entitled and obliged to carry
the Turkish Flag, and thus they are provided with all rights bestowed by the nation-
al legislation to the Turkish flagged vessels and yachts. As per Article 823 of the
Turkish Code of Commerce, the operation of vessels and yachts that do not have the
right to carry the Turkish Flag is prevented in the cabotage transport, and the leg-
islation to be applied in case of illegal behaviour is determined.” See Grand Na-
tional Assembly of Turkey, Draft Law on the Turkish International Ship Registry,
and Planning and Budget Committee, Health, Family, Labour and Social Affairs,
and Industry, Trade, Energy, Natural Resources, Information and Technology
Committee Reports (1/507), Grand National Assembly of Turkey Session: 21, Year:
2 No: 217 [preamble to Article 7].
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5- Agency Boat and Mooring Boat

“Service vessels” are regulated under the subtitle 49 of the document
giving the definitions of types of vessel for ship registry. the. Agency

boat®!, mooring boat®? and pilot boat®® are considered among these vessels.

Agency boat and mooring boat were subjects of a decision® rendered by
the 17" Commercial Court of First Instance in Istanbul. The dispute was
about the registration of some vessels and marine vehicles, which were
not appropriate to be registered in TISR and be deleted from TISR. The
court decision, after an extensive evaluation, indicates that these marine
vehicles were not among the vessels that could be registered in TISR and
the de-registration was in due form. These vessels are not cargo vessels
regarding Art. 2(1.b.(a)) of TISRA. Similarly, they are not included in
the special purpose and special structured vessels list as of today. There-

81 Agency boat with vessel code 4922 is defined as follows: “Vessels used in trans-
portation of rations and personnel and in agency services, which transports per-
sonnel or materials from the shore to the vessels or facilities off the shore or from
the vessels or facilities to the shore, and which belong to companies with agency
authorisation or chartered by these companies.” For the definition see General Di-
rectorate of Maritime Affairs, 28.

8 The definition of the mooring boat with vessel code 4919 is as follows: “marine
vehicles specially built for taking the mooring line from the vessels while they are
mooring, and carrying this line to the berthing position.” For definition see General
Directorate of Maritime Affairs, 27.

8 In the document, both pilot vessel and pilot boat are listed under separate vessel
codes. Pilot vessel is defined as “vessels that can embark or disembark pilots, navi-
gating at sea to deliver pilot to the vessel demanding the pilot, in which personnel
rendering pilotage services is accommodated, in which personnel needs are met.”
Pilot boat is defined as “marine vehicles the pilots used to embark or disembark the
vessels they would render pilotage”. For definitions see General Directorate of Mar-
itime Affairs, 26, 27.

84 17" Commercial Court of First Instance, Istanbul, 14.11.2018, E. 2015/442, K.
2018/439 <www.lexpera.com.tr>.
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fore, it is possible to allege that the decision rendered by the court of

first instance is appropriate.
B) AMENDMENTS TO FINANCIAL PROVISIONS
1- Amendment to the first paragraph of Article 12

The title of Article 12 of TISRA is “financial provisions.” The first par-
agraph of the provision envisages that the revenues gained from the op-
eration of vessels and yachts registered in TISRA are exempt from reve-
nues tax, corporate tax and funds. Although there was not a direct
amendment to this paragraph in 2016 and 2017, with the inclusion of
special purpose and special structured vessels in the vessel definition
given in Art. 2(1.b.(a)) of TISRA, it was clarified that the revenues
earned from the operation of the said vessels were also exempt from
revenues and corporate tax. Therefore, it is possible argue that the
amendment to Art. 2 of TISRA in 2016 affected to Art. 12(1), albeit in-
directly.

2- Amendment to the second paragraph Article 12

Article 12(2) of TISRA regulates which legal procedures are exempt
from stamp duties, fees, bank and insurance transactions tax. These pro-
cedures are listed in TISRA as purchase, sale, encumbrance, registration,
credit and freight agreements®. No change was made in these proce-

dures with the amendment made in 2016. However, after the amendment

8 See the text of TISRA Art. 12(1) published in the Official Gazette D: 21/12/1999,
No: 23913.
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made in 2017, bareboat charter and time charter agreements were also

included under the scope of the provision®.

A second sentence was added to Article 12(2) of TISRA with the
amendment made in 2016. In the amendment it was envisaged that the
provision would apply in case of a de-registration from TISR due to
transfer of the ownership of the vessels and yachts registered in TISR,
and registration of these in another registry. In the amendment made in
2017 this sentence was removed from Article 12(2) and renumerated as
the third paragraph. The statement “first and second paragraph provi-
sions” was added to the beginning of the provision. The reference to the
first paragraph is especially important in case of change in registry after
the sale of the vessel. In other words, as per Art. 12(1) of TISRA an ex-
emption from revenues and corporate taxes for the revenues earned from
the transfer of the ownership of the vessel. After the amendment made in
2017 a time limitation was envisaged for certain vessels. The provision
included an exception for vessels imported from abroad®’ as envisaged
in Art. 4(1.b.(c)) of TISRA. For the economic benefits envisaged in Art.
12(1-2) be valid for these vessels, the vessels should be operated as reg-

istered in TISR for at least six months. When the explicit reference is

% In the preamble to the provision, it is indicated that the exception procedures for
vessels and yachts registered in TISR are reorganised. Grand National Assembly of
Turkey Legislative Session: 26, Legislative Year: 2, No: 446, p. 88 [preamble to
Art. 14].

87 These vessels are vessels of 3000 DWT and above and of 300 GRT and above, and
passenger ships, and special purpose and special structured vessels. Even if the spe-
cial purpose vessels and special structured vessels were included in the vessel defi-
nition with the 2016 amendment, in the application of this subparagraph they are
held separate from other vessel regarding their volume.
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considered, it is possible to say that such a limitation is not intended for
vessels and yachts envisaged in Art. 4(1.b) and built in Turkey.

a) Foreign Sale of a Vessel Registered in TISR

Approximately 4 months before the amendment made in 2016 Turkish
Revenues Administration was asked for their opinion as to whether the
losses due to the sale to abroad and deregistration from TISR of a vessel
could be reduced from the revenues earned from other activities®®. In the
Ruling, it was indicated that for the revenues to be obtained after the sale
of the vessel to be subject to the exception in Art. 12(1) of TISRA, the
vessel should remain registered in TISR after the transfer of possession.
Therefore, an interpretation was made for the revenues earned from the
transfer of the vessel to be exempt from corporate tax, as in Art. 12(1) of

TISRA, the sale should not cause a change in the registry.

Especially after the amendment made in 2017, interpretation should be
made by resorting a bipartite division. If the vessel had been imported
from abroad and registered in TISR, and if the sale of the vessel was
realised six months after her registration in TISR, the revenue earned
from the sale of the ship should be exempt from corporate or revenues
tax. Similarly, as per Art. 12(2) of TIRSA, stamp duty, fee, bank and
insurance transactions tax should not be paid. However, if the sale of
these vessels occurred within six months after their registration in TISR,
the exemptions in Art. 12(1-2) should not apply. As per Art 4(1.b.(b)) of
TISRA, in case of the registration of a vessel built in Turkey in TISR,

8 Turkish Revenue Administartion, Taxation Department of izmir, Advance Ruling
No. 84098128-125[08-2015/11]-275 <www.lexpera.com.tr>.
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and the sale of the vessel, even if in six months after the registration, the
exemptions in Art. 12(1-2) of TISRA shall apply. It would be appropri-
ate that the same procedure be applied for a person who obtained a ves-
sel registered in TISR and sold it to abroad. However, if the vessel had
been imported from abroad, in case the vessel was transferred to a new
owner after her registration under the first owners name, and in case that
the vessel was sold to abroad in six months from the first date of regis-
tration, it should be concluded that the exemptions in Art. 12(1-2) of
TISRA should not apply.

b) Exemptions to be Addressed Regarding Bareboat Charter
Contracts

Bareboat charter contract is defined in Art. 1119 of TCC® as follows:

“Charter contract is an agreement where the owner undertook leaving the
bareboat charterer the operation of the vessel for a determined time for a

charter rate.”

As per the bareboat charter contract, the possession of the vessel is trans-
ferred to the charterer. The charterer is the person who operates the ves-
sel, which does not belong to him, for shipping on his own behalf and
for his benefit, as per Art. 1061(2) of TCC. As per the same provision,
this person is deemed as the shipowner in his relations to third parties.

8 For the bareboat charter registration see. Yazicioglu, Kender - Cetingil Deniz Ti-
careti, 315 etc.; Sozer, 390 etc.; Ulgener, M. F.: Carter Sozlesmeleri I, B. 2, Istan-
bul 2017, p. 4 etc.
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In case a vessel is chartered to a third party under this title, it should be
determined whether the shipowner or the charterer should benefit from
the exemptions in Art. 12(2) of TISRA.

In Article 4(1.b (j)) of the TISR Regulation the definition of “bare-boat
charter” is given®®. The charter contract mentioned in this definition in-
cludes situations that cause the vessel to temporarily fly the flag of an-
other state. Article 12 of TISR Regulation envisages that vessels under
bare-boat charter cannot be registered in TISR. As per the definition, it
does not seem possible for a vessel, original registry of which is in a
foreign country, to temporarily fly the Turkish Flag as per Art. 941(2) of
TCC after the chartering of the vessel to a person listed in Art. 5 of TIS-
RA, and to be registered by the charterer in TISR, and thus to benefit
from advantages mentioned in Art. 12 of TISR®L. It would be a purpose-
ful interpretation that the same outcome should apply to a vessel regis-
tered in TISR, in case the vessel is chartered to a foreign person and that
person wished to carry a foreign flag temporarily, as per Art. 941(1) of
TCC.

The provision of Art. 12 of the TISR Regulation should not apply when
a vessel registered in TISR is chartered to a person envisaged in Art. 5 of

TISRA without changing the flag. In other words, a vessel registered in

% In the provision, bareboat charter is defined as follows: "Charter that enables a
vessel carrying the flag of one country to carry temporarily the flag of another
country under the responsibility of a shipowner/manager, in which the party to cov-
er expenses shall be decided with private contracts." For a criticism of the defini-
tion see. Aybay, “Uluslararast Gemi Sicili”, 71; Ulgener, “Uluslararas1 Gemi Si-
cili”, 31 - 32.

In similar view. Ulgener, “Uluslararast Gemi Sicili”, 31.
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TISR can be subject to a bareboat charter contract and the charterer can
operate the vessel under Turkish flag, on his own behalf and for his ben-
efit®2. The charter contract to be concluded shall not be subject to stamp
duty and fees, and the funds transferred for this transaction shall not be
subject to bank and insurance transactions tax. In my opinion this issue
was clarified after the amendment made in 2017, with the inclusion of

the bareboat charter contract.

As per the bareboat charter contract the charterer pays a hire to the ship-
owner. The charterer shall enter into freight contract with third parties,
operate the vessel on his own behalf and earn revenues. It should be

asked which of these revenues is/are subject to revenue or corporate taxes.

The opinion of Taxation Department of Kocaeli was asked in 2018 as to
whether the revenue earned from chartering a vessel registered in TISR
is exempt from corporate tax and VAT®. In the Ruling, it is stated that
only the company that operates the vessel as a charterer on its own be-
half would benefit from the exceptions in Art. 12 of TISRA®%. When it is
considered that the charterer has the possession of the vessel and is
deemed as a shipowner against third parties, it is possible to say that the

evaluation in the Ruling is appropriate. Another outcome that can be

%2 1In similar view Ulgener, “Uluslararas1 Gemi Sicili”, 32.

% Turkish Revenue Administration Taxation Department of Kocaeli, Taxpayer Ser-
vices Department, Advance ruling No. B.07.1.GiB.4.41.15.01-125.05
[6940314340]-1460 (www.lexpera.com.tr).

In a similar view Turkish Revenue Administration Taxation Department of Istan-
bul, Taxpayer Services Department, Advance Ruling No. 62030549-125[6-
2015/225]-69775 (www.lexpera.com.tr); Turkish Revenue Administration Taxation
Department of Mugla, Taxpayer Services Department, Advance Ruling No.
B.07.1.GIB.4.48.15.01-125-3385 <www.lexpera.com.tr>.
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obtained in such a case is that the charter rate shall not be subject to the
exemption in Art. 12(1) of TISRA.

¢) Financial Lease Contract

In the amendment made in 2017, financial lease contract was not listed
among transaction to be subject to exemption mentioned in Art. 12(1-2)
of TISRA. Vessels and yachts that shall be obtained from abroad by fi-
nancial leasing are registered in a special column of TISR. [TISRA Art.
5(2)]. Therefore, although the owner of the vessel is a financial leasing
company established in abroad, the financial leaser meeting the condi-
tions envisaged in Art. 5 of TISRA can register the vessel, which he op-
erates on his own behalf, in the TISR and flag the ship with the Turkish
Flag. It should be concluded that the financial lessee, who is deemed as
the shipowner against third parties, as per Art 1061(2) of the TCC, could
benefit from the exemptions in Art. 12(1) of TISRA by virtue of the pe-
culiar capacity bestowed in Art. 5(2) of TISRA. Explicit regulations
were made that the financial lessee would not be demanded registration
fee if the possession of the vessel is transferred to the financial lessee at
the end of the financial lease contract, and if the financial lessee contin-
ued the registration of the vessel in TISR, which had been done by the
financial lessee as the shipowner on his behalf [TISRA Art. 12(4.b. (d))].
It is possible to argue that this provision should apply in case the finan-
cial leasing company residing in abroad. There is no answer of the ques-
tion whether the leasing rates paid to the leasing company, in case it is a
Turkish company, are subject to corporate or revenue taxes. In such a

period, the financial lessee is the operator and the financial leasing com-
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pany is the shipowner. In the previous subtitle, it was determined that
such an exemption shall not apply in favour of the shipowner for the
charter rate. However, rates paid to the financial leasing company are
higher than ordinary bareboat charter rates, and the financial lessee
would have the possession and the ownership of the vessel at the end of
the contract. Considering Art. 12(1) of TISRA, the monetary equivalent
of the revenues earned from the transfer of a vessel registered in TISR
seem unclear for the financial leasing company® within the frame of
TISRA. Drafting an explicit regulation regarding this issue shall be ap-
propriate.

d) Exemptions to be Addressed Regarding Time Charter
Contract

Time charter contract is defined in Article 1131 of TCC. In the Code the
parties of this contract are named as allocator (shipowner) and allocatee
(charterer). The shipowner leaves the commercial management of the
vessel to the charterer for the time defined in the contract [Art. 1131(1)],
and the technical management and the possession of the vessel remains
at the shipowner [Art. 1131(2)]. The legal nature of this contract is con-
troversial in the doctrine®®. As possession remains at the shipowner, it is
not possible to characterize this contract as a bareboat charter contract. It

is possible to argue that the shipowner, who is the possessor of the ves-

% For evaluation of revenues earned from financial leasing contracts with regard to
maritime law see Sezer, 166.

% For evaluations on the legal nature of the time charter contract see Cakalir, Y.:
“Zaman Carteri Sozlesmesi”, Istanbul 1989 (unpublished dissertation), p. 43 etc.;
Ulgener, M. F.: Carter Sézlesmeleri II, Zaman Carteri Sizlesmesi, Istanbul 2016, p.
5 etc.; Sozer, 367 - 369; Yazicioglu, Kender - Cetingil Deniz Ticareti, 325.
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sel, is the operator as per Art. 1061 of the TCC. In case this contract is
considered as a freight contract, the charter hire to be paid to the ship-
owner would be subject to the exemption in Art. 12(1) of TISRA prior to
the amendment made in 2017. The same outcome shall undoubtfully be
valid for the stamp duty to be paid regarding Art. 12(2) of TISRA. Since
the amendment made in 2017 made an explicit reference to time charter
contract, there will be no doubt in reaching to the said outcome as of
today. However, such an exemption shall not be possible for the freight
earned by the charterer under the freight contracts entered into with third

parties.

In 2017 the opinion of the Turkish Revenue Administration was asked as
to whether the time charter contract, established in 2013, was exempt
from stamp duty®’. It is understood that the opinion was asked after the
amendment made to Art. 12(2) of TISRA in 2017. In the Ruling, the
characteristics of the time charter contract were evaluated by making a
reference to Art. 1131 of TCC, but the ruling was made in accordance
with the amendment made to Art. 12 of TISRA in 2017. It is stated that
time charter contracts established after 27/1/2017 were exempt from
stamp duty as per Art. 12(2) of TISRA. It is stated that the said contract
was not exempt from stamp duty, since the time charter contract ad-
dressed in the Ruling had been concluded in 2013. It is possible to assert
that the decision taken in the Ruling was not appropriate regarding the

views explained in the previous paragraph.

9 Advance Ruling No. B.07.1.GIB.4.34.18.01-155-98007 (www.lexpera.com.tr).
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In another Ruling®, it was debated whether revenues, earned from the
commercial management of the vessel by the charterer registered in
TISR, were exempt from revenue and corporate taxes. This Advance
Ruling was issued after the amendment made in 2017. It was explained
that the registered owner could benefit from the advantages envisaged in
Art. 12(1) of TISRA, and it was not possible for the charterer to benefit
from these advantages. It is possible to argue that this outcome is appro-

priate regarding the explanations submitted above.
e) Right of Usufruct

TCC No. 6102 allows the shipowner to establish right of usufruct in the
ship registry in favour of third party®. In the establishment of the right
of usufruct as per Art. 1059(3) of TCC, Art. 1015 which regulates the
procedure of establishing a ship mortgage would be applicable'®. There-
fore, it is necessary for the signatures for the establishment of usufruct to
be approved by public notary and the right of usufruct to be registered in
the ship registry as per Art. 1015 (2) of TCC [Art. 1015(1)]. It is obvious
that these transactions are subject to legal charges. Similarly, the owner
of the usufruct has full right of benefit on the vessel [Art. 1059(2)]. In

other words, this person can operate the vessel on his own behalf and for

% Turkish Revenue Administration Taxation Department of Kocaeli, Taxpayer Ser-
vices Department, Advance ruling No. B.07.1.GiB.4.41.15.01-125.05
[69403014340]-1460 <www.lexpera.com.tr>.

% The preamble to the article is as follows: “First paragraph of this article is trans-
ferred from the fisrt paragraph of Article 878 of Law No. 6762, removing the limi-
tations on establishing the right of usufruct”, Grand National Assembly of Turkey,
Draft Code of Commerce, and Justice Committee Report (1/324), No: 96, Legisla-
tive Session: 23, Legislative Year: 2, p. 334.

100 For right of usufruct to be established on vessels see.
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his own benefit in shipping. In a similar way, it is possible for the right
of usufruct to establish a time charter contract with third parties. As per
Art. 14 of TISR Regulation, the relevant provisions of TCC would be
applicable in TISR registration transactions and other transactions such
as de-registration, sale, change of name, mortgage registration of vessels.
Although TISRA entered into force in TCC No. 6762 period, the refer-
ence to TCC in the legislations shall be considered to be made to TCC
6102. In light with this information, there is no obstacle before establish-
ing right of usufruct on vessels registered in TISR®L. In case this out-
come is considered appropriate, the revenues earned from the operation
of the vessel registered in TISR by the owner of the usufruct right, who
is also considered the shipowner against third parties as per Art. 1061(2)
of TCC, should be exempt from revenue and corporate taxes. The same
outcome should be accepted for legal charges for the establishment of
the right of usufruct as per Art. 12(2) of TISRA. Although, establish-
ment of usufruct on vessels is not a common practice today, it would be
appropriate to include the “right of usufruct” within the transactions
enumerated in the provision by amending Art. 12(2) of TISRA, consid-

ering that the legislation allows the establishment of such a right in rem.
f) Insurance Premium

A Municipality, which chartered a passenger ship registered in TISR and
operated it on its own behalf, asked opinion from Turkish Revenue Ad-

101 For right of usufruct to be established on vessels as per Art. 1059 of TCC see Ata-
mer, K.: Gemi ve Ugak Ipoteginin Hukuksal Temelleri, Istanbul 2012, p. 127 - 128;
Atamer, Cilt 11, 111.
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ministration Taxation Department of Kocaeli whether the premiums of
the hull insurance established for the vessel were exempt from the bank
and insurance transactions tax'°?. In the Ruling, it was stated that insur-
ance contract was not enumerated within the legal transactions listed in
Art. 12(2) of TISRA, and thus the premium paid for the hull insurance
policies organised by insurance companies is subject to bank and insur-
ance transactions tax. Ownership interest is insured under hull insuranc-
es. Therefore this contract is vital for the sustainability of the manage-
ment of the vessel. Thus, it should be considered by the lawmaker
whether such financial exemption should also be adopted for insurance

contracts.
CONCLUSION

In this study, the amendments to the TISRA in 2016 and 2017 were
evaluated. It is determined that the first amendment was in connection
with the definition of vessel and special purpose and special structured
vessels. After the amendment to the Act, the Ministry included floating
docks, electric production and conversion vessels, energy produc-
tion/conversion vehicles, and drilling platforms in the special purpose
and special structured vessels list. Thus, these vehicles, vessel character-
istics of which are controversial, were able to be registered in TISR, and
their owners were able to benefit from the financial advantages envis-
aged in Art. 12(1-2) of TISRA. However, it is seen that sea vehi-

192 Turkish Revenue Administration Taxation Department of Kocaeli, Taxpayer Ser-
vices Department, Advance ruling No. B.07.1.GIB.4.41.15.01-BSMV-2011/1-159
<www.lexpera.com.tr>.
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cles/vessels such as oil platforms, floating power plant, cable/pipe laying
vehicles and pilot tugboats included in the vessel type list for ship regis-
tries determined by the General Directorate of Seas and Internal Waters,
are not included in the special purpose and special structured vessels list.
It seems purposeful to review the special purpose and special structured

vessels list and consider to include the said vessels into the list.

After the amendment to Article 12 of the Law, three financial ad-
vantages have been brought up to the agenda. First one is that the sum
earned from the transfer of the vessel registered in TISR, which causes a
change of Registry is rendered exempt from revenues or corporate tax.
Another important outcome is the exemption from stamp duty, and reve-
nue or corporate tax for time charter or bareboat charter contracts, as
revealed in the Rulings mentioned in this study. With the annexation of
the contracts titularly in Art. 12(2.b.(b)) of TISRA, it was clarified that
these contracts are exempt from stamp duties. Regarding the bareboat
charter contract, the exemption from revenue and corporate taxes is valid
for the charterer that operates the vessel, and regarding the time charter
contract, it is valid for the shipowner. With TCC No. 6102 the limita-
tions on the establishment right of usufruct on the vessel have been re-
moved. The inclusion of right of usufruct in the legal transactions listed
in Art. 12(2) of TISRA, shall clarify that there is an exemption regarding

the charges that would arise in the establishment of the right of usufruct.
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