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ABSTRACT

Nowadays, the exponential growth in technological advances in the
shipping industry appears to justify the proposition of that autonomous
merchant ships and traditional ones are on the eve of an era in which
they will start sailing together in the seas. Since it is expected that the
autonomous ships shall enhance economic, ecological and social sus-
tainability, so that they ensure safe and environmentally friendly opera-
tions, whether or not the existing international conventions could pose a
hurdle to the autonomous ships in the sense of seaworthiness is becom-
ing more and more the focal point of the discussions. In this paper, a
comprehensive illustration of the concept of seaworthiness particularly

in the light of case law will first be submitted, and following that, the
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804 Seaworthiness in Autonomous Cargo Ships

concept of autonomous ship will be enunciated as well as a discussion of
whether it could be considered as a ship. Considering these, this paper
will seek an answer to the question of whether, or how, the autonomous
ships could fulfil the requirement of properly manning laid down in Ar-
ticle 111 (1-b) of the Hague/Hague-Visby Rules. It is followed by a com-
parative analysis of how the carrier’s duty to provide a seaworthy ship
could be aligned with autonomous shipping in the scope of the
Hague/Hague-Visby Rules, the Hamburg Rules and the Rotterdam
Rules.

Keywords: Seaworthiness, Autonomous Ships, Remotely Controlled

Ships, Unmanned Ships, International Conventions.

0z

Gunimdazde, denizcilik sektérinde giderek artan teknolojik gelismeler,
otonom ticari gemilerin ve geleneksel gemilerin denizlerde birlikte yelk-
en agmaya baslayacaklari bir ¢agin arifesinde olundugu 6nermesini hakli
cikariyor gibi gérinmektedir. Otonom gemilerin ekonomik, ekolojik ve
sosyal surdurulebilirligi gelistirecegi, bu suretle de glivenli ve gevre
dostu operasyonlar1 garanti edecegi ve bu yonde avantajlar saglayacagi
diistintilmektedir. Buna karsilik, gerek ulusal gerekse uluslararasi diizen-
lemeler gemide insan unsuru dikkate alinarak tasarlandigindan, otonom
gemilerin kullanilmaya baslanmas1 pek ¢ok tartismay: da beraberinde
getirecektir. Tasiyanin sefere elverigli bir gemi bulundurma

yiikiimliiliigliniin otonom gemiler bakimindan nasil yorumlanmasi ger-

ektigi de bu tartigmalarin odak noktasinda yer almaktadir. Bu makale de,
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YILMAZ 805

oncelikle sefere elverislilik kavrami ve bunun unsurlar bilhassa igtihat
hukuku 1s1ginda kapsamli bir bicimde incelenecek olup, ardindan
otonom gemiler tanimlanacak ve bu tur gemilerin gemi olarak kabul
edilip edilmeyecegi tartisilacaktir. Akabinde, otonom gemilerde
Lahey/Lahey-Visby Kurallart m. 11 (1-b)’de yer alan gemiye geregi gibi
gemi adamu saglamak ibaresinin nasil ele alinmasi gerektigi ve bu sartin
bu tir gemilerde nasil karsilanacagi ya da karsilanip karsilanamayacagi
incelenecektir. Son olarak da, otonom gemilerde tasiyanin sefere elver-
isli bir gemi bulundurma yiikiimliliigiine iliskin Lahey/Lahey-Visby
Kurallari, Hamburg Kurallar1 ve Rotterdam Kurallar1 kapsaminda

karsilastirmali bir degerlendirme sunulacaktir.

Anahtar Kelimeler: Sefere Elverislilik, Otonom Gemiler, Uzaktan

Kumandal: Gemiler, Miirettebatsiz Gemiler, Uluslararasi1 Sozlesmeler.

*k*k

INTRODUCTION

Throughout the history of maritime, the concept of seaworthiness has
been one of the most pivotal terms and over time, the carrier’s obligation
to provide a seaworthy ship has become a fundamental element of every

contract of carriage of goods by sea®. Although the concept of seawor-

L Girvin, S.: “The Obligation of Seaworthiness: Shipowner and Charterer”, CML
Working Paper Series, 2017, No. 17/11, p. 1 (“Seaworthiness™); Girvin, S.: “The
Carrier’s Fundamental Duties to Cargo under the Hague and Hague-Visby Rules”,
JIML, 2019, Vol. 25, p. 444 (“Fundamental Duties”); Kassem, A. H.: “The Legal
Aspects of Seaworthiness: Current Law and Development”, Doctoral Dissertation,
Swansea University, Swansea 2006, p. 5; Sozer, B.: Deniz Ticareti Hukuku: Gemi-
Donatan-Tastyan ve Deniz Ticareti Hukuku nda Sorumluluk Rejimi, 1% ed., Istanbul
2011, p. 573 (Deniz Ticareti Hukuku).
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806 Seaworthiness in Autonomous Cargo Ships

thiness initially has been constituted to safeguard the diverse interests of
parties exposed to the possible perils of the marine adventure?, with ad-
vances in the shipping industry, the doctrine of seaworthiness has been

improved further in response to the present needs of marine adventure?®.

Since the carrier is obliged to exercise due diligence to make the ship
seaworthy, so that he could exculpate himself from the liability arising
from unseaworthiness, this duty has become a fairly vital element of
international conventions to ensure international uniformity*. The first
regulation® as to the seaworthiness was introduced by U.S. Harter Act in
1893°. Furthermore, the doctrine established in the Harter Act became in

many respects the basis of liability and then followed by the Hague

2 Soyer, B.: Warranties in Marine Insurance, 1% ed., London 2001, p. 56 (Warranties
2001).

3 Foster, N. R.: “The Seaworthiness Trilogy: Carriage of Goods, Insurance, and Per-
sonal Injury”, Santa Clara Law Review, 2000, Vol. 40, Iss. 2, p. 509; Zhang, P. -
Phillips E.: “Safety First: Reconstructing the Concept of Seaworthiness under the
Maritime Labour Convention”, Marine Policy, 2016, Vol. 67, p. 54; Soyer, Warran-
ties 2001, 56-57.

4 Hooydonk, E.V.: “The Law of Unmanned Merchant Shipping- An Exploration”,
JIML 2014, Vol. 20, Iss. 3, p. 419; Baatz, Y.: “Charterparties” in Maritime Law,
Baatz Y. (ed.), 3 ed., Abingdon 2014, p. 126.

5 Even though those given regulations are regarded as the first implications of sea-
worthiness in the context of the contemporary maritime law, the concept of seawor-
thiness, in essence, dates back to hundreds of years ago such as the Maritime Law
of Rhodes of about 800 BC and the Laws of Oleron of about 1150 AD. See Chacon,
V. H.: The Due Diligence in Maritime Transportation in the Technological Era,
New York 2017, p. 35; Soyer, Warranties 2001, 58; Karan, H.: The Carrier’s Lia-
bility under International Maritime Conventions the Hague, Hague-Visby, and
Hamburg Rules, New York 2004, pp. 7-12.

& The significance of the Harter Act of 1893 indeed stems from the fact that the first
introduction of the duty to exercise due diligence instead of absolute warranty in
making a vessel seaworthy has been laid down in Sec. 191 of the Act. See Kassem,
74; Karan, 19-20; Djadjev, I.: The Obligations of the Carrier Regarding the Cargo,
the Hague-Visby Rules, Cham 2017, p. 41; Chacon, 70; Zhang - Phillips, 55; Sozer,
Deniz Ticareti Hukuku, 566.
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YILMAZ 807

Rules (HR) 19247, the Hague-Visby Rules (HVR) 19688, the Hamburg
Rules 1978°, and the Rotterdam Rules 2009%° consecutively!!.

The time at which the concept of seaworthiness emerged and according-
ly this obligation was incorporated into international conventions, the
human element was present onboard the ship. However, nowadays,
whether a merchant ship sailing across the oceans without crew onboard
could be a reality is the focal point of both discussions and research ini-
tiatives in the shipping industry owing to the advances in artificial intel-
ligence. At this point, there is a legal gap as to how the obligation of
seaworthiness could be applied to the autonomous ships. Indeed, the
unmanned vehicles are not a new phenomenon, yet have already been

operated and used by a number of states exclusively for military, re-

" International Convention for the Unification of Certain Rules Relating to Bills of
Lading was adopted on 25 August, 51 Stat. 233, 120 L.N.T.S. 155. (in force 2 June
1931) (hereinafter the HR).

8 The Hague Rules, amended by Protocol to Amend the International Convention for
the Unification of Certain Rules of Law Relating to Bills of Lading (Visby
Amendments), Feb. 23, 1968, 1412 U.N.T.S. 127. (in force 23 June 1977) (herein-
after the HVR).

® United Nations Convention on the Carriage of Goods by Sea was adopted on 31
March 1978, 1695 U.N.T.S. 3. (in force 1 November 1992) (hereinafter the Ham-
burg Rules).

10 United Nations Convention on Contracts for the International Carriage of Goods

Wholly or Partly by Sea was adopted on 11 December 2008, G.A. Res. 63/122,

U.N. Doc. A/RES/63/122, Annex (Feb. 2, 2009) (hereinafter the Rotterdam Rules)

As of January 2021, the rules are not yet in force, since they have been ratified by

merely five states, notwithstanding are required to be conceded by at least 20 states.

See UNCITRAL, Text and Status, <https://uncitral.un.org/en/texts/transportgoods/

conventions/rotterdam_rules/status> (accessed on 10 January 2021).

SoOzer, B.: “Teknolojik Gelismelerin, Tasiyanin Gemiyi Sefere Elverigli Halde

Bulundurmak Borcunun Kapsamina ve Igerigine Etkileri”, Deniz Ticareti Huku-

kunda Yeni Sorunlar Sempozyumu — I March 2019, p. 2 (“Teknolojik Gelismel-

erin”); Thommen, T. K.: “Carriage of Goods by Sea: The Hague Rules and Ham-

burg Rules”, JILI 1990, Vol. 32, Iss. 3, p. 285; Karan, 7; Zhang - Phillips, 55;

Kassem, 14.

11
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808 Seaworthiness in Autonomous Cargo Ships

search and scientific purposes for more than five decades!2. From this
point of view, what is conceived as being unprecedented is the break-
through of an autonomous ship used for carriage of goods by sea. It is
not unlikely to witness that the autonomous merchant ships and tradi-
tional ones commence to go cahoots in the seas at some point in time
even having regard to the current state of the technology*®. This is why
the advent of autonomous merchant ships can be envisaged as the com-

mencement of a new era in maritime industry.

Even if the only element not changed is as regards the human onboard,
the number of crew onboard has been decreased gradually as opposed to
an enormous increase in the cargo carrying capacity over the course of
the history of shipping’®. Nowadays, what actually intends to be
achieved through autonomous shipping, in the simplest terms, is to drop

the number of people onboard to zero®®.

12 Xing, W. - Zhu, L.: “A Pioneering Study of Third-Party Liability Insurance for
Unmanned/Autonomous Commercial Ships”, Journal of Business Law, 2019, Vol.
6, p. 444; Hooydonk, 403-404; Mclaughlin, R.: “Unmanned Naval Vehicles at Sea:
USVS, UUVS, and the Adequacy of the Law”, JLIS, 2012, Vol. 21, Iss. 2, p. 100;
Ahvenjarvi, S.: “The Human Element and Autonomous Ships”, TransNav Journal,
2016, Vol. 10, Iss. 3, p. 517; Soyer, B.: “Autonomous Vessels and Third-Party Lia-
bilities: The Elephant in the Room” in New Technologies, Artificial Intelligence
And Shipping Law in The 21% Century, Soyer B. - Tettenborn A. (eds.), Abingdon
2020, p. 105 (“Autonomous Vessels™).

13 Burmeister, H. C. - Bruhn, W. C. - Radseth, @. J. - Porathe, T.: “Can Unmanned
Ships Improve Navigational Safety?”, Paris Transport Research Arena, 2014, p. 1
(“Navigational Safety”).

14 Stevens, F.: “Carrier Liability for Unmanned Ships: Goodbye Crew, Hello Liabil-
ity” in New Technologies, Artificial Intelligence and Shipping Law in The 21% Cen-
tury, Soyer, B. - Tettenborn A. (eds.), Abingdon 2020, p. 148 (“Carrier Liability”).

15 Stevens, “Carrier Liability”, 148.
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YILMAZ 809

It is important to indicate the reasons behind necessity, at least ostensi-
bly, emerged for the autonomous shipping. It is submitted that the ever-
evolving technological development is the main probable factor that
paves the way for the arguments raised for the likelihoods of cargoes to
be carried through autonomous ships!®. However, it is not solely factor

that results in these kinds of initiatives.

The expectation behind the advancement of autonomous ships is actually
to enhance all main dimensions of sustainability!’. That is to say, along
with autonomous cargo ships sailing on the seas, it is argued that a dra-
matical boost in economic, ecological and social sustainability might be
gone through, and hence the cost efficiency, accident prevention and
environmentally friendly shipping is to be ensured!®. Nevertheless, it
should be noted that the said three dimensions of sustainability are
somehow intertwined owing to the fact that a growing in one has a posi-
tive impact on other directly or indirectly, or vice versa. The economic
sustainability hints at a great deal of plummet of outlays arising out of

operating a ship, and thereby the autonomous ships would achieve it by

16 Kretschmann, L.: “Analysing the Economic Benefit of Unmanned Autonomous

Ships: An Exploratory Cost-Comparison Between an Autonomous and a Conven-
tional Bulk Carrier”, RTBM, 2017, Vol. 25, p. 76.

17 MUNIN, Rationale Behind the Unmanned Ship, MUNIN Brochure 2013,
<http://www.unmanned-ship.org/munin/wpcontent/uploads/2013/01/MUNIN-
Brochure.pdf> (accessed, on December 5, 2020); Burmeister, H. C. - Bruhn, W. C.
- Radseth, @. J. - Porathe, T.: “Autonomous Unmanned Merchant Vessel and its
Contribution towards the E-Navigation Implementation: The MUNIN Perspective”,
e-Navi, 2014, Vol. 1, p. 6 (“Autonomous Unmanned”); Kretschman, 76.

18 Burmeister - Bruhn - Rgdseth - Porathe, “Autonomous Unmanned”, 6.
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810 Seaworthiness in Autonomous Cargo Ships

saving on crew connected costs, eventually enable more efficient inter-

national trade®®.

Afterwards, a contribution to the ecological sustainability could be ob-
served in the event of removing crew quarters, other human related
spaces and hereby a traditional bridge on the ship, which might bring
about dwindling the construction costs and the consumption of electrical
power and fuel as well as growing the capacity in tonnage of the ship®.
A decline in the consumption of fuel can be attributable to direful reduc-
tion in emissions of nitrogen oxide and carbon dioxide?. Ultimately, it is
a stubborn fact that the vast majority of marine accidents, either this or
that way, are considered to be associated with human error, also known
as human task-mismatch??. The figure of which ranges from 64% to
96%, but is generally estimated to account for approximately 80% of all

marine casualties?®, It is therefore deemed that the autonomous transpor-

=

% Kretschman, 76.

20 Kretschman, 76.

2L Kretschman, 76.

Rasmussen, J.: “Human Errors: A Taxonomy for Describing Human Malfunction in
Industrial Installations”, Journal of Occupational Accidents, 1982, Vol. 4, Iss. 2 - 4,
p. 311-312.

23 Japan P&I Club, “Coastal Vessels-Prevention of Damage to Harbour Facilities and
Related Cases”, P&I Loss Prevention Bulletin No. 4, March 2008, p. 2; European
Maritime Safety Agency (EMSA), “Annual Overview of Marine Casualties and In-
cidents”, 2018, p. 8; Apostol - Mates, R. - Barbu, A.: “Human Error-The Main Fac-
tor in Marine Accidents”, Mircea Cel Batran Naval Academy Scientific Bulletin,
2016, Vol. 19, Iss. 2, p. 451; Wagenaar, W. A. - Groeneweg, J.: “Accidents at Sea:
Multiple Causes and Impossible Consequences”, [IIMM, 1987, Vol. 27, Iss. 5&6, p.
594-596; Komianos, A.: “The Autonomous Shipping Era, Operational, Regulatory,
and Quality Challenges”, TransNav Journal 2018, Vol. 12, Iss. 2, p. 336;
Hooydonk, 405-406; Ahvenjérvi, 518.
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YILMAZ 811

tation would be capable of eliminating the human factor nominally and

hence of raising social sustainability®*.

In the light of the above mentioned, it appears to be self-evident that the
use of autonomous ships will bring certain advantages. The existence of
these benefits would make autonomous ships attractive to the shipping
industry. Nonetheless, the legal issues that will arise out of the operation
of these ships should not be ruled out. On this point, one of the areas that
will pose a hurdle for autonomous shipping is undoubtedly associated
with the concept of seaworthiness, and particularly the concept of human
seaworthiness. Considering these, the definition of seaworthiness and an
analysis of the elements constituting the concept of seaworthiness will
be submitted in the first and second parts of this paper respectively. Af-
ter defining the concept of autonomous ships in the third part, whether or
not the autonomous ships could be considered as a ship in maritime law
will be discussed in the fourth part of the paper. Ultimately, in the fifth
part, seaworthiness in autonomous shipping will be thoroughly discussed
in the scope of the HR/HVR and then, it will be concluded by a compar-

ative analysis of the Hamburg Rules and the Rotterdam Rules.
I. DEFINITION OF SEAWORTHINESS

The concept of seaworthiness has been subjected to many discussions in
terms of its meaning, the nature of the duty and the impact of breach of

this obligation® within the time?. It should be noted that the term of

24 Hooydonk, 405-406; Ahvenjarvi, 518.
25 Although the nature of the duty to provide a seaworthy ship and its impact in the
event of breach is regarded to be the ramifications of the concept of seaworthiness,
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812 Seaworthiness in Autonomous Cargo Ships

seaworthiness encompasses not only worthiness in respect of the physi-
cal state of the ship (denize elverislilik) but also voyage-worthiness (yola
elverislilik) and cargoworthiness (ylke elverislilik) in the scope of both

international conventions and Common Law?’.

There is still no consensus in the field of maritime law as to what the
concept specifically means?®. Considering the HR/HVR provide no par-
ticular definition for seaworthiness?, it would be favourable to address
the meaning of seaworthiness generally. However, it must be above all
borne in mind that the term of seaworthiness in both Marine Insurance
and Carriage of Goods by Sea is accepted as “a comprehensive and rela-
tive term™°. In accordance with S. 39 (4) of Marine Insurance Act of
1906 (the Act)®!, the definition of seaworthiness is articulated as:

the actual standard of seaworthiness is associated with the fitness of the ship rather
than with the conduct of the shipowner. See Tetley, W.: Marine Cargo Claims, Vol.
1, 4" ed., Toronto 2008, p. 878 (Marine Cargo Claims 2008).

% Tetley, Marine Cargo Claims 2008, 877-878; Soyer, B.: Warranties in Marine In-
surance, 3" ed., Abingdon 2017, p. 62-63 (Warranties 2017).

27 Aikens, R. - Lord, R. - Bools, M.: Bills of Lading, 2™ ed., Abingdon 2016, p. 316-
318; Wilson, J. F.: Carriage of Goods by Sea, 7" ed., London 2010, p. 12; Kassem,
24; Chacén, 144; Djadjev, 45. Also see Actis Co. Ltd. v. The Sanko Steamship Co.
Ltd. (The Aquacharm) (1982) 1 Lloyd's Rep. 7, 11. (Griffiths L.J.)

28 Soyer, Warranties 2017, 62-63; Kassem, 14; Chacén, 127; Foster, 478; Zhang -

Phillips, 55; Defossez, D.: Seaworthiness: “The Adequacy of the Rotterdam Rules

Approach”, University of San Francisco Maritime Law Journal 2015, Vol. 28, Iss.

2,p. 238.

Article III (1) of the HR/HVR only enumerates the carrier’s obligation to exercise

due diligence in making the ship seaworthy.

% Gilmore, G. - Black C.L.: The Law of Admiralty, 2" ed., New York 1975, p. 152;
White, R.: “The Human Factor in Unseaworthiness Claims”, LMCLQ, 1995, p.
222; Wilson, 11; Kassem, 22; Chacdn, 118; Soyer, Warranties 2017, 63-64; Sozer,
B.: Tasiyanin Gemiyi Sefere Elverigli Halde Bulundurmak Borcu, Ankara 1975, p.
28 (Taswyamin Gemiyi); Stzer, Deniz Ticareti Hukuku, 583; Tasdelen, N.: Deniz
Yoluyla Yapilan Tasimalarda Tasiyanin Baslangigtaki Elverissizlikten Dogan
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YILMAZ 813

“A ship is deemed to be seaworthy when she is reasonable fit in all re-
spects to encounter the ordinary perils of the seas of the adventured in-

sured.”?

As it can be seen from this definition, the Act used fairly wide terms by
stating “in all respects” to define seaworthiness. However, Sir Macken-
zie Chalmers, who drafted the Act®, clarified later that the wording of
“in all respects” in S. 39 (4), in essence, purports to be reasonable fitness
of the ship in respect of “manning, equipment and stowage”**. Nonethe-
less, the latter words were extracted deliberately on the grounds of being
considered as inessential and in some respects restrictive®. It can be

inferred from this submission that, the actual intention behind not using

Sorumlulugu, Bilgi Toplumunda Hukuk Unal Tekinalp’e Armagan, Vol. I, Istanbul
2003, p. 946; Caga, T. - Kender, R.: Deniz Ticareti Hukuku II: Naviun Sézlesmesi,
10" ed., Istanbul 2010, p. 19; Yetis-Samli, K.: “Lahey-Lahey/Visby, Hamburg ve
Rotterdam Kurallari’nda Sefere Elverislilik”, IUHFM, 2013, C. LXXI, S. 2, p. 483.
31 An Act to Codify the Law Relating to Marine Insurance, 1906, 6 Edw. 7, Chapter
41 (Eng.) (hereinafter the Act).
32 At this point, even though autonomous shipping could pave the way for safer opera-
tions in many respects, it is a stubborn fact that these operations will bring new
risks or hazards. These unprecedented risks could emerge not only on the seas but
also on the shore control centres in which the shore-based personnel may suffer
complacency, mental workload or reduced situational awareness. Cyber-attack re-
quires a comprehensive consideration and is out of the scope of this paper; never-
theless, in the event of cyber piracy, it may be more arduous to regain the control of
a hacked autonomous ship. Therefore, how to comprehend “ordinary perils of the
seas” in autonomous ship operations would turn out to be more sophisticated. For
further information in new risks and dangers see Hoem, A. - Porathe, T. - Rgdseth,
@. - Johnsen, S.: “At Least As Safe As Manned Shipping? Autonomous Shipping,
Safety and Human Error”, ESREL: Safety and Reliability-Safe Societies in a
Changing, Trondheim 2018, p. 424.
Griggs, P.J.: “Coverage, Warranties, Concealment, Disclosure, Exclusions, Misrep-
resentations, and Bad Faith”, Tulane Law Review, 1991, Vol. 66, Iss. 2&3, p. 426.
34 Soyer, Warranties 2017, 65.
% Chalmers, M. - Archibald, J. G.: The Marine Insurance Act 1906, 3" ed., London
1922, p. 64, as cited in Soyer, Warranties 2017, 65; Kassem, 19.
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814 Seaworthiness in Autonomous Cargo Ships

the words “manning, equipment and stowage” expressly in the Act is to
provide an opportunity to the court to interpret “in all respects”, consid-

ering advances in the shipping industry within the time®®.

One comprehensive illustration of the seaworthiness was introduced in
the case of The Southwark®’, where Justice Day laid a foundation of
standard of seaworthiness by quoting partially the illustration suggested
in “the Bouvier’s Law Dictionary”. Hereby, it was underlined that the
standard of seaworthiness, in order to succeed in the maritime adventure
and the care of the cargo, must encompasses not only the condition of
the ship’s hull, but also other fundamental aspects of the ships such as
equipment and crew as well as the necessities of the special cargo that
the ship undertakes to transport3®.

Ultimately, the lack of particular statutory definition compels the courts
to define seaworthiness on a “case-by-case basis”*. At this point, Prof.
Tetley, based on numerous court decisions, defines the standard of sea-

worthiness as:

“the state of the vessel in such a condition, with such equipment, and
manned by such a master and crew, that normally the cargo will be load-
ed, carried, cared for and discharged properly and safely on the contem-

plated voyage.™0

% Soyer, Warranties 2017, 65.

37 The Southwark, 191 U.S. 1, 15, 24 S. Ct. 1, 48 L. Ed. 65 (1903).
38 The Southwark. Also see Wilson, 9.

3 Foster, 478.

40 Tetley, W.: Marine Cargo Claims, 3 ed., Montreal 1988, p. 370.
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Il. THE CONCEPT OF SEAWORTHINESS

The concept of seaworthiness contains several aspects and is not rigid at
all. As mentioned above, the term of seaworthiness has a broad and
comprehensive meaning and thus cannot be limited to only physical
condition of the ship with regards to hull, machinery, stores and equip-
ment*!. It is also related to crew in the sense of competency and suffi-
ciency, and the essential documents for the voyage as well as car-
goworthiness*. It can therefore be submitted that the standard of sea-
worthiness contains a twofold aspect; on the one hand the ship must be
properly equipped, manned and supplied with vital documents (known
as vessel seaworthiness), on the other hand the ship must be cargoworthy
as meaning that she is provided to be in a vigorous condition to receive

the contractual cargo (known as cargoworthiness)*.

It is noteworthy to express within the scope of this paper that in the case
of “The Hong Kong Fir Shipping Co Ltd v Kawasaki Kisen Kaisha
Ltd”**, which is admitted as the pinnacle of a century or so of case law*®,

Diplock L.J. stated that the concept of seaworthiness, in essence, is con-

41 Yetis-Samli, 480.

42 Eder, B. - Bennett, H. - Berry, S. - Foxton, D. - Smith, C. F.: Scrutton on Char-
terparties and Bills of Lading, 23" ed., London 2015, para. 7-025; Aikens — Lord -
Bools, 316-318; Wilson, 12; Chacén, 144; Kassem, 24; Djadjev, 45; Sozer,
Tasiyanin Gemiyi, 4.

43 Wilson, 11.

4 (1961) 1 Lloyd's Rep. 159.

4 For critique see Nolan, D.: “Hongkong Fir Shipping Co Ltd V Kawasaki Kisen
Kaisha Ltd, The Hongkong Fir, 1961, Landmark Cases in the Law of Contract
(Hart), 2008. Also see Todd, P.: Principles Carriage of Goods by Sea, Abingdon
20186, p. 29.
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816 Seaworthiness in Autonomous Cargo Ships

siderably sophisticated having regard to the elements which constitute

the concept*®. He also expressed that:

“Seaworthiness can be broken by the presence of trivial defects easily
and rapidly remediable as well as by defects which must inevitably result

in a total loss of the vessel47.”

In other words, he highlighted fragility of the concept of seaworthiness
and suggested that even the inconsequential defects may give rise to
unseaworthiness. However, contrary to Diplock L.J.’s approach in the
Hong Kong Fir, McNair J. indicated in The Westerdok*® that it is indeed
incomprehensible to be held the ship unseaworthy due to every minor

defect or imperfection.
A) VESSEL SEAWORTHINESS

As revealed above, this aspect of seaworthiness encompasses three dif-
ferent sort of circumstances and therefore vessel seaworthiness will be
subdivided into three parts as physical seaworthiness, human seaworthi-
ness and documentary seaworthiness. Each of these topics shall be enun-

ciated respectively*°.

4 The Hongkong Fir 1961.

47 The Hongkong Fir 1961, 71.

48 (1962) 1 Lloyd’s Rep. 180.

4 The terms of seaworthiness (denize elverislilik), voyage-worthiness (yola elver-
islilik) and cargoworthiness (yiike elverislilik) are defined and regulated individual-
ly in article 932 of Turkish Commercial Code (TCC) No. 6102. Accordingly, the
meaning of seaworthiness (denize elverislilik) is limited to only physical endurance
of the ship in terms of her essential parts such as hull, general equipment, machin-
ery and boiler (art. 932, para. 1). As for the voyage-worthiness (yola elverislilik), it
is associated with ship’s organization, state of holding, bunker, food and water sup-
ply as well as competency and sufficiency of seamen (art. 932, para. 2). Contrary to
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1- Physical Seaworthiness

Physical seaworthiness relies, primarily, upon various circumstances
surrounding the voyage such as the nature of the ship itself (the type of
ship, its age and characteristics), the particular voyage contracted, the
time of the voyage, stage of the voyage or the particular cargo contract-
ed, and above all the existing state of knowledge in the course of the
voyage®. Therefore, the standard of seaworthiness should not be regard-
ed as an immobile or a static circumstance®l. The concept of seaworthi-
ness indeed has an evolving character and this requires that the obliga-
tion to provide a seaworthy ship is evaluated considering the circum-
stances within a specific timeframe®2. Ultimately, in order for the ship to
be considered as physically seaworthy, the physical condition of the
ship, e.g. hull, machinery, equipment, bunkers, stores, must be able to

withstand all ordinary perils of the contemplated voyage®®.

this concept of seaworthiness adopted under the TCC, the term of seaworthiness
encompasses both physical endurance of the ship and voyage-worthiness under the
HR/HVR and Common Law. Considering these, in this paper, the concept of sea-
worthiness is submitted as accepted under the HR/HVR and Common Law.

%0 Eder - Bennett - Berry - Foxton - Smith, para. 7-021; Djadjev, 47; Kassem, 26;
Girvin, “Seaworthiness”, 17; Chacon, 127; Girvin, “Fundamental Duties”, 445;
Soyer, Warranties 2017, 65-66; Sozer, Tastyanin Gemiyi, 29.

51 Girvin, S.: Carriage of Goods By Sea, 2™ ed., Oxford 2011, p. 384 (Carriage of
Goods); Sozer, Taswyanin Gemiyi, 30; S6zer, Deniz Ticareti Hukuku, 583.

52 Aladwani, T.: “Effect of Shipping Standards on Seaworthiness”, EJCCL, 2011, Vol.
3, Iss. 2, p. 34; Chacén, 128; Sozer, Tasiyanin Gemiyi, 30; Sézer, Deniz Ticareti
Hukuku, 583.

53 President of India v West Coast Steamship Co (The Portland Trader) (1963) 2
Lloyd’s Rep 278, in which Judge Kilkenny stated that “... the required vessel means
the standard is not an accident-free ship, nor an obligation to provide a ship or
gear which might withstand all conceivable hazards.” at p. 356. For further infor-
mation see Kalpslz, T.: Deniz Ticareti Hukuku, C. I: Giris - Gemi, Ankara 1971, p.
108ff. ; Tutunct, A.: Geminin Baslangictaki Elverissizligi Dolayisi Ile Tasiyanin
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2- Human Seaworthiness

Crew and master and their capability to handle the ship and cargo and to
confront the perils of the sea is considered as the other fundamental part
of the concept of seaworthiness®*. It should always be noted that an inef-
ficient master may lead an impeccable ship to be lost, whilst a competent
master may save a poor one>. Therefore, the requirement of that a ship
must be properly manned does not merely signify the sufficiency of the
number of crew to be employed on board, but also hints that crew of the
ship must be duly efficient, qualified and trained to perform the duties

which they are, indeed, employed to carry out on the relevant ship®®.

It is also of utmost importance to indicate that, having regard to the pur-
pose of this study, the carrier’s duty to make the ship seaworthy as re-
gards manning with competent and sufficient crew is not limited to
onboard the ship, but also is extended to shore-based employees engaged
in work®’. Several international conventions dealing with the labour at
sea and the safety of life at sea (such as SOLAS®®, STCW®°, MLC®),

Sorumlulugu, Yayimlanmams Yiiksek Lisans Tezi, Istanbul Universitesi Sosyal
Bilimler Enstitiisii, Istanbul 1985, p. 4ff. ; Sozer, B.: Deniz Ticareti Hukuku: Giris-
Gemi-Donatan ve Navlun Sézlesmeleri (Ders Kitabi), C. 1, 3. Baski, Istanbul 2014,
p. 416ff. (Ders Kitabi); Sozer, Tasiyanin Gemiyi, 361f.; Yetig-Samli, 480ft. ; Girvin,
“Seaworthiness”, 9-10; Wilson, 187; Baatz, 126; Soyer, Warranties 2001, 67-69.

% Baatz, 125; Chacén, 132; Girvin, “Seaworthiness”, 12; Eder - Bennett - Berry -
Foxton - Smith, para. 7-027; Girvin, “Fundamental Duties”, 449; Foster, 483.

55 Soyer, Warranties 2017, 78-79.

5 Aikens - Lord - Bools, 325; Baatz, 126; Sozer, Tasiyanin Gemiyi, 41.

57 The Murphy v. National Bulk Carriers, Inc. (1970) 310 F. Supp. 1246, 1249 (E.D.
Pa.).

% SOLAS 1974 Chapter 5 Regulation 14.1 states that ... all ships shall be sufficiently
and efficiently manned.” (Principles of Minimum Safe Manning, Resolution
A.1047(27), were adopted on 20 December 2011).
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have set out minimum levels as to the number and capacity of crew
members onboard the ship . Having regard to the fact that these terms
are a statutory regulation, in case of any breach in respect of the number
and efficiency of the crewmembers, this might render the ship unseawor-
thy®2,

The role of crew and master onboard the ship has been considered one of
the most vital subjects of the concept of seaworthiness over the period of
maritime history. Despite the fact that most marine accidents might be
regarded, by some means or other, as a result of human errors according
to several reports conducted®?, the circumstance of lack of sufficient or
competent crew onboard would boost the possibility of marine accident
or incident that could give rise to damage or loss of the cargo, human
casualties or loss of property®*. It is hence a grave responsibility of the
carrier to undertake properly that his ship is provided with a sufficient

number of trained and efficient crew®®,

It is of capital importance to be exercised due diligence by the carrier

when he recruits the master and crew by virtue of Article 111 (1) of the

5 The International Convention on Standards of Training, Certification and Watch-
keeping for Seafarers, 1978, (amended in 1995, 1997 and 2010), in virtue of Chap-
ter 11 and 111 consecutively. For further information see Mandaraka-Sheppard, A.:
Modern Maritime Law, Managing Risks and Liabilities, Vol. 2, 3 ed., Abingdon
2013, pp. 53-77; Aladwani, 37-38.

0 Maritime Labour Convention 2006 (into force on 20 August 2013). For further
information see Zhang - Phillips, 54; Mandaraka-Sheppard, 53-54.

61 Girvin, “Fundamental Duties”, 449.

62 Chacon, 132; Girvin, “Seaworthiness”, 12-13; Girvin, “Fundamental Duties”, 450.

83 See Japan P&I Club 2008, 2; EMSA 2018, 8; Apostol - Mates - Barbu, 451; Wage-
naar - Groeneweg, 594-96; Komianos, 336.

6 Soyer, Warranties 2001, 76; Kassem, 36.

85 Soyer, Warranties 2001, 76-77; Kassem, 36.
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HR/HVR. One notable illustration of this is The Eurasian Dream®, in
which it was held that the carriers must look out for whether or not the
master and crew are “suitable men for the post”®’. Furthermore, it was
revealed that the carrier should not merely count on the certificates of
competence or licenses held by the seamen®®, but also interviews the
crewmember thoroughly so as to fulfil his obligation®®. It has been also
enlightened in the same case that one mistake does not amount to in-
competence of a crew member®. Perhaps most importantly, it was held
that incompetence must be distinguished from negligence having regard
to the fact that if a crew member is simple negligent, the carrier shall not
be in breach of his duty to make the ship seaworthy in respect of proper-
ly manning (HR/HVR, art. IV (2) (a)). Eventually, it is deemed that the
competence of the master and crew would turn out to have far more im-
portance in the event that the number of crew on board the ship has de-

creased’?.

To sum up, in order for the shipowner to be considered that he exercises
due diligence in the context of manning the ship, he must ensure that the

master and crew are aware of the ship’s peculiarities, design and special

6 (2002) EWHC 118 (Comm).

7 The Eurasian Dream, para. 132.

88 Also see Sozer, Tasiyanin Gemiyi, 43.

8 The Eurasian Dream, para. 132.

0 The Eurasian Dream, para. 132.

L Pursuant to Art. 1V(2)(a) of the HR/HVR, the carrier shall be exonerated from the
liability for loss or damage resulting from act, neglect or default of master, crew, pi-
lot or the servant of the carrier in the navigation or in the management of the vessel
(also known as nautical fault exemption). See White, 223; Tetley, Marine Cargo
Claims 2008, 892; Soyer, Warranties 2017, 79-80.

2 The Makedonia (1962) 1 Lloyd's Rep. 316, p. 335. For further information see
Girvin, “Fundamental Duties”, 449.
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necessities as well as the new technological devices or systems used

onboard”,
3- Documentary Seaworthiness

It is not wholly possible to consider a ship, which is physically seawor-
thy in all respects as well as properly manned with competent and
trained crew, seaworthy regardless of whether she has certain documents
onboard that allow her to sail safely and to ensure in compliance with
both national and international rules and regulations™. Therefore, the
absence of such documents may pave the way for the breach of the carri-

er’s obligation to provide a seaworthy ship per se’.
B) CARGOWORTHINESS

The concept of seaworthiness also includes the capability of the ship to
take delivery of the cargo and hand over it safely and properly to its final
destination’®. Therefore, it is by no means possible to comprehend a ship
seaworthy in all respects, provided that these two elements, vessel sea-

worthiness and cargo worthiness, are integrated’’. It is submitted that the

8 The Farrandoc (1967) 2 Lloyd's Rep. 276, p. 282; also see Chacon, 134; Sozer,
Tastyanin Gemiyi, 42-45; Sézer, Deniz Ticareti Hukuku, 584.

7 Wilson, 11; Aikens - Lord - Bools, 326; Kassem, 45; Chacon, 144; Girvin, “Fun-
damental Duties”, 450; Eder - Bennett - Berry - Foxton - Smith, para. 7-028.

5 Girvin, “Fundamental Duties”, 450; Wilson, 11; Kassem, 46; Aikens - Lord -
Bools, 326; Chacdn, 144.

6 Eder - Bennett - Berry - Foxton - Smith, para. 7-026; Aikens - Lord - Bools, 320;
Kassem, 52, Todd, 63.

" Scrutton L.J., in The Reed v. Page enlightened this aspect as “... A ship may be unfit
to carry the contemplated cargo, because, for instance, she has not sufficient means
of ventilation, and yet be quite fit to make the contemplated voyage, as a ship.”
(1927) 1 K.B. 743, at 754.

DEHUKAMDER - Volume: 3/ Issue: 2 / Year: 2020, pp. 803 - 866



822 Seaworthiness in Autonomous Cargo Ships

concept of cargoworthiness contains two aspects in the sense of whether
the condition of the ship itself is appropriate for the cargo and of how the

contractual cargo is stowed on the ship 2.

So far as the first of which is concerned, the carrier must provide a ship
whose holds, hatches and other places are decontaminated or fumigated
before calling at another port or commencing loading™. Likewise, it
must be ensured that the pumps are adequate to drain surplus water from
the cargo®. There should not be any sorts of leakage of pipes or hatches
which may jeopardize the cargo®. The other side of such a vital obliga-
tion is that the carrier needs to provide a ship that must be compatible
with the peculiarities of the cargo she was contracted to carry®?, other-
wise, this would render the ship unseaworthy as turned out in the case of

“The Stanton v Richardson”, in which the pumps were inadequate®?.

The second aspect of cargoworthiness is associated with the way in
which the cargo stowed®. If the improper stowage endangers the safety

of the ship itself through leading her to be unstable, the ship would be

8 Chacon, 137.

" Wilson, 12; Chacon, 137; Aikens - Lord - Bools 321; Eder - Bennett - Berry - Fox-
ton - Smith, para. 7-026; Kassem, 52ff, Yetis-Samli, 483; Caga - Kender, 19; Tu-
tinca, 9.

8 Wilson, 12.

8 Chacon, 137.

82 Aikens - Lord - Bools, 320; Sozer, Tasiyanin Gemiyi, 57.

8 (1872) L.R. 7 C.P. 421, affirmed, (1874) L.R. 9 C.P. 390; also see The Gudermes
(1991) 1 Lloyd’s Rep. 456, 472—474, affirmed (1993) 1 Lloyd’s Rep. 311.

8 Aikens - Lord - Bools, 323; Chacdn, 138; Girvin, “Seaworthiness”, 11.
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held unseaworthy®. However, it does not mean that poor stowage will
always render the ship unseaworthy®. This is why improper stowage
jeopardizing solely the cargo shall not generally make the ship unsea-
worthy as held in the case of both The Elder Demspter & Co. v Paterson
Zochonis & Co0.8” and The Thorsa®®, unless it hazards the ship or its sta-
bility®®. In addition, overloading, which the ship is loaded beyond what

she can reasonably carry, might render the vessel unseaworthy®.
I1l. THE DEFINITION OF AUTONOMOUS SHIP

Nowadays, there are a number of research projects intending to set the
scene for autonomous ships through seeking out the optimal technology
and business concept. The first research initiative for the concept of au-

tonomous shipping was carried out with a project named “Intelligent

8 See The Aconcagua (2010) EWCA Civ 1403, para. 367; affirmed (2011) 1 Lloyd’s
Rep. 683; The Standale (1938) 6 Lloyd’s Rep. 145; The Kopitoff v Wilson (1876) 1
QBD 377.

8  Girvin, “Seaworthiness”, 11; Aikens - Lord - Bools, 323; Chacon, 138; Kassem, 59;
Sozer, Deniz Ticareti Hukuku, 582; Sozer, Tastyanin Gemiyi, 53; Yetis-Samli, 482;
Tasdelen, 943; Tiitiincii, 8; Topsoy, F.: Deniz Ticareti Hukuku I: Giris, Gemi, Do-
natan ve Deniz Ticareti Sézlesmeleri, Istanbul 2020, p. 401.

87 (1924) A.C. 522.

8 (1916) P. 257.

8 Even though bad stowage endangering the cargo, in general, will not lead the ship

to be held unseaworthy, The Starsin (2004) 1 A.C. 715, para. 120, where it was held

that the stowage of wet cargo might render the ship unseaworthy for the carriage of
timber to be loaded at a later port. For further information see Aikens - Lord -

Bools, 323; Eder - Bennett - Berry - Foxton - Smith, para. 7-026. Tetley, Marine

Cargo Claims 2008, 918; Chacon, 138-139; Kassem, 59, Girvin, “Seaworthiness”,

11; Sozer, Deniz Ticareti Hukuku, 582; Sozer, Tasiyanin Gemiyi, 53; Yetig-Samli,

482; Topsoy, 401; Tasdelen, 943.

Girvin, “Seaworthiness”, 11; Chacon, 138.
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Ship Project” in Japan in the 1980°s%L. In this project, it was put to scru-
tiny whether or not an intelligent ship is capable of functioning without
the support of the crew®. However, the most influential and practical
projects have been conducted specifically in the last decade. The projects
named “Svitzer Hermod”*® and “YARA Birkeland®* which is predicted
to be the world’s first fully electric and autonomous container ship are
just a few examples in this regard. It can be submitted that the most far-
reaching research project is probably the Maritime Unmanned Naviga-

tion through Intelligence in Networks (MUNIN)®®, which is a collabora-

%L Bertram, V.: Towards Unmanned Ships, DNV GL, Norwegian University of
Science and Technology 2013, p. 15.

92 Ahvenjarvi, 517; Bertram, 15.

9 The Svitzer Hermod, is a tugboat project carried out with a collaboration between
the global towage operator Svitzer and Rolls-Royce. The ship was built in Turkey at
the Sanmar yard in 2016 and equipped with a Rolls-Royce Dynamic Positioning
System so as to activate the remote-controlled system. The ship has undertaken a
number of remotely controlled manoeuvres in the port of Copenhagen earlier in
2017. See Rolls-Royce, Rolls-Royce Demonstrates World’s First Remotely Operat-
ed Commercial Vessel, 20 June 2017, <https://www.rolls-royce.com/media/press-
releases/demonstrates-worlds-first-remotely-operated-commercial-vessel.aspx>
(accessed, on December 15, 2020).

% The zero-emission autonomous ship YARA Birkeland, which will sail within 12
nautical miles from the coast between three ports in southern Norway, will operate
initially as a manned ship and is estimated to be capable of performing fully auton-
omous operation by 2022. Moreover, the ship was delivered to its owners in late
2020, notwithstanding, container loading and stability tests are currently being car-
ried out, before sailing to a port and test area in Horten, Norway. See Kongsberg,
Autonomous Ship Project, Key Facts About Yara Birkeland, <https://www.
kongsberg.com/maritime/support/themes/autonomous-ship-project-key-facts-about-
yarabirkeland> (accessed, on December 17, 2020); Safetydsea, Yara Birkeland
delivered to its owners, 30 November 2020, <https://safety4sea.com/yara-birkeland-
delivered-to-its-owners/> (accessed, on February 18, 2021).

% MUNIN was started in 2012 and ended in August 2015. The use case researched in
the MUNIN is a dry bulk carrier operating in intercontinental tramp trades, and it is
envisaged that the ship is to be fully unmanned in the course of the deep-sea voyage
by using autonomous onboard navigation and surveillance system while being mon-
itored and controlled by an operator ashore in the Shore Control Centre (SCC). The
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tive initiative and dedicated solely to interpretation of the autonomous

ship’s concept in several aspects®.

Even though many definitions have been conducted on the subject, it has
not been reached any consensus as to the meaning of autonomous ship.
Different definitions are expressed by Waterborne TP, MUNIN, NFAS,
Lloyd’s Register and IMO®’. Hereby, as reported by Waterborne TP, the
concept of autonomous ship could be defined as:

“Next generation modular control system and communications technol-
ogy will enable wireless monitoring and control functions both on and
off board. These will include advanced decision support systems to pro-
vide a capability to operate ships remotely under semi or fully autono-

mous control®.”

main contribution of the MUNIN to the concept of autonomous ships might be con-
sidered to have been revealed the possible obstacles to the realisation of autono-
mous shipping in the sense of technological, operational and legislative factors. See
Soyer, “Autonomous Vessels”, 105; Kretschmann, 76; MUNIN, Research in Mari-
time Autonomous Systems Project Results and Technology Potentials, Final Bro-
chure, 2016, <http://www.unmanned-ship.org/munin/wp-content/uploads/2016/02/
MUNIN-final-brochure.pdf> (accessed, on December 22, 2020).
% Ahvenjirvi, 518; Soyer, “Autonomous Vessels”, 105; Burmeister - Bruhn - Rgdseth
- Porathe, “Autonomous Unmanned”, 2; Kretschmann, 78.
International Maritime Organization (IMO) identifies four levels of autonomy: “1.
Ship with automated processes and decision support, 2. Remotely controlled ship
with seafarers on board, 3. Remotely controlled ship without seafarers on board, 4.
Fully autonomous ship”. IMO has begun to look into how safe, secure and envi-
ronmentally friendly autonomous ship operations would be. The Maritime Safety
Committee (MSC) has also endorsed a framework for a regulatory scoping exercise
on autonomous ships. See IMO: IMO takes first steps to address autonomous ships,
<https://www.imo.org/en/MediaCentre/PressBriefings/Pages/08-MSC-99-MASS-
scoping.aspx> (accessed, on December 27, 2020).
% MUNIN, D9.2: Quantitative Assessment (2015), GA-No: 314286 <http:/
www.unmanned-ship.org/munin/wp-content/uploads/2015/10/MUNIN-D9-2-
Qualitative-assessment-CML-final.pdf> (accessed, on December 28, 2020).
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On the other hand, the MUNIN project appears to discuss a ship, which
is in principle automated but operates with human intervention in a sup-
plementary way regardless of being remotely controlled or fully auto-
mated ship®®. To illustrate, the tasks of berthing, unberthing and navi-
gating in coastal and congested waters are to be remained unaltered and
to still be executed by an onboard bridge team*%. Nonetheless, once the
ship reaches the open sea to embark on the intended long ocean voyage,
the crew will disembark and return the shore in order for the ship to be
autonomous and to operate autonomously*®t. From that particular point,
the ship will continue to sail independently to its port of destination. The
reason behind the hybrid scheme of the MUNIN is associated with the
perspective that the ship would not be capable of withstanding the ad-
ventitious situations in the sea such as hazardous atmospheric phenome-

na or jeopardy of collision, should it be fully automated%.
Ultimately, the MUNIN defines the remotely controlled ship as:

“the remote ship where the tasks of operating the ship are performed via

a remote-control mechanism e.g. by a shore based human operator”

As for the fully automated one, it is stated as:

9 Burmeister - Bruhn - Rgdseth - Porathe, “Autonomous Unmanned”, 6.

100 Burmeister - Bruhn - Rgdseth - Porathe, “Navigational Safety”, 4.

101 Byrmeister - Bruhn - Rgdseth - Porathe, “Autonomous Unmanned”, 9.

102 MUNIN, The Autonomous Ship, <http://www.unmanned-ship.org/munin/about/the-
autonomus-ship/> (accessed, on 28 December, 2020), Burmeister - Bruhn - Rgdseth
- Porathe, “Autonomous Unmanned”, 9.
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“the automated ship where advanced decision support systems onboard
undertake all the operational decisions independently without interven-

tion of human operator®.”

As it can be inferred from these definitions that the remotely controlled
ship differs from fully autonomous ship in the sense that the latter oper-
ates independently by means of its own decision-making system even
without any necessity for onshore human intervention'®. In contrast,
remotely controlled ship is continually controlled and monitored by the
Shore Control Centre (SCC) operator, also known as shore-based ship
controller, consisting of a team of one or more chief engineers, in the
same manner as it is on the bridge of the manned ship'%. Either way, the
common ground is the absence of crew onboard the ship during the voy-
age. However, it is also argued by many that seamen who do not gener-
ally engage in the navigation or in management of the ship may have a
role onboard the ship so as to take care of passengers or cargo as well as
certain conditions such as navigating in coastal and congested waters

during the voyage, which is known as hybrid system*.

108 MUNIN, The Autonomous Ship.

104 Hooydonk, 404; Soyer, “Autonomous Vessels”, 106; Stevens, “Carrier Liability”,
149; Burmeister - Bruhn - Rgdseth - Porathe, “Autonomous Unmanned”, 1.

195 Hooydonk, 404; Ahvenjirvi, 519; Stevens, “Carrier Liability”, 149; Burmeister -
Bruhn - Rgdseth - Porathe, “Autonomous Unmanned”, 1; DNV GL, The future of
remotely operated machinery, <https://www.dnvgl.com/expert-story/maritime-
impact/The-future-of-remotely-operated-machinery.html> (accessed, on 10 January
2021).

106 Stevens, “Carrier Liability”, 149; Soyer, “Autonomous Vessels”, 106; Burmeister -
Bruhn - Rgdseth - Porathe, “Autonomous Unmanned”, 7.
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IV. IS THE AUTONOMOUS SHIP A SHIP?

Whether or not the autonomous ship could be considered as a ship at all
having regard to the fact that it is with no master or crew onboard has

107 and it will contin-

been the focal point of the several academic studies
ue to be a hot topic in the field of maritime law during next few years. It
should firstly be noted that there is no consensus as to the legal defini-
tion of ship as the concept varies depending on one international conven-
tion to another as well as domestic maritime laws'®. Regarding the posi-
tion under private maritime law conventions, the conventions prefer not
to restrict the concept of ship through setting out a particular definition,

but to concentrate on the matter, which they deal with, at hand*®°,

The legal definition of ship would turn out to be substantially different
from one international convention to another on the grounds that they
are “very much a function of the subject matter concerned”*'%. Neverthe-
less, in the context of the law of the sea, it appears United Nations Con-
vention of the Law of the Sea (UNCLOS) deals with the terms of vessel

107 See Kampantais, N.: Seaworthiness in Autonomous Unmanned Cargo Ships, Mas-
ter’s Thesis, Erasmus University, Rotterdam 2016, p. 42; Farach, M.: A Sea Trolley
Problem: “An Exploration of the Impact of the Unmanned Vessels on Maritime
Law”, Master’s Thesis, The City Law School, London 2020, p. 23; Kara, H.:
“Gemilerde Yapay Zekd Kullanimi ve Buna Dair Hukuki Sorunlar”, SDUHFD,
2020, C. 10, S. 1, p. 36-39; Xing - Zhu, 445; Hooydonk, 406.

108 Veal, R. - Tsimplis, M.: “The Integration of Unmanned Ships into the Lex Mariti-
ma”, LMCLQ, 2017, p. 308-309; Danish Maritime Authority: “Analysis of Regula-
tory Barriers to Autonomous Ships: Final Report”, Copenhagen 2017, p. 37,
Hooydonk, 406; Xing - Zhu, 445.

109 Hooydonk, 407; Danish Maritime Authority, 37.

110 Tetley, W.: International Maritime and Admiralty Law, Cowansville 2002, p. 35;
Kalpstz, 73-74.
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and ship in an interchangeable sense, notwithstanding the fact that it

provides no particular definition for them**,

The UNCLOS opts for leaving determination of the nature of the ship or
vessel to the flag state which is to be entitled to “fix the conditions for
the grant of its nationality to ships” pursuant to Article 91 of the Con-
vention!2, Therefore, some argue that particular regulations laid down
in the convention!'® might, in some respects, set the scene for a general
drawback to autonomous ships in the sense that port or coastal states
would not want or allow autonomous ships in their waters'**, Neverthe-
less, it does not mean that the UNCLOS poses a hurdle for autonomous
ships to be regarded as a ship. It is therefore suggested by many that the
UNCLOS will not thwart the autonomous ship, given the purposes of the
law of sea, from being regarded as a ship'®. What’s more, according to a
questionnaire conducted by Comité Maritime International (CMI), in

early 2017, to the 52 National Maritime Law Associations which are

111 Hooydonk, 406; Kara, 36.

112 Danish Maritime Authority, 37.

113 UNCLOS, Articles 25(2), 211(3) and 22.

114 Danish Maritime Authority, 16.

115 Henderson, A.: Murky Waters: The Legal Status of Unmanned Undersea Vehicles,
Naval Law Review 2006, V. 53, N. 1, p. 72; Veal, R. - Tsimplis, M. - Serdy, A. -
Ntovas, A. - Quinn, S.: Liability for Operations in Unmanned Maritime Vehicles
with Differing Levels of Autonomy, University of Southampton, Final Report 20186,
p. 14; Kraska, J.: The Law of Unmanned Naval Systems in War and Peace, The
Journal of Ocean Technology 2010, Vol. 44, pp. 51-53; Daum, O.: The Implications
of International Law on Unmanned Naval Craft”, JMLC 2018, Vol. 49, Iss. 1, p. 85;
Dean, P. - Clack, H.: Autonomous Shipping and Maritime Law in New Technolo-
gies, Artificial Intelligence and Shipping Law in The 21% Century, Soyer B. - Tet-
tenborn A. (eds.), pp. 67-90, Abingdon 2020, p. 73; Allen, C.: Determining the Le-
gal Status of Unmanned Maritime Vehicles: Formalism vs Functionalism, JMLC,
2018, Vol. 49, Iss. 4, p. 510; Hooydonk, 406; Danish Maritime Authority, 37;
Sozer, Teknolojik Gelismelerin, 11; Xing - Zhu, 445.

DEHUKAMDER - Volume: 3/ Issue: 2 / Year: 2020, pp. 803 - 866



830 Seaworthiness in Autonomous Cargo Ships

members of CMI as a first step of CMI International Working Group
(IWG) on Unmanned Ships, it has been revealed that most respondents

consider autonomous ship as a ship in the scope of the UNCLOS?6,

So far as the HR/HVR, which is by far the most significant and leading
convention associated with carriage of goods by sea, are concerned, it
defines a ship as “any vessel used for the carriage of goods by sea.”!’
However, what ship actually alludes to is not set out in the Rules. This
paper suggests that the autonomous ship can be evidently conceived as a
ship in the scope of the HR/HVR. This is because the yardstick for a
ship to be evaluated as a ship in the sense of the convention is attributed

merely to whether or not a ship is used for carriage of goods by sea*®,

In a nutshell, numerous international conventions lay down a definition
in the light of their specific topics, nonetheless, it may be deduced that
having crew or master onboard the ship is not generally considered as an

indispensable or vital part of the statutory concept in order for the ship to

116 CMI: “Summary of Responses to the CMI Questionnaire”, Documents Produced,
CMI IWG Submission to LEG 107, p. 4-5, < https://comitemaritime.org/work/
mass/> (accessed, on January 28, 2021).

17 The Hague Rules, Article I (d).

118 For further information in this regard see, one of the most comprehensive analysis
regarding the variations in definitions and usages of the term of ship in many inter-
national conventions by Dr. Jur. Biilent Sozer, attached as an annex to the CMI’s
Working Group on Ship Nomenclature. CMI: “Letters to Presidents of NMLAS re-
garding IWG on Vessel Nomenclature”, p. 2-3, <https://comitemaritime.org/wp-
content/uploads/2018/05/Letter-to-Presidents-of-NMLAs-re-IWG-on-Vessel-
Nomenclature-080316.pdf> (accessed, on January 28, 2021). Also see Sozer, B.: “Is
it a ship or not? If not- then what” in Maritime Liabilities in A Global and Regional
Context, Soyer B. - Tettenborn A. (eds.), pp. 118-131, Abingdon 2019, p. 121-122.
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be regarded as a ship®. It is therefore submitted that the absence of
crew or master onboard would not put a strain on while appraising au-
tonomous ship as a ship in the light of international maritime law con-
ventions!?, Eventually, albeit the concerns raised to the concept of au-
tonomous ship one way or the other, it appears that the great majority of
the regulatory definitions of both existing conventions and national laws
are so functional in an extent that autonomous ships would in principle

be encompassed by them?*??,

V. THE OBLIGATION OF SEAWORTHINESS IN AUTONO-
MOUS SHIPS

It has been thoroughly revealed above that as a result of his obligation to
provide a seaworthy ship, the carrier is required to provide a ship with
competent, sufficient and trained crew and master onboard. At this point,
a question which inevitably arise is whether or not the current interna-
tional conventions concerning seaworthiness can encompass the auton-
omous cargo ships irrespective of the absence of crew onboard. It would
be more favourable to concentrate mainly on the HR/HVR!?, as it is
deemed to be the most vital and leading convention'?3, while evaluating

119 Henderson, 72; Hooydonk, 409; Veal - Tsimplis - Serdy - Ntovas - Quinn, 43-80;
Xing - Zhu, 445; Danish Maritime Authority, 38; Sozer, Teknolojik Gelismelerin,
11; CMI, Summary of Responses, 3.

120 Hooydonk, 409.

21 Hooydonk, 409.

122 The Brussels Protocol of Amendments to the HR introduced slight changes and did
not amend the seaworthiness provisions of HR.

123 The convention is currently applied through either contractual or statutory and
stands for more than 90% of the global shipping tonnage. See Maritime Connector:
“International Maritime Organization & Conventions: Hague-Visby Rules”,
<http://maritime-connector.com/wiki/hague-rules/> (accessed, on 24 February,
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the concept of seaworthiness in autonomous ships. However, this paper
will also scrutinize the concept of seaworthiness in autonomous ship in

the scope of both the Hamburg Rules and the Rotterdam Rules.

To answer the aforementioned question properly, what must be above all
taken into consideration is the constructive effect of case law over the
relevant provisions of the conventions?*. Perhaps most importantly, the
broad jurisprudence has accumulated over ninety years upon the mean-
ings of the provisions laid down in the HR. It would be hence more
comprehensible to appraise the wordings of the HR/HVR in respect of
seaworthiness obligation in the light of case law rather than to pay re-

gard to the pure meaning of the provisions of the convention.
A) HAGUE AND HAGUE-VISBY RULES

It has been pointed out earlier that the carrier is compelled to exercise
due diligence in making the ship seaworthy in the context of properly
manning the ship before and at the onset of the voyage in accordance
with Article 111 (1)(b) of the HR/HVR?®, Based on the wording of the
Rules, it can first be inferred that the Rules do not require a minimum
number of crew onboard. Secondly, perhaps more importantly, the word-

ing of properly manning should not be boiled down to a particular con-

2021). For further information see Treitel, G. - Reynolds, F.: Carver on Bills of
Lading, 2" ed., London 2005, p. 530; Djadjev, 36.

124 Reynolds, F.: The Hague Rules, The Hague-Visby Rules, and the Hamburg Rules,
MLAANZ Journal 1990, Vol. 7, p. 33 (“The Hague Rules™).

125 Ajkens - Lord - Bools, 330-331, Wilson, 187, Chacén, 144; Girvin, “Seaworthi-
ness”, Girvin, “Fundamental Duties”, 39; Stevens, “Carrier Liability”, 149;
Tagdelen, 949; Caga - Kender, 176ff, Topsoy, 400, Karan, 106-107, Yetis-Samli,
485-486.
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cept. In other words, it is utterly interpretable and relative, and ultimate-
ly varies depend on each individual ship, taking into consideration the

specific type and voyage'?®

. While the number of crew onboard the ship
may be seen sufficient for one type of ship or an intended voyage, it
might be regarded insufficient for another'?’. Therefore, it is argued that
low manning or even perhaps no manning onboard the ship could be
found appropriate, if the ship is regarded to be seaworthy in the sense of

safety!?8,

As it was noted before that neither the standard of seaworthiness nor due
diligence is comprehended to be absolute. Both of them varies counting
on the nature of the ship and other many factors?°. One good illustration
of this may be the case of “The Bradley v Federal Steam Navigation

Co. Y% in which it was held that:

“In the law of carriage by sea neither seaworthiness nor due diligence is
absolute. Both are relative, among other things, to the state of knowledge

and the standards prevailing at the material time®31.”

The seaworthiness of a ship is hence regarded to be a “case-by-case is-

sue”®2, Moreover, whether a ship is seaworthy or not must be deter-

126 Xing - Zhu, 453; Danish Maritime Authority, 92; Stevens, “Carrier Liability”, 154.

127 Xing - Zhu, 453; Danish Maritime Authority, 92.

128 veal - Tsimplis, 319; Xing - Zhu, 453; Danish Maritime Authority, 92; CMI, Sum-
mary of Responses, 5-6.

129 Barclay, C.: “Technical Aspects of Unseaworthiness”, LMCLQ, 1975, p. 292;
Chacon, 118; Stevens, “Carrier Liability”, 150.

130 (1927) 27 Lloyd’s Rep. 395.

131 The Bradley v Federal Steam Nav. Co., 396.

132 Foster, 478; Xing - Zhu, 452.
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mined by “the standards and practices of the industry at the relevant
time”*3, provided that the concerning standards and practices are con-
ceived to be reasonable!®. It is hence accepted that the standard of sea-
worthiness is not an immobile or static circumstance, but has a highly
evolving character'®. Likewise, the carrier’s obligation to exercise due
diligence in making the vessel seaworthy does not hint at an absolute
commitment, but merely one of reasonableness®. This is why the due
diligence is accepted to be “indistinguishable from an obligation to ex-

ercise reasonable care.”*?’

It has been experienced on several occasions that an uncommonly used
standard or practice, which was not naturally mandatory at the relevant
time, has turned out to be obligatory in progress of time as a conse-

quence of becoming increasingly ubiquitous in the shipping industry%,

133 The Eurasian Dream (2002), para. 127.

134 The Eurasian Dream (2002), para. 127. Also see Aladwani, 34; Eder - Bennett -
Berry - Foxton - Smith, para. 7-025.

1385 Sozer, Tasiyanin Gemiyi, 30; Sozer, Deniz Ticareti Hukuku, 584; Girvin, Carriage
of Goods, 384; Chacdn, 128; Aladwani, 34; Kassem, 33; Eder - Bennett - Berry -
Foxton - Smith, para. 7-025.

136 Barclay, 292. Also see The Eurasian Dream (2002), in which it was stated that “the
exercise of due diligence is equivalent to the exercise of reasonable care and skill.”
at para. 131.

187 The Muncaster Castle (1960) 1 QB 536, 581. (per Willmer L.J.)

138 One of the most substantial examples to this circumstance is the development of
satellite navigation system. This equipment had not been used in the past, neverthe-
less, with an exponential increase in its usage most recently, this equipment has be-
come compulsory for all vessels at all times in the course of the intended voyage so
that the ship’s position is established and updated, in accordance with SOLAS Reg-
ulation V/19.2.1.6. What’s more, this process was the same for the radars, or wire-
less communications, or several other navigations aids, which were previously non-
compulsory, but then turned out to be obligatory as a consequence of extensive us-
age onboard the vessel. Also see The Portland Trader (1963), p. 281; The South-
wark, para. 9.
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Similarly, with regards to the role of crew or master onboard the ship,
the number of crew to be employed onboard the ship has been gradually
diminished on account of exponential growth in technological advances

in the shipping industry throughout the history of shipping%.

In order to appraise whether or not the wording of properly manning
could pose straightforwardly a hurdle for autonomous ships in determin-
ing seaworthiness, it would be crucial to draw a distinction between re-

motely controlled ships and fully autonomous ones.
1- Remotely Controlled Ships

So far as the remotely controlled ships are concerned, as mentioned
above, a team of shore-based remote operators play the main role in the
navigation and management of the ship in a similar manner as carried
out in the bridge of the traditional manned one'®. It is therefore suggest-
ed that the shore-based ship operators are conceivably capable of satisfy-
ing the duty in the same way'*!. On this point, another conspicuous di-
lemma emerged over the concept of autonomous ships is whether or not
the shore-based ship controller should be considered as a crew of the
ship. Prior to making an interpretation over this issue, several technical
aspects peculiar to the autonomous ships must be taken into considera-
tion. Since the shore-based controller is not onboard the ship, the

139 Stevens, “Carrier Liability”, 148.

140 Ahvenjarvi, 519; Stevens, “Carrier Liability”, 149.

141 Daum, 72; Ahvenjarvi, 520; Veal - Tsimplis - Serdy - Ntovas - Quinn, 19. Also see
CMI, Summary of Responses, 3-4.
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maintenance of situation awareness becomes more important than ever

before for safe and efficient control of the ship#?.

In this sense, the quality of data submitted to the shore-based operator,
namely the remote-control centre, turns out to be of paramount signifi-

cance!®®

. If the up-to-date and essential information in respect of the
position of the ship itself and the traffic situation around the ship is thor-
oughly available to the operator in the remote-control centre as would be
available on the bridge of the ship'**, it would not be inappropriate to
appraise the shore-based operator as a crew at least in the technical as-
pect of the issue. However, this presumption depends on whether or not
there is an impeccable correlation in real-time information exchange!#®

between the ship and the remote-control centre.

If the shore-based ship controller is accepted as a member of the crew of
the ship, two different outcomes will emerge. Firstly, the proper man-
ning requirement of Article 111 (1) (b) would be hypothetically consid-

ered to be fulfilled® and secondly, this operator is required to be com-

142 Burmeister - Bruhn - Rgdseth - Porathe, “Autonomous Unmanned”, 10; Ahvenjar-
vi, 519.

143 Ahvenjarvi, 519.

144 Pritchett, P.: Ghost Ships: Why the Law Should Embrace Unmanned Vessel Tech-
nology, Tulane Maritime Law Journal 2015, Vol. 40, Iss. 1, p. 198; Safari, F. -
Sage, B.: Legal and Liability Analysis for Remote Controlled Vessels, MUNIN:
G.N. 314286, p. 31; Veal - Tsimplis - Serdy - Ntovas - Quinn, 19; Ahvenjarvi, 519;
Kretschmann, 78; CMI, Summary of Responses, 3-5.

145 Ahvenjarvi, 519.

146 According to responses of the CMI questionnaire, the Danish Maritime Law Asso-
ciation (MLA) states that should an unmanned ship be as a ship per definition, a
person employed on unmanned ship may be regarded a crewmember, albeit de facto
not being onboard the ship. Likewise, the Finnish MLA states that the definition of
crew under their national law does not exclude a broader interpretation that should
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petent or efficient. As it was established in The Eurasian Dream®*’, by
analogy, the shore-based ship operator shall be expected to be competent
in the sense that he must have sufficient training and instruction, proper
knowledge about the remote-control system itself and characteristics and
limitations of the autonomous ship. Furthermore, there should not be an
inherent lack of ability, an indisposition to carry out the job accordingly
and eventually mental or physical incapacity on the part of the shore-
based ship operator**®. Otherwise, the ship would be held unseaworthy
on the grounds of being incompetent or inefficient of the shore-based
ship operator.

As far as the traditional ships are concerned, there is no indeed an au-
thentic difference between the ramifications of the drunkenness of crew
and their “disabling lack of will” to make use of the skill and knowledge
in determining the seaworthiness for a ship!#. Either way, the ship
would be regarded to be unseaworthy'*®°. Nevertheless, it is also admitted
that the efficiency or competency of crew and master will become far
more significant in the event that the number of crew onboard the vessel

have been shrunk®®. Since the shore-based operator has a vital role to

focus on the functions performed rather than the place where the crew performs
their tasks. See CMI, Summary of Responses, 3.

147 3o far as the remotely controlled ships are concerned, the standards established in
The Eurasian Dream in respect of competency of master and crew could be applied,
by analogy, to the shore-based operators or even the other personnel engaged in au-
tonomous ship operations.

148 The Eurasian Dream (2002), para. 129.

149 The Makedonia (1962), 335.

150 The Eurasian Dream, para. 129; The Makedonia (1962), 335.

151 The Makedonia (1962), 335. For further information see Girvin, “Fundamental
Duties”, 449.
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play in navigation and management of the ship, it can be argued that
incompetency or inefficiency arising out of overtiredness or drunkenness
of the remote operator would render the ship unseaworthy as would have

been considered in the case of crew onboard.

Nonetheless, the fact that the remote operator who is to be competent is
not expected to withstand all contingencies, but is to be “equal in dispo-
sition and seamanship to ordinary men in the same calling”*2. In other
words, the standard for competency does not require the remote operator
to be impeccable, instead, the shore-based remote operator must solely
be reasonably qualified for their job®®2. In the event that the remote oper-
ator was found to be incompetent or inefficient, the well-established test,
which investigates whether the carrier should be held accountable for

unseaworthiness of the ship, would still be applied:

“Would a reasonably prudent owner, knowing the relevant facts, have

allowed this vessel to put to sea under the control of this operator?*>4.”

On the other side of the spectrum, if the shore-based operator is not con-
sidered to be a crew of the ship, a question which naturally arises is: Are
the remote operators still be required to be competent or efficient in the
light of Article 111 (1)(b)? At this point, it would be favourable to indi-

152 The Roberta (1937) 58 Lloyd's Rep. 231; Boudoin v. Lykes Brothers Steamship Co.,
Inc. (1955) 348 U.S. 336; Handley v. United States (1958) 157 F. Supp. 616
(S.D.N.Y.); Robinson v. S.S. Atlantic Starling (1966) 369 F. 2d 69 ( 5™ Circuit).

158 Also see Timbrell, W.: “Can the Prospect of Unmanned Ships Stay Afloat under the
Current Collison Regulations”, Southampton Student Law Review, Vol. 9, Iss. 1,
2019, p. 54; Stevens, “Carrier Liability”, 153; Hooydonk, 413; Veal - Tsimplis -
Serdy - Ntovas - Quinn, 66.

154 The Hongkong Fir (1961), 168; also see Stevens, “Carrier Liability”, 152.
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cate an exposition in The Murphy v. National Bulk Carriers'®, in which
it was held that:

“...the warranty of seaworthiness has not been limited to members of the
ship's crew, but is extended to shore-based employees who come within
the ambit of its humanitarian policy because engaged on board a vessel

in work traditionally performed by seamen.”

The aforementioned exposition can be further interpreted that even if the
remote operator is not deemed to be crew of the ship, the carrier is bound
to employ a trained and competent shore-based ship controller. Or else,
the carrier might be considered to be in breach of the obligation of

properly manning his ship.

Several circumstances need to be taken into consideration while as-
sessing the seaworthiness in remotely controlled ships. To illustrate, it
has been pointed out earlier that the intention behind the dawn of the
idea of autonomous ship is generally to enhance the economic, ecologi-
cal and social sustainability and thereby to provide safe, efficient and
environmentally friendly operation of entire merchant ships*®. Further-
more, it is apparent that a human navigator on the ship is to be supplant-
ed by a shore-based ship operator in the remotely controlled ship. Ulti-
mately, perhaps most importantly, even if the role of human onboard the
ship is diminished or removed by any means, human being, in essence,

is involved in every inch of the autonomous ships in the sense of its de-

155 (1970) 310 F. Supp. 1246, 1249 (E.D).
156 MUNIN, Brochure 2013.
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sign and construction'®’. Because of these factual findings, it would be a
preconceived interpretation to directly consider the remotely controlled
ships as being unseaworthy predicated on the wording of Article 111 (1)
(b) of the HR/HVR.

As opposed to that of manned ships, the wording of “before and at the
beginning of the voyage” is required to be shed some light on as far as
the remotely controlled ships are concerned. It is argued that since the
shore-based remote operator is to proceed to control the ship throughout
the voyage, it would be incomprehensible to boil down the obligation of
due diligence to the onset of the voyage based on the wording of the
Rules!™®, That is to say, an incompetent or inefficient remote operator
could be replaced by the shipowner more easily compared to replacing
master of a traditional ship. In that case, based on the principle of good
faith applied for contracts in civil law and even the essence of the
HR/HVR, it is suggested that the temporal constraint in respect of the
obligation of exercise due diligence should not be appraised as a valid
excuse on the part of the carrier having regard to the concept of remotely
controlled ship'®®. The aforementioned interpretation is supported
through the continuing obligation of the carrier concerning properly care
for the cargo set out in the Article 111 (2)'%°. Since the carrier is bound to
properly care for the cargo throughout the voyage, if the carrier rules out

the replacement of an incompetent or inefficient shore-based ship opera-

157 Ahvenjarvi, 518.

158 Kampantais, 44; Stevens, “Carrier Liability”, 153.
19 Stevens, “Carrier Liability”, 153-154.

160 Kampantais, 44; Stevens, “Carrier Liability”, 154.
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tor, the inaction of the carrier would give rise to a failure to his involved
duty!®?, That’s why the carrier would be accountable for the loss or
damage to the cargo owing to his inaction on supplanting the incompe-

tent remote operator with a competent one.

In accordance with Article IV (4) (a) of the HR/HVR, the carrier is ex-
onerated from liability for loss or damage arising from act, neglect or
default of the master, mariner pilot or the servants of the carrier in the
navigation or management of the ship. This is also known as ‘nautical
fault exemption’*®2, However, the nautical fault exemption is laid down
in neither the Hamburg Rules nor the Rotterdam Rules. It can be submit-
ted the shore-based operator is considered to be a servant of the carrier in
the scope of the application of Article 1V (4) (a)'®. After all, the naviga-
tion and the management of the ship, which is a prerequisite for the ap-
plication of the exemption clause, is carried out by the shore-based oper-
ator. Accordingly, the carrier would be exonerated from liability for loss
or damage arising from act, neglect or default of the shore-based opera-
tor in the navigation and the management of the ship, pursuant to Article

IV (2) (a)'%*. Nevertheless, the nautical fault exemption would not be

161 Stevens, “Carrier Liability”, 154.

182 Leau, P.: “Dead in the Water: The Nautical Fault Exemption of the Hague-Vishy
Rules”, Singapore Law Review-Juris llluminae, Vol. 7, 2015/16, p. 2; White, 223;
Reynolds, “The Hague Rules”, 17; Stevens, “Carrier Liability”, 159.

163 For same point of view see Stevens, “Carrier Liability”, 159; Farach, 54-57.

164 Also see Stevens, “Carrier Liability”, 159. Contrary to this view, Rodriguez Delga-
do argues that considering the nautical fault exemption is predicated on the remote-
ness of the ship and its crew, this exemption will not be applicable in the event that
“the remoteness requirement” is broken under autonomous ships. See Rodriguez
Delgado, J.: “The Legal Challenges of Unmanned Ships in the Private Maritime
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applied to other shore-based servants of the carrier who are not involved

in the navigation or management of the ship.

In a nutshell, this paper suggests that the shore-based operator can be
regarded as a servant of the carrier within the meaning of Article 1V (2)
(@) of the HR/HVR. Moreover, regardless of whether the shore-based
operator and also other shore-based servants are considered as crew, the
carrier would be obliged to exercise due diligence to employ competent
and sufficient shore-based personnel. When it comes to sufficiency of
the crew, the view of that the competency of crew should be taken into
consideration rather than the number of crew in determining seaworthi-
ness of a ship'®® appears to be sensible. It is also expressly stated in ap-
plicable IMO Guidelines!® that the minimum safe manning of a ship
shall vary depending on “level of ship automation”'®” and “degree of
shoreside support provided to the ship by the company®8. The proposi-
tion of the extension of the duty to properly manning to the whole voy-
age in remotely controlled ships seems sensible. However, Article 111 (1)
of the HR/HVR requires a ship to be seaworthy before and at the begin-
ning of the voyage and hence the carrier is solely obliged to exercise due
diligence to make the ship seaworthy within this timeframe. Therefore,
as long as the carrier exercises due diligence to provide the ship with

Law: What laws would you change?”, en Maritime, Port and Transport Law be-
tween Legacies of the Past and Modernization, 2018, Vol. 5, Iss. 1, p. 509.

165 Carey, L.: “All Hands off Deck? The Legal Barriers to Autonomous Ships”, CML
Working Paper Series, 2017, N. 17/06, p. 4; Rodriguez Delgado, 508.

186 |MO: Principles of Minimum Safe Manning, Res. A. 1047(27), adopted in 2011.

167 |bid, Annex 2, para. 1.1.3.

168 |bid, Annex 2, para. 1.1.10.
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competent shore-based operator before and at the onset of the voyage, he
would exculpate himself from the liability arising out of unseaworthi-
ness in this regard, without prejudice to the provision of Article 111 (2).
Ultimately, it should be noted that the concept of seaworthiness, even for
the obligation of the properly manning, should be dealt with and ap-
praised by “the standards and practises of industry at the relevant

tlme”lsg-
2- Fully Autonomous Ships

It appears to be more arduous to appraise the carrier’s duty to provide a
seaworthy vessel in fully autonomous ships, considering this type of
autonomous ship is envisaged to operate independently through its own
decision-making system even without any necessity for onshore human
intervention. Therefore, the fact that the fully autonomous ships have
neither onshore nor offshore crew appears to present an obstacle to draw
an analogy between this type of ship and the manned ship as opposed to

that of remotely controlled ones.

However, the proposition of that the requirement of properly manning is
by no means fulfilled in fully autonomous ships seems to have no merit.
As revealed earlier, the wording of properly manning is relative and sub-
stantially open to interpretation the same as the concept of seaworthiness
itself. At this point, Stevens argues that provided that safe and efficient
transportation of the goods by the fully autonomous ship is demonstrated

through either experiment or actual experience, the obligation of proper-

189 The Eurasian Dream (2002), para. 127.
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ly manning laid down in Art 11l (1) (b) of the HR/HVR would not pre-
sent any obstacle in determining the seaworthiness for this type of
ship’®. Likewise, based on the “progressive legal interpretation”, it is
argued that should the autonomous ships be capable of succeeding in
safety and efficient operations at least in the same way as the manned
ships do, the Article 111 (1) (b) of the Rules would not pose a hurdle for

autonomous shipst’?.

On the other hand, the carrier is not required to provide an impeccable
ship, even if it is for the fully autonomous ship. That is to say, a vital
point to be considered is the fact that “Seaworthiness does not require
perfection. Perfection is unattainable. Only a reasonable fitness for the
service designed is required”t’2. All in all, the fully autonomous ship is a
ship, but a more sophisticated one. In essence, the autonomous ships will
be used for carriage of goods by sea in the same way as traditional ones.
Therefore, what is merely expected of the carrier of autonomous ship is
to exercise due diligence in making the ship seaworthy as set out in Arti-
cle 11 (). It is also suggested that artificial intelligence (Al) could ac-
quire a restricted form of legal personality*”®, which is indeed proposed
in Recommendations Report on Robotics by European Parliament’s
Committee on Legal Affairs as a “electronic personhood”'’*. Should Al

170 Stevens, “Carrier Liability”, 154.

111 Kampantais, 49.

172 The Rover (D.C.) 33 Fed. 515, p. 521.

113 Chwedczuk, M.: “Analysis of the Legal Status of Unmanned Commercial Vessels
in U.S. Admiralty and Maritime Law”, JMLC, Vol. 27, Iss. 2, 2016, p. 163.

174 European Parliament: “Report with Recommendations to the Commission on Civil

Law Rules on Robotics”, 2017, <https://www.europarl.europa.eu/doceo/
document/A-8-2017-0005_EN.html?redirect> (accessed, on 17 February, 2021).
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acquire an electronic personhood, it may be possible to reassess the re-
quirement of properly manning in fully autonomous ships under this new

phenomenon.

It is argued that insomuch as the carrier exercises due diligence in the
sense that the systems of the ship are robust and resilient as well as reli-
able to withstand conceivable hazards of the sea in the course of the con-
templated voyage, he would not be liable, even if the ship was held un-

seaworthy!”>,

A question which inevitable arises is whether or not the beginning of the
period of time in which the carrier is to exercise due diligence could
change so far as the fully autonomous ship is concerned. As mentioned
above, there is no continuing obligation attached to the carrier under
Article 111 (1) HR/HVR. It is hence argued that the carrier would be ex-
onerated, provided that he exercised due diligence in selection, instal-
ment and maintenance of his fully autonomous ship’s control system
before and at the beginning of the voyage'’®. The aforementioned view
of continuing due diligence obligation for replacing the incompetent
operator in the remotely controlled ships is supported by the provision of
care for the cargo throughout the voyage laid down in the Article 111 (2).
Nevertheless, as for fully autonomous ships, the only role of an operator
in the SCC is to provide a supervisory control of the ship!”’. It can there-
fore be submitted that the carrier is solely bound to exercise due dili-

175 Stevens, “Carrier Liability”, 154.

176 Stevens, “Carrier Liability”, 154-155.

177 See Rgdseth, @. - Nordahl, H.: “Definitions for Autonomous Merchant Ships”,
NFAS, Trondheim 2017, p. 12-13; Kretschmann, 78.
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gence in selection, instalment and maintenance of the ship’s control sys-
tem before and at the beginning of the voyage (Article 111 (1)), consider-
ing the incompetency or inefficiency of crew could not be in question for

fully autonomous ships as opposed to remotely controlled ones'’®.

Last but not least, since neither the fully autonomous ship’s operator nor
the pre-programmer of it engages in the navigation and management of
the ship, they could not be regarded as a servant of the carrier withing
the meaning of Article IV (2) (a)!”®. The nautical fault exemption hence
appears to be inapplicable in that case. However, whether or not the car-
rier would be exonerated from liability arising from the default of Al in
navigation or management of the ship seems to be problematic, particu-
larly in the event that it acquires a legal entity.

B) HAMBURG RULES

The carrier’s obligation to provide a seaworthy ship is neither laid down
as an explicit provision nor made reference to under the Hamburg Rules.
Therefore, the Rules do not expressly necessitate the carrier to make a
seaworthy ship in respect of properly manning'®. The reason for not
being set out the obligation of seaworthiness as a clear wording is that
the Rules do embrace presumed fault-based liability system in accord-
ance with Article V (1) and Annex 11'8, That is to say, should the cargo

be lost, damaged or delivered late, the carrier shall be accountable re-

178 For further information see Stevens, “Carrier Liability”, 154-155.
179 Also see Stevens, “Carrier Liability”, 160.

180 Stevens, “Carrier Liability”, 149-150.

181 Wilson, 216-217.
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gardless of whether or not the ship was seaworthy, unless he demon-
strates that “he, his servants or agents took all measures that could rea-
sonably be required to avoid the occurrence and its consequences” by
virtue of Article 5 (1)'®2. Since the carrier is always conceived to be at
fault and is under a continuing obligation, including a list as to seawor-
thiness obligation was deemed to be inessential by the Drafting Party of
the Hamburg Rules®® as opposed to the HR/HVR that the obligation
was thoroughly set out in Article 111 (1).

At this point, it can be argued that the actual intention in establishing a
continuing obligation upon the carrier under the Hamburg Rules may be
interpreted by the fact that the carrier is primarily to carry the contractual
cargo to its destination and to deliver it in the same condition as it was
taken over by him at the time of loading®. Hereby, if the carrier fulfils
his duty by succeeding in handing over the cargo properly, the liability
will not be set forth®, It can thus be envisaged that the nature of the
ship in the sense of both how many crews it employs onboard and how

sophisticated it is would not be investigated, as the duty is satisfied®,

To sum up, based on both the essence and wording of the convention, it

can be inferred that there is no obligation attached to the carrier to pro-

182 Kassem, 141; Frederick, 92.

183 UNCITRAL, Working Documents, Report of the Working Group on International
Legislation on Shipping on the work of its fourth (special) session (Geneva, 25 Sep-
tember - 6 October 1972) - AJCN.9/74, para. 30, <https://undocs.org/en/A/
CN.9/74> (accessed, on 15 January 2021).

184 Stevens, “Carrier Liability”, 149.

185 Stevens, “Carrier Liability”, 149.

186 Stevens, “Carrier Liability”, 149.
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vide a manned ship under the Hamburg Rules. It can be thus suggested
that there is no apparent obstacle presented under the Hamburg Rules
with regards to the autonomous ships in the context of seaworthiness,
and hereby having crew onboard does not appear to be determinative in
appraising the seaworthiness of a ship.

C) ROTTERDAM RULES

The Rotterdam Rules, which is not entered into force yet, indeed carries
on roughly the same obligations in respect of the concept of seaworthi-
ness set out in the HR/HVR, which are the physical seaworthiness of the
ship, the human seaworthiness, the documentary seaworthiness and the
cargoworthiness in accordance with Article 14. However, under the Rot-
terdam Rules, the carrier is bound to exercise due diligence in making
and keeping the vessel seaworthy before, at the beginning of, and
throughout the voyage!®’. On this point, the Rotterdam Rules differ from
the HR/HVR in the sense that the duty of seaworthiness becomes a con-

tinuous obligation.

As far as the seaworthiness of the remotely controlled ship under the
Rotterdam Rules is concerned, it can be submitted that the interpretation
made for the purposes of the HR/HVR could conceived to be appropriate
for the Rotterdam Rules and thus the Rules would not pose a hurdle for
this type of ship. Nevertheless, with regards to the period of time in
which the carrier is required to carry out due diligence, as the Rotterdam

Rules embrace a continuing obligation of seaworthiness, there is no

187 Rotterdam Rules, Article 14 (a).
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doubt that the carrier will be under an obligation to replace the shore-
based ship operator, who is apparently incompetent or inefficient, name-
ly unsuited for the job, once the incompetence is detected. Likewise, it
appears that the Rotterdam Rules would not pose a hindrance to the fully
autonomous ships based on the inference made in the scope the
HR/HVR.

CONCLUSION

It has been pointed that there is an impressively broad jurisprudence
accumulated over ninety years upon the meaning of the seaworthiness
provisions in the HR/HVR. It can be submitted that even if more sophis-
ticated ships are used in the maritime cargo transport, the case law
would shed light on the issues arising out of them as well. It is expected
that autonomous merchant ships will be implemented anytime soon,
considering a number of research initiatives focusing on making the au-
tonomous ships a reality. IMO has begun to look into how safe, secure
and environmentally friendly autonomous ship operations would be and
also the Maritime Safety Committee (MSC) has endorsed a framework
for a regulatory scoping exercise on autonomous ships. Likewise, CMI
set up an International Working Group on Unmanned Ships so as to
identify the legal issues in this regard and to lay an international legal

perspective on the related issues.

The concept of seaworthiness is not immobile or static, but rather has a
highly evolving character. When it comes to determine how an autono-

mous ship can be covered under the current international legal frame-
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work given the explicit requirement of properly manning, this paper
suggests that the wordings of the conventions should not be solely taken
into consideration, they should also be interpreted in the light of case

law.

It appears to be no hurdle posed by existing international conventions to
the both remotely controlled and fully autonomous ships in the sense of
seaworthiness. This is because the wording of properly manning is in
essence a relative and case-by-case issue. Therefore, it would be inap-
propriate to assess the autonomous ships directly as being unseaworthy
based on merely wordings of the conventions. The shore-based operator
can be regarded as a servant of the carrier within the meaning of Article
IV (2) (a) of the HR/HVR. Moreover, regardless of whether the shore-
based operator and also other shore-based servants are considered as
crew, the carrier would be obliged to exercise due diligence to employ
competent and sufficient shore-based personnel. Eventually, the concept
of seaworthiness should be dealt with and appraised by the standards and

practises of industry at the relevant time.

The view of that the period of time in which the carrier is obliged to ex-
ercise due diligence should not be restricted to the before and at the be-
ginning of the voyage in remotely controlled ships seems sensible.
Based on the principle of good faith applied for contracts in civil law
and even essence of the conventions, temporal constraint in respect of
the obligation of due diligence should not be appraised as a valid excuse
on the part of the carrier, considering an incompetent or inefficient re-

mote operator could be replaced by the shipowner more easily compared
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to replacing master of a traditional ship. Nonetheless, under Article 11
(1) of the HR/HVR, should the carrier exercise due diligence to provide
the ship with competent shore-based operator before and at the onset of
the voyage, he would exculpate himself from the liability arising out of
unseaworthiness in this regard, without prejudice to the provision of
Article 111 (2). As for the fully autonomous ships, if artificial intelligence
acquires an electronic personhood, it may be possible to reassess the
requirement of properly manning in fully autonomous ships under this
new phenomenon. In addition, provided that the carrier exercises due
diligence in the sense that the systems of the ship are robust and resilient
as well as reliable to withstand conceivable hazards of the sea during the
contemplated voyage, he would not be liable, even if the ship was held
unseaworthy. Considering neither the fully autonomous ship’s operator
nor the pre-programmer of it engages in the navigation and management
of the ship, they could not be regarded as a servant of the carrier withing
the meaning of Article IV (2) (a). The nautical fault exemption appears
to be inapplicable in that case. Even so, whether or not the carrier would
be exonerated from liability resulting from the default of Al in naviga-
tion or management of the ship seems to be problematic, particularly in

the event that it acquires a legal entity.

So far as the Hamburg Rules are concerned, it appears that the Rules
would not present an obstacle in the determining the seaworthiness of
the autonomous ships. Likewise, the interpretation made on the purpose
of the HR/HVR could be regarded to be appropriate for the Rotterdam

Rules as well. However, there is no doubt that under Article 14 of the
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Rotterdam Rules, the carrier has a continuing obligation which he is re-
quired to replace the shore-based ship operator, who is apparently in-

competent or inefficient, with a competent one.
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- Ceviri / Translation* -

OTONOM KARGO GEMILERDE SEFERE ELVERISLILiGIN
HUKUKI DEGERLENDIRILMESI: DEGISIM ZAMANI MI?
Ars. Gor./Res. Asst. Mustafa YILMAZ**

Oz

Gunidmduzde, denizcilik sektérinde giderek artan teknolojik gelismeler,
otonom ticari gemilerin ve geleneksel gemilerin denizlerde birlikte yel-
ken agmaya baslayacaklar1 bir ¢agin arifesinde olundugu ©Gnermesini
hakli ¢ikartyor gibi goriinmektedir. Otonom gemilerin ekonomik, ekolo-
jik ve sosyal siirdiiriilebilirligi gelistirecegi, bu suretle de guvenli ve gev-
re dostu operasyonlar1 garanti edecegi ve bu yonde avantajlar saglayaca-
g1 diistintilmektedir. Buna karsilik, gerek ulusal gerekse uluslararasi du-
zenlemeler gemide insan unsuru dikkate alinarak tasarlandigindan, oto-
nom gemilerin kullanilmaya baslanmas1 pek ¢ok tartismayi da berabe-
rinde getirecektir. Tasiyanin sefere elverigli bir gemi bulundurma yu-
kiimliiligiiniin otonom gemiler bakimindan nasil yorumlanmasi gerekti-
gi de bu tartismalarin odak noktasinda yer almaktadir. Bu makale de,
oncelikle sefere elverislilik kavrami ve bunun unsurlar1 bilhassa igtihat

hukuku 1s1ginda kapsamli bir bicimde incelenecek olup, ardindan oto-

nom gemiler tanimlanacak ve bu tur gemilerin gemi olarak kabul edilip

*

Dergide yer alan tiim geviriler bir terciime biirosundan alinmis olup, g¢evirilerden
yazarlar sorumlu degildir.
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Ankara, Tirkiye - Géniillii Arastirmaci, Ankara Universitesi Deniz Hukuku Ulusal
Arastirma Merkezi (DEHUKAM), (mustafa.yilmaz@asbii.edu.tr) (ORCID ID:
0000-0002-4795-2899).
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edilmeyecegi tartisilacaktir. Akabinde, otonom gemilerde Lahey/Lahey-
Visby Kurallart m. I (1-b)’de yer alan gemiye geregi gibi gemi adami
saglamak ibaresinin nasil ele alinmasi gerektigi ve bu sartin bu tir gemi-
lerde nasil karsilanacagi ya da karsilanip karsilanamayacagi incelenecek-
tir. Son olarak da, otonom gemilerde tasiyanin sefere elverisli bir gemi
bulundurma yiikiimliiliigiine iliskin Lahey/Lahey-Visby Kurallari, Ham-
burg Kurallar1 ve Rotterdam Kurallar1 kapsaminda karsilastirmali bir

degerlendirme sunulacaktir.

Anahtar Kelimeler: Sefere Elverislilik, Otonom Gemiler, Uzaktan

Kumandal: Gemiler, Miirettebatsiz Gemiler, Uluslararasi1 Sozlesmeler.
**k*k

GIRIS

Denizcilik tarihi boyunca, sefere elverislilik denizcilik sektériniin en

temel terimlerinden biri oldugu gibi, zamanla tasiyanin sefere elverisli

bir gemi bulundurma yiikiimliiliigii de her navlun sézlesmesinin temel

bir unsuru haline gelmistir. Sefere elverislilik doktrini, ilk basta deniz

yolculugundan ileri gelen tehlikelere maruz kalan taraflarin gesitli ¢ikar-

Girvin, S.: “The Obligation of Seaworthiness: Shipowner and Charterer”’, CML
Working Paper Series 2017, No. 17/11, s. 1 (“Seaworthiness”); Girvin, S.: “The
Carrier’s Fundamental Duties to Cargo under the Hague and Hague-Visby Rules”,
JIML, 2019, Vol. 25, s. 444 (“Fundamental Duties”); Kassem, A. H.: “The Legal
Aspects of Seaworthiness: Current Law and Development”, Doctoral Dissertation,
Swansea University, Swansea 2006, p. 5; S6zer, B.: Deniz Ticareti Hukuku: Gemi-
Donatan-Tastyan ve Deniz Ticareti Hukuku'nda Sorumluluk Rejimi, 1. Baski, Is-
tanbul 2011, s. 573 (Deniz Ticareti Hukuku).
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larm1 korumak maksadiyla olusturmus olsa da?, denizcilik sektoriindeki

gelismeleri takiben daha da gelistirilmistir®.

Tasiyanin gemiyi sefere elverisli bir halde bulundurma yukimliligiiniin
o6nemi, bu bakimdan kiresel dlcekte bir yeknesakligin saglanmasini ge-
rekli kilmistir®. Sefere elverislilik ile ilgili ilk diizenleme® 1893 yilinda
ABD Harter Yasasi ile getirilmistir®. Harter Yasasi'nda benimsenen
prensipler bircok agidan sorumluluk sisteminin temeli haline gelmis ve
19247 tarihli Lahey Kurallar1 (LK), 19688 tarihli Lahey-Visby Kurallari

2 Soyer, B.: Warranties in Marine Insurance, 1% ed., London 2001, s. 56 (Warranties
2001).

Foster, N. R.: “The Seaworthiness Trilogy: Carriage of Goods, Insurance, and Per-
sonal Injury”, Santa Clara Law Review 2000, Vol. 40, Iss. 2, s. 509; Zhang, P. -
Phillips E.: “Safety First: Reconstructing the Concept of Seaworthiness under the
Maritime Labour Convention”, Marine Policy, 2016, Vol. 67, s. 54; Soyer, Warran-
ties 2001, 56-57.

Hooydonk, E.V.: “The Law of Unmanned Merchant Shipping - An Exploration”,
JIML, 2014, Vol. 20, Iss. 3, s. 419; Baatz, Y.: “Charterparties” in Maritime Law,
Baatz Y. (ed.), 3" ed., Abingdon 2014, s. 126.

Yapilan diizenlemeler, ¢cagdas deniz hukuku baglaminda denize elverigliligin ilk
etkileri olarak kabul edilmekle birlikte, denize elverislilik kavrami esasinda M.O.
800 civarinda yapilan Rodos Deniz Hukuku ve MS 1150 civarinda yapilan Oleron
Kanunlar1 gibi drneklerle yiizlerce yil 6ncesine dayanmaktadir. Bkz. Chacén, V. H.:
The Due Diligence in Maritime Transportation in the Technological Era, New York
2017, s. 35; Soyer, Warranties 2001, 58; Karan, H.: The Carrier’s Liability under
International Maritime Conventions the Hague, Hague-Visby, and Hamburg Rules,
New York 2004, s. 7-12.

1893 Harter Yasasinin dnemi bir gemiyi denize agmaya elverigli hale getirme konu-
sunda mutlak garanti yerine gerekli 6zeni gdsterme gdrevinin ilk kez benimsenme-
sinin, Yasanin 191. Paragrafinda ortaya konmus olmasindan kaynaklanmaktadir.
See Kassem, 74; Karan, 19-20; Djadjev, I.: The Obligations of the Carrier Regar-
ding the Cargo, the Hague-Visby Rules, Cham 2017, s. 41; Chacén, 70; Zhang -
Phillips, 55; Sézer, Deniz Ticareti Hukuku, 566.

Konsimentolara Iliskin Belirli Kurallarin Birlestirilmesine Iliskin Uluslararas1 Séz-
lesme, 25 Agustos, 51 ABD Tiiziikleri 233, 120 Milletler Cemiyeti Antlagmalar Se-
risi 155. (2 Haziran 1931'de yiiriirliige girmistir) (buradan itibaren LK olarak anila-
caktir).

DEHUKAMDER - Volume: 3/ Issue: 2 / Year: 2020, pp. 867 - 926



870 Otonom Kargo Gemilerde Sefere Elverislilik

(LVK), 1978° tarihli Hamburg Kurallar1 ve 2009'° tarihli Rotterdam

Kurallari’nda da kabul gérmiistiir®?.

Sefere elverislilik kavraminin ortaya ¢iktigi ve buna bagl olarak bu yi-
kiimliiliigiin uluslararasi sézlesmelere dahil edildigi dénemde, insan un-
suru gemide mevcuttu ve dahi geminin sevk ve idaresinde hayati 6neme
sahipti. Buna karsilik, bilhassa yapay zeka teknolojisindeki gelismeler
sayesinde, ginimuzde miirettebatsiz bir geminin suda seyrlseferle eko-
nomik menfaat saglama amacina tahsis edilecegi Onermesi; denizcilik
sektdriinde tartismalarin odak noktasi haline geldigi gibi bu yonde bir
dizi arastirmanim da konusunu teskil etmektedir. Ote yandan, gerek ulu-
sal gerekse uluslararasi diizenlemeler gemide insan unsuru dikkate alin-
mak suretiyle hazirlanmig oldugundan, otonom gemilerde tasiyanin sefe-

re elverigli bir gemi bulundurma yiikimliiligii pek tabi izaha muhtagtir.

Konsimentolara liskin Baz1 Hukuk Kurallarinin Birlestirilmesine Iliskin Uluslara-
rast Sozlesmeyi Degistirmeye Yonelik Protokol ile degistirilen Lahey Kurallari
(Visby Degisiklikleri), 23 Subat 1968, 1412 ABD Tiiziikleri 127. (23 Haziran
1977'de yiirtrliige girmistir) (buradan itibaren LVK olarak anilacaktir).

° Birlesmis Milletler Denizde Esya Tasima Sézlesmesi, 31 Mart 1978, 1695 ABD
Tiiziikleri 3. (1 Kasim 1992'de yiirtirliige girmistir) (buradan itibaren Hamburg Ku-
rallar1 olarak anilacaktir).

Tamamen veya Kismen Deniz Yoluyla Uluslararasi Esya Tasima Sozlesmelerine
Iliskin Birlesmis Milletler Andlagmas1, 11 Aralik 2008, G.A. Res. 63/122, U.N.
Doc. A/RES/63/122, Ek (2 Subat 2009) (buradan itibaren Rotterdam Kurallar1 ola-
rak anilacaktir) Ocak 2021 itibariyle, kurallar heniiz yiriirliikte degildir, ¢iinkii en
az 20 eyalet tarafindan kabul edilmesi gerekirken yalnizca bes eyalet tarafindan
onaylanmuistir. Bkz. UNCITRAL, Metin ve Durum,
<https://uncitral.un.org/en/texts/transportgoods/conventions/rotterdam_rules/status>
(Erigim Tarihi: 10 Ocak 2021).

Sozer, B.: “Teknolojik Gelismelerin, Tasiyanin Gemiyi Sefere Elverisli Halde Bu-
lundurmak Borcunun Kapsamina ve Igerigine Etkileri”, Deniz Ticareti Hukukunda
Yeni Sorunlar Sempozyumu - 1 Mart 2019, s. 2 (“Teknolojik Geligmelerin™);
Thommen, T. K.: “Carriage of Goods by Sea: The Hague Rules and Hamburg Ru-
les”, JILI, 1990, Vol. 32, Iss. 3, s. 285; Karan, 7; Zhang - Phillips, 55; Kassem, 14.
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Elbette ki, insansiz gemiler yeni bir olgu degildir, zira halihazirda bir
dizi devlet tarafindan askeri, arastirma ve bilimsel amaclarla 50 yildan
fazla bir siiredir isletilmekte ve kullanilmaktadir'?. Buna istinaden, em-
salsiz olarak diisiiniilen sey, otonom (miirettebatsiz) geminin denizyo-
luyla esya tasimaciligina tahsis edilmesidir. Otonom ticaret gemilerinin
ve geleneksel gemilerin, teknolojinin mevcut durumu dahi g6z éniinde
bulundurulsa, denizlerde beraber seyredecekleri giinler pek de uzak de-
gildir'3. Bu nedenle, otonom ticaret gemilerinin ortaya ¢ikisi, denizcilik

sektorinde yeni bir ddnemin baslangici olarak diisiiniilebilir.

Degismeyen tek unsur gemideki insan unsuru ile ilgili olsa da, denizcilik
tarihi boyunca kargo tasima kapasitesindeki muazzam artisa karsilik,
gemideki murettebat sayis1 kademeli olarak azalmistir**. Guiniimuzde ise
esasen otonom gemicilik vasitasiyla ulasilmak istenen gaye, en basit

tabirle, gemideki insan sayisini sifira diisiirmektir®®.,

12 Xing, W. - Zhu, L.: “A Pioneering Study of Third-Party Liability Insurance for
Unmanned/Autonomous Commercial Ships”, Journal of Business Law, 2019, Vol.
6, s. 444; Hooydonk, 403-404; Mclaughlin, R.: “Unmanned Naval Vehicles at Sea:
USVS, UUVS, and the Adequacy of the Law”, JLIS, 2012, Vol. 21, Iss. 2, s. 100;
Ahvenjarvi, S.: “The Human Element and Autonomous Ships”, TransNav Journal,
2016, Vol. 10, Iss. 3, s. 517; Soyer, B.: “Autonomous Vessels and Third-Party Lia-
bilities: The Elephant in the Room” in New Technologies, Artificial Intelligence
And Shipping Law in The 21% Century, Soyer B. - Tettenborn A. (eds.), Abingdon
2020, s. 105 (“Autonomous Vessels™).

3 Burmeister, H. C. - Bruhn, W. C. - Radseth, @. J. - Porathe, T.: “Can Unmanned
Ships Improve Navigational Safety?”, Paris Transport Research Arena, 2014, s. 1
(“Navigational Safety”).

14 Stevens, F.: “Carrier Liability for Unmanned Ships: Goodbye Crew, Hello Liabi-
lity” in New Technologies, Artificial Intelligence and Shipping Law in The 21 Cen-
tury, Soyer, B. - Tettenborn A. (eds.), Abingdon 2020, s. 148 (“Carrier Liability”).

15 Stevens, “Carrier Liability”, 148.
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Otonom gemicilik igin, en azindan goriiniiste, ortaya c¢ikan gerekliligin
arkasindaki nedenleri belirtmek o6nemlidir. Kuskusuz, surekli gelisen
teknoloji, otonom gemilerin denizyoluyla esya tasimaciliginda kullanila-
cag1 6nermesinin dayanagini olusturmaktadir'®. Ancak, bu tir girisim-

lerde tek ¢ikis noktasi bu degildir.

Otonom gemilerin gelisiminin ardindaki beklenti, aslinda surdirtlebilir-
ligin tiim ana boyutlarm gelistirmektir'’. Diger bir deyisle, otonom ge-
milerin denizyolu tasimaciliginda kullanilmasi suretiyle, ekonomik, eko-
lojik ve sosyal siirdirtlebilirlikte blyuk bir artis yasanabilecegi ve dola-
yistyla maliyet etkinligi, kaza 6nleme ve cevre dostu tasimaciligin sagla-
nabilecegi ileri stiriilmektedir'®. Bununla birlikte, siirdiiriilebilirligin s6z
konusu U¢ boyutunun, birinde blytmenin digeri Uzerinde dogrudan veya
dolayli olarak olumlu bir etkiye sahip olmas1 veya tam tersi bir iliskinin
s0z konusu olmasi sebebiyle, bu t¢ boyut bir sekilde birbirleriyle yakin
baglanti icindedir. Ekonomik sirdirdlebilirlik, bir geminin isletilmesin-
den kaynaklanan harcamalarda biyik bir diisiise isaret etmekte ve boyle-

likle otonom gemilerin kullanilmasi yoluyla mirettebata bagli maliyet-

16 Kretschmann, L.: “Analysing the Economic Benefit of Unmanned Autonomous

Ships: An Exploratory Cost-Comparison Between an Autonomous and a Conventi-
onal Bulk Carrier”, RTBM, 2017, Vol. 25, s. 76.

17 MUNIN, Rationale Behind the Unmanned Ship, MUNIN Brochure 2013,
<http://www.unmanned-ship.org/munin/wpcontent/uploads/2013/01/MUNIN-
Brochure.pdf> (accessed, on December 5, 2020); Burmeister, H. C. - Bruhn, W. C.
- Radseth, @. J. - Porathe, T.: “Autonomous Unmanned Merchant Vessel and its
Contribution towards the E-Navigation Implementation: The MUNIN Perspective”,
e-Navi, 2014, Vol. 1, s. 6 (“Autonomous Unmanned”); Kretschman, 76.

18 Burmeister - Bruhn - Rgdseth - Porathe, “Autonomous Unmanned”, 6.
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lerden tasarruf edilecek ve daha etkili uluslararas: ticaret mimkuin kili-

nabilecektirt®,

Ayrica, mirettebat kamaralarinin, insanlarla ilgili diger alanlarin ve en
nihayetinde gemideki kaptan koprisinin kaldirilmas: durumunda ekolo-
jik stirdiiriilebilirlige bir katki gdzlemlenebilir, bu da insa maliyetlerinin
ve elektrik enerjisi ve yakit tuketiminin azalmasina ve geminin tonaj
olarak kapasitesinin artmasima imkan saglayabilir?®. Yakit tiiketimindeki
diislis, nitrojen oksit ve karbondioksit emisyonlarinda blylik oranda
azalmaya yol acacaktir®’. Ote yandan, deniz kazalarmin bilyiik cogunlu-
gunun, su vVeya bu sekilde, insan ve gorev uyusmazligi olarak da bilinen
insan hatastyla iliskili oldugu bariz bir gergektir??, insan hatasinin deniz
kazalarindaki oran1 %64 ila %96 arasinda degismekle birlikte, genel
olarak tiim deniz kazalarmin yaklasik %80'ini insan hatasindan ileri gel-

digi tahmin edilmektedir?. Bu nedenle, otonom gemiciligin insan fakto-

=

% Kretschman, 76.

20 Kretschman, 76.

2L Kretschman, 76.

Rasmussen, J.: “Human Errors: A Taxonomy for Describing Human Malfunction in
Industrial Installations”, Journal of Occupational Accidents, 1982, Vol. 4, Iss. 2-4,
s. 311-312.

23 Japan P&I Club, “Coastal Vessels-Prevention of Damage to Harbour Facilities and
Related Cases”, P&I Loss Prevention Bulletin No. 4, March 2008, s. 2; European
Maritime Safety Agency (EMSA), “Annual Overview of Marine Casualties and In-
cidents”, 2018, s. 8; Apostol-Mates, R. - Barbu, A.: “Human Error-The Main Factor
in Marine Accidents”, Mircea Cel Batran Naval Academy Scientific Bulletin, 2016,
Vol. 19, Iss. 2, s. 451; Wagenaar, W. A. - Groeneweg, J.: “Accidents at Sea: Mul-
tiple Causes and Impossible Consequences”, [IMM, 1987, Vol. 27, Iss. 5&6, s. 594-
96; Komianos, A.: “The Autonomous Shipping Era, Operational, Regulatory, and
Quality Challenges”, TransNav Journal, 2018, Vol. 12, Iss. 2, s. 336; Hooydonk,
405-406; Ahvenjarvi, 518.
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rind nominal olarak ortadan kaldirabilecegi ve dolayisiyla sosyal surdu-

riilebilirligi artirabilecegi kabul edilmektedir?*,

Yukarida bahsedilenlerin 1s1ginda, otonom gemilerin kullaniminin bazi
avantajlar getirecegi asikardir. Bu avantajlar otonom gemileri denizcilik
sektori icin cazip kilacaktir. Yine de bu gemilerin isletilmesinden doga-
cak hukuki sorunlar da goz ard1 edilmemelidir. Bu noktada, otonom ta-
simaciliga engel teskil edecek alanlardan biri de hi¢ stiphesiz sefere elve-
riglilik mefhumu ve 6zellikle de gemiadami bakimindan sefere (yola)
elveriglilik ile baglantilidir. Bunlar dikkate alinarak, bu makalenin birin-
ci ve ikinci bolumlerinde sefere elverislilik kavraminin tanimi ve bu kav-
ranm1 olusturan unsurlar incelenecektir. Ugiincii bélimde otonom gemi
kavrami tanimlandiktan sonra, otonom gemilerin deniz hukukunda bir
gemi olarak kabul edilip edilemeyecegi makalenin doérdinci bolimiinde
tartisilacaktir. Son olarak, besinci bélumde, otonom gemicilikte sefere
elverislilik, LK/LVK kapsaminda detayli bir sekilde tartigsilacak ve ar-
dindan, Hamburg Kurallar1 ve Rotterdam Kurallarinin karsilastirmali bir

analizi ile sonuglandirilacaktir.
|. SEFERE ELVERISLILIGIN TANIMI

Sefere elverislilik (seaworthiness) kavrami; anlami, yiikiimliliigiin nite-

ligi ve bu yiikiimliiliigiin?® ihlalinin etkisi acisindan zaman iginde birgok

24 Hooydonk, 405-406; Ahvenjarvi, 518.

% Sefere elverisli bir gemi saglama yiikiimliiliigiiniin niteligi ve ihlal durumunda
yarattig1 etki, sefere elverislilik methumun sonuglar1 olarak goriilse de, sefere elve-
rislilige iliskin gercek standart, tasiyanin eylemlerinden ziyade geminin uygunlugu
ile iligkilidir. Bkz. Tetley, W.: Marine Cargo Claims, Vol. 1, 4™ ed., Toronto 2008,
s. 878 (Marine Cargo Claims 2008).
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tartismaya konu olmustur?. Oncelikle sunu belirtmek gerekir ki; ingiliz-
ce’deki “seaworthiness” terimi Tiirkge’de ‘denize elverislilik’ anlamina
gelmekte ise de, uluslararasi s6zlesmelerde ve Common Law’da bu kav-
rama yiklenen anlam denize elverislilik ile smirli olmayip, yola ve yike
elverisliligi de kapsamamaktadir?’. Dolayisiyla, “seaworthiness” kavra-
minin denize elverislilik ile sinirli olmadigi dikkate alindiginda; bu teri-

min karsilig1 olarak ‘sefere elverislilik’ kavrami kullanilacaktir.

Deniz hukuku alaninda, sefere elverislilik kavramin 6zel olarak ne anla-
ma geldigine dair hala bir fikir birligi bulunmamaktadir®®, LK/LVK’de
sefere elveriglilik kavrami tanimlanmadigi dikkate alindiginda, genel
olarak sefere elverislilik kavraminin anlamini ele almak uygun olacak-
t1r?®. Bununla birlikte, hem sigorta hem de tasima hukuku kapsaminda,
sefere elverisliligin nispi (relative) ve kapsamli (comprehensive) nitelik-

te bir kavram oldugu kabul edilmektedir®®. 19063 tarihli ingiliz Deniz

% Tetley, Marine Cargo Claims 2008, 877-878; Soyer, B.: Warranties in Marine Insu-
rance, 3" ed., Abingdon 2017, s. 62-63 (Warranties 2017).

27 Aikens, R. - Lord, R. - Bools, M.: Bills of Lading, 2" ed., Abingdon 2016, s. 316-
318; Wilson, J. F.: Carriage of Goods by Sea, 7% ed., London 2010, s. 12; Kassem,
24; Chacon, 144; Djadjev, 45. Ayr. bkz. Actis Co. Ltd. v. The Sanko Steamship Co.
Ltd. (The Aquacharm) (1982) 1 Lloyd's Rep. 7, 11. (Griffiths L.J.)

28 Soyer, Warranties 2017, 62-63; Kassem, 14; Chacdn, 127; Foster, 478; Zhang -

Phillips, 55; Defossez, D.: Seaworthiness: “The Adequacy of the Rotterdam Rules

Approach”, University of San Francisco Maritime Law Journal, 2015, Vol. 28, Iss.

2,s.238.

LK/LVK m. III (1)’de, yalnizca tastyicinin gemiyi sefere elverisli bir halde bulun-

durmak borcunda hangi hallerde gereken 6zenin sarf edilmesi gerektigi diizenlen-

mistir.

% Gilmore, G. - Black C.L.: The Law of Admiralty, 2" ed., New York 1975, s. 152;
White, R.: “The Human Factor in Unseaworthiness Claims”, LMCLQ, 1995, s. 222;
Wilson, 11; Kassem, 22; Chacon, 118; Soyer, Warranties 2017, 63-64; Sozer, B.:
Tasiyamin Gemiyi Sefere Elverisli Halde Bulundurmak Borcu, Ankara 1975, s. 28
(Tasiyanin Gemiyi); SOzer, Deniz Ticareti Hukuku, 583; Tasdelen, N.: Deniz Yo-
luyla Yapilan Tasimalarda Tasiyanin Baslangigtaki Elverissizlikten Dogan Sorum-
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Sigortast Yasasi (Marine Insurance Act, MIA) m. 39 (4)’de sefere elve-

rislilik su sekilde tanimlanmaktadir:

"Bir gemi, sigortali seferlerde denizlerin olagan tehlikelerine karsi her

agidan uyumlu oldugunda, sefere elverisli olarak kabul edilir."32

Bu tanimdan da anlasilacag: tzere, MIA’da “her a¢idan” ibaresine yer-
mek suretiyle, sefere elverislilik kavraminin kapsami genisletilmistir.
Ancak, MIA’y1 hazirlayan Sir Mackenzie Chalmers®, sonrasinda m. 39
(4)’teki “her agidan” ifadesi ile esasinda geminin “mirettebat, ekipman
ve istifleme” bakimimdan makul derecede elverisli olmasinin isaret edil-
digini belirtmistir®*. Ancak, bu denli ibareler gereksiz ve bazi agilardan

kisitlayic1 oldugu gerekgesiyle kanundan kasith olarak gikarilmistir®®. Bu

lulugu, Bilgi Toplumunda Hukuk Unal Tekinalp’e Armagan, Vol. I, istanbul 2003,
s. 946; Caga, T. - Kender, R.: Deniz Ticareti Hukuku II: Navlun Sézlesmesi, 10t
ed., Istanbul 2010, s. 19; Yetis-Samli, K.: “Lahey-Lahey/Visby, Hamburg ve Rot-
terdam Kurallari’nda Sefere Elverislilik”, TUHFM, 2013, C. LXXL S. 2, s. 483.
Deniz Sigortasina iliskin Kanunu Derleyen Yasa, 1906, 6 Edw. 7, Béliim 41 (Ing.)
(Buradan itibaren MIA olarak anilacaktir).
Bu noktada, otonom tagimacilik bir¢ok agidan daha giivenli operasyonlarin oniinii
acabilse de, bu operasyonlarin yeni riskler veya tehlikeler getirecegi ortadadir. Bu
benzeri goriilmemis riskler sadece denizlerde degil, ayn1 zamanda kiyidaki persone-
lin rahatlik, zihinsel is yiikii veya azalan durumsal farkindaliga maruz kalabilecegi
kiy1 kontrol merkezlerinde de ortaya ¢ikabilir. Siber saldiri kapsamlt bir degerlen-
dirme gerektirir ve bu makalenin kapsami digindadir; yine de, siber korsanlik duru-
munda, saldirtya ugramis otonom bir geminin kontroliinii yeniden kazanmak daha
zor olabilir. Bu nedenle, otonom gemi operasyonlarinda “denizlerin olagan tehlike-
lerinin” nasil anlagilacagi daha karmasik hale gelecektir. Yeni riskler ve tehlikelerle
ilgili ayrintih bilgi i¢in bkz. Hoem, A. - Porathe, T. - Rgdseth, @. - Johnsen, S.: “At
Least As Safe As Manned Shipping? Autonomous Shipping, Safety and Human Er-
ror”, ESREL: Safety and Reliability-Safe Societies in a Changing, Trondheim 2018,
S. 424.
Griggs, P.J.: “Coverage, Warranties, Concealment, Disclosure, Exclusions, Misrep-
resentations, and Bad Faith”, Tulane Law Review, 1991, Vol. 66, Iss. 2&3, s. 426.
34 Soyer, Warranties 2017, 65.
% Chalmers, M. - Archibald, J. G.: The Marine Insurance Act 1906, 3" ed., London
1922, s. 64, Soyer tarafindan alintilandig1 gibi, Warranties 2017, 65; Kassem, 19.
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beyandan yola ¢ikarak, MIA’da agik¢a “mirettebat, ekipman ve istifle-
me” kelimelerinin kullanilmamasinin arkasindaki asil niyet, zaman igin-
de denizcilik sektoriinde gergeklesecek olan gelismeleri dikkate almak
suretiyle, ‘her acidan’ ibaresinin yorumlanmasina imkan saglamak oldu-

gu belirtilebilir®,

Sefere elveriglilik kavramimin kapsamli tariflerinden biri de, “Bouvier
Hukuk Sozliigiinde" belirtilen tanimi kismen alintilamak yoluyla The
Southwark®’ davasinda Day J. tarafindan yapilmistir. Buna gore, sefere
elveriglilik kavrami geminin sadece gdvde, genel donatim, makine ve
kazan gibi teknik dlzeniyle sinirli olmayip, ayn1 zamanda gemi teskilati,
yukleme durumu, yakiti, kumanyasi, gemi adamlarinin ehliyet ve yeterli-
likleri ile geminin tagimay tstlendigi somut yiikin ihtiyaglarina uygun-

lugunu da kapsamaktadir®,

En nihayetinde, belirli bir yasal tanimin olmamasi, mahkemeleri sefere
elverisliligi "dava bazinda" tanimlamaya zorlamaktadir®®. Bu noktada
Profesor Tetley, ¢cok sayida mahkeme kararina dayanarak sefere elveris-

lilik standardini su sekilde tanimlamaktadir:

"Geminin bdyle bir durumda, bdyle bir teghizatla ve bdyle bir kaptan ve
mirettebat tarafindan yonetilmesi, normalde yikiin 6ngérilen yolculukta

dlizguin ve givenli bir sekilde yiklenmesi, taginmasi, bakimi ve tahliye-
gj40."

% Soyer, Warranties 2017, 65.

37 The Southwark, 191 U.S. 1, 15, 24 S. Ct. 1, 48 L. Ed. 65 (1903).
% The Southwark. Ayrica Bkz. Wilson, 9.

39 Foster, 478.

40 Tetley, W.: Marine Cargo Claims, 3 ed., Montreal 1988, s. 370.
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878 Otonom Kargo Gemilerde Sefere Elverislilik

Il. SEFERE ELVERISLILIK KAVRAMININ KAPSAMI

Yukarida agiklandig: Uzere, sefere elveriglilik terimi, genis ve kapsamli
bir anlama sahiptir ve bu nedenle, gbvde, makine, depo ve ekipman gibi
geminin sadece fiziksel durumu ile smirlandirilamaz*. Ayn1 zamanda,
geminin ehliyetli ve yeterli sayida gemi adami ile donatilmasi, gerekli
belgelerin bulundurulmasi ve yiike elverislilik ile de ilgilidir*2. Bu ne-
denle, sefere elverislilik standardinin iki yon( vardir; bir yandan geminin
teknik ve fiziksel agidan yolculugun yapilacag: sudan ileri gelen tehlike-
lere kars1 koyabilecek durumda olmasi, gemiye geregi gibi gemi adami
saglamak, gemiyi donatmak ve ikmal etmek (geminin denize ve yola
elverisliligi/ vessel seaworthiness), diger yandan geminin tasimay Ust-
lendigi yiikin (somut yiik) gereklerine uygun bir halde bulunmasi (yike

elverislilik/ cargoworthiness)*.

Yaklasik bir asirlik igtihat hukukunun zirvesi olarak kabul edilen "The
Hong Kong Fir Shipping Co Ltd v Kawasaki Kisen Kaisha Ltd"** dava-

sinda* Diplock L.J., sefere elverislilik kavraminin, esas itibariyle kav-

4 Yetis-Samli, 480.

42 Eder, B. - Bennett, H. - Berry, S. - Foxton, D. - Smith, C. F.: Scrutton on Charter-
parties and Bills of Lading, 23" ed., London 2015, para. 7-025; Aikens - Lord -
Bools, 316-318; Wilson, 12; Chac6n, 144; Sozer, Tasiyamin Gemiyi, 4; Sozer,
“Teknolojik Gelismelerin”, 13-14; Kassem, 24; Djadjev, 45.

43 Wilson, 11.

4 (1961) 1 Lloyd's Rep. 159.

4 Blestiri i¢in bkz. Nolan, D.: “Hongkong Fir Shipping Co Ltd V Kawasaki Kisen
Kaisha Ltd, The Hongkong Fir, 1961, Landmark Cases in the Law of Contract
(Hart), 2008. Ayrica bkz. Todd, P.: Principles Carriage of Goods by Sea, Abingdon
20186, s. 29.
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rami1 olusturan unsurlar g6z 6niinde bulunduruldugunda oldukca karma-

sik oldugunu belirtmistir®®. Ayrica sunlar1 da ifade etmistir:

"Sefere elveriglilik, kolayca ve hizli bir sekilde giderilebilen énemsiz ku-
surlarin varligiyla ve kaginilmaz olarak geminin tamamen kaybedilmesine

sebep olabilecek kusurlarla bozulabilir.”#7

Bagka bir deyisle, sefere elverislilik konseptinin ne denli kirilgan oldu-
gunu vurgulamis ve 6nemsiz kusurlarin bile gemiyi sefere elverissiz
kilabilecegini One siirmiistiir. Aksi yonde, The Westerdok*® davasinda
McNair J., her kicuk eksiklik veya kusurun gemiyi sefere elverissiz ki-

lacagini belirtmenin isabetli olmadigini ileri stirmiistiir.

A) DENIZE VE YOLA ELVERISLILIK (VESSEL
SEAWORTHINESS)

Yukarida da agiklandig1 Uzere, sefere elverisliligin bu yonu Gg¢ farkli
durumu kapsamaktadir. Bunlar; fiziksel denize elverislilik, gemi adamla-
r1 bakimindan yola elverislilik ve gemide bulundurulmas: gereken belge-

ler bakimindan yola elverislilik*.

4 The Hongkong Fir 1961.

" The Hongkong Fir 1961, 71.

8 (1962) 1 Lloyd’s Rep. 180.

Tiirk Ticaret Kanunu (TTK) m. 932°de, denize elverislilik, yola elverislilik ve yiike
elverislilik kavramlar1 miinferit olarak tanimlanmis ve diizenlenmistir. lgili mad-
denin birinci fikras1 uyarinca, bir geminin denize elverisliligi; onun govde, genel
donatim, makine, kazan gibi esas kisimlart ile ilgilidir. Yola elverislilik ise geminin
teskilati, yliikleme durumu, yakiti, kumanyasi, gemi adamlarinin yeterliligi ve sayisi
ile ilgilidir. TTK’da benimsenen bu ayrima karsin, gerek LK/LVK gerekse Com-
mon Law’da denize elverislilik kavrami (seaworthiness) yola elverislilik kavramini
da kapsamaktadir. Buna istinaden, bu makalede, LK/LVK ve Common Law’da be-
nimsendigi sekliyle, geminin denize ve yola elverisliligi birlikte incelenecektir.
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880 Otonom Kargo Gemilerde Sefere Elverislilik

1- Fiziksel Denize Elverislilik (Physical Seaworthiness)

Bir geminin fiziksek denize elverisliligi; geminin dogasi (geminin turd,
yasi ve Ozellikleri), belirli yolculuk, yolculugun zamani, yolculugun ev-
resi, s6zlesme ile taginilmasi Ustlenilen somut yuk ve belki de en 6nemli-
si yolculugun yapildigi1 donemdeki mevcut bilgi durumu gibi bir dizi asli
ve tali unsura dayali olarak saptanir®®. Bu nedenle denize elverislilik
standardi hareketsiz veya statik bir durum olarak gorilmemelidir®:. Zira,
denize elveriglilige iliskin standart gergekten de gelisen bir karaktere
sahiptir ve bu cihetle, tasiyanin sefere elverisli bir gemi temin etme yi-
kiimliiligiiniin yolculugun yapildigi zamandaki kosullar dikkate alinarak
degerlendirilmesi elzemdir®®. Sonugta, geminin fiziki ve teknik agidan
denize ve yola elverisli sayilabilmesi igin; geminin gerek fiziki taham-
mal kabiliyeti (6rnegin; govde, genel donatim, makine, kazan gibi esas
kisimlar) gerekse deniz Uzerindeki hareket kabiliyeti (6rnegin; gerekli
tim sistem ve cihazlar, yukleme durumu, yakit, kumanya) bakimindan
geminin yolculugun yapilacag: sudan ileri gelen tamamiyla anormal ol-

mayan tehlikelere kars: koyabilmesi gerekmektedir®.

%0 Eder - Bennett - Berry - Foxton - Smith, para. 7-021; Djadjev, 47; Kassem, 26;
Girvin, “Seaworthiness”, 17; Chacén, 127; Girvin, “Fundamental Duties”, 445; So-
yer, Warranties 2017, 65-66; Sozer, Tastyanin Gemiyi, 29.

. Girvin, S.: Carriage of Goods By Sea, 2" ed., Oxford 2011, s. 384 (Carriage of
Goods); Sozer, Tasiyanin Gemiyi, 30; Sozer, Deniz Ticareti Hukuku, 583.

52 Aladwani, T.: “Effect of Shipping Standards on Seaworthiness”, EJCCL, 2011, Vol.
3, Iss. 2, s. 34; Chacon, 128; Sozer, Taswyanmin Gemiyi, 30; S6zer, Deniz Ticareti
Hukuku, 583.

53 President of India v West Coast Steamship Co (The Portland Trader) (1963) 2
Lloyd’s Rep 278, Hakim Kilkenny'nin “... standart olarak belirlenenin kazasiz bir
gemi olmadig1 veya akla gelebilecek tiim tehlikelere karsi koyabilecek bir gemi veya
ekipman saglama yiikiimliiliigii anlamina gelmedigini ifade ettigi” dava s. 356. Ay-
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2- Gemi Adamlar1 Bakimindan Elverislilik (Human Seawort-

hiness)

Gemiadamlariin gemiyi ve yuki idare etme ve deniz yolculugundan
ileri gelen tehlikelere karsi koyabilme yetenekleri, sefere elverislilik
kavraminin bir diger temel unsurunu teskil etmektedir®*. Nitekim, ehli-
yetsiz bir kaptan kusursuz bir geminin karaya oturmasina yol agabilecegi
gibi yetkin bir kaptanin yetersiz bir gemiyi kurtarabilmesi de mimkin
olacaktir®®. Bu nedenle, bir geminin geregi gibi gemi adami ile donatil-
masi; yalnizca gemide istihdam edilecek gemi adaminin sayisinin yeter-
liligini iliskin olmayip, ayn1 zamanda bu kisilerin gorevlerini geregi gibi
yerine getirebilecek 6lclide egimli ve ehliyetli olmasin1 da gerekli kil-

maktadir®®.

Bu ¢alismanin amaci g6z 6ninde bulunduruldugunda, sunu da belirtmek
gerekmektedir Ki; tasiyanin gemiye ehliyetli ve yeterli sayida gemi ada-
m1 saglama yikimliliigi, geminin givertesi ile sinirli olmayip; kiyida

geminin isletilmesinde goérev alan kisileri de kapsamaktadir®’. Denizde

rintil1 bilgi i¢in bkz. Kalpsiiz, T.: Deniz Ticareti Hukuku, C. I: Giris - Gemi, Ankara
1971, s. 108 vd.; Titiincl, A.: Geminin Baslangictaki Elverigsizligi Dolayisi Ile Ta-
styanin Sorumlulugu, Yaymlanmams Yiiksek Lisans Tezi, Istanbul Universitesi
Sosyal Bilimler Enstitiisii, Istanbul 1985, s. 4 vd. ; Sozer, B.: Deniz Ticareti Huku-
ku: Giris - Gemi - Donatan ve Navlun Sézlesmeleri (Ders Kitabr), C. 1, 3. Baska, Is-
tanbul 2014, s. 416 vd. (Ders Kitabr); SOzer, Tasiyamn Gemiyi, 36 vd.; Yetig-Samli,
480 vd.; Girvin, “Seaworthiness”, 9-10; Wilson, 187; Baatz, 126; Soyer, Warranties
2001, 67-69.

% Baatz, 125; Chacén, 132; Girvin, “Seaworthiness”, 12; Eder - Bennett - Berry -
Foxton - Smith, para. 7-027; Girvin, “Fundamental Duties”, 449; Foster, 483.

5 Soyer, Warranties 2017, 78-79.

% Aikens - Lord - Bools, 325; Baatz, 126; Sozer, Tasiyanin Gemiyi, 41.

57 The Murphy v. National Bulk Carriers, Inc. (1970) 310 F. Supp. 1246, 1249 (E.D.
Pa.).
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caligma ve denizde can giivenligi ile ilgili gesitli uluslararasi s6zlesme-
lerde (SOLAS®®, STCW?®®, MLC®), gemide bulunmasi gereken gemi
adammin yetkinligi ve yeterliligine iliskin standartlar yer almaktadir®.
Bu sozlesmelerde diizenlenen standartlar karsilanmadig: takdirde, gemi-

nin sefere elverigsizligi s6z konusu olabilecektir®?,

Ydratulen birgok bilimsel arastirma ve bu minvalde hazirlanmis rapor-
larda, deniz kazalarinin ¢ogunlugun insan hatasindan ileri geldigi ortaya
cikarilmis olsa da®®; gemide ehliyetli ve yeterli sayida gemi adaminin
bulunmamas1 hali, can ve mal kayiplarinin arttigi deniz kazalarinin mey-
dana gelmesine yol acabilecektir®®. Bu nedenle, tastyanin gemiye yeterli
sayida ve ehliyetli gemi adami saglamasi yikiimliligi blyik ehemmi-

yet arz etmektedir®,

LK/LVK m. Il (1) uyarinca, kaptan ve miirettebati ise alirken tasiyan
tarafindan gereken 6zenin gosterilmesi biyik 6nem tasimaktadir. Bunun
dikkate deger bir 6rnegi, tasiyan tarafindan kaptan ve mirettebat ise ali-

% 1974 SOLAS Yénetmeligi 5. Béliim 14.1. Maddede, “... tiim gemilerde yeterli ve
verimli bir sekilde personel bulundurulacagi” belirtilir. (Asgari Giivenli Personel
Yonetim Ilkeleri, Karar M.1047 (27), 20 Aralik 2011 tarihinde kabul edilmistir).

% Denizciler i¢in Egitim, Belgelendirme ve Vardiya Standartlarina iliskin Uluslararasi
Sozlesme, 1978, (1995, 1997 ve 2010'da degistirilmistir), sirastyla II. ve III. Bolim-
ler. Daha fazla bilgi icin bkz. Mandaraka-Sheppard, A.: Modern Maritime Law,
Managing Risks and Liabilities, Vol. 2, 3 ed., Abingdon 2013, s. 53-77; Aladwani,
37-38.

60 2006 Denizcilik Caligma Sozlesmesi (20 Agustos 2013 tarihinde yiiriirliige girmis-
tir). Daha fazla bilgi icin bkz. Zhang - Phillips, 54; Mandaraka - Sheppard, 53-54.

1 Girvin, “Fundamental Duties”, 449.

62 Chacén, 132; Girvin, “Seaworthiness”, 12-13; Girvin, “Fundamental Duties”, 450.

63 Bkz. Japan P&l Club 2008, 2; EMSA 2018, 8; Apostol - Mates - Barbu, 451;
Wagenaar - Groeneweg, 594-96; Komianos, 336.

64 Soyer, Warranties 2001, 76; Kassem, 36.

85 Soyer, Warranties 2001, 76-77; Kassem, 36.
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nirken, bu kisilerin “g6rev icin uygun personel” olup olmadigi hususun-
da gereken dikkat ve 6zenin sarf edilmesi gerektigine iliskin The Eura-
sian Dream®® davasidir®’. ilgili davada, tasiyanin borcunu geregi gibi ifa
edebilmesi icin yalnizca gemi adamlari tarafindan saglanan yeterlilik
belgelerine veya ruhsatlara itibar etmemesi®, ayn1 zamanda bu kisilerle
etkin ve verimli miilakatlar yapmasi gerektigi de belirtilmistir®®. Aym
davada, gemi adaminin tek bir hatasinin gemiyi yola elverissiz kilmaya-
cag1 da vurgulanmistir. Zira, gemi adammin ehliyetsizligi ile onun ge-
minin sevk ve idaresindeki fiil, ihmal veya kusuru farkli olgulardir; son
hal geminin sefere elverissiz kilinmasina vicut vermez (LK/LVK, m. IV
(2) (a))™. Son olarak, gemideki gemi adami sayismin azalmasi duru-
munda kaptanin ve miirettebatin yetkinligi daha onemli hale gelecektir’.

Ozetlemek gerekirse, tasiyanin gemiye gemi adamu saglarken gereken
0zeni gosterdiginin kabul edilebilmesi icin; tasiyan kaptan ve miretteba-
tin geminin ozelliklerinden, tasarimindan, 6zel gereklerinden ve ayrica
yeni teknolojik cihazlardan veya gemide kullanilan sistemlerden haber-

dar olmasini saglamalidir®,

6 (2002) EWHC 118 (Comm).

7 The Eurasian Dream, para. 132.

8 Ayrica bkz. Sozer, Tasiyanin Gemiyi, 43.

8 The Eurasian Dream, para. 132.

0 The Eurasian Dream, para. 132.

T LK/LVK m. IV (2) (a) uyarinca, tasiyan kaptanin, miirettebatin, kilavuzun veya
adamlarinin geminin sevk ve idaresindeki eylemleri, ihmalleri veya kusurlarindan
kaynaklanan kayip veya hasarlardan sorumlu olmayacaktir (navigasyon kusuru mu-
afiyeti olarak da bilinir). Bkz. White, 223; Tetley, Marine Cargo Claims 2008, 892;
Soyer, Warranties 2017, 79-80.

2. The Makedonia (1962) 1 Lloyd's Rep. 316, s. 335. Ayrmtili bilgi i¢in bkz. Girvin,
“Fundamental Duties”, 449.

3 The Farrandoc (1967) 2 Lloyd's Rep. 276, s. 282; ayrica bkz. Chacén, 134; Sozer,
Tasiyanin Gemiyi, 42-45; S6zer, Deniz Ticareti Hukuku, 584.
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3- Gemide Bulunmasi Gereken Belgeler Bakimindan Elverisli-

lik (Documentary Seaworthiness)

Bir geminin sefere elverisli oldugunun kabul edilebilmesi i¢in yukarida
aciklananlarin yani sira ulusal ve uluslararasi diizenlemeler yoluyla be-
lirlenmis sertifika ve dokiimanlarin da gemide bulundurulmasi zaruri-
dir’. Bu nedenle, bu tiir belgelerin bulunmamasi, haddi zatinda geminin

sefere elverissiz kilinmasina yol acabilir™.
B) YUKE ELVERISLILIK (CARGOWORTHINESS)

Sefere elverislilik kavrami ayn1 zamanda geminin kargoyu teslim alip
guvenli ve dizgin bir sekilde nihai varis yerine teslim etme kabiliyetini
de icermektedir’®. Bu nedenle, ancak denize, yola ve yilke elverisli bir
gemi, her yonden sefere elverisli bir gemi olarak kabul edilir’’. Bir ge-
minin yike elverisliligi, geminin kendisinin durumunun tasinmasi taah-
hit edilen somut yik igin uygun olup olmamasi ve yukin nasil istiflen-

digi olmak iizere iki gruba ayrilarak incelenebilir’®,

Birincisi s6z konusu oldugunda, tasiyan baska bir limana ugramadan

veya ylklemeye baslamadan 6nce ambarlar1 ve diger yerleri temizlenmis

7 Wilson, 11; Aikens - Lord - Bools, 326; Kassem, 45; Chacon, 144; Girvin, “Fun-
damental Duties”, 450; Eder - Bennett - Berry - Foxton - Smith, para. 7-028.

5 Girvin, “Fundamental Duties”, 450; Wilson, 11; Kassem, 46; Aikens - Lord - Bo-
ols, 326; Chacon, 144.

6 Eder - Bennett - Berry - Foxton - Smith, para. 7-026; Aikens - Lord - Bools, 320;
Kassem, 52, Todd, 63.

" Hakim Scrutton, bu durumu The Reed v. Page davasinda su sekilde agiklamustir ...
Bir gemi, ornegin yeterli havalandirma sistemine sahip olmadig i¢in énceden be-
lirlenmis bir kargoyu tasimaya uygun olmayabilir ancak bir gemi olarak, tasarla-
nan yolculugu yapmaya oldukca elverisli olabilir. "' (1927) 1 K.B. 743, 754.

8 Chacon, 137.
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veya dezenfekte edilmis bir gemi temin etmek mecburiyetindedir’. Aym
sekilde, pompalarin fazla suyu kargo boélimunden tahliye etmeye yeterli
olmasi saglanmalidir®. Kargoyu tehlikeye atabilecek herhangi bir boru
veya ambar sizintis1 olmamalidir®l. Diger yandan, tastyanin navlun soz-
lesmesi ile tasimayi taahhit ettigi somut yukun gereklerine uygun bir
gemi saglamasi gerekmektedir®?; aksi takdirde bu durum, "Stanton v
Richardson” davasinda (pompalarin yetersizligi) oldugu gibi gemiyi

sefere elverissiz kilabilir®®.

Yiike elverisliligin ikinci yoni yikiin nasil istif edildigine iliskindir®*,
Sayet hatali istif gemiyi bir bitiin olarak tehlikeye attiysa yani dengesini
bozduysa, geminin sefere elverissiz kilinmas1 s6z konusu olabilecektir®®.
Ancak, bu her hatali istifin gemiyi sefere elverissiz kilacagi anlamina
gelmez®. Nitekim, The Elder Demspter & Co. v Paterson Zochonis &

C0.%” ve The Thorsa®® davalarinda oldugu gibi, kétii istif gemiyi veya

% Eder - Bennett - Berry - Foxton - Smith, para. 7-026; Wilson, 12; Chacon, 137;
Aikens - Lord - Bools 321; Kassem, 52ff, Yetis-Samli, 483; Caga - Kender, 19; Tu-
tlncu, 9.

8 Wwilson, 12.

81 Chacon, 137.

82 Aikens - Lord - Bools, 320; Sozer, Tasiyanin Gemiyi, 57.

8 (1872) L.R. 7 C.P. 421, affirmed, (1874) L.R. 9 C.P. 390; also see The Gudermes
(1991) 1 Lloyd’s Rep. 456, 472-474, affirmed (1993) 1 Lloyd’s Rep. 311.

84 Chacon, 138; Girvin, “Seaworthiness”, 11.

8 Bkz. The Aconcagua (2010) EWCA Civ 1403, para. 367; affirmed (2011) 1 Lloyd’s
Rep. 683; The Standale (1938) 6 Lloyd’s Rep. 145; The Kopitoff v Wilson (1876) 1
QBD 377.

8  Girvin, “Seaworthiness”, 11; Aikens - Lord - Bools, 323; Chacdn, 138; Kassem, 59;
Sozer, Deniz Ticareti Hukuku, 582; S6zer, Tasiyanin Gemiyi, 53; Yetis-Samli, 482;
Tasdelen, 943; Tiitiincii, 8; Topsoy, F.: Deniz Ticareti Hukuku I: Giris, Gemi, Do-
natan ve Deniz Ticareti Sézlesmeleri, Istanbul 2020, s. 401.

87 (1924) A.C. 522.

8 (1916) P. 257.
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geminin dengesini tehlikeye atmadig: stirece yani yalnizca kargoyu etki-
ledigi durumlarda, genel olarak gemiyi sefere elverissiz kilmayacaktir®.
Ek olarak, geminin kapasitesinin zerinde yiiklendigi durumlarda, gemi

sefere elverissiz hale gelebilir®.
I11. OTONOM GEMININ TANIMI

Gunumuzde, en uygun teknoloji ve is konseptini arayarak otonom gemi-
lere zemin hazirlamay1 amaclayan bir dizi arastirma projesi bulunmakta-
dir. Otonom gemicilik ile ilgili ilk arastirma girisimi 1980'lerde Japon-
ya'da "Akill: Gemi Projesi" adli1 bir proje ile gerceklestirildi®t. Bu proje-
de, akilli bir geminin miirettebatin destegi olmadan galisip ¢alisamaya-
cag1 incelenmistir®. Bununla birlikte, en etkili ve pratik projeler ézellik-
le son on yil igerisinde gergeklestirilmistir. Diinyanin ilk miirettebatsiz

ticaret gemisi “Svitzer Hermod "% (rémorkor) ve diinyanmn ilk tamamen

8 Kargoyu tehlikeye atan kotii istif, genel olarak geminin sefere elverissiz kilinmasina

yol agmayacaktir. Buna karsilik, The Starsin (2004) 1 Temyiz Davas1 715, 120, da-
vasinda islak yiikiin depolanmasinin gemiyi daha sonraki bir limanda yiiklenecek
keresteyi tagimast bakimindan sefere elverissiz hale getirebilecegine karar verilmis-
tir. Ayrintih bilgi i¢in bkz. Aikens - Lord - Bools, 323; Eder - Bennett - Berry -
Foxton - Smith, para. 7-026. Tetley, Marine Cargo Claims 2008, 918; Chacon, 138-
139; Kassem, 59, Girvin, “Seaworthiness”, 11; Sozer, Deniz Ticareti Hukuku, 582;
Sozer, Tasiyanin Gemiyi, 53; Yetis-Samli, 482; Topsoy, 401; Tasdelen, 943.

9 Girvin, “Seaworthiness”, 11; Chacén, 138.

%L Bertram, V.: Towards Unmanned Ships, DNV GL, Norwegian University of
Science and Technology, 2013, s. 15.

%2 Ahvenjarvi, 517; Bertram, 15.

% Svitzer Hermod, kiresel romorkaj operatori Svitzer ve Rolls-Royce is birligi ile
yiiriitiilen bir rémorkdr projesidir. Gemi, 2016 yilinda Tiirkiye'de bulunan Sanmar
tersanesinde insa edilmis ve uzaktan kontrol sistemini aktif hale getirmek ig¢in
Rolls-Royce Dinamik Konumlandirma Sistemi ile donatilmistir. Gemi ile 2017 yili-
nin baslarinda Kopenhag limaninda bir dizi uzaktan kontrol edilen manevra yapmis-
tir. Bkz. Rolls-Royce, Rolls-Royce Demonstrates World’s First Remotely Operated
Commercial Vessel, 20 June 2017, <https://www.rolls-royce.com/media/press-
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elektrikli ve otonom konteyner gemisi olacagi tahmin edilen ve “YARA
Birkeland®* adli projeler bu konuda gosterilebilecek 6rneklerden yal-
nizca bir kagidir. En genis kapsamli arastirma projesinin, is birligine
dayali bir girisim olan ve yalnizca otonom gemi konseptinin g¢esitli yon-
lerden yorumlanmasina adanmig olan MUNIN (Maritime Unmanned
Navigation through Intelligence in Networks, Ag Zekas: ile Insansiz

Seyriisefer)® projesi oldugu ifade edilebilir®®.

Konuyla ilgili bircok tanim yapilmasina ragmen, otonom geminin anla-

mi1 konusunda herhangi bir fikir birligine varilamamistir. Waterborne

releases/demonstrates-worlds-first-remotely-operated-commercial-vessel.aspx>

(Erigim Tarihi: 15 Aralik 2020).

Norvec'in giineyindeki ii¢ liman arasinda kiyidan 12 deniz mili mesafede seyrede-

cek olan sifir emisyonlu otonom gemi YARA Birkeland, baglangigta insanli bir ge-

mi olarak faaliyet gosterecek ve 2022 yilina kadar tam otonom operasyon yapabile-

cegi tahmin edilmektedir. Dahasi, gemi 2020'nin sonlarinda sahiplerine teslim

edilmis, ancak su anda Norve¢'in Horten kentindeki bir limana sefer diizenlemeden
once konteyner yiikleme ve stabilite testleri yapilmaktadir. Bkz. Kongsberg, Auto-
nomous Ship Project, Key Facts About Yara Birkeland,
<https://www.kongsberg.com/maritime/support/themes/autonomous-ship-project-

key-facts-about-yarabirkeland> (Erigsim Tarihi: 17 Aralik 2020); Safety4sea, Yara

Birkeland delivered to its owners, 30 November 2020,

<https://safetydsea.com/yara-birkeland-delivered-to-its-owners/> (Erisim Tarihi: 18

Subat 2021).

% MUNIN projesi 2012'de baslad1 ve Agustos 2015'te sona erdi. MUNIN'de arastiri-
lan kullanim senaryosu, kitalararasi yiik gemisi ticaretinde faaliyet gdsteren bir kuru
dokme yiik gemisi olup, geminin, Kiy1 Kontrol Merkezin'de (SCC) bulunan bir ope-
rator araciligiyla gozetlenip kontrol edilerek ve otonom yerlesik navigasyon ve go-
zetleme sistemi kullanilarak derin deniz seferi sirasinda tamamen insansiz olacagi
ongorilmektedir. MUNIN'in otonom gemiler kavramina olan ana katkisinin, tekno-
lojik, operasyonel ve yasal faktorler anlaminda otonom gemiciligin gergeklestiril-
mesinin 6niindeki olas1 engelleri ortaya koydugu diigiiniilebilir. Bkz. Soyer, “Auto-
nomous Vessels”, 105; Kretschmann, 76; MUNIN, Research in Maritime Autono-
mous Systems Project Results and Technology Potentials, Final Brochure, 2016,
<http://www.unmanned-ship.org/munin/wp-content/uploads/2016/02/MUNIN-
final-brochure.pdf> (Erigim Tarihi: 22 Aralik 2020).

% Ahvenjirvi, 518; Soyer, “Autonomous Vessels”, 105; Burmeister - Bruhn - Rgdseth
- Porathe, “Autonomous Unmanned”, 2; Kretschmann, 78.
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888 Otonom Kargo Gemilerde Sefere Elverislilik

TP, MUNIN, NFAS, Lloyd's Register ve IMO tarafindan farkli tanimlar
ifade edilmektedir®’. Waterborne TP tarafindan bildirildigi Uizere, oto-

nom gemi kavrami su sekilde tanimlanabilir:

“Yeni nesil modiiler kontrol sistemi ve iletisim teknolojisi, hem gemide
hem de gemi diginda kablosuz izleme ve kontrol islevlerini etkinlestire-
cektir. Bunlar, gemileri uzaktan yari veya tamamen otonom kontrol altin-

da calistirma kabiliyeti sadlayacak gelismis karar destek sistemlerini ige-

recektir’8."

Ote yandan, MUNIN projesi, prensipte otonom olan ancak uzaktan Ku-
mandali veya tamamen otonom gemi olmasina bakilmaksizin tamamla-
yict bir sekilde insan mudahalesi ile ¢alisan bir gemiyi ele almakta gibi
gorinmektedir®®. Ornegin, kiy1 ve sikisik sularda yanasma, ayrilma ve
seyretme gorevleri degismeden kalacak ve yine gemideki bir kdpru ekibi
tarafindan yuritilecektir'®. Bununla birlikte, gemi planlanan uzun ok-
yanus seferine baslamak icin agik denize ulastiginda, mirettebat geminin

otonom olmasi ve otonom olarak galismas: i¢in karaya ¢ikacak ve kiyiya

9 Uluslararas1 Denizcilik Orgiiti (IMO) dért otonom diizeyi tanimlamaktadir: “1.

Otomatik siiregler ve karar destegine sahip gemi, 2. Gemide denizcilerin bulundugu
uzaktan kumandali gemi, 3. Gemide denizci bulunmayan uzaktan kumandali gemi,
4. Tamamen otonom gemi”. IMO, otonom gemi operasyonlarinin ne kadar giivenli,
emniyetli ve ¢cevre dostu olacagini arastirmaya baslamistir. Ayrica, Deniz Giivenligi
Komitesi (MSC) otonom gemilerde diizenleyici kapsam belirleme uygulamasi igin
bir ¢ergceve onaylamistir. Bkz. IMO: IMO takes first steps to address autonomous
ships,  <https://www.imo.org/en/MediaCentre/PressBriefings/Pages/08-MSC-99-
MASS-scoping.aspx> (Erisim Tarihi: 27 Aralik 2020).

% MUNIN, D9.2: Quantitative Assessment (2015), GA-No: 314286
<http://www.unmanned-ship.org/munin/wp-content/uploads/2015/10/MUNIN-D9-
2-Qualitative-assessment-CML-final.pdf> (Erigim Tarihi: 28 Aralik 2020).

9 Burmeister - Bruhn - Rgdseth - Porathe, “Autonomous Unmanned”, 6.

100 Burmeister - Bruhn - Rgdseth - Porathe, “Navigational Safety”, 4.
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geri donecektirt®, Bu noktadan itibaren gemi, varis limanina dogru plan-
lanan seferine otonom bir sekilde devam edecektir. MUNIN'in karma
planinin arkasindaki sebep, geminin tamamen otonom hale getirilmesi
durumunda, tehlikeli atmosferik olaylara veya catma tehlikesi gibi de-
nizdeki beklenmedik durumlara karsi koyamayabileceginden ileri gel-

mektedirt®2,

MUNIN, uzaktan kumandali gemiyi su sekilde tanimlamaktadir:

"Gemiyi galistirma gérevlerinin bir uzaktan kontrol mekanizmasiyla, ér-
nedin kiyida bulunan bir operatdr tarafindan, gergeklestirildigi uzaktan

kontrollti gemi"
Tamamen otonom gemi ile ilgili yapilan tanim ise su sekildedir:

"Gemideki gelismis karar destek sistemlerinin tim operasyonel kararlari

operatdriin midahalesi olmadan bagimsiz olarak Ustlendigi otomatik ge-
mit103.”

Bu tanimlardan anlasilacag: Uzere, uzaktan kumandali gemi, karada in-
san midahalesine gerek dahi kalmadan kendi karar alma sistemi aracili-
giyla bagimsiz olarak caligabilmesi bakimindan tamamen otonom gemi-
den farkli oldugu anlasiimaktadir’®. Buna karsilik, uzaktan kumandal
gemi, gemi adamlariyla sevk edilen geleneksel gemilerde oldugu gibi,

bir veya daha fazla bagmiihendisten olusan bir ekipten olusan, kiy1 bazli

101 Byrmeister - Bruhn - Rgdseth - Porathe, “Autonomous Unmanned”, 9.

102 MUNIN, The Autonomous Ship, <http://www.unmanned-ship.org/munin/about/the-
autonomus-ship/> (accessed, on 28 December, 2020), Burmeister - Bruhn - Rgdseth
- Porathe, “Autonomous Unmanned”, 9.

108 MUNIN, The Autonomous Ship.

104 Hooydonk, 404; Soyer, “Autonomous Vessels”, 106; Stevens, “Carrier Liability”,
149; Burmeister - Bruhn - Rgdseth - Porathe, “Autonomous Unmanned”, 1.
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operator olarak da bilinen Kiy1 Kontrol Merkezi (KKM) operatorii tara-
findan yolculuk boyunca sevk ve idare edilir'®. Her iki durumda da or-
tak nokta, yolculuk sirasinda gemide miirettebatin bulunmamasidir. Bu-
nunla birlikte, 6gretide birgok yazar, karma sistem olarak da bilinen se-
fer sirasinda geminin sevk ve idaresi ile mesgul olmayan denizcilerin,
gemideki yolcularla veya kargoyla ilgilenmesi ve ayrica kiy1 ve sikisik
sularda seyir gibi belirli kosullarda bir roli olabilecegini ileri sirmekte-

dirt0s,
IV. OTONOM GEMI BiR GEMI MiDiR?

Gemide kaptan veya mirettebat bulunmadigi g6z 6niine alindiginda,
otonom geminin bir gemi olarak kabul edilip edilemeyecegi, birgcok aka-
demik calismanin®®” odak noktasi olmustur ve bu husus énimiizdeki
birkag yil icinde de deniz hukukunda oldukca ilgi géren bir konu olmaya
devam edecektir. Oncelikle belirtmek gerekir ki, gemi kavramina iliskin
uluslararas1 yeknesak bir niteleme yoktur; ¢tinki bu kavramin tasviri bir

uluslararasi s6zlesmeden digerine ve ulusal mevzuata bagh olarak de-

195 Hooydonk, 404; Ahvenjirvi, 519; Stevens, “Carrier Liability”, 149; Burmeister -
Bruhn - Rgdseth - Porathe, “Autonomous Unmanned”, 1; DNV GL, The future of
remotely operated machinery, <https://www.dnvgl.com/expert-story/maritime-
impact/The-future-of-remotely-operated-machinery.html> (Erisim Tarihi: 10 Ocak
2021).

Stevens, “Carrier Liability”, 149; Soyer, “Autonomous Vessels”, 106; Burmeister -

Bruhn - Rgdseth - Porathe, “Autonomous Unmanned”, 7.

107 Bkz. Kampantais, N.: Seaworthiness in Autonomous Unmanned Cargo Ships, Mas-
ter’s Thesis, Erasmus University, Rotterdam 2016, s. 42; Farach, M.: A Sea Trolley
Problem: “An Exploration of the Impact of the Unmanned Vessels on Maritime
Law”, Master’s Thesis, The City Law School, London 2020, s. 23; Kara, H.: “Ge-
milerde Yapay Zekd Kullamimi ve Buna Dair Hukuki Sorunlar”, SDUHFD, 2020,
C. 10, S. 1, s. 36-39; Xing - Zhu, 445; Hooydonk, 406.
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gismektedir'®, Ozel deniz hukuku sozlesmelerinde ise, sdzlesmelerin
belirli bir tanim belirleyerek gemi kavramini kapsamini sinirlandirmay1

degil, ele aldiklar1 konuya odaklanmayi tercih ettikleri soylenebilir'®.

Geminin kavraminin nitelemesi her bir uluslararas: s6zlesmede farklilik
gostermesinin sebebi ise her s6zlesmenin "kendi ilgili bulundugu hukuku
alan" kapsaminda gemi kavramina anlam ytklemesinden ileri gelmekte-
dirt®®. Bununla birlikte, Birlesmis Milletler Deniz Hukuku Sézlesme-
si'nde (UNCLOS), belirli bir tanim yer almasa da, gemi ve deniz araci
kavramlarinin birbirinin yerine gecebilir bir anlamda ele alindig: goril-

mektedirtl,

UNCLOS m. 91 uyarinca, bayrak devleti “tabiiyetinin gemilere verilme-
si icin gerekli kosullar: belirleme” hakkina sahip olmasindan 6tlr({, han-
gi vasifta bulunan araglarin gemi sayilacagi bayrak devletine birakilmis-
tirt*2, Bu nedenle, dgretide baz1 yazarlar sézlesmede yer alan bazi diizen-
lemelerin!®®, liman veya kiy1 devletlerinin kendi sularinda otonom gemi-
leri istememesi veya buna izin vermemesi anlaminda, bazi agilardan

otonom gemiler icin genel bir dezavantaj yaratabilecegini 6ne stirmekte-

18 Veal, R. - Tsimplis, M.: “The Integration of Unmanned Ships into the Lex Mariti-
ma”, LMCLQ, 2017, s. 308-309; Danish Maritime Authority: “Analysis of Regula-
tory Barriers to Autonomous Ships: Final Report”, Copenhagen 2017, s. 37;
Hooydonk, 406; Xing - Zhu, 445.

199 Hooydonk, 407; Danish Maritime Authority, 37.

110 Tetley, W.: International Maritime and Admiralty Law, Cowansville 2002, s. 35;

Kalpsiz, 73-74.

Hooydonk, 406; Kara, 36.

2 Danish Maritime Authority, 37.

3 UNCLOS, 25(2), 211(3) ve 22. Maddeler.
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dir'!#, Bununla birlikte, bu durum, UNCLOS'un otonom gemilerin bir
gemi olarak gortlmesi icin bir engel teskil ettigi anlamima gelmez. Bu
nedenle, bircok yazar tarafindan UNCLOS'un, deniz hukukunun amacla-
r1 g6z Oniine alindiginda, otonom geminin hukuki niteligi itibariyle gemi
olarak kabul edilmesini engellemeyecegi 6ne stiriilmektedir''®. Dahasi,
2017'nin baslarinda Uluslararas1 Denizcilik Komitesi (CMI), Insansiz
Gemilerde Uluslararas1 Calisma Grubunun (IWG) ilk adimi olarak, CMI
uyesi olan 52 Ulusal Deniz Hukuku Birligine yonelik bir anket diizenle-
mis ve ankete katilanlarin ¢ogunlugu otonom geminin UNCLOS kapsa-

minda bir gemi olarak nitelenebilecegini belirtmistir'®.

Deniz yoluyla esya tasimada en dnemli sozlesme olan LK/LVK, bir ge-
miyi, “mallarin deniz yoluyla tasinmasi i¢in kullanilan herhangi bir ge-
mi” olarak tanimlar'’. Ancak, hangi nitelikteki araglarin bu sézlesme

kapsaminda gemi sayilacagi diizenlenmemistir. Yazar, otonom gemilerin

114 Danish Maritime Authority, 16.

115 Henderson, A.: Murky Waters: The Legal Status of Unmanned Undersea Vehicles,
Naval Law Review, 2006, V. 53, N. 1, s. 72; Veal, R. - Tsimplis, M. - Serdy, A. -
Ntovas, A. - Quinn, S.: Liability for Operations in Unmanned Maritime Vehicles
with Differing Levels of Autonomy, University of Southampton, Final Report 2016,
s. 14; Kraska, J.: The Law of Unmanned Naval Systems in War and Peace, The Jo-
urnal of Ocean Technology 2010, Vol. 44, s. 51-53; Daum, O.: The Implications of
International Law on Unmanned Naval Craft”, JIMLC 2018, Vol. 49, Iss. 1, s. 85;
Dean, P. - Clack, H.: Autonomous Shipping and Maritime Law in New Technolo-
gies, Artificial Intelligence and Shipping Law in The 21% Century, Soyer, B. — Tet-
tenborn, A. (eds.), s. 67-90, Abingdon 2020, s. 73; Allen, C.: Determining the Legal
Status of Unmanned Maritime Vehicles: Formalism vs Functionalism, JMLC, 2018,
Vol. 49, Iss. 4, s. 510; Hooydonk, 406; Danish Maritime Authority, 37; Sozer, Tek-
nolojik Gelismelerin, 11; Xing - Zhu, 445.

116 CMI: “CMI Anketine Verilen Cevaplarin Ozeti”, Uretilen Belgeler, CMI TWG
tarafindan LEG'e yapilan gonderim 107, S. 4-5, <
https://comitemaritime.org/work/mass/> (Erisim Tarihi: 28 Ocak 2021).

117 Hague Kurallari, I (d). Madde.
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LK/LVK kapsaminda bir gemi olarak degerlendirilmesinde bir beis ol-
madig1 gortisiindedir. Bunun nedeni, bir aracin sézlesme anlaminda bir
gemi olarak degerlendirilmesi icin tek kistas, geminin deniz yoluyla esya

tasimaciligina tahsis edilip edilmedigidir!'®,

Kisacasi, ¢ok sayida uluslararasi s6zlesme, kendi ilgili bulunduklari alan
kapsaminda gemi kavramini tanimlamaktadir; 6te yandan bir aracin ge-
mi olarak kabul edilebilmesi i¢cin gemide mdrettebat veya kaptan bulun-
durmanin yasal konseptin vazgecilmez veya hayati bir pargas: olarak
goriilmedigi sonucuna varilabilir!’®. Bu nedenle, gemide mirettebat veya
kaptan bulunmamasi, otonom geminin uluslararas1 deniz hukuku soz-
lesmeleri kapsaminda bir gemi olarak nitelenmesine engel teskil etme-
mektedir'?, Sonug olarak, otonom gemi kavramina yonelik farkl1 agilar-
dan belirtilen endiseler olsa da, hem yurirlikteki s6zlesmelerin hem de
ulusal mevzuatta yer alan tanimlar o kadar islevseldir ki; otonom gemiler

bu tanimlarin kapsamina girecektir'?:,

118 By konuda daha fazla bilgi i¢in CMI Gemi Isimlendirme Calisma Grubu ekine
ilistirilen, Dr. Jur. Biilent S6zer tarafindan yapilan birgok uluslararasi sézlesmede
gemi teriminin tanimlar1 ve kullanimlarindaki varyasyonlara iligkin en kapsamli in-
celemelerden biri icin bkz. CMI: “Letters to Presidents of NMLAs regarding IWG
on  Vessel Nomenclature”, s. 2-3, <https://comitemaritime.org/wp-
content/uploads/2018/05/Letter-to-Presidents-of-NMLAs-re-IWG-on-Vessel-
Nomenclature-080316.pdf> (accessed, on January 28, 2021). Ayr. bkz. Sozer, B.:
“Is it a ship or not? If not- then what” in Maritime Liabilities in A Global and Regi-
onal Context, Soyer B. - Tettenborn A. (eds.), 118-131, Abingdon 2019, s. 121-122.

118 Henderson, 72; Hooydonk, 409; Veal - Tsimplis - Serdy - Ntovas - Quinn, 43-80;
Xing - Zhu, 445; Danish Maritime Authority, 38; Sozer, Teknolojik Gelismelerin,
11; CMI, Summary of Responses, 3.

120 Hooydonk, 409.

21 Hooydonk, 409.
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V. OTONOM GEMILERDE TASIYANIN SEFERE ELVERISLI
GEMIi BULUNDURMA YUKUMLULUGU

Yukarida ayrintili olarak agiklandig: Uizere, tasiyanin sefere elverigli bir
gemi temin etme borcunu yerine getirebilmesi icin gemiye ehliyetli ve
yeterli sayida gemi adami saglamasi1 gerekmektedir. Bu noktada, kagi-
nilmaz olarak ortaya ¢ikan soru, sefere elverislilikle ilgili mevcut ulusla-
raras1 sOzlesmelerin, gemide marettebat bulunmamasina bakilmaksizin,
otonom yiik gemilerini kapsayip kapsamayacagidir. Otonom gemilerde
sefere elveriglilik kavramin1 degerlendirirken esas itibariyle en énemli
sozlesme olan?? LK/LVK!? {izerine yogunlasmak daha uygun olacaktir.
Bununla birlikte, bu makalede hem Hamburg Kurallar1 hem de Rotter-
dam Kurallar1 kapsaminda otonom gemilerde sefere elveriglilik kavrami

da incelenecektir.

Yukarida belirtilen soruya gerektigi gibi cevap verebilmek igin, her sey-
den oOnce dikkate alinmasi gereken, ictihat hukukunun sézlesmelerin
ilgili hilktimleri tizerindeki yapici etkisidirt?4, Dolayistyla, otonom gemi-

ler sozlesme kapsaminda degerlendirilirken, sadece ilgili hiukimlerin

122 5Gzlesme su anda ya sozlesmeye dayali ya da yasal olarak uygulanmaktadir ve kii-
resel tagimacilik tonajmim %90'mmdan fazlasimi temsil etmektedir. Bkz. Maritime
Connector: “International Maritime Organization & Conventions: Hague-Vishy Ru-
les”, <http://maritime-connector.com/wiki/hague-rules/> (accessed, on 24 February,
2021). Ayrintili bilgi i¢in bkz. Treitel, G. - Reynolds, F.: Carver on Bills of Lading,
2" ed., London 2005, s. 530; Djadjev, 36.

123 T K'ye, Visby Protokolii ile kiigiik degisiklikler getirilmis olsa da; LK'nin sefere
elveriglilige iliskin hiikiimleri degismemistir.

124 Reynolds, F.: The Hague Rules, The Hague-Visby Rules, and the Hamburg Rules,
MLAANZ Journal, 1990, Vol. 7, s. 33.
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lafzina musteniden yorum yapmaktan ziyade; bunlarin bu zengin igtihat

1sinda degerlendirmeleri elzemdir.
A) LAHEY VE LAHEY-VISBY KURALLARI

Yukarida agiklandigr Gzere, LK/LVK m. 11l (1) (b) kapsaminda, tasiyan
gemiye ehliyetli ve yeterli sayida gemi adami saglanmasi hususunda,
yuklemenin baslamasindan yolculugun baslangicina kadar gegen surede
gereken 6zeni sarf etmek mecburiyetindedir?®. Oncelikle belirtmek ge-
rekir ki; ilgili hiikiimde gemide bulundurulmasi1 gereken gemi adamina
iliskin asgari sayisal bir yeterlilik diizenlenmemistir. Ayrica, geregi gibi
gemi adami saglamak ibaresi belirli bir konsepte indirgenmemelidir.
Bagska bir deyisle, bu ibare tamamen yoruma agik ve nispi nitelikte olup;
geregi gibi gemi adami saglama sarti geminin tiiriinden yolculugun ge-
reklerine kadar birgok farkli unsura baglh olarak degisecektir'?®. Nitekim,
gemideki gemi adami sayis1 bir gemi turii veya planlanan bir sefer igin
yeterli gorlirken bir baskasi icin yetersiz olarak degerlendirilebilecek-
tir'?’. Bu nedenle, geminin emniyet acisindan sefere elverisli oldugu
kabul edildigi middetge, gemideki gemi adami sayisinin azlig1 ya da hig

bulunmamasi belki de miinasip goriilebilecektir!?®,

125 Ajkens - Lord - Bools, 330-331, Wilson, 187, Chacén, 144; Girvin, “Seaworthi-
ness”, Girvin, “Fundamental Duties”, 39; Stevens, “Carrier Liability”, 149; Tasde-
len, 949; Caga - Kender, 176 ff., Topsoy, 400, Karan, 106-107, Yetis - Saml, 485-
486.

126 Xing - Zhu, 453; Danish Maritime Authority, 92; Stevens, “Carrier Liability”, 154.

127 Xing - Zhu, 453; Danish Maritime Authority, 92.

128 Veal - Tsimplis, 319; Xing - Zhu, 453; Danish Maritime Authority, 92; CMI, Sum-
mary of Responses, 5-6.
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896 Otonom Kargo Gemilerde Sefere Elverislilik

Daha once belirtildigi gibi, ne sefere elverislilik standardi ne de tasiya-
nin sefere elverisli gemi bulundurmak icin sarf etmesi gereken makul
6zen mutlak bir vasfa sahiptir. Zira, her ikisi de geminin niteligi ve diger
bircok faktére bagli olarak degismektedir'?®. Bunun glizel bir &rnegi de,
“The Bradley v Federal Steam Navigation Co.**® davas1 olabilir. Bahsi

gecen davada bu durum soyle ifade edilmistir:

“Deniz yoluyla tagima kanununda ne denize elverislilik ne de gerekli 6zen
mutlaktir. Her ikisi de, diger seylerin yani sira, s6z konusu zamanda ge-

cerli olan bilgi durumuna ve standartlara gére degisebilir'3'™

Bu nedenle, bir geminin sefere elverisli olup olmadig1 "dava bazinda"
ele alinan bir husustur'®2. Bununla birlikte, bir geminin sefere elverisli
olup olmadigy, ilgili standartlarin ve uygulamalarin makul olmasi kosu-
luyla, “ilgili zamanda sektordeki standartlar ve uygulamalar™*® goz
oniinde bulundurularak saptanir'®*. Zira, sefere elverislilik standardi ha-
reketsiz veya statik bir durum olmayip, oldukga gelisen bir nitelige sahip
oldugu kabul edilmektedir!®®. Keza, tastyanin sefere elverisli bir gemi

bulundururken gereken 6zeni géstermesi de mutlak bir taahhidi degil,

129 Barclay, C.: “Technical Aspects of Unseaworthiness”, LMCLQ, 1975, s. 292;
Chacon, 118; Stevens, “Carrier Liability”, 150.

130 (1927) 27 Lloyd’s Rep. 395.

181 The Bradley v Federal Steam Nav. Co., 396.

132 Foster, 478; Xing - Zhu, 452.

133 The Eurasian Dream (2002), para. 127.

134 The Eurasian Dream (2002), para. 127. Ayr. bkz. Aladwani, 34; Eder - Bennett -
Berry - Foxton - Smith, para. 7-025.

135 Sozer, Tasyyanin Gemiyi, 30; Sozer, Deniz Ticareti Hukuku, 584; Girvin, Carriage
of Goods, 384; Chacdn, 128; Aladwani, 34; Kassem, 33; Eder - Bennett - Berry -
Foxton - Smith, para. 7-025.
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sadece makul ézenin sarf edilmesine isaret etmektedir'®®. Bu nedenle,
gereken 6zen “makul 6zeni gosterme yiikiimliiliigiinden ayirt edilemez”

olarak kabul edilmektedir®?’.

Nadiren kullanilan ve ilgili zamanda dogal olarak zorunlu olmayan bir
standart veya uygulamanin, denizcilik sektdriinde zaman icerisinde gide-
rek daha yaygin bir hale gelmesinin bir sonucu olarak, mecburi tutuldu-
gu bircok vesileyle deneyimlenmistir'®, Benzer sekilde, gemideki mi-
rettebat veya kaptanin roll ile ilgili olarak, gemide istihdam edilecek
mirettebat sayisi, gemicilik tarihi boyunca denizcilik sektorundeki tek-
nolojik gelismelerdeki katlanarak buyime nedeniyle kademeli olarak

azalmistir'®,

Geregi gibi gemi adami1 saglama ibaresinin sefere elverisliligi belirleme-
de otonom gemiler igin agik bir engel olusturup olusturmayacagini de-
gerlendirebilmek i¢in, uzaktan kumandali ve tamamen otonom gemiler

arasindan bir ayrima gidilmesi gerekmektedir.

136 Barclay, 292. Ayrica bkz. The Eurasian Dream (2002), in which it was stated that
“the exercise of due diligence is equivalent to the exercise of reasonable care and
skill.” at para. 131.

187 The Muncaster Castle (1960) 1 QB 536, 581 (Willmer L.J.)

138 Bu duruma verilebilecek en 6nemli 6rneklerden biri uydu navigasyon sistemindeki
gelisimdir. Bu ekipman ge¢cmiste kullanilmamisti, ancak son zamanlarda katlanarak
artan kullanimiyla birlikte, SOLAS Ydnetmeligi V/19.2.1.6 uyarinca, geminin ko-
numunun belirlenmesi ve gilincellenmesi i¢in planlanan sefer sirasinda her zaman
tiim gemiler i¢in zorunlu hale geldi. Dahasi, bu siire¢, daha dnce zorunlu olmayan,
ancak sonrasinda gemide yogun kullanimin bir sonucu olarak zorunlu hale gelen
radarlar, kablosuz iletisim veya diger birkag seyir yardimcist ekipman i¢in de ayni-
dir. Ayr. bkz. The Portland Trader (1963), s. 281; The Southwark, para. 9.

139 Stevens, “Carrier Liability”, 148.
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898 Otonom Kargo Gemilerde Sefere Elverislilik

1- Uzaktan Kumandalh Gemiler

Uzaktan kumandali gemiler s6z konusu oldugunda, yukarida bahsedildi-
gi gibi, kiyida bulunan operatorlerden olusan bir ekip, geleneksel insanli
geminin koprusiinde gergeklestirilene benzer bir sekilde geminin sevk ve
idaresinde gorev almaktadir'®®, Nitekim, kiy1 bazli operatoriin bu gorevi
ayni sekilde yerine getirebilecegi ifade edilmektedir*!. Bu noktada, oto-
nom gemiler hususunda ortaya ¢ikan bir diger goze carpan ikilem ise,
kiy1 bazli operatorin geminin miirettebati olarak degerlendirilip deger-
lendirilemeyecegidir. Bu konuda bir yorum yapmadan 6nce, otonom
gemilere 6zgl bazi teknik hususlarin dikkate alinmasi elzemdir. Kiy1
bazli operatér gemide bulunmadigindan, geminin emniyetli bir sekilde
sevk ve idare edilebilmesi igin durumsal farkindaligin (situational

awareness) surdiirilmesi cok daha 6nemli bir hal almaktadir'#2.

Bu anlamda, kiy1 bazli operatore yani KKM’ye aktarilan verinin niteligi
cok verilen niteligi son derece 6nem arz etmektedir'*®. Geminin kendisi-
nin konumu ve geminin etrafindaki trafik durumu ile ilgili giincel ve
gerekli bilgiler, geminin koprisiinde mevcut olacag sekilde, uzaktan

kontrol merkezindeki operatér tarafindan bitiniyle erisilebilir ise!*,

140 Ahvenjirvi, 519; Stevens, “Carrier Liability”, 149.

141 Daum, 72; Ahvenjarvi, 520; Veal - Tsimplis - Serdy - Ntovas - Quinn, 19. Also see
CMI, Summary of Responses, 3-4.

142 Burmeister - Bruhn - Rgdseth - Porathe, “Autonomous Unmanned”, 10; Ahven;ir-
vi, 519.

143 Ahvenjarvi, 519.

144 Pritchett, P.: Ghost Ships: Why the Law Should Embrace Unmanned Vessel Tech-
nology, Tulane Maritime Law Journal 2015, Vol. 40, Iss. 1, s. 198; Safari, F. - Sa-
ge, B.: Legal and Liability Analysis for Remote Controlled Vessels, MUNIN: G.N.
314286, s. 31; Quinn - Veal - Tsimplis - Serdy - Ntovas, 19; Ahvenjarvi, 519;
Kretschmann, 78; CMI, Summary of Responses, 5.
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isin ‘teknik yonii’ bakimindan kiyr bazli operatérii gemi adami olarak
kabul etmek isabetsiz olmayacaktir. Bu varsayim, gemi ile uzaktan kont-
rol merkezi arasinda gercek zamanl bilgi alisverisinde®*® kusursuz bir

korelasyon olup olmadigina baglhdir.

Sayet kiy1 bazli operatdr gemi adami olarak kabul edilirse, iki farkli so-
nug ortaya cikacaktir. Ilk olarak, madde I11 (1) (b)’deki geregi gibi gemi
adami1 saglama sart1 farazi olarak yerine getirilmis olacak*® ve ikinci
olarak, bu operatorin ehliyetli olmasi gerekecektir. The Eurasian
Dream'de'*’ belirlendigi Uzere, kiyas yoluyla, kiyr bazli operatoriin ye-
terli egitime ve bilhassa uzaktan kontrol sistemi hakkinda gereken bilgi-
ye sahip olmasi ve otonom geminin 6zellikleri ve simirlamalarina hakim
olmasi gerekecektir. Bunun yani sira, kiy1 bazli operatorde isin dogasina
yonelik bir yetenek eksikligi, isi yerine getirme konusundaki isteksizlik
ve nihayetinde zihinsel veya fiziksel yetersizlik olmamalidir'®®. Aksi
takdirde, kiy1 bazli operatorin ehil olmamasima misteniden, gemi sefere

elverissiz kilinabilecektir.

145 Ahvenjarvi, 519.

146 CMI tarafindan yiiriitiilen ankete verilen cevaplara gore, Danimarka MLA insansiz
geminin niteligi itibariyle bir gemi olarak kabul edilmesi halinde, insansiz gemide
calisan bir kisi fiilen gemide bulunmasa dahi, gemi adami olarak kabul edilebilece-
gini ifade etmistir. Keza, Finlandiya MLA kendi ulusal mevzuatlarindaki gemi
adam1 taniminin; bu kisilerin gorevlerini yerine getirdigi yerden ziyade gergeklesti-
rilen bu gorevin fonksiyonlarina odaklanmasi gereken daha genis bir yorumu harig
tutmadigini belirtmektedir. Bkz. CMI, Summary of Responses, 3.

Uzaktan kumandali gemiler s6z konusu oldugunda, kaptan ve miirettebatin yeterli-
ligi agisindan The Eurasian Dream'de belirlenen standartlar, kiy1 bazli operatorlere
ve hatta otonom gemi operasyonlarinda gorev alan diger personele kiyas yoluyla
uygulanabilir.

148 The Eurasian Dream (2002), para. 129.
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900 Otonom Kargo Gemilerde Sefere Elverislilik

Geleneksel gemiler s6z konusu oldugunda, gemi adaminin sarhoslugu ile
bu kisinin "irade eksikliginin" sonuglar1 arasinda gercek bir fark yok-
tur#®. Her iki durumda da, gemi sefere elverissiz olarak kabul edilecek-
tir'®, Bununla birlikte, gemideki miirettebat sayisinin azalmasi duru-
munda murettebat ve kaptanin yetkinligi ¢ok daha 6nemli hale gelecegi
de kabul edilmektedir®!. Kiy1 bazli operatériin geminin sevk ve idare-
sinde esas role sahip oldugu dikkate alindiginda, yetersizlik veya verim-
sizligin asir1 yorgunluktan veya bu operatoriin sarhoslugundan kaynak-
lanmasi arasindan bir fark olmayacak, geleneksel gemilerde oldugu gibi,

bu durum geminin sefere elverissiz kilinmasina yol agabilecektir.

Buna karsilik, ehil olmas1 beklenen kiy1 bazli operatdriin tim olasiliklara
kars1 koymasi beklenmez, yalnizca “denizcilik konusunda ayn: gorevdeki
diger insanlarla esi” olmasi beklenir'®, Diger bir deyisle, yeterlilik
standard1, kiy1 bazli operatoriin kusursuz olmasini gerektirmez, bu ope-

ratoriin isi icin yalnizca makul bir sekilde kalifiye olmas: gerekir®3

. Kiy1
bazli operatoriin ehil olmadigi hallerde, tasiyanin geminin sefere elveris-
siz olmasindan sorumlu olup olmadig hususunda yerlesik test yine uy-

gulanacaktir.

149 The Makedonia (1962), 335.

150 The Eurasian Dream, para. 129; The Makedonia (1962), 335.

151 The Makedonia (1962), 335. Daha fazla hilgi igin bkz. Girvin, “Fundamental Du-
ties”, 449.

152 The Roberta (1937) 58 Lloyd's Rep. 231; Boudoin v. Lykes Brothers Steamship Co.,
Inc. (1955) 348 U.S. 336; Handley v. United States (1958) 157 F. Supp. 616
(S.D.N.Y.); Robinson v. S.S. Atlantic Starling (1966) 369 F. 2d 69 (5" Circuit).

158 Ayrica bkz. Timbrell, W.: “Can the Prospect of Unmanned Ships Stay Afloat under
the Current Collison Regulations”, Southampton Student Law Review, Vol. 9, Iss.
1, 2019, s. 54; Stevens, “Carrier Liability”, 153; Hooydonk, 413; Veal - Tsimplis -
Serdy - Ntovas - Quinn, 66.
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"ilgili gercekleri bilen makul derecede ihtiyatli bir gemi sahibi, bu geminin

bu operatdriin kontroll altinda denize agilmasina izin verir miydi'®4?"

Ote yandan, sayet kiy1 bazli operatér gemi adami olarak kabul edilmez-
se, dogal olarak ortaya ¢ikan soru sudur: Kiy1 bazli operatorin, LK/LVK
m. 11 (1) (b) uyarinca hala ehil olmas1 gerekmekte midir? Bu noktada,
The Murphy v. National Bulk Carriers'® davasinda alinan kararla ilgili

asagidaki hususlari iceren bir agiklamanin belirtilmesi uygun olacaktir:

“... sefere elveriglilik garantisi, gemi mirettebatinin tyeleriyle sinirli ol-
mayip, geleneksel olarak denizciler tarafindan yapilan islerde bir gemide
galistiklari igin insan politikasi kapsamina giren Kiyi ¢alisanlarina da ge-

nisletilmigtir."

Bahsi gecen karara istinaden, kiyr bazli operator gemi adami olarak ka-
bul edilmese dahi, tasiyanin KKM’de yetkin bir operatér bulundurmak
mecburiyetinde oldugu belirtilebilir. Aksi takdirde, tasiyan LK/LVK

kapsaminda, geregi gibi gemi adami saglama sartin1 ihlal etmis olacaktir.

Uzaktan kumandali gemilerde sefere elverislilik degerlendirilirken ¢esitli
kosullarin dikkate alinmasi gerekir. Otonom gemi fikrinin arkasindaki
niyetin genel olarak ekonomik, ekolojik ve sosyal siirdiiriilebilirligi ge-
listirmek ve boylece tim ticari gemilerin guvenli, verimli ve gevre dostu
operasyonunu saglamak oldugu daha once belirtilmisti’®®. Bununla bir-
likte, su da agiktir ki, uzaktan kumandali gemilerde kiy1 bazli operator,

geleneksel gemilerde geminin sevk ve idaresini Ustlenen kisileri ikame

1% The Hongkong Fir (1961), 168; also see Stevens, “Carrier Liability”, 152.
155 (1970) 310 F. Supp. 1246, 1249 (E.D).
156 MUNIN, Brochure 2013.
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902 Otonom Kargo Gemilerde Sefere Elverislilik

etmektedir. Nihayetinde, belki de en 6nemlisi, insanin gemideki roli
herhangi bir sekilde azaltilsa veya ortadan kaldirilsa bile, insan esas iti-
bariyle tasarim ve yapim anlaminda otonom gemilerin her kosesinde yer
almaktadir™’. Bu olgusal bulgular nedeniyle, yalnizca LK/LVK m. IlI
(1) (b) hikmuntn lafzina misteniden, uzaktan kumandali gemilerin dog-
rudan sefere elverissiz oldugu yonunde degerlendirmede bulunmak isa-

betli olmayacaktir.

Geleneksel gemilerin aksine, uzaktan kumandali gemiler sfz konusu
oldugunda, “yolculugun Oncesinde ve basinda” ifadesine biraz 1sik tu-
tulmas1 gerekmektedir. Kiyida bulunan operator yolculuk boyunca ge-
miyi kontrol etmeye devam edecegi icin, tagiyanin gemi adami segerken
gereken Ozeni gostermesi yiikiimliliigiiniin yolculugun 0ncesi ve basina
simirlandirilmasinin uygun olmayacag tartisilmaktadir'®. Diger bir de-
yisle, geleneksel bir geminin kaptanin1 degistirmeye kiyasla, yetersiz
veya verimsiz bir kiy1 bazli operatdr, gemi sahibi tarafindan kolaylikla
degistirilebilir. Bu durumda, medeni hukuktaki sdzlesmeler igin uygula-
nan iyi niyet ilkesine ve hatta LK/LVK’nin esasina dayanarak, makul
Ozenin gosterilmesi gereken zaman fasilasinin ilgili yolculugun 6ncesi
ve baslangici ile sinirlandirilmasi, uzaktan kumandali gemilerde tasiyan
icin bir mazeret olarak kabul edilmemesi gerektigi 6ne siiriilmektedir®.
Bu yorum, LK/LVK m. lll (2)’de diizenlenen tasiyanin yike 6zen so-

rumlulugu ile iliskilendirilmektedir'®. Tastyan yolculuk boyunca tagman

157 Ahvenjarvi, 518.

158 Kampantais, 44; Stevens, “Carrier Liability”, 153.
19 Stevens, “Carrier Liability”, 153-154.

160 Kampantais, 44; Stevens, “Carrier Liability”, 154.
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esyanin uygun ve ozenli bir sekilde muhafaza edilmesi yikimliligi
altinda oldugundan, sayet tasiyan yolculuk sirasinda ehil olmadig: ortaya
¢ikan bir kiy1 bazli operatori ehil bir operatorle degistirmezse, tasiyanin
bu eylemsizligi bahsi gegen borcun ihlali niteligi tasiyacaktir'®®, Netice-
de, tasiyanin ehliyetsiz uzaktan operatori yetkin bir operatérle ikame
etme konusundaki eylemsizligi, esyada kayip veya hasara yol agmissa,

tastyanin m. 11 (2) kapsaminda sorumlulugu dogacaktir.

LK/LVK m. 1V (2) (a) uyarinca, tasiyan kaptanin, miirettebatin, kilavu-
zun veya adamlarinin geminin sevkine ve idaresine iligkin fiil, ihmal
veya kusurlarindan ileri gelen zararlardan sorumlu olmayacaktir. Bu
navigasyon kusuru muafiyeti olarak da bilinirt®2. Ote yandan, bu sorum-
suzluk hali ne Hamburg Kurallari’nda ne de Rotterdam Kurallari’nda yer
almaktadir. Kiy1 bazli operatdr m. 1V (2) (a)’nin uygulanmasinda ‘tasi-
yanin adami1’ olarak kabul edilebilecegi ifade edilebilir'®®. En nihayetin-
de, ilgili sorumsuzluk halinin uygulanabilmesi i¢in 6n kosul olan gemi-
nin sevk ve idaresi, uzaktan kumandali gemilerde kiy1 bazli operator
tarafindan gergeklestirilmektedir. Buna gore, tasiyan kiy1 bazli operato-
rin geminin sevk ve idaresindeki fiil, ihmal veya kusurlarindan kaynak-

lanan zararlardan sorumlu olmaya bilecektir!®*. Buna karsilik, navigas-

161 Stevens, “Carrier Liability”, 154.

182 Leau, P.: “Dead in the Water: The Nautical Fault Exemption of the Hague-Vishy
Rules”, Singapore Law Review-Juris Illuminae, V. 7, 2015/16, s. 2; White, 223;
Reynolds, The Hague Rules, 17; Stevens, “Carrier Liability”, 159.

183 Ayn1 yonde goriis igin bkz. Stevens, “Carrier Liability”, 159; Farach, 54-57.

164 Ayrica bkz. Stevens, “Carrier Liability”, 159. Aksi yoénde, Rodriguez Delgado,
navigasyon kusuru muafiyetinin geminin ve miirettebatinin uzakligina dayandigini,
otonom gemiler i¢in "uzaklik sartruin” ihlal edilmesi durumunda bu muafiyetin ge-
cerli olmayacagimni savunmaktadir.) Bkz. Rodriguez Delgado, J.: “The Legal Chal-
lenges of Unmanned Ships in the Private Maritime Law: What laws would you
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yon kusuru sorumsuzluk hali, kiyida hizmet goren ancak geminin sevk
ve idaresi ile ugrasmayan diger personeller bakimindan gecerli olmaya-

caktir.

Ozetle, yazar, kiy1 bazli operatérin LK/LVK m. IV (2) (a)’nmn uygulan-
mas1 kapsaminda tasiyanin adami olarak kabul edilebilecegi goriisiinde-
dir. Ayrica, kiy1 bazli operatdr ve dahi diger KKM personelleri gemi
adami sayilmasa bile, tasiyan KKM’de ¢alismak Uzere personel ise alir-
ken bu kisilerin ehil olmas1 yonlnde gereken 6zeni sarf etmek mecburi-
yetindedir. Miirettebatin sayisal yeterliligi ile ilgili olarak, bir geminin
sefere elverisliligini belirlemede gemi adamiin sayisindan ziyade bu
kisilerin yetkinliginin dikkate alinmas1 gerektigi yoniindeki goriis isabet-
lidir'®®. Nitekim, gegerli IMO Rehberinde!®, bir gemide bulunacak asga-
ri gemi adami sayisinin, “geminin otomasyon seviyesi”'®’ ve “sirket tara-
findan gemiye saglanan kiyi destegi derecesine”'®® bagli olarak degise-
cegi belirtilmistir. Uzaktan kumandali gemilerde tasiyanin gemiye geregi
gibi gemi adami saglama yikimliiligiiniin tim sefer boyunca gecerli
olmast gerektigi yonundeki goriis isabetli gozukmektedir. Ancak,
LK/LVK m. Il (1) kapsaminda, tasiyan yalnizca sefere dncesi ve bas-
langicinda geminin sefere elverisli bir halde bulunmasi igin gereken 6ze-

ni gostermek mecburiyetindedir. Bu nedenle, tasiyan bu zaman dilimin-

change?”, en Maritime, Port and Transport Law between Legacies of the Past and
Modernization, 2018, Vol. 5, Iss. 1, s. 509.

185 Carey, L.: “All Hands off Deck? The Legal Barriers to Autonomous Ships”, CML
Working Paper Series, 2017, N. 17/06, s. 4; Rodriguez Delgado, 508.

166 IMO: Asgari Giivenli Personel Yonetim Ilkeleri, Res. M. 1047 (27), 2011 yilinda
kabul edilmistir.

167 A.g.e., Ek 2, paragraf 1.1.3.

188 A.g.e., Ek 2, paragraf 1.1.10.
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de KKM’de ehil personel bulundurmak suretiyle bu hiikiim kapsaminda
sorumluluktan kurtulur; fakat, geminin sonraki elverissizligine iliskin m.
Il (2) hikmU saklidir. Nihayetinde, gemiye gerektigi gibi gemi adami
saglama yiikiimliliga “ilgili zamanda endustrinin standartlar: ve uygu-

9169

lamalarr>** g0z Onilinde bulundurulmak suretiyle degerlendirilmelidir.

2- Tamamen Otonom Gemiler

Tamamen otonom gemilerde tasiyanin sefere elverisli bir gemi bulun-
durma yiikiimliiliigiinii degerlendirmek, bu tip otonom gemilerin karadan
dahi insan miidahalesi olmaksizin kendi karar alma sistemi araciligiyla
bagimsiz olarak ¢alismasi 6ngoriildiigii dikkate alindiginda, daha cetre-
filli bir hal almaktadir. Bu nedenle, tamamen otonom gemilerin ne kara-
da ne de acik denizde mirettebata sahip olmamasi, uzaktan kumandali
gemilerin aksine, bu tur gemi ile insanli gemi arasinda bir benzetme

yapmak i¢in bir engel teskil ediyor gibi gorinmektedir.

Ancak, tamamen otonom gemilerde geregi gibi gemi adami saglama
yikiimliiliiginiin hicbir surette karsilanamayacagi belirtmek, isabetli
degildir. Daha 6nce de agiklandig1 gibi, geregi gibi gemi adami1 saglama
ibaresi, sefere elveriglilik kavraminin kendisi gibi goreceli ve biyuk 6l-
clide yoruma agiktir. Bu noktada Stevens, esyanin tamamen otonom bir
gemi tarafindan guvenli bir sekilde taginmasinin ya deneyle ya da gercgek
deneyimle gosterilmesi kosuluyla, LK/LVK m. 11l (1) (b)’de duzenlenen

sartin, bu tur bir geminin sefere elverisliligi belirlenirken herhangi bir

189 The Eurasian Dream (2002), para. 127.
DEHUKAMDER - Volume: 3/ Issue: 2 / Year: 2020, pp. 867 - 926



906 Otonom Kargo Gemilerde Sefere Elverislilik

engel teskil etmeyecegini savunmaktadir'’®. Benzer sekilde, “miterakki
yasal yoruma" dayanarak, otonom gemilerle en azindan insanli gemiler-
de oldugu kadar emniyetli ve verimli operasyonlarda gerceklestirilebil-
digi middetce, m. 111 (1) (b) tamamen otonom gemiler icin de bir engel
teskil etmeyecektirl’,

Ote yandan, tamamen otonom gemi s6z konusu oldugunda dahi, tasiya-
nin kusursuz bir gemi saglamasi gerekmemektedir. Bir baska deyisle,
burada dikkate alinmasi gereken husus sudur: “Denize elverislilik mQ-
kemmellik gerektirmez. Miikemmellige ulasilamaz. Yalnizca tasarlanan
hizmet icin makul bir uygunluk gereklidir’'’2. Bunun nedeni, tamamen
otonom gemide sonucta gemidir. Otonom gemilerde, geleneksel gemi-
lerle aynmi sekilde suda menfaat saglama amacina tahsis edilecektir. Bu
nedenle, otonom geminin tasiyanindan beklenen, m. Il (1) uyarinca,
geminin sefere elverisli bir halde bulunmasi igin gereken 6zenin sarf
edilmesidir. Ayrica, yapay zekanin sinirh bir tiizel kisilik'” elde edebi-
lecegi One strtlmektedir; nitekim, bunun i¢in Avrupa Parlamentosu Hu-
kuki Isler Komitesi tarafindan Robotik Oneriler Raporunda bir "elektro-
nik kigilik" statlsti 6nerilmektedir'’. Sayet yapay zeka hukuki bir kisilik
edinirse, tamamen otonom gemilerde gemiye geregi gibi gemi adami

saglama yiikiimliiliigiiniin yeniden ele alinmasi s6z konusu olabilecektir.

170 Stevens, “Carrier Liability”, 154.

111 Kampantais, 49.

172 The Rover (D.C.) 33 Fed. 515, P. 521.

113 Chwedczuk, M.: “Analysis of the Legal Status of Unmanned Commercial Vessels
in U.S. Admiralty and Maritime Law”, JMLC, 2016, Vol. 27, Iss. 2, s. 163.

174 European Parliament: “Report with Recommendations to the Commission on Civil
Law Rules on Robotics”, 2017, <https://www.europarl.europa.eu/doceo/ document/
A-8-2017-0005_EN.html?redirect> (Erisim Tarihi: 17 Subat 2021).
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Tasiyan gemi kontrol sistemlerinin saglam ve dayaniklilig: ile planlanan
sefer sirasinda denizin olagan tehlikelerine kars1 koyabilmesi bakimin-
dan gereken 6zeni gosterdigi 6lcuide, gemi sefere elverissiz kilinsa bile,

onun sorumlulugu dogmayabilecektir!™.

Son olarak, kag¢inilmaz olarak ortaya ¢ikan bir soru, tasiyanin gereken
Ozeni gosterecegi surenin baslangicinin, tamamen otonom gemi s6z ko-
nusu oldugunda degisip degismeyecegidir. Yukarida isaret edildigi Uze-
re, LK/LVK m. 1l (1) kapsaminda tagiyanin yolculuk boyunca devam
eden bir yikiimliligii yoktur. Buna istinaden, tasiyan seferden énce ve
seferin baslangicinda tamamen otonom gemisinin kontrol sisteminin
seciminde, kurulumunda ve bakiminda gereken 6zeni gostermis olmasi
kosuluyla, sorumluluktan kurtulabilecegi ifade edilmektedir!’®. Uzaktan
kumandali gemilerde, tasiyanin gereken 6zeni sarf etme yiikiimliiligii-
nun, ehil olmadig: ortaya ¢ikan kiy1 bazli operatdr bakimindan tiim sefe-
re boyunca devam etmesi gerektigi yoniindeki goriis, yuke 6zen borcu-
nun diizenlendigi LK/LVK m. Ill (2) ile temellendirilmekteydi. Buna
karsilik, tamamen otonom gemilerde bir operatdrin KKM’deki tek rol,
geminin monitor edilmesini saglamaktir (denetleyici kontrol)}’”. Bu se-
beple, gemi adaminin ehliyetsizligi hususu uzaktan kumandali olanlarin

aksine s6z konusu olmayacagindan, tagiyan yalnizca seferden 6nce ve bu

115 Stevens, “Carrier Liability”, 154.

176 Stevens, “Carrier Liability”, 154-155.

177 Bkz. Regdseth, @. - Nordahl, H.: “Definitions for Autonomous Merchant Ships”,
NFAS, Trondheim 2017, s. 12-13; Kretschmann, 78.
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seferin baslangicinda kontrol sisteminin seciminde, kurulumunda ve

bakiminda gereken 6zeni gostermek mecburiyetindedir®’®,

Son olarak, tamamen otonom geminin operatorii veya programcisi ge-
minin sevk ve idaresinde gorev almadigindan, LK/LVK m. IV (2)
(a)’nin uygulanmasi kapsaminda bu kisilerin tagiyanin adami olarak ka-
bul edilmeyecegi ifade edilebilir'’®. Buna istinaden, navigasyon hatasi
sorumsuzluk hali bu durumda gegerli olmayacak gibi gortiinmektedir.
Bununla birlikte, yapay zekanin geminin sevk ve idaresindeki kusurun-
dan ileri gelen zararlardan tasiyanin sorumlu olup olmayacagi, 0zellikle

yapay zekaya hukuki kisilik ihdas edildigi halde, tartismaya agiktir.
B) HAMBURG KURALLARI

Hamburg Kurallarinda, tasiyanin sefere elverisli bir gemi saglama yu-
kiimliiligi ne agik bir hikim olarak belirtilmis ne de bu yikimliilige
atifta bulunulmustur. Bu nedenle, Hamburg Kurallar1 kapsaminda tasi-
yan acikca gemiye gerektigi gibi gemi adami saglama yiikimliligi al-
tinda degildir'®. Bu yiikiimliiliigiiniin acik bir ifade olarak belirtilmeme-
sinin nedeni, m. V (1) ve EK Il uyarinca, Hamburg Kurallar1 kapsaminda
kusur karinesine dayanan sorumluluk prensibi benimsenmis olmasindan
ileri gelmektedir'®, Diger bir deyisle, m. 5 (1) geregince, yikin ziya,
hasar veya ge¢ teslim edildigi hallerde, tasiyan, "kendisi, is¢ilerinin ya

da diger ¢alisanlarimin meydana gelen olay: ve onun sonuglarini Onle-

178 Ayrmtih bilgi igin bkz. Stevens, “Carrier Liability”, 154-155.
119 Ayr. bkz. Stevens, “Carrier Liability”, 160.

180 Stevens, “Carrier Liability”, 149-50.

181 Wilson, 216-217.
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mek i¢in makul surette alinmas: gerekli tim Onlemleri almis oldugunu'
ispatlamadig1 miiddetge sorumlu olacaktir'®?, Tasiyanin her zaman ku-
surlu oldugu diistiintildiigiinden ve devam eden bir ylkimlulik altinda
oldugundan, sefere elverislilik yikiimliiligiiniin ayrintili olarak dizen-
lendigi LK/LVK m. Il (1)’in aksine, Hamburg Kurallar1 Taslak Hazir-
lama EKkibi'® tarafindan sefere elverislilik yiikiimliiliigiine ayriyeten yer

verilmesinin lizumu goriillmemistir.

Bu noktada, Hamburg Kurallar1 ile tasiyana yolculuk boyunca devam
eden bir yiikiimliligiin tesis edilmesindeki temel gerekce, onun éncelik-
le s6zlesme ile tasimilmasi Ustlenilen yikin, ylkleme sirasinda teslim
alindig1 sekliyle teslim etmek prensibinden ileri geldigi ifade edilebi-
lir'84, Bu vesile ile tasiyan, kargoyu gerektigi gibi teslim etmeyi basara-
rak gorevini yerine getirirse, sorumluluk ortadan kalkacaktir'®. Sonucta,
gorev yerine getirildigi icin hem gemide ka¢ mirettebat ¢alistirildiginin
hem de geminin ne kadar otonom oldugunun sorgulanmayacagi belirti-

lebilirtes,

Ozetlemek gerekirse, ilgili hilkmiin hem 6ziine hem de lafzina istinaden,
Hamburg Kurallar1 kapsaminda tasiyanin gemiye gemi adami saglama

yonunde bir yukimluluk altinda olmadigi ¢ikarimi yapilabilir. Bu neden-

182 Kassem, 141; Frederick, 92.

183 UNCITRAL, Working Documents, Report of the Working Group on International
Legislation on Shipping on the work of its fourth (special) session (Geneva, 25 Sep-
tember - 6 October 1972) - A/CN.9/74, para. 30, < https://undocs.org/en/A/CN.9/
74> (Erisim Tarihi: 15 Ocak 2021).

184 Stevens, “Carrier Liability”, 149.

185 Stevens, “Carrier Liability”, 149.

186 Stevens, “Carrier Liability”, 149.
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le, Hamburg Kurallar1 kapsaminda, otonom gemilerle ilgili olarak sefere
elverislilik baglaminda bariz bir engel bulunmadigi ve boylelikle bu s6z-
lesme cercevesinde gemide murettebat bulundurmanin bir geminin sefe-

re elverigliliginin degerlendirilmesinde belirleyici olmadig: ifade edilebilir.
C) ROTTERDAM KURALLARI

Henlz vyiiriirlige girmemis olan Rotterdam Kurallar1 m. 14°de,
LK/LVK’ye benzer sekilde, tasiyanin denize, yola ve yike elverisli gemi
saglama yikimliligi diizenlenmistir. Ancak, bahsi gecen hikim uya-
rinca, tagtyan seferin éncesinde, basinda ve sefer boyunca geminin sefere
elverisli bir halde bulunmasi igin gereken 6zeni gostermek mecburiye-
tindedir®’. Nitekim, Rotterdam Kurallari, LK/LVK den, sefere elverisli-
lik ylikimliligiiniin tim sefere boyunca devam eden bir bor¢ haline

getirilmesi bakimindan farklilik gostermektedir.

LK/LVK kapsaminda yapilan degerlendirmeler Rotterdam Kurallar
bakimindan da gecerli olup; bdylece bu Kurallarin otonom gemilere bir
engel teskil etmeyecegi belirtilebilir. Ancak, tasiyanin gereken 6zeni
gostermesi gereken sire ile ilgili olarak, Rotterdam Kurallari’nda bu
yukimlilik sefer boyunca devam ettigi icin, tasiyan yolculuk sirasinda
ehil olmadig1 ortaya ¢ikan kiy1 bazli operatdru ehil bir operator ile ikame
etmedigi takdirde, bu durum geminin sefere elverissiz kilinmasina ve m.
14 kapsaminda tagiyanin sorumlulugunun dogmasina yol agabilecektir.

Benzer sekilde, LK/LVK kapsaminda tamamen otonom gemilere iligkin

187 Rotterdam Rules, Madde 14 (a).
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yapilan ¢ikarim burada da gecerlidir ve dolayisiyla Rotterdam Kuralla-

ri’nin bu tir gemilere bir engel teskil etmeyecegi ifade edilebilir.
SONUC

LK/LVK’nin sefere elverislilige iliskin hikdmlerinin anlami Uzerine
doksan yildan fazla suredir biriken genis bir ictihat olduguna isaret edil-
mistir. Deniz tasimaciliginda daha sofistike gemiler kullanilsa bile, icti-
hat hukukunun bunlardan kaynaklanan sorunlara da 1sik tutacagi soyle-
nebilir. Otonom gemileri gergege doniistiirmeye odaklanan bir dizi aras-
tirma girisiminin bulundugu g6z Oniine alindiginda, otonom ticaret ge-
milerinin yakin zamanda hayata gegirilmesi beklenmektedir. IMO, oto-
nom gemi operasyonlarinin ne kadar guvenli, emniyetli ve cevre dostu
olacagini aragtirmaya baslamig ve ayrica Deniz Giivenligi Komitesi
(MSC) binyesinde, otonom gemiler igin yasal bir gerceve olusturmak
icin ¢alismalar1 devam edilmektedir. Ayn1 sekilde, CMI, bu konudaki
hukuki sorunlar1 tespit etmek ve ilgili konularda uluslararasi bir hukuki
perspektif olusturmak icin Insansiz Gemilerde Uluslararasi Calisma

Grubunu kurmustur.

Sefere elverislilik standardi hareketsiz veya statik degil; aksine oldukga
gelisen bir nitelige sahiptir. Otonom gemilerde, gemiye geregi gibi gemi
adami saglama yiikiimliligiiniin degerlendirilmesi, yalnizca ilgili hi-
kiimlerin lafzina musteniden degil de; ictihat hukuku agisindan bu hi-

kiimlere yuklenen anlam dikkate alinmak suretiyle yapilmalidir.

Mevcut uluslararasi s6zlesmelerde yer alan sefere elverislilik hiktumleri,

hem uzaktan kumandali hem de tamamen otonom gemiler bakimindan
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bir engel olusturmuyor gibi gérinmektedir. Bunun nedeni, gemiye gere-
gi gibi gemi saglama ibaresinin esas itibariyle goreceli ve duruma gore
degisen bir konsepte sahip olmasindan ileri gelmektedir. Dolayisiyla,
otonom gemileri sadece sozlesmelerin lafzina dayanarak dogrudan sefere
elverigsiz olarak degerlendirmek isabetli olmayacaktir. LK/LVK m. IV
(2) (a)’nin uygulanmasi bakimindan kiy1 bazli operator tasiyanin adami
olarak kabul edilebilecektir. Ayrica, kiy1 bazli operatdriin ve dahi diger
KKM personellerinin gemi adami sayilip sayilmadigina bakilmaksizin,
tastyan KKM’de ¢aligsmak Uzere ehil personeller ise almak bakimindan
gereken 6zeni gostermek mecburiyetindedir. Nihayetinde, sefere elveris-
lilik kavramu, ilgili zamandaki endistri standartlar1 ve uygulamalar1 kap-

saminda ele alinmali ve degerlendirilmelidir.

Uzaktan kumandali gemilerde tasiyanin gereken 6zeni gdstermesi gere-
ken zaman diliminin sefer dncesi ve bu seferin baslangici ile sinirlandi-
rilmamas1 gerektigi yonundeki goriis isabetlidir. Iyi niyet ilkesine ve
hatta bahsi gegen sozlesmelerin esasina dayanarak, ehil olmayan kiyi
bazli bir operatoriin ayn1 durumdaki geleneksel bir gemi kaptanina ki-
yasla tasiyan tarafindan daha kolay bir sekilde degistirilebilecegi g0z
onune alindiginda, gereken 6zeni gosterme yiikimlilagi ile ilgili olan
zamansal kisitlama tasiyan igin gecgerli bir mazeret olarak gorilmemeli-
dir. Bununla birlikte, LK/LVK m. Il (1) kapsaminda, tasiyan yiikleme-
nin baslamasindan yolculugun baslangicina kadar ehil operatér bulun-
durma konusunda gereken 6zeni gosterdigi takdirde sorumluluktan kur-
tulabilecektir, ylike 6zen borcunun diizenlendigi m. 111 (2) hikmi sakli-

dir. Tamamen otonom gemilerde, sayet yapay zek& hukuki bir kisilik

DEHUKAMDER - Cilt: 3/ Say:: 2/ Yil: 2020, s. 867 - 926



YILMAZ 913

edinirse, tamamen otonom gemilerde gemiye geregi gibi gemi adami
saglama ylikiimliliigiiniin yeniden ele alinmas1 s6z konusu olabilecektir.
Ayrica, tamamen otonom gemilerde, tasiyan gemi kontrol sistemlerinin
saglam ve dayaniklilig: ile planlanan sefer sirasinda denizin olagan teh-
likelerine kars1 koyabilmesi bakimindan gereken 6zeni gosterdigi 6lgU-
de, gemi sefere elverissiz kilinsa bile, onun sorumlulugu dogmayabile-
cektir. Tamamen otonom geminin operatorii veya programcisi geminin
sevk ve idaresinde gorev almadiginda, LK/LVK m. IV (2) (a)’nin uygu-
lanmas1 kapsaminda bu kisilerin tasiyanin adami olarak kabul edilmeye-
cegi ifade edilebilir. Bu yuzden, navigasyon hatasi sorumsuzluk hali bu
durumda gecerli olmayacak gibi gérinmektedir. Bununla birlikte, yapay
zekanin geminin sevk ve idaresindeki kusurundan ileri gelen zararlardan
tastyanin sorumlu olup olmayacagi, 6zellikle yapay zekaya hukuki kisi-
lik ihdas edildigi halde, tartismaya agiktir.

Hamburg Kurallari’nin, otonom gemilere sefere elverislilik bakimindan
bir engel teskil etmeyecegi belirtilebilir. Benzer sekilde, LK/LVK kap-
saminda yapilan yorum Rotterdam Kurallar1 i¢in de blyuk 6l¢ude gecer-
li olacaktir. Bununla birlikte, Rotterdam Kurallar1 kapsaminda, tagiyanin
sefere elverigli gemi bulundurma yiikimliliigi sefer boyunca devam
ettigi icin, ehil olmadig: yolculuk sirasinda ortaya ¢ikan bir operatériin
ehil bir operator ile ikame edilmemesi halinde tasiyanin bu bakimdan

sorumlulugu dogabilecektir.
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