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ABSTRACT

Improper protection of human rights of seafarers is a problem that has
arisen historically with the growth of the shipping industry. Data reveals
that human rights violations related to seafarers and the shipping indus-

try are increasing significantly.

The global maritime administrations and various legal systems that over-
see maritime activities encounter a lack of regulations and proper en-
forcements of law in issues such as seafarer abandonment, illegal migra-

tion, human trafficking, maritime terrorism, floating armoires and illegal
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394 Seafarer Abandonment: A Human Rights at Sea Perspective

weapon transactions on the high seas, these are also current problems
where legal interventions have not been adequate. This study examines
several case studies to which it was exposed during author’s internships
and researches at Human Rights at Sea charity a part of her work Within
2014 to 20109.

This paper observes the international legal systems’ capacity to protect
human rights at sea, as well as the advantages and disadvantages of en-
hancing the applicable administrative system to support victims of hu-

man rights abuses at seas considering abandonment of seafarers.

Abandonment of seafarers is a problem that has historically arisen with
the growth of shipping industry’. In most cases of abandonment, crews
unexpectedly deserted by their marine operations. They find themselves
stranded in a country where they do not speak the language, are facing
difficulties of financial constraints due to unpaid wages and often lack of
proper access to timely legal procedure and expert support. This paper
also addresses the need for an effective enforcement system to prevent

human rights violations specifically on seafarers in abandonment.
The aims of this research paper are therefore:

a.  To highlight an applicable path for recognition and potential
further educational development of seafarers’ rights relation to

abandonment through awareness. The study examines past and

! Hejazi, S. H.: “Seafarer abandonment, Human Rights Perspective from Iran”, Hu-

man Rights at Sea Charity, (2019).
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present cases of seafarer abandonment and international law re-

lating to maritime labour and seafarer abandonment;

b.  To determine whether current laws and their practice and enfor-
cement are sufficient in protecting the human rights of abando-
ned seafarers, where laws are found to be insufficient, or ill en-

forced;

c.  Provide possible solutions and alternatives that may lead to inc-
reased welfare support for the vulnerable population of abando-
ned seafarers, as well as increased awareness of human rights at

sea, in general.

Keywords: Human Rights, Seafarers Rights, Abandonment of Seafarers,

Maritime Law.

0z

Gemi adamlarinin insan haklarmin diizgiin bir sekilde korunmamasi,
denizcilik sektoriiniin gelismesiyle birlikte tarihsel olarak ortaya ¢ikan

bir sorundur. Verilere gore, gemi adamlarina ve denizcilik sektoriine

iliskin insan haklari ihlalleri 6nemli 6lgiide artmaktadir.

Denizcilik faaliyetlerini denetleyen kiresel denizcilik yonetimleri ve ge-
sitli hukuk sistemleri, gemi adamlarinin terk edilmesi, yasa dis1 gog,
insan kacakeiligl, deniz terérizmi, agik denizlerde yiizen cephanelik ve
yasa dis1 silah islemleri gibi konularda mevzuat ve diizgiin kanun uygu-
lamalariin eksikligiyle karsilagsmaktadir, bu durumlar ayni zamanda

yasal miidahalelerin yeterli olmadig1 giincel sorunlardir. Bu ¢aligmada,

DEHUKAMDER - Volume: 3/ Issue: 1/ Year: 2020, pp. 393-426
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yazarn stajlarinda ve 2014 - 2019 yillar1 arasinda Denizde Insan Haklar1
hayir kurulusundaki isinin bir parcasi olarak yaptigi arastirmalari1 esna-

sinda karsilastig1 bir dizi 6rnek olay incelenmektedir.

Bu calisma, uluslararast hukuk sistemlerinin denizde insan haklarini
koruyabilme kapasitesinin yani1 sira denizcilerin terk edilmesi de goz
onlinde bulundurularak denizlerdeki insan haklari ihlali magdurlarim
desteklemek i¢in mevcut idari sistemleri gelistirmenin avantajlarini ve

dezavantajlarini incelemektedir.

Gemi adamlarinin terk edilmesi, tarihsel olarak denizcilik endiistrisinin
biiyiimesiyle ortaya ¢ikan bir sorundur?. Cogu terk olayinda miirettebat,
deniz operasyonlar1 esnasinda beklenmedik bir sekilde terk edilmistir.
Dillerini bilmedikleri bir Glkede mahsur kalirlar, 5denmeyen maaslardan
dolay1 finansal sikintilarla karsi karsiya kalirlar ve c¢ogunlukla za-
maninda diizgiin adli siirece ve uzman destegine erisim saglayamazlar.
Bu c¢alismada aynm1 zamanda, 6zellikle terk edilmis denizcilere yonelik
insan haklari ihlallerini 6nlemek igin etkili bir yaptirim sistemine olan

ithtiyaca deginilmektedir.
Bu nedenle arastirmanin amaclar1 agagidaki gibidir:

a.  Farkindalik yolu ile gemi adamlarinin terk edilmeye iligskin hak-
lar1 lizerine daha ileri egitimsel gelisim i¢in uygulanabilir bir
yola dikkat ¢cekmek ve bu haklarin taninmasi. Calisma, gemi

adamiin terk edilmesine iliskin gecmis ve mevcut olaylari ile

2 Hejazi, S. H.: “Seafarer abandonment, Human Rights Perspective from Iran”, Hu-

man Rights at Sea Charity, (2019).
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denizcilik ¢alisma ve gemi adaminin terk edilmesiyle ilgili ulus-

lararas1 hukuku incelemektedir;

b.  Yasalarin yetersiz kaldigi veya kotii uygulandigi durumlarda
mevcut yasalarin, uygulamalarinin ve yaptirimlarinin terk edi-
len gemi adamlarinin insan haklarin1 korumada yeterli olup ol-

madigini belirlemek;

c.  Genel olarak denizde insan haklarina yonelik farkindaligin art-
tirtlmasinin yani sira savunmasiz terk edilmis gemi adamlarinin

refahini arttirabilecek ¢oziimler ve alternatifler iiretmek.

Anahtar Kelimeler: Insan Haklari, Gemi Adamlarinin Haklari, Gemi

Adamlarimin Terk Edilmesi, Deniz Hukuku.

**k*

INTRODUCTION

Protection for seafarers’ rights have been a long - standing issue that has
arisen with the development of the shipping industry. But, the legal
framework of protecting those rights either at sea or on land is still not
adequately protected. The vast expanse of the sea also adds to seafarers
feeling of isolation, often making them feel that they are away from and
outside the protection of competent legal systems that change at the bor-
der of every coastal state they pass by or through. This apparent legal
isolation occurs because laws or regulations governing seafarers aboard
a ship may change or be updated within the shipping community while

they are away on the high seas without their knowledge. “What then

DEHUKAMDER - Volume: 3/ Issue: 1/ Year: 2020, pp. 393-426



398 Seafarer Abandonment: A Human Rights at Sea Perspective

takes place is the ‘custom of the sea’® that evolved and transferred from
one ship to another through word of mouth”*. This informal and unregu-
lated system has led to misunderstandings in several areas of human

rights protections at sea.

Seafaring is a risk, isolation and restriction carrier where protection of
the legal system is not easily accessible®. Seafarers involve in abandon-
ment are often members of the lowest classes in shipping communities,
which increases their vulnerability in the face of unscrupulous shipping
companies and shipowners who do not always have their workers’ best
interests in mind, or see the seafarer as an expendable asset. This is
where seafarers’ rights and their welfare support become vulnerable to
exploitation in the face of legal complexities, poor individual awareness
of their rights, and inabilities to challenges their employers. In cases of
seafarer abandonment, in which shipowners deliberately abandon their
crews (usually for prioritized financial reasons), the legal protections for
the abandoned seafarers often appear inadequate.

Life at sea for many seafarers can also involve a degree of abuse, includ-
ing physical abuse such as beatings, sexual assault, inadequate medical
treatment, substandard accommodation, inadequate nourishment and
mental health conditions that arise from isolation, cultural insensitivity

and lack of amenities for social interaction on board. Social isolation is

3 Fitzpatrick, D. - Anderson, M.: Seafarers’ Rights, Oxford University Press, England
2005, s. 3.

4 Hubilla, M. R. S. B.: “An Analytical Review of the Treatment of Seafarers under
the Current Milieu of the International Law relating to Maritime Labour and Human
Rights”, World Maritime University Dissertations, 2009, s. 1.

5 Fitzpatrick - Anderson, 3.
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also increasingly assisted by technology as seafarers interact in the isola-
tion of their cabins, and not in communal messing areas as they histori-

cally did.

Non - payment of wages and delays in paying entitlements to families,
especially in the case of seafarer abandonment, are additional emotional
abuses that directly contribute to this suffering. Seafarers may face
abandonment for many months, sometimes years, without pay, and little
hope of repatriation. The flag States’ judicial and administrative systems
may also lack the legal experience and will to successfully address the

struggles these maritime workers face.

In most cases of abandonment, the crew are unexpectedly deserted by
their employer who has become incapable of generating required funds
to continue with daily marine operations. The abandoned seafarers often
also find themselves stranded in a country where they do not speak the
language, and where they face the difficulties of financial constraints due
to unpaid wages. When combined with the dangers of the elements of
the sea, and the possible abuse by unscrupulous owners, this puts an un-
acceptable pressure on the seafarers.

Due to the vastness of the maritime domain, helping these abandoned
seafarers becomes problematic for many reasons. In abandonment cases,
it is often difficult for seafarers to contact supporting agencies, or other
authorities to obtain support if vessel communications are not available
or working, or there is a lack of funds to top up individual phones. There

is often a lack of monitoring of maritime working conditions depending

DEHUKAMDER - Volume: 3/ Issue: 1/ Year: 2020, pp. 393-426
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on the owner, unless the vessel comes into a port and is inspected by
Port State authorities; and there is a lack of enforcement of international
laws by the flag States with whom the vessels are registered. There ap-
pears to be a lack of remedy which can be implemented quickly and ef-
fectively, especially if seafarers have poor or no contracts.

In response to the rampant violation of seafarers’ rights and the rising
trend of criminalization of seafarers involved in abandonment cases,
various international Conventions and legal instruments have been for-
mulated and instituted by international bodies to address the above stated

problems.

Accordingly, legal references purposely for seafarers have been estab-
lished in Conventions such as the International Convention for the Safe-
ty of Life at Sea (SOLAS 1974), the United Nations Convention on the
Law of the Sea, 1982 (UNCLOS), the Convention for the Suppression of
Unlawful Acts Against the Safety of Maritime Navigation and its Proto-
cols (SUA Convention), the Maritime Labour Convention of 2006 (MLC
2006) and Resolution 930(22) of IMO.

In analyzing past and present abandonment cases, it is evident that not
each abandonment circumstance was met with adequate legal action or
support. Consequently, a comprehensive and fundamental international
human rights’ code at sea does not exist, yet. Although existing Con-
ventions have come into force, or have been ratified by many shipping
nations, often the enforcement and effective practice of the laws is still
lacking, and human rights at sea are still not as adequately protected as

DEHUKAMDER - Cilt: 3/ Say:: 1/ Yil: 2020, s. 393-426
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they are on land. Some of the most significant challenges in protecting
human rights at sea include the lack of reporting and maritime enforce-
ment. Reporting and investigating human rights’ abuses while at sea is
challenging. As a result, human rights’ violations often go unreported
and unpunished. In addition, while UNCLOS, provides a legal basis for
stop and search and inspections of vessels for various criminal activities
at sea, maritime enforcement operations for human rights’ abuses on
board vessels are not permitted. To address these gaps, flag states,
coastal states and the shipping industry have to work together towards
improving the human and labour standards on board vessels as well as
making available reporting mechanisms and remedies for victims of hu-

man rights violations at sea.

This paper identifies areas of concern that may be addressed with the
changes alongside with examination of these past cases, as well as in my
interactions with three case of abandoned seafarers. It, therefore, propos-
es the implementation of independent investigations into the alleged
human rights’ abuses of abandoned seafarers, addressing any discovered
problems through proper legislative procedure by flag states, supported
by human rights at sea authorities, ship inspectors, lawyers or consult-
ants directly supported by supportive agencies or competent and credible

non - governmental organizations.
A) BACKGROUND

In this paper, a shipowner is defined as the owner of the ship, or any
other organization, person, manager, agent or bareboat charterer who has

DEHUKAMDER - Volume: 3/ Issue: 1/ Year: 2020, pp. 393-426
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assumed the responsibility for the operation of the ship from shipowner,
and who, assuming such responsibility, has agreed to take over all the

attendant duties.

Further, a seafarer is defined as any person who is employed in any ca-
pacity on board a seagoing vessel. Seafarers abandonment means the
voluntary relinquishment of all rights, titles, claims and possessions,

with the intention of not reclaiming them.

In relation to seafaring, abandonment occurs when the shipowner fails to
cover the cost of the seafarers’ repatriation and has left the seafarer
without the necessary maintenance and support; or when the shipowner
has otherwise unilaterally severed ties with the seafarer, including failure
to pay contractual wages for a period of at least two months. The reasons
why abandonment of seafarers occurs vary depending on the circum-
stances prevailing at the time. However, the usual reasons are financial.
In many cases, the shipowner becomes incapable of generating required
funds and continuing with daily maritime operations, and, as a result,

seafarers are left to fend for themselves without adequate support.

Seafarers are classified as abandoned when a shipowner withdraws all
responsibility by failing to meet their obligations regarding seafarers’
financial and social security, extradition, and other related costs. In such
cases, the shipowner fails to provide basic necessities of life, such as
residential facilities, medical attention, and foodstuffs. Seafarers are,
nonetheless, entitled to human rights, including the right to life, the right
to family life, the right to wages, the right to reasonable working hours

DEHUKAMDER - Cilt: 3/ Say:: 1/ Yil: 2020, s. 393-426
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and holidays, the right to medical treatment for sickness and injury, the

right to receive social security, and the right of repatriation.
B) OBJECTIVE

The objective of this paper is to present and identify the most common
forms of violation of seafarers’ rights in terms of their work and living
conditions on board, by making a thorough discussion of the prevalent
issues relating to the treatment of seafarers in abandonment circumstanc-
es in both past and present cases. It undertakes a comparative analysis of
how seafarers are treated by the shipping industry, and the maritime sec-
tor as a whole, and to determine if the measures and remedies that are
currently being undertaken, or additional sanctions proposed to be un-

dertaken, will ultimately address any human rights violations.
C) METHODS

This paper focuses on the identification of different issues relating to the
treatment of seafarers. Further, it analyses pertinent sections and provi-
sions of the labour, maritime, and human rights law, both within the
purview of domestic and international areas of jurisdiction, including but
not limited to, relevant international conventions and applicable treaties
and other international instruments as well as case laws and jurispru-

dence. Primary sources used include interviews with seafarers®.

Secondary sources included various reference case studies that deal with

this topic or have relevance thereto, as well as a compilation of journals,

®  Hejazi, 10-23. These cases had conducted by the charity Human Rights at Sea
(HRAS), <www.humanrightsatsea.org>.
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articles, editorials, dissertations, and written communications from rele-
vant national and international organisations and universities. Internet
research was also undertaken, particularly utilizing the official websites
of the United Nation Organisation, International Labour Organisation,
International Maritime Organisation, charities and seafarer’s welfare

organizations.
I. SEAFARERS’ ABANDONMENT

Enactments on the repatriation of seafarers provide that at the end of
every contract, the seafarer will be repatriated’. Therefore, when seafar-
ers are abandoned by their employers, they expect to be repatriated.
However, in reality this is not always the case because normally con-
tracts between seafarer and employer are in favour the employer or may
not even exist at the first instance. This often means that the seafarer
ends up shouldering their own repatriation costs and may not be repatri-
ated by their employer for many stated reasons, such as being in an “in-

convenient port™8,

Problems with repatriation of seafarers may arise when shipowners fail
to fulfil their duties to abandoned seafarers. The responsibility of shoul-
dering repatriation costs and arrangements falls upon the shipowner. In
real - life cases of abandonment, however, the shipowners, finding them-
selves in financial crisis or otherwise motivated by economic pressures,
often disappear, leaving their crew to fend for themselves. Further, when

the shipowner fails to fulfil their responsibilities of repatriation, the re-

7 Hubilla, 15.
8 Hubilla, 16.
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sponsibility then falls upon the flag State of the ship. If the flag State
fails in this responsibility, then it is the country of origin of the seafarers
or the country in which they are stranded who must shoulder the repatri-

ation arrangements.

The problem is that, in actual cases of abandonment where the legally
expected avenues of support for repatriation fail, there is still no clear
mechanism for determining when the employer or the flag States have
failed in their duties®. This leaves many cases unresolved.

Abandoned seafarers are often illegally detained and not allowed to re-
patriate to their home countries. Additional difficulties can arise in the
event of shipwreck. There have been cases in which the shipowners
wrongly attribute the destruction of the ship to the fault of the crew,
therefore refusing to repatriate or assist them. In such cases, shipowners
have repeatedly left abandoned crew without food and water aboard an
unsafe vessel with insufficient personal safety equipment and medical

services and have failed to provide payment of wages for many months.
I1. SEAFARERS’ RIGHTS FROM HUMAN RIGHTS ASPECT

Human rights can be considered as part of international customary law,
with the result that the correspondent obligation to protect them binds
states. Nonetheless, it is still useful to determine the scope of human
rights’ obligations. Even in the case of customary human rights, it is still
necessary to indicate the state or states that have the obligations to pro-

tect right of a specific person in a specific case. Furthermore, agreements

®  Hejazi, 10.
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on the customary nature of rights often do not extend to all of their rights
and it may therefore be necessary or advisable to apply relevant treaties.
With regard to establishing the scope of human rights’ obligations, it is
important to determine the applicability of the separate enforcement
mechanism provided by each treaty.

Determining the scope of human rights is, therefore, key to knowing the
exact content of the right, the state or states that have the obligation to
protect it, and eventually whether there is access to enforcement proce-
dures. Under human rights’ treaties, states are obliged to “respect and
protect” the rights listed therein with regard to all individuals subject to
their jurisdiction. This reflects the vertical structure of ILO treaties, be-
ing composed of articles, enunciating the general principle as well as
containing the final provisions, binding regulations that set out the sub-
stantive regime, a code that contains mandatory standards and consider-
ing non - mandatory guidelines for the implementation of these rights.
The result is a comprehensive regulation setting out in detail the positive
obligation of states, such as the MLC2006, which provides seafarers’
rights’®. The content provides obligations not only for flag states, but
indeed develops the concept of port state control, attributing extensive
duties to the port states. The MLC has already been ratified by many

states, which has resulted into more than 91% of the world’s shipping

10 Art IV MLC mentioned the rights to a safe and secure workplace, the rights to fair
terms of employment, the rights decent working and living condition, and the right
to health protection, medical care, welfare measures, and other forms of social pro-
tection.
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fleet being regulated!!. With regard to seafarers’ rights, according to
Article 94 of UNCLOS, all states must comply with this article which
complete the MLC in another hand. Moreover, Articles 98 and 146 of
UNCLOS oblige all states to protect the right to life of seafarers.

Moreover, SUA Convention is one of the first law of the sea treaties to
contain a non - prejudice clause concerning human rights’ guarantees in
general. A part from provisions aimed at ensuring contact with national
authorities (Article 7(3), the safety of life at sea (Article 8 bis(10)(a)(i),
and the protection of human dignity (8bis(10)(a)(ii), it also obliges
States to provide for effective remedies against unlawful action by state
authorities (Article 8 bis(10)(b)), fair treatment of persons taken into
custody (Article 10(2), and prior informed consent for the transfer of a
person’s taken into serving a sentence from one state to another for the

purposes of providing evidence (Article 12bis(1)(a)).

Hence, the provisions of Art.2 bisl, SUA Convention, that “Nothing in
this Convention shall effect other rights, obligations and responsibilities
of states and individuals under international law, in particularly the pur-
pose and principle of the charter of the United Nation and international

human rights, refuges and humanitarian law”.

These provisions can be considered as specific applications of the gen-

eral right to consular information, notification and assistance, which all

11 As of January 2019, a total of 90 countries had ratified the MLC 2006
www.seafrersrights.org.
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foreign individuals enjoy under article 36(1) The Vienna Convention on

Consular Relations*?.

However, as will be demonstrated in the case studies below, despite the
implementation of several international Conventions and laws, the actual
effective enforcement and practice of these laws does not always occur
in real - world abandonment situations, and legitimate concerns about

related human rights violations persist.

I11. SEAFARERS’ ABANDONMENT UNDER THE INTERNATI-
ONAL MARITIME REGULATIONS AND CONVENTIONS

As already highlighted, international Conventions formulated by the
above - mentioned organizations cover various seafaring issues. This
article considers MLC 2006 which came into force since 18 August
2017, because MLC as a legal resource performs international standards
in order to insure decent work for the estimated more than 1.5 million
seafarers around the world. It covers almost every aspect of seafarers’
work and life on board including: minimum wage, seafarers ’employ-
ment agreements, hours of work and rest, payment of wages, paid annual
leave, repatriation at the end of contract, onboard medical care, the use
of licensed private recruitment and placement services, accommodation,
food and catering, health and safety protection and accident prevention,

seafarers’ complaint handling.

12 ICJ: LA GARAND (Germany v. United State of America), Judgment of 27 June
2001, para 77.
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Furthermore, MLC as a financial security system and fair terms of em-
ployment for seafarers to demonstrate conditions of employment and
accommodation, welfare and social protection, recreational facilities,
maintenance and complaint procedure. Additionally, this system de-
mands payments of all outstanding remuneration, accrued wages, and
other entitlements which stand on the contract of employment between

the seafarers and the shipowners.

In cases of abandonment, the financial security system stands to cover
seafarers for up to four months of outstanding wages and entitlements. It
was intended to cover the expenses of repatriation costs, food, clothing,
medical treatments, and any other necessities related to the abandonment

situation.
IV. CASE STUDIES
The following case studies consider of seafarers’ abandonment:

A) CASE NO. I: THE MT IBA

Vessel Location: United Arab Emirates (UAE)

Years: 2017 - present
Vessel: MT IBA
IMO No.: 9438200

Port State: UAE

DEHUKAMDER - Volume: 3/ Issue: 1/ Year: 2020, pp. 393-426
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Shipowner: Alco Shipping Services LLC
Flag: UAE

Crew's nationalities: Indian, Pakistani, Sri Lankan, Myanmarian

The crew were abandoned in the Hamriyah Free Zone, off the coast of
the UAE. They repeatedly attempted to contact their employer regarding
their wages and access to food, water, and medical treatment; further, all
of their correspondences were ignored. At the time the case study was
published (2017), their request for unpaid wages had gone unanswered
for six months. They were left on board an unsafe ship with insufficient
personal safety equipment, they were suffering from undiagnosed skin
conditions, and were denied access to medical treatment for five months,

further aggravating their suffering.

The basic human rights of the crew were violated in this case, as they
were denied liberty, protection of their health and bodily integrity, pro-
tection of their right to life, and lack of family life due to being detained

in the port, unable to return to their home countries.

The shipowner, Alco Shipping Services LLC Alco, appeared to be in
violation of several international documents and Conventions estab-
lished by the ILO, IMO, MLC 2006, the UN’s Universal Declaration of
Human Rights (UNDHR), and the International Covenant on Civil and
Political Rights (ICCPR)*3. One violation is that the Alco did not have

13 The International Covenant on Civil and Political Rights or ICCPR was created in
1966. It entered into force on 23 March 1976.
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an effective financial security system in place, nor had the related au-
thorities implemented the financial security system provided by the ILO
and the IMO Amendments. They also appear to have failed to provide
necessary medical treatments, adequate food and water, accommodation
or repatriation, and they have been illegally detaining the crew, holding
them on board a ship that cannot safely function.

According to the UAE’s Constitution, the UAE have exclusive legisla-
tive and executive jurisdiction in foreign affairs, and in health and medi-
cal services. According to Article 121, the UAE “shall have exclusive
legislative jurisdiction on labour relations and social security in territori-
al waters”. Article 125 provides an obligation for the UAE Government
to take steps to implement international agreements, therefore, it is in-
cumbent upon the UAE to ratify relevant documents and treaties particu-
larly for the benefits of seafarers. At the time of this writing, the UAE
has not yet ratified the Amendments or Resolutions of the MLC 2006,
IMO, or ILO Convention*4, nor have they fulfilled their other obligations in

cases of labour and foreign affairs, as outlined in their own constitution.

Furthermore, according to IMO 930(22) Resolution®®, because the ship-
owner failed to meet its obligations to its crewmembers and the State of
port and flag, as well as the home State of Alco Shipping is required to
assume the responsibilities of protecting and helping the abandoned sea-

farers, which they appeared to have failed to do. But the UAE has own

14 1LO, Information system on international labour system.

15 IMO Resolution 930(22): In cases where the shipowner fails to meet its obligations,
the flag State may be called upon, and in some cases the State of which the seafarer
is a national or the port State may be called upon to intervene.
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national jurisdiction and implementation related to seafarer’s abandon-

ment which is notable and significant.

In conclusion, the case of the MT IBA demonstrated clearly that, alt-
hough both national and international maritime provisions may be in
place, but these are still not always enforced or practiced effectively,
leading to the continued suffering of abandoned seafarers. At the time of
first writing in 2018, the crew of the MT IBA were still on board the
ship. This case exposes the complications that can arise in cases of sea-
farers’ abandonment when communications between parties fail. When
the employer, or other parties responsible for the welfare of the workers,
fail or refuse to respond to the worker’s pleas for help, this case shows
that often there are not enough effective alternative avenues for seeking

aid or finding a solution to the problems faced.

B) CASE NO. II: THE MV SUTTON TIDE

Location: Soyo, Zaire Province, Angola
Years: 2017 - present

Vessel: MV Sutton Tide

IMO No: 9389461

Owner: Sonatide (a joint venture between Sonangol [Angola’s national

oil company] and Tidewater, Inc. [USA])
Flag: Vanuatu

Crew's nationalities: Croatian, Filipino, Russian, Ukrainian
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Allegation: Illegally sold around 104 cubic meters of diesel without con-

sent of the owner
Plaintiff: Sonatide
Defendants: The crewmembers of the ship p

Port state of jurisdiction: Soyo, Angola

The vessel as a platform supply vessel owned by Sonatide, were accused
by their employer of illegally selling 140 cubic meters of diesel. This
allegation was reported to Sonatide by one of the crewmembers, and the
Sonatide office in Angola reported the alleged illegal activity to the local

authorities in Soyo.

On 5 March 2017, the local authorities detained the crew and confiscated
their passports. After the detention, the local magistrate signed a docu-
ment confirming that they were not formally under arrest and authorised
the release of their passports. The local police, however, did not pass this
order to the crewmembers and instead held them without access to legal
procedure and representation for almost three months. Moreover, the
crew had not been paid since March, and they were facing increasing
legal and accommodation expenses, which were approximately US
$15,000 at that time; the majority of which has been paid by the seafar-
ers’ families. The local authorities also, failed to inform the crew about
the nature of the allegations against them, as well as detaining the crew

without providing them proper legal due process.
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This case is subject to violation of the Angolan Constitution of Law
(ACL)*®. According to Article 26, section 2 of the ALC, that everyone
shall possess the rights of legal information and advice, to legal counsel
and to be accompanied by a lawyer before any authority. This article
provides constitutional and legal precepts in relation to fundamental
rights must be interpreted in accordance with the United Declaration of
Human Rights. With regard to assisting detained and abandoned seafar-
ers, The Ukrainian Embassy provided evidence to the local prosecutor
that exonerated the crew which was included the engine logbooks and
the reports signed by a third party showed that while the ship was work-
ing in Angola for 44 days, all of the fuel was accounted for. Subsequent-
ly, the local magistrate’s order to return their passports. The arthurites
denied the protections and rights of arrested person which was guaran-
teed by Article 29 of the ALC. From a human rights point of view, the
crew had faced a lack of liberty, proper access to justice and the ability
to leave freely, as well as a lack of family life, protection and rights of an

arrested person’. As a case of seafarer’s abandonment, the MLC 2006

16 According to the Angolan Constitution, Article 26, sections 1, 2, and 3: a) The
fundamental rights enshrined in the Constitution shall not exclude others contained
in the laws and applicable rules of international law. b) Constitutional and legal
precepts relating to fundamental rights must be interpreted and incorporated in ac-
cordance with the Universal Declaration of Human Rights and the African Charter
on the Rights of Man and Peoples and international treaties on the subject ratified
by the Republic of Angola. ¢) In any consideration by the Angolan courts of dispu-
tes concerning fundamental rights, the international instruments referred to in the
previous point shall be applied, even if not invoked by the parties concerned.

17 According to According to Article 2, section 1 of Law N6: 21/92 of Angola, the
coastal State can exercise its authority within territorial waters. Accordingly, Ango-
la has jurisdiction to handle this case.
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and the IMO Resolution 930 (22) applies on this case'®. Accordingly, in
the case of abandonment which is characterized by the severance of ties
between the shipowner and the seafarer, when the shipowner fails to
fulfill their responsibilities, the financial security system should provide
repatriation of the seafarers by appropriate and expeditious means, nor-
mally by air. Further, it should include providing food, medical treat-
ments, accommodation for the seafarer from the time of leaving the ship

until arrival at the place of repatriation.

The court authorized the crew to leave Angola if Sonatide provided the

necessary supporting documents.

Abandonment in this case occurred when the shipowner failed to fulfill
certain fundamental obligations to the seafarers with regard to timely
repatriation and payment of outstanding remuneration, and the provision
of the basic necessities of life, adequate food, accommodation and medi-

cal care.

This is important to consider the emotional distress on the crews as the
victims of this lawlessness attempted suicide due to the mental torture

they were forced to suffer. The indeterminate nature of their detention

18 The financial security system outlined in IMO Resolution 930 (22) includes: The
expenses of the repatriation of the seafarers, which are to be met without cost to the
seafarers; The maintenance of the seafarers from the time of abandonment to the
time of arrival at the place of repatriation; Payment to the seafarer of all outstanding
remuneration and contractual entitlements; Payment to the seafarer of other expens-
es incurred during the period of abandonment arising from the abandonment; The
maintenance of seafarers while abandoned should include adequate food, clothing,
accommodation, medical care, and other basic necessities of life. Payment to the
seafarers of all outstanding remuneration should include accrued wages and other
entitlements as provided for in the contract of employment and/or under national law.
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drove the Russian crewmember to attempt suicide and other crewmem-
bers engaged in a hunger strike. Moreover, being far from home and
family, unpaid wages led to undue financial stress for the seafarers’ de-
pendents, one of whom was in hospital, crewmembers had concerns
about their legal rights and status with immigration and other authorities,

which led to uncertainties about their fate in this case.

This circumstance demonstrates the violation of seafarer’s rights at sea
as well as on land. Further, the importance of monitoring and interven-
tion in such cases where national legal jurisdiction becomes uncertain,

and the existing legal international regulations is not always enforced.

C) CASE NO. IlI: KISH ISLAND CASE:

Year: 2018

Vessels: Various

Port State: Islamic Republic of Iran (IRA)

Shipowners: Baltic Marine Services (BMS), Al Matab Shipping

Crew's nationalities: Indian, Ethiopian, Filipino

Case Statement: Seventeen seafarers were abandoned by various marine

companies on Kish Island, Iran, of which it was alleged that none have

been paid for over two years.
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In May 2018, seventeen seafarers had been abandoned on Kish Island,
off the coast of Iran, among them were twelve Indian nationals, three
Ethiopian Nationals, and two Filipino nationals. All seventeen seafarers
worked on different ships run by various companies, including Baltic
Marine Service (BMS) and Al Matab Shipping.

The stranded seafarers claimed that they had been suffering from food
poisoning due to contaminated food, as well as other health issues. They
claimed some of them had been in Kish for over a year, waiting to be
paid their outstanding salaries, which they contended had not been paid
for up to two years. Their respective employment contracts had all ex-
pired and they were left waiting for the return of their identity papers so
that they could repatriate to their home countries. All supporting docu-
ments had been retained by the shipping companies they were employed
by, without justification, and their employers were failing to respond to
their pleas for assistance. The employees refrained from providing full
details of the companies that they worked for, fearing reprisals from

their employers.

In September 2018, we contacted the crew manager and operation of-
ficer of BMS. He negated the claims of the human rights violations of

the company by providing the following evidence and stating:

“The crew, after completing their contract, will be transferred to the com-
pany's temporary dormitory. BMS will arrange their salary statements
and will forward to their accounting department with bank account details

for arranging payment. The employees will receive their salaries and oth-
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er entitlements within four days to 45 days, depending on the amount of

wages.”

“While they are waiting for salary in the dormitory, they have clean rooms
with bed accessories, air conditioning in all cabins, and access to laun-
dry, bath, and meals. They are free to go to the city for shopping or lei-
sure. If they should need medical assistance or check - ups, this will be
provided by company staff for free. Finally, after they receive their sala-
ries, BMS will provide flight tickets for their return home, according to

their contract.”

“While the crew stays in the dormitory, Iranian Immigration Officers per-
form random checks to monitor the number of crew waiting, and the
standard of living there. If the crew have any complaints, the Immigration
Office will contact BMS to ensure that the seafarers’ circumstances and
standard of living are satisfactory. Port State Control in Kish is also moni-

toring the company to ensure that it pays the crew on time.”

HRAS also attempted to contact Al Matab Shipping, but at the time of
this writing (2019), They have not responded. Due to the strategic loca-
tion of Kish Island in the Persian Gulf, authorities of the Islamic Repub-
lic of Iran, including the Coast Guard and Immigration Department, take
special care to ensure the safety and security of any transportation and
transaction in this area. Any seafarers who come to Kish, regardless of
nationality or employer, receive support from Iranian authorities. For
example, seafarers are not permitted to stay on board their ship after
arriving in the territorial waters of Kish and must be transferred to a safe
place on land by their marine companies. It is the customary law of this
area for seafarers to have sufficient accommodation and funds during

their stay on land in Iran. According, it had found that seafarers em-
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ployed by BMS have standard accommodation and food, and every sea-
farer receive good treatment by their BMS employers as well as the Ira-
nian authorities and Coast Guard. According to the seafarers’ affidavit
and transit forms provided by BMS, despite the economic crisis in Iran,
all seafarers will receive their salaries and tickets back to their home
countries in fewer than three months. The safety, health, and entitlement
circumstances of the seafarers is checked regularly by the State Port
Guard, as well as the Immigration Department and other authorities who

are involved with international seafarers on the coast of Kish.

To conclude, the MLC 2006 and other international Conventions have
already provided legal measures that are intended to manage seafarers’
abandonment cases. When it comes to implementation of the legal re-
gimes set forth by the various national and international bodies involved
in seafarers’ abandonment cases, shipowners and flag States are urged to
resolve cases of seafarers’ abandonment. In practice, the IMO usually
makes the first contact with the flag State and / or port State concerned.
The ILO may, if necessary, also send official letters to flag and / or port
States in order to remind them of their obligations under the MLC 2006
and its amendments. However, as demonstrated in the seafarers’ aban-
donment case studies discussed above, in practice, these laws and regu-
latory bodies are not always leading to satisfactory human rights protec-
tions at sea, often due to jurisdiction complications and confusions, as
well as the seafarers’ lack of access to support groups. We need ongoing
legal support for abandoned seafarers that is globally available, as well

as the continued and increased involvement of non - profit organizations
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and charities that continue to raise awareness of human rights issues

where they are occurring.

The implementation of the Amendments to the MLC 2006 is an historic
event in the history of international labour standards, but the preventa-
tive work is not finished. Effective implementation of policies protecting
the human rights of seafarers is critical to ensuring that law translates
into practice. The ILO is closely working with governments, seafarers,
shipowners, and other key actors in the maritime industry to help ensure
that the goals of the MLC 2006 are achieved.

While it is true that efforts to address the human rights issues of aban-
doned seafarers are continually being undertaken through the adoption or
enactment of different laws, legal instruments, and other policy
measures, both domestic and international, the rampant violation of sea-
farers' human rights have not yet been fully addressed even up to now.
When marine abandonment occurs and seafarers encounter financial
difficulties, employers do not hesitate to abandon their ships’ crew de-
spite noticing they are in a foreign port away from their home countries,
without sufficient food, water, fuel, money, or means of communication.
Shipowners sometimes realize that the value of the ship is less than the
cost of paying their creditors and the crew’s wages. Therefore, the deci-
sion to abandon the ship becomes the most practical way of cost avoid-
ance. This may be expected in a commercial world such as the shipping
industry, where every facet of the business is dictated by the global eco-
nomic condition, but this is no excuse for the violation of human rights

that we have seen on the seas.
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Despite the establishment of regulations and provisions, seafarers are
still subjected to different forms of abandonment, including physical and
mental abuse, sexual assault, torture, inadequate medical treatment, sub-
standard quality of life, lack of liberty, and lack of access to proper fair
trial or any other legislation, especially when they are abandoned in for-
eign port States. Moreover, seafarers meet complex issues of immigra-
tion status and repatriation while they are suffering from abandonment.
Therefore, more needs to be done in order to effectuate policies that
translate into actual change in how abandonment cases are handled by
international bodies. Perhaps the first step in this process would be to
include the terms ‘human rights” within laws such as the MLC 2006, that

they may no longer be overlooked.

Presently, a number of treaties and Conventions are adopted, but such
measures will be in vain if they are not fully implemented by all the
member States. In reality, even UN treaties and similar international
agreements issued by other international bodies, which aim at protecting
the rights of seafarers, have been ignored by flag State entities in favor
of the commercial interests of their registry and the business income

obtained from the shipping sector.

We need more legal representation and action from governments, non -
governmental organizations, and charities which aid abandoned seafar-
ers. We also need more associations that monitor seafarers’ circumstanc-
es at port States to receive, render, and report information to representa-
tives of international bodies and legal advisors at port States which host

seafarers. Seafarers demand more drop - in centers that they can contact
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easily for receiving timely support. It is necessary to clarify the respon-
sibilities of the port State, flag State, and the States of the seafarers and
shipowners in cases of abandonment and there needs to be independent
oversight to assure their application. The term human rights, therefore,
need to be embraced and promoted in the maritime community. Aban-
donment needs to be identified as a crime by the shipowner, and not the
seafarers. Maritime recruitment agents also need to be regulated and
monitored. All of these actions should contribute to easing the unneces-
sary and unjust suffering of abandoned seafarers, and to ending the hu-

man rights’ abuses that are still occurring at sea.

The Kish abandonment case provides some examples of how to positive-
ly handle abandonment cases. Port State authorities on the Kish never
allow shipowners to leave the seafarers on board abandoned ships due to
its strategic location in the Persian Gulf. For this reason, marine compa-
nies established workplaces on Kish Island, or they accommodate sea-
farers at hotels. Seafarers have support from the Immigration Depart-
ment on Kish who helps them to push ship owners to arrange their wag-
es and repatriation. Practically, this system works, and we can consider it

in some respects as a global model.
CONCLUSION

The first abandonment is always accompanied by the “second abandon-
ment” and this is the indirect and sometimes invisible abandonment of
seafarer’s families, both old and young, their loss of income, home and

possessions. This fact appears in the case of “MV HALANI” off Namib-
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ia, belonging to 8 Indian seafarers who were on board the ship for almost

two years due to port state restrictions.

The Enrica Lexi Case in 2012 addressed violation on seafarers’ rights
when small arms were fired at fishermen within Indian territorial waters
and high seas. These cases address the stark lack of law and the lack of
law enforcement, implementational and monitoring on the high seas. As
mentioned above, in the case of abandonment of the MV IMB and the
case of abandonment in Angola, seafarers are victims of lawlessness and

lack of monitoring and implementation

From the international legal perspective, one key issue that must be ad-
dressed is that UNCLOS, which is one of the most comprehensive inter-
national convention, is woefully absent of human rights at sea and makes
no explicit reference to human rights at sea. With reference to abandon-
ment, the MLC 2006 as a financial system provided by the IMO and ILO
has been effective in curtailing abandonment cases, but the key issue
with the MLC is still the lack of monitoring and enforcement, and what

it says, is a lack of effective remedy.

On most other documents and regulations that establish jurisdiction, it
faces a lack of monitoring and reporting of human rights abuses, and that
means the aggressors go unpunished and the victims suffer the conse-
guences, exacerbating this real lack of awareness. The second ley legal
issue is that states are not able to have jurisdictions beyond 12 nautical
mails from the coast. The lack of law and insufficient law enforcement

on the high seas causes seafarers to suffer the consequences of improper
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systems of governing and illegal procedures aboard vessels. The concept
that “out of sight is out of mind” must be strongly challenged. If we are
to succeed on the high seas in the modern era, we must support aban-
doned, injured or otherwise compromised seafarers, fishermen, as well
as migrants and refugees, and do so legally and ethically. Furthermore,
we need systems of maritime administration and better legal enforce-
ment which can be applied on the high seas, as well as within territorial
waters and contiguous zone, with enough flag state capacities and naval
vessels to uphold the rule of law at sea. We need to bring two legal are-
as: international law and human rights into the modern ear, as they have
never before existed, as a combined and explicit body of law. The mod-
ern - day law of the sea and international human rights law combined,
come under the title of human rights at sea. They must coexist and be
bound together to be of any value to individual human rights, for better
ocean governance and the world at large in terms of security, safety and

freedom of navigation.

Seafarers should always be aware of their human rights, whether on
land or on the earth's vast oceans and seas. The rights of personal liberty
and freedom must not be ignored but protected and with vigilance. Sea-
farers’ rights and their fundamental freedoms are inalienable and cannot
be taken away by shipowners or any states or any organizations. It is,
therefore, our opportunity and our obligation to our future and ourselves
to establish, enforce and protect the right to be free from torture and
abuse at the hands of any hostile force.
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- Ceviri / Translation* -

GEMIi ADAMLARININ TERK EDIiLMESIi: DENIZCILiK
PERSPEKTIFINDEN iNSAN HAKLARI

Sayedeh Hajar HEJAZI*

0z
Gemi adamlarinin insan haklarmin diizgiin bir sekilde korunmamasi,
denizcilik sektoriiniin gelismesiyle birlikte tarihsel olarak ortaya ¢ikan

bir sorundur. Verilere gore, gemi adamlarina ve denizcilik sektoriine

iliskin insan haklar1 ihlalleri 6nemli 6l¢tide artmaktadir.

Denizcilik faaliyetlerini denetleyen kiresel denizcilik yonetimleri ve
cesitli hukuk sistemleri, gemi adamlarinin terk edilmesi, yasa dis1 gog,
insan kacakeiligl, deniz terérizmi, acik denizlerde yiizen cephanelik ve
yasa dis1 silah islemleri gibi konularda mevzuat ve diizglin kanun uygu-
lamalariin eksikligiyle karsilagsmaktadir, bu durumlar ayni zamanda
yasal miidahalelerin yeterli olmadig1 giincel sorunlardir. Bu ¢aligmada,
yazarin stajlarinda ve 2014 - 2019 yillar1 arasinda Denizde Insan Haklar
hayir kurulusundaki isinin bir pargasi olarak yaptig1 arastirmalari esna-

sinda karsilastig1 bir dizi 6rnek olay incelenmektedir.

Dergide yer alan tiim ¢eviriler bir terciime biirosu tarafindan yapilmis olup ¢eviri-
lerden yazarlar sorumlu degildir.

**  Ankara Universitesi Deniz Hukuku Ulusal Arastirma Merkezi (DEHUKAM), G&-
niillii Arastirmaci, Ankara Universitesi Sosyal Bilimler Enstitiisi Hukuk Y iksek
Lisans &grencisi, (mrthejazi@outlook.com) (ORCID NO: 0000-0001-8184-5053)
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Bu ¢alisma, uluslararast hukuk sistemlerinin denizde insan haklarini
koruyabilme kapasitesinin yani sira denizcilerin terk edilmesi de g6z
oniinde bulundurularak denizlerdeki insan haklar1 ihlali magdurlarinm
desteklemek i¢in mevcut idari sistemleri gelistirmenin avantajlarini ve

dezavantajlarini incelemektedir.

Gemi adamlarinin terk edilmesi, tarihsel olarak denizcilik endustrisinin
biiyiimesiyle ortaya ¢ikan bir sorundur®. Cogu terk olayinda miirettebat,
deniz operasyonlar1 esnasinda beklenmedik bir sekilde terk edilmistir.
Dillerini bilmedikleri bir tilkede mahsur kalirlar, 6denmeyen maaglardan
dolay1 finansal sikintilarla kars1 karsiya kalirlar ve ¢ogunlukla zamanin-
da diizgiin adli siirece ve uzman destegine erisim saglayamazlar. Bu ¢a-
lismada ayn1 zamanda, Ozellikle terk edilmis denizcilere yonelik insan
haklar ihlallerini 6nlemek igin etkili bir yaptirim sistemine olan ihtiyaca

deginilmektedir.
Bu nedenle arastirmanin amaclar1 agagidaki gibidir:

a.  Farkindalik yolu ile gemi adamlarimin terk edilmeye iliskin hak-
lar1 lizerine daha ileri egitimsel gelisim i¢in uygulanabilir bir
yola dikkat ¢cekmek ve bu haklarin taninmasi. Calisma, gemi
adaminin terk edilmesine iligkin gecmis ve mevcut olaylar ile
denizcilik ¢alisma ve gemi adaminin terk edilmesiyle ilgili ulus-

lararasi hukuku incelemektedir;

! Hejazi, S. H.: “Seafarer abandonment, Human Rights Perspective from Iran”, Hu-

man Rights at Sea Charity, (2019).
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b.  Yasalarin yetersiz kaldigi veya kotii uygulandigi durumlarda
mevcut yasalarin, uygulamalarinin ve yaptirimlarin terk edi-
len gemi adamlarinin insan haklarin1 korumada yeterli olup ol-

madigini belirlemek;

C.  Genel olarak denizde insan haklarina yonelik farkindaligin artti-
rilmasinin yani sira savunmasiz terk edilmis gemi adamlarinin

refahini arttirabilecek ¢oéziimler ve alternatifler tiretmek.

Anahtar Kelimeler: Insan Haklari, Gemi Adamlarinin Haklari, Gemi

Adamlarinin Terk Edilmesi, Deniz Hukuku.

—
GIRIS

Gemi adamla haklarinin korunmasi, denizcilik sektoriiniin gelismesiyle
ortaya ¢ikan ve uzun siiredir devam eden bir sorun olmustur. Ancak, bu
haklarin denizde veya karada korunmasina iliskin yasal cergeve hala
yeterince korunmamaktadir. Denizin ugsuz bucaksiz olmasi gemi adam-
larina, ugradiklar veya gectikleri her kiy1 devlette degisen yetkili hukuk
sistemlerinin korumasindan uzakta ve bu korumanin disinda olduklarin
diisiindiirdiigii icin kendilerini izole hissetmelerine sebep olmaktadir. Bu
gorliniirdeki yasal izolasyon, bir gemide bulunan gemi adamlarini yone-
ten ve denizcilik camiasi i¢inde bulunan yasa veya yonetmeliklerin, ken-
dileri agik denizdeyken bilgileri olmadan degisebilecegi veya giincelle-

nebilecegi i¢in ortaya ¢ikar. "Sonrasinda yerine gecen ise agizdan agiza,
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"3 Bu gayri

gemiden gemiye gecen ve gelisen 'deniz gelenegi'? olmustur
resmi ve diizenlenmemis sistem, denizde insan haklar1 korumasinin ¢e-

sitli alanlarinda yanlis anlagilmalara yol agmaistir.

Denizcilik, hukuk sisteminin korumasina kolayca erisilemeyen bir risk,
tecrit ve kisitlama tastyicisidir®. Gemi adamlart genellikle denizcilik
camialariin en alt siniflarinin tiyeleridir ve bu, is¢ilerinin ¢ikarlarini her
zaman en iyi sekilde diisiinmeyen ya da gemi adamin1 gézden ¢ikarilabi-
lir bir varlik olarak goéren vicdansiz denizcilik sirketleri ve donatanlar
karsisinda savunmasizliklarini artirmaktadir. Bu noktada gemi adamla-
rinin haklar ve refah destegi; yasal karmagikliklar, haklarina iligkin ye-
terli farkindaligin olmamasi ve isverenlerine meydan okumadaki yeter-
sizlikler karsisinda somiiriiye agik hale gelmektedir. Donatanlarin kasten
miirettabatlarin1 terk ettikleri (genellikle finansal sebeplerden dolayi)
gemi adaminin terk edilmesi durumlarinda, terk edilen gemi adamlarina

yonelik yasal korumalar yetersiz kalmaktadir.

Birgok gemi adami i¢in denizde yasam; dayak, cinsel istismar gibi fizik-
sel istismar1 da igeren istismarlar, yetersiz tibbi tedavi, standartlarin al-
tinda konaklama, yetersiz beslenme ve izolasyondan kaynaklanan akil
saglig1 durumlari, kiiltiirel duyarsizlik ve gemide sosyal etkilesime yone-
lik nezaket kurallarmin eksikligi gibi durumlari icermektedir. Gemi

adamlari, tarihsel olarak yaptiklar1 gibi ortak alanlarinda degil, kamara-

2 Fitzpatrick, D. - Anderson, M.: Seafarers’ Rights, Oxford University Press, England
2005, s. 3.

% Hubilla, M. R. S. B.: “An Analytical Review of the Treatment of Seafarers under
the Current Milieu of the International Law relating to Maritime Labour and Human
Rights”, World Maritime University Dissertations, 2009, s. 1.

4 Fitzpatrick - Anderson, 3.
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larinda tecrit halinde etkilesimde bulunduklart i¢in, teknoloji de sosyal

izolasyonu giderek daha fazla arttirmaktadir.

Ozellikle, gemi adamlarinin terk edilmesi durumlarinda maaslarinin
O0denmemesi ve ailelere hakedislerin ge¢ 6demesi, dogrudan sikintilarini
arttiran duygusal istismarlardir. Gemi adamlar aylarca, bazen yillarca
ticret almadan ve tilkelerine geri donme umudu ¢ok az bir sekilde terk
edilmeyle kars1 karsiya kalabilirler. Gemilerin bayragini tasidigi devlet-
lerin adli ve idari sistemleri de hukuki deneyime ve bu denizcilik cali-
sanlarinin karsilastigi sorunlar1 basarili bir sekilde ele alma iradesine

sahip olmayabilir.

Cogu terk edilme olayinda miirettebat, gilinliikk deniz operasyonlarina
devam etmek icin gerekli fonlar1 iiretemeyen isverenleri tarafindan bek-
lenmedik bir sekilde terk edilmektedir. Terk edilen gemi adamlar1 genel-
likle kendilerini, dilini bilmedikleri ve 6denmemis ticretler nedeniyle
mali kisitlamalarin getirdigi giigliiklerle karsilagtiklar1 bir tilkede mahsur
bulmaktadirlar. Deniz unsurlarinin tehlikeleri ve vicdansiz donatanin
olas1 istismart ile birlestiginde bu durum gemi adamlar tizerinde kabul

edilemez bir baski olusturmaktadir.

Denizcilik alaninin genisliginden dolayi, terk edilmis bu gemi adamlari-
na yardim etmek bircok acidan sorunlu hale gelmektedir. Terk edilme
durumlarinda, eger gemi haberlesme sistemi yoksa veya ¢aligmiyorsa ya
da kisisel telefonlara kontor yiiklemek i¢in fon yoksa gemi adamlarinin
destek kurumlariyla veya diger yetkililerle iletisime gegmeleri miimkiin

olamayabilir. Gemi bir limana girmezse ve liman devleti yetkilileri tara-
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findan teftis edilmezse, sahibine bagl olarak denizcilik ¢aligma kosulla-
rim1 kontrol etmek genelde miimkiin degildir, ayrica gemilerin kayith
olduklar1 ve bayragini tasidiklar1 Devletler tarafindan uluslararasi yasala-
rmn uygulanmadigi gézlemlenmektedir. Ozellikle gemi adamlarinin sdz-
lesmeleri kotiiyse veya hic¢ yoksa, hizli ve etkili bir sekilde uygulanabi-

lecek bir ¢oziim yokmus gibi goriiniiyor.

Artan gemi adamlar1 hak ihlalleri ve terk edilme vakalarina dahil olan
gemi adamlarmin suglanmasi egilimindeki artigi karsilik olarak yukarida
bahsi gegen bu sorunlara deginmek i¢in uluslararasi kurumlar tarafindan
cesitli uluslararas1 Sozlesmeler ve yasal belgeler diizenlenip tayin edil-

mistir.

Bu baglamda gemi adamlar1 i¢in yasal referanslar, Denizde Can Giiven-
ligi Uluslararas1 Sozlesmesi (SOLAS 1974), Birlesmis Milletler Deniz
Hukuku Sézlesmesi (BMDHS 1982), Denizde Seyir Giivenligine Kars1
Yasadis1 Eylemlerin Onlenmesine Dair Sézlesme ve Protokolleri (SUA
Sozlesmesi), 2006 Denizcilik Calisma Sozlesmesi (MLC 2006) ve
IMO'nun 930(22) Onergesi gibi S6zlesmelerde olusturulmustur.

Gecmis ve mevcut terk edilme vakalarini analiz ederken, her terk edilme
durumunun yeterli yasal islem veya destekle karsilanmadig: agiktir. So-
nu¢ olarak, denizde kapsamli ve temel bir uluslararasi insan haklari ya-
sas1 heniiz mevcut degildir. Mevcut Sozlesmeler yiiriirliige girmis veya
birgok denizcilik iilkesi tarafindan onaylanmis olsa da, ¢ogu zaman yasa-
larin yaptirimi ve etkili bir sekilde uygulanmasi hala yetersizdir ve de-

nizdeki insan haklar1 hala karada oldugu kadar yeterince korunmamak-
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tadir. Denizde insan haklarinin korunmasindaki en énemli zorluklardan
bazilar1 raporlama ve denizcilik uygulamalarinin olmamasidir. Deniz-
deyken insan haklar1 ihlallerini bildirmek ve sorusturmak zorlu bir istir.
Sonug olarak, insan haklar1 ihlalleri genellikle bildirilmez ve cezasiz
kalir. Ayrica BMDHS denizde gergeklesen cesitli sug faaliyetlerini dur-
durmak, arastirmak ve incelemek icin yasal dayanak saglarken, gemiler-
de insan haklar1 ihlallerine yonelik yaptirim c¢aligmalarina izin verilme-
mektedir. Bu eksiklige deginmek i¢in geminin bayragini tasidigi devlet-
ler, kiy1 devletler ve gemicilik sektorii; gemilerde insan ve ¢aligma stan-
dartlarin1 gelistirmenin yani sira denizde insan haklar1 ihlalleri magdur-
lar1 i¢in raporlama mekanizmalar1 ve ¢oziimleri yaratmak tizere birlikte

calismak zorundadir.

Bu calismada, degisikliklerin ve bu ge¢mis olaylarin incelenmesinin
yani sira terk edilen gemi adamlarina yonelik ii¢ 6rnek olayla olan etki-
lesimim ile ortaya konulabilecek endiseler belirtilmektedir. Bu nedenle
caligsma; terk edilen gemi adamlarinin iddia edilen insan haklar ihlalleri-
ne yonelik, geminin bayragini tagidig1 devletlerin uygun yasama usulleri
aracilifiyla kesfedilen her soruna deginen, denizde insan haklar1 yetkili-
leri, gemi miifettisleri, dogrudan destekleyici kurumlar veya yetkin ve
giivenilir sivil toplum kuruluglar1 tarafindan desteklenen danismanlar
veya avukatlar tarafindan desteklenen bagimsiz sorusturmalarin uygu-

lanmasini ileri siirmektedir.
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A) ARKA PLAN

Bu ¢alismada donatan, geminin sahibi veya geminin isletilmesinin So-
rumlulugunu donatandan almis olan ve gerekli tim gorevleri iistlenmeyi
kabul eden herhangi bir kurulus, kisi, yonetici, acente veya gemi isletme

miuteahhidi olarak tanimlanmaktadir.

Ayrica gemi adami, agik deniz gemisinde herhangi bir sifatla istihdam
edilen herhangi bir kisi olarak tanimlanmaktadir. Gemi adamlarinin terk
edilmesi ise, tiim haklarin, unvanlarin, hak iddialarinin ve miilkiyetleri-
nin, onlar1 geri almama niyetiyle goniillii olarak terk edilmesi anlamina

gelmektedir.

Denizcilikle baglantili olarak terk edilme, donatanin, gemi adamlarinin
iilkelerine donme masraflarin1 karsilayamadigi ve gemi adamlarii ge-
rekli idame ve destek olmadan biraktigi durumlarda veya en az iki aylik
akdi ticreti 6deyememesiyle birlikte donatanin gemi adamiyla yollarini
tek tarafli ayirdigr durumlarda gerceklesmektedir. Gemi adamlarinin terk
edilmesinin nedenleri, o sirada gecerli olan kosullara bagh olarak degis-
mektedir. Ancak sebep genellikle finansaldir. Birgok durumda donatan,
gerekli fonu saglayamamakta ve giinliik denizcilik caligmalarina devam
edemez duruma gelmektedir ve bunun sonucunda gemi adamlarinin,

yeterli destek olmadan kendi baslarinin caresine bakmasi beklenir.

Gemi adamlar1, donatanin mali ve sosyal giivenlikleri, suclularin iadesi
ve diger ilgili masraflarla ilgili yikumluliklerini yerine getiremeyerek
tiim sorumlulugundan feragat etmesiyle terk edilmis olarak siniflandiri-
lir. Bu gibi durumlarda donatan, yagam alanlari, tibbi miidahale ve gida
maddeleri gibi temel ihtiyaclar1 karsilayamaz. Diger yandan gemi adam-

larinin yasama hakki, aile hayati hakki, maas hakki, makul ¢calisma saat-
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leri ve tatil hakki, hastalik ve yaralanma durumlarinda tibbi tedavi hakki,

sosyal giivenlik hakki ve tilkelerine donme hakki gibi insan haklar1 vardir.

B) HEDEF

Bu caligmanin amaci, hem ge¢mis hem de mevcut olaylarda terk edilen
gemi adamlarina yapilan muameleyle ilgili yaygin konular hakkinda
kapsamli bir tartisma yaparak, gemideki ¢alisma ve yasam sartlar1 baki-
mindan gemi adamilarinin hak ihlallerinin en yaygin formlarin1 sunup
tanimlamaktir. Calisma, deniz tasimaciligi ve tiim denizcilik sektorii
tarafindan gemi adamlarina nasil davranildigina yonelik karsilastirmali
bir analiz yapmay1 ve halihazirda uygulanan 6nlemler ve ¢oziimler veya
uygulanmak {izere sunulan ek yaptirimlarin herhangi bir insan haklari

ihlaline deginip deginmeyecegini saptamay1 amaglamaktadir.
C) YONTEMLER

Bu calisma, gemi adamlarina yonelik muameleyle ilgili farkli konularin
tanimlanmasina odaklanmaktadir. Ayrica, ilgili uluslararasi sozlesmeler
ve gegerli antlagsmalar ve diger uluslararasi belgelerin yanm sira igtihat
hukuku ve hukuk bilimi dahil ancak bununla sinirli olmamak iizere hem
i¢ yargl hem de uluslararasi yargt yetki alanlar1 dahilinde is, denizcilik
ve insan haklar1 yasalarinin ilgili boliimlerini analiz etmektedir. Kullani-
lan birincil kaynaklar arasinda denizcilerle yapilan goriismeler yer al-

maktadir®.

> Hejazi, 10-23. These cases had conducted by the charity Human Rights at Sea
(HRAS), <www.humanrightsatsea.org>.
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Ikincil kaynaklar ise bu konuyla ilgili olan cesitli referans drnek olay
caligmalarinin yani sira dergi, makale, bas makale, tezler ve ilgili ulusal
ve uluslararasi kuruluslar ve iiniversitelerden gelen yazili iletisimlerden
olusan bir derlemeyi icermektedir. Ozellikle Birlesmis Milletler, Ulusla-
raras1 Calisma Orgiitii, Uluslararas1 Denizcilik Orgiitii, yardim kurulus-
lar1 ve denizci refahi kuruluslarimin resmi internet sitelerini kullanarak

internet aragtirmasi da gerceklestirilmistir.

I. GEMi ADAMLARININ TERK EDILMESI

Gemi adamlarinin {ilkelerine geri gonderilmelerine iligskin kararlar, her
sO6zlesmenin sonunda gemi adaminin iilkesine geri gonderilmesini on-
gormektedir®. Bu nedenle, gemi adamlar isverenleri tarafindan terk
edildiklerinde ulkelerine geri gonderilmeyi beklemektedirler. Ancak
durum her zaman bdyle degildir ¢ilinkii normalde gemi adami ve igveren
arasindaki sozlesmeler isverenin lehinedir veya ilk asamada ortada bir
s0zlesme olmayabilir. Bu genellikle, gemi adaminin kendi iilkesine
donme masraflarini iistlendigi ve isverenleri tarafindan "elverissiz bir
limanda" bulunmalar1 gibi belirtilen bir¢ok nedenden dolay: iilkelerine

gonderilemeyebilecegi anlamina gelir’.

Donatanlar, terk edilmis gemi adamlarina kars1 sorumluluklarini yerine
getirmediginde gemi adamlarinin tlkelerine geri gonderilmesiyle ilgili
sorunlar ortaya cikabilir. Ulkeye geri génderilme masraflarini ve diizen-
lemelerini iistlenme sorumlulugu donatana aittir. Ancak gergek terk

edilme vakalarinda kendilerini finansal kriz igerisinde bulan veya eko-

6 Hubilla, 15.
7 Hubilla, 16.
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nomik baski altinda olan donatanlar, miirettabatin1 kendi baslarinin gare-
sine bakmaya terk edip ortadan kaybolmaktadir. Ayrica donatanlar, gemi
adamlarini iilkelerine geri gonderme sorumlulugunu yerine getiremedi-
ginde bu sorumluluk geminin bayragimi tasidigi devlete kalmaktadir.
Eger bayrak devleti de bu sorumlulugu yerine getiremezse iilkeye geri
donme iglemlerini iistlenmesi gereken, gemi adaminin kendi tilkesi veya

limaninda bulunduklar tlkedir.

Geri doniis i¢in yasal olarak beklenen destek yollarinin basarisiz oldugu
terk vakalarinda, igveren veya bayrak devletlerinin gorevlerinde ne za-
man basarisiz olduklarint belirlemek i¢in hala net bir mekanizmanin
olmamas1 sorun teskil etmektedir®. Bu durum birgok vakayr ¢dziimsiiz
birakmaktadir.

Terk edilen gemi adamlar1 genelde yasa dis1 alikonulur ve ana vatanlari-
na geri donmelerine izin verilmez. Gemi kazas1 durumunda ek zorluklar
ortaya c¢ikabilir. Donatanlarin, gemi tahribatin1 haksiz yere miirettabatin
hatasina bagladig1 ve bu nedenle onlara yardim edip tilkelerine geri gon-
dermeyi reddettikleri olaylar gerceklesmistir. Bu durumlarda donatanlar
defalarca miirettabati, yetersiz kisisel koruyucu ekipman ve tibbi hizmet
ile giivenli olmayan bir gemide yemek ve su olmadan terk etmis ve ay-

larca maas 6demelerini yapmamisglardir.
I1. INSAN HAKLARI ACISINDAN GEMi ADAMI HAKLARI
Insan haklar1 ve bu haklar1 korumanin devletler igin baglayici oldugu

karsiliklr yiikiimliiliikle birlikte uluslararasi teamiil hukukunun bir parga-

st olarak diisiintilebilir. Bununla birlikte, insan haklar yiikiimliilikleri-

8 Hejazi, 10.
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nin kapsamini belirlemek yine de yararlidir. Geleneksel insan haklar1 s6z
konusu oldugunda bile, belirli bir durumda belirli bir kisinin hakkini
koruma yiikiimliiliigii olan devlet veya devletleri belirtmek gerekmekte-
dir. Ayrica, haklarin geleneksel niteligine iliskin anlasmalar cogu kez
haklarinin tamamini kapsamaz ve bu nedenle ilgili antlagmalarin uygu-
lanmas: gerekli olabilir veya tavsiye edilebilir. insan haklar1 yiikiimlii-
liiklerinin kapsaminin belirlenmesi ile ilgili olarak, her bir antlasma tara-
findan saglanan ayr1 uygulama mekanizmasinin uygulanabilirligini belir-

lemek onemlidir.

Bu nedenle insan haklarinin kapsamini belirlemek, hakkin tam igerigini,
bu hakki korumakla yiikiimlii devlet veya devletleri, ve son olarak icra
usullerine erisim olup olmadigmni bilmek icin kilit bir noktadir. Insan
haklar1 antlagmalar1 kapsaminda devletler, yargi yetkisine tabi olan tiim
bireylerle ilgili olarak bu antlasmalarda listenen haklara "saygi duymakla
ve korumakla" yiikiimliidiir. Bu durum, maddelerden olusan, genel ilke-
ler ileri siiren, nihai hiikiimleri, asli rejimi belirleyen baglayict mevzuat-
lar1, zorunlu standartlari iceren ve bu haklarin uygulanmast i¢in zorunlu
olmayan kilavuz ilkelerini belirleyen bir yasay1 igeren ILO antlagsmalari-
nin katmanli yapisin1 yansitmaktadir. Sonug, gemi adamlarina hak sag-
layan MLC 2006 gibi devletlerin pozitif ylikiimliiliigiinii ayrintili olarak
ortaya koyan kapsamli bir diizenlemedir®. i¢erik yalnizca bayrak devlet-
leri i¢in yiikiimliiliikkler saglamakla kalmaz, ayn1 zamanda liman devlet-
lerine kapsaml1 gorevler atfederek liman devleti kontrolii kavramini ge-
ligtirir. MLC 2006 birgok devlet tarafindan onaylanmistir ve bu sayede

dunyadaki deniz tagimaciligi filolarmin %91'den fazlasi diizenlenmis-

® MLC 2006 Madde IV, giivenli is yeri hakki, adil istihdam sartlar1 hakki, diizgiin
calisma ve yasama kosullart hakk: ve saglik korunmasi, tibbi bakim, refah 6nlemle-
ri ve diger sosyal korunma sekillerine yonelik haklara deginmektedir.
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tir'®>. BMDHS'nin 94. Maddesine gére tiim devletler gemi adamlarmin
haklariyla ilgili olarak, MLC 2006’yi bir bagka agidan tamamlayan bu
maddeye uymalidir. Ayrica BMDHS Madde 98 ve 146, tiim devletleri

gemi adamlarinin yasama hakkini korumaya zorunlu kilmaktadir.

Buna ek olarak SUA Sozlesmesi, genel olarak insan haklarinin garantile-
rine iligskin 6nyargisizlik maddesi iceren ilk deniz antlagmalarindan biri-
dir. Ulusal yetkililerle iletisimi (Madde 7(3), denizde can giivenligini
(Madde 8 bis(10)(a)(i), insan haysiyetinin korunmasini (8bis(10)(a)(ii)
saglamay1 amaglayan hiikiimlerin yan1 sira Devletlerin, devlet yetkilile-
rinin hukuka aykir1 eylemlerine (Madde 8 bis(10)(b)), gbz altina alinan
kisilere adil muameleye (Madde 10(2) ve kanit sunma amaciyla bir iil-
keden digerine cezasini ¢ekmek i¢in alinan kisinin transferine dair once-
den bilgilendirilmis rizaya (Madde 12 bis(1)(a)) yonelik etkili ¢oziimler

ortaya koymasini zorunlu kilmaktadir.

Bu nedenle SUA So6zlesmesi Madde 2 bisl hiikiimlerinde "Bu Sozles-
medeki hicbir sey, devletlerin ve bireylerin uluslararas1 hukuk kapsa-
mindaki diger haklarini, yiikiimliiliiklerini ve sorumluluklarini, 6zellikle
Birlesmis Milletler anlagmasinin amag ve ilkesini ve uluslararasi insan

haklari, miilteci ve insancil hukukunu etkilemez." ifadesi bulunmaktadir.

Bu hiikiimler, Konsolosluk iliskileri Hakkinda Viyana Sézlesmesi'nin 36
(1) maddesi uyarinca tiim yabanci sahislarin yararlandigi genel konso-
losluk bilgi, bildirim ve yardim hakkinin 6zel uygulamalar1 olarak kabul
edilebilir't,

1 QOcak 2019 itibariyle toplamda 90 iilke MLC 2006’y1 onaylamstir
www.seafrersrights.org.

11 ICJ: LA GARAND (Germany v. United State of America), Judgment of 27 June
2001, para 77.
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Ancak agagidaki 6rnek olay ¢aligmalarinda da gdsterilecegi lizere bir¢ok
uluslararas1 S6zlesme ve yasanin uygulanmasina ragmen, gercek diinya-
da yasanan terk edilme durumlarinda bu yasalarin etkili bir yaptirimi
oldugu ve uygulandigi her zaman goriilmemekte ve ilgili insan haklar1

ihlallerine dair hakli endiseler devam etmektedir.

I1l. ULUSLARARASI DENIZCIiLiK MEVZUATLARI VE SOZz-
LESMELERI KAPSAMINDA GEMi ADAMLARININ TERK
EDILMESI

Daha once de belirtildigi iizere, yukarida belirtilen kuruluslar tarafindan
olusturulan uluslararas1 Sozlesmeler ¢esitli denizcilik konularin1 kapsa-
maktadir. Bu makale 18 Agustos 2017 tarihinde yliriirliige girmis olan
MLC 2006'yr dikkate almaktadir ¢iinkii yasal bir kaynak olarak MLC
2006, diinya iizerinde yaklasik 1.5 milyondan fazla gemi adami igin
diizgiin ¢aligma sartlarini garantilemek amaciyla uluslararasi standartlar
uygulamaktadir. Asgari iicret, gemi adamlariin istihdam anlagmalari,
calisma ve mola saatleri, maas 0demeleri, yillik ticretli izin, sézlesme
sonunda iilkelerine donmeleri, gemide tibbi bakim, lisansh 6zel ise alim
ve yerlestirme hizmetlerinin kullanimi, konaklama, yemek hizmetleri,
saglik ve emniyet koruma ve kaza onleme, gemi adamlarinin sikayetle-
riyle ilgilenme gibi gemi adamlarinin gemide ¢alisma ve yasam sartlari-

na yonelik neredeyse her konuyu kapsamaktadir.

Ayrica finansal gilivenlik sistemi olarak MLC 2006, gemi adamlarina
istthdam ve konaklama, refah ve sosyal koruma, eglence tesisleri, bakim
ve sikayet prosediirii kosullarim1 gdstermeleri i¢in adil istthdam sartlari

sunmaktadir. Ek olarak bu sistem, tim 6denmemis iicretlerin, tahakkuk
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eden {icretlerin ve gemi adamlar ile donatanlar arasindaki is s6zlesme-

sinde yer alan diger haklarin 6denmesini talep eder.

Terk edilme durumlarinda finansal giivenlik sistemi gemi adamlarinin,
dort aylik 6denmemis ticretlerini ve haklarimi karsilamaktadir. Geri do-
niis masraflari, yiyecek, giyecek, tibbi tedavi ve terk edilme durumuyla

ilgili diger tiim ihtiyag¢larin karsilanmasi amaglanmistir.
IV. ORNEK OLAY CALISMALARI

Asagidaki 6rnek olay caligmalart gemi adamlarinin terk edildigi durum-

lar1 ele almaktadir:

A)ORNEK OLAY NO. I: MT IBA

Geminin Konumu: Birlesik Arap Emirlikleri (BAE)

Yillar: 2017 - glinimuz
Gemi: MT IBA
IMO No.: 9438200

Liman Devleti: BAE

Donatan: Alco Shipping Services LLC

Bayrak: BAE

Miirettebatin uyruklari: Hint, Pakistanli, Sri Lankali, Myanmarh
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Miirettebat, BAE aciklarindaki Hamriyah Serbest Bolgesi'nde terk edil-
misti. Isverenleriyle maaslar1 ve yiyecek, su ve tibbi tedaviye erisim ko-
nusunda defalarca iletisime gegmeye calismislardi; dahasi, tiim yazigsma-
lar1 da goz ardi edilmisti. Ornek olay calismasinin yaymlandig: tarihte
(2017), 6denmemis iicret talepleri alt1 aydir cevapsiz kalmisti. Yetersiz
kisisel giivenlik ekipmani ile glivensiz bir gemide birakilmigslardi, tanisi
koyulmamis cilt rahatsizliklarindan muzdariplerdi ve bes ay boyunca

tibbi tedaviye erisimlerinin engellenmesi acilarii daha da kotiilestirmisti.

Bu 6rnekte miirettebatin temel insan haklari, limanda alikonulmalar1 ve
kendi iilkelerine dénememeleri nedeniyle 6zgiirliiklerinden, saglik ve
viicut biitiinliiklerinin korunmasindan, yasam haklarinin korunmasindan

ve aile hayatindan mahrum birakildiklari i¢in ihlal edilmistir.

Donatan, Alco Shipping Services LLC Alco, ILO, IMO, MLC 2006,
BM'nin Insan Haklar1 Evrensel Beyannamesi (UNDHR) ve Kisisel ve
Siyasi Haklar Uluslararas1 Sozlesmesi (ICCPR)? tarafindan belirlenen
birkac uluslararasi belge ve Sozlesmeyi ihlal ediyor gibi goriiniiyordu.
Thlallerden biri, Alco'nun etkili bir mali giivenlik sistemine sahip olma-
mast ve ilgili makamlara ILO ve IMO Degisiklikleri tarafindan saglanan
mali giivenlik sistemini uygulatmamis olmalariydi. Ayrica, gerekli tibbi
tedavileri, yeterli yiyecek ve suyu, barinma veya miirettebatin iilkelerine
geri gonderilmelerini saglayamamis ve miirettebati yasa dis1 bir sekilde
alikoyarak onlar1 giivenli bir sekilde ¢alisamayan bir gemide tutuyormus

gibi goriiniiyorlardi.

12 Kisisel ve Siyasi Haklar Uluslararas1 Sozlesmesi 1966 yilinda olusturulmustur. 23
Mart 1976 tarihinde yiriirlige girmistir.
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BAE Anayasasma gore, dis iligkilerde ve saglik ve tip hizmetlerinde
BAE'nin miinhasir yasama ve yiiriitme yetkisi bulunmaktadir. Madde
121'e gore BAE, "karasularinda caligma iliskileri ve sosyal giivenlik
konusunda miinhasir yasama yetkisine sahiptir". Madde 125, BAE Hii-
kiimetine uluslararas1 anlagmalar1 uygulamak i¢in adim atma yiikiimlii-
ligii yiiklemektedir bu nedenle 6zellikle gemi adamlarinin yararina ol-
mak tizere ilgili belgeleri ve antlasmalar1 onaylamak BAE'nin gorevidir.
Bu ¢aligmanin yapildigi zamanda BAE, MLC 2006, IMO veya ILO Soz-
lesmesi'® Degisikliklerini veya Kararlarini heniiz onaylamamis ya da
kendi anayasasinda belirtilen ¢alisma ve dis iliskilerine dair diger yii-

kiimliiliiklerini yerine getirmemistir.

Ayrica IMO 930(22) Kararina'* gére, donatan miirettabatina ve liman ve
bayrak devletine olan yiikiimliiliiklerini yerine getirmedigi i¢in Alco
Shipping'in ana vataninin da terk edilen gemi adamlarini koruma ve on-
lara yardim etme sorumluluklarini tistlenmesi gerekmektedir fakat bu
gorevi yeri getirememiserdir. Ancak BAE, denizcilerin terk edilmesiyle

ilgili kayda deger kendi ulusal yarg: yetkisine ve uygulamasina sahiptir.

Sonug olarak MT IBA olayi, hem ulusal hem de uluslararasi denizcilik
hiikiimleri mevcut olsa da eger bunlar her zaman etkili bir sekilde uygu-
lanmiyorsa terk edilen gemi adamlarinin sorunlarinin devam etmesine
sebep olduklarin1 gostermistir. 2018'de ¢alisma ilk yapildiginda MT IBA

miirettabati hala gemide bulunmaktaydi. Bu olay, taraflar arasindaki

13 ILO, Uluslararas: ¢alisma sistemi hakkinda bilisim sistemi

14 IMO 930(22) Karart: Armatoriin yiikiimliiliiklerini yerine getiremedigi durumlarda,
bayrak Devleti ¢agrilabilir ve bazi durumlarda, denizcinin vatandasi oldugu Devlet
veya liman Devleti miidahale etmesi iizere ¢agrilabilir.
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iletisimin kotii olmast durumunda gemi adamlarinin terk edilmesi olayla-
rinda ortaya cikabilecek sorunlar1 gdstermektedir. Isveren veya iscilerin
refahindan sorumlu diger taraflar, is¢inin yardim istegine cevap vereme-
diginde veya bu istegi reddettiginde, cogunlukla yardim aramak veya
karsilasilan sorunlara ¢6ziim bulmak i¢in yeterli etkili alternatif yollarin

olmadig1 goriinmektedir.

B) ORNEK OLAY NO. Il: MV SUTTON TIDE

Konum: Soyo, Zaire Boélgesi, Angola
Yillar: 2017 - ginuimaz

Gemi: MV Sutton Tide

IMO No: 9389461

Donatan: Sonatide (Sonangol [Angola’nin ulusal petrol sirketi] ve Ti-

dewater, Inc. [ABD] arasinda ortak girigim)
Bayrak: Vanuatu

Miirettebatin Uyruklari: Hirvat, Filipinli, Rus, Ukraynali

Iddia: Sahibinin izni olmadan yasa dis1 olarak 104 metrekiip mazot satt1
Davaci: Sonatide
Davalilar: Geminin miirettebati

Yetki alanindaki liman devleti: Soyo, Angola
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Sonatide'ye ait bir platform tedarik gemisi olan gemi, igverenleri tarafin-
dan yasa dis1 140 metrekiip dizel yakit satmakla suclandi. Bu iddia, mii-
rettebat Uyelerinden biri tarafindan Sonatide'ye bildirildi ve Angola'daki
Sonatide ofisi, iddia edilen yasa dis1 faaliyetleri Soyo'daki yerel makam-

lara bildirdi.

5 Mart 2017'de yerel yetkililer miirettebat1 gézaltina ald1 ve pasaportla-
rina el koydu. Gozaltina alindiktan sonra yerel sulh hakimi, resmi olarak
tutuklanmadiklarini onaylayan bir belge imzaladi ve pasaportlarinin ia-
desine izin verdi. Ancak yerel polis, bu emri mirettebata iletmedi ve
bunun yerine onlar1 neredeyse ii¢ ay boyunca yasal prosediir ve temsile
erisimleri olmadan tuttu. Dahasi, miirettebata Mart aymndan bu yana
O0deme yapilmamisti ve o sirada ¢ogunu gemi adamlarinin ailelerinin
O6demis oldugu yaklasik 15.000 ABD dolar1 olan ve giderek artan yasal
masraflar ve konaklama masraflariyla karsi karsiya kalmislardi. Yerel
makamlar ayrica, miirettebata kendilerine yoneltilen iddialarin niteligi
hakkinda bilgi vermemis ve miirettebat1 kendilerine uygun yasal siire¢

saglamadan alikoymustur.

Bu olay Angola Anayasa Hukukuna (ACL) aykiridir®™. ALC'nin 26.

Maddesinin 2. bolimine goére, herkes yasal bilgi, tavsiye ve hukuki da-

15 Angola Anayasasinin 26. maddesinin 1., 2. ve 3. fikralarina gére: a) Anayasa'da yer
alan temel haklar, yasalarda ve uluslararas1 hukukun uygulanabilir kurallarinda yer
alan diger haklar1 hari¢ tutmaz. b) Temel haklara iligkin anayasal ve yasal hiikiim-
ler; insan Haklar1 Evrensel Beyannamesi ve Afrika insan ve Halklarn Haklar1 Séz-
lesmesi ve Angola Cumbhuriyeti tarafindan onaylanan ilgili uluslararasi anlagsmalara
gore yorumlanmali ve kapsama alinmalidir. ¢) Angola mahkemeleri tarafindan te-
mel haklara iliskin herhangi bir ihtilafin degerlendirilmesinde, ilgili taraflarca ileri
stiriilmemis olsa bile, dnceki maddede atifta bulunulan uluslararasi belgeler uygula-
nacaktir.

DEHUKAMDER - Volume: 3/ Issue: 1/ Year: 2020, pp. 427-458



446 Gemi Adamlarimin Terk Edilmesi: Denizcilik Perspektifinden Insan Haklar:

nismanlik alma ve herhangi bir makam 6niinde bir avukat egliginde bu-
lunma haklarina sahiptir. Bu madde, temel haklarla ilgili anayasal ve
yasal hiikiimlerin Insan Haklar1 Evrensel Bildirgesi uyarinca yorumlan-
masi gerektigini ileri stirmektedir. Alikonulan ve terk edilen gemi adam-
larina yardim etme hususunda Ukrayna El¢iligi, makine dairesi jurnalin-
de olan miirettabat1 aklama amaciyla yerel savciya kanit sunmustur ve
Uclincu taraflarca imzalanan raporlar, gemi Angola'da 44 giindiir ¢aligir-
ken tiim yakitin hesaba katildigin1 gdstermistir. Daha sonra, yerel sulh
hakimi gemi adamlarina pasaportlarinin geri verilmesi talimatini vermis-
tir. Yetkililer, ALC'nin 26. Maddesi ile garanti altina alinan tutuklanan
kisinin korunmasini ve haklarin1 reddetmistir. Insan haklar1 acisindan,
miirettebat, 6zgiirliik, adalete uygun erisim ve serbestce ayrilma imkan-
larinin yani sira, tutuklanan bir kiginin aile hayati, korunma ve haklarin-
dan yoksun birakilmistir'®. Gemi adam terk edilmesi olayr oldugu igin
bu &rnek olayda MLC 2006 ve IMO Karar 930 (22) uygulanmaktadir!’,
Dolayisiyla donatan ve gemi adami arasindaki ilisigin kesilmesiyle ger-
ceklesen terk edilme durumunda, donatan sorumluluklarini yerine geti-

remediginde finansal giivence sistemi, ¢ogunlukla hava yoluyla olmak

6 Angola N6: 21/92 sayili Kanunun 2. maddesinin 1. fikrasina gére sahildar Devlet,
yetkisini karasulari iginde kullanabilir. Buna gore, Angola bu davaya bakma yetki-
sine sahiptir.

IMO 930(22) Kararinda belirtilen finansal giivence sistemi sunlari igermektedir:
Denizcilere herhangi bir masraf ¢ikartmayacak sekilde karsilanacak olan, denizcile-
rin Ulkelerine donmeleri icin gerekli masraflar; Denizcilerin terk edildikleri andan
iilkelerine geri gonderildikleri yere varig zamanina kadar bakimi; Tiim 6denmemis
iicretlerin ve sozlesmeden dogan haklarin denizciye 6denmesi; Terk edilmeden
kaynaklanan ve terk edilme siiresi boyunca yapilan diger masraflarin denizciye
O6denmesi; Terk edildiklerinde denizcilerin yeterli yiyecek, giyecek, barinma, tibbi
bakim ve diger temel yasam ihtiyaglar1 karsilanmalidir. Tiim 6denmemis iicretlerin
denizcilere 6denmesi; is sdzlesmesinde ve/veya ulusal yasalarda ongoriildiigii iizere
tahakkuk eden ticretleri ve diger haklar icermelidir.
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tizere uygun ve hizl bir sekilde gemi adamlarinin iilkelerine geri donme-
sini saglamalidir. Ayrica bu giivence gemiden ayrildig1 andan geri doniis
yerine varincaya kadar gemi adami igin yiyecek, tibbi tedavi ve konak-

lama saglanmasini igermelidir.

Mahkeme, Sonatide’nin gerekli destekleyici belgeleri sunmasi halinde

miirettabatin Angola'dan ayrilmasina izin vermistir.

Bu ornek olayda terk edilme, donatanin, zamaninda iilkelerine geri gon-
derilmeleri, 6denmemis iicretin 6denmesi ve temel yasam, yeterli yiye-
cek, barinma ve tibbi bakimin saglanmasiyla ilgili olarak gemi adamlari-
na kars1 bazi temel yiikiimliliiklerini yerine getirmemesi durumunda

meydana gelmistir.

Bu kanunsuzlugun kurbanlari, maruz kaldiklari zihinsel iskence nedeniy-
le intihara tesebbiis ettikleri i¢in miirettebatin yasadigi duygusal sikintiy1
dikkate almak onemlidir. Gozaltina alinmalarinin yarattig1 belirsiz du-
rum, Rus miirettebatini intihara tesebbiis etmeye ve diger miirettebat1 da
aclik grevi yapmaya itmistir. Ayrica evden ve aileden uzakta olmak,
iclerinden biri hastanede olan denizcinin bakmakla yiikiimlii oldugu kisi-
ler lizerinde 6denmemis iicretler ¢ok fazla maddi sikintiya sebep olmus-
tur, miirettebat iiyelerinin yasal haklar1 ve go¢menlik biirosu ve diger
makamlardaki statiileri konusunda endiseleri vardi ve bu durumlar

miitrettebatta gelecekleriyle ilgili belirsizliklere yol agmustir.

Bu durum, gemi adaminin karada oldugu kadar denizde de haklarinin
ihlal edildigini gostermektedir. Ayrica bu durum, ulusal yasal yarg: yet-

kisinin belirsiz hale geldigi ve mevcut uluslararasi yasal mevzuatin her
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zaman uygulanmadigi bu tiir durumlarda izleme ve miidahalenin 6nemi-

ni vurgulamistir.

C) ORNEK OLAY NO. III: KiS ADASI ORNEK OLAYT:

Yil: 2018
Gemiler: Birden gok

Liman Devleti: Iran Islam Cumhuriyeti (IRA)

Donatanlar: Baltic Marine Services (BMS), Al Matab Shipping

Miirettebatin uyruklari: Hint, Etiyopyali, Filipinli

Ornek Olay Aciklamast: Iki yildan uzun bir siiredir {icret alamadiklarin

iddia eden on yedi denizci Kis Adasi, iran'da gesitli denizcilik sirketleri

tarafindan terk edilmistir.

Mayis 2018'de, iran agiklarindaki Kis Adasi'nda on iki Hint vatandas,
tic Etiyopya vatandas1 ve iki Filipinler vatandasi olmak iizere on yedi
denizci terk edilmisti. Baltic Marine Service (BMS) ve Al Matab Ship-
ping dahil olmak {izere on yedi gemi adaminin tamami ¢esitli sirketler

tarafindan isletilen farkli gemilerde calisiyordu.

Mahsur kalan gemi adamlari, kontamine gida nedeniyle gida zehirlen-
mesi yasadiklarini ve diger saglik sorunlarinin da oldugunu iddia ettiler.
Bazilarinin bir yildan fazla bir siiredir Kis'te bulundugunu ve iki yila

kadar Odenmedigini belirttikleri 6denmemis maaslarinin taraflarina
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odenmesini beklediklerini iddia ettiler. Ilgili is sdzlesmelerinin siiresi
dolmustu ve kendi tlkelerine donebilmek i¢in kimlik belgelerinin iade-
sini bekliyorlardi. Tiim destekleyici belgeler, ise alindiklar1 nakliye sir-
ketleri tarafindan gerekge gosterilmeksizin saklanmisti ve igverenleri,
yardim taleplerine yanit vermiyordu. Calisanlar, igverenlerinin misille-
melerinden korktuklari i¢in ¢alistiklar1 sirketlerin tiim ayrintilarini ver-

mekten sakindilar.

Eylil 2018'de BMS'deki miirettebattan sorumlu kisi ve operasyon so-
rumlusu ile iletisime gectik. Asagidaki kanitlar1 ve beyanlari sunarak

sirketin yapti81 insan haklari ihlali iddialarin1 anlatmaistir:

“S6zlesmelerini tamamladiktan sonra mirettabat sirketin gegici yurtlarina
transfer edilecektir. BMS maas beyanlarini diizenleyip 6demelerin yapil-
masl i¢in banka hesabi bilgileriyle birlikte muhasebe departmanlarina ile-
tecektir. Calisanlar, tcret miktarina bagli olarak maaslarini ve diger hak-

larini dort glin ile 45 glin arasinda alacaklardir."

“Yurtta maas beklerken, yatak aksesuarli temiz odalari, tiim kabinlerinde
klima, camasirhane, banyo ve yemeklere erigimleri olacaktir. Aligveris
veya vakit gecirmek icin sehre gitmekte ézgurlerdir. Tibbi yardima veya
muayeneye ihtiyaglari varsa, bu sirket personeli tarafindan Ucretsiz ola-
rak sadlanacaktir. Son olarak s6zlesmelerine gére, maaglarini aldiktan

sonra evlerine donus biletleri BMS tarafindan karsilanacaktir."

“Miirettebat yurtta kalirken iran Gégmen Biirosu Memurlari, bekleyen
mUrettebatin sayisini ve oradaki yasam standardini izlemek icin rastgele
kontroller yapmaktadir. Mirettebatin herhangi bir sikayeti varsa Gog-
menlik Birosu, denizcilerin kosullarinin ve yagam standartlarinin tatmin

edici olmasini saglamak icin BMS ile iletisime gegecektir. Kis Liman Dev-
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leti Kontrol Noktasi da, mUrettabata zamaninda ddeme yapiimasini sag-

lamak icin sirketi g6zlemleyecektir."

HRAS aynm1 zamanda Al Matab Shipping ile iletisime ge¢meye c¢alisti
ancak bu calisma yazildigi esnada (2019) heniiz cevap vermemislerdi.
Kis Adasi'min Basra Korfezi'ndeki stratejik konumu nedeniyle, Sahil
Giivenlik ve Go¢menlik Dairesi de dahil olmak iizere Iran Islam Cumhu-
riyeti yetkilileri, bu bolgedeki herhangi bir ulagim ve islemin giivenligini
saglamak konusuna 6zellikle dikkat etmektedir. Uyrugu veya isvereni ne
olursa olsun Kis'e gelen tiim denizciler, iran yetkililerinden destek al-
maktadir. Ornegin, gemi adamlarinin Kis karasularma geldikten sonra
gemilerinde kalmalarina izin verilmemekte ve deniz sirketleri tarafindan
karada guvenli bir yere nakledilmeleri gerekmektedir. Iran'da karada
gecirdikleri siirede gemi adamlarinin yeterli konaklama ve fona sahip
olmast bu alanin teamiil hukukunda yer almaktadir. Buna gére BMS
tarafindan ise alinan gemi adamlarinin standart konaklama ve yiyecege
sahip oldugunu, BMS isverenlerinin yam sira Iran yetkilileri ve Sahil
Giivenligin her gemi adamina iyi davrandigmi gozlemlemistir. BMS
tarafindan saglanan gemi adami beyan ve transit formlarma gore,
[ran'daki ekonomik krize ragmen, tiim gemi adamlarinin maaslarmi ve
ana vatanlarina doniis biletlerini ii¢ aydan kisa bir siire icerisinde alacak-
lardir. Gemi adamlarinin giivenlik, saglik ve hak kazanma kosullari,
Devlet Liman Gilivenligi, Go¢menlik Dairesi ve Kis sahilindeki uluslara-
ras1 denizcilikle ilgili diger yetkililer tarafindan duzenli olarak kontrol

edilmektedir.
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Sonug olarak, MLC 2006 ve diger uluslararas1 S6zlesmeler halihazirda
gemi adamlarinin terk edilme durumlaryla ilgilenmek amagh yasal ted-
birler almistir. Gemi adamlarinin terk edilmesi olaylarina dahil olmus
cesitli ulusal ve uluslararasi kuruluslar tarafindan belirlenen yasal rejim-
lerin uygulanmasi s6z konusu oldugunda donatanlar ve bayrak devletle-
r1, gemi adamlarinin terk edilmesi olaylarini ¢6zmek i¢in tesvik edilmek-
tedir. Uygulamada, IMO genellikle ilgili bayrak Devleti ve / veya ilgili
liman Devleti ile ilk temas1 gerceklestirir. ILO, gerekirse MLC 2006 ve
degisiklikleri kapsamindaki yiikiimliiliiklerini hatirlatmak igin bayrak ve
/ veya liman devletlerine resmi mektuplar da gonderebilir. Ancak yu-
karida tartisilan denizcilerin terk edilmesi 6rnek olaylarinda da gosteril-
digi lizere bu yasalar ve diizenleyici kuruluslar, genellikle yetki alani
karigikliklarindan ve denizcilerin destek gruplarina erisiminin olmama-
sindan dolay1 denizdeki insan haklarinin tatmin edici olmasini her zaman
saglayamamaktir. Su anda mevcut olan terk edilmis gemi adamlar1 i¢in
diinya ¢apinda ve siirekli hukuki destege ve terk edilmenin meydana
geldigi yerlerde insan haklar1 sorunlari konusunda farkindalik yaratmaya
devam eden kar amaci giitmeyen kuruluslarin ve yardim kuruluslarinin

stirekli ve artan destegine ihtiyacimiz var.

MLC 2006'ya yapilan Degisikliklerin uygulanmasi, uluslararasi ¢alisma
standartlar1 konusunda tarihi bir olaydir, ancak onleyici ¢alismalar bit-
memistir. Gemi adamlarmin insan haklarin1 koruyan politikalarin etkili
bir sekilde uygulanmasi, hukukun uygulamaya doniistiiriilmesini sagla-

mak i¢in kritik 6neme sahiptir. [LO, MLC 2006'nin hedeflerine ulagil-
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masina yardimer olmak i¢in hiikiimetler, gemi adamlari, donatanlar ve

denizcilik sektoriindeki diger kilit aktorlerle yakin bir sekilde ¢alismaktadir.

Terk edilmis gemi adamlarinin insan haklar1 sorunlarini ele alma cabala-
rinin, hem yerel hem de uluslararasi olmak {izere farkli yasalarin, yasal
araclarin ve diger politika 6nlemlerinin kabulii veya yasalagsmasi aracili-
giyla iistlenildigi dogru olsa da, gemi adamlarinin insan haklarinin yay-
gin ihlali simdiye kadar tam olarak ele alinmamaistir. Denizde terk duru-
mu olustugunda ve gemi adamlar1 mali zorluklarla karsilastiginda, isve-
renler, yeterli yiyecek, su, yakit, para veya iletisim araglari olmadan,
kendi {ilkelerinden uzakta yabanci bir limanda olduklarini bilmelerine
ragmen, gemilerinin miirettebatin1 terk etmekte tereddiit etmemektedir-
ler. Donatanlar, bazen geminin degerinin alacaklilarina 6deme maliye-
tinden ve miirettebatin {icretlerinden daha az oldugunun farkina varirlar.
Bu nedenle, gemiyi terk etme karari, maliyetten kaginmanin en pratik
yolu haline gelir. Bu durumun ger¢eklesmesi denizcilik endiistrisi gibi
isin her yoniiniin kiiresel ekonomik kosullara gore belirlendigi ticari bir
diinyada beklenebilir ancak bu durum, denizlerde goérdiigiimiiz insan

haklar1 ihlalleri i¢in bir mazeret degildir.

Yonetmelikler ve hiikiimlerin olusturulmasina ragmen gemi adamlari,
ozellikle yabanci liman devletlerinde terk edildiklerinde hala fiziksel ve
zihinsel taciz, cinsel saldiri, iskence, yetersiz tibbi tedavi, standartlarin
altinda yasam kalitesi, 6zglrliikklerinin kisitlanmasi ve uygun adil yargi-
lamaya veya baska herhangi bir mevzuata erigim eksikligi gibi farkl terk
etme bigimlerine maruz kalmaktadirlar. Bunlarin yan sira, gemi adamla-

11 terk edilme sikintisi ¢cekerken karmagsik gocmenlik statiisii ve tilkeleri-
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ne geri gonderilme sorunlariyla da karsilagsmaktadirlar. Bu nedenle, terk
edilme davalarinin uluslararas: kuruluslar tarafindan ele alinis bigimini
gercek anlamda degistirecek politikalar1 hayata gecirmek i¢in daha ¢ok
sey yapilmasi gerekmektedir. Belki de bu siirecteki ilk adim, "insan hak-
lar1" terimini MLC 2006 gibi yasalara koyarak artik goz ardi edilmeme-

lerini saglamak olabilir.

Halihazirda bir dizi antlagsma ve S6zlesme kabul edilmistir ancak bu tiir
onlemler, tiim iiye Devletler tarafindan tam olarak uygulanmazsa bosuna
olacaktir. Aslinda BM antlasmalar1 ve denizcilerin haklarini korumay1
amaclayan diger uluslararasi kuruluglar tarafindan hazirlanan benzer
uluslararasi anlagmalar bile bayrak devletleri tarafindan sicillerinin ticari
cikarlar1 ve denizcilik sektoriinden elde edilen ticari gelir igin goz ardi

edilebilmektedir.

Hiklmetlerden, sivil toplum kuruluslarindan ve terk edilmis gemi adam-
larma yardim eden hayir kurumlarindan daha fazla yasal temsil ve eyle-
me ihtiyacimiz var. Ayrica gemi adamlarina ev sahipligi yapan liman
devletlerindeki uluslararast kuruluslarin temsilcilerinden ve hukuk da-
nigsmanlarindan bilgi almak, onlara bilgi sunmak ve bu bilgileri rapor
etmek i¢in liman devletlerindeki gemi adamlarinin kosullarini izleyen
daha fazla dernege ihtiyacimiz var. Gemi adamlari, zamaninda destek
almak i¢in kolayca iletisime gegebilecekleri daha fazla merkez talep
etmektedirler. Terk edilme durumlarinda liman devletinin, bayrak devle-
tinin ve gemi adaminin ve donatanin sorumluluklarini agiklamak 6nem-
lidir ve bu sorumluluklarin yerine getirilmesini saglamak icin bagimsiz

bir idareye ihtiya¢ vardir. Bu nedenle insan haklar1 teriminin denizcilik
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camiasinda benimsenmesi ve tanitilmasi gerekmektedir. Terk edilme
gemi adamlarinin degil donatanlarin sucu olarak tanimlanmalidir. Gemi
adamlarinin ise alim acentelerinin de diizenlenmesi ve izlenmesi gerek-
mektedir. Tiim bu eylemler, terk edilmis gemi adamlarinin gereksiz ve
haksiz acilarini hafifletmeye ve denizde hala devam eden insan haklar

ihlallerine son vermeye katkida bulunmalidir.

Kis terk edilme 6rnek olayi, bu durumlarin olumlu bir sekilde nasil ele
alinmasi gerektigine dair drnek sunmaktadir. Kis Adast Liman Devleti
yetkilileri, Basra Korfezindeki stratejik konumundan dolayr donatanla-
rin, gemi adamlarimi terk edilmis gemilerde birakmasina asla izin ver-
memektedir. Bu nedenle denizcilik sirketleri Kis Adasi'nda isyerleri
kurmakta veya gemi adamlarini otellerde agirlamaktadirlar. Gemi adam-
lar1, Gicretlerini ve tilkelerine geri gonderilmelerini ayarlamak i¢in dona-
tanlar1 zorlamalarma yardime1 olan Kis Adasindaki Gog Idaresinden
destek almaktadirlar. Bu sistem ise yaramaktadir ve bazi agilardan kiire-

sel bir model olarak degerlendirilebilir.
SONUC

[lk terk edilme her zaman beraberinde "ikinci terk edilmeyi" getirmekte-
dir ve bu ikinci terk edilme de dolayli ve bazen sessiz sedasiz gercekle-
serek gemi adamlarmin genci yaslisi demeden aileleri tarafindan terk
edilmeleridir, gelir kayb1 yasamalaridir, evlerini ve esyalarin1 kaybetme-
leridir. Bu durum, liman devleti kisitlamalar1 yiiziinden neredeyse iki yil
gemide kalan 8 Hint gemi adami hakkinda olan Namibia agiklarindaki

"MV HALANI" olayinda da goriilmektedir.
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2012 yilindaki Enrica Lexi Olayi’nda, Hint karasular1 ve acik denizler-
deki balik¢ilara hafif silahlarla ates edilmesi suretiyle gemi adami hak
ihlalleri yasanmistir. Bu olaylar, agik denizlerde kanuni yaptirim, uygu-
lama ve izleme eksikligine ve kesin kanun eksikligine deginmektedir.
Yukarida belirtildigi gibi, MV IMB'nin terk edilmesi ve Angola'daki terk
edilme durumunda, gemi adamlarinin kanunsuzlugun ve izleme ve uygu-

lamanin eksikliginin kurban1 olmuslardir.

Uluslararas1 yasal g¢ercevede onemli noktalardan biri de, en kapsamli
uluslararas1 sozlesmelerden biri olan BMDHSnin ne yazik ki denizdeki
insan haklarin1 kapsamadigina ve denizde insan haklarina higbir 6zel
atifta bulunmadigina dikkat ¢ekilmesi gerektigidir. Terk edilmeyle ilgili
olarak IMO ve ILO tarafindan sunulan bir finansal sistem olarak MLC
2006, terk edilme vakalarimi azaltmada etkili olmustur ancak MLC 2006
ile ilgili asil sorun izleme ve uygulama eksikligi, yani etkili bir ¢6ziim

eksikligidir.

Yarg: yetkisi olusturan diger belge ve mevzuatlarin ¢ogunda insan hak-
lar1 ihlallerini izlemeye ve rapor etmeye yonelik eksiklikler vardir ve bu
da, ihlali yapan kisilerin cezasiz kaldigi ve magdurlarin sonuglara kat-
land1g1, farkindalik eksikliginin de kotiilestirdikleri anlamina gelmekte-
dir. ikinci kilit yasal sorun ise devletlerin, sahilden 12 deniz mili &tesin-
de yargi yetkisine sahip olmamalaridir. A¢ik denizlerde hukukun olma-
mast ve yetersiz kanun yaptirimi, denizcilerin gemilerdeki uygunsuz
yonetim sistemleri ve yasa dist prosediirlerin sonuglarina maruz kalma-
sina neden olmaktadir. "Go6zden 1rak, goniilden rak" bakis agisina sid-

detle kars1 ¢cikilmalidir. Eger modern cagda acik denizlerde basarili ola-
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caksak, terk edilen, yaralanan veya tehlike altindaki denizcilerin, balik¢i-
larin yan sira gogmen ve miiltecileri desteklemeli ve bunu yasal ve etik
yollarla yapmaliy1z. Ayrica agik denizlerde, karasular igerisinde ve biti-
sik bolgede uygulanabilecek olan, denizde hukukun istiinliigiinii savu-
nacak yeterli bayrak devleti kapasitesi ve donanma gemisi ile denizcilik
idare sistemlerine ve daha iyi yasal yaptirimlara ihtiyacimiz vardir. Daha
once yapilmamis bir sekilde, birlesik ve acik kanunlar biitlinii olarak
modern ¢aga uluslararast hukuk ve insan haklar1 olmak iizere iki hukuki
alan getirmeliyiz. Giliniimiiz deniz hukuku ile uluslararasi insan haklari
hukukunun birlesimi, denizde insan haklar1 adi altinda bir araya gelmek-
tedir. Bu kavramlar, bireysel insan haklari, daha iyi okyanus yonetisimi
ve genel olarak giivenlik, emniyet ve seyir 6zgiirliigli acisindan diinya
icin bir deger ifade edebilmeleri adina bir arada bulunmali ve birbirine

bagli olmalidir.

Denizciler, ister karada ister diinyanin engin okyanus ve denizlerinde,
sahip olduklar1 insan haklarinin her zaman farkinda olmalidir. Kisisel
Ozgiirlik haklar1 goz ardi edilmemeli, dikkatle korunmalidir. Gemi
adamlarinin haklar1 ve temel 6zgiirliikleri vazgegilemezdir ve donatanlar
veya herhangi bir devlet veya herhangi bir kurulus tarafindan elinden
alinamaz. Bu nedenle, herhangi bir diisman giiciin elinde iskence ve ta-
cize ugramama hakkini tesis etmek, uygulamak ve korumak bizim firsa-

timiz ve gelecegimize ve kendimize karsi yiikiimliiligtimiizdiir.
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