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Sinirlandirmaya etkileri bakimindan adalar, cografi konumlarina gore
dort farkli sekilde siniflandirilabilirler. Diger devletlerin egemenlik alan-
larina nazaran, kendi ana karasina daha yakimn bulunanlar “dogru tarafta-

Ki adalar”dir. Bazilar1 ise, iki devlet ana karasi1 arasindaki orta hat (ze-

rinde veya yakininda yer almaktadir. Uglinci tiir adalar, baska devletin

Hakem denetiminden gegmistir.
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kiyilaria, kendi ana kara kiyilarina nispeten daha yakindadirlar ve bun-
lara “ters taraftaki adalar” denilmektedir. Deniz asir1 konumdaki adalar,

son kategoriyi meydana getirmektedir.

Yukarida smiflandirmasi verilen adalarin deniz alanlarinin sinirlandiril-
masindaki etkileri, konuyla ilgili uluslararasi ictihatta énemli bir yere
sahiptir. Tiirkiye’nin bulundugu bdlgede bahsi gecen hususta ti¢ 6nemli
uyusmazlik Uluslararasi Adalet Divani1 6niine tasinmistir. Kita Sahanligi
(Tunus/Libya), Kita Sahanligi (Libya/Malta) ve Karadeniz’de Deniz
Alan1 Smirlandirmasi (Romanya/Ukrayna) Davalari, kendi kiyisina ya-
kin mesafedeki adasina bitisik kiyiya sahip oldugu devlet ile olan deniz
alani sinirlandirmasinda yarim etki verilmesi, sinirlandirmaya tabi esas
noktalarin tespitinde Uzerinde insan yasami bulunmayan kayaligin bu
kapsam disinda birakilmasi ve ters tarafta bulunan adaya miinhasir eko-
nomik bdlge ve kita sahanligi taninmamasi gibi, Turkiye agisindan hem
Ege hem Dogu Akdeniz’deki mevcut uyusmazliklar icin lehte dnemli

birer veri niteligi gostermektedir.

Anahtar Kelimeler: Ada Kavrami, Deniz Alam1 Siirlandirmasi, Ulus-

lararas1 Adalet Divani, Hakca lkeler.
ABSTRACT

With regard to their effect on delimitation, islands can be categorized
into four groups according to their geographical positions. Islands,
which are closer to their own mainland compared to the other states ter-
ritories are the "islands on the right side”. Some are situated on or near

the median line halfway between the two states. The third type of islands
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are closer to the coasts of other states in comparison with their own
mainland's coasts, and these are called the "islands on the wrong side".

The islands overseas comprise the fourth category.

The effects of the islands, categorization of which is presented above,
have an important place in international judicial law regarding the issue.
Three important disputes regarding the relevant matter in the areas con-
taining Turkey have been brought before the International Court of Jus-
tice. The Tunisia v. Libya Continental Shelf Case, Libya v. Malta Conti-
nental Shelf Case, and the Romania v. Ukraine Maritime Delimitation
Case in the Black Sea, have the characteristics of crucial data in favor of
Turkey for both the dispute in the Aegean and in the Eastern Mediterra-
nean such as giving half effect to the island, which is closer to its own
mainland, in the maritime delimitation of adjacent coasts, excluding the
uninhabited rock from the determination of the baselines subject to de-
limitation, and not entitling an exclusive economic zone and a continen-

tal shelf to the island which is on the wrong side.

Keywords: The Concept of Island, Maritime Delimitation, International

Court of Justice, Equitable Principles.
*k*k
GIRIS
Sinirlandirmaya iliskin alanda adalarin mevcut bulundugu durumlarda,
deniz alanlarmin sinirlandirilmasi, hem devletlerin egemenligi agisindan,

hem de uluslararasi baris ve giivenligin saglanmasi bakimindan tzerinde

durulmasi gerekli bir husustur.
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Birlesmis Milletler Deniz Hukuku Sozlesmesi (BMDHS) madde 121(3)

hikm, insanlarin oturmasina elverigli olmayan veya kendilerine 6zgi

ekonomik bir yasami bulunmayan kayaliklarin miinhasir ekonomik bol-
geleri (MEB) veya kita sahanliklar1 olmayacagini diizenlemistir. Boyle-
ce, bu ozellikteki kayaliklar disindaki adalarin MEB ve kita sahanligi

bulundugu ortaya konulmustur.

Ayn1 maddenin 2. fikrasina gore adalarin; karasulari sinirlandirilmasinda
BMDHS madde 15, MEB sinirlandirmasinda madde 74 ve kita sahanligi
sinirlandirmasinda madde 83 hiikimlerine muracaat edilecek ve bu
maddelerdeki yontemler uygulanacaktir. BMDHS madde 74 ve madde
83 hukumleri, deniz yetki alanlarinin sinirlandirilmasinda belirli bir yon-
tem 6ngoérmedigi icgin, hakca ilkeler kavrami bu alanlarin sinirlandiril-

masinda 0zellikle glindeme gelmektedir.

MEB ve kita sahanligi alanlarimin sinirlandirilmasina iliskin BMDHS
madde 74 ve madde 83 hikumlerinin tamamen ayni diizenlemeleri icer-
melerine ragmen; s6z konusu iki alanin sinirlandirilmasinda esas alinan
Olcutlerin farklilik gosterdigi de g6z oninde bulundurulmalidir. Kita
sahanlig1 sinirlandirmasinda, deniz alaninin cografi 6zellikleri, ilgili kiy:
seridinin uzunlugu ve adalarin varligi gibi hususlar 6n plana ¢ikarken;
MEB stz konusu oldugunda, siirlamaya iliskin deniz alanindaki dogal
kaynaklarin paylasimi agirlik kazanmaktadir. Buna karsin, devletlerin
MEB ve kita sahanlig1 sinirlandirmast i¢in tek sinir gizgisi tercih etmele-

riyle sikca karsilagilmaktadir.
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I. KITA SAHANLIGI DAVASI (TUNUS/LIBYA)
A) GENEL OLARAK

Bitisik kiyilar1 bulunan Tunus ve Libya arasinda kita sahanligimin sinir-
landirmasina iliskin uyusmazlik ilk kez 1977 yilinda ortaya ¢ikmisg, ko-
nuyla ilgili diplomatik goriismelerin sonugsuz kalmasi tzerine taraflarin
imzaladig1 tahkimname ile Uluslararas1 Adalet Divan1 (UAD) yetkilen-
dirilmistir. Yargilama slrecinde Malta’nin, kendi kita sahanliginin etki-

lenmesi ihtimaline kars1 midahil olma talebi UAD

tarafindan reddedilmis; 1982 yilinda 10 olumlu 4 olumsuz oy ile karar
alinmigtir. Karar kapsaminda, 3 ayrik goriis ve 3 kars1 goriis kaleme

almmustirt,
B) SINIRLANDIRMANIN GERCEKLESTIRILMESI

Sinirlandirmayr  hakca ilkeler dogrultusunda gergeklestirmek Uzere
UAD, bolgeyle ilgili cografi yapilari temel almig, bunlar arasinda ikisi
de Tunus’a ait olan 690 km? biiyiikliigiindeki Cerbe ile Tunus kiyilarin-
dan 11 mil agikta, etrafinda kayalik ve cezir yukseklikleri bulunan ve
anakara ile arasindaki deniz alaninin derinligi azami 4 metreye ulasan

Kerkennah Adalarimin simirlandirmaya etkisi tizerinde 6zellikle durmustur?.

UAD kita sahanligi smirlandirmasini, kiyilara yakin ve kiyilara uzak

bolgeler olarak ayirdig: iki bolge araciligiyla gerceklestirmistir. Kiyilara

1 Ayrmtih bilgi igin bkz., Case Concerning the Continental Shelf (Tunisia v. Libyan
Arab Jamahiriya), Judgment of 24 February 1982, para. 1-15, <https://www.icj-
cij.org/files/case-related/63/6269.pdf>, (et. 30.10.2018).

2 Judgment (Tunisia v. Libyan Arab Jamahiriya), para. 128.
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yakin bolge, iki devlet arasindaki kara smirinin bagladigi Ras Ajdir’e
bitisik karasular1 sinirindan 34. enleme kadar olan kita sahanligi alanini
kapsamaktadir. Bu alanin disinda kalan kisim ise, kiyilara uzak bélgeyi

olusturmaktadir®.

Ik bolgede, taraflar arasinda var olan karasulari yan sinir noktasindan
kiyrya dikey bicimde cizilen ve 34. enlemi biraz gecen bolgeye kadar

uzatilan Gizgi, buradaki kita sahanlig1 sinirm1 olusturmustur®.

Ikinci bolgede ise, Kerkennah Adalari’na yarim etki taninmasi yoluyla,
hakca ilkelere gore hakkaniyete uygun bir ¢6ziime ulasilacagi kabul
edilmistir. Buna gore, ad1 gecen adalara hicbir etki taninmadan belirle-
nen sinir hatt ile bunlara tam etki verilerek ¢izilen hattin arasinda kalan
alan1 esit iki parcaya bolen hat, kita sahanligi sinir hatt1 olarak belirlen-

mistir®.

3 Judgment (Tunisia v. Libyan Arab Jamahiriya), para. 114.
4 Judgment (Tunisia v. Libyan Arab Jamahiriya), para. 116.

Judgment (Tunisia v. Libyan Arab Jamahiriya), para. 129; S6z konusu sinirlandir-
maya iliskin uygulanan yontem i¢in bkz. Harita 1.

DEHUKAMDER - Cilt: 2/Say:: 1/Yil: 2019, s. 69-90



Dr. Nasth Sarp ERGUVEN 75

HARITA-1

20 CONTINENTAL SHELF (JUDGMENT)

1

Mar No. 3

to the role of the experts in

For i ive purp. only. and prejudi
the line with exactness

76

Bu dogrultuda, kiy1 hattiyla biitiinlesmis gorinum arz eden Cerbe Adasi
kiy1 uzunlugunun belirlenmesi asamasinda anakara gibi hesaba katilmis-
ken, Kerkennah Adasi1 yalnizca ilgili kosul olarak degerlendirilmis ve
orantililik hesaplamasinda ilgili kiy1 uzunlugunun belirlenmesi asama-
sinda dikkate alinmamistir. UAD, 180 km? biiyiikliigiindeki Kerkennah
Adasi’nin varhigindan dolay1 ¢izilen gegici hattin diizenlenmesi gerekti-
gine kanaat getirmis, adi gecen adaya yarim etki verilerek esit uzaklik
hatt1 ayarlanmistir. Diger taraftan, ciddi biiyiiklige sahip ve kiyiyla bi-
tiinlesmis goriinim arz eden Cerbe Adas1 timiiyle ihmal edilmistir®.

& Judgment (Tunisia v. Libyan Arab Jamahiriya), para. 128-129, 131.
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Yargic Oda, kaleme aldig:1 karsit goriisiinde, kiyidan belirli bir mesafe
uzakta bulunan adalarin, esit uzaklik cizgisinin tespitinde esas nokta
olarak alinmalarmnin, kita sahanlig1 gibi kiy1 devletlerine 6nemli ekono-
mik kaynaklar saglayan deniz alanlarmin sinirlandirilmasinda hakkani-
yete aykirt sonuglar dogurabilecegini; bu nedenle Kerkennah Adasi’nin,
kita sahanligi sinirlandirilmasinda etki taninmamak suretiyle g6z ardi
edilmesi gerektigini ileri siirmiistiir. Cerbe Adasi ise, kiyiya olan yakin-
l1g1 dogrultusunda Yargic Oda’nin tespit ettigi sinirlandirma gizgisi igin
esas nokta olarak alinmistir’.

HARITA-2

274 CONTINENTAL SHELF (DISS. OPF. ODA)

= T | & Ras Tajours
5 T yripoti T

260

" Ayrmtih bilgi igin bkz. Dissenting Opinion of Judge Oda, <https:/www.icj-

cij.org/files/case-related/63/063-19820224-JUD-01-05-EN.pdf>, (et. 30.10.2018);
S6z konusu siirlandirma igin bkz. Harita 2.
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Tunus ve Libya arasinda kita sahanligi sinirlandirmasinin gergeklestiril-
mesinde UAD, hakca bir sonuca varmak icin; ¢akisan deniz alanlarinin
tek tarafli olarak sinirlandirilamayacag, kita sahanligi haklarinin kayna-
gmin kara ulkesindeki egemenlikten kaynaklanmasi, bir baska ifadeyle
kara denize hakimdir, kara denizler tzerindeki hakimiyetini kiyr yizu
araciligiyla kullanir, sadece smirlandirmaya konu kiyr uzunluklarinin
dikkate alinmasi, devletlerin ilgili kiy1 uzunluklar ile devletlere verilen
deniz alanlar1 arasinda orantililik hakga ilkelerine basvurmustur®. UAD,
s0z konusu hakga ilkeleri uluslararast hukukun bir pargasi olarak deger-

lendirmektedir®.
1. KITA SAHANLIGI DAVASI (LIBYA/MALTA)

A) GENEL OLARAK

Uyusmazligin taraflart Libya ve Malta’nin aralarinda imzaladiklar: tah-
kimname ile uyusmazlik UAD 06niine gelmis; Italya’nin miidahil olma
talebi ise reddedilmistir. iki tarafin da UAD’de ulusal yargic1 bulunma-
dig1 igin, ad hoc yargic atamasi gergeklestirilmistir. Karar, 14’e kars1 3
oyla alinmis, kars1 oy veren hakimlerin her biri, karsit goriis kaleme al-

1’Il1$t11’10.

8 Judgment (Tunisia v. Libyan Arab Jamahiriya), para. 73, 74, 75, 103.
®  Judgment (Tunisia v. Libyan Arab Jamahiriya), para. 71.

10 Ayrimntih bilgi igin bkz., Case Concerning the Continental Shelf (Libyan Arab Ja-
mahiriya v. Malta), Judgment of 3 June 1985, para. 1-13, <https://www.icj-
cij.org/files/case-related/68/068-19850603-JUD-01-00-EN.pdf>, (et. 30.10.2018).
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B) SINIRLANDIRMANIN GERCEKLESTIRILMES]

Malta Cumhuriyeti; Malta (246 km?), Gozo (66 km?), Comino (2.7 km?),
Cominotto adalarindan ve Uzerinde yerlesim olmayan Filfla kayaligin-
dan meydana gelmektedir. Libya’nin kiy1 uzunlugu 1700 km, Malta’nin
en guney ucu ile Libya sahili arasindaki mesafe ise 183 mildir. Her iki

tarafta MEB ilan etmemisgtir'®.

Malta’nin bir ada devleti olmasi1 nedeniyle kita sahanligi sinirlandirma-
sinda anakaraya bagli bir adadan daha farkli bir bigcimde ele alinmasi
yonundeki iddiasi, UAD tarafindan kabul gérmiis; ancak bu durumun
ayr1 bir statl anlamina gelmeyecegi, Malta’nin cografi konumunun ilgili

hususta etkili oldugu ifade edilmistir'?,

Malta tarafindan ileri stirtlen, “yerlesik niifusu bulunmayan Filfifa Ada-
s’nin de esas nokta olarak dikkate alinmas1” talebi, UAD tarafindan
reddedilmistir. Divan, Libya ile Malta arasinda gecici esit uzaklik ¢izgi-
sinin hesaplanmasinda hakkaniyetin bir geregi olarak, Filfla Adasi’ni
esas nokta olarak dikkate almayarak, onu timden ihmal etmistir. Boyle-
likle sz konusu adanin, kita sahanligi sinirlandirmasina yonelik olasi

orantisiz etkisinin 6niine gegilmistir'®.

Kita sahanligi simirlandirmasi, hakkaniyete uygun bir sonuca ulagmak

uzere batun ilgili kosullar dikkate alinarak ve hakca ilkeler uygulanarak

11 Judgment (Libyan Arab Jamahiriya v. Malta), para. 15.
2 Judgment (Libyan Arab Jamahiriya v. Malta), para. 52-53.
13 Judgment (Libyan Arab Jamahiriya v. Malta), para. 64.
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gerceklestirilmelidir ilkesinden yola ¢ikan UAD!, bagimsiz bir devlet
olarak Malta kiyilarinin komsu devlet kiyilariyla iliskilerinin, eger ana-
karaya bagl bir ada olsaydi olacak olan iliskilerden farkli nitelik tasidi-

ginim da altini ¢izmistir'®,

Malta’nin sinirlandirmayla ilgili kiyilarinin uzunlugu 24 mil iken, Lib-
ya’nin 192 mil olmasi nedeniyle, sinirlandirmanin ilk agamasinda olustu-
rulan gegici esit uzaklik gizgisi, Malta’ya yakinlasacak sekilde kuzey

yonine dogru kaydiriimistirt®.

HARITA-3

— Median line
—— Adjusted line

Mar No. 3. For illistrarive purposes only
as

14 Judgment (Libyan Arab Jamahiriya v. Malta), para. 45.
15 Judgment (Libyan Arab Jamahiriya v. Malta), para. 42.

16 Judgment (Libyan Arab Jamahiriya v. Malta), para. 68, 73; Gegici esit uzaklik giz-
gisinde kuzey yoniine dogru yapilan kaydirma igin bkz. Harita 3.
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UAD, bahsi gegen simirlandirmayr gergeklestirirken; doganin yeniden
sekillendirilmesinin mimkin olmamasi, taraflarin birinin deniz alanimnin
diger devletin dogal uzantisin1 kapatmamasi (non-encroachment), bitin
ilgili kosullarin dikkate alinmasi, hakkaniyetin mutlak esitlik anlamina
gelmemesi, karanin, denizler Uzerindeki hakimiyetini kiy1 ylzl aracili-
giyla kullanmasi, denizler Uzerindeki hak ve yetkilerin elde edilmesinde
kara kutlesinin rolinin bulunmamasi, cografyanin tstiinliigii ilkesi ve
doganin tamamen yeniden sekillendirilmesinin mimkin olmamasi hakga

ilkelerine basvurmustur'’.

I1l. KARADENIZ’DE DENIZ ALANI SINIRLANDIRMASI DAVASI
(ROMANYA/UKRAYNA)

A) GENEL OLARAK

Ad1 gecen Dava, bir¢ok agidan ilkleri blinyesinde barindirmaktadir. Ka-
radeniz'de deniz alani sinirlandirmast ile ilgili uluslararas: yargt organla-
r1 6niindeki ilk dava olmasiin yaninda, uyusmazligin taraflart Romanya
ve Ukrayna tarafindan UAD’ye tagman yine ilk davadir'®, Oybirligiyle
alinan Karar’da, yargiclarin higbirinin kars1 veya ayr1 goriis bildirmeme-

si, UAD agisindan bir diger yeniligi meydana getirmektedir®.

Romanya ve Sovyet Sosyalist Cumhuriyetler Birligi (SSCB) arasindaki

karasulart sinirlandirmasi, Tuna Nehri’nin, Karadeniz’e dokiildiigii nok-

17 Judgment (Libyan Arab Jamahiriya v. Malta), para. 46-47, 49.

18 Anderson, D. H.: "Maritime Delimitation in the Black Sea”, Law & Prac. Int'l Cts.
Tribunals, Vol. 8, No. 3, s. 306.

19 Elferink, A. O.: "Maritime Delimitation in the Black Sea (Romania v. Ukraine)", s.
4, <http://www.haguejusticeportal.net/index.php?id=10407>, (Erisim Tarihi: 30.10.2018).
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tanin esas alinmasi ile gergeklestirilmistir. Taraflarin uzun bir goriisme
strecinin ardindan kararlastirdiklar1 s6z konusu sinir, giniimiizde Ro-
manya ve Ukrayna agisindan gegerliligini korumaktadir®®. Romanya ile
SSCB arasinda karasular1 smirlandirmasi konusunda elde edilen basari,
MEB ve kita sahanlig1 siirlandirmalart bakimindan mimkuin olmamis-
tir. Romanya, 16 Eylul 2004 tarihinde, Karadeniz’de Ukrayna ile MEB
ve kita sahanligi sinirlandirmasi igin, UAD’ye tek tarafli olarak basvur-

mustur21.
B) SINIRLANDIRILMANIN GERCEKLESTIRILMESI

UAD, Romanya ve Ukrayna arasinda MEB ve kita sahanligi siirlan-
dirmasim gergeklestirirken, Serpents Adasi’nin kiyilarinin, ¢ok kisa ol-
masindan 6tlrl, Ukrayna'nin sinirlandirmayla ilgili kiyilarinin uzunlu-
gunda neredeyse degisiklik meydana getirmedigini tespit etmis; bu ge-
rekceyle, adi gegen kiyilari sinirlandirmayla ilgili kiyilara katmamistir®2,
Boylece, Ukrayna'nin ilgili kiyilarinin uzunlugu 705 km olarak belir-

lenmistir?,

UAD’nin, Romanya ve Ukrayna arasinda MEB ve kita sahanligi sinir-
landirmasin1 ortaya koyarken, gegici esit uzaklik gizgisinin tespiti dog-
rultusunda Gzerinde en ¢ok durdugu husus, Karadeniz’in kuzeybat1 bol-

gesinde, Tuna Havzasi’nin yaklasik 20 mil dogusunda yer alan ve yizey

20 Anderson, 305-306.

2L Maritime Delimitation in the Black Sea, (Romania v. Ukraine), Judgment of 3 Feb-
ruary 2009, para.l, <https://www.icj-cij.org/files/case-related/132/132-20090203-
JUD-01-00-EN.pdf>, (et. 30.10.2018).

22 Judgment (Romania v. Ukraine), para. 102.
23 Judgment (Romania v. Ukraine), para. 103.
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alan1 takriben 0,17 km? olan Ukrayna’ya ait Serpents Adasi’nin esas
noktalar acisindan niteligidir?>. Romanya, adi1 gegen Ada’nin, "insan
barmmasma imkan vermeyen™ ve "kendisine ait bir ekonomik hayati
olmayan" bir "kayalik" oldugunu?®, MEB’i veya kita sahanlig1 bulunma-
digin1 ve boylelikle simirlandirmaya iliskin esas nokta olarak kullanila-
mayacagimi ileri siirmiistiir?®. Ukrayna ise, gegici esit uzaklik ¢izgisi icin
esas noktalarin secilmesi asamasinda Serpents Adasi’nin hukuki niteli-
gine deginmemis; sadece Ada’nin esas hatt1 bulundugunu ve bunun esas
noktalar ile mimkin oldugunun altin1 Gizerek, mevzubahis noktalarin
tayin edilecek gegici esit uzaklik gizgisi igin de kullanilabilecegini be-

lirtmistir®’.

UAD, konuya yonelik yaptigi degerlendirmede, Serpents Adasi’ni, Uk-
rayna’nin sinirlandirmayla ilgili kiyilarina katmanin, Ukrayna kiyilarina
olaganiistii bir etki atfetmek anlamina gelecegini ve bunun da cografyay1
yeniden sekillendirmek niteligi tagiyacagini ifade etmistir. BOylece, ben-
zer cografi yapilanmalara sahip iki devlet arasindaki sinirlandirmada,
0.17 km? gibi kiigiik bir olusumdan dolay1, devletlerden birisine, digeri-
ne oranla ¢ok daha kisitli deniz alani tahsis edilmesinin, “doganin yeni-

den sekillendirilmemesi” ilkesine aykir1 olacag1 vurgulanmistir?®,

24 Judgment (Romania v. Ukraine), para. 16.

25 BMDHS m. 121(3).
% Judgment (Romania v. Ukraine), para. 124.
21 Judgment (Romania v. Ukraine), para. 126.

%8 Acikgoniil, Y. E.: Deniz Yetki Alanlarinin Hakca Ilkeler Cercevesinde Sinirlandi-
rilmasi, Istanbul, 2012, s. 78.
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Gegici esit uzaklik ¢izgisinin hakkaniyete uygunluk bakimindan dizelt-
me gerektirip gerektirmedigi hususu hakkinda zerinde durulmas: gere-
ken konu, Serpents Adasi’nin sinirlandirmaya etkisidir. Romanya, Ser-
pents Adasi’ni, insanlarin oturmasina elverisli olmayan ve kendine 6zgu
ekonomik yasami bulunmayan bir kayalik olarak degerlendirmistir. Bu-
na gore, sadece 12 mil karasular1 elde edebilecek Serpents Adasi’na, kita
sahanligi ve MEB taninamaz. Romanya ilgili goriisiinii, Ada’nin kayalik
yapisina, dogal su kaynaklarindan, topraktan, bitki ortiisinden ve hayvan
yasamindan mahrum olmasina, dogal sartlarinin ekonomik faaliyetleri
engellemesine ve resmi gorevleri nedeniyle orada bulunanlarin insan
yasaminin varligma isaret etmemesine dayandirmistir®®. Ukrayna ise,
Serpents Adasi’nin insanlarin oturmasina imkan verdigini ve kendine
0zgu ekonomik bir yasami bulundugunu ileri stirmiistiir. Bu hususlari,
Ada’da yerlesik nifus igin gerekli barinma olanaklarinin mevcudiyeti ile
desteklemistir®®. UAD, konuyla ilgili yaptig1 degerlendirmede, Serpents
Adasi’na taninmas1 muhtemel kita sahanligi ve MEB’in, Karkinit Korfe-
zi’ni ve guneyde Turkiye ile Bulgaristan’in deniz yetki alanlarint disari-
da birakan bir sekilde belirlenen sinirlandirmaya iliskin deniz alanini
genisletemeyeceginin altin1 ¢izmistir. BOylelikle, Serpents Adasi’nin
hukuki niteligi (zerinde durulmasinin gereksiz oldugunu ve bu faktorle-
rin 1s1¢inda, Serpents Adasi’nin varliginin gegici esit uzaklik ¢izgisinde
hakkaniyete uygunluk bakimindan dizeltme gerektirmedigini ifade et-

mistir’. Bir baska anlatimla, Romanya ile Ukrayna arasindaki deniz

29 Judgment (Romania v. Ukraine), para. 180.
30 Judgment (Romania v. Ukraine), para. 184.
31 Judgment (Romania v. Ukraine), para. 187-188.
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alan1 sinirlandirmasinda Serpents Adasi’nin etkisi bulunmamakta ve bu
nedenle, soz konusu cografi yapinin kayalik veya ada olmasi yonunde

bir tespit yapilmamaktadir®?,

TUm bu asamalarin ardindan belirlenen gegici esit uzaklik ¢izgisi, taraf-
lar arasinda Smir Rejimi Anlasmasi ile tespit edilen karasular1 kesisme
noktasindan baslayip, Serpents Adasi’na ait karasular1 kavisini izleyerek,
Romanya-Ukrayna bitisik ve karsilikli kiyilar esit uzaklik cizgilerinin
birlesmesinden meydana getirilmistir®3, UAD, belirledigi smir ile Taraf-
lar arasinda ihtilafli 12.200 km?’lik kita sahanligi ve MEB alaninin

%79’u izerinde Romanya’nin yetkili olduguna Karar vermistir®*.

32 Qral, N.: “Case Concerning Maritime Delimitation in the Black Sea (Romania v.

Ukraine) Judgement of 3 February 2009”, Int’1 J. Marine & Coastal L., Vol. 25, No.
1,s.136.

3 Judgment (Romania v. Ukraine), para. 206.

3 Vataman, D.: “Delimitation of the Continental Shelfs and Exclusive Economic

Zones Between Romania and Ukraine at the International Court of Justice of the
Hague”, Journal of European Studies and International Relations, Vol. 1, No. 1, s.
85, S6z konusu sinirlandirma igin bkz. Harita 4.
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S6z konusu Karar’da, Serpents Adasi’nin hukuki niteligine yonelik de-
gerlendirme yapilmamus, taraflar arasindaki Anlagmalara ve bdlgenin
cografi Ozelliklerine dayanilarak, esas nokta seciminde ve esit uzaklik
cizgisinin olusturulmasinda Serpents Adasi dikkate alinmamistir. Boyle-
likle, Ada’ya 12 mil karasular1 taninmis; ancak kita sahanligi ve MEB
verilmemistir. Uzerinde durulan yaklasim, adalarm deniz alanlarma sa-

hip olmalari ile sinirlandirma esnasindaki etkilerinin birbirlerinden farkli
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konular1 meydana getirmesi ile aciklanabilir®®. Bir baska anlatimla, ada-
larin deniz alanlarinin bulunmasi, sinirlandirma esnasinda anakaralar ile
aym statiide degerlendirilmeleri anlamimi tasimamaktadir®®. Diger taraf-
tan, UAD’nin, verdigi Karar’da, deniz alani sinirlandirmasinda hakca bir
¢cOzime ulasmak i¢in 0nem tasiyan 0zel sart kavraminin dolayli yoldan
altin1 ¢izdigi ileri surtilmektedir. Buna gore, ozellikle adalarin varlig
durumunda sinirlandirmaya iliskin kurallarin genel sekilde uygulanama-
yacagl ve 0zel sartlarin her cografi bolgede farkli gériniim igerisinde

olabilecegi hususlari, ad1 gegen Karar ile bir kez daha ifade edilmistir®’.
SONUC

Calismanin konusunu olusturan U¢ Karar ile ilgili yukarida belirtilen
hususlar, Tirkiye ile Yunanistan arasinda Ege Denizi'nde devam eden
karasular1 ve kita sahanligi uyusmazIligi agisindan da 6nem tagimaktadir.
Yunanistan'in, Tirkiye kiyilarina yakin konumdaki adalarma tam etki
taninmasi yonunde ileri siirdiigii goriis, UAD tarafindan bugtine kadarki
ictihatlarinda ve bir kez daha, yukarida agiklandig: tizere kabul gorme-
mistir. Ayn1 durum, Yunanistan ile GKRY ve Turkiye arasindaki Dogu
Akdeniz kita sahanligi/MEB uyusmazliginda da mevcuttur. UAD’ nin,

Karadeniz Deniz Alan1 Smirlandirmasi Davasi’nda Serpents Adasi’na

% Acer, Y.: “Deniz Alanlarinin Sinirlandirilmasinda Adalarin Rolii ve Devletlerarasi

Uygulama”, Uluslararas1 Hukuk ve Politika, C. 4, No. 16, s. 2; Gokalp, 1.: Milletle-
rarast Adalet Divani’nin Deniz Alanlarinin Stmirlandrilmasina Dair Kararlarinda
Dikkate Aldigi Ilkeler, Istanbul, 2008, s. 81.

% Acer, 311.

37 Bayillioglu, U.: “Uluslararas1 Adalet Divaninin Romanya ile Ukrayna Arasindaki

Deniz Alami Sinirlandirmasinda Serpents Adasinin Etkisine Iliskin Tespitleri”,
Cankaya University Journal of Law, No. 7/1, s. 35.
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kita sahanligi ve MEB tanimamasi, Kita Sahanligi Davasi’nda (Tu-
nus/Libya) Tunus’un kendi kiyilar1 yakinindaki Kerkennah Adasi’na
yarim etki verilmesi ve Kita Sahanligi1 Davasi’nda (Libya/Malta) Libya
ile Malta arasinda gegici esit uzaklik ¢izgisinin hesaplanmasinda hakka-
niyetin bir geregi olarak, Filfla Adasi’n1 esas nokta olarak dikkate alma-
yarak, onu tiimden ihmal etmesi, Tiirkiye’nin, Antalya Gazipasa’dan,
Mugla Deveboynu Burnu’na kadar uzanan kiyr seridinin O6niinde yer
alan, Yunanistan’a ait, Tirkiye ve Yunanistan anakarasi arasinda ¢izile-
cek orta hattin ters tarafinda bulunan; Meis, Rodos, Sémbeki, Nimos,
Limoniya, Herke, Askino, ilyaki, Kiicilk Coban, Coban (Kerpe) ve
Kasot Adalar1 icin de giindeme gelecektir®. Bir baska anlatimla,
UAD’nin sz konusu Kararlar1 1s18inda, Tiirkiye’nin, Ege ve Dogu Ak-
deniz kiy1 seridi 6nlindeki Yunanistan’a ait adalarin, kita sahanligi veya
MEB’e sahip olmalari mimkiin degildir®®. Yine bu dogrultuda, UAD
tarafindan yapilan bu tespitlerin en temel gerekcesinin, cografyay yeni-
den sekillendirmemek oldugu unutulmamalidir. Ege Denizi ve Dogu
Akdeniz uyusmazliklarinda, ters taraftaki Yunanistan’a ait adalara, kita
sahanligi ve MEB taninmasi, Tirkiye’ye ¢ok kisitli bir deniz alani bira-
kilmasi yoluyla, hakkaniyete aykiri bir sonuca yol agacak ve cografyanin
yeniden sekillendirilmesine sebebiyet vererek, “doganin yeniden sekil-

lendirilmemesi” ilkesine aykirilik teskil edecektir.

38 Baseren, S. H.: "Dogu Akdeniz Deniz Yetki Alanlart Uyusmazlig1", SAD, No. 8/14,
s. 169.

% Aksar, Y.: “Uluslararas1 Hukukta Deniz Alanlarmin Sinirlandirilmasi: Dogu Akde-
niz Uyusmazhig1”, 21. Yiizyilda Sosyal Bilimler, No. 2, s. 234.
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ABSTRACT

With regard to their effect on delimitation, islands can be categorized
into four groups according to their geographical positions. Islands,
which are closer to their own mainland compared to the other states ter-
ritories are the "islands on the right side". Some are situated on or near
the median line halfway between the two states. The third type of islands
are closer to the coasts of other states in comparison with their own
mainland's coasts, and these are called the "islands on the wrong side".
The islands overseas comprise the fourth category.

The effects of the islands, categorization of which is presented above,

have an important place in international judicial law regarding the issue.
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92 Evaluation of the Judgments of International Law Regarding the Effect of
Islands on Maritime Delimitation within the Context of the
Mediterranean and the Black Sea

Three important disputes regarding the relevant matter in the areas con-
taining Turkey have been brought before the International Court of Jus-
tice. The Tunisia v. Libya Continental Shelf Case, Libya v. Malta Conti-
nental Shelf Case, and the Romania v. Ukraine Maritime Delimitation
Case in the Black Sea, have the characteristics of crucial data in favor of
Turkey for both the dispute in the Aegean and in the Eastern Mediterra-
nean such as giving half effect to the island, which is closer to its own
mainland, in the maritime delimitation of adjacent coasts, excluding the
uninhabited rock from the determination of the baselines subject to de-
limitation, and not entitling an exclusive economic zone and a continen-

tal shelf to the island which is on the wrong side.

Keywords: The Concept of Island, Maritime Delimitation, International
Court of Justice, Equitable Principles.

*k*k

INTRODUCTION

Maritime delimitation in the presence of islands in the relevant area is a
subject to be elaborated with regard to both the sovereignty of the states
and providing international peace and security.

The provision of Article 121/3 of the United Nations Convention on the
Law of the Sea regulates that rocks, which are not convenient for inhabi-
tation or which does not have a distinctive economic life, are not entitled
to exclusive economic zone (EEZ) and continental shelf. Thus, it is as-
serted that islands other than rocks with these aspects are entitled to EEZ
and continental shelf.
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According to the 2nd paragraph of the same Article, the provisions of
Article 15 in territorial sea delimitation, Article 74 in EEZ delimitation
and Article 83 in continental shelf delimitation shall be referred to and
the methods in these Articles shall be exercised. Since the provisions of
the UNCLOS Article 74 and 83 do not anticipate a particular method in
maritime delimitation, the concept of equitable principles particularly
become an issue in delimitation of these areas.

Although UNCLOS Atrticles 74 and 83 have exactly the same provisions
about the EEZ and continental shelf delimitation, it should be considered
that the criteria, on which the delimitation of the relevant two areas
based, differ from each other. While features such as the geographical
properties of the maritime area, the length of the relevant coastline, and
the presence of islands in continental shelf delimitation, the allocation of
the natural resources in the maritime area gains weight when EEZ is in
question. On the other hand, it is frequently encountered that the states
prefer a single delimitation line for continental shelf delimitation.

I. CONTINENTAL SHELF CASE (TUNISIA V. LIBYA)
A) IN GENERAL

The dispute regarding the delimitation of the continental shelf between
Tunisia and Libya, which have adjacent coasts, had first appeared in
1977, and the International

Court of Justice (ICJ) was authorized with the arbitration agreement
signed by the parties after the diplomatic negotiations had proved abor-
tive. During the trial, Malta's request to join the case in the event that it

affected its own continental shelf was rejected by the ICJ, and the judg-
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ment was given in 1982 with 10 yes to 4 nays. Three separate opinions
and three dissenting opinions were formulated within the judgment’.

B) EXERCISE OF DELIMITATION

The ICJ for exercising the delimitation in accordance with equitable
principles, grounded on the geographical features in the area, and laid
emphasis on the effect of two of these on delimitation, the Jerba Island
with a 690 km? area, and the Kerkennah Islands, 11 miles off the Tunisi-
an coasts with reef and low tide elevations around, and with a maritime
area reaching to the mainland, depth of which reaches to maximum 4

meters, both belonging to Tunisia?.

The ICJ exercised the continental shelf delimitation via two sectors it
had distinguished as near the shore and further seawards. The near the
shore sector covers the area from the limit of the territorial sea adjacent
to the Ras Ajdir, the beginning point of the land boundary to the 34th

latitude. The sector part comprises the further seawards sector®.

The line, which was drawn perpendicularly to the coast from the lateral

boundary of the territorial sea between the parties, and which was ex-

1 For detailed information see Case Concerning the Continental Shelf (Tunisia v.
Libyan Arab Jamahiriya), Judgment of 24 February 1982, para. 1-15,
<https://www.icj-cij.org/files/case-related/63/6269.pdf>, (Accessed on 30.10.2018).

2 Judgment (Tunisia v. Libyan Arab Jamahiriya), para. 128.
3 Judgment (Tunisia v. Libyan Arab Jamahiriya), para. 114.
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tended into the sector which exceeded the 34th latitude a bit in the first

sector, comprised the limit of the continental shelf*.

In the second sector, on the other hand, it was acknowledged that an
equitable solution would be achieved by giving the Kerkennah Islands a
half effect. Accordingly, the line, which equally divided the area be-
tween the delimitation line determined without giving any effect to the
relevant islands and the line drawn by giving full effect to these, was
defined as the boundary line of the continental shelf®.
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4 Judgment (Tunisia v. Libyan Arab Jamahiriya), para. 116.

5 Judgment (Tunisia v. Libyan Arab Jamahiriya), para. 129; For the method used
with regard to the relevant delimitation see Chart 1.

DEHUKAMDER - Volume: 2/Issue: 1/Year: 2019, p. 91-110



96 Evaluation of the Judgments of International Law Regarding the Effect of
Islands on Maritime Delimitation within the Context of the
Mediterranean and the Black Sea

In this respect, while the Jerba Island, which seemed appurtenant to the
coastline, was considered as a mainland in the determination of the
coastal length, the Kerkennah Island was only considered as relevant
condition and was not taken into account in the determination of the rel-
evant coast length in proportionality calculations. The ICJ was con-
vinced that the provisional line drawn due to the presence of the Kerk-
ennah Island, with a 180 km? area, should be modified and adjusted the
equidistance line by giving the island a half effect. On the other hand,
the Jerba Island which is substantially large and which appears appurte-

nant to the coast was completely ignored®.

Judge Oda, in the dissenting opinion he penned, asserted that consider-
ing islands at a certain distance from the coast as base points in the de-
termination of the equidistance line would yield results against equity in
delimitation of maritime areas such as the continental shelf, which pro-
vide coastal states with significant economic sources, and therefore
Kerkennah Island should be ignored by not giving any effect in conti-
nental shelf delimitation. Jerba Island, on the other hand, was considered
as base point for the delimitation line determined by Judge Oda, in ac-

cordance with its proximity to the coast’.

6 Judgment (Tunisia v. Libyan Arab Jamahiriya), para. 128-129, 131.

" For detailed information see Dissenting Opinion of Judge Oda, <https://www.icj-
cij.org/files/case-related/63/063-19820224-JUD-01-05-EN.pdf>,  (Accessed on
30.10.2018); For the relevant delimitation see Chart 2.
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In exercising the continental shelf delimitation between Tunisia and
Libya, the ICJ, to achieve an equitable solution, referred to the equity
principles stating that the overlapping maritime areas cannot be delim-
ited unilaterally; the continental shelf rights are entitled due to territorial
sovereignty, in other words, land dominates the sea; the land exercises

its sovereignty on the seas through its coastal features; only the lengths
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of the coasts relevant to the delimitation are considered; the coastal
lengths of the states should be proportionate with the maritime area enti-
tled to them?®. The ICJ considers the aforementioned equity principles as

a part of the international law®.
Il. CONTINENTAL SHELF CASE (LIBYA V. MALTA)
A) IN GENERAL

The dispute has been brought before the 1CJ with the arbitration agree-
ment signed by the parties of the dispute, Libya and Malta, and Italy's
demand to join was rejected. Since neither parties had national judges in
the ICJ, ad hoc judge assignment was performed. The decision was tak-
en 14 to 3 votes, and each of the opposing judges penned dissenting

opinions™,
B) EXERCISE OF DELIMITATION

The Republic of Malta comprises of the Malta Island (246 km?), Gozo
Island (66 km?), Comino Island (2.7 km?), and the Cominotto Island and

the uninhabited Filfla rock. The coastal length of Libya is 1700 kilome-

8  Judgment (Tunisia v. Libyan Arab Jamahiriya), para. 73, 74, 75, 103.
® Judgment (Tunisia v. Libyan Arab Jamahiriya), para. 71.

10" For detailed information see Case Concerning the Continental Shelf (Libyan Arab
Jamahiriya v. Malta), Judgment of 3 June 1985, para. 1-13, <https://www.icj-
cij.org/files/case-related/68/068-19850603-JUD-01-00-EN.pdf>,  (Accessed on
30.10.2018).
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ters, and the distance between the southernmost point of Malta and Lib-

yan coast is 183 miles. Neither parties has proclaimed an EEZ'*.

Malta's claim that Malta should be considered differently from an island
belonging to a mainland since Malta is an island state, was accepted by
the ICJ; however, it was expressed that this would not mean a separate

status, and Malta's position had an effect in the relevant case!2.

Malta's demand that "the uninhabited Filfla Island be considered as base
point™ was rejected by the ICJ. The Court, by force of equity in the cal-
culation of the provisional equidistance line between Libya and Malta,
totally ignored Filfla Island by discounting it as a base point. Thusly, the
possible disproportionate effect of the relevant island, regarding the con-

tinental shelf delimitation was prevented®3.

The ICJ, starting off the principle that continental shelf delimitation
should be exercised considering all relevant conditions and applying
equitable principles to achieve an equitable solution**, underlined that
the relationship of the coast of Malta, as an independent state, would
have different characteristics if it had been an island dependent on a

mainland®®.

Since the length of the coasts of Malta relevant to the delimitation is 24

miles, while Libya has 192 miles of coasts, the provisional equidistance

11 Judgment (Libyan Arab Jamahiriya v. Malta), para. 15.
12 Judgment (Libyan Arab Jamahiriya v. Malta), para. 52-53.
13 Judgment (Libyan Arab Jamahiriya v. Malta), para. 64.
14 Judgment (Libyan Arab Jamahiriya v. Malta), para. 45.
15 Judgment (Libyan Arab Jamahiriya v. Malta), para. 42.
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line established in the first stage of delimitation was shifted northwards
as to approach Malta®,

CHART-3
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The ICJ appealed to the equitable principles of the impossibility to re-
shape the nature, the non-encroachment effect between the states, con-
sideration of all relevant conditions, that equity does not mean absolute
equality, that the land exercises its sovereignty on the seas through its

coastal features, that the land mass does not have any role in maritime

16 Judgment (Libyan Arab Jamahiriya v. Malta), para. 68, 73; For the northward shift-
ing of the provisional equidistance line see Chart 3.
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entitlement, the superiority of geography, and the impossibility of total

reshaping of the nature?’.

I11. CASE CONCERNING MARITIME DELIMITATION IN THE
BLACK SEA (ROMANIA V. UKRAINE)

A) IN GENERAL

The said case contains novelties in many aspects. In addition to being
the first case before the international tribunals, concerning the maritime
delimitation in the Black Sea, it is again the first case brought before the
ICJ by the parties of the dispute, Romania and Ukraine®. In the unani-
mous decision, and the declaration of separate or dissenting opinions by

neither of the judges is another novelty with regard to the 1CJ*°.

The territorial sea delimitation between Romania and the Union of Sovi-
et Socialist Republics (USSR), had been exercised by taking the mouth
of the Danube River as the base point. The relevant boundary deter-
mined after a long negotiation process between the parties, is still valid
with regard to Romania and Ukraine®. The success achieved in territo-
rial sea determination between Romania and the USSR, had not been
possible with regard to the EEZ and the continental shelf delimitation.

17 Judgment (Libyan Arab Jamahiriya v. Malta), para. 46-47, 49.

18 Anderson, D. H.: "Maritime Delimitation in the Black Sea", Law & Prac. Int'l
Cts.Tribunals, Vol. 8, No. 3, pp. 306.

19 Elferink, A. O.: "Maritime Delimitation in the Black Sea (Romania v. Ukraine)", s.
4, <http:/mww.haguejusticeportal.net/index.php?id=10407>, (Accessed On 30.10.2018).
20 Anderson, 305-306.
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Romania unilaterally applied to the ICJ on 16 September 2014 for the
EEZ and the continental shelf delimitation with Ukraine®.

B) EXERCISE OF DELIMITATION

ICJ in exercising the EEZ and the continental shelf delimitation between
Romania and Ukraine, determined that the coasts of the Serpents' Island
did not inflict a change on the Ukrainian coasts, since they are very
short, and on these grounds, did not include the said coasts in the coasts
relevant to delimitation?. Thus, the length of the relevant coasts of

Ukraine was determined as 705 kilometers?2,

The factor on which the ICJ deliberated the most, while producing the
EEZ and the continental shelf delimitation between Romania and
Ukraine, was the base point characteristics of the Ukrainian Serpents'
Island, with a 0.17 km? area, to 20 miles east of Danube basin in the
northwest sector of the Black Sea?. Romania claimed that the said is-
land was an "uninhabitable" rock that "did not have a distinctive eco-
nomic life"?, it did not have any EEZ or continental shelf, and thus
could not be used as base point relevant to the delimitation?®. Ukraine,

on the other hand, did not mention the legal status of Serpents' Island in

2L Maritime Delimitation in the Black Sea, (Romania v. Ukraine), Judgment of 3 Feb-
ruary 2009, para. 1, <https://www.icj-cij.org/files/case-related/132/132-20090203-
JUD-01-00-EN.pdf>, (Accessed on 30.10.2018).

22 Judgment (Romania v. Ukraine), para. 102.
23 Judgment (Romania v. Ukraine), para. 103.
24 Judgment (Romania v. Ukraine), para. 16.
%5 UNCLOS Atrticle 121(3).

% Judgment (Romania v. Ukraine), para. 124.
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the selection of base points for the equidistance line, and by emphasizing
that the island had a baseline and this was possible with baselines, only
stated that these relevant base points could be used for the provisional

equidistance line to be determined?’.

The ICJ, in its comment on the dispute, stated that including the Ser-
pents' Island in the Ukrainian coast relevant to delimitation would mean
giving an extraordinary effect to the Ukrainian coasts, and this would
constitute reshaping the geography. Thusly, it emphasized that entitling
one of the states with a far limited area in comparison with the other due
to a very small feature with the area of 0.17 km? would be against the

principle of "the impossibility to reshape the nature"?®.

The issue to be addressed whether the provisional equidistance needed
adjustment in accordance with equity, is the effect of Serpents' Island.
Romaine considered Serpents' Island as an uninhabitable rock, without a
distinctive economic life. Accordingly, Serpents' Island, which could
only have a 12 miles territorial sea, could not be entitled with continental
shelf and EEZ. Romania based its relevant view on the rocky structure
of the island, its destitution of water resources, soil, flora and fauna, the
prevention of economic life by the natural conditions, and the individu-
als present on the island due to their official duties could not be consid-
ered as a sign of existence of life on the island?®. Ukraine, on the other
hand, claimed that the Serpents' Island allowed for the inhabitance of

27 Judgment (Romania v. Ukraine), para. 126.

8 Aglkgénﬁl, Y. E.: Deniz Yetki Alanlarimin Hakca Ilkeler Cercevesinde Smirlandi-
rilmasi, Istanbul, 2012, pp. 78.

29 Judgment (Romania v. Ukraine), para. 180.
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humans and had a distinctive economic life. Ukraine supported these
with the presence of the sheltering facilities needed for the population
resident on the island. The ICJ, in its comment on the issue, underlined
that a possible continental shelf and EEZ to be entitled to the Serpents'
Island could not expand the maritime area relevant to the delimitation,
which precluded the Karkinits'ka Gulf and the maritime jurisdiction are-
as of Turkey and Bulgaria to the south. Thus the Court stated that it was
not necessary to elaborate on the legal status of the Serpents' Island and
considering these factors, the presence of the island would not require an
adjustment in the provisional equidistance line in accordance with equi-
ty3L. Put it differently, the Serpents' Island did not have any effect in the
delimitation of maritime areas between Romania and Ukraine, and thus
any determination about the relevant geographical feature being a rock

or an island was not made32.

The provisional equidistance line, determined following all these de-
bates, was established by starting from the intersection point of the terri-
torial sea delimited between the parties, and following the arc of the Ser-
pents' Island territorial sea, and uniting the equidistance lines of the ad-

jacent and opposite coasts of Romania and Ukraine®. The ICJ conclud-

30 Judgment (Romania v. Ukraine), para. 184.

31 Judgment (Romania v. Ukraine), para. 187-188.

32 QOral, N.: “Case Concerning Maritime Delimitation in the Black Sea (Romania v.
Ukraine) Judgement of 3 February 2009”, Int’1 J. Marine & Coastal L., Vol. 25, No.
1, pp. 136.

3 Judgment (Romania v. Ukraine), para. 206.
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ed, with the boundary it delimited, that Romania was entitled to 79% of
the disputed continental shelf and the EEZ with an area of 12.200 km? 34,
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In the relevant judgment, any comment on the legal status of the Ser-
pents' Island was not made, and the Serpents' Island ignored in the selec-
tion of the base points and establishing the equidistance line, considering
the Agreements between the parties and the geographical properties of
the area. Thus, the island was entitled to a 12 miles territorial sea, but
any continental shelf or EEZ was not granted. The elaborated approach
can be explained by the fact that the islands' entitlement with maritime

3 Vataman, D.: “Delimitation of the Continental Shelfs and Exclusive Economic
Zones Between Romania and Ukraine at the International Court of Justice of the
Hague”, Journal of European Studies and International Relations, Vol. 1, No. 1, pp.
85, For the relevant delimitation see Chart 4.

DEHUKAMDER - Volume: 2/Issue: 1/Year: 2019, p. 91-110



106 Evaluation of the Judgments of International Law Regarding the Effect of
Islands on Maritime Delimitation within the Context of the
Mediterranean and the Black Sea

areas and their effect on delimitation constitute different matters®. In
other words, the entitlement of Islands with maritime areas does not
mean they are to be considered having the same status with mainlands in
delimitation®. On the other hand, it is argued that the ICJ underlined in
its decision, indirectly, the concept of special circumstance to achieve an
equitable solution in maritime delimitation. Accordingly, the particular
considerations that especially in the presence of islands, the rules regard-
ing the delimitation could not be exercised with an overall approach, and
the special circumstances could appear differently in different geograph-

ical areas were enunciated again with the said Judgment®’.
CONCLUSION

The aforementioned considerations about the judgments comprising the
subject of the study are of great significance regarding the ongoing terri-
torial sea and continental shelf disputes between Turkey and Greece in
the Aegean Sea. The view Greece puts forward in favor of giving full
effect to the islands in close proximity of Turkey, has not been accepted
by the ICJ as it can be seen in its judgments until today and as explained
above. The same situation is present in the Eastern Mediterranean conti-
nental shelf and EEZ dispute between Turkey and the Greek Cypriot

% Acer, Y.: “Deniz Alanlarinin Sinirlandirilmasinda Adalarin Rolii ve Devletlerarasi

Uygulama”, Uluslararas1 Hukuk ve Politika, Vol. 4, No. 16, p. 2; Gokalp, 1.: Millet-
lerarast Adalet Diyam ’nu? Deniz Alanlarinin Sinirlandiriimasina Dair Kararlarin-
da Dikkate Aldigi Ilkeler, Istanbul, 2008, p. 81.

% Acer, 311.

37 Bayillioglu, U.: “Uluslararas1 Adalet Divaninin Romanya ile Ukrayna Arasindaki

Deniz Alani Smirlandirmasinda Serpents's Adasmin Etkisine iliskin Tespitleri”,
Cankaya University Journal of Law, No. 7/1, p. 35.
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Administration. The non-entitlement of Serpents’ Islands with continen-
tal shelf and EEZ by the ICJ in the Black Sea Maritime Delimitation
Case, accordance of a half effect to the Kerkennah Island closer to Tuni-
sia's own coast in the Continental Shelf Case (Tunisia v. Libya), and the
total exclusion of the Filfla Island as a base point by force of equity in
the calculation of the provisional equidistance line between Libya and
Malta in the Continental Shelf Case (Libya v. Malta), will become an
issue for the Meis, Rhodes, Simi, Nimos, Alimia, Halki, Antitelos, Tilos,
Kassos, and Karpathos of Greece which are situated across the Turkish
coastline stretching out from Antalya Gazipasa to Mugla Cape
Deveburnu, and which are on the wrong side of the median line to be
drawn between the Turkish and the Greek mainlands®®. Put it differently,
in consideration of the relevant judgments of the ICJ, it is not possible
for the Greek islands across Turkey's coastline in the Aegean and East-
ern Mediterranean to be entitled with continental shelf and EEZ*°. Ac-
cordingly, it should not be overlooked that the fundamental reason for
these considerations made by the ICJ, is the avoidance from reshaping
the geography. Entitlement of the Greek islands on the wrong side with
continental shelf and EEZ in the Aegean and the Eastern Mediterranean
disputes would yield a solution against equity by entitling Turkey with a
very limited maritime area, and would cause a contradiction to the "im-

possibility to reshape the nature” by causing the reshaping of nature.

38 Baseren, S. H.: "Dogu Akdeniz Deniz Yetki Alanlart Uyusmazlig1", SAD, No. 8/14,
p. 169.

% Aksar, Y.: “Uluslararas1 Hukukta Deniz Alanlarmin Sinirlandirilmasi: Dogu Akde-
niz Uyusmazhig1”, 21. Yiizyilda Sosyal Bilimler, No. 2, p. 234.
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