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ABSTRACT

Achieving an equitable result is the single consideration prescribed by
international maritime delimitation law. This article aims to analyze the
requirement of achieving an equitable result in the Maritime Boundary
Delimitation process in the light of relevant international conventions,
customary international law, international jurisprudence and State prac-
tice. At present, there is no doubt that maritime delimitation should be

governed by equitable principles.

Hakem denetiminden gegmistir.

Bu makale 19.09.2019 tarihinde Yaymevimize ulasmis olup, 14.12.2019 tarihinde
birinci hakem; 11.10.2019 tarihinde ikinci hakem onayindan gegmistir.

The views expressed herein are strictly personal, and in no way represent or reflect
the views of the Ministry of Foreign Affairs of the Republic of Turkey.
Ambassador, Director General for Bilateral Political & Maritime-Aviation-Border
Affairs at the Ministry of Foreign Affairs of the Republic of Turkey (ORCID ID:
0000-0003-3013-4408).

" LLM, LLB (ORCID 1D:0000-0001-9125-0870).

Bu makaleye atif igin, ERCIYES, Cagatay, SUMER, Murat “Maritime Boundary
Delimitation Process” DEHUKAMDER - Cilt: 2/Say1: 2/Y1l: 2019, s. 415-476.

*k



416 Maritime Boundary Delimitation Process

Keywords: Maritime Boundary Delimitation, Equitable Result, Exclusi-
ve Economic Zone, Continental Shelf, Joint Development, Maritime
Jurisdiction Areas.

0z

Uluslararasi sinirlandirma hukukunun yegane amaci hakkaniyete uygun
bir ¢oziime ulasilmasidir. Ilgili uluslararas1 sdzlesmeler, uluslararasi
teamiil hukuku ve uluslararasi ictihatlar ile Devlet uygulamalari 1s181nda,
bu makale Deniz Yetki Alan1 Sinirlandirmasinda hakkaniyete uygun bir
sonug elde edilmesi gerektigi hususunu irdelemeyi hedeflemektedir. Ha-

lihazirda, deniz siirlandirmasinin hakkaniyete uygun ilkeler ¢ergevesin-

de yapilmasi gerektigine iligskin higbir tereddiit bulunmamaktadir.

Anahtar Kelimeler: Deniz Yetki Alani1 Sinirlandirmasi, Hakkaniyete
Uygun C6ziim, Miinhasir Ekonomik Bolge, Kita Sahanligi, Ortak Gelis-
tirme, Deniz Yetki Alanlar1

*k*k

I. INTRODUCTION

Maritime Boundary Delimitation (MBD) has mainly evolved through
codification, jurisprudence of international tribunals and progressive
developments in international maritime law. The case law, particularly
jurisprudence of the International Court of Justice (ICJ), and ad hoc tri-
bunals has also significantly contributed to its development®. More re-

cently, International Tribunal of the Law of the Sea (ITLOS) has become

1 UN Doc — DOALOS Division for Ocean Affairs and the Law of the Sea Office:
Handbook on the Delimitation of Maritime Boundaries, UN Publications, New
York 2000, p. 12.
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Cagatay ERCIYES & Murat SUMER 417

a remarkable contributor as well. ITLOS contributes significantly to the
development, interpretation and implementation of international mari-
time law?. It appears that there is probably no other field of international
law, which has been developed so exclusively by the judicial mecha-

nisms.

Maritime zones are defined in relation to the Coastal States’ jurisdiction
over each maritime space. Therefore, Coastal State jurisdiction is the
primary element in characterizing the qualifications of maritime spaces.
The spatial aspect of Coastal State jurisdiction is defined based on dis-
tance from the coast. In this regard, a fair question may arise regarding
the delimitation of maritime spaces where the jurisdictions of two or
more opposite/adjacent Coastal States overlap. Thus, in overlapping ma-
ritime jurisdiction spaces, until MBD is completed, the legal uses of ma-
ritime spaces cannot be fully enjoyed. In this respect, the law of mariti-

me delimitation plays an essential role®.

In the light of the above, MBD may be defined as the process of estab-
lishing lines separating the spatial ambit of Coastal State jurisdiction
over maritime spaces where the legal title overlaps with that of another
Coastal State*. Within this framework, maritime boundaries have to be
delimited between Coastal States for the territorial sea, the exclusive

economic zone (EEZ) and the continental shelf (CS). Therefore, depen-

2 Attard, D. J.: “Mediterranean Maritime Jurisdictional Claims” in Basedow, Jurgen
(Ed.): The Hamburg Lectures on Maritime Affairs, Springer, Hamburg Studies on
Maritime Affairs 23, 2010, pp. 89-90.

3 Tanaka, Y.: The International Law of the Sea, Cambridge University Press, 2012, p. 186.

4 Tanaka, Y.: Predictability and Flexibility in the Law of Maritime Delimitation,
Oregon 2006, pp. 1-2.
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ding on the available resources, the principles of boundary delimitation
are especially matters of immediate concern for States with overlapping
maritime area claims. Indeed, different maritime zones of many Coastal
States overlap due to their geographical proximities. Therefore, there is a
compelling need for determining maritime boundaries through peaceful
means between/or among the Coastal Sates in order to prevent potential
conflicts and uncertainties over the sovereign rights and jurisdiction that

may arise.

The remarkable extension of Coastal State jurisdiction since the Truman
Proclamation of 1945, especially over the CS and subsequently on the
EEZ, has increased the importance of the MBD between opposite and
adjacent States®. As new EEZs are proclaimed in different regions, so
does the number of problems has increased. A glance at the map shows
the fact that there are many MBDs still to be made. It has been already
well established that MBD shall be determined by bilateral agreements.
In fact, most of the maritime boundaries that were determined up until
now are established by bilateral agreements of the relevant states. It is
estimated that there are more than 100 bilateral agreements defining ei-
ther a delimitation line for a specific maritime zone or a single boundary
separating all maritime jurisdiction between States®. On the other hand,

several problems have been resolved through judicial or arbitral settle-

5 Churchill, R.R. / Lowe, A.V.: The Law of the Sea, Third Edition, Manchester Uni-
versity Press 1999, p. 181, p. 447.

& Weil, P.: The Law of Maritime Delimitation — Reflections, Cambridge, Grotius
Publications 1989, pp. 1 - 15.
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ment as well”. Of an estimated potential maritime claims (430) of 157
Coastal States only about 50 % (214) have been formally resolved and
many of these only partially. Furthermore, whilst in the past MBD, con-
fined in scope to such a relatively narrow band of coastal waters was
rarely controversial; yet this is no longer the case. Not only are the mari-
time zones subject to delimitation far broader but offshore activities have

become considerably more diverse®.

Although, great variety of complicated geographical circumstances are
encompassed in MBD process, international dispute resolution mecha-
nisms are expected to decide on maritime delimitation in a principled
way, in order to reach an equitable result®. According to Article 287 of
the United Nations Convention on the Law of the Seal982 (‘the 1982
Convention’), a State can choose: ITLOS, ICJ, an arbitral Tribunal or
special arbitral tribunal for the settlement of disputes regarding the mari-

time delimitation®!. In fact, the fundamental principle of MBD is reach-

7 Becker-Weinberg, V.: Joint Development of Hydrocarbon Deposits in the Law of
the Sea, Hamburg 2014, p. 167.

8 Hong, S. Y./ Dyke, J. M. V.: Maritime Boundary Disputes, Settlement Processes
and the Law of the Sea, Boston 2009, pp. 31 - 36.

9 Crawford, J.: Brownlie's Principles of Public International Law, 8th Edition, Oxford
2012, p.281.

10 Article 287 Choice of procedure 1. When signing, ratifying or acceding to this
Convention or at any time thereafter, a State shall be free to choose, by means of a
written declaration, one or more of the following means for the settlement of dispu-
tes concerning the interpretation or application of this Convention: (a) the Internati-
onal Tribunal for the Law of the Sea established in accordance with Annex VI; (b)
the International Court of Justice; (c) an arbitral tribunal constituted in accordance
with Annex VII; (d) a special arbitral tribunal constituted in accordance with Annex
VIII for one or more of the categories of disputes specified therein.

11 Yanai, S.: International Law Concerning Maritime Boundary Delimitation, Volume
I, Oxford p. 312-313.
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ing an equitable solution. This article aims to analyze the requirement of
achieving an equitable result in the MBD process in the light of relevant
international conventions, customary international law, international

jurisprudence and State practice.
Il. DELIMITATION PROCESS

The process of MBD is a relatively new phenomenon. Many maritime
disputes are associated with either sovereignty over islands or their tre-
atment in the context of the delimitation of maritime boundaries. These
disputes have become known largely as a result of extended maritime
jurisdictional claims made by Coastal States in recent years'?. In the
past, with narrow regimes of maritime zones it was possible to construct
maritime boundaries on nautical charts or on maps. However, in con-
temporary world with vastly extended zones of jurisdiction, it is no lon-
ger the case. Prior to the possibility for Coastal States were only concer-
ned with the delimitation of a relatively narrow belt in width. However,
the 1982 Convention®? reflected an expansion of the maritime areas that
can be claimed by States. For instance, under the 1982 regime, Coastal
States can claim an EEZ up to 200 n.m. and in certain circumstances an
extended CS that can go beyond 200 n.m. However, the 1982 Conven-

tion does not assist Coastal States largely in the techniques to be used in

2 Hong, S. Y. and Dyke, J. M. V.: loc. cit.

13 Turkey is not party to the 1982 Convention, and she has a Persistent Objector status
regarding its certain provisions.
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MBD process in order to provide flexibility to the international tribunals

and courts so that an equitable result would be achieved in unique cases“.

Each MBD case presents a set of unique problems stemming from diffe-
rences in coastline configuration, the presence of islands, seabed morp-
hology, distribution of living and non-living resources, etc. Hence, deli-
mitation on an equitable basis entails to a large measure a number of

special/relevant circumstances®®.

The ICJ defines equity as a legal concept in its relevant jurisprudence,
which is a direct emanation of the idea of justice. Brownlie has defined
equity as ‘considerations of fairness, reasonableness, and policy often
necessary for the sensible application of the more settled rules of law’.
The fundamental norm of customary international law governing mari-
time delimitation is that delimitation must be based on the application of
equitable criteria and the use of practical methods capable of ensuring

equitable result®®.

The equitable principles that governs the delimitation vary due to the
relevant circumstances of each particular case. Therefore, concrete rele-
vant circumstances can modify abstract equitable principles. The equi-
table result could be achieved only if all special/relevant considerations
and equitable principles are considered and balanced. Since, determining

4 Carleton, C.: Maritime Delimitation in Complex Island Situations - A Case Study
on the Caribbean Sea Maritime Delimitation, Leiden 2006, pp. 153 - 159.

15 Kapoor, D. C. / Adam, K.: A Guide to Maritime Boundary Delimitation, London

1986, p.72.

Mclntyre, O.: “Utilization and Environmental Protection of Shared International

Freshwater resources — The Role of Equity” Ireland 2013, pp. 113-117.

16
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the relevant circumstances and equitable principles is not an easy task it

has been attempted to identify it in the light of its functions.

International tribunals, since 1969, with their judgments on various ma-
ritime delimitation cases, gradually developed and elaborated a number
of equitable principles. The ICJ, in its 1969 CS judgement stated that the
list of equitable principles identified by the Court should not be viewed
as exclusive and that these principles need to be viewed as a whole rat-
her than isolation’. In this case, the 1CJ further emphasized that the mat-
ter of delimitation is not a question of applying equity simply as a matter
of abstract justice but of applying a rule of law which itself requires the
application of equitable principles in order to achieve an ultimate equi-
table result. In the view of ICJ, equitable principles are actual rules of

law founded on very general principles of justice and good faith*é

Moreover, in MBD, the application of equitable principles as a formula-
tion of the law involves considerations of balancing the interests of the
parties in the dispute®. Furthermore, MBD can be seen as harmonizing
factor decreasing the tension between geography and law and preventing
the escalation between Coastal States within which equity assumes a
central role. The uniqueness of the circumstances of each case make
generalization upon these delimitations extremely complicated, and sin-

ce they are motivated primarily by practicality and a spirit of compromi-

7 Bolukbasi, D.: Turkey and Greece, The Aegean Disputes: A Unique Case in Inter-
national Law, 2012, pp. 211-215.

18 Miyoshi, M.: Considerations of Equity in the Settlement of Territorial and Boun-
dary Disputes, London 1993, pp. 11-15.

19 Ibid at pp. 197-198.
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se it may be wrong in any case to attempt to infer strict rules on them.
As a matter of fact, the uniqueness of each MBD case is established also
by the jurisprudence. Within this framework, the ICJ, in its Guinea v.
Guinea-Bissau judgment (1985) stated that all delimitations had to be
measured against the single goal of producing an equitable solution in

the circumstances of each case?.
Similarly, in the Tunisia/Libya case, the 1CJ decided:

“Clearly each CS case in dispute should be considered and judged on its
own merits, having regard to its peculiar circumstances; therefore, no
attempt should be made here to over-conceptualize the application of the

principles and rules relating to the CS.”?.

In the latter case, the ICJ regarded itself as bound to apply equitable
principles as part of international law and according to the ICJ, the equi-
tableness of a principle has to be assessed with a view of its usefulness
for reaching an equitable result?. In the said case, the Court also consid-
ered that equitable principles had to aim an equitable result and depend-

ed on the relevant circumstances of the particular case®.

20 Churchill / Lowe, 182.

2L Nelson L. D. M.: “The Role of Equity in the Delimitation of Maritime Boundaries”
The American Journal of International Law, Vol. 84, No. 4 (1990), pp.837-858.

22 Nelson L. D. M., loc. cit.

23 UN Doc - Division for Ocean Affairs and the Law of the Sea Office of Legal Affa-
irs; Digest of International Cases on the Law of the Sea, UN, 2007, pp. 62-64.

DEHUKAMDER - Volume: 2/Issue: 2/Year: 2019, p. 415-476



424 Maritime Boundary Delimitation Process

A) MARITIME ZONES SUBJECT TO DELIMITATION

MBD under the 1982 Convention is principally governed by Articles
1524, 74(1)% and 83(1)?°. The maritime zones which would be in most
cases subject to delimitation are the “Territorial Sea”, “EEZ” and “CS”
areas. However, no method is suggested for the delimitation of CS/EEZ
in Articles 15 and 74. Instead these articles require that delimitation pro-
cess shall achieve an equitable resolution. Therefore, such solution has
to be founded on the basis of international law. Moreover, the said arti-
cles also provide the freedom to choose any delimitation formula, meth-
od or principle, as long as the end result is equitable. It is clear that Arti-
cles 74 (1) and 83 (1) distinguish between the result and the methods
which lead to it. In fact, both articles instruct Coastal States with adja-
cent/opposite coasts to delimit their EEZs and CS, by agreement on the
basis of international law in order to achieve an equitable solution?’.
Hence, it may be stated that, the 1982 Convention obliges the equitable

24 Article 15: “Delimitation of the territorial sea between States with opposite or

adjacent coasts Where the coasts of two States are opposite or adjacent to each ot-
her, neither of the two States is entitled, failing agreement between them to the
contrary, to extend its territorial sea beyond the median line every point of which is
equidistant from the nearest points on the baselines from which the breadth of the
territorial seas of each of the two States is measured. The above provision does not
apply, however, where it is necessary by reason of historic title or other special cir-
cumstances to delimit the territorial seas of the two States in a way which is at vari-

ance therewith.”

% Article 74: “Delimitation of the exclusive economic zone between States with op-

posite or adjacent coasts 1. The delimitation of the exclusive economic zone
between States with opposite or adjacent coasts shall be effected by agreement on
the basis of international law, as referred to in Article 38 of the Statute of the Inter-
national Court of Justice, in order to achieve an equitable solution.”

Article 83: “Delimitation of the CS between States with opposite or adjacent coasts
1. The delimitation of the CS between States with opposite or adjacent coasts shall
be effected by agreement on the basis of international law, as referred to in Article
38 of the Statute of the International Court of Justice, in order to achieve an equi-
table solution.”

27 Nordquist, M. et al: The Regulation of CS Development, Leiden 2013, pp. 325-328.

26
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result. Within this framework, it is an imperative that any inequitable
solution must be avoided?,

Of the 320 articles and 9 annexes to the 1982 Convention, only a limited
number have direct application to MBD. Two of the Geneva Conven-
tions on the Law of the Sea of 1958, namely the Convention on the Ter-
ritorial Sea, the Contiguous Zone, and the Convention on the CS, also
contain provisions dealing with the delimitation of maritime zones. The
differences between the two regimes of the above-mentioned Conven-
tions are significant although both regimes are based on the fundamental
rule that the delimitation should be first effected by agreement, which is
the cornerstone of maritime boundary delimitation. In accordance with
article 3112° of the 1982 Convention, it prevails as between States Par-
ties over the 1958 Geneva Conventions.

In the delimitation process; equidistance, perpendicular line, meridians
and parallels, enclaving, parallel lines methods and other means of achi-
eving a delimitation line can be used. Mostly, one or several of the met-
hods stated above, corrected if necessary by equitable principles such as
proportionality or non-encroachment will be used in order to achieve a
final delimitation line. Nonetheless, a delimitation line can also be reac-
hed without any of the methods referred*’.

2 Antunes, N. M.: Towards the Conceptualization of Maritime Delimitation, Boston
2003, pp. 81 - 112.

29 This Convention shall prevail, as between States Parties, over the Geneva Conven-
tions on the Law of the Sea of 29 April 1958.

30 UN Doc - Division for Ocean Affairs and the Law of the Sea Office of Legal Affa-
irs: Handbook on the Delimitation of Maritime Boundaries, United Nations, New
York, 2000, pp. 47-63.
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B) THE ROLE OF AGREEMENTS IN THE MBD
In 1951 Fisheries Case, the ICJ stated that:

“The delimitation of sea areas has always an international aspect, it can-
not be dependent merely upon the will of the Coastal State... the validity
of the delimitation with regard to other states depends upon international

2

law.

Therefore, there arises an obligation of ensuring that the delimitation is
the result of an agreement between the relevant parties to the dispute as
opposed to unilateral claims. Both the 1958 Territorial Sea Convention
and the Continental Shelf Convention provide that maritime boundaries
should be determined by agreement. This principle is also kept by the
1982 Convention. The ICJ, in its 1969 North Sea Cases, held that States
are under an obligation to enter into negotiations with a view to reaching
an agreement. The parties are also obliged to conduct meaningful nego-
tiations which will not be the case when either of them insists upon its
own unilateral/maximalist position without contemplating any modifica-
tion of it. The Court also stressed that delimitation agreements must be
concluded at in accordance with equitable principles taking all the cir-

cumstances in account!,

Indeed, a delimitation agreement concluded between two coastal states
should not violate the rights and interests of a third coastal state. The
delimitation line in the agreement should therefore be ended before it

3L Attard, D. J.: The Exclusive Economic Zone in International Law, Oxford 1987, pp.
211-229.
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reaches the area of overlapping potential claim of a third state. The Co-
urts pay special attention in MBD cases in the construction of the boun-

dary line and confine its limits to preserve the rights of third states.

Furthermore, it is also worth noting that, several Coastal States have
agreed to establish joint development zones in order to explore and exp-
loit natural resources within their overlapping maritime areas. This pro-
visional solution might also be useful to defuse the tension in outstan-
ding maritime delimitation disputes and therefore build confidence
between the Coastal States paving the way for permanent MBD settle-

ment2,

I11. THE INFLUENCE OF RELEVANT CIRCUMSTANCES ON
DELIMITATION

Several geographical, historical, political, economic, security or other
elements may be taken into account during the MBD process. Interna-
tional jurisprudence has established that the appropriate MBD method is
that which takes into account all the circumstances of each case in order
to reach an equitable result. Such circumstances may include the config-
uration of the coasts, the length of the coastlines and the presence of
islands, etc. However, for a court, not all factors can be taken into con-
sideration as sole criteria to be applied to delimitation. The ICJ stated in
its 1969 Judgment in the North Sea CS Case:

32 Miyoshi M.: The Joint Development of Offshore Qil and Gas in Relation to Mari-
time Boundary Delimitation, University of Durham 1999, p. 48.
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“In fact, there is no legal limit to the considerations which States may
take account of for the purpose of making sure that they apply equitable
procedures, and more often than not it is the balancing-up of all such
considerations that will produce this result rather than reliance on one to
the exclusion of all others. The problem of the relative weight to be ac-
corded to different considerations naturally varies with the circumstanc-

es of the case.” 3.

The idea of special circumstances was first used in Article 12 (1) of the
1958 Convention on the Territorial Sea and the Contiguous Zone, and
later in Article 15 of the 1982 Convention. These provisions adopted are
almost identical. In addition to the reference to the special circumstances
made in the first delimitation cases by international tribunals, interna-
tional jurisprudence has also referred to relevant circumstances. Despite
having different wording, both of the concepts are alike in substance and

ultimately seek to achieve an equitable and just result3*.

As to the relevant circumstances that might require a deviation from the
equidistance line in order to obtain an equitable result in the Black Sea
Case, the Court identified a substantial difference in coastline length, the
impact of small islands and security interest as circumstances that might

qualify®.

3 UN Doc - Division for Ocean Affairs and the Law of the Sea Office of Legal Affa-
irs, Handbook on the Delimitation of Maritime Boundaries, United Nations, New
York, 2000, pp. 25-26.

3 Becker-Weinberg, V.: Op. Cit., pp. 175-177.
% Harris, D.: Op.Cit., p. 408.
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The practical application of the equitable principles normally involves
drawing a boundary line which will produce an equitable result. The
configuration of the coast may be relevant where the drawing of an equ-
idistance line may unduly prejudice a state whose coast is particularly
concave or convex within the relevant area of the delimitation when
compared with that of its neighbors. A substantial difference in the
lengths of parties’ respective coastlines is likely to be a factor to be taken
into consideration in mitigation of an equidistance line so avoid a dis-
proportionate and inequitable result. Prior conduct of the Parties, security
and navigational considerations may also be taken into account in mari-

time boundary delimitation®.

In the Tunisia v. Libya Case, the ICJ held that a line close to the coast
which neither party had crossed when granting offshore oil and gas con-
cessions and which thus constituted a modus vivendi was highly relevant
although in Cameroon v. Nigeria, the 1CJ emphasized that only if such
concessions were based on express or tacit agreement between the par-
ties could they be taken into account for the purposes of a delimitation®’.
The Cameroon v. Nigeria judgment was also important due to the fact
that it was the eleventh decision regarding MBD and first instance in the
case law of the ICJ where the Court adopted the corrective equity approach?®.

%  Tanaka, “The International Law of the Sea”, 200-213.
37 Shaw, M.: International Law, Seventh Edition, Cambridge 2014, pp. 439 - 440.

3 Tanaka, Y.: Reflections on Maritime Delimitations in the Cameroon Nigeria Case,
The International and Comparative Law Quarterly: Apr 2004; 53, 2; ProQuest So-
cial Sciences Premium Collection, pp. 369-371.
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A) GEOGRAPHICAL FACTORS

The 1982 Convention sets a goal of achieving an equitable result but
remains silent as to the method to achieve it*. However, it is an accept-
ed rule of international law that boundaries shall be established by agre-
ement between the relevant States. This principle can be applied in co-
untless ways using a variety of methods, each suited to a particular situa-
tion which takes into account the relevant factors. For example, in the
North Sea CS Case, the ICJ ruled that the use of the equidistance method
of delimitation was not obligatory and factors to be taken into account
should inter alia include the general configuration of the coasts as well
as the physical and geological structures and natural resources of the
shelf. Another element to be considered was a reasonable degree of pro-

portionality“°.

Within this framework, firstly, international Courts make a distinction
between opposite/adjacent coasts in order to prevent the inequity which
may arise from the application of equidistance method. Secondly, con-
cavity or convexity of coasts will be considered as a relevant circum-
stance. For instance, the ICJ, in the North Sea CS and Libya v. Malta
cases regarded the equidistance method as inequitable where coasts are
concave on account of the distorting effect produced by that method.
And thirdly, general direction of the coast will be taken into account.
Finally, proportionality test is applied by the Courts and tribunals. In

3 UN Doc - Division for Ocean Affairs and the Law of the Sea Office of Legal Affa-
irs; Digest of International Cases on the Law of the Sea, UN Publications, 2007, pp. 82-84.

40 Kapoor, D. C., Kerr, A.: A Guide to Maritime Boundary Delimitation, p. 77.
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Tunisia v. Libya, Libya v. Malta, Guinea v. Guinea Bissau, Eritrea v.
Yemen, Barbados v. Trinidad and Tobago, Guyana v. Surinam and Ro-
mania v. Ukraine cases, proportionality test was applied as a test of the
equitableness of the suggested delimitation lines. In other instances, pro-
portionality was used as a factor for shifting provisionally drawn equi-

distance lines*!.

The following factors constitute the main factors which could be taken

into account during the MBD process*?;

-Regional geography (vast ocean, enclosed or semi enclosed sea etc.);
the general configuration of the coasts (adjacency, oppositeness, direc-
tion, comparative lengths concave or convex shape); basepoints; and
the presence of islands and rocks or other formations: whether the delim-

itation involves only islands or islands against mainland coasts etc.

Different elements have been considered in the way islands have been
treated. Furthermore, the need for reaching an equitable result has also
influenced most of the maritime delimitation agreements which were
concluded in reducing to some extent or completely the effect given to
the islands. Therefore, according to the circumstances in any case, an
island can be given partial effect or it may be ignored totally, especially
if they are in the wrong side of the median line and where those islands
are in the close proximity to the mainland of the other coastal state.

When the size of islands and distance are considered as in the delimita-

4 Tanaka, “The International Law of the Sea”, p. 196-202.
42 Crawford, J.: Op. Cit., p. 288.
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tion between Australia and Papua New Guinea (1978), islands can be
given a reduced effect in a negotiated delimitation. In the aforemen-
tioned case, some Australian islands lying within 3 — 4 nautical miles
from the coast of Papua New Guinea were given very limited effect.
Furthermore, in some situations, no effect was given to islands. For ex-
ample, the UK agreed in granting no effect to Rockall Island in its de-
limitation of the CS with Ireland owing to the fact that it would create
huge disproportion. Similarly, in the Iran-Qatar delimitation (1969), the
Halul Island was ignored because of its disputed sovereignty. In case
law, it is self-evident that effect accorded to the islands were relied on
the considerations of equity. In particular, the disproportionate effect of

the island in the delimitation with regard to the length of its coastline®.
B) NON-GEOGRAPHICAL FACTORS

The following non-exhaustive list contains some of the main elements
which could be taken into consideration in the delimitation process as

non-geographical factors.

- Economic factors such as hydrocarbon resources and fisheries, socio-
economic and demographic factors; historic rights; defense and security
interests; navigational factors; environmental factors and presence of
third States, etc.

The main interests of States regarding the delimitation of maritime zones

beyond territorial sea are dependent on the economic benefits to be de-

4 UN Doc - Division for Ocean Affairs and the Law of the Sea Office of Legal Affa-
irs, Handbook on the Delimitation of Maritime Boundaries, United Nations, New
York, 2000, pp. 33-35.
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rived with the exploitation of the living and non-living resources. Hence,
besides geographical factors, States pay attention to economic resources

in the areas subject to MBD*4.

Perhaps, it would be correct to state that MBD between States is usually
political, economic or security motivated in nature. In several cases be-
fore international tribunals, respectively, security was interpreted as
proximity to the coasts by two of the States pleading in those cases. In
its Libya v. Malta CS Case, the ICJ stated that security considerations
were not unrelated to the concept of the CS although in this particular
case the Court further made it clear that proximity is important in securi-
ty concerns. Similarly, arbitral tribunal in the Guinea v. Guinea-Bisseau

case followed this:

“The Tribunal, in the solution adopted, has ensured that each State con-
trols the maritime territories situated opposite its coasts and in their vi-
cinity. This preoccupation constantly guided the Tribunal in its search
for an equitable solution. Its primary objective was to avoid one of the
Parties, for any reason, seeing rights being exerted opposite its coasts
and in their immediate vicinity, which could prejudice its right to devel-

opment or jeopardize its security.”*®

4 Miyoshi.: “The Joint Development of Offshore Oil and Gas in Relation to Maritime
Boundary Delimitation” p. 47-48.

4 UN Doc - Division for Ocean Affairs and the Law of the Sea Office of Legal Affa-
irs, Handbook on the Delimitation of Maritime Boundaries, New York 2000, pp. 42-44.
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IV. THE PROCESS OF ACHIEVING AN EQUITABLE RESULT

The concept of equity has been at the core of the law of MBD. At pre-
sent, there is no doubt that maritime delimitation should be governed by
equitable principles in the delimitation of CS/EEZ. There are two signi-
ficant approaches to such principles. First is the result oriented equity
approach, which rejects any obligatory method by stressing the equitable
approach and corresponds to the method of the case by case solution.
According to the result oriented approach it is solely equitableness
which the law of maritime delimitation prescribes. Second approach is
named as corrective equity approach, which uses a two-stage method:
the equidistance method is applied at a first stage and a shift of the equi-
distance line may then be envisaged if relevant circumstances requires it.
The corrective equity approach follows the idea of the median-
equidistant line system as a general rule*®. The origin of the result orien-
ted equity approach lies in the North Sea CS cases of 1969. The ICJ
emphasized the existence of any obligatory method of CS delimitation

by saying that;

“...there is no other single method of delimitation the use of which is in
all circumstances obligatory. As such it is necessary to seek not one

method of delimitation but one goal...”

This approach was also kept in the Tunisia-Libya judgment where the
ICJ held that;

% Tanaka, “Predictability and Flexibility in the Law of Maritime Delimitation”, p. 119 - 125,
DEHUKAMDER - Cilt: 2/Say:: 2/Yil: 2019, s. 415-476



Cagatay ERCIYES & Murat SUMER 435

“The result of the application of equitable principles must be equitab-
le...It is however, the result which is predominant; the principles are
subordinate to the goal. The equitableness of a principle must be asses-
sed in the light of its usefulness for the purpose of arriving at an equitab-

le result.”

In stating this, the Court rejected both the mandatory character of equi-
distance method and the idea of some privileged status to be attributed to
equidistance in relation to other methods*’. In the Tunisia v. Libya Case
(1982); equity and equitable principles are further discussed. The ICJ

emphasized:

“This terminology which is generally used is not entirely satisfactory
because it employs the term equitable to characterize both the result to
be achieved and the means to be applied to reach this result. It is
however, the result which is predominant; the principles are subordinate
to the goal. The equitableness of a principle must be assessed in the light
its usefulness of a principle must be assessed in the light of its usefulness
for the purpose of arriving at an equitable result. It is not every such
principle which is in itself equitable; it may acquire result. It is not every
such principle which is in itself equitable; it may acquire this quality by

reference to the equitableness of the solution.”*.

47 Tanaka, “Reflections on Maritime Delimitations in the Cameroon Nigeria Case”, p. 382.

48 Miyoshi “Considerations of Equity in the Settlement of Territorial and Boundary
Disputes”, p. 191 - 198.
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The equitable principles as defined judicially since North Sea CS cases
have a normative character as a part of general international law. Nonetheless,

specific criteria have emerged and these may be formulated as follows;

(1) Delimitation is to be effected by agreement on the basis of in-
ternational law, As far as possible neither party should encro-

ach on the natural prolongation of the other, and

(2) There should be no undue cut off the seaward projection of the

coast of either of the states concerned,

(3) Delimitation is to be effected by the application of equitable
criteria and by the use of practical methods capable of ensu-
ring with regard to the geographical configuration of the area

and other relevant circumstances®®.

This was emphasized in Tunisia v. Libya Case where ICJ stated that the
principles and rules applicable to the MBD are those, which are approp-
riate for achieving an equitable result. In the Gulf of Maine Case, the ICJ
came up with two principles reflecting what general international law
prescribes in each MBD case; firstly, there cannot be unilateral delimita-
tions, MBD had to be sought and effected by agreement between the
parties and secondly, that delimitation is to be effected by the application

of equitable criteria and by the use of practical methods capable of ensu-

49 Crawford, 288.
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ring with regard to the geographic configuration of the area and other

relevant circumstances for achieving an equitable result>.

Tribunals have attempted to clarify the principles applicable to the MBD
over the years. The essence of the 1969 North Sea CS Cases regarding
the MBD is that such delimitation must be effected by agreement in ac-

cordance with equitable principles®. 1CJ indicated that;

“Whatever the legal reasoning of a Court of Justice, its decisions must
by definition be just, and therefore in that sense equitable. When men-
tion is made of a Court dispensing justice or declaring the law, what is
meant is that the decision finds its objective justification in considera-
tions lying not outside but within the rules, and in this field it is precisely

a rule of law that calls for the application of equitable principles.”.

The ICJ held that equidistance method is not in an obligatory principle
of international law and that it does not enjoy any priority or preferential
status. This has been the settled jurisprudence of the ICJ since 1969
North Sea CS Cases®. I1CJ declared in its Libya v. Malta Case (1985),
the Court restated its position that the method of equidistance is not a

mandatory rule of customary international law. The Court further stated:

“...does not entail that equidistance is the only appropriate method of

delimitation, even between opposite or quasi-opposite coasts, nor even

50 Shaw, 431.
51 Becker-Weinberg, 167.

52 Jayewardene, H. W.: The Regime of Islands in International Law, Leiden 1990, pp.
320 - 329.

5 Nelson, 843.
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the only permissible point of departure. The application of equitable
principles in the particular relevant circumstances may still require the
adoption of another method or combination of methods, of delimitation,

even from the outset.””*.

ITLOS, in its Bangladesh v. Myanmar Case made an overview of the
principles and rules applicable to MBD under Articles 74 (1) and 83 (1)
of the 1982 Convention, referring that:

“The Tribunal observes that the issue of which method should be fol-
lowed in drawing the maritime delimitation line should be considered in
light of the circumstances of each case. The goal of achieving an equita-
ble result must be the paramount consideration guiding the action of the
Tribunal in this connection. Therefore, the method to be followed should
be one that, under the prevailing geographic realities and the particular

circumstances of each case, can lead to an equitable result.””™.

In Jan Mayen Case (1993) the ICJ stated that the rules on the delimita-
tion of CS and the EEZ in the 1982 Convention and the line of equidis-
tance/special circumstances rule and CS Convention have the same de-
termination to obtain an equitable delimitation. The special circumstan-
ces of conventional law and the relevant circumstances of customary law

that have to be taken into account in order to achieve an equitable result®®.

4 Jayewardene, 326 - 328.
55 Becker-Weinberg, 173 - 175.
5% Churchill / Lowe, 191 - 200.

DEHUKAMDER - Cilt: 2/Say1: 2/Yil: 2019, s. 415-476



Cagatay ERCIYES & Murat SUMER 439

Majority of the maritime boundaries so far have been established by
bilateral agreements rather than by judicial decisions®’. There is almost
no Coastal State that does not have an overlapping maritime jurisdic-
tional zone with at least one another Coastal State. Many maritime bo-
undary issues still pending settlement®®. However, where there is a need
for delimitation of maritime boundaries, it often occurs that no de-
limitation is actually realized, either because the Coastal States do not feel a
need for delimitation or States cannot agree on the applicable rules and
principles on realizing MBD process. Nevertheless, until now, most of the
existing maritime boundaries have been established by bilateral treaties®®.

Since extended claims to maritime jurisdiction are of relatively recent
phenomenon the maritime boundaries map of the world is yet to be
completed. Within this regard, States have the active duty to negotiate in
bona fides, with a genuine intention to achieve a positive result accepta-

ble to both sides, to determine their respective maritime boundaries®’.

MBD is principally governed by Articles 15, 74(1) and 83(1) of the 1982
Convention. As it has been discussed above, the aforementioned provi-
sions establish that, delimitation process must achieve an equitable solu-
tion. Within this framework, aforementioned articles also provide the
freedom to choose any delimitation method/principle which is likely to
produce an equitable solution®?.

57 Churchill / Lowe, Loc. Cit.

8 Crawford, 281 - 282.

%9 Miyoshi, Masahiro; Op. Cit., p. 47.
% Hong / Dyke, pp. 30-32.

61 Antunes, 81 - 112.
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Fundamental principle of MBD is reaching an equitable solution. Ac-
cording to this well-established principle, taking into account geograph-
ical and other relevant circumstances, islands may be given special tre-
atment. This special treatment may be partial/no effect in generating
EEZ or CS if the presence of islands distorts the equitable delimitation.
In both State Practice and jurisprudence, there are many cases where the
enclaved islands got no effect MBD between states has generated much
litigation before the international courts®2. Therefore, resolving maritime
delimitation disputes has become a vital mission for the ICJ and other
international tribunals®®. It is of paramount importance that third parties
refrain from taking sides in overlapping maritime boundary claims and
acting as a court on bilateral issues in order to prevent the possible side
effects on the MBD process.

In fact, MBD law has been developed through the jurisprudence of in-
ternational courts. The case law of maritime delimitation shows a cons-
tant recourse to ideas of equity or equitable principles. Therefore, with
respect to delimitations between States with adjacent coasts, the case law
has been less favorable to the equidistance method®*.

To sum up, the 1982 Convention does not provide any specific method
to be applied to achieve an equitable result regarding MBD. However,

case law provided various methods on equitable result®.

62 Harris, 407.
63 Crawford, 280.

64 Tanaka, “Reflections on Maritime Delimitations in the Cameroon Nigeria Case”,
405.

85 See Chapters 2 and 3.
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In conclusion it is already well established that equitable principles are
at the very center of the MBD®. In fact, there is no method of delimita-
tion which is prescribed and enforced by maritime delimitation law or
customary international law, therefore it may be stated that achieving an
equitable settlement is the single consideration prescribed by internatio-

nal maritime delimitation law.

Coastal States can remarkably benefit from the finalization of their MBD
both economically and politically. Furthermore, the peaceful and equi-
table settlement of maritime boundaries, in light of the principle of good
neighborly relations as required by international law, will not only defu-
se potential conflicts between adjacent and opposite States, but will also
enable them to explore and exploit resources in their respective maritime
jurisdiction areas®’. Another possible approach is to establish joint deve-
lopment/management areas for the utilization of hydrocarbon or fisheries
resources at sea between the opposite or adjacent coastal states in dispu-
ted areas.
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- Ceviri/Translation” -

DENIZ ALANLARININ SINIRLANDIRILMASI SURECI™

*kkk

Cagatay ERCIYES™ & Murat SUMER

0z

Uluslararas1 smirlandirma hukukunun yegéane amaci hakkaniyete uygun
bir ¢oziime ulasilmasidir. Ilgili uluslararasi sdzlesmeler, uluslararasi
teamul hukuku ve uluslararas igtihatlar ile Devlet uygulamalari 1g181inda,
bu makale Deniz Yetki Alan1 Sinirlandirmasinda hakkaniyete uygun bir
sonug elde edilmesi gerektigi hususunu irdelemeyi hedeflemektedir. Ha-
lihazirda, deniz sinirlandirmasinin hakkaniyete uygun ilkeler cergevesin-
de yapilmasi gerektigine iligskin hicbir tereddit bulunmamaktadir.

Anahtar Kelimeler: Deniz Yetki Alan1 Simirlandirmasi, Hakkaniyete
Uygun C6zim, Miinhasir Ekonomik Bolge, Kita Sahanligi, Ortak Gelis-
tirme, Deniz Yetki Alanlar

*k*k
I. GIRIS

Deniz Alanlarimin Sinirlandirilmas: (DAS) genel olarak kodifikasyon,

uluslararas1 mahkemelerin igtihatlar1 ve uluslararasi deniz hukukundaki

Dergide yer alan tum ceviriler bir tercime birosu tarafindan yapilmis olup,

cevirilerden yazarlar sorumlu degildir.

Bu makalede belirtilen goriisler tamamen kisiseldir ve higbir sekilde Tiirkiye Cum-

huriyeti Disigleri Bakanligi'nin goriislerini temsil etmez veya yansitmaz.

™™ Biiyiikel¢i, T.C. Disisleri Bakanlig1 ikili Siyasi Isler & Denizcilik-Havacilik-Hudut
Genel Muduru (ORCID ID: 0000-0003-3013-4408).

™ LLM, LLB (ORCID ID: 0000-0001-9125-0870).
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yenilikci gelismeler ile evrilmistir. Ictihat hukuku, 6zellikle Uluslararas:
Adalet Divani'nin (UAD) igtihatlar1 ve ad hoc mahkemeler bu gelisime
bilyiik oranda katkida bulunmustur'. Yakin zamanda ise, Uluslararasi
Deniz Hukuku Mahkemesi (UDHM) bu sirece blyik olglide katkida
bulunan kurumlardan biri olmustur. UDHM, uluslararas1 deniz hukuku-
nun gelisimine, yorumlanmasina ve uygulanmasina 6nemli él¢lide katki
saglamaktadir’. Muhtemelen uluslararast hukukun hicbir alan1 deniz
hukukunda oldugu kadar uluslararasi yargi mekanizmalari tarafindan

gelistirilmemistir.

Deniz alanlar1 Kiy1 Devletlerinin deniz alanlarindaki yetkilerine gore
tanimlanmaktadir. Dolayisiyla, Kiyr Devletlerinin yetkisi deniz alanlari-
nin Ozelliklerini belirlemede ana etmen olarak rol oynamaktadir. Kiy1
Devletlerinin yetkisinin mekansal alani, sahile olan uzakliga gore belir-
lenmektedir. Bu agidan, dogal olarak iki veya daha fazla zit/bitisik Kiy1
Devletinin yetkisinin kesistigi noktalarda deniz alanlarinin smirlandiril-
masina iligkin bir sorun ortaya ¢ikmaktadir. Bu yizden, DAS tamamla-
nana kadar deniz yargi yetkisinin ¢akistig1 alanlarda, bu alanlarin hukuki
kullanimi1 tamamen mimkin olamamaktadir. Bu agidan, deniz sinirlan-

dirma hukuku 6nemli bir rol ifa etmektedir?®.

1 UN Doc — DOALOS Division for Ocean Affairs and the Law of the Sea Office:
Handbook on the Delimita-tion of Maritime Boundaries, UN Publications, New
York 2000, s. 12.

Attard, D. J.: “Mediterranean Maritime Jurisdictional Claims” in Basedow, Jurgen
(Ed.): The Hamburg Lectures on Maritime Affairs, Springer, Hamburg Studies on
Maritime Affairs 23, 2010, s. 89-90.

3 Tanaka, Y.: The International Law of the Sea, Cambridge University Press, 2012, s. 186.
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Yukarida maruz hususlar 1siginda, DAS, hukuki sahiplik iddialarinin
baska bir Kiy1 Devleti ile ¢akistig1 denizcilik alanlar1 Gizerinde Kiy1 Dev-
letlerinin yetkisinin mekansal cercevesini birbirinden ayiran hatlarin
olusturulmas1 sireci olarak da tamimlanabilir®. Bu baglamda, ¢akisma
halinde, Kiy1 Devletlerinin deniz alanlar1 kara sulari, miinhasir ekono-
mik bolge (MEB) ve kita sahanligi (KS) olarak sinirlanmak durumunda-
dir. Bu yiizden, deniz yetki alani1 sinirlandirmasinin prensipleri 6zellikle
cakisan deniz bolgelerinde, bilhassa kaynaklarin bulundugu sahalarda,
karsilikli hak iddia eden Devletler igin ¢ozulmesi gereken acil bir sorun
teskil etmektedir. Ote yandan, bircok Kiyr Devletinin deniz bélgeleri
cografi yakinliklar1 nedeniyle kesismektedir. Bu yiizden, egemenlik hak-
lar1 ve yetki alanlarina yonelik belirsizlikleri ve olas1 gatismalar1 6nle-
mek amaciyla, Kiy1 Devletleri arasinda barisgil yollarla deniz alanlarini

belirlemesi 6nem arz etmektedir.

1945 tarihli Truman Bildirisi'nden bu yana 6zellikle KS tizerinde ve da-
ha sonra MEB'de olmak Uzere Kiy1 Devletlerinin deniz yetki alanlarinin
dikkate deger 6lgude genislemesi, Deniz Alanlarmin Siirlandirilmasimin
z1t ve bitisik kiyilari olan Devletler arasindaki 6nemini artirmistir®. Keza
farkli bolgelerde yeni MEB alanlari ilan edildikge, sorunlarin sayisi da
ayni Olclide artmigtir. Haritaya kisaca g0z gezdirildiginde, halen tamam-
lanmas1 gereken pek ¢ok deniz sinirlandirmasi islemi oldugu gortlmek-

tedir. Esasen, Deniz Alanlarmin Smirlandirilmasinin ikili anlagmalar

4 Tanaka, Y.: Predictability and Flexibility in the Law of Maritime Delimitation,
Oregon 2006, s. 1-2.

5 Churchill, R.R. / Lowe, A.V.: The Law of the Sea, Third Edition, Manchester Uni-
versity Press 1999, s. 181, s. 447.
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cercevesinde yapilmasi gerektigi hususu artik yerlesik bir teamul hukuku
niteligi arz etmektedir. Bu kapsamda, halihazirda belirlenen deniz smnir-
larinin ekseriyeti de buttn ilgili devletler arasinda tesis edilen ikili an-
lagsmalara dayanmaktadir. Belirli bir deniz alan1 igin sinir gizgisi belirle-
yen veya Devletler arasindaki tim deniz yetki alanlarina iligkin tek bir
sinir tammlayan yaklasik yiiz adet ikili anlasma bulunmaktadir®. Diger
taraftan, pek cok deniz yetki alani ihtilafi ise uluslararasi yargi meka-

nizmalar1 veya tahkim anlasmas1 yontemleriyle ¢oziilmiistiir’.

157 Kiy1 Devleti'nin olasi deniz yetki alan1 iddialarinin (430) yaklasik
olarak %50'si (214) resmi olarak ¢oziilmiistiir ancak s6z konusu ¢ozim-
lerin ¢ogu kismi niteliktedir. Dahasi, ge¢miste deniz alani sinirlandiril-
masinda daha ziyade kara sularinin nispeten dar bir kismina iliskin ihti-
laflar bulunurken giinimizde durum boyle degildir. Deniz bolgeleri ar-
tik daha genis bir sekilde sinirlandirmaya tabi olup ayn1 zamanda deniz

kiyilarindaki hidrokarbon faaliyetleri de yaygmlasmustir®,

DAS surecinde ¢ok cesitli karmasik cografi kosullar kapsanmasina rag-
men, uluslararas1 uyusmazlik ¢0zm mekanizmalarmin adil bir sonuca
ulagsmak icin denizcilik smirlamalarina ilkeli bir sekilde karar vermesi
beklenmektedir®. BM 1982 tarihli Deniz Hukuku Sézlesmesi'nin (“1982

6 Weil, P.: The Law of Maritime Delimitation — Reflections, Cambridge, Grotius
Publications 1989, s. 1 - 15.

Becker-Weinberg, V.: Joint Development of Hydrocarbon Deposits in the Law of
the Sea, Hamburg 2014, s. 167.

Hong, S. Y. / Dyke, J. M. V.: Maritime Boundary Disputes, Settlement Processes
and the Law of the Sea, Boston 2009, s. 31 - 36.

®  Crawford, J.: Brownlie's Principles of Public International Law, 8th Edition, Oxford
2012, s. 281.
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Sozlesmesi”) 287. maddesine!® gore, bir Devlet deniz sinirlamas: ile
ilgili uyusmazliklarin ¢6zimu icin UDHM, Uluslararas1 Adalet Divani
(UAD) veya tahkim mahkemesine basvurabilir''. Nitekim Deniz Alanla-
rinin Sinirlandirilmasiin temel prensibi hakkaniyete uygun bir ¢oziime
ulagsmaktir. Bu makale ilgili uluslararasi sézlesmeler, uluslararasi teamil
hukuku, uluslararas1 hukuk ve devlet uygulamalar1 1s18inda DAS sure-
cinde hakkaniyete uygun bir sonu¢ elde edilmesi gerekliligini analiz

etmeyi amaglamaktadir.
I1. SINIRLANDIRMA SURECI

Deniz Alan1 Sinirlandirmasi siireci nispeten yeni bir olgudur. Birgok
deniz anlasmazligi ya adalar Uzerindeki egemenlik ya da bu adalarin
deniz alanlarinin sinirlandirilmasi baglaminda ele alinmaktadir. Bu an-
lasmazliklar buytk Ol¢tide Kiy1 Devletlerinin 6zellikle son donemde
genisletilmis deniz yetki alani iddialarinin bir sonucu olarak meydana
cikmaktadir’?, Gegmiste, deniz yetki alanlar1 daha dar kapsamli oldugu
cihetle deniz alanlarin1 belirlemek nispeten daha kolaydi. Ancak, biyik

Olctde genis yetki alanlar1 olan glinimazde, bu durum daha karmasik bir

10 287. madde: “Usul secimi 1. Bir devlet isbu Sozlesmeyi imzalarken, onaylarken

veya buna katilirken, veya daha sonraki herhangi bir zamanda, isbu S6zlesmenin
yorumlanmasina veya uygulanmasina iligkin uyusmazliklarm ¢éziimi i¢in asagida-
ki yollardan bir veya birkagini yazil bildiride bulunarak segmekte serbest olacaktir:
a) VI. Ek’e uygun olarak olusturulan Deniz Hukuku Uluslararast Mahkemesi; b)
Uluslararas1 Adalet Divani; ¢) VII. Ek’e uygun olarak olusturulan bir hakem mah-
kemesi; d) VIII. Ek’e uygun olarak ve orada belirtilen bir veya birgok gesit uyus-
mazlik i¢in olusturulan bir 6zel hakem mahkemesi.”

' Yanai, S.: International Law Concerning Maritime Boundary Delimitaiton, Volume
I, Oxford s. 312-313.

2 Hong, S. Y. and Dyke, J. M. V.: loc. cit.
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nitelik almistir. 1982 Sozlesmesi'® Devletler tarafindan hak talep edilebi-
lecek deniz bolgelerinin genislemesi Uzerine odaklandi. Ornegin, 1982
rejimi altinda, Kiy1 Devletleri 200 deniz miline kadar MEB talep etme
hakkina sahiptir ve belirli sartlar altinda genisletilmis KS 200 deniz mi-
linin 6tesinde olabilmektedir. Ancak, 1982 Sozlesmesiyle, kendine 6zgu
kosullar bulunan durumlarda hakkaniyete uygun bir sonuc elde edilebil-
mesi i¢in uluslararasi yargi mekanizmalarina esneklik saglayacak sekilde

ozel teknikler belirlenmemistir*.

Her DAS durumu, kiyr seridi diizenlemesi, adalarin varligi, deniz yatagi
morfolojisi, canli ve cansiz kaynaklarin dagilimi gibi pek ¢ok farkliliktan
ortaya ¢ikan farkli sorunlar ihtiva etmektedir. Bu ylzden, hakkaniyet
temelli bir sinirlama yapmak pek c¢ok 6zel/ilgili kosulu dikkate almay1

zorunlu kilmaktadir®®.

UAD igtihatlarinda hakkaniyete uygun ¢6zimu adaletin tecellisi olarak
tanimlamaktadir. Brownlie, hakkaniyete uygun ¢6zimi “genellikle be-
lirli hukuk kurallarinin daha mantikli bir uygulamasi igin gerekli olan
adaletin, mantigin ve politikalarin g6z oniinde bulundurulmasi1” olarak
tamimlamugtir. Deniz sinirlamasimi diizenleyen geleneksel uluslararasi

hukukun temel normu, sinirlamanin, hakkaniyete uygun 6él¢itlerin uygu-

13 Tiirkiye 1982 Birlesmis Milletler Deniz Hukuku Sézlesmesi'nde taraf degildir ve bu

s6zlesmenin belirli hiikiimlerine kars1 “Israrl itirazer” durumundadar.

14 Carleton, C.: Maritime Delimitation in Complex Island Situations - A Case Study
on the Caribbean Sea Maritime Delimitation, Leiden 2006, s. 153 - 159.

15 Kapoor, D. C. / Adam, K.: A Guide to Maritime Boundary Delimitation, London
1986, s. 72.
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lanmasina ve adil sonu¢ saglayabilecek pratik yontemlerin kullanimina

dayanmas1 gerektigidir®®,

Sinirlamay1 belirleyen hakkaniyete uygun prensipler her vakanin kosul-
larina gore degisiklik gosterir. Bu yizden, somut durumlar, soyut adil
prensipleri degistirebilir. Hakkaniyete uygun sonug, yalnizca tim
Ozel/ilgili hususlar ve hakkaniyet prensipleri degerlendirildiginde ve
dengelendiginde elde edilebilir. Tlgili kosullarin ve hakkaniyet ilkelerinin
belirlenmesi kolay bir islem olmadigindan, konu daha ziyade islevleri

1s1¢1nda tanimlanmaya calisilmistir.

1969'dan beri, ¢esitli deniz simirlandirma davalarinda uluslararast mah-
kemeler zaman igerisinde birden fazla hakkaniyete uygun prensip gelis-
tirmislerdir. UAD, 1969 tarihli KS kararinda, Divan tarafindan belirle-
nen hakkaniyet ilkelerinin listesinin miinhasir olarak gortiilmemesi ve bu
ilkelerin tecrit yerine bir bitun olarak gorilmesi gerektigini ifade etmis-
tir'’. Bu durumda, UAD, smirlandirma konusunun hakkaniyeti yalmzca
soyut bir adalet kavrami olarak uygulamak degil ayn1 zamanda adil bir
sonuca ulasabilmek igin hakkaniyet ilkelerini uygulamayi gerektiren
hukukun tstiinligiinii yerine getirmek oldugunu vurgulamistir. Divan’in
goriisiine gore, hakkaniyet ilkeleri, genel adalet ve iyi niyet ilkelerini

temel alan gergek hukuk kurallaridir?®,

16 MeclIntyre, O.: “Utilization and Environmental Protection of Shared International

Freshwater resources — The Role of Equity” Ireland 2013, s. 113-117.

17 Bolukbasi, D.: Turkey and Greece, The Aegean Disputes: A Unique Case in Inter-
national Law, 2012, s. 211-215.

18 Miyoshi, M.: Considerations of Equity in the Settlement of Territorial and Boun-
dary Disputes, London 1993, s. 11-15.
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Bununla birlikte, Deniz Alanlarinin Sinirlandirilmasinda hakkaniyet
ilkelerinin bir hukuk formili olarak uygulanmasi, anlasmazlik icerisinde
olan taraflarin ¢ikarlarinin dengelemesini de igerir'®. Ayrica DAS, cog-
rafya ve hukuk arasindaki gerilimi azaltan ve hakkaniyetin merkezi bir
rol istlendigi Kiy1 Devletleri arasindaki gerginligi 6nleyen uyumlastirict
bir faktor olarak gorulebilir. Her davanin kosullarinin farkliliklar arz
etmesi, bu smirlandirmalar hakkinda genelleme yapilmasimi oldukca
karmasik hale getirmektedir. Nitekim her DAS davasinin benzersiz ol-
mas1 da igtihatlarda ortaya konmustur. Nitekim bu gergevede, UAD,
Gine / Gine-Bissau kararinda (1985), tum smnirlamalarin, her davanin
kosullarinda adil bir ¢ozim tretme hedefine gore belirlenmesi gerektigi-

ni ifade etmistir®®.
Benzer bir sekilde, UAD Tunus/Libya davasinda su karara varmustir:

"Agikga anlasmazlik konusu olan her bir KS davasi, kendine 6zgu kosul-
lar1 g6z 6ninde bulundurularak kendi kosullarina gore incelenmeli ve
degerlendirilmelidir; bu nedenle, burada KS ile ilgili ilke ve kurallarin

uygulanmasi asir1 kavramsallastirilmaya galisiimamalidir.”?L,

Ikinci durumda, UAD, uluslararas: hukukun bir parcasi olarak hakkani-
yet ilkeleri uygulamak zorunda olduguna karar verdi ve Divan’a gore,

bir ilkenin hakkaniyeti, adil bir sonuca ulagsmada yararlilig1 agisindan

19 |bids. 197-198.
20 Churchill / Lowe, 182.

2L Nelson L. D. M.: “The Role of Equity in the Delimitation of Maritime Boundaries”
The American Journal of International Law, Vol. 84, No. 4 (1990), s. 837-858.
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degerlendirilmelidir?®. S6z konusu davada, Divan ayn: zamanda hakka-
niyet ilkelerin adil sonuglar1 hedeflemesi gerektigine ve ilgili davanin

ozel kosullarina bagl oldugunu belirtmistir®.

A) SINIRLANDIRMAYA TABI OLAN DENIZ ALANLARI

1982 Sozlesmesi kapsamindaki DAS 1524, 74(1)?° ve 83(1). maddelerine
tabidir?®. Cogu durumda sinirlandirmaya tabi tutulacak alanlar "Karasu-
lar1", "MEB" ve "KS" alanlaridir. Ancak, 15 ve 74. maddelerde
KS/MEB sinirlamasi i¢in herhangi bir yontem belirtilmemistir. Bunun
yerine, sinirlama sireclerinde hakkaniyete uygun bir ¢6ziime varilmasi
gerektigi vurgulanmaktadir. Bu baglamda, hakkaniyete uygun bir ¢6zim
bulunmasi gerekmektedir. Bununla birlikte, bahsi gecen maddeler, sonug
hakkaniyete uygun oldugu silrece sinirlandirma stirecinde herhangi bir
formalin, yontemin veya ilkenin kullanilabilecegine yonelik 6zgirlik

22 Nelson L. D. M., loc. cit.

23 UN Doc - Division for Ocean Affairs and the Law of the Sea Office of Legal Affa-
irs; Digest of International Cases on the Law of the Sea, UN, 2007, s. 62-64.

15. madde: “iki devletin sahilleri bitisik veya karsi karstya oldugunda, aralarinda
aksine anlagsma olmadikga, bu devletlerden ne birinin ne de digerinin kendi karasu-
larini, biitiin noktalar1, bu iki devletin her birinin karasularmin genisliginin 6l¢iil-
meye baslandigi esas hatlarin en yakin noktalarindan esit uzaklikta bulunan orta
hattin 6tesine uzatmaya hakki yoktur. Bununla beraber bu hiikiim, tarihi haklarin
veya diger 6zel durumlarin varligi nedeniyle, her iki devletin karasularinin baska
sekilde sinirlandirilmasinin gerekli oldugu durumlarda uygulanmaz.”

24

%5 74. madde: “Sahilleri Bitisik veya Kars1 Karsiya Bulunan Devletlerarasinda Miin-

hasir Ekonomik Bolgenin Sinirlandirilmasi 1. Sahilleri bitisik veya karsi karstya bu-
lunan devletler arasinda miinhasir ekonomik bdlgenin sinirlandirilmasi, hakkaniyete
uygun bir ¢oziime ulasmak amactyla, Uluslararas1 Adalet Divani Statiisiiniin 38.
maddesinde belirtildigi sekilde uluslararas1 hukuka uygun olarak anlagma ile yapi-

lacaktir.”

% 83. madde: “Sahilleri Bitisik veya Kars1 Karsiya Bulunan Devletler Arasinda Kita

Sahanliginin Sinirlandirilmast 1. Sahilleri bitisik veya kars1 karsiya bulunan devlet-
ler arasinda kita sahanliginin smirlandirilmasi, hakkaniyete uygun bir ¢6ziime
ulagmak amaciyla, Uluslararas1 Adalet Divani Statiisiiniin 38. maddesinde belirtil-
digi sekilde, uluslararas1 hukuka uygun olarak anlagma ile yapilacaktir.”
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tamimaktadir. 74 (1) ve 83 (1). maddeler agik bir sekilde sonuc ve bu
sonuca giden yontemler arasindaki farki belirtir. Nitekim iki madde de,
adil bir ¢6zlime ulasabilmek i¢in, komsu/zit kiyilar1 olan Kiy1 Devletle-
rine MEB ve KS’n1 uluslararasi hukuk temelinde anlasarak siirlandirma
yapilmasin1 ongérmektedir?’. Dolayisiyla, 1982 Sozlesmesi'nin hakkani-
yete uygun sonucu zorunlu kildig1 séylenebilir. Bu cercevede, adil ol-
mayan herhangi bir sonuctan kagmilmasi elzemdir?,

Diger taraftan 1982 Sozlesmesinin yalnizea kiglk bir kisminin DAS’a
dogrudan etkisi bulunmaktadir. 1958 Deniz Hukuku Cenevre S6zlesme-
lerinden ikisi, yani Kara Sular1 ve Bitisik Bolge S6zlesmesi ve Kita Sa-
hanlig1 Sozlesmesi, deniz bolgelerinin smirlandirilmasiyla ilgili htikim-
ler de icermektedir. Yukarida belirtilen S6zlesmelerin rejimi arasindaki
farklar 6nemlidir ancak iki rejim de smirlamanm ilk olarak deniz alani
siirlamasinin temel tagi olan anlagsma ile gerceklestirilmesi gerektigi
kuralina dayanmaktadir. 1982 Sézlesmesinin 311. maddesi®® uyarinca, Taraf

Devletler arasinda 1958 Cenevre Sozlesmelerinden 6nce gegerli saylir.

Sinirlama surecinde; es uzaklik, dikey ¢izgi, meridyenler ve paraleller,
kusatma, paralel gizgiler yontemi ve sinirlama gizgisini elde edilebilecek
diger yollar kullanilabilir. Cogunlukla, yukarida belirtilen yontemlerden
biri veya birkag1, gerektiginde orantililik veya hakkaniyet gibi ilkeleriyle

dizeltilerek, nihai bir sinirlandirma ¢izgisi elde etmek igin kullanilacak-

2 Nordquist, M. et al: The Regulation of CS Development, Leiden 2013, s. 325-328.
2 Antunes, N. M.: Towards the Conceptualization of Maritime Delimitation, Boston
2003, s. 81 - 112.

Bu Sozlesme, Taraf Devletler arasinda oldugu gibi, 29 Nisan 1958 tarihli Deniz
Yasasi Cenevre Sozlesmeleri lizerinde de gecerli olacaktir.

29
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tir. Buna ragmen, sinirlama ¢izgisi yukarida verilen herhangi bir yonte-

me bagli kalinmadan da elde edilebilir®°.

1982 Sozlesmesinin belirli kosullar altinda ¢izilecek olan deniz bolgele-
rine iliskin hikimlerinde, diiz taban cizgileri, kara sularinin dis sinirlari,
birlesik bolge, Kita Sahanligi ve MEB 6lguldigi icin taban cizgilerinin
Onemini artirmistir. Ayrica, taban gizgilerinin her zaman deniz alani si-
nirlamalar1 igin temel noktalar olarak kullanilmadig1 da belirtilmelidir®.
Taban gizgileri su sekilde siniflandirilabilir; normal taban gizgileri, kaya-
liklar, diiz taban cizgileri, takimada taban cizgileri, nehir agizlari, koylar,
limanlar ve liman agizlari. Karadeniz Davasinda, UAD, 1982 S6zlesme-
si'ne uygun olarak Kiy1 Devletinin ilgili taban noktalar1 belirleyebilece-
gini, ancak yine de bunun her zaman uluslararas1 bir yoni olan bir uygu-

lama oldugunu belirtti®2,
B) DENiZ ALANI SINIRLAMASINDA ANLASMALARIN ROLU
1951 yilindaki Balik¢ilik Davasinda, UAD:

"Deniz alanlarinin sinirlandirilmasinin her zaman uluslararasi bir boyutu
vardir, bu smirlama yalnizca K1yt Devletinin istegine dayanamaz... sinir-
landirmanin diger devletler tarafindan gecerli sayilmasi uluslararasi hu-

kuka dayanir."

30 UN Doc - Division for Ocean Affairs and the Law of the Sea Office of Legal Affa-
irs: Handbook on the Delimitation of Maritime Boundaries, United Nations, New
York, 2000, s. 47-63.

31 BM Belgesi - Deniz Alanlarimin Sinirlandirilmasi El Kitabi, Okyanus Isleri Boliimii
ve Hukuki Isler Deniz Hukuku Birimi,, Birlesmis Milletler, New York, 2000, s. 3-11.

%2 Harris, 335.
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Dolayisiyla, sinirlamanin tek tarafli taleplerin aksine anlasmazligin ilgili
taraflar1 arasinda yapilan bir anlasmanin sonucu olmasini saglama yi-
kiimliiliigii dogmaktadir. Hem 1958 Kara Sular1 Sozlesmesi ve Kita Sa-
hanligi S6zlesmesi deniz alanlarinin anlagma ile belirlenmesini 6ngor-
mektedir. Bu ilke ayn1 zamanda 1982 So6zlesmesinde de korunmaktadir.
UAD 1969 Kuzey Denizi Davalarinda, Devletlerin bir anlasmaya ulas-
mak icin mizakere yapma zorunluluklar1 olduguna karar vermistir. Ta-
raflar ayrica, herhangi bir degisiklik yapilmasini diisinmeden kendi tek
tarafli / agiric1 pozisyonunda israr ettiklerinde gegerli olmayacak anlaml
muzakereler yapmakla yukumludurler. Divan ayn1 zamanda siirlama
anlasmalarmin tim kosullar1 g6z 6nlinde bulundurarak adil ilkelerle ya-

pilmas1 gerektigini de vurgular®,

Elbette, iki Ulke arasinda ulasilan sinirlama anlagmalar1 Ggunci bir kiy
devletinin haklarmi ve ¢ikarlarmi ihlal etmemelidir. Dolayisiyla, anlas-
madaki sinirlandirma gizgisi tglinct bir devletin olast bir hak talebinde
bulunabilecegi alana gelmeden sonlandirilmalidir. Mahkemeler DAS
davalarinda smir ¢izgisinin olusturulmasina ve ¢tinct devletlerin hakla-

rin1 korumak igin sinirlanmasina 6zellikle dikkat etmektedir.

Bununla birlikte, Kiyr Devletlerinin kesisen deniz alanlarinin icerisinde
bulunan dogal kaynaklari kesfetmek ve kullanmak amaciyla ortak kulla-
nim bolgeleri olusturma konusunda zaman zaman anlastiklarini belirt-
mek gerekmektedir. Bu gecici nitelikteki ¢6zim ayni zamanda deniz

siirlama anlagsmazliklarindaki gerilimi ortadan kaldirmak ve bu nedenle

33 Attard, D. J.: The Exclusive Economic Zone in International Law, Oxford 1987, s.
211-229.
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Kiy1 Devletler arasinda kalict DAS uzlasmasinin 6niinii agan bir guven

ortami olusturmak igin de yararl olabilir®4,
I11. ILGILI KOSULLARIN SINIRLAMAYA ETKIiSI

Pek cok cografi, tarihi, siyasi, ekonomik, givenlik veya diger unsurlar
DAS sturecinde dikkate aliabilir. Uluslararasi igtihat uygun DAS yon-
teminin, adil bir sonuca ulasilabilmesi i¢in tum kosullar1 degerlendiren
yontem oldugunu belirtmistir. Bu tir kosullar, kiyilarin diizenlenmesi,
kiy1 gizgilerinin uzunlugu ve adalarin varligi gibi seyleri igerebilir. An-
cak, bir mahkeme icin bu etkenlerin hepsi sinirlamaya uygulanacak tek
oOlglt olamaz. UAD 1969 yilinda Kuzey Denizi Kita Sahanligi Davasin-

da su karara varmustir:

“Aslinda, Devletlerin adil prosedirler uyguladiklarindan emin olmak
icin dikkate alabilecekleri hususlarin yasal bir sinir1 yoktur ve genellikle
bu sonuca ulastiracak olan sey bir hususa odaklanip digerlerini diglamak
degil, hepsinin arasinda denge kurmaktir. Farkli hususlara goreceli agir-

lik vermek, davanin kosullarina bagh olarak degismektedir."3®

Ozel kosullar fikri ilk olarak 1958 Kara Sular1 Anlasmasi ve Birlesik
Bolge Sozlesmesinin 12 (1). maddesinde ve sonrasinda 1982 Sozlesme-
sinin 15. maddesinde kullanilmistir. Kabul edilen hukimler neredeyse

aynidir. Uluslararas1 mahkemelerdeki ilk sinirlama davalarinda atifta

3 Miyoshi M.: The Joint Development of Offshore Qil and Gas in Relation to Mari-
time Boundary Delimitation, University of Durham 1999, s. 48.

3 UN Doc - Division for Ocean Affairs and the Law of the Sea Office of Legal Affa-
irs, Handbook on the Delimitation of Maritime Boundaries, United Nations, New
York, 2000, s. 25-26.
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bulunulan 6zel sartlarin yani sira, uluslararasi igtihat de ilgili kosullara
atifta bulunmustur. Farkli sekilde ifade edilmesine ragmen, iki kavram

da temelde benzer olup hakkaniyete uygun bir sonug elde etmeyi amaglar®.

Karadeniz Davasinda hakkaniyete bir sonug elde etmek icin esit uzaklik
cizgisinden sapma gerektirebilecek ilgili kosullara iliskin olarak, Divan,
kiy1 seridi uzunlugunda, kiglk adalarin etkisinde ve guvenlik ¢ikarlarin-

da 6nemli farklar belirlemistir®’.

Adil ilkelerin pratik uygulamas: normalde hakkaniyete uygun bir sonug
verecek bir smir gizgisi gekmeyi igerir. Kiyilarm bigimi, bir esit uzaklik
cizgisinin ¢izilmesinin, kiyilarinin komsularininkine kiyasla sinirlandir-
manin ilgili alan1 iginde 6zellikle igbiikey veya digbiikey oldugu bir du-
ruma zarar verebilecegi durumlarda uygun olabilir. Taraflarin ilgili kiy1
cizgilerinin uzunluklarindaki 6nemli bir farkin, bir esit uzaklik gizgisinin
azaltilmasinda dikkate alinmasi1 gereken bir faktor olmasi muhtemeldir.
Baz1 durumlarda 6zel kosullarin varligi gegici esit uzaklik hattinin degis-
tirilmesini hakli gosterebilir. Taraflar arasinda gériisiilmeden 6nce, deniz

alam sinirlamasinda giivenlik ve seyir hususlar1 da dikkate alinabilir®®.

Tunus/Libya Davasinda, UAD kiyiya yakin, petrol ve dogalgaz imtiyazi
verirken higbir tarafin gegmedigi ve bu nedenle bir gegici anlagsma olus-
turan cizginin son derece 6nemli olduguna karar verirken, Kame-
run/Nijerya Davasinda, bu tlr imtiyazlarin yalnizca taraflar arasindaki

acik veya zimni anlagsmalar olmasi durumunda siirlandirma stirecinde

% Becker-Weinberg, V.: Op. Cit., s. 175-177.
87 Harris, D.: Op.Cit., s. 408.
% Tanaka, “The International Law of the Sea”, s. 200-213.
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dikkate alinabilecegini vurgulamistir®®. Kamerun / Nijerya karari, DAS
ile ilgili on birinci karar olmas1 ve Mahkemenin duzeltici esitlik yakla-
stmin1 benimsedigi UAD igtihadinda bir ilk olmasi nedeniyle de 6nem

arz etmektedir?°.
A) COGRAFI ETMENLER

1982 Sozlesmesi adil bir sonuca ulasilmasi hedefini koymakta ancak bu
sonuca ulasmak ic¢in kullanilacak yontem konusunda sessiz kalmakta-
dir*?. Diger taraftan, sinirlarin belirlenmesinin ilgili Devletlerin anlagma-
sina birakilmasi uluslararasi hukukun kabul goren bir kuralidir. Bu ilke,
tim ilgili etmenleri g6z ondinde bulunduran ve belirli durumlara uygun
pek cok farkli yontem kullanilarak uygulanabilir. Ornegin, Kuzey Denizi
Kita Sahanligi Davasinda, UAD sinirlamanin es uzaklik yonteminin kul-
lanilmasinin zorunlu olmadigimi ve degerlendirilen etmenlerin kiyilarin
genel diizenlenmesi ile birlikte fiziksel ve jeolojik yapilarin ve sahanli-
g dogal kaynaklarin1 da icermesi yonunde karar vermistir. Dikkate

alinmas1 gereken bir diger unsur da makul orantililiktir?2,

Bu cergevede oncelikle, uluslararast Mahkemeler es uzaklik yonteminin
uygulanmasindan kaynaklanabilecek esitsizligi dnlemek icin zit/bitisik

kiyilarin arasindaki fark: belirler. ikinci olarak, kiyilarin icbiikeyligi ve

3 Shaw, M.: International Law, Seventh Edition, Cambridge 2014, s. 439 - 440.

40 Tanaka, Y.: Reflections on Maritime Delimitations in the Cameroon Nigeria Case,
The International and Comparative Law Quarterly: Apr 2004; 53, 2; ProQuest So-
cial Sciences Premium Collection, s. 369-371.

41 UN Doc - Division for Ocean Affairs and the Law of the Sea Office of Legal Affa-
irs; Digest of International Cases on the Law of the Sea, UN Publications, 2007, s.
82-84.

42 Kapoor, D. C., Kerr, A.: A Guide to Maritime Boundary Delimitation, s. 77.
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disbiikeyligi ilgili bir kosul olarak degerlendirilecektir. Ornegin, UAD
Kuzey Denizi Kita Sahanlig1 ve Libya/Malta davalarinda es uzaklik yon-
temini, bu yontemle Uretilen bozulma etkisi nedeniyle kiyilarin icbikey
oldugu durumlarda esitsiz olarak gérmiistiir. Uglincli olarak, kiymin ge-
nel yoni dikkate alinacaktir. Son olarak, orantililik testi Mahkemeler
tarafindan uygulanir. Orantililik testi, Tunus/Libya, Libya/Malta, Gi-
ne/Gine Bissau, Eritre/Yemen, Barbados/Trinidad ve Tobago, Guya-
na/Surinam ve Romanya/Ukrayna davalarinda, 6nerilen simirlama ¢izgi-
leri igin esitlik testi olarak yapildi. Diger durumlarda orantililik, gegici
olarak cizilen es uzaklik ¢izgilerini kaydirmak igin bir etmen olarak kul-

lanilmustir®,

Asagidaki etmenler DAS sirecinde dikkate alinabilecek ana etmenleri

olusturmaktadir*4;

-Bolgesel cografya (genis okyanus, kapali veya yari kapali deniz vb.);
kiyilarin genel bigimi (bitisiklik, zitlik, yon, karsilastirmal uzunluk-
lar, ichiikey veya disbiikey sekil); esas hatlar, adalarin, kayalarin veya
diger formasyonlarin mevcudiyeti: sinirlamanin yalnizca adalari veya

anakara kiyisina karsi olan adalar1 kapsayip kapsamadigi vb.

Adalar konusunda pek cok farkli etmen degerlendirilmistir. Bununla
birlikte, hakkaniyete uygun bir sonuca ulasma ihtiyac1 adalara verilen
etkinin kismen veya tamamen azaltilmasiyla sonuglanan pek cok deniz

alani simirlandirma anlagsmasini da etkilemistir. Bu sebeple, herhangi bir

4 Tanaka, “The International Law of the Sea”, s. 196-202.
4 Crawford, J.: Op. Cit., s. 288.
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davadaki kosullara gore, adalara, 6zellikle ortay hattin yanlis tarafinda
olduklar1 ve diger kiy1 devletlerinin anakarasina yakin oldugu durumlar-
da, kismi etki verilebilir veya tamamen gérmezden gelinerek hi¢ etki
verilmeyebilir. Avustralya ve Papua Yeni Gine (1978) arasindaki sinir-
lamada adalarin biiyiikliigii ve mesafe diisiintildiigiinde, adalara miizake-
re edilmis bir sinirlamada daha az etki verilebilir. S6zi edilen davada,
Papua Yeni Gine sahilinden 3-4 deniz mili icinde yer alan baz1 Avust-
ralya adalarina ¢ok sinirli bir etki verilmistir. Ayrica, baz1 durumlarda
adalara herhangi bir etki verilmemistir. Ornegin, Ingiltere, biiylk oranti-
sizlik yaratacag icin Irlanda ile Kita Sahanhigi simirlandirmasinda Roc-
kall Adasi'na hicbir etki vermemeyi kabul etmistir. Benzer bir sekilde,
fran-Katar sinirlandirmasinda (1969), egemenlik konusunda tartismaya
yol actign icin Halul Adasi gormezden gelinmistir. ictihat hukukunda
adalara verilen etkinin hakkaniyet prensibine dayandig: asikardir®.

B) COGRAFI OLMAYAN ETMENLER

Asagidaki liste, sinirlandirma suirecinde cografi olmayan etmenler olarak

dikkate alinabilecek bazi ana etmenleri icermektedir.

-Hidrokarbon kaynaklari ve balik yatag: gibi ekonomik etmenler, sosyo-
ekonomik ve demografik etmenler; tarihi haklar; savunma ve givenlik
cikarlart; seyrisefer ile ilgili etmenler; cevresel etmenler ve tglinct Dev-

letlerin varligi, vb.

4 UN Doc - Division for Ocean Affairs and the Law of the Sea Office of Legal Affa-
irs, Handbook on the Delimitation of Maritime Boundaries, United Nations, New
York, 2000, s. 33-35.
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Devletlerin deniz bolgelerinin karasal sularin 6tesinde siirlandirilmasi-
na iliskin temel ¢ikarlari, canli ve cansiz kaynaklarin kullanilmasiyla
elde edilecek ekonomik faydalara baglidir. Devletler bu yiizden cografi
etmenlerin yani sira, Deniz Alanlarmin Sinirlandirilmasina tabi olan

bolgelerdeki ekonomik kaynaklar1 da g6z 6niinde bulundurur?®.

Esasen, Devletler arasindaki Deniz Alanlarinin Sinirlandirilmasinin ge-
nellikle siyasi, ekonomik veya givenlik agisindan yonlendirildigini sOy-
lemek yanlis olmaz. Uluslararas1 mahkemelerden dnceki birkac¢ davada,
givenlik, bu davalarda yer alan iki Devlet tarafindan kiyilara yakinlik
olarak yorumlanmustir. Libya/Malta Kita Sahanligi Davasinda UAD gu-
venlik hususlariin Kita Sahanligi ile iliskisiz olmadigin1 belirtti ancak
Divan, bu davada guvenlik kaygilarinda yakinligin 6nemli oldugunu
acikca belirtti. Benzer bir sekilde, Gine/Gine-Bisseau davasinda tahkim

mahkemesi bunu takiben asagidaki sekilde karar verdi:

"Mahkeme, kabul edilen ¢6ziimde, her Devletin kiyilarmin kargisinda ve
cevresinde bulunan deniz bdlgelerini kontrol etmesini saglamistir. Bu
kaygi, Mahkemeye adil bir ¢c6ziim arayisinda surekli rehberlik etti. Mah-
kemenin temel amaci, herhangi bir Tarafin kalkinma hakkin1 veya gl-
venligini tehlikeye sokabilecek sekilde zit kiyilarinda veya yakin gevre-

sinde haklarinin elinden alinmasin1 engellemekti."4’.

4 Miyoshi.: “The Joint Development of Offshore Oil and Gas in Relation to Maritime
Boundary Delimitation” s. 47-48.

47 UN Doc - Division for Ocean Affairs and the Law of the Sea Office of Legal Affa-
irs, Handbook on the Delimitation of Maritime Boundaries, New York 2000, s. 42-44.
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IV. HAKKANIYETE UYGUN BiR SONUC ELDE ETME SURECI

Hakkaniyet prensibi deniz yetki alani sinirlandirmasi strecinin en temel
ilkesi olarak tecessim etmistir. GUnimizde, deniz sinirlamasinin
KS/MEB sinirlamasiin hakkaniyete uygun ilkelerle belirlenmesi gerek-
tigine hicbir siiphe bulunmamaktadir. Bu tir ilkelere yonelik iki énemli
yaklagim vardir. Birincisi, adil yaklasimi vurgulayarak herhangi bir zo-
runlu yontemi reddeden ve davanin duruma gore ¢6ziminl destekleyen
¢ozim temelli esitlik yaklasimidir. Sonu¢ odakli yaklasim, deniz sinir-
lamas1 hukukunun da 6ne siirdiigii gibi yalnizca hakkaniyettir. Ikinci
yaklagim ise iki asamal1 bir yontem kullanan duzeltici hakkaniyet yakla-
simuidir: Bu gergevede ilk asamada es uzaklik yontemi uygulanir ve ilgili
kosullar gerektirirse es uzaklik ¢izgisi kaydirilabilir. Duzeltici esitlik
yaklasimi genel kural olarak orta-es uzaklik ¢izgi sistemini temel alir®®,
COzum odakli esitlik yaklagimlarinin kdkeni 1969 yilindaki Kuzey De-
nizi Kita Sahanligi davalarina dayanir. UAD zorunlu herhangi bir Kita
Sahanligi simirlama yonteminin varligini asagidakileri belirterek vurgu-

lamistir;

"...her kosulda kullanim1 zorunlu olan baska bir sinirlama yéntemi yok-
tur. Ayni sekilde tek bir sinirlama yontemi se¢mek yerine tek bir amaca

odaklanmak 6nemlidir..."

Bu yaklasim ayni zamanda UAD’nin asagidaki karari verdigi Tunus-

Libya davasinda da korunmustur;

4 Tanaka, “Predictability and Flexibility in the Law of Maritime Delimitation”, s. 119 - 125,
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"Hakkaniyet ilkelerini uygulamanin sonucu hakkaniyete uygun ¢ozim
olmalidir... ancak burada baskin olan sonuctur; ilkeler amaca hizmet
eder. Bir ilkenin hakkaniyete uygunlugu, adil bir sonuca ulasma amaciy-

la kullanilip kullanilamadigina gore degerlendirilmelidir."

Bunun (zerine, Divan es uzaklik yonteminin zorunlu yapisini ve bu yon-
tem Gzerinden diger yontemlere yuklenen oncelikli durumu reddetmis-
tir*®. Tunus/Libya Davasinda (1982); hakkaniyet ve adil ilkeler daha
detayli olarak ele alinir:

"Genellikle kullanilan bu terminoloji yeteri kadar etkili degildir ¢lnku
hem erisilmek istenen sonu¢ hem de bu sonuca erismek icin kullanilacak
olan yollar1 nitelemek icin hakkaniyet terimini kullanir. Ancak, burada
baskin olan sonugtur. Ilkeler amaca hizmet eder. Bir ilkenin esitligi, adil
bir sonuca ulagsma amaciyla kullanilip kullanilamadigina gére degerlen-
dirilmelidir. Her ilke kendi icerisinde adil olmasa bile, sonuca ulastirabi-
lir. Her ilke kendi icerisinde hakkaniyet olmasa bile, sonucun esitligine

deginerek bu niteligi elde edebilir.”*

Bu konuda belirli kriterler ortaya ¢ikmistir ve bunlar asagidaki gibi for-
mal haline getirilebilir:

(1) Sinirlandirma uluslararasi hukuk temeline dayanan anlagma
ile yapilmalidir,

(2) Mimkiin oldugunca iki taraf da birbirinin dogal uzanti hakla-
rin1 gasp etmemelidir ve ilgili devletin kiyilarinin denizlere
dogru projeksiyonunu kesmemelidir,

4 Tanaka, “Reflections on Maritime Delimitations in the Cameroon Nigeria Case”, s. 382.

% Miyoshi, “Considerations of Equity in the Settlement of Territorial and Boundary
Disputes”, s. 191 - 198.
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(3) Sinirlandirmanin hakkaniyete uygun kriterlerin kullanilarak

yapilmasi ve bolgenin cografi 6zellikleri ile diger ilgili kosul-
51

lar1 dikkate alinmasi
Bu durum UAD tarafindan Tunus/Libya Davalarinda, DAS sirecine
uygulanabilecek ve hakkaniyete uygun bir sonu¢ elde etmeye yarayacak
uygun ilkeler ve kurallar olarak belirtilmistir. Maine Korfezi Davasinda,
UAD her DAS davasinda genel uluslararasi hukukun 6ngordiigiinii yan-
sitan iki ilke ortaya koymustur; Birincisi, tek tarafli deniz sinirlandirmasi
olamaz, DAS taraflar arasindaki anlagsmayla dayanmali ve yiiriirlige
girmelidir ve ikincisi, simirlandirma, hakkaniyete uygun bir sonug elde
edilmesi amaciyla hakkaniyet 6lgtlerinin uygulanmasi ve bélgenin cog-
rafi Ozellikleri ile diger ilgili kosullarinin dikkate alinmasi ile tamamla-

nacaktir®?.

Mahkemeler yillar iginde DAS igin uygulanabilir olan ilkeleri a¢iklama-
ya ¢alismigtir. DAS ile ilgili 1969 Kuzey Denizi Kita Sahanligi Davala-
rinin 0zU, deniz yetki alan1 sinirlandirmasinin hakkaniyete uygun olarak
anlasma ile yapilmasi gerektigidir>®. UAD;

Adalet Divani'min yasal muhakemesi ne olursa olsun, kararlari tanim
geregi adil ve dolayisiyla bu anlamda hakkaniyete uygun olmalidir. Ada-
leti dagitan ya da yasayi ilan eden bir Divandan bahsedildiginde, kararin
nesnel gerekgesini, disarida degil kurallar iginde yatan hususlarda bul-

51 Crafword, 288.
52 Shaw, 431.
53 Becker-Weinberg, 167.
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mas1 ve bu alanda tam olarak adil ilkelerin uygulanmasi tam olarak hu-

kukun iistiinliigiidiir.">*

UAD, esit uzaklik yonteminin uluslararasi hukukun zorunlu bir ilkesi
olmadigina ve herhangi bir 6ncelik veya tercih statistine sahip olmadi-
gina karar vermistir. Bu, 1969 Kuzey Denizi Kita Sahanligi Davalarin-
dan bu yana UAD’nin yerlesik ictihad1 olmustur®. UAD, Libya / Malta
Davasi'nda (1985) acikladig: Uzere, esitlik yonteminin uluslararasi tea-
mul hukukunun zorunlu bir kurali olmadigi konusundaki tutumunu yeni-

den ifade etti. Divan ayrica:

(13

. esitlik, zit veya yari-zit kiyilar arasinda dahi tek uygun sinir-
lama yontemi ya da izin verilen tek ¢ikis noktasi degildir. Hakka-
niyet ilkelerinin belirli ilgili kosullarda uygulanmasi, en bastan bile
baska bir yontemin veya yontem kombinasyonunun kabul edilme-

sini gerektirebilir.”®

UDHM, Banglades / Myanmar Davasinda, 1982 S6zlesmesi'nin 74 (1)
ve 83 (1) maddeleri uyarinca DAS igin gecerli olan ilke ve kurallara ge-

nel bir bakis atmistir:

“Mahkeme, deniz sinirlandirma gizgisinin gizilmesinde hangi yontemin
takip edilmesi gerektiginin, her davanin kosullari 1s1ginda dikkate alin-
mas1 gerektigini gozlemlemektedir. Hakkaniyete uygun bir sonug elde

etmenin amaci, Mahkemenin bu baglamdaki eylemini yonlendiren en

54 Jayewardene, H. W.: The Regime of Islands in International Law, Leiden 1990, s.
320 - 329.

55 Nelson, 843.
% Jayewardene, 326 - 328.
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6nemli husus olmalidir. Bu nedenle, izlenecek yontem, hakim cografi
gerceklikler ve her davanin 6zel kosullar1 altinda, hakkaniyete uygun bir

sonuca yol acabilecek yontem olmalidir.">’

Jan Mayen Davasinda (1993), UAD, Kita Sahanligi ve MEB’in 1982
Sozlesmesi'nde sinirlandirilmasi ile esit uzaklik / 6zel kosullar kurali ve
Kita Sahanligi S6zlesmesi'nin sinirlandirilmasina iligkin kurallarin hak-
kaniyete uygun bir sinirlama elde etmek igin ayni kararliliga sahip oldu-
gunu belirtti®8.

Ote yandan, simdiye kadar deniz sinirlarmin cogunlugu yargi kararlarin-
dan ziyade ikili anlasmalar ile belirlenmistir®®. En az bir diger Kiy1 Dev-
leti ile cakisan bir deniz yetki alan1 olmayan neredeyse hicbir Kiy1 Dev-
leti yoktur. Birgok deniz smir1 sorunu hala ¢oziim beklemektedir®®. Bu-
nunla birlikte, deniz alanlarinin sinirlandirilmasina ihtiya¢ duyuldugu
durumlarda, genellikle Kiy1 Devletlerinin siirlandirmaya ihtiyag duy-
madig1 veya Devletlerin DAS siirecinin gergeklestirilmesine iliskin ge-
cerli kurallar ve ilkeler Gizerinde anlasamadiklari igin aslinda higbir sinir-
lamanin gergeklesmedigi gorilur. Buna ragmen mevcut denizcilik simnir-

larmin ¢ogu iKili anlasmalar ile belirlenmistir®:,

Deniz yetki alanmna iliskin genisletilmis talepler nispeten yeni oldugu

icin, diinyanin deniz sinirlari haritas1 heniiz tamamlanmamistir. Bu bag-

57 Becker-Weinberg, 173 - 175.

58 Churchill - Lowe, 191 - 200.

9 Churchill / Lowe, Loc. Cit.

60 Crafword, 281 — 282.

61 Miyoshi, Masahiro; Op. Cit., s. 47.
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lamda, Devletlerin, deniz sinirlarini belirlemek icin her iki taraf tarafin-
dan kabul edilebilir ve olumlu bir sonug elde etmek amaciyla gercgek bir

niyetle miizakere etme konusunda sorumluluklar1 bulunmaktadir®?.

DAS esas olarak 1982 S6zlesmesi'nin 15, 74 (1) ve 83 (1) maddelerine
tabidir. Yukarida tartisildigi gibi, bahsi gecen hikimler, sinirlandirma
sirecinin hakkaniyete uygun bir ¢6zume ulasmasi gerektigini ortaya
koymaktadir. Bu gercevede, esasen yukarida bahsedilen maddeler, adil
bir ¢6ziim tretmesi muhtemel herhangi bir sinirlama yontemini / ilkesini

secme ozgiirliigii de saglamaktadir®,

Deniz Alanlarmin Siirlandirilmasimin temel prensibi hakkaniyete uygun
bir ¢6zlime ulasmaktir. Bahse konu koklu ilkeye gore, cografi ve diger
ilgili kosullar dikkate alinarak adalara 6zel muamele yapilabilir. Adala-
rin mevcudiyeti hakkaniyete uygun sinirlandirmay1 bozarsa, bu 6zel mu-
amele kismi olabilir / MEB veya KS belirlenmesinde adalarin herhangi
bir etkisi olmayabilir. Hem Devlet Uygulamasinda hem de ictihatlarda,
tartigmali konumda bulunan adalarin higbir etkisi olmadigi bircok durum
vardir ve DAS, devletler arasinda uluslararas1 mahkemeler dninde pek
cok dava acilmasina sebep olmustur®®. Bu nedenle, deniz siirlama an-
lagsmazliklariin ¢6zimiu UAD ve diger uluslararast mahkemeler igin
hayati bir gorev haline gelmistir®®. DAS siireci tizerindeki olas yan etki-

leri dnlemek icin Uglincl taraflarin ¢akisan deniz siniri taleplerinde taraf

2" Hong - Dyke, 30 - 32.
3 Antunes, 81 - 112.

4 Harris, 407.

85 Crafword, 280.

=]
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olmaktan ve ikili konularda mahkeme gorevi yapmaktan kaginmak bu-

yuk 6nem tasimaktadir.

Aslinda, DAS hukuku uluslararasi mahkemelerin igtihadi yoluyla gelisti-
rilmistir. Deniz sinirlandirmasi igtihatlari, hakkaniyet ilkelerine strekli
olarak basvuruldugunu agikc¢a ortaya koymaktadir. Bu nedenle, bitisik
sahilleri olan Devletler arasindaki sinirlamalarla ilgili olarak, igtihatlarin

esit uzaklik yontemine mesafeli oldugunu gostermektedir®®,

Ozetle, 1982 Sézlesmesi DAS ile ilgili hakkaniyete uygun bir sonug elde
etmek icin uygulanacak herhangi belirli bir yontem sunmamaktadir. An-
cak ictihat hukuku, hakkaniyete uygun sonuglar konusunda g¢esitli yon-

temler sunmustur®’.

Sonug olarak, hakkaniyet ilkelerinin Deniz Alanlarinin Sinirlandirilma-
siin tam merkezinde oldugu halihazirda yerlesik bir kural halini almis-
t1r%. Aslinda, deniz smirlandirma hukuku veya uluslararas: teamiil hu-
kuku tarafindan 6ngorulen ve uygulanan bir sinirlama yontemi yoktur,
bu nedenle hakkaniyete uygun bir ¢6ziime ulasmanin uluslararasi deniz
sinirlandirma hukuku tarafindan 6ngoérilen tek zorunlu husus oldugu

soylenebilir.

Kiy1 Devletler Deniz Alani Smirlandirmalariin  tamamlanmasindan
ekonomik ve siyasi olarak buytk 6lclde yarar saglayabilirler. Ayrica,

uluslararas1 hukukun gerektirdigi gibi iyi komsuluk iliskileri ilkesi 1s1-

8 Tanaka, “Reflections on Maritime Delimitations in the Cameroon Nigeria Case”, s. 405.
67 Boliim 2 ve 3'e bakiniz.
8 Tanaka, “The International Law of the Sea”, s. 208 - 215.
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ginda, deniz sinirlar ihtilaflariin barisgil ve hakkaniyete uygun bir se-
kilde ¢6zulmesi, sadece bitisik ve zit kiyis1 olan Devletler arasindaki
olas1 gatismalar1 bertaraf etmeyecek, ayn1 zamanda ilgili tGlkelerin deniz
yetki alanlarindaki kaynaklari kesfedip yararlanmalarmi saglayacaktir®®.
Diger bir muhtemel ¢6zim yaklasimi ise, tartismali bolgelerde zit veya
bitisik kiy1 devletleri arasinda denizde hidrokarbon veya balikgilik kay-
naklarinin kullanimi igin ortak gelistirme / yonetim alanlarinin olustu-

rulmasidir.
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