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Turk Ticaret Kanunu’nda yer alan sirastarya parasi, navlun sézlesme-
sinde esyanin yiikletilmesi/bosaltilmasi i¢in fazladan beklenilen siire icin
tasitan tarafindan 6denen bedele verilen isimdir. Sirastarya parasinin
sozlesmede belirlenmesi halinde elde edilen bedelin gelir niteligi tasidig
acik olmakla birlikte, slrastarya parasinin sézlesmede belirlenmemesi
durumunda gelir niteligi tasiyip tasimadiginin tartisilmasi gerekmekte-
dir. Bu bedelin niteliginin belirlenmesi vergi hukuku agisindan 6nem
tasir. Bu nedenle sirastarya parasinin irdelenerek gelir niteligi tasiyip

tasimadiginin vergi hukuku bakimindan cevaplanmasi gereken bir soru-

dur.
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ABSTRACT

Demurrage which is enacted in the Turkish Commercial Code, is the

name of the price which paid by the charterer for the extra time expected

Hakem denetiminden gegmistir.
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to be loaded/unloaded in freight contract. When demurrage determined
in the contract, then the amount called income. However, it should be
discussed that the demurrage is income or not when it is not determined
in the contract. Definition of demurrage is important for tax law. If it is
agreed that is an income, it will subject to tax law. For this reason, the
income definition of demurrage is a question that needs to be answer in

tax law.

Keywords: Demurrage, Definition of Income, Affreightment.

N
GIRIS

Turk Vergi Hukukunda, gelirin vergilendirilmesinde gelirin tanimi 0zel
bir 6nem arz emektedir. Herhangi bir nedenle elde edilen bir bedelin,
gelir niteligi tasiyip tasimadigi, gelir veya kurumlar vergisinin konusunu
olusturup olusturmayacagi; her iki vergi bakimindan da vergiyi doguran
olay sayilip sayilmayacagi bakimmdan anlam tasir. “Gelir” tanimi nele-
rin gelir olarak nitelendirilecegini, dolayisiyla da vergiye konu olacagini
netlestirir. En basit tanimiyla, gelir, belirli bir zaman araliginda satin
alma gliciinde meydana gelen artis olarak nitelendirilmekle birlikte! ver-
gi teorisinde geliri tanimlamaya yonelik teoriler s6z konusudur. Bunlar,

kaynak kurami, safi artis teorisi ve piyasa geliri teorisidir. Belirli bir

donemde elde edilen degerin, belirli bir kaynaktan dogarak alim gucu

1 Oncel, M. — Kumrulu, A. — Cagan, N.: Vergi Hukuku, Turhan Kitabevi, B. 26, An-
kara 2017, s. 236.
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olusturmas: kaynak kuramimi?, yikimltlerin mal varliklarinda herhangi
bir kaynaktan meydana gelen net artis safi artis teorisini®, safi artis teori-
sinin kabul ettigi baz1 gelirlerin piyasadan elde edilmemis olmas1 nede-
niyle vergi konusu disinda birakilmasi piyasa geliri teorisini* 6zetlemek-
tedir. Gelir Vergisi Kanunu’nun 1’inci maddesinde verilen tanima gore
ise, “Gelir bir gercek kisinin bir takvim yili icinde elde ettigi kazang ve

iratlarin safi tutaridr.”

Navlun Sézlesmeleri kapsaminda elde edilen gelirin Gelir Vergisi Kanu-
nu bakimindan ticari kazang, Kurumlar Vergisi Kanunu bakimindan ise
kurum kazanci olarak nitelendirilecegi agiktir. Gelir Vergisi Kanunu’nun
37’nci maddesinde yer alan “Her turli ticari ve sinai faaliyetlerden do-
gan kazanglar ticari kazangtir.” hikm( konuyu net bir bigcimde ortaya
koymaktadir. Calismanin tartismaya agtigi konu ise, siirastarya parasi
olarak Tirk Ticaret Kanunu’nda (TTK) diizenlenen bedelin gelir niteli-
ginde olup olmadigidir. Sirastarya parast gelir olarak nitelendirilecek
olursa, verginin konusunu olusturacak; ancak gelir olarak nitelendirilmez

ise bu vergi dis1 kalacaktir.
I. SURASTARYA PARASI

Sirastarya suresi, geminin yikleme veya bosaltma limaninda navlun
sozlesmesinde belirlenen yiikleme veya bosaltma siresinden fazla bek-

lemek zorunda kaldigr durumlarda, fazladan beklenilen slreye verilen

2 Qz, S.: Gelir Vergisinde Vergiyi Doguran Olay Elde Etme, Maliye ve Hukuk Ya-
yinlar1, Ankara 2006, s. 18.

8 Qg 18.
4 Basaran Yavaslar, F.: Gelir Vergilendirilmesinin Temelleri, Beta Basim Yayim
Dagitim, Istanbul 2003, s. 73-74.
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isimdir®. TTK 1154 ve 1170’inci maddelerde siirastarya siiresi diizen-

lenmektedir.

Sirastarya parasi ise Turk Ticaret Kanunu’nun 1155 ve 1171’inci mad-
delerinde dizenlenmektedir. Maddelerin 1’inci fikrasina gore “Siiras-
tarya suresi icin taswyana ‘stirastarya parasi’ édenir”. Bir baska anla-
timla srastarya parasi, navlun sézlesmesinde esyanin yikletilmesi veya
bosaltilmas1 sirasinda fazladan beklenilen sure igin tasitan tarafindan
0denen bedele verilen isimdir. Siirastarya parasinin beklenilmesi zorunlu
stirenin asilmasi1 nedeniyle 6denen para olarak ifade edilmesi de mim-

kiindar®.

Bu bedelin gelir veya kurumlar vergisine konu bir gelir olup olmadiginin
irdelenmesi gerekmektedir. Soyle ki, surastarya parasi iki sekilde s6z
konusu olabilmektedir: ilk halde TTK 1155 ve 1171’inci maddelerin
2’nci fikralarina gore, surastarya parasinin miktari sézlesme ile kararlas-
tirllmigsa, tasiyan, sozlesmede belirlenen/belirtilen miktar1 asan bir is-
temde bulunamaz. Buna gore, sirastarya parasi navlun soézlesmesinde
belirlenmektedir. Sirastarya siresi s6z konusu oldugunda s6zlesme hi-
kiimlerine gore bu para 6denmekte, sadece belirlenmis bedeli asan talep-
lerde bulunulamamaktadir. Ikinci halde ise TTK 1155 ve 1171’inci
maddelerin 3’iincii fikralarina gore, s6zlesmede miktar1 kararlastirilma-

migsa, SUrastarya parasi olarak yiikleme/bosaltma stresini asan bekleme

5 Tiysiiz, M.: “Deniz Ticaret Hukukunda Staryanin Baslamas1”, Gazi Universitesi
Hukuk Fakiltesi Dergisi, C. XVI, Y. 2012, S. 2, s. 38.

& Bozkurt, N.: “Tiirk Ticaret Kanunu Huktmleri Isiginda Demuraj ve Demuraj Gider-
lerinin Kiymete ve Vergilendirme Siirecine Yansimasi”, Mali C6zim Dergisi, Ey-
l0l-Ekim 2010, s. 226.
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nedeniyle, tasiyanin yaptigi zorunlu ve yararli giderler istenebilmektedir.
Bu durumda istenebilecek bedel, ancak tasiyanin yaptigi zorunlu ve ya-
rarli giderler olabilmektedir. Siirastaryanin navliun nedeniyle elde edilen
gelire yani vergi matrahina dahil edilip edilmeyeceginin tartismali oldu-
gu ifade edilmektedir ve bunun nedeninin siirastaryanin bir gesit tazmi-
nat veya ek navlun olarak nitelendirilmesinin yapilabilmesi seklinde
gosterilmektedir’. Tartisilmak istenen konu siirastarya parasinin sozles-
me ile belirlenmesi ve belirlenmemesi durumlarinin vergiye iliskin so-

nuglarmin ayni olup olmadigidir.

II. SURASTARYA PARASININ GELIiR OLARAK DEGERLEN-
DIiRILDiGi DURUMLAR

TTK 1155 ve 1171’inci maddelerinde diizenlenen haliyle siirastarya pa-
rast navlun soézlesmesinde belirlenmisse, tasiyan, sdzlesmede belirlenen
miktar1 asan bir istemde bulunamamaktadir. Bu durumda stirastarya pa-
ras1 olarak belirlenen deger tasitan tarafindan 0denecektir. Bu 6demede
belirlenen miktar, bir gesit cezai sart, tazminat veya ek navlun® olarak
ifade edilebilecegine iligkin tartigmadan bagimsiz olarak tasiyanin geli-
ridir. Bunun nedeni de sézlesme ile olasilik dahilinde 6ngoriilmiis bir
hizmet karsiliginda belirli bir bedel/lcret kararlagtirilmig olmasidir. Yar-
gitay’in goriisii de benzer sekildedir: “Siirastarya Ucreti, tasiyanin yuk-

leme ve bosaltma faaliyetleri sirasinda bekleme yiikiimliliigiiniin bir

7 Celikkaya, A.: “Tiirk Vergi Hukuku Agisindan Navlun Sézlesmelerinin Degerlendi-
rilmesi”, Ankara Universitesi Hukuk Fakiiltesi Dergisi, C. 54, Y. 2005, S. 1, s. 83.

8 Aydin, E.: “Kurumlar Vergisi Bakimmdan Yabanci Ulastirma Kurumlarinda Vergi-
lendirme Sorunlar1”, Marmara Universitesi iktisadi ve Idari Bilimler Fakiiltesi Der-
gisi, C. XXXVII, Y. 2015, S. I, s. 82-83.
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miktar uzatilmasi karsiliginda yapilan bir 6deme, diger bir ifadeyle tasi-
tana ait sozlesmeden dogan bir edimdir. Dolayistyla bu Ucret tasiyana
gemisini surastarya suresi sirasinda da ilgili faaliyetler icin hazur bu-
lundurulmasi karsitliginda 6denen bir (cret olup, kanun tarafindan di-
zenlenen, ancak 6deme sebebini sézlesmedeki taraflarin iradelerinden
alan bir ozellige sahiptir. Bir baska deyisle, slrastarya parasimin mahi-
yeti bir tazminat veya cezai sart degildir. Slrastarya borcunun dogmast
icin sadece tasitanmin navlun sézlesmesinden dogan hakkini kullanmast,
yani geminin siirastarya suresi zarfinda beklemesini talep etmesi yeterli-
dir. Burada tasitanin kusurlu olmas:, akdi ihlal etmesi séz konusu olma-
digi gibi tasryamn da bu strede geminin beklemesi yuziinden herhangi
bir zarara ugramis olmasi sart degildir. Surastarya parasi, tasiyanin
gemiyi yukleme veya bosaltma limaninda bir sire daha bekletmesinin
karsiligi olan bir Ucrettir, tazminat degildir.”® Dolayisiyla, sirastarya
parasinin gelir olarak nitelendirilmesinin temel nedeni sézlesmeye dayali
olarak elde edilmesidir. S6zlesme ile belirlenmis ve tasitanin tasiyana
odedigi bir bedel olmasi, bu bedelin gelir tanim1 iginde degerlendirilme-
sini; buna bagl olarak da verginin konusunu teskil etmesi sonucunu do-

gurmaktadir’®. Nitekim Maliye Bakanlig1 bir 6zelgesinde; “Siirastarya

® 11.HD, E. 2014/12287, K. 2015/11462.

10« . demurajin (sUrastarya Ucretinin), deniz tasimaciliginda yikleme ve bosaltma
islemlerinin belirlenen sireler icerisinde tamamlanamamas: halinde sozlesme uya-
rinca gemilerin fazladan beklemesi hali nedeniyle tasiyana 6denen icret olarak ta-
mmlandig, dolayistyla tazminat ya da cezai sart olmadigi, olayda da, demuraj uc-
reti, davaya konu esyalari tagsiyan geminin limanda fazladan beklemesi nedeniyle
beyannamenin tescil tarihinden 6nce davaciya fatura edilip davaci tarafindan
odendiginden 3065 sayili Kanunu'n 21'inci maddesi uyarinca katma deger vergisi-
nin matrahina dahil edilmesi gerektigi ...” Damistay 7. Dairesi, E. 2012/943, K.
2013/7556.
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adi altinda dizenlenen demuraj (demurraje) gemi ile yapilan tagimacilik
faaliyetinde mallarin tahmil ve tahliyesinin gec yapilmas: nedeniyle ge-
minin makul bir siirenin Gzerinde mesgul edilmesi gerekgesiyle tasiyana
tasitan tarafindan yapilan bir ek ddeme olup, bu 6deme kural olarak
bedelin icinde miitalaa edilmektedir. ”** bigiminde degerlendirme yapil-
mustir. Sozlesmede 6ngorilen olasilik gergeklesip edim ifa edildiginde,

alinan bedel/Ucretin gelir kabul edilecegine siiphe yoktur.

I11. SURASTARYA PARASININ GELIiR OLARAK DEGERLEN-
DIiRILEMEYECEGi DURUMLAR

TTK 1155 ve 1171’inci maddelerinde slirastarya parasinin belirlenmesi-
ne iliskin taraflar1 ilgilendiren énemli bir durum diizenlenmistir. Buna
gore, sozlesmede miktar1 kararlastirilmamigsa, strastarya parasi olarak
yiikkleme/bosaltma slresini asan bekleme nedeniyle, tasiyanin yaptigi
zorunlu ve yararli giderler istenebilir. Oysa anilan maddelerin ikinci fik-
ralarinda, tasiyanin sozlesmede belirlenen miktardan fazlasini talep
edemeyecegi diizenlenmistir. Sozlesmede agik¢a bir belirleme yapilmasi
durumunda siirastarya parasinin Yargitayin kararlari ve Maliye Bakanli-
ginin gortsiine gore sézlesmeye gore belirlenen bir bedel/lcret niteligi
tasimasina karsin sozlesmede agikga belirtilmedigi durumda istenebile-
cekler ancak ve ancak tasiyanin yiikleme/bosaltma slresini asan bekleme
nedeniyle yaptigi zorunlu ve yararl giderler olabilmektedir. Bu durumda
tartisilmasi gereken nokta sézlesme ile bir belirleme yapilmadigi durum-

larda 6denen slirastarya parasinin gelir niteligi tasiyip tagimayacagidir.

' Maliye Bakanligi Gelirler Genel Midiirliigiiniin 03.06.2004 tarih ve B.07.0.GEL.0.
55/5514-399/24977 sayili Ozelgesi.
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Konu bir baska yonden soyle degerlendirilebilir: taraflarin aralarinda
srastarya parasi i¢in bir belirleme yapmasi1 durumunda, 6denen (cretin
icinde tasiyanin yaptigi giderler 6nemsizlesmektedir. Burada giderlerin
karsilanmasinin disinda bir deger elde edilmektedir. Bu rakam anlasma-
ya gore giderlerden fazla olabilecegi gibi giderlerden az da olabilir'2,
Ustlenmek zorunda kalabilecegi masraflarin degerlendirmesini yapmak
tasityanin sorumlulugundadir. Taraflarin aralarinda belirledikleri rakam
bu 6zelligi ile giderlerden bagimsiz bir nitelik tasimaktadir. Bu 6zelligi,
onu navlun sozlesmesi iginde bir gelir olarak degerlendirilmesi gereklili-
gine tagimaktadir. Oysa sozlesme ile belirleme yapilmamasi durumun-
dan TTK’nin amir hikmU uyarinca istenebilecek olan siirastarya parasi
sadece zorunlu ve yararli giderler olabileceginden, bedel/ucret olarak
degerlendirilebilmesi tartigmali hale gelmektedir. Soyle ki, bu statlide
slrastarya parasi artik sézlesmeye dayali bir bedel/licret degildir. Kanun
hikmanden ileri gelen, tasiyanin giderlerinin 6denmesine iliskin bir
O6demeye doniismiistiir. Bu 6demenin tasiyan agisindan gelir niteliginde
olmasi igin giderlerin Uzerine ¢ikmasi veya sozlesmeye dayali olmasi
gerekir. Oysa sozlesmeye dayali olmadigi gibi giderleri agsmasi da kanu-

nen mumkiin degildir.

Sirastarya parasinin, taraflar arasinda sozlesme ile belirlenmedigi du-
rumlarda tasiyanin giderlerinin disinda bir 6deme olmamasi, bunun bir

ticari kazang olarak degerlendirilmesini tartismali hale getirmektedir.

12« bu durumda arnik siirastarya suresi icerisinde tasiyamin daha fazla zarara ugra-
digim iddia ederek talepte bulunmasimin yerinde olmadig, tasiyanmin artik bekleme
siiresinde daha fazla zarara ugrasa bile ancak slrastarya ucretini isteyebilecegi
.7 11. HD, E. 2015/2904, K. 2015/11599.

DEHUKAMDER - Cilt: 1/Say1: 2/Yil: 2018, s. 423-432



Dog. Dr. Cenker GOKER 431

Tasiyanin navlun soézlesmesi ile bir gelir elde ediyor olmasi, aralarinda
sOzlesme olmadigi icin tasitanin tasiyana slrastarya siresini astigi icin
6demek zorunda oldugu giderlerin niteligini gelire doniistiirmemektedir.
Bu kapsamdaki hali ile surastarya parasini bir gelir unsuru (ticari ka-

zang) olarak degerlendirmek de mimkin olmayacaktir.
SONUC

Turk Ticaret Kanununda diizenlenen siirastarya parasi yargi kararlari ve
Maliye Bakanlhiginin goriisleri ile sdzlesmeye dayali bir gelir olarak nite-
lendirilmektedir. Ancak taraflar arasindaki sozlesmede suUrastarya para-
smin belirlenmemesi halinde, tasitanin tasiyana 6demek zorunda oldugu
slirastarya parasi, sadece suresini asan yiikleme/bosaltma nedeniyle yapi-
lan zorunlu ve yararli giderlerden ibaret olacagindan, bu 6demenin “ge-
lir” olarak nitelendirilip nitelendirilmeyecegi tartismali hale gelmektedir.
Tasiyanin vergisel ddevleri agisindan bakildiginda; tasiyana yapilan Su-
rastarya parasimin zorunlu ve yararl giderlerden ibaret olmas: halinde,
bu giderler matrahin tespitinde “isle ilgili giderler” kapsaminda deger-
lendirilerek, indirim konusu yapilacagindan, 0denen sirastarya parasi
nedeniyle bir vergilendirme s6z konusu olmayacaktir. Ancak, tasiyana
Odenen slirastarya parasinin zorunlu ve yararli giderlerden fazla olmasi
halinde, verginin konusunu olusturan bir gelir unsurunun varlhig: tartis-
masin1 beraberinde getirmektedir. Bu tartisma, navlun sézlesmesinde
slirastarya parasinin belirlenmesi zorunlulugunun getirilmesi ile ¢ozim-
lenebilir. Ancak bu durum, kanun degisikligi gerektiren bir konudur.
TTK hikumleri degismedigi surece, tasitanin tasiyana aralarindaki s6z-

lesmede hiukim olmadig: icin 6demek zorunda kalacag slirastarya para-
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sinin, tagtyanin geliri olup olmadigs; tasitanin s6z konusu 6demeyi, mat-
rah tespitinde gider olarak indirip indiremeyecegi noktasinda tartismalar

devam edecektir.
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INCOME CHARACTERISTIC OF DEMURRAGE
Assoc. Prof. Dr. Cenker GOKER”
ABSTRACT

Demurrage which is enacted in the Turkish Commercial Code, is the
name of the price which paid by the charterer for the extra time expected
to be loaded/unloaded in freight contract. When demurrage determined
in the contract, then the amount called income. However, it should be
discussed that the demurrage is income or not when it is not determined
in the contract. Definition of demurrage is important for tax law. If it is
agreed that is an income, it will subject to tax law. For this reason, the
income definition of demurrage is a question that needs to be answer in

tax law.

Keywords: Demurrage, Definition of Income, Affreightment.

*k*k

INTRODUCTION

In Turkish Tax Law, the point that has importance in the taxation of in-
come is the “definition of income”. Whether a remuneration earned for
whatever reason has the characteristic of an income is significant with

regard to income or corporate tax. With the concept of "definition of

Faculty Member, Ankara University, Faculty of Law, Department of Fiscal Law
(ORCID ID: orcid.org/0000-0002-2373-8791)
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income", it would become clear what would be considered as income,
and thus what would be subject to taxation. Income can be defined as the
increment in purchasing power within a certain period®. With reference
to this definition, there are theories in tax law used to determine income.
These are the source theory, net increase theory, and market-income
theory. The source theory is summarized as the formation of purchasing
power, originating from a source, by the remuneration earned within a
certain period?; the net increase theory by the net increment from any
source in the assets of taxpayers®; and the market-income theory by the
rendering some remunerations, considered as income in the net increase
theory, exempt from taxation since they are not earned in the market,
differently from the wider perspective of the net increase theory that
considers market earned remunerations as income*. According to the
definition provided in Article 1 of the Income Tax Law "Income is the
net amount of earnings and revenues acquired by a real person within a

calendar(fiscal) year."

It is obvious that the income earned by freight contracts shall be consid-
ered as commercial profit with regard to the Income Tax Law, and as the
profit of the company with regard to Corporate Tax Law. The provision

"Profits arising from all kinds of commercial and industrial activities

1 Oncel, M. — Kumrulu, A. — Cagan, N.: Vergi Hukuku, Turhan Kitabevi, 26th ed.,
Ankara 2017, p. 236.

2 Qz, S.: Gelir Vergisinde Vergiyi Doguran Olay Elde Etme, Maliye ve Hukuk Ya-
yinlar1, Ankara 2006, p. 18.

3 0Oz 18.
Basaran Yavaglar, F.: Gelir Vergilendirilmesinin Temelleri, Beta Basim Yayim
Dagitim, Istanbul 2003, p. 73-74.
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are commercial profits." in Article 37 of the Income Tax Law summa-
rizes the issue. The issue brought into question by this study is whether
the remuneration regulated in the Turkish Commercial Code (TCC) as
demurrage has the characteristic of income. If demurrage is to be con-
sidered as income, it would be subject to tax laws; but if it is not consid-

ered as such, this remuneration should be assumed exempt from tax.
I. DEMURRAGE

Demurrage, in a freight contract, is the extra time stayed for the load-
ing/unloading of a ship from the normal period, in the ports of shipment
or discharge®. In Articles 1154 and 1170 of the TCC, the demurrage pe-

riods are regulated.

The demurrage cost is regulated in Articles 1155 and 1171 of the Turk-
ish Commercial Code. According to the first paragraphs of the articles
"Demurrage cost is paid to the carrier for the demurrage period™. Put it
differently, demurrage is the term referring to the remuneration paid by
the charterer for the undue delay for the loading/unloading of a cargo in
a freight contract. It is also possible to express demurrage as the cost to

be paid since the normally allowed period is exceeded®.

This cost should be scrutinized whether it is subject to income tax or

corporate income tax. Id est, demurrage can be approached from two

5 Tiysiiz, M.: "Deniz Ticaret Hukukunda Staryanin Baslamas1”, Gazi Universitesi
Hukuk Fakdltesi Dergisi, Vol. XVI, Y. 2012, Iss. 2, p. 38.

6 Bozkurt, N.: "Turk Ticaret Kanunu Hukimleri Isiginda Demuraj ve Demuraj Gider-
lerinin Kiymete ve Vergilendirme Surecine Yansimas1", Mali C6zim Dergisi, Sep-
tember - October 2010, s. 226.
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different perspectives: firstly, according to the second paragraphs of Ar-
ticles 1155 and 1171 of the TCC, if the amount of the demurrage is de-
termined/stated in the freight contract, an amount surpassing the one
determined in the contract could not be demanded by the carrier. Ac-
cordingly, demurrage is determined in the freight contract. When demur-
rage occurs, the cost is paid pursuant to the provisions of the contract but
demands surpassing the determined demurrage could not be demanded.
Secondly, according to the third paragraphs of Articles 1155 and 1171 of
the TCC, if the amount is not determined in the contract, the necessary
and profitable expenses paid by the carrier due to undue delay in load-
ing/unloading could be demanded. In such a situation, the amount that
can be demanded is the necessary or profitable expenses by the carrier. It
Is argued that it is controversial whether demurrage could be included in
the income earned with the freight, in other words to the tax assessment;
and the reason for this controversy is assumed that demurrage can be
considered as a kind of indemnity or a collateral freight’. The topic to be
discussed is that whether the consequences of the cases, in which demur-
rage is determined in the contract or it is not determined in the contract,

with regard to tax are the same or not.
I1. CASES IN WHICH DEMURRAGE IS ASSESSED AS INCOME

If the demurrage, as it is regulated in Articles 1155 and 1171 of the
TCC, is determined in the freight contract, a demand surpassing the

amount determined in the contract could not be demanded by the carrier.

T Celikkaya, A.: "Turk Vergi Hukuku Agisindan Navlun Sézlesmelerinin Degerlendi-
rilmesi", Ankara Universitesi Hukuk Fakiiltesi Dergisi, Vol. 54, Iss. 1, 2005, p. 83.
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In this case, the amount determined as demurrage shall be paid by the
charterer. The amount determined for this payment is the income of the
carrier, independently from the controversy that it might be assessed as a
kind of penal cause, indemnity or collateral freight®. The reason for this
is that a certain price is determined for a service deemed within bounds
of possibility by the contract. The opinion of the Supreme Court is simi-
lar: "Demurrage is a payment made to in return of a certain prolonga-
tion of the liability of waiting of the carrier during loading and unload-
ing operations, in other words, it is a contractual performance of the
charterer. Therefore, this remuneration is a price paid to the carrier in
return of keeping the ship ready during the relevant operations in the
demurrage period, and it is regulated by the law, however, its causa
solvendi arises from the will of the contract parties. Put it differently,
demurrage does not have a nature of indemnity or penal cause. For de-
murrage debt to arise, it is sufficient for the charterer to use its contrac-
tual right, in other words, to demand the ship to wait during demurrage.
It is not necessary for the carrier to suffer a loss due to the delay of the
ship as well as it is not necessary for the charterer to impair the con-
tract. Demurrage is a remuneration in return for the waiting of the ship,
by the carrier, in the ports of loading or discharge, it is not an indemni-
ty."® The reason for it to be assessed as income is that it is earned con-

tractually. It is assessed in the determination of income as it is a remu-

8 Aydin, E.: "Kurumlar Vergisi Bakimindan Yabanci Ulastirma Kurumlarinda Vergi-
lendirme Sorunlar1", Marmara Universitesi Tktisadi ve Idari Bilimler Fakiiltesi Der-
gisi, Vol. XXXVII, Iss. 1, Year 2015, pp. 82-83.

°® Decision no. E. 2014/12287, K. 2015/11462 of the Law Department no. 11 of the
Supreme Court.

DEHUKAMDER - Volume: 1/Issue: 2/Year: 2018, p. 433-442



438 Income Characteristic of Demurrage

neration defined in the contract and paid to the carrier by the charterer,
and it is subject to tax law°. Hence, the Ministry of Finance makes the
following remark in a special notice: "Demurrage cost regulated under
demurrage is an additional payment by the charterer to the carrier for
the reason that the ship is occupied over a reasonable period due to the
delay in the loading and unloading of the cargo in maritime transporta-
tion activities, and this payment is considered in the remuneration."!
When the possibility anticipated in the contract occurs and the perfor-
mance is exercised, there is no doubt that the price earned in return

would be considered as income.

I11. CASES IN WHICH DEMURRAGE CANNOT BE ASSESSED
AS INCOME

A situation significant for the parties is regulated about the determina-
tion of demurrage in Articles 1155 and 1171 of the TCC. Accordingly, if
the amount is not determined in the contract, the necessary and profita-
ble expenses made by the carrier could be demanded as demurrage due
to delay surpassing the loading/unloading period. On the other hand, the
second paragraphs of the articles, it is regulated that the carrier cannot

10 » _that demurrage (demurrage cost) is defined as the remuneration paid to the
carrier due to the undue delay of the ships pursuant to the contact in cases the loa-
ding and unloading operations are not completed in the determined periods in ma-
rine transportation, therefore it is not an indemnity or a penal cause; and in the
concrete case the demurrage should be included in the value-added tax assessment
pursuant to Article 21 of Law no. 3065, since the demurrage, as the ship carrying
the cargo subject to the suit waited at the port for an extra time, was invoiced to the
plaintiff and paid by the plaintiff." Decision no. E.2012/943, K. 2013/7556 of the
Department no. 7 of the Council of the State.

11 Special Notice no. B.07.0.GEL.0.55/5514-399/24977 dated 03.06.2004 by the Mi-
nistry of Finance, General Directorate of Revenues.
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demand an amount surpassing the amount determined in the contract.
When an explicit determination is present in the contract, demurrage has
the characteristic of a contractual remuneration according to the deci-
sions of the Supreme Court and the opinions of the Ministry of Finance.
However, in cases in which it is not determined in the contract, the
amount to be demanded can only be the necessary and profitable ex-
penses made by the carrier due to delay surpassing the loading/unloading
period. In this case, the point to be scrutinized is that whether demurrage
paid in absence of a contractual determination has the characteristic of

income or not.

The issue can be assessed from a different perspective as follows: when
a determination is made between the parties for the demurrage, the ex-
penses made by the carrier become less important within the price paid.
Here, another income is earned apart from the covering the expenses.
This amount can be more than the expenses or less than the expenses,
depending on the contract!2. It is the carrier's liability to make the as-
sessment of the expenses it would be obliged to cover. Accordingly, the
amount determined by the parties has a characteristic independent from
the expenses. This characteristic renders the requisite for demurrage to
be assessed as an income in the freight contract. On the other hand, as
the demurrage to be demanded can be the necessary and profitable ex-

penses pursuant to the mandatory provision of the TCC, in absence of a

12 _in this case, it is not just to make demand claiming that the carrier suffered more
loss during demurrage, and the carrier can only demand the demurrage cost, alt-
hough it suffers more loss in the overdue period..." Decision No. E. 2015/2904, K.
2015/11599 of the 11. Civil Chamber of the Court of Cassation.

DEHUKAMDER - Volume: 1/Issue: 2/Year: 2018, p. 433-442



440 Income Characteristic of Demurrage

contractual determination, it becomes controversial to assess as income.
Put it differently, in this character, demurrage is not a contractual in-
come. It has transformed into a payment, by act of law, for covering the
expenses of the carrier. For this payment to have income characteristic
for the carrier, it should exceed the amount expenses or it should be con-
tractual. However, it is not possible legally to exceed the expenses as

well as it is not contractual.

In cases, where the demurrage is not contractually determined between
the parties and thus it is not a payment other than the expenses of the
carrier, makes the assessment of commercial profit controversial. Earn-
ing an income by the carrier with a freight contract does not turn the
character of the expenses, which are paid by the charterer to the carrier
for surpassing demurrage in absence of a contract, into an income. This
does not answer the definition of income which is designated as the in-
crement in purchasing power within a certain period3. In its current state
in this context, it would not be possible to assess demurrage as commer-

cial profit.
CONCLUSION

Demurrage, which is regulated in the Turkish Commercial Code, is as-
sessed as a contractual income pursuant to the judicial decisions and the
opinions of the Ministry of Finance. However, when a determination is
not made for demurrage in the contract between the parties, it becomes

controversial whether the payment would be considered as income, as

13 Oncel — Kumrulu — Cagan, 236.
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the demurrage to be paid by the charterer to the carrier is only the neces-
sary and profitable expenses made for overdue loading/unloading. This
controversy can be resolved by imposing the obligation for the determi-
nation of demurrage in the freight contracts. However, this requires an
amendment to the law. Unless the TCC provisions change, the assess-
ment that the demurrage, required to be paid by the charterer to the car-
rier since there are not any contractual provisions, is not an income to
the carrier, and it would be impossible to assess this payment as com-
mercial profit in the income tax system, and as profit of company in the

corporate income tax system.
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