ULUSLARARASI DENIZCIiLiK ORGUTU HUKUK
KOMITESININ 104. DONEM TOPLANTISININ
DEGERLENDIRILMESI

(EVALUATION OF THE 104TH SESSION COMMITTEE OF THE LEGAL
COMMITTEE OF THE INTERNATIONAL MARITIME ORGANIZATION)

Dog. Dr./Assoc. Prof. Dr. ismail DEMIR"

I. GIRIS

Uluslararas1 Denizcilik Orgutii (IMO: International Maritime Organiza-
tion) Hukuk Komitesi’nin (Komite) 104. Donem Olagan Toplantisi,
26.4.2017 14 29.4.2017 tarihleri arasinda Londra’daki IMO Merkezinde
Ganali Dr. Kofi Mbiah baskanliginda gerceklestirilmistir. Toplantiya
Ankara Universitesi Hukuk Fakiiltesi Deniz Hukuku Anabilim Dali Bas-
kan1 Prof. Dr. Hakan KARAN ile ayn1 anabilim dali 6gretim Uyesi Dog.
Dr. Ismail DEMIR birlikte katilmislardir.

I1. GUNDEM KONULARI

A) 2010 TARIHLI TEHLIKELI VE ZARARLI MADDELERIN
DENIiZ YOLUYLA TASINMASINA ILISKIN ZARARLAR-
DAN SORUMLULUK VE TAZMINATA DAIR MILLETLE-
RARASI SOZLESME’NIN (2010 HNS) YURURLUGE GIR-
MESININ KOLAYLASTIRILMASI VE UYUMLU SEKILDE
YORUMLANMASI

2010 HNS Yazigma Grubunun faaliyetleriyle ilgili olarak Yazigma Gru-

bu Koordinatori Kanadali Mr. Frangois Marier tarafindan Komite’ye

Ankara Universitesi Hukuk Fakiiltesi Deniz Hukuku Anabilim Dali Ogretim Uyesi
ve Ankara Universitesi Deniz Hukuku Uygulama ve Arastirma Merkezi Mudir
Yardimeisi (isocukdemir@hotmail.com).
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LEG 104/3 simgeli bir rapor sunulmustur. Raporda HNS olaylarina dair
bazi senaryolarm yer aldigi bir sunum taslagi, 2010 HNS’nin yiirtirligi
ve uygulanmasina yonelik bir karar taslag: ile seminer programina yer

verilmistir.

Komite’ye 2010 HNS’ne Avrupa Konseyi Uyesi devletlerin taraf olma

sireclerine iliskin olarak alinan son kararlardan bilgi verilmistir.

Komite, bu glindem maddesinde yer alan konularla ilgili olarak kurulan
Yazim Komitesi’nin sunmus oldugu LEG 104/WP.3 simgeli raporu genel

olarak uygun gormiis, mizakerelerin sonucunda asagidaki kararlari almustir:
(1) HNS olaylarina iligskin senaryolara dair sunum onaylanmustir.

(2) 2010 HNS’nin yiiriirlige girmesini kolaylagtirmak amaciyla ha-
zirlanan Karar taslagi kabul edilmistir. Karar taslagi, IMO Konse-
yi’nin 118. ve Genel Kurul’un 30. Dénem Olagan Toplantisina

sunulacaktir.

(3) HNS Yazisma Grubunun g¢alismalarina, 1992 tarihli Petrol Kirli-
liginden Dogan Zararin Hukuki Sorumluluguna iliskin Sozles-
me’ye (1992 CLC) veya 2010 HNS kapsaminda sigorta sertifika-
larmin ¢ikartilmasi hususunda yetki devri yapilmasina referans

yapilmasina gerek yoktur.

(4) HNS 2010 Karar Taslaginda, Komite’nin Genel Kurula bildirim-
de bulunurken HNS 2010’un kabulu ve uygulanmasini kolaylas-
tirma hususunda uygulamada karsilasilan sorunlar ve gergeklesti-

rilen ilerlemelere deginen bir hilkim yer almalidir.
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()

(6)

()

Komite’nin 105. D6nem Toplantisi ile Uluslararas: Petrol Kirlili-
gi Tazmin Fonlarinin (IOPC: International Oil Pollution Fund)
toplantilariyla baglantili sekilde iki glnlik bir seminer dizen-
lenmesi ile bolgesel ve diger seviyedeki toplantilarin teknik isbir-
ligi acisindan icerikleri itibariyla onceliklerinin degerlendirilmesi

uygun gorilmiistiir.

HNS Yazisma Grubunun yetkisinin uzatilmas: uygun gorilme-

mistir.

Uye devletler, 2010 HNS’yi miimkiin oldugunca kisa siirede

onaylamalar ve yiiriirliige koymalar1 hususunda tesvik edilmelidir.

B) 2006 DENIZ iS SOZLESMESI’NDE (2006 MLC) YAPILAN

DEGISIKLIKLERIN HAYATA GECIRILMESI CERCEVESIN-
DE GEMI ADAMLARININ TERK EDILMELERI HALINDE
MALI GUVENCE HUKMU iLE GEMi ADAMLARININ CiS-
MANI ZARARA UGRAMALARI VEYA OLUMLERI DOLA-
YISIYLA AKDI TALEPLERLE ILGILI OLARAK DONA-
TANLARIN SORUMLULUKLARI

Uluslararas1 Calisma Orgiitii’niin (ILO: International Labour Organiza-

tion) Haziran 2014 ayinda gerceklestirilen 103. donem yillik toplanti-

sinda, gemi adamlarinin terk edilmeleri durumunda daha gugli sekilde

korunmalari ile 6lumleri veya uzun sureli sakatlik hallerinde kendilerine

ve ailelerine tazminat 6denmesi igin mali glivence saglanmasina dair

Deniz Is Soézlesmesi’'nde (MLC 2006: Maritime Labour Convention)
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bazi degisikliklerin yapilmasina karar verilmistir. Bu degisiklikler,
18.01.2017 tarihinde yiiriirliige girmistir.

ILO Sekretaryasi tarafindan Komite’ye asagidaki hususlarda bilgi verilmistir:

(1) MLC 2006’ya taraf devletlerin sayis1 82’ye ulasmistir. Diger Uye

devletlerin de S6zlesme’yi imzalamalari tesvik edilmektedir.

(2) MLC 2014 degisikliklerine gore, mali glivence sertifikasinin veya
mali guvence veren kisiler tarafindan diizenlenen ve mali guven-
cenin mevcudiyetini ispatlayan diger belgelerin Taraf Devletlerin

bayragini geken gemilerde tasinmasi zorunludur.

(3) MLC 2014 ile ihdas edilen yeni sartlarin terkedilmis gemilerin sa-
yisin1 azaltma konusunda énemli bir etkiye sahip olacagi hususun-
da yiksek beklenti vardir. Bu yilin sonundan itibaren ILO denetim

mekanizmalar islemeye baglayacaktir.

(4) MLC 2014 degisikliklerinin yiiriirliige girmesinden itibaren on bir
yeni terk olay1 meydana gelmistir. Bu degisikliklerinin yiiriirliige
girdigi 18.01.2017 tarihinden itibaren bildirilen olaylarin birgogu-
nun oldukca karmagsik ve ¢ozimunun zor oldugu anlagilmaktadir.
On bir olaym altisinda donatan, MLC 2014 degisikliklerinin ge-

tirmis oldugu sigorta zorunluluguna uymamastir.

Ocak 2017 itibariyla, gemi adamlarinin terk edilmelerine iligskin glincel-
lenmis IMO/ILO Miisterek Veri Tabani Komite’ye sunulmustur. Veri
tabaninda 248 adet terkedilmis ticaret gemisi ile 2006’ya kadar uzanan

dénem icin, hala ¢oziimlenmemis bazi olaylara yer verilmistir.
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Mizakereler sonucunda Komite, asagidaki sonuglara varmistir:

1)

@)

(3)

(4)

Komite, gemi adamlarinin terk edilmelerine iliskin IMO/ILO
Miisterek Veri Tabanmin giincellenmesine iligkin bilgileri not
almig, gemi adamlarinin terk edilmeleri veya 6lumleri ya da
cismani zararlara maruz kalmalar1 dolayisiyla mali glvence

hikmne iliskin MLC tadilatlarinin faydalarina vurgu yapmustir.

Komite, terk olaylarinda gemi adamlarinin haklarinin korun-
masina yonelik gucli kararliligin1 ve IMO/ILO Miisterek Veri
Tabanina gerekli bilgilerin tam olarak yuklenmesini saglamanin
sadece bayrak devletlerinin degil, fakat ayn1 zamanda liman
devletleri ve ilgili diger taraflarin da sorumlulugunda oldugunu
ifade etmistir. Gerekli bilgilerin veri tabaninda yayimlanmasin-
dan once bayrak devleti ile iletisime gecilmeli ve istisareler ya-

pilmalidir.

ILO veri tabaninda gosterilen aktif olmayan olaylarla ilgili ola-
rak, herhangi bir zaman smir1 getirilmemeli, hatta daha fazla bir
glincelleme yapilamayacak olsa bile bu olaylar veri tabaninda
resmi olarak kapatilmamalidir. Ayrica, meseleye iligkin uyus-
mazlik devam etmekte ise, ihtilafli olaylar (disputed) kismen

¢oziimlenmis (partly resolved) olaylar olarak degistirilmemelidir.

IMO, ILO ile birlikte IMO/ILO Miisterek Veri Tabaninin fonk-
siyonel héle getirilmesini saglamak icin daha fazla calisma

yapmalidir.
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C) DENiZ KAZASI OLAYLARINDA GEMI ADAMLARINA
ADIL MUAMELE YAPILMASI

Komite’ye Uluslararas1 Tasima Iscileri Federasyonu (ITF: International
Transport Workers’ Federation) tarafindan LEG 104/5 simgeli bir rapor
sunularak ‘2006 Tarihli Bir Deniz Kazas1 Olayinda Gemi Adamlarina
Adil Muamele Yapilmasina Dair Rehber Kurallar”in (Rehber Kurallar)
uygulanmasina iligskin 23.06.2017 tarihinde Londra’da kendilerince du-

zenlenen bir gunluk seminer hakkinda bilgi verilmistir.

Cok sayida devlet, seminerin yapilmasina yonelik desteklerini ifade ede-
rek, seminerde Rehber Kurallar’in ulusal mahkemelerce kendi yargi sis-
temlerine gore bir esas olarak uygulanmasi ve yorumlanmasi hususunun
tartigilmasi gerektigini belirtmislerdir. Baz1 delegeler ise Rehber Kural-

lar’mn kendi ulusal mevzuatlar gergevesinde uygulandigini bildirmislerdir.

D) IMO BELGELERININ UYGULANMASIYLA BAGLANTILI
TAVSIYE VE REHBERLIK

1- 1992 CLC ve 2010 HNS’ye Gore Sigorta Sertifikalarinin

Duzenlenmesinde Yetki Devri

Komite’ nin bir énceki toplantisinda, 1992 CLC ve 2010 HNS kapsamin-
da sigorta sertifikalarinin diizenlenmesi igin yetki devrine imkan veren
bir Genel Kurul Kararmin hazirlanmasina yonelik olarak Fransa’dan Mr,
Fabien Joret koordinatorliigiinde bir Oturumlar Arast Yazisma Grubu

kurulmasina karar verilmistir. Bu baglamda Yazigsma Grubu Karar1 ve
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ekinde yer alan Genel Kurul Taslak Kararina iliskin olarak LEG 104/6/1

simgeli rapor gorisiilmistiir.

Yazigma Grubu, yetki devri durumunda, diger konularin yani sira ilgili
devletin sorumlulugunu da tartismis, sonucta yetki devrinin yetki dev-
rinde bulunan devletin potansiyel sorumlulugu Uzerinde herhangi bir
etkiye sahip olmamasi gerektigine karar vermistir. Yazisma Grubu, ayri-
ca, yetki devrinin gergeklestirilmesinde Taninmis Kuruluslar Kodu’nun
(Code for Recognized Organizations: RO Kodu) rehberlik saglayabile-
cegi goriistini dile getirmis, bu gergevede RO Kodunun yetki devri me-
selesinde yeterli olup olmayacagi hakkinda Deniz Giivenligi Komite-

si’nden (MSC) goriis alinmasini onermistir.

RO Kodunun kapsamiyla ilgili olarak ve Komite’nin istegi izerine Sek-
retarya, birgok devletin Kodun emredici hale getirilebilmesi igin ilgili
uluslararasi sozlesmelerde degisiklik yapilmasimin gerekli oldugu yo-
nindeki goriislerinde hakli olduklarina isaret etmistir. Bununla birlikte
Sekretarya, RO Kodu’nda kullanilan dilin 1992 CLC ve 2010 HNS s6z
konusu oldugunda emredici nitelikte degilken, taninmig kuruluslara yetki
devri yapilmasina iliskin olarak yeterince esnek ve genis oldugunu belir-

tilmistir.

Komite, miizakerelerin sonucunda RO Kodu’nun yetki devrine iliskin
hikumlerinin uygulanmasi agisindan MSC’den goriis alinmasinin gerek-
li olmadigina ve Taslak Genel Kurul kararinda bazi yazim sorunlarinin

mevcut olmasi sebebiyle bir Yazim Grubu kurulmasina karar vermistir.

DEHUKAMDER - Volume: 1/Issue: 2/Year: 2018



452 Uluslararas: Denizcilik Orgiiti Hukuk Komitesinin 104. Donem Toplantisinin
Degerlendirilmesi

Bilahare sunulan Yazim Grubu Raporu, Komite tarafindan uygun go-

rilmiistiir.
2- Fal Sozlesmesi Eklerinin Statlisiine Dair Hukuki Mitalaa

Uluslararas1 Deniz Trafiginin Kolaylastirilmasina Dair S6zlesme (FAL:
Convention on Facilitation of International Maritime Traffic) eklerinin
hukuki statusine iliskin olarak Sekretarya tarafindan Komite’ye 104/6/2
simgeli bir rapor sunulmustur. Komite, s6z konusu eklerin stattistindeki
karisikligin esas olarak 2016 yilinda FAL.12(40) sayili kararla kabul
edilen FAL Sozlesmesi’nin konsolide edilmis versiyonunun, sadece 1

numaral eki ihtiva etmesinden kaynaklandigini belirtmistir.

Meseleye iligkin gesitli delegelerce ayrintili yorumlar yapilmistir. Miza-
kerelerin sonucunda Komite, meseleyi ¢ozmek igin en uygun yontemin,
Fal Komitesi’nin nihai olarak ekleri degistirmek yerine, onlarm konsoli-
de edilmis bir yorumunu yayimlamak olduguna karar vermistir. Ancak
Komite, ¢alismanin FAL Komitesi’nin 42. Donem Toplantisina sunul-
masi amaciyla Komite’nin 105. Dénem Toplantisina kadar bitirilmesini
istemistir. Bu baglamda, resmi bir yazisma grubu kurulmasina gerek
kalmaksizin, Uye devletlerin resmi olarak ve oturumlar arasinda istisare
yapmalart ile Komite’nin bir sonraki toplantisina eklerin statiisti hakkin-
da gerekli bilgileri sunmalar1 tegvik edilmistir. Bununla birlikte Komite,
ihtiyag ortaya ciktigi takdirde meselenin daha kapsamli ve derin sekilde
tartisilmasini saglamak igin gelecek toplantisinda yazisma grubu kurula-

bilecegini vurgulamistir.
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E) DENiZ HAYDUTLUGU

Komite’ye Sekreterlik tarafindan “Somali Kiyilarindaki Deniz Haydut-
luguna Iliskin Iletisim Grubunun” ¢alismalara dair LEG 104/7 simgeli
bir rapor sunulmustur. Ayrica, Sekretarya Komite’yi Aden Korfezi ve
Somali kiyilarindaki deniz haydutlugu olaylarinda yasanan artislarla
ilgili ITF’in endiseleri hususunda bilgilendirmistir.

Iran, LEG 104/7 simgeli raporla ilgili olarak, baz1 konularin agikliga
kavusturulmasi gerektigini ortaya koyan bir beyanatta bulunmustur.

fran’1n, beyanatinda asagidaki hususlara yer vermistir:

(1) Cibuti Kodu, oncelikle deniz haydutlugu konusu icin kaleme
alinmistir. Bu Kod, Somali kiyilarinin 6tesinde gergeklestirilen
deniz haydutlugu faaliyetleriyle micadele eden devletler ve 0r-
gutler arasindaki eylemlerin koordinasyonu ve tartisilmasini ko-
laylastirmak i¢in 2008 tarihli ve 1851 sayili Birlesmis Milletler

Guvenlik Konseyi kararindan dogmustur.

(2) Cibuti Kodu’nun kapsaminin genisletilmesine dair Birlesmis
Milletlerce yeni bir zorunluluk getirilmemistir. Aksi s6z konusu

ise, bu geniglemenin gerekgesinin ne olacagmin bilinmesi gerekir.

(3) Meseleye iliskin olarak herhangi bir sekilde ilgili diger ulusla-
rarast dizenlemelerle diiplikasyon olmamali, Cibuti Kodu’nun
kapsaminin genisletilmesi, uluslararasi duzenlemeleri etkile-

memelidir.
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(4) Cibuti Kodu’nda “denizde diger yasa dis1 faaliyetler” gibi be-

lirsiz kelime ve deyimler kullanilmamalidir.

Hindistan delegesi, deniz haydutlugundan magdur olanlarin kurtarilmast,
sikintilarinin giderilmesi ve rehabilitasyonuna temas eden LEG 104/7/1

simgeli bir rapor sunarak, asagidaki iki meseleyi glindeme getirmistir:

(1) Gemi adamlarinin serbest birakilmalari, kurtarilmalari, refahla-
r1, tibbi destek almalar1 ve Ucretlerinin édenmesi icin ilgili ma-
kamlar tarafindan yapilan cabalara iliskin olarak yetersiz ve

giincellenmemis bilgilerin mevcudiyeti.

(2) Gemi adamlarinin hizmet sozlesmelerinin genellikle G¢ ile alt1
ay arasinda degismesi sebebiyle, onlarin tutuklu kaldig: siirede
cogunlukla hizmet sézlesmelerinin dolacak olmasinin, Ucretle-

rin elde edilmesi 6niinde engel olusturmasi.

Komite, birinci konuya esasen Somali Kiyilarinin Otesindeki Sulardaki
Gemilere Karis deniz Haydutlugu ve Silahli Soyguna iliskin A.1044(27)
sayili Genel Kurul Kararinin 8(1) numarali paragrafinda temas edildi-

ginden yeni bir sirkiler ¢ikartilmasina gerek gormemistir.

Ikinci konuyla ilgili olarak MLC 2006’ya gére kurulan 1LO Ozel Ugli
Komite Calisma Grubu’nun halen mesele zerinde ¢alismalarini yiirQt-
tiigli ve c¢alisma sonuglarmi bir sonraki toplantiya kadar Komite’ye su-
nacagi tespit edilmistir. Dolayisiyla, Komite, bu asamada yapilacak bir

sey bulunmadigina karar vermistir.
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F) IMO BELGELERINDEKI IDARI YUKLERIN AZALTILMA-
SINA YONELIK ONERILER

Bu gindem maddesiyle ilgili olarak Sekretarya tarafimdan Komite’ye
LEG 104/9 simgeli bir rapor sunulmustur. Sekretarya, Komite’nin énce-
ki oturumunda idari sartlarin azaltilmas1 amaciyla kurulan Ozel Yiiritme
Kurulu’nun idari agidan yik teskil eden her bir sartla ilgili 6nerilerini
Sekretarya’nin analizine sundugunu hatirlatmistir. Bir 6nceki toplanti-
sinda Komite nin Sekretarya’dan Yolcularin ve Bagajlarinin Deniz Yolu
ile Tasinmasina iliskin Atina Sézlesmesinin 2002 Protokolii (2002 Atina
Protokolii), 2007 tarihli Enkaz Kaldirmaya Iliskin Nairobi Sozlesmesi
(2007 Nairobi Sozlesmesi) ve 2010 HNS’ye gore gemilerde tasinmasi
gerekli olan sigorta sertifikalarmu listeye dahil etmesini istedigi bildirilmistir.

Komite, gemilerde tasinmasi gereken belgeler ve sertifikalarin listesine
dair FAL.2-MEPC.1-MSC.1-LEG.1 simgeli konsolide edilmis Sirkuler
Taslaginin, Deniz Cevresini Koruma Komitesi (MEPC: Marine Envi-
ronment Protection Committe) ve FAL Komitesi tarafindan onaylandi-
g1, ancak 2010 HNS’nin yiiriirlige girmemesi sebebiyle HNS sertifi-
kasinin s6z konusu listeden ¢ikartildigini bildirmistir. Komite, bu sekilde

listeyi revize ederek Sirkiler Taslagini onaylamustir.

G) SOZLESMELERIN VE HUKUK KOMITESI CALISMALARI
SONUCU KABUL EDILEN DIGER ANLASMA BELGELERI-
NiN STATULERI

Komite, milletleraras: sozlesmeler ile kendi galismalar1 sonucu kabul

edilen diger belgelerin statuleriyle ilgili olarak LEG 104/11 simgeli ra-
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poru goriismiistiir. Kanada, Avustralya, Yeni Zelanda, Kore, Finlandiya,
Guney Kibris, Yunanistan, Tayland, Nijerya, Birlesik Arap Emirlikleri,
Bruni ve Endonezya delegeleri, llkelerinde IMO belgelerinin yiirtirliige

girmesi ve onaylanmasina iliskin gelismeler hakkinda bilgi vermislerdir.

Komite, Norveg’in 21.04.2017 tarihinde 2010 HNS’ne taraf olmak icin
onay belgesini toplam katki saglayici yuklerin miktarina dair verilerle
birlikte IMO’ya tevdi ettigini, boylece henuz sadece bir devletin taraf
sifatin1 kazandigini belirtmistir. Komite, tyeleri 2010 HNS’nin yani sira
2002 Atina Protokoll, 2007 Nairobi Sozlesmesi, Denizde Seyir Gliven-
ligine Kars1 Yasadisi Eylemlerin Onlenmesine Dair Sézlesmeye Ait
2005 Protokoli ile Kita Sahanliginda Bulunan Sabit Platformlarin Gu-
venligine Kars1 Yasadis1 Eylemlerin Onlenmesine Dair Protokole Ait
2005 Protokolii’'ne daha fazla katilim saglamalar1 hususunda tesvik et-

mistir.

Komite, gerek kendi g¢alismalariyla ilgili, gerekse FAL Komitesi’nin
calismalartyla ilgili kodlar, tavsiyeler, rehber kurallar ve diger baglayici
olmayan belgelerin listesinin Kiresel Birlesik Denizcilik Bilgi Sistemi
(GISIS: Global Integrated Shipping Information System) moduline ge-
¢irildigini bildirmistir.

H) SINIR ASAN KIRLENME ZARARLARI

Endonezya delegesi tarafindan LEG 104/14/2 simgeli bir rapor sunul-
mustur. Raporda, kiy1 6tesi arastirma ve isletme faaliyetlerinden kaynak-

lanan sinir asan Kirlenme zararlariyla baglantili hukuki sorumluluk ve
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tazminata iliskin karsilikli/bolgesel anlagsma veya sézlesmeler i¢in hazir-

lanan rehber kurallar yer almaktadir.

Uluslararas1 Deniz Muteahhitleri Birligi, Komite’ye 104/4/1 simgeli bir
rapor sunarak Onerilerinin rehber kurallara dahil edilmesi sebebiyle

memnuniyetini ifade etmistir.

Mizakerelerin sonucunda Komite, rehber kurallarin rapora eklenmesine
karar vermis, Rehber Kurallarin IMO’un web sitesinde IMODOCS un
kamuya acik kisminda yer alacagini bildirmistir. Komite, tye devletleri
ve gozlemci delegeleri konuya iliskin karsilikli veya bélgesel diizenleme
ya da sozlesmeleri miizakere ederken Rehber Kurallar1 dikkate almaya

tesvik etmistir.
I11. SONUC

1- Komite, 2010 HNS’nin yiiriirliige girmesi hususunda yogun gayret
sarf etmektedir. S6zlesme’ye taraf olmak icin 104. Dénem Komite top-
lantisina kadar sadece Norveg’in tevdi belgesini sunmus olmasi, tam bir
hayal kirikligi yaratmistir. Sozlesme’nin yiirtirliige girmesini kolaylas-
tirmak amaciyla kabul edilen Genel Kurul Karar Taslagi, Uye devletleri

taraf olmalar1 hususunda tesvik etmektedir.

Onaylanan HNS senaryolarina iliskin sunum, devletlere ve sektdre 2010
HNS’yi tanima ve taraf olundugunda uygulamalari konusunda 6nemli

katkilar saglayacaktir.

Turkiye, Komite calismasinin sona ermesini miteakip 2010 HNS’ye
taraf olmak amaciyla 23.04.2018 tarihinde katki saglayici yiklerin mik-
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tarina iliskin verileri ihtiva eden tevdi belgesini IMO Sekreterligi’ne
sunmustur. Tiirkiye nin Taraf Devlet sifatin1 kazanmasi ve S6zlesme’nin
bir an evvel yiirtirliige girmesini saglama konusundaki bu girisimi, Ul-

kemize biyuk bir prestij kazandirmistir.

2— Gemi adamlarinin terk edilmeleri meselesiyle ilgili olarak Komite,
terk olaylarina iliskin IMO/ILO Miisterek Veri Tabani’nin daha fonksi-
yonel héle getirilmesi ve guncellenerek dogru bilgilerin veri tabanina
aktarilmasina yOnelik kararlar almistir. TUrkiye, desteklemis oldugu bu
kararlar cercevesinde konuya iligkin istatistiki bilgilerin dogrulugu ve

giincelligi hususunda alt yap1 ¢aligmalarini gi¢lendirmelidir.

3— Gemi adamlarina adil muamele yapilmasi konusunda kabul edilen
2006 tarihli Bir Deniz Kazas1 Olayinda Gemi Adamlarina Adil Muame-
le Yapilmasia Dair Rehber Kurallar” (Rehber Kurallar) 6nemli bir mil-
letleraras: belgedir. Rehber Kurallar’in tanitimi ve uygulanmasina yone-
lik seminer ve benzeri faaliyetlere Tirkiye aktif bicimde katilmali, bu
kurallar titizlikle uygulamaya c¢alismalidir. Bu ¢ergcevede ceza hukuku
mevzuatiyla deniz emniyeti ve kirlenme mevzuati kapsamli sekilde ta-
ranmali, gemi adamlarina adil muamele yapilmasini engelleyen veya

zorlagtiran hiikiimlerin tadil edilmesi igin ¢aligsmalar yuruttlmelidir.

4— 1992 CLC ve 2010 HNS kapsaminda sigorta sertifikalarmin dizen-
lenmesinde yetki devrine iligskin kabul edilen Genel Kurul Karar Taslagi,
yetki devri yapmak isteyen Taraf Devletlere yol gosterici olmasi baki-
mindan oldukga degerli htikumler ihtiva etmektedir. Taslagin Genel Ku-

rul Kararina dontismesini muteakip Turkiye, yetki devri meselesinin 6zel
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olarak duzenlenmesine yonelik ilgili yonetmeliklerde gerekli degisiklik-

lere gitme ihtiyacini degerlendirmelidir.

5- Komite, deniz haydutlugu konusunda 6nemli herhangi bir karar al-
mamustir. Bununla birlikte konuya iliskin olarak yurGtilen ¢alismalarin

yakindan takibinde fayda bulunmaktadir.

6— IMO belgelerindeki idari yuklerin azaltilmasina yonelik hazirlanan
Sirkuler Taslagi, gemilerde tasinmasi zorunlu belgelere yonelik birokra-
tik yik ve engelleri azaltacagindan deniz trafiginin kolaylastirilmasina

Onemli katkilar saglayacaktir.

7— Turkiye, son yillarda IMO koordinasyonunda kabul edilen uluslarara-
st s0zlesmeleri i¢ hukukuna intikal ettirmede 6énemli bir basari1 yakalamis
durumdadir. Komite tarafindan taraf olunmasi tesvik edilen sézlesmelere

ya taraf olmustur ya da taraf olma streci tamamlanmak Gzeredir.

8— Kuy1 Gtesi Unitelerin deniz yatagr mineral kaynaklarinin arastirilmasi
faaliyetleri sonucu sebep olduklari sinir asan zararlar konusuyla ilgili
olarak bolgesel/karsilikli bir sdzlesme veya anlasma modelinin olustu-
rulmasi hususunda hazirlanan Rehber Kurallar’in kabuli ve IMO Web
Sitesinde yayimlanacak olmasi, 6nemli bir ilerleme olarak degerlendi-
rilmektedir. Rehber Kurallar, sadece ilgili devletler arasinda veya bolge-
sel seviyede akdedilecek sozlesme veya anlagmalar bakimindan degil,
ayni1 zamanda devletlerin i¢ hukuklarinda yapacaklar1 diizenlemeler ba-

kimindan da bir hayli 151k tutacak niteliktedir.

9— Komite ¢alismalarinda Tiirkiye’nin daha aktif ve 6nci rol oynamasi,

ilgili kurum ve kuruluslar arasinda sirekli ve yakin isbirligine bagladir.
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Bu baglamda Komite toplantisindan makul bir siire 6nce basta Ulastir-
ma, Denizcilik ve Haberlesme Bakanligi olmak Uzere Universitemiz
Deniz Hukuku Uygulama ve Arastirma Merkezi ile, ilgili diger kurum
ve kuruluslar arasinda duzenli sekilde koordinasyon toplantilar1 gercek-
lestirilmeli, her bir giindem maddesiyle ilgili Ulkemiz goriisleri somut-

lagtirilmalidir.
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EVALUATION OF THE 104TH SESSION COMMITTEE OF THE
LEGAL COMMITTEE OF THE INTERNATIONAL MARITIME
ORGANIZATION

Assoc. Prof. Dr. ismail DEMIR”

I. INTRODUCTION

The 104th regular session of the Legal Committee (the Committee) of
the International Maritime Organization (IMO) was held under the
chairmanship of Dr. Kofi Mbiah of Ghana at the IMO headquarters lo-
cated in London between 26 and 29 April 2017. Prof. Hakan KARAN,
Ankara University, Faculty of Law, Head of the Department of Maritime
Law and Assoc. Prof. Ismail DEMIR, faculty member in the same de-

partment, attended the session.
Il. AGENDA TOPICS

A) FACILITATION OF ENTRY INTO FORCE OF INTERNATIO-

NAL CONVENTION ON LIABILITY AND COMPENSATION

FOR DAMAGE IN CONNECTION WITH THE CARRIAGE

OF HAZARDOUS AND NOXIOUS SUBSTANCES BY SEA

DATED 2010 (2010 HNS) AND ITS HARMONIZED IN-
TERPRETATION

Mr. Frangois Marier of Canada, the coordinator to the 2010 HNS Corre-

spondence Group, presented the report about the activities of the group

Faculty member, Ankara University Faculty of Law, Department of Maritime Law,
and Vice-Director to the Ankara University Research Center for the Sea and Mari-
time Law (isocukdemir@hotmail.com).
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contained in document LEG 104/3. The report comprised of a presenta-
tion draft including some scenarios about HNS incidents, a draft conclu-
sion on the implementation and entry into force of the 2010 HNS proto-

col, and a program for a seminar.

The committee was informed about the recent decisions about the acces-
sion processes of the European Council member states to the HNS 2010

protocol.

The Committee approved, in general, the report contained in the docu-
ment LEG 104/WP.3 by the Drafting Group, established with regard to
the topics in the agenda, and made the following decisions after the dis-

cussions:

(1) The presentation on the scenarios about the HNS incidents was

approved.

(2) The draft resolution prepared to facilitate the entry into force of
the 2010 HNS was approved. The draft resolution will be pre-
sented in the 118th session of the IMO Council and the 30th

regular session of the Assembly.

(3) It was not required to include a reference to the work of the
HNS Correspondence Group or to the delegation of authority to
issue insurance certificates required under the 1992 Civil Lia-
bility Convention and 2010 HNS Convention.

(4) A provision addressing the issues encountered and the progress
made in facilitating the acceptance and the implementation of
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()

(6)

()

B)

the 2010 HNS should be included in the draft resolution when

reporting to the Assembly by the committee.

It was deemed appropriate to organize a two-day seminar in as-
sociation with the 105th session of the Committee and the In-
ternational Oil Pollution Fund (IOPC) meetings and to consider
the priorities, with regard to their themes, of further regional
and other meetings in terms of technical cooperation.

It was agreed not to extend the mandate of the HNS Corre-

spondence Group.

The member states should be encouraged to adopt and put 2010

HNS into force in the shortest time possible.

FINANCIAL SECURITY PROVISION IN CASE OF ABAN-
DONMENT OF SEAFARERS, AND SHIPOWNERS' RES-
PONSIBILITIES IN RESPECT OF CONTRACTUAL CLAIMS
FOR PERSONAL INJURY TO OR DEATH OF SEAFARERS
PURSUANT TO THE ACTUALIZATION OF AMENDMENTS
TO THE 2006 MARITIME LABOR CONVENTION (2006 MLC)

At the 103rd regular session of the International Labour Organisation
(ILO) held in June 2014, amendments to the MLC 2006 (MLC: Mari-
time Labour Convention) were resolved upon to better protect the aban-

doned seafarers and to provide financial security for compensation to

seafarers and their families in cases of seafarers' death or long-term dis-

ability. These amendments had entered into force on 18.01.2017.
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The Committee was informed about the following by the ILO secretariat:

1)

(2)

3)

(4)

The number of the States Parties ratifying the MLC 2006 had
reached 82. Other member states were being encouraged to sign
the Convention.

Pursuant to the MLC 2014 amendments, it is mandatory for a
financial security certificate or other documents proving finan-
cial security issued by the financial security provider to be car-

ried on board ships flying the flag of States Parties.

There was a high expectation that the new requirements
brought by the MLC 2014 would have a significant impact on
reducing the number of abandoned ships. The ILO supervisory
mechanisms would be operative starting from the end of this year.

11 new abandonment incidents had occurred since the entry in-
to force of the MLC 2014 amendments. It is understood that
most of the incidents, reported since the entry into force on 18
January 2017, are quite complex and difficult to resolve. In six
of the 11 incidents, the shipowners had not abode by the insur-

ance responsibilities brought by the MLC 2014 amendments.

As of January 2017, the updated IMO/ILO Joint Database of abandon-

ment of seafarers was presented to the Committee. The database includ-

ed 248 abandoned merchant ships and some unresolved incidents dating
back to 2006.
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After the discussions the Committee agreed on the following:

1)

@)

(3)

(4)

The committee noted the information on the updated of the
IMO/ILO Joint Database of the abandonment of seafarers and
emphasized the benefits of the amendments to the MLC relating
to the financial security provision for the abandonment of, per-

sonal injury to and deaths of seafarers.

The Committee expressed its strong commitment to protecting
the rights of the seafarers in the abandonment incidents, and
providing the required information to be fully entered into the
IMO/ILO Joint Database was not only the responsibility of the
flag states but at the same time of the port states and other par-
ties. Before the publication of the required information on the
database, the flag state should be contacted and consultations
should be made.

As for the incidents listed as inactive in the ILO database, any
deadlines should not be set for them, even more, these incidents
should not be closed formally on the database even if they could
not be updated further. In addition, if the dispute related to the
incident remains unsolved the disputed incidents should not be
changed to partly resolved.

IMO should work further on the database to render the
IMO/ILO Joint Database functional.
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C) FAIR TREATMENT OF SEAFARERS IN THE EVENTS OF
MARITIME ACCIDENTS

The Committee was presented a report contained in the document LEG
104/5 by the International Transport Workers' Federation (ITF) about the
application of the "2006 Guidelines on Fair Treatment of Seafarer in the
event of a maritime accident™ (the Guidelines) and informed about a one

day seminar organized by the ITF on 23 June 2017 in London.

Numerous states expressed their support for the organization of this sem-
inar, and stated that the implementation and interpretation of the Guide-
lines by the national courts as a basis to their own judiciary system
should be discussed in the seminar. Some delegates stated that the

Guidelines were being implemented within their national legislation.

D) ADVICE AND GUIDANCE IN CONNECTION WITH THE
IMPLEMENTATION OF IMO DOCUMENTS

1- Delegation of Authority to Issue Insurance Certificates Un-
der the 1992 CLC and the 2010 HNS

In the previous session of the Committee, it was decided to establish an
Intersessional Correspondence Group under the coordination of Mr. Fa-
bien Joret (France) to prepare an Assembly resolution that allows for the
delegation of authority to issue insurance certificates under the 1992
CLC and 2010 HNS. In this context, the report contained in the docu-
ment LEG 104/6/1 included in the Correspondence Group resolution and

the Draft Assembly Resolution as its annex was addressed.
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The Correspondence Group discussed the liability of the related state in
the case of a delegation of authority, among other topics, and concluded
that delegation of authority should not have any impact on the potential
liabilities of the state who is appealing the delegation of authority. The
Correspondence group also expressed the view that the Code for Recog-
nized Organizations (RO Code) could provide guidance in realizing the
delegation of authority, and suggested, in this context, that the opinions
of the Maritime Security Committee (MSC) should be sought whether
the RO code is adequate for the delegation of authority.

With reference to the scope of the RO code and upon the request of the
committee, the Secretariat pointed out that many states were correct in
their views that amendments should be made to the international conven-
tions to render the Code mandatory. In addition, the Secretariat indicated
that while the language of the RO Code was not mandatory in the case of
1992 CLC and 2010 HNS, but it is flexible and broad enough for the
delegation of authority to a recognized organization.

The Committee concluded that it is not necessary to seek the views of
the MSC with regard to the implementation of the delegation of authori-
ty provisions of the RO Code, and a Drafting Group should be estab-
lished since the Draft Assembly Resolution had some drafting issues.
The Drafting Group Report, presented subsequently, was approved by
the Committee.

DEHUKAMDER - Volume: 1/Issue: 2/Year: 2018



468 Evaluation of the 104th Session Committee of the Legal Committee of the
International Maritime Organization

2- Legal Advice on the Status of the Appendices of the FAL

Convention

A report contained in the document LEG 104/6/2 on the legal status of
the Convention on the Facilitation of International Maritime Traffic
(FAL) and its appendices was presented to the Committee by the Secre-
tariat. The Committee indicated that the confusion about the status of the
relevant appendices mainly originated from the fact that the consolidated
version of the FAL Convention, adopted with the resolution FAL.12(40)
in 2016, only contained appendix 1.

Detailed comments were made about the issue by several delegates. At
the end of the discussions, the Committee decided that the best method
to resolve the issue was to publish a consolidated interpretation of the
appendices instead of amending the appendices. However, the Commit-
tee demanded the work be completed until the 105th session of the
Committee for presenting in the 42nd session of the FAL committee. In
this context, without establishing an official correspondence group, the
member states were encouraged to consult with each other between the
sessions and present the information required for the status of the appen-
dices in the next session of the Committee. In addition, the Committee
emphasized that a correspondence group could be established in the next

session to ensure a more comprehensive and in-depth discussion of the issue.
E) PIRACY

A report contained in the document LEG 104/7 about works of the "Con-

tact Group on Piracy off the Coast of Somalia™ was presented to the
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Committee by the Secretariat. In addition, the Secretariat briefed the

Committee about the concerns of ITF about the increase in the piracy

incidents in the Gulf of Aden and off the coasts of Somalia.

Iran made a statement expressing that some point should be made clear

about the LEG 104/7 report. Iran included the following issues in her

statement:

1)

(@)

3)

(4)

The Djibouti Code was primarily written for piracy. This Code
emanated from the UN Security Council Resolution 1851 of
2008 to facilitate the coordination and discussion of actions
among states and organizations fighting piracy off the coast of

Somalia.

A new mandate to expand the scope of the Djibouti Code was
not brought by the UN. If not so, the justification of this expan-

sion should be known.

There should not be any duplications of other related interna-
tional regulations with regard to the issue, and the expansion of the

Djibouti Code should not affect the international regulations.

Ambiguous words and expressions, such as "other illegal activ-

ities at sea"”, should not be used in the Djibouti Code.
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The Indian delegate presented a report contained in the document LEG
104/7/1 about the rescue, relief and rehabilitation of the victims of pira-

cy, and raised two issues below:

(1) The absence of adequate and updated information about the re-
lease, rescue, relief well-being, medical support of the seafarers

and payment of their wages.

(2) Due to the short duration of the seafarers' contracts, generally
between three and six months, their contracts would run out
during their captivity periods and this poses an obstacle before
the payment of their wages.

The Committee did not see a need for a new circular since the issue was
addressed in paragraph 8(1) of Assembly resolution A.1044(27) on Pira-
cy and Armed Robbery against Ships in Waters off the Coast of Somalia.

It was decided the ILO Special Tripartite Committee established under
the MLC 2006 was currently working on the issue and would submit its
results to the Committee until the next session. Therefore, the Commit-

tee decided that there is nothing to decide at this stage.

F) RECOMMENDATIONS TO REDUCE THE ADMINISTRATI-
VE BURDEN IN THE IMO DOCUMENTS

A report contained in the document LEG 104/9 was presented to the
committee by the Secretariat about this agenda topic. The Secretariat
recalled that in its previous session the Committee presented, to the

analysis of the Secretariat, the recommendations about each requirement
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identified as an administrative burden by the Ad Hoc Steering Group
established to reduce the administrative requirements. It is stated that in
the previous session, the Committee was requested by the Secretariat to
include the insurance certificates in the list of certificates and documents
required to be carried on board ships under the Athens Convention 2002
Protocol (2002 Athens Protocol), the 2007 Nairobi Wreck Removal
Convention (2007 Nairobi Convention) and the 2010 HNS.

The Committee stated that the consolidated circular draft FAL.2-
MEPC.1-MSC.1-LEG.1 related to the list of certificates and documents
required to be carried on board ships was approved by the Marine Envi-
ronment Protection Committee (MEPC) and the FAL committee but the
HNS certificate was excluded from the list since the 2010 HNS did not
enter into force. The Committee approved the Draft Circular updating

the list as such.

G) THE STATUS OF CONVENTIONS AND OTHER TREATY
DOCUMENTS EMANATING FROM THE LEGAL COMMIT-
TEE'S WORK

The committee noted the report contained in the document LEG 104/11
about the status of the international conventions and other documents
approved as a result of the committee's work. The delegates of Canada,
Australia, New Zealand, Republic of Korea, Finland, Southern Cyprus,
Greece Thailand, Nigeria, United Arab Emirates, Brunei, and Indonesia
informed the Committee about the entry into force and adoption of the

IMO documents in their countries.
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The Committee stated that Norway deposited IMO a document of ratifi-
cation of the 2010 HNS, together with the data on the total quantities of
contributing cargo as of 21 April 2017, and there was currently one con-
tracting state to the HNS. The Committee encouraged the member states
to further participate in the 2002 Athens Protocol, 2007 Nairobi Conven-
tion, the 2005 protocol of the Convention for the Suppression of Unlaw-
ful Acts Against the Safety of Maritime Navigation and the 2005 Proto-
col for the Suppression of Unlawful Acts Against the Safety of Fixed
Platforms Located on the Continental Shelf, as well as the 2010 HNS
Protocol.

The Committee stated that the list of the codes, recommendations, guide-
lines and other non-mandatory instruments related to both the work of
the Committee and the work of the FAL Committee had been migrated

to the Global Integrated Shipping Information System (GISIS).
H) TRANSBOUNDARY POLLUTION DAMAGE

The delegate of Indonesia presented a report contained in the document
LEG 104/14/2. The report contained the guidance prepared for bilat-
eral/regional arrangements or agreements on liability and compensation
issues connected with transboundary oil pollution damage resulting from

offshore exploration and exploitation activities.

The International Marine Contractors Association presented a report
contained in the document 104/4/1 to the committee and expressed their

satisfaction for including their recommendations in the guidance.
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At the end of the discussions, the Committee concluded to include the
guidelines in the report and stated that the guidance would be available
on the public side of the IMODOCS on IMOQO's website. The Committee
encouraged member states and observer delegates to take the guidance
into consideration when negotiating bilateral or regional arrangements or

agreements.
CONCLUSION

1- The Committee makes a great effort for the 2010 HNS to enter into
force. It is a complete disappointment that only Norway submitted the
ratification document to become a contracting state until the 104th ses-
sion. The Draft Assembly Resolution, approved to facilitate the entry
into force of the Convention, encourages the member states to become

States Parties.

The presentation on the approved HNS scenarios would provide signifi-
cant benefits for the states and the sector for familiarize with the HNS

and its implementation in the event of becoming a States Parties.

Turkey, following the termination of the Committee's work, submitted
the ratification document containing the data on the total quantities of
contributing cargo to the IMO Secretariat as of 23 April 2018 to become
a contracting state to 2010 HNS. Turkey's becoming a States Party and
this initiative to provide the immediate entry into force of the Conven-
tion has brought great prestige to our country.

2- About the abandonment of seafarers, the Committee concluded that

the ILO/IMO Joint Database be rendered more functional, and be updat-
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ed by transferring accurate information to the database. Turkey should
reinforce her infrastructure works with regard to the accuracy and actual-
ity of the statistical information with regard to these decisions which she

supported.

3- The "2006 Guidelines on Fair Treatment of Seafarer in the event of a
maritime accident” (the Guidelines) related to the fair treatment of sea-
farers is an important international document. Turkey should actively
participate in the seminars and similar activities for the introduction and
implementation of the Guidelines and should endeavour to studiously
implement these Guidelines. In this context, the penal law legislation
and the maritime safety and pollution legislation should be studied com-
prehensively, and studies should be conducted to amend the provisions

that hinder or make difficult the fair treatment of seafarers.

4- The Draft Assembly Resolution about the delegation of authority to
issue insurance certificates under the 1992 CLC and 2010 HNS contains
provisions instructive for the States Parties who need delegation of au-
thority. Following the transformation of the Draft into an Assembly
Resolution, Turkey should consider the need for the amendments in the
legislation regulating the delegation of authority issue.

5- The Committee did not conclude on any significant issue about pira-
cy. However, it is favorable to closely follow the works conducted on
this topic.

6- The Draft Circular prepared to reduce the administrative burden in the

IMO documents would make significant contributions to the facilitation
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of maritime traffic since it would reduce the bureaucratic burden and

obstacles related to the documents mandatorily carried on board ships.

7- Turkey has embraced a significant success in projecting the interna-
tional conventions approved under IMOQO's coordination to her national
law. Turkey either has become a State Party to the conventions encour-
aged by the Committee or the process of becoming a State Party is to be
completed.

8- The approval of the guidance about establishing a bilateral/regional
arrangement or agreement on liability and compensation issues connect-
ed with transboundary damages resulting from seabed mineral resources
exploration and exploitation activities of the offshore facilities, and its
publication on the IMO's website are considered as important improve-
ments. The guidance is enlightening not only with regard to the bilateral
or regional arrangements or agreements but also with regard to the regula-

tions to be made by the states in their national law.

9- Turkey's more active and leading role in the works of the Committee
depends on her continuous and close cooperation with the related organ-
izations and institutions. In this respect, coordination meetings between
the Ministry of Transportation, Maritime Affairs and Communications,
Ankara University Research Center for the Sea and Maritime Law and
other related organizations should be held at a reasonable time prior to
each session, and Turkey's views on each agenda topic should be materi-

alized.
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