236

ISLAM MEDENIYETi DERGISI / JOURNAL OF ISLAMIC CIVILIZATION
CILT / VOLUME: 10 » SAYI / ISSUE: 52 + YIL / YEAR:2024

Islam Hukuku ile Pozitif Hukuk Arasinda Siyasi
Siginma Acisindan Bir Kiyas

Abdulbari Aziz Othman!

Doi: 10.55918/islammedeniyetidergisi.1508094
Arastirma Makalesi | Gelis Tarihi: 01.07.2024 | Kabul Tarihi: 12.09.2024

Oz

Islam hukuku, insanlik degerlerini, kardeslik, hosgorii ve insanlar arasinda esitligi yaymak amaciyla
gelmistir. [slam’in ilkeleri, cagdas uluslararas1 antlasmalardan ve yerlesik yasalardan once, ihtiya¢
sahiplerinin ihtiyaclarini giderme, zulme ugrayan kimseleri koruma, giivenligi ve istikrar1 temin etmeyi
icermekteydi. Islam fikhi, mazlumun siginma hakkini vurgulayarak, onu iilkesine geri gondermemeye
odaklanmuistir. Zira zulme, 6liime veya hapse maruz kalma korkusuyla kacanlarin haklarini savunmaya
6zen gostermistir. Islam fikhi, siginma meselesini detayli bir sekilde ele alirken,”Miiste'min” olarak
adlandirilan giiven, bakim ve insanca yasama hakkini giivence altina alip siginma talep eden kisinin
haklarini da korumaktadir. Giiniimiizde ¢ogunlugu Miisliiman olan sigmmmaci sayisi artmustir ve
genellikle siyasi, dini veya etnik nedenlerle bati iilkelerine yonelmektedirler. Modern uluslararasi yasalar,
siginmacilarin haklari, gérevleri ve onlar: hukuki olarak korumaya dair gereklilikleri aciklamaktadir.
Ancak Islam, siginmacilar1 korumak igin bin yildan fazla bir siire 6nce bu konuda yasalar ve prensipler
belirlemistir. Islam fikhi, siginma konusunu ele alirken kisiyi siginmaya iten etkileri belirlemis ve
Islam iilkelerine ya da yabanci iilkelere yapilan siginma icin bir dizi kural zikretmistir. Siginmaci
ile ilgili fikhi ilkeler ve kurallar nelerdir? Sigimmacinin haklar1 ve gorevleri nelerdir? Ayrica siginma
basvurusuyla ilgili yerlesik yasalar ve diizenlemelerle ilgili konular ve Miisliimanlarin bati iilkelerine
siginmanin neden oldugu etkiler bu calismada ele alinacaktir.

Anahtar Kelimeler: islam Hukuku, ictihat, iltica, Kanunlar, Pozitif Hukuk.

A Comparison Between Islamic Law And Positive
Law In The Field Of Political Asylum

Summary

Islamic Sharia came to promote humanitarian principles such as brotherhood, tolerance, and
equality among all people. The principles of Islam include noble values like aiding the needy,
protecting the vulnerable, and ensuring security and stability, predating modern positivist laws

and international agreements by many centuries. The right of seeking asylum for the oppressed or
those fleeing to the Muslim lands and the prohibition of their return to their countries due to fears
of persecution, killing, or imprisonment were established. Islamic jurisprudence delved into the
matter of asylum with detailed elucidation, entrusting the concept of the”’Muste’min” - the seeker
of refuge - with security, care, and dignified living. In our current era, the number of refugees

has increased significantly, mostly consisting of the Muslims who left their countries for political,
religious, or ethnic reasons, seeking refuge in the Western countries. Although modern international
laws address the rights, duties, and legal protection of refugees, Islam had established laws and
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principles to protect asylum seekers over a thousand years ago. Islamic jurisprudence systematically
addressed the issue of political asylum, whether seeking refuge in the Islamic countries or vice versa,
through a set of regulations and conditions. Simultaneously, it highlighted the effects of asylum on
the refugee. What are the foundational principles and jurisprudential guidelines regarding refugees?
What are their rights and duties? Also, the matters related to positivist laws and systems concerning
asylum seekers, as well as the consequences of Muslims seeking refuge in the Western countries, are
discussed in this study.

Keywords: Asylum, Islam, Jurisprudence, Laws, Regulations.
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