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EU Legal Landscape and EMCA on Mitigating Abuse by Majority
Shareholder(s) in Public Companies: Any Inspiration for Minority
Protection in Independent and Privately Held Turkish Anonim
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Abstract

In EU legislation, a general provision regulating abuse by the majority does not exist. Two approaches have been adopted
in Member States. One requires both damage to the minority and to the company, named in this work as double-threshold
approach, is implemented by eg France; the other deems the damage to the minority sufficient to conclude on the existence
of abuse by the majority; this single-threshold approach is implemented by eg Germany and the Nordic countries. The latter
approach, which is also set out by the European Model Companies Act (EMCA), provides better protection to minority
shareholders, especially those that are locked in an independent and private anonim ortaklik (Turkish public company —
briefly AO). Under EU legislation, as stated by the European Court of Justice in the Audiolux ruling, there does not exist
an immanent principle of equal treatment of shareholders. Like EMCA, TCC art 357 imposes on company organs the duty
of equal treatment of shareholders who are in the same position. With this provision, it can be argued that the single-
threshold approach is the prevalent approach in Turkish law to determine whether the majority has abused its powers. As
for the effective remedies to protect the minority against abuse by majority in independent and privately held AO, a sell-out
provision, a remedy implemented by the Directive (EU) 2017/1132 for cross-border conversions, mergers, and divisions
of limited liability companies, should be introduced, and a modification to Article 531 of TCC on dissolution by just cause
should be made, allowing minority shareholders to request directly from the court to exit the company via sale of their
shares. EMCA provisions on Sections 11.35 and 11.37 regarding, respectively, the right to sell-out and redemption, and buy-
out may serve as an inspiration for TCC.

Keywords
Public company, independent and privately held company, abuse by majority, EU legislation, European Model Companies
Act (EMCA), Turkish Commercial Code, CJEU’s Audiolux decision

AB Hukuk Diizeni ve EMCA’da Anonim Ortakliklarda Cogunlugun Kotiye Kullaniminin Etkilerinin
Azaltilmast: izole ve Halka Kapali Tiirk Anonim Ortakliklarinda Azinligin Korunmasi igin Esinlenmek
Miimkiin Mii?

Oz

AB mevzuatinda, cogunlugun kétiiye kullaniimasi hususunu diizenleyen genel bir hiikim bulunmamaktadir. Uye
devletlerde ise konuya dair iki ayri yaklasim bulunmaktadir. Bunlardan Fransa’da kabul géren ¢ift esikli yaklagim olarak
adlandirilabilecek ilki hem azinhigin hem de ortakligin cikarinin zedelenmesini aramaktadir. Almanya ve iskandinav
tlkeleri gibi bazi Ulkelerde kabul géren tek asamali yaklagim olarak adlandirilabilecek diger yaklasimda yalnizca azinhigin
cikarinin zedelenmesi yeterli goriilmektedir. AB diizenlemeleri de dikkate alinarak akademisyenler tarafindan hazirlanan
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bir model yasa galismasi olan EMCA’da da kendisine yer bulan ikinci yaklasim azinlik pay sahipleri igin daha
iyi bir koruma sunmaktadir; 6zellikle izole ve halka kapali anonim ortakliklarin azinlik pay sahipleri yéniinden.
Adalet Divani’nin Audiolux karariyla da ortaya kondugu tizere AB Hukuku’nda pay sahipleri yoniinden uygulama
alani bulacak genel geger bir esit islem ilkesi s6z konusu degildir. EMCA'da olduguna benzer sekilde TTK
m.357’de ise esit sartlardaki pay sahiplerinin esit isleme tabi tutulmasi gerekliligini dngéren hiikim uyarinca,
Turk hukukunda da ortaklikta gogunlugun kotiye kullaniimasinin tartisma konusu oldugu hallerde, kotuye
kullanmayi tespit icin tek esikli yaklasim yeterli olmalidir. izole ve halka agik olmayan anonim ortakliklarda
azinlik pay sahiplerinin etkin bir sekilde korunmasi i¢in uygulanabilecek yontemler bakimindan ise, sinir asan
tir degistirme, birlesme ve bolinmeler yoniinden 2017/1132 sayili Yonerge seviyesinde de 6ngorilen azinliga
ortakliktan ¢gikma hakki taniyan bir diizenlemenin getirilmesi yerinde olacaktir. Hakli nedenle feshi diizenleyen
TTK m.531’in degistirilmesi suretiyle azinlik pay sahiplerine, paylarini satarak ortakliktan gikmayi dogrudan
mahkemeden talep edebilecekleri bir diizenleme getirilmesi de dustinilmelidir. EMCA Boliim 11.35 ve Bolim
11.37’deki pay sahiplerinin paylarini satarak ortakliktan ¢ikmasi ile paylarin satin alinmasini talep etme veya
paylarini satmaya zorlama hususlarinda 6ngorilen hiikimlerden TTK igin de esinlenilebilir.

Anahtar Kelimeler
izole ve halka kapali anonim ortaklik, gogunlugun kétiiye kullaniimasi, AB mevzuati, Avrupa Model Ortakliklar
Yasasi (EMCA), Turk Ticaret Kanunu, Adalet Divani’nin Audiolux karari
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Extended Summary

The majority rule is one of the fundamental principles governing the limited
companies. This means that the decisions taken, and the management followed by
the majority affect other stakeholders who may have different interests other than
those of the majority shareholder. As any power, the powers vested in the majority
shareholder of a public company (in Turkish case, anonim ortaklik — briefly AO)
thanks to majority rule may be abused by such shareholder.

Against an abusive majority, the position of shareholders of a privately held AO is
rather challenging and their options limited, due to lack of a viable access to liquid
markets for their shares. This paper focuses on abuse by majority and how to mitigate
this issue in an independent and privately held public company with an examination
of the Turkish public company law on the matter regulated under Turkish Commercial
Code numbered 6102 (briefly TCC).

TCC art 202 governs unlawful use of the control for group of companies (conglomerate/
konzern). However, general provisions of limited companies lack any articles that directly
regulate the issue of potentially or materially abusive behaviours by a majority (in broader
terms, controlling) shareholder. Furthermore, TCC art 202 cannot be directly applied to
the independent companies. Yet, an independent AO, either publicly or privately held,
may well be the arena for an abuse by majority similar to the cases governed by TCC art
202. Current protections provided by TCC seems to fail to prevent chronic/systematic
cases of abuse by majority in an independent and privately held AO; in return judicial
and/or legislative intervention may be required. But how?

This article examines the EU legal landscape with Member States’ approaches and
European Model Companies Act while comparing them to Turkish perspective for
finding effective ways to mitigate abusive majority behaviour in an independent and
privately held AO.

In order to provide such a perspective and to understand where the Turkish law
stands, the following topics are discussed: differing legal approaches concerning
abuse by the majority, equal treatment of shareholders, and exit rights as an effective
remedy to mitigate the abuse by the majority.

The EU legislation does not contain a general provision on how to prevent abuse
by majority. In Member States, two approaches prevailed without a harmonising
EU legislation. One approach seeks both a damage to company and to minority (eg
France), the other finds it sufficient just damage to the minority in order to classify
the action as an abuse by majority. For the minority, proving that company’s interest
is also violated is a rather difficult task and as a result hinders the sought minority
protection in most of the cases. Therefore, a single-threshold approach which
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requires minorities to prove only the damage to their interests should be the approach
upheld. In independent and privately held AO, the options for a locked in minority
are limited and a further minority protection is required. Single-threshold approach
helps providing the sorely needed protection in a more efficient and global way.

According to ECJ’s Audiolux ruling, no immanent principle of equal treatment of
shareholders exists under EU law and the EU legislation does not force Member States
the implementation of a blanket equal treatment principle of shareholders. Certain
Member States tend to provide one. EMCA also regulates the issue directly. This is
also the case in Turkish law via TCC art 357. With a provision explicitly imposing
the company organs to uphold the principle of equal treatment of shareholders in
the same position, single-threshold approach seems to be the prevailing approach
in Turkish public company law, and thus Turkish law is positioned to provide an
effective protection for minorities in an independent and privately held AO.

With the Directive (EU) 2019/2121 of the European Parliament and of the Council
of 27 November 2019 Amending Directive (EU) 2017/1132, for cross-border
conversions, mergers, and divisions of limited liability companies, Member States
are under the obligation to provide a right to dispose of their shares for an adequate
cash compensation, ie an exit right, to the company’s members who voted against
the resolutions concerning the related transactions in the general assembly. These
provisions may be used by the minority to protect itself from abuses, potential ones
included in the aforementioned transactions.

EMCA provides a more comprehensive protection by regulating the liquidation
due to fraud on the minority in Section 11.33, the right to sell out provided to minority
stipulated in Section 11.35. Furthermore, according to Section 11.37, shareholders who
incurred a loss have a right to be redeemed if the company, individual shareholders,
the company’s creditors or other third parties incur a loss due to a shareholder’s
intentional or grossly negligent action, and there exists a risk of continued abuse.

Concerning the remedies to save the minority from the abuses committed by majority
in independent and privately held AOs, a sell-out provision forcing the majority to buy
the minority’s shares should also be introduced to TCC. In order to provide the minority
with better options, and legal clarity and to protect it from judicial surprises, TCC art 531
on dissolution by just cause should also be modified in a way that it provides minority
to directly request from the court to exit the company, if possible, at the majority’s
expense. This type of mechanism would significantly ameliorate the minority’s position
in companies, since the risk of paying the relevant cost would create a better incentive
for majority to refrain from abusing its power. Furthermore, for the minorities, especially
in an independent and privately held AO where they are deprived of an access to liquid
markets, it would create the opportunity to be fairly compensated for their shares.
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Introduction

One of the fundamental principles governing limited companies is the majority
rule. The majority’s will runs the company. This means that the decisions taken and
the management followed by the majority affect other stakeholders who may have
different interests other than those of the majority.

The different interest groups, ie stakeholders, emerging from the complex structure
of the corporation create conflict of interests in limited companies. These conflicts
can primarily be summarised as i) among the shareholders, ii) between the majority
and the minority (these two latter conflicts can be classified as inner horizontal
conflicts), iii) among the shareholders and the company itself and/or management
of the company (ie inner vertical conflicts), and iv) among those ‘outside’ the
‘partnership’ (eg workers of the company, creditors, society) and the company. Outer
horizontal conflicts may arise as well; for example, this is the case when there are
competing suppliers to a company.

Inner horizontal conflicts may become visible as a result of abuse of the majority
rule. This can happen in a group of companies as well as in an independent company.

With the Turkish Commercial Code numbered 6102' (TCC), articles specifically
regulating a group of companies (conglomerate/konzern) have been introduced in
Turkish company law. This is a trend that can be found in Continental European
legal systems. TCC art 202 governs the unlawful use of the control for a group of
companies, and there does not exist a general provision directly regulating the issue
in limited companies, and TCC art 202 cannot be directly applied to independent
companies. However, after examining the issues surrounding the groups of
companies and independent companies, one would argue that the need for regulating
abuse by majority is also present for independent public companies. The Turkish
public company anonim ortaklik®, (hereinafter, briefly AO) is not free of this need.

' Tiirk Ticaret Kanunu, Kanun Numarasi: 6102, Kabul Tarihi: 13.1.2011, RG: 14.2.2011/27846.

2 Anonim ortaklik (abbreviated as AO or anonim sirket, abbreviated as AS - as stated by the TCC art 1531, ortaklik and sirket
are synonyms within the confines of TCC, but also in general Turkish usage and therefore interchangeable) is the closest
Turkish company form to Belgian, French, Luxembourgish /a société anonyme, Dutch de naamloze vennootschap, Greek
avavoun etaipia, Italian societa per azioni, Portuguese sociedade anénima, Romanian societate pe actiuni, Spanish la
sociedad anénima, and Austrian and German Aktiengesellschaft.

Turkish AO is a type of company in which capital is divided into shares, and the liability of the shareholders is limited by
shares; therefore, it is a type of ‘limited company’.

Only shares of an AO may be offered to the public and may be publicly traded in a regulated market. Such a listed or quoted
AO falls in the sub-category of ‘halka agik anonim ortaklik’ (halka agik — verbatim ‘open to public’, ie publicly held).
However, an AO can also be publicly held without being publicly traded in a regulated market. This is the case if the
shares of an AO are held by more than five hundred shareholders. The shares of such a company are considered shares
‘offered to the public’ according to Turkish Capital Market Law numbered 6362 (TCML — Sermaye Piyasasi Kanunu,
Kanun Numarasi: 6362, Kabul Tarihi: 6.12.2011, RG: 30.12.2012/28513) art 16 and therefore become publicly held.

If the conditions stipulated in TCML are not met, an AO is considered to be privately held (halka kapali, verbatim close to
public).

AOs may also be formed with a single shareholder. Unipersonal limited companies are not a separate type in Turkish
company law.

TCC governs both publicly and privately held AOs. However, for publicly held AOs, special and detailed provisions are
brought in TCML.
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Independent AOs, whether publicly or privately held, may well be the victim of or
the arena for such an abuse.

The situation for shareholders of a privately held AO is exacerbated since they are
generally deprived of a viable access to liquid markets. Where the current protections
provided by the TCC fail to prevent chronic cases of abuse by majority in such
companies, judicial and/or legislative intervention may be called for.

This paper examines the EU legal landscape with Member States’ approaches and
the European Model Companies Act (hereinafter EMCA) while comparing them with
the Turkish perspective in hopes of drawing inspiration for finding effective ways to
mitigate abusive majority shareholder behaviour to better protect the minority in an
independent and privately held AO.

In order to provide such a perspective and to understand where Turkish law stands,
the following topics are discussed: differing legal approaches to abuse by majority,
equal treatment of shareholders, and exit rights as an effective remedy to mitigate
abuse by majority.

Since EMCA is widely referenced in this article, the first chapter is dedicated to
shedding light on EMCA and its importance in the field.

I. A Brief Introduction to EMCA

EMCA?, a model act on company law inspired by the US Revised Model Business
Corporation Act (MBCA)*, was the result of a cooperative work by a college of
prominent scholars from then 22 Member States of the EU (UK was still a member
when EMCA was published).’

The EMCA Group is an independent group from the governments of the Member
States, the European Commission and business organisations.® The EMCA can be
described as a coherent and dynamic tool for European integration in company law.’

In short, Turkish AO is a limited company whose shares can be offered to the public. The AO may be privately or publicly
held.

3 Paul Kriiger Andersen and others, ‘European Model Companies Act (EMCA)’ (2017), Nordic & European Company Law
Working Paper No. 16-26, <https://ssrn.com/abstract=2929348> accessed 14 March 2024, 1 ff.

A major revision to the MBCA was made in 2016. For the latest version, see American Bar Association, Model Business
Corporation Act (updated through September 2021) (American Bar Association 2021) <https://www.americanbar.org/
content/dam/aba/administrative/business_law/corplaws/2020_mbca.pdf> accessed 14 March 2024.

5 Kriiger Andersen and others, ‘EMCA’ (n 3) 1.

¢ ibid 2.

7 For a general introduction to the EMCA, see Paul Kriiger Andersen, ‘The European Model Company Act (EMCA)—a tool
for European integration’ (2018) 19 (1) ERA Forum 77, 77 ff.
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EMCA encompasses both private and public companies that are limited by shares.®
In the EMCA system, the main distinction between a public and private company
is based on whether its shares can be offered to the public. As per Section 1.03 of
EMCA, only a public company may offer its shares to the public.” If EMCA were to be
implemented in Turkish law, it would comprise the following companies: AO, /imited
ortaklik (hereinafter LO — main Turkish private company type similar to eg French
la société a responsabilité limitée and German die Gesellschaft mit beschrdnkter
Haftung) and sermayesi paylara boliinmiis komandit ortaklik (an almost extinct type
of company in Turkish practice, similar to eg French /a société en commandite par
actions and German die Kommanditgesellschaft auf Aktien).

EMCA also provides a general commentary and contains a detailed commentary
for each provision while generally explaining different European legal traditions and
reasons why certain approaches are upheld.

Therefore, EMCA represents an excellent collective effort providing invaluable
insight into the European legal landscape and will be referred to in this paper.

II Approaches to Abuse by Majority

A. Lack of a Harmonised EU Approach

Thanks to the majority rule, a shareholder or a group of shareholders holding most
shares and votes in a public company can decide the fate of the company and its
fellow shareholders.!® As with any power vested in shareholders, the power obtained
by majority shareholder(s) can also be abused.

However, no EU level legislation exists on shareholder’s duty not to abuse rights,
and the legal concepts on the issue are established by Member States and their
case law.!" It can be argued that the preoccupation of the EU legislature is towards
increasing shareholders’ rights and not preventing the possibility of abuses; therefore,
this choice might have caused the relevant lack of general legislation.!? Nevertheless,
specific provisions to prevent certain aspects of abuse by majority can be found in
EU legislation."

8 See Kriiger Andersen and others, ‘EMCA’ (n 3) 14 and 25-27.
o ibid 25.
10 See Reha Poroy, Unal Tekinalp and Ersin Camoglu, Ortakliklar Hukuku I (15th edn, Vedat Kitapgilik 2021) No 465.

' Pierre-Henri Conac, ‘The Shareholders’ Duty Not to Abuse Rights’, in Hanne S. Birkmose (ed), Shareholders’ Duties
(Kluwer Law 2017) 363, 364.

12 ibid.
13 See eg Directive (EU) 2017/1132 of the European Parliament and of the Council of 14 June 2017 relating to certain aspects
of company law [2017] OJ L 169/46 art 72 on pre-emptive rights of shareholders in proportion to their capital contributions.
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Due to the lack of harmonisation of theoretical concepts and terminology regarding
abuse of majority power at EU level, Member States developed their own concepts
and approaches. Some countries use a literal translation of abuse by majority, like
France, Belgium (abus de majorité'*) and Italy (abuso della maggioranza), some
other States base their concept on the duty of loyalty/fiduciary duty of the majority
shareholder, and some on equal treatment of shareholders.'* Although these seem to
be separate legal concepts, they have the same purpose, namely, to limit majority’s
potential abuses. They also share similar traits. Therefore, they can be examined
within the blanket term of ‘abuse by majority’.

Conditions for these concepts revolve around two approaches that can be
classified as follows: 1) the double-threshold approach, which requires damage to
both the company’s and minority shareholder’s interests for an act to be considered
and sanctioned as abuse by majority, and ii) the single-threshold approach, which
deems damage to minority shareholder’s interest sufficient to consider an act to be
abuse by majority.'®

B. Is Damage to Both the Company’s Interest and the Minority
Shareholder’s Interest Necessary?

Certain Member States have a double-threshold approach to sanction abuse by
majority and require damage to both the company’s and minority shareholders’
interests."”

France'®, Belgium, Italy, and Portugal are given as examples to this cumulative
approach.'® Spain follows the same approach. However, since 2014, the first condition
has been softened. For a decision to be considered an abuse by majority, damaging
the interest of the company with the decision is no longer required; it is now sufficient

4 The concept of abus de majorité has a long history in French and Belgian company laws. As early works in French language
dedicated to subject, see Jean Bergier, L’Abus de Majorité dans les Sociétés Anonymes — Etude de Droit Commercial
Comparé — Droits Allemand, Frangais et Suisse (Sduberlin&Pfeiffer 1933) 1 ff.; Pierre Coppens, L ’Abus de Majorité dans
les Sociétés Anonymes (Librarie René Fonteyn 1947) 1 ff. In France, the theoretical concept finds its roots not only in
private law, but also in public law, to be more precise in administrative law, from the concept of détournement du pouvoir,
see Anne-Laure Champetier de Ribes-Justeau, Les Abus de Majorité, de Minorité et d’Egalité : Etude Comparative des
Droits Frangais et Américain des Sociétés (Dalloz 2010) 19-20.

15 See Conac, ‘Shareholders’ Duty’ (n 11) 365 ff. See also Holger Fleischer, ‘Shareholder Conflicts in Closed Corporations’,
in Gregor Bachmann and others, Regulating the Closed Corporation (2014) ECFR Special Volume 4 28, 53-54.

For the proposed classification of these approaches, see Onur Gérmez, Topluluk Dist Anonim Ortakliklarda Cogunluk
Giictiniin Kotiiye Kullanilmasi (PhD thesis, Istanbul University 2023) 169 ff.

17 Kriiger Andersen and others, ‘EMCA’ (n 3) 262; Conac, ‘Shareholders’ Duty’ (n 11) 366.

'8 The French Court of Cassation delivered the first ruling acknowledging that an abuse by majority (abus de majorité) had
been committed in 1961. According to the Court, the general assembly resolution taken with the votes of the majority was
contrary to the ‘social interest’ of the company and was based solely on an intent to favour the majority shareholder’s interest
to the detriment of all the shareholders. See Cassation Commerciale, 18 Avril 1961, Les Grands Arréts de la Jurisprudence
Commerciale 1962 225-228. The approach of the French Court did not go unnoticed in Turkish scholarship. See Mahmut
T. Birsel, ‘Anonim Sirketlerde Azinlik Haklar1’, fmran Oktem’e Armagan (Ankara Universitesi Hukuk Fakiiltesi Yaymnlar
1970) 620, 629.

9 Conac, ‘Shareholders’ Duty’ (n 11) 366.
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that the decision has been approved by the majority without there being a reasonable
company need. The decision must also be taken for the majority’s own benefit to the
unjustifiable detriment of the remaining shareholders.*

Other Member States follow a single-threshold approach in which the damage to
minority shareholders is sufficient for abuse by majority. This is the case in Germany,
the Nordic countries, Ireland and, in the UK which is not a Member State anymore.

Denmark departs from breach of the principle of equality between shareholders;
under Irish law, majority is expected to adopt sound control*'.?> The UK relies on
the concept of unfair prejudice.” Germany recognises that majority shareholders are
bound by a duty of loyalty both towards the company and its fellow shareholders.*

In Section 1.10, EMCA sets the majority principle as one of the general principles of
companies and shareholder democracy as one in Section 1.12.% With these principles
in mind, EMCA prefers a single-threshold approach, as Section 11.31 stipulates
that ‘The General Meeting may not pass a resolution which obviously is likely to
give certain shareholders or others an undue advantage over other shareholders of
the company’. The EMCA Group considers the double-threshold approach to be
too restrictive to protect minority shareholders compared to the single-threshold
approach.?

2 Kriiger Andersen and others, ‘EMCA’ (n 3) 262.

2 Under Irish company law, majority shareholder has the duty towards the other shareholders not to exercise its control over
the company in a way that could go against or fail to take account of their interests. See Conac, ‘Shareholders’ Duty’ (n 11)
369.

22 For further information on these examples, see Kriiger Andersen and others, ‘(EMCA’ (n 3) 262; Conac, ‘Shareholders
Duty’ (n 11) 368-369.

3 Section 994 of the UK’s Companies Act 2006 reads: “A member of a company may apply to the court by petition for an
order under this Part on the ground that the company’s affairs are being or have been conducted in a manner that is unfairly
prejudicial to the interests of members generally or of some part of its members (including at least himself)”.

B

2 For further information, see Andreas Cahn, ‘The Shareholders’ Fiduciary Duty in German Company Law’, in Hanne S.
Birkmose (ed), Shareholders’ Duties (Kluwer Law 2017) 347, 347 ff. For the landmark decision of the German High Federal
Court on majority shareholder, see BGH, 01.02.1988, I1 ZR 75/87, DNotZ 1989, 14. In Germany, minority shareholder also
is bound with fiduciary duties. Famous Girmes decision (see BGH NJW 1995, 1739) sets this principle. See Cahn (n 23)
359-361. For a detailed examination of this decision in Turkish scholarship see Argun Karamanlioglu, Anonim Ortaklikta
Pay Sahibinin Genel Kurul Toplantisinda Temsili (Vedat Kitapgilik 2016) 542-548.

»  Kriiger Andersen and others, ‘EMCA’ (n 3) 32-33.
2 ibid 262.
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The reason for the requirement of a damage to company’s interest may be found in
the institutional approach®’” towards the company.?® This requirement draws justified
criticism because it prevents effective protection for the minority, since in many cases
it is rather difficult for the minority to prove that the company’s interest was violated.
It also produced a reactive approach to interpret the company’s interest in light of a
contractual understanding so that minority protection can be improved.”

C. Position of the Turkish Law

In the Turkish Commercial Code, a direct use of ‘abuse by majority’ as a legal
terminology does not exist*’. However, the duty of loyalty has a broad implementation
and long history. In TCC art 369, it is explicitly stated that managers of an AO are
bound by the duty of loyalty (and care).>! In LO, members of the company are bound
by the duty of loyalty, as per TCC art 613. However, the Code is silent whether

? The company can be understood in the light of different approaches, such as contractual and institutional approaches.

According to the contractual approach, a company is based on a contract and can be described as a nexus of contracts/web
of contracts, and its relationship with other parties (including its shareholder) should be interpreted through the lens of its
creators, ie its shareholders, since it is the shareholders” will to enter into a contract created the company and also the risk
undertaken by the shareholders is greater than that of other parties. See Mehmet Bahtiyar, Anonim Ortaklik Sozlesmesi
(Beta 2001) 22; Isabelle Corbisier, La Société: Contrat ou Institution ?: Droits Etasunien, Frangais, Belge, Néerlandais,
Allemand et Luxembourgeois (Larcier 2011) 257 ff; ismail Kirca, Feyzan Hayal Sehirali Celik and Caglar Manavgat,
Anonim Sirketler Hukuku, vol 2 (BTHAE 2013) 248; Cem Veziroglu, Anonim Ortakliklar Hukukunda Esas Sozlesme
Ozgiirliigii ve Stnirlart (On iki Levha 2021) 102 ff. According to institutional approach, creation of a company results in
an autonomous institution with a distinct personality than that of its shareholders in cases where the company possesses
a legal personality and therefore has its own purpose, will and objectives which is or can be distinct from the ones that its
shareholders or other stakeholders have. See Emile Gaillard, La société anonyme de demain: la théorie institutionelle et le
famtzonnementde la société anonyme (Sirey 1933) 39; Birsel (n 17) 628; Champetier de Ribes-Justeau (n 14) 223; cf Oguz
imregiin, Anonim Sirketlerde Pay Sahipleri Arasinda Umumi Heyet Kararlarindan Dogan Menfaat Ihtilaflart ve Bunlar
Telif Careleri (Ismail Akgiin Matbaas1 1962) 106. The institutional approach can also be linked to stakeholder theory. See
Sehirali Celik (Kirca/Manavgat) (n 26) 249. For the differing approaches to company theory, see also Esra Hamamcioglu,
Anonim Ortakliklarda Anasézlesme Degisikligi (PhD thesis, Marmara University 2011) 9-26; Gormez, ‘Kétiiye Kullanma®
(n 16) 79 ff. For a comparative study of French and United States” approaches and their implications on the understanding
of company’s interest and their effect on abuse by the majority, see Champetier de Ribes-Justeau (n 14) 220 ff.

28 For the French case, this is the reasoning given by the scholarship. See Conac, ‘Shareholders’ Duty’ (n 11) 366.

2 In his seminal work, Professor Schmidt presents a great case for this approach to French law: Dominique Schmidt, Les
Conflits d’Intéréts dans la Société Anonyme (Joly 2004) 312-349. See also Pierre-Henri Conac, ‘La Société et I’Intérét
Collectif: la France Seule au Monde?’ (2018) 10 Revue des Sociétés 558, 558 ff.; Pierre-Henri Conac, ‘La Loi du 24 Juillet
1966 sur les Sociétés Commerciales et le Juge : la Cour de Cassation Prisonniere d’un Fantome ?°, Regards sur I’Evolution
du Droit des Sociétés depuis la Loi du 24 Juillet 1966 (Dalloz 2018) 97, 111-113; Conac, ‘Shareholders’ Duty’ (n 11) 366.

30 Many provisions of the TCC can be linked with the concept of abuse by majority, and Turkish doctrine rightfully views
certain provisions through the prism of abuse by majority. For example, TCC art 445 stipulates that general meeting
resolutions in violation of, among others, the principle of good faith are voidable, and Turkish doctrine rightfully sees
this provision as a means to prevent abusive behaviour of the majority shareholder. See eg Erdogan Moroglu, Anonim
Ortaklikta Genel Kurul Kararlarimin Hiikiimsiizliigii (On iki Levha 2020) 232-233; Ismail Kirca, Anonim Sirket Genel
Kurul Kararlarimin Hiikiimsiizliigii (On ki Levha 2022) 77; Gormez, ‘Kotiiye Kullanma® (n 16) 237. On action for the
voidability under TCC art 445, in this work see Chapter IV.

EMCA Section 9.04 also foresees the duty of loyalty for managers of the company by taking some inspiration from the
Section 172 UK’s Companies Act 2006. The commentary of the Section 9.04 provides valuable insight for the ‘interest of
the company’. See Kriiger Andersen and others, ‘EMCA’ (n 3) 212-214. In French company law, although accepted as an
implicit notion, the explicit implementation of the duty of loyalty is relatively new, dating back to the 1990s and has been
limitedly implemented. For a brief history and examination of the duty of loyalty in French company law, see Martin Gelter
and Genevieve Helleringer, ‘Opportunity Makes a Thief: Corporate Opportunities as Legal Transplant and Convergence
in Corporate Law’ (2018) 15 Berkeley Business Law Journal 92, 134 ff. In Turkish company law, the duty of loyalty is not
understood to be limited to a non-competition duty but a broader one, similar to German understanding.
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shareholders of an AO are subject to the duty of loyalty.*? Turkish scholarship has
presented differing views on whether such a duty should be imposed on shareholders.*

On the other hand, one such duty can be found for majority shareholders in the

provisions for group of companies.** TCC art 202% regulates the unlawful use of
control in subsidiaries and creates a liability regime®® for shareholders who have

32

33

Mehmet Bahtiyar, Ortakliklar Hukuku, (16th edn, Beta 2022) 247.

The “classical’ Turkish scholarship refuses the imposition of such a duty on shareholders. See Omer Teoman, Anonim
Ortaklikta Pay Sahibinin Oy Hakkindan Yoksunlugu (BTHAE 1983) 12; Hayri Domanig, Anonim Sirketler Hukuku ve
Uygulamasi, TTK. Serhi II (Temel Yayinlar1 1988) 1115-1116; Reha Poroy, Unal Tekinalp and Ersin Camoglu, Ortakliklar
Hulkuku IT (14th edn, Vedat Kitapgilik 2019) No 1091 (cf No 1091a). However, the authors of the two main monographies
on this subject in Turkish doctrine profess that shareholders have such a duty. See N. Fiisun Nomer, Anonim Ortaklikta
Pay Sahibinin Sadakat Yiikiimliligii (Beta 1999) 29-30; Murat Yusuf Ak, Sirketler Hukukunda ve Ozellikle Anonim
Sirketlerde Pay Sahibinin Sadakat Borcu (Istanbul Menkul Kiymetler Borsasi 2002) 144 ff. For an analysis of the position
of the Turkish scholarship on the imposition of the duty of loyalty on shareholders, see Fatma Beril Ozcanli, Sirketler
Toplulugunda Hakimiyetin Hukuka Avkiri Kullaniimast (On iki Levha 2021) 23-26. The same author also holds the latter
opinion. See ibid 26-27.

Among the Member States, there are four major approaches to a group of companies: i) comprehensive regulation, ii)
partial regulation, iii) case law recognition of the interest of the group, and iv) lack of treatment. See Kriiger Andersen and
others, ‘EMCA’ (n 3) 371. With the entry into force of the TCC, Turkey falls into the first category. For an English review
on Turkish law of group of companies, see Giil Okutan Nilsson, ‘The Law of Group of Companies Under the Draft Turkish
Commercial Code’, in Roland von Biiren, Susan Emmenegger and Thomas Koller (eds), Rezeption und Autonomie: 80
Jahre Tiirkisches ZGB, Journées Turco-Suisses 2006, (Stampfli Verlag 2007) 179, 179 ff.

The translation of the relevant parts of TCC art 202 is as follows:

‘(1) a) The controlling company may not exercise its control in a manner that would cause a loss to the controlled company.
The controlling company may not direct the controlled company, in particular, to carry out legal transactions such as transfer
of business, asset, funds, personnel, receivables, and debt; to reduce or transfer its profits; to encumber its assets with
rights in rem or in personam; to undertake liabilities such as standing surety, guarantee or aval; to make payments; without
a just cause, to avoid taking measures ensuring its development or to take decisions or measures negatively affecting its
productivity or operation such as not renewing its facilities, restricting or ceasing its investments; unless the loss is actually
offset within that operating year or a right of claim of equivalent value is granted, with specific information as to how and
when the loss would be offset, to the controlled company no later than the end of that operating year.

b) If offsetting is not actually realised within the operating year or a right of an equivalent claim is not granted in due time,
each shareholder of the controlled company may request compensation for the damage caused to the controlled company by
the controlling company and the members of its board of directors who caused the loss. Upon request or ex officio, instead
of compensation, if deemed equitable for the relevant case, the judge may order the purchase of the shares of the plaintiff
shareholders by the controlling company, as per the second paragraph of this article or any other appropriate and acceptable
solution.

¢) The creditors may also request that the company’s losses be paid to the company, as per subparagraph (b), even if the
company has not gone bankrupt.

d) If it is proved that under the same or similar circumstances the transaction causing the loss would have been undertaken
or avoided being undertaken by the board members of an independent company, acting diligently as a prudent director and
protecting the interests of the company in accordance with the good faith principle, no compensation shall be awarded.
(...)

(2) Regarding transactions such as merger, division, conversion, dissolution, issuance of securities, and important
amendments to the articles of association undertaken by the use of control and without any clearly comprehensible just
cause for the subsidiary company; shareholders who have voted against the general meeting resolution and had it recorded
in the minutes or who have raised a written objection to the resolutions of the board of directors on such or similar matters,
may request from the court the compensation of their losses be paid or the purchase of their shares at least with the stock
market value or, if such value does not exist or is not equitable, with the real value or at a value to be determined according
to a generally accepted method, by the controlling enterprise. While determining the value, data on the date closest to the
court ruling shall be taken as the basis. The claim for compensation or share purchase shall be prescribed after two years,
starting from the date on which the general meeting resolution is taken or of the announcement of the resolution of the board
of directors.’

For an alternative translation see Fatih Aydogan and Gizem Melike Emirler, Tiirk Sirketler Hukuku — Turkish Company Law
(On iki Levha 2016) 100-105.

Section 15.16 of the EMCA follows the Rozenblum doctrine of France and, with Section 15.17, proposes a regime that
is less rigid than the Turkish provision. See Kriiger Andersen and others, ‘EMCA’ (n 3) 385-388. In the existence of a
specified and concrete group policy, interest of the group is recognised for the cases of direct or indirect full (100%) control
in TCC art 203. According to the Explanatory Notes (a non-binding document provided with the draft law putting forward
explanations as to why such legal amendments/changes/additions were made, similar to Swiss ‘messages’ accompanying
and dedicated for legal modifications) to the TCC Articles, said article’s approach to the matter that instruction should be a
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control. Certain obligations of the controlling shareholder can be interpreted
as a manifestation of the duty of loyalty imposed on the controlling/dominant
shareholder.’” However, Turkish scholarship is divided on the theoretical legal basis
for liability established by the relevant article.*®

In light of the position of Turkish company regulation mentioned above, one
concludes that the controlling majority shareholder® in a subsidiary AO might be
considered to be bound by a duty of loyalty; however, in the ideal AO which seems
to be the independent one in the eyes of Turkish legislator, there does not exist an
explicit imposition of such a duty of loyalty on the majority.*’

Without going into the debate on how to legally classify the regime created
by TCC art 202, one deduction can be made easily, which is that the legislator
created a directly applied protection regime for the subsidiary company and
its minority shareholders via the offset mechanism and liability regime for
controlling shareholders in a setting of group of companies; while refraining
from establishing the same or similar level of protection to an independent
company and its minority shareholders and abstaining from imposing the same or
similar liability regime on the controlling/majority shareholder of an independent
company, even if it is obvious that the same type of risks exists in an independent
company, eg independent AO.*!

Furthermore, TCC follows a very rigid institutional approach to the regime created
by art 340. Said article restricts the provisions that may be incorporated in an AO’s
articles of association.*> According to TCC art 340, inspired by German Aktiengesetz
§23(5), provisions in the articles of association may only deviate from the TCC, only
if the Code explicitly so permits. This significantly curtails the contractual aspect

requirement of concrete policies set by the group follows the Rozenblum doctrine. See Explanatory Notes to TCC Articles,
<https://cdn.tbmm.gov.tr/KKBSPublicFile/D23/Y2/T1/WebOnergeMetni/70f5fa31-0a3f-4910-bec9-77e0f8ba0bdf.pdf>
accessed 14 March 2024, 79. In cases of full control, the legislator seems to have accepted the Rozenblum doctrine and
allowed the group interest to be pursued. See Ozcanli (n 32) 124.

3 According to Okutan Nilsson, the second paragraph of the article imposes the duty of loyalty on the controlling shareholder
both towards the controlled company and its shareholders. See Giil Okutan Nilsson, Tiirk Ticaret Kanunu Tasarisi 'na Gore
Sirketler Toplulugu Hukuku (On iki Levha 2009) 312; cf Ozcanli (n 33) 450-451.

3 For a detailed critique of differing opinions see Ozcanli (n 33) 313-327 and 449-452.
3 For the concept of control in AO see Ali Pasli, Anonim Ortakligin Devralinmasi (Vedat Kitapgilik 2009) 35 ff.

# See Esra Hamamcioglu, ‘Anonim Ortakliklarda Tek Borg Ilkesine iliskin Gelismeler’, Prof. Dr: Mustafa Dural Anisina —
Ozel Sayi 111 (2018) 6 (1) Kadir Has Universitesi Hukuk Fakiiltesi Dergisi 125, 136.

41 See Ali Pash, ‘Anonim Ortaklikta Kontrol Sahibinin Ozel Durumu’ (2008) 66 (2) Istanbul Hukuk Mecmuasi 357, fn 47;
Gormez, ‘Kotiiye Kullanma’ (n 16) 180. Whether the majority might be considered as a de facto organ and be liable under
the liability regime for the members of the board of directors and managers and whether this approach provides an effective
protection, in this work see Chapter I'V.

“ For the limits of freedom to contract applied to the articles of association of an AO and the effects of TCC art 340 see
Veziroglu, ‘Esas S6zlesme’ (n 27) 343 ff.
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of the company significantly*, # and the possibility of minority protection through
articles of association.®

For an independent AO’s minority shareholders who are greatly stripped of
contractual protections via articles of association and lack, in most cases, access to
liquid markets, upholding a single-threshold approach would provide better protection.
Of course, this should be done without completely hindering the majority rule. In a
setting where the idea of an independent company interest from its shareholders*®
is voiced more strongly, with a rigid institutional approach to the AO and a lack of
explicit duty of loyalty of the majority shareholder towards its fellow shareholders,
how can one prove that the single-threshold approach is upheld in Turkish law? As
will be discussed below, the principle of equal treatment of shareholders may serve as
a tool to prove that this approach is the prevalent one under Turkish law.

II1. Equal Treatment of Shareholders:
Is This the Tool We Are Looking for?

A. Equal Treatment of Shareholders According to EU Legislation

In the EU company law landscape, references to the equal treatment of shareholders
are easily found.

Paragraph 11C of the Commission’s Recommendation 77/534/EEC* from 1977,
which applies to listed companies, though non-binding in nature, lays out equal
treatment as a ‘general principle’. The European Code of Conduct, annexed to
Recommendation 77/534/EEC, provides in its General Principle 3 that

4 For a detailed examination of the effects of this article on the freedom to contract, see Rauf Karasu, Anonim Sirketlerde

Emvredici Hiikiimler Ilkesi (2nd edn, Yetkin Yaymlar1 2015) 45 ff.

EMCA prefers a regime which leaves more room for shareholders’ will. According to Section 1.12(2) inspired by Finnish
Law, the manner in which a company operates can be established via the inclusion of provisions in the articles of association
by shareholders; however, these provisions are deemed void if they are contrary to a mandatory provision of EMCA or some
other Act or to the rules of appropriate conduct. The principle set forth in this provision can be seen as a supplement to the
majority rule stipulated in Section 1.10, as it reinforces shareholders’ final say in the company. See Kriiger Andersen and
others, ‘EMCA’ (n 3) 33.

It is stated that imposing a duty of loyalty on shareholders via articles of association is not in line with the fundamental
structure of the AO; therefore, such a provision should be considered invalid. See Bahtiyar, ‘Ortakliklar’ (n 32) 191.

4 See Mehmet Helvaci and Rifat Cankat, ‘Karsilagtirmali Hukukta Sirket Menfaati Kavrami’, Prof. Dr. Sabih Arkan’a
Armagan (On Iki Levha 2019) 521, 548; Muhammed Sulu, Anonim Ortaklikta Sirket Menfaati Kavrami (On Iki Levha
2019) 22-24. For Turkish law, see also Mehmet Helvaci, Emin Camurcu and ismail Tiirky1lmaz, ‘Ozellikle Anonim Sirket
Agisindan Sirket Menfaati Kavrami’, in H. Erciiment Erdem and others (eds), Prof. Dr. Hamdi YASAMAN 'a Armagan (On
iki Levha 2017) 309, 310 ff. This approach regarding a company’s interest focuses more on a company’s sustainability
and stakeholders. For the EU Commission’s effort to reconcile sustainability of the company and better engagement of
shareholders, see Commission, ‘Action Plan: European company law and corporate governance - a modern legal framework
for more engaged shareholders and sustainable companies’ (Communication) COM (2012) 740 final. Regarding the
sustainability of the company, see also José Engracia Antunes and others, Report of the Reflection Group on the Future
of EU Company Law (European Commission Internal Market and Services 2011) 36-38. According to EMCA Section
1.06, the purpose of the company is to increase its value, unless otherwise stated in the articles of association. See Kriiger
Andersen and others, ‘EMCA’ (n 3) 29.

47 Commission Recommendation of 25 July 1977 Concerning a European Code of Conduct Relating to Transactions in
Transferable Securities (77/534/EEC) (1977) OJ L 212/37.

44

45
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‘Equality of treatment should be guaranteed to all holders of securities of the same type
issued by the same company; in particular, any act resulting directly or indirectly in the
transfer of a holding conferring de jure or de facto control of a company whose securities are
dealt in on the market, should have regard to the right of all shareholders to be treated in the
same fashion.’*

In Supplementary Principles 17 and 18%, direct references are made to the equal
treatment principle in cases where a transfer of control occurs. The Recommendation
also states in its General Principle 1 that ‘The objective of this code and the general
principles should be observed even in cases not expressly covered by supplementary
principles®®’! and therefore stresses the importance of the equal treatment principle.

Recital 46 of the preamble of the Directive (EU) 2017/1132 on company law,
applicable to listed and non-listed (limited liability commercial) companies, sets
the goal of observation and harmonisation of Member States’ laws related to the
increase or reduction of capital so that they ensure the principle of equal treatment
of shareholders in the same position. Art 60 on acquisition of own shares by the
company makes a direct reference to the principle as well. The most important
reference to this principle is art 85 of the Directive. This article, titled ‘equal treatment
of all shareholders who are in the same position’, states that for the purposes of the
implementation of the Chapter on capital maintenance and alteration, the laws of the
Member States shall ensure equal treatment to all shareholders who are in the same
position and creates a responsibility on Member States to ensure this principle only
for the implementation of the said Chapter.

Apart from this direct reference, through proportionality, one can find that the idea
of equal treatment is widely spread in the Directive. This is the case in art 72 regulating
the pre-emption rights of shareholders®? and in arts 139 and 156 regarding divisions.

4 Emphasis added by the author.

4 “17. Any transaction resulting in the transfer of a holding conferring control in the sense referred to in general principle
3 should not be carried out in a surreptitious fashion without informing the other shareholders and the market control
authorities.

I i3 desirable that all the shareholders of the company whose control has changed hands should be offered the opportunity of
disposing of their securities on identical conditions, unless they have the benefit of alternative safeguards which can be
regarded as equivalent.

18, Any acquisition, or attempted acquisition on the market, separately or by concerted action, of a holding conferring control in
the sense referred to in general principle 3, without informing the public, is against the objective of this code.’

Emphasis added by the author.

S General principle 1 continues as follows:
‘Every transaction carried out on the securities markets should be in conformity with not only the letter but also the spirit of
the laws and regulations in force in each Member State, and also the principles of good conduct already applying to these
markets, or recommended by this code.’

2 Note that the pre-emption rights of the shareholders are not absolute. According to art 72 paras 4 and 5, Member States may
set provisions giving the possibility of restricting the pre-emption rights of shareholders by the company. TCC provisions
conform to this Directive. According to TCC art 461, shareholders have a pre-emption right based on their participation in
capital; however, this right can be restricted in the event of a just motive. For further information, see Onur Gérmez, 6102
Sayili Tiirk Ticaret Kanununa Gére Riichan Hakkinin Kisitlanmasi (Beta 2017) 192 ff. EMCA Section 6.07 also stipulates
that shareholders have pre-emption rights, which can be restricted under certain conditions. In the commentary of the
provision it is stated that it follows the same approach presented by Directive art 72 (though the reference is to the previous
Second Company Directive - Directive 2012/30/EU of the European Parliament and of the Council of 25 October 2012 on
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Art4 of Directive 2007/36/EC%, as amended by Directive 2014/59/EU>* and Directive
(EU) 2017/828% on shareholder rights in listed companies, states that a listed company
shall ensure equal treatment for all shareholders who are in the same position with
regard to participation and the exercise of voting rights in the general meeting. Another
implementation of the principle can be found in Directive 2004/25/EC on takeover
bids.* In art 3 of the said Directive, for the purpose of implementing this Directive,
Member States are under the obligation to ensure that all holders of the securities of an
offeree company of the same class must be afforded equivalent treatment.”

From these provisions stated above, one can easily deduce that the mentality
towards equal treatment of shareholders is not absolute equality but a relative one
that can be understood with the emphasis on equal treatment of shareholders in the
same position.*® It should also be noted that, apart from the rule in the Directive on
takeover bids, it is the company and its organs that are under the obligation to treat
equally the shareholders in the same position.>

Considering the above-mentioned provisions, since this principle is so prevalent in
EU legislation, is it possible to say that there is a general principle of equal treatment
of shareholders under EU law?

coordination of safeguards which, for the protection of the interests of members and others, are required by Member States
of companies within the meaning of the second paragraph of Article 54 of the Treaty on the Functioning of the European
Union, in respect of the formation of public limited liability companies and the maintenance and alteration of their capital,
with a view to making such safeguards equivalent [2012] OJ L 315/74 - art 33 since the new directive hadn’t been entered
into force at the date of EMCA’s publication). See Kriiger Andersen and others, ‘EMCA’ (n 3) 117-118. However, it should
be noted that the EMCA provision is not as clear as the provision laid down in the Directive. The Directive’s provision (and
also TCC art 461) explicitly states how pre-emption rights shall be calculated (ie in proportion to the capital represented
by shareholders’ shares), but the EMCA provision lacks this clarity. The general American approach, as embodied in
MBCA, is completely different from the European one. According to MBCA §6.30 on Shareholders’ Preemptive Rights,
‘the shareholders of a corporation do not have a preemptive right to acquire the corporation’s unissued shares except to the
extent the articles of incorporation so provide’.

3 Directive 2007/36/EC of the European Parliament and of the Council of 11 July 2007 on the exercise of certain rights of
shareholders in listed companies [2007] OJ L184, 17.

3 Directive 2014/59/EU of the European Parliament and of the Council of 15 May 2014 establishing a framework for the
recovery and resolution of credit institutions and investment firms and amending Council Directive 82/891/EEC, and
Directives 2001/24/EC, 2002/47/EC, 2004/25/EC, 2005/56/EC, 2007/36/EC, 2011/35/EU, 2012/30/EU and 2013/36/EU,
and Regulations (EU) No 1093/2010 and (EU) No 648/2012, of the European Parliament and of the Council [2014] OJ
L173/190.

55 Directive (EU) 2017/828 of the European Parliament and of the Council of 17 May 2017 amending Directive 2007/36/EC
as regards the encouragement of long-term shareholder engagement [2017] OJ L132/1.

¢ Directive 2004/25/EC of the European Parliament and of the Council of 21 April 2004 on takeover bids [2004] OJ L142/12.

For other references, in directives regarding company law, to the equality, proportionality, equivalence and reasonability,
notions that are related to the concept of equality, see Directive 2006/43/EC of the European Parliament and of the Council
of 17 May 2006 on statutory audits of annual accounts and consolidated accounts, amending Council Directives 78/660/
EEC and 83/349/EEC and repealing Council Directive 84/253/EEC [2006] OJ L157/87, and Directive 2013/34/EU of
the European Parliament and of the Council of 26 June 2013 on the annual financial statements, consolidated financial
statements and related reports of certain types of undertakings, amending Directive 2006/43/EC of the European Parliament
and of the Council and repealing Council Directives 78/660/EEC and 83/349/EEC [2013] OJ L182/19.

% See Kriiger Andersen and others, ‘EMCA’ (n 3) 80 ff. See also Andrea Vicari, European Company Law (De Gruyter 2021)
109. For detailed information on the concept of equality among shareholders, see the seminal work of De Cordt: Yves De
Cordt, L Egailité entre Actionnaires (Bruylant 2004) 1 ff.

See also Federico Mucciarelli, ‘Equal Treatment of Shareholders and European Union Law - Case Note on the Decision
“Audiolux” of the European Court of Justice’ (2010) 7 (1) ECFR 158, 162-163.
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B. ECJ’s ‘Audiolux’ Ruling: No General Principle of
Equal Treatment of Shareholders under EU Law

The ECJ has given a negative answer to this question® in its landmark decision
Audiolux® where the Court examined whether there is a ‘general principle of equal
treatment’ of minority shareholders upon transfer of control. However, as will be
explained below, the Court’s approach has broader implications for how the principle
of equal treatment of shareholders should be understood in EU law.

Although Directives 77/91/EEC® and 79/279/EEC®, which were in question in
this decision, are no longer in force®, the treated aspects of these directives are still
applicable to the directives that replaced them.

Particularly, the Court’s remarks regarding the Directive 77/91/EEC are important
for the subject of this article. According to the Court, the fact that Directive 77/91/EEC
laying down certain provisions relating to the protection of minority shareholders is not
enough to establish the existence of a general principle of EU law, in particular if the
scope of those provisions is limited to rights which are well defined and certain.®> As in
the case of Directive (EU) 2017/1132, Directive 77/91/EEC sets the principle of equal
treatment only for the implementation of the relevant provisions of the Directive.

The Court also dismissed the long-standing Recommendation 77/534/EEC as a
source of general and free-standing principle of equal treatment of shareholders in
EU company law, claiming that General Principle 3 and Supplementary Principle 17
of the Code of Conduct do not set out the obligation of equal treatment in absolute
and binding terms.%

Following the jurisprudence of the Court®’, one must conclude that in EU legislation,
there isn’t an immanent and blanket principle of equal treatment of shareholders
imposed not only on the shareholders but also on the company and its organs.

©  See also Vicari (n 58) 285.

o Case C-101/08 Audiolux SA and Others v Groupe Bruxelles Lambert SA (GBL) and Others and Bertelsmann AG and Others
[2009] ECR 2009 1-09823.

2 Second Council Directive 77/91/EEC of 13 December 1976 on the coordination of safeguards which, for the protection
of the interests of members and others, are required by Member States of companies within the meaning of the second
paragraph of Article 58 of the Treaty, in respect of the formation of public limited liability companies and the maintenance
and alteration of their capital, with a view to making such safeguards equivalent [1977] OJ L26/1.

% Council Directive 79/279/EEC of 5 March 1979 coordinating the conditions for the admission of securities to official stock
exchange listing [1979] OJ L66/21.

®  Directive 77/91/EEC was replaced by Directive 2012/30/EU, which was replaced by Directive (EU) 2017/1132. Directive
79/279/EEC was replaced by Directive 2001/34/EC of the European Parliament and of the Council of 28 May 2001 on the
admission of securities to official stock exchange listing and on information to be published on those securities [2001] OJ
L184/1.

%5 See also Audiolux (n 61) paras 35-37-38-39-40.

% See Audiolux (n 61) para 45.

7 For further analysis of this decision, see Mucciarelli (n 59) 159 ff; cf Isabelle Corbisier, ‘ Arrét «Audiolux»: inexistence d’un

principe général de droit communautaire protégeant les actionnaires minoritaires en cas de cession d’une participation de
contrdle’ (2010) 165 Journal de Droit Européen 9, 12.
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C. Approach in the EMCA

EMCA, on the other hand, provides a more comprehensive approach and protection
for the minority.

According to Section 1.09, all shareholders who are in the same position must be
afforded equal treatment by the company.®® The approach of setting a general principle
in company law legislation can also be found in The German Stock Corporation
Act (§ 53a), Greek Law numbered 4548/2018 (art 36/2), and Polish Commercial
Companies Code (art 20).%°

A separate but in-the-same-manner provision is stated for general assembly
meetings. Section 11.31, titled general provisions on minority protection, stipulates
that the general meeting may not pass a resolution which obviously is likely to give
certain shareholders or others an undue advantage over other shareholders of the
company.” The first sentence of Section 8.25 sets the same principle for the board of
management of the company.”

These provisions are similar to those adopted by Nordic countries. The Danish,
Finish and Swedish Companies Acts have provisions regulating that the general
assembly meeting, the board of directors and the managing body shall not make
decisions or take other measures that are conducive to conferring an undue benefit to a
shareholder or another person at the expense of the company or another shareholder.”
The Swiss Code of Obligations also imposes company organs to uphold the principle
of equal treatment without a general provision on the matter by stipulating that general
assembly resolutions that give rise to an ‘unequal treatment’ of shareholders or create
a disadvantage on the shareholders in a manner not justified by the company’s objects
are voidable (art 706/2/3) and the board of directors should ‘treat in the same manner’
shareholders whose circumstances are the same (art 717/2)."

% Kriiger Andersen and others, ‘EMCA’ (n 3) 32.
% ibid.
0 ibid 262.

The first sentence of Section 8.25 is as follows: “Members of the board shall not enter into any transaction that is clearly
capable of providing certain shareholders or others with an undue advantage over other shareholders or the company.” See
Kriiger Andersen and others, ‘EMCA’ (n 3) 195.

2 ibid 32 and 195.

3 See Nicolas Rouiller, Marc Bauen, Robert Bernet and Colette Lassere Rouiller, La Société Anonyme Suisse (3rd edn,
Schultess Editions romandes 2022) 251; Christophe Wilhelm, Océane Varrin, L’ “exercice mesuré des droits” et I’abus de
majorité en droit suisse de la société anonyme (Schulthess Editions 2022) 19.
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These three provisions create a blanket principle of equal treatment of shareholders
who are in the same position and a broad protection for minority shareholders. At the
same time, the possibility of treating shareholders unequally is explicitly accepted
when the shareholders are not in the same position and/or it is fair to provide an
advantage’ to a certain shareholder.

D. TCC on Equal Treatment of Shareholders

Article 357 of the TCC, titled the equal treatment principle, stipulates that
shareholders are treated equally under equal circumstances and sets a clear governing
principle for the AO.” With this provision, it can be deduced that Turkish public
company legislation follows the same approach as German, Greek and Polish
legislation. With such a blanket provision, the TCC system on AO is also in line with
EU legislation regarding the parts where reference to the principle is made.”

This principle is set forth under the section titled ‘fundamental principles’ in the
Code; therefore, is a criterion to be followed by the company’s organs.”, 7 If the
decisions taken by the majority in the general assembly and/or resolutions of the board
of directors give an undue advantage to the majority shareholder, these decisions
shall be considered in violation of the principle of equal treatment of shareholders.

An explicit general provision on this principle may have positive implications
for minority protection against abuses committed by the majority via the company
organs. This removes any doubt that the single-threshold approach that deems

™ Ttis stated in the commentary that the ‘undue advantage’ requires existence of unfairness. See Kriiger Andersen and others,
‘EMCA’ (n 3) 263.

It should be noted that although concerning AOs, this principle was not explicitly stipulated in the former Turkish
Commercial Code (Tiirk Ticaret Kanunu, Kanun Numarasi: 6762, Kabul Tarihi: 29.6.1956, RG: 9.7.1956/9353); however,
its implementation to AOs was accepted by the doctrine. See Merih Kemal Omag, ‘ Anonim Sirketler Hukukunda Esit islem
flkesi’ (1986) 1 (1) Marmara Universitesi Hukuk Fakiiltesi Hukuk Arastirmalari Dergisi 2; N. Fiisun Nomer, ‘Anonim
Ortaklikta Esit Davranma (Esit Islem) Ilkesi’, Prof. Dr: Oguz Imregiin’e Armagan (Beta Yaymcilik 1998) 470 ff; Siikrii
Yildiz, Anonim Ortaklikta Pay Sahipleri Agisindan Esit Islem Ilkesi (Sekin Yayncilik 2004) 47-48 and 99 ff; Ali Pasli,
Anonim Ortaklik Kurumsal Yonetimi — Corporate Governance, (2nd edn, Caga Hukuk Vakfi Yaynlar: 2005) 184.

76 Turkish legislation appropriately fulfils the requirements for the equal treatment of shareholders set out in Directive 2007/36/

EC. See Ali Pasli, ‘Anonim Ortaklik Kurumsal Yonetimi’, in Arslan Kaya and others (eds), Tiirk Hukukunun Avrupa Birligi
Hukukuna Uyumu Ozel Hukuk - Acquis Communautaire’'in Alinmast - Agiklamalar, Degerlendirmeler; Oneriler (Istanbul
Universitesi Yaymevi 2020) 421.
Turkish legislation is also in line with Directive (EU) 2017/1132 art 85. See ismail Cem Soykan, ‘Sermaye Yeterliligi,
Kanuni Sermayeye Iliskin Korumalar, Dagitima iliskin Kurallar, Uygulama ve Yiiriirlik Hiikiimleri’, in Arslan Kaya
and others (eds), Tiirk Hukukunun Avrupa Birligi Hukukuna Uyumu Ozel Hukuk - Acquis Communautaire’in Alinmast -
Agiklamalar, Degerlendirmeler, Oneriler (Istanbul Universitesi Yaymevi 2020) 129.

7 See Setenay Yagmur, Anonim Sirketlerde Esit Islem Ilkesi (On Iki Levha 2020) 70 ff.

" Turkish legislator went for a slightly different direction for the LOs. TCC art 627 stipulates that managers shall, under equal
circumstances, treat shareholders equally. Therefore, only the management organ or body is explicitly obliged to follow
such a principle. Turkish scholarship criticises this approach and states that it would be more appropriate to place the general
assembly of the LO under the same obligation. See Bahtiyar, ‘Ortakliklar’ (n 32) 374. For a similar criticism but with the
emphasis that even without an explicit provision, the general assembly of the LO is also bound by this principle, see Abuzer
Kendigelen, Yeni Tiirk Ticaret Kanunu Degisiklikler, Yenilikler ve Ilk Tespitler (3rd edn, On iki Levha 2016) 542. In the
same direction that the general assembly of the LO is also subject to the equal treatment principle, see Fatih Bilgili and
Ertan Demirkapi, Sirketler Hukuku (9th edn, Dora 2013) 694; Unal Tekinalp, Sermaye Ortakliklarinin Yeni Hukuku (5th
edn, Vedat Kitapeilik 2020) No 21-04.
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sufficient only a damage to minority in order to sanction the abuse by majority is the
prevailing approach for AO. It should also be noted that, in terms of equal treatment,
through this provision, by creating a blanket principle, Turkish public company
legislation provides better protection for shareholders than the protection provided
in EU legislation.

Even if the decision taken does not harm the interests of the company, the violation
of the principle of equal treatment of shareholders in an AO, single-handedly, may
constitute an abuse by majority.

However, the author of this paper is of the opinion that there is still a role to be
played by the company’s interest. An advantage only provided to certain shareholders,
such as the majority, may be deemed lawful if the company’s interest requires so.
Such interest may serve as a justification for the relevant action. However, when
there is a conflict of interest between the minority and the company™, a case-by-case
approach is necessary.

It must be noted that the principle of equal treatment of shareholders governed
by TCC art 357 can be utilised as a tool to mitigate the risk of abuse by majority in
cases where only certain shareholders bear certain losses or damages to their interests
due to the company’s actions; therefore, it is of significant importance to minorities
in an independent and privately held AO, especially if one keeps in mind the strict
institutional approach followed by the TCC towards the AO.*

Now that it has been established that, without a doubt, the single-threshold
approach is the prevailing approach for the AO, a final issue that should be addressed
remains: What might be an effective remedy to be implemented in case of an abuse
by majority?

I'V. Exit Right, Might It Be the Effective Remedy Just Around the Corner?

If a resolution taken by the general assembly is a manifestation of an abuse by
majority (eg violation of the equal treatment principle), an action for the voidability®'

" A classic example of conflicting interests between a company and a minority revolves around the non-distribution of

dividends. Interest of the company may prove to be useful for the majority against any allegations of dividend drought
coming from the minority. For an in-depth examination of the shareholders’ right to dividend and conflict of interests arising
from the said right in the AO see Kerem Celikboya, Anonim Sirketlerde Pay Sahibinin Kar Payr Hakki (On Iki Levha 2021)
43 ff.

80 Turkish scholarship understands, rightly so, the equal treatment principle as a tool that limits majority power for the benefit
of the minority. See Omag (n 75) 2; Nomer, ‘Esit islem’ (n 75) 471; Yildiz (n 75) 59-60; Erciiment Erdem, ‘Tiirk ve Isvicre
Hukuklarinda Esit islem Ilkesi’, Isvigre Bor¢lar Kanunu nun Iktibasimin 80. Yilinda Isvigre Bor¢lar Hukuku nun Tiirk
Ticaret Hukuku'na Etkileri (Vedat Kitapgilik 2009) 394; Sehirali Celik (Kirca/Manavgat) (n 27) 133; Cafer Eminoglu,
‘Anonim Sirket Pay Sahipleri A¢isindan “Esit Sartlarda Esit Islem” ilkesi’, Ticaret ve Fikri Miilkiyet Hukuku Dergisi
(2015) 1 (1) 80; Necla Akdag Giiney, ‘Anonim Sirketlerde Esit islem ilkesi’ (2014) 18 (3-4) Gazi Universitesi Hukuk
Fakdiltesi Dergisi 121. On how this principle can be utilised against abuse by the majority and its shortcomings in minority
protection, see Gormez, ‘Kotiiye Kullanma’ (n 16) 124-133.

81 For a brief examination of differing European approaches regarding voidability (Turkish: iptal edilebilirlik) and nullity
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of'said resolution can be launched before the courts. The TCC governs this possibility
for the resolutions of the general assembly meetings in its arts 445-446. TCC art
445 stipulates that general assembly resolutions that contravene the law, articles of
association, or the principle of good faith are voidable. As explained above, with
the help of the equal treatment principle explicitly stipulated in TCC art 357, the
single-threshold approach is the prevalent approach for AOs; therefore, an abusive
general assembly resolution damaging only the minority’s interests might be deemed
in contravention of TCC art 357, and hence the law and be annulled. Relying on TCC
art 357, thus ‘the law’, makes it easier for minorities to bring forward the voidability
of a general assembly decision compared to relying on the principle of good faith,
a principle that brings broader room for interpretation (which in turn might serve
against the minority, since the company might make a case that the resolution is
needed even if it damages the minority interest).®

TCC art 447 governs the nullity of general assembly resolutions.®* Resolutions
that are, among others, against the AOs ‘fundamental structure’ shall be deemed null.
Thus, general assembly resolutions that might be deemed severe abuses by majority
because of the damage they cause to the minority interest may be nullified.®, %

A similar approach exists in EMCA. According to the Model Act, in the event
of a violation of the general provision on minority protection in Section 11.31,
shareholders can apply to the provision in Section 11.28 governing void resolutions
at general meetings.®

However, these solutions do not deter the majority from repeating the same
behaviour; hence, ineffective against systematic abuses by majority in company
organs.’” Without appropriate protections®, this is especially the case for privately
held and independent companies because minority shareholders are locked in the

(Turkish: butlan/kesin hiikiimsiizliik) see Vicari (n 58) 152-155.
8 See also Gormez, ‘Kotilye Kullanma’ (n 16) 342-343.

$  One of the main differences between voidability and nullity is that an action for the voidability of a general assembly
resolution must be brought forward within three months after such resolution is decided upon (TCC art 445); however, an
action for the nullity of a general assembly resolution may be launched at any time, apart from the cases where it might be
deemed against the principle of good faith due to the amount of time that has passed. Regarding the differences between the
voidability and nullity of general assembly resolutions see Omer Korkut, Anonim Sirket Genel Kurul Kararlarinn Butlan
(Karahan Kitabevi 2012) 44-47.

8 See Gormez, ‘Kotiiye Kullanma’ (n 16) 233 ff.

An action for the nullity of board resolutions may also be launched against abusive board resolutions as well, if the resolution
is, among others, against the principle of equal treatment, AO’s fundamental structure, or in violation of shareholders’
rights, especially those that are inalienable (Turkish: vazgegilmez), or restricting or making it difficult to exercise these
rights (TCC art 391).

8 See also Kriiger Andersen and others, ‘EMCA’ (n 3) 259 and 263.

8 Regarding the ineffectiveness of these remedies, see Gormez, ‘Kétiiye Kullanma’ (n 16) 240 ff.

8 For a comprehensive and comparative approach see Pierre-Henri Conac, Luca Enriques and Martin Gelter, ‘Constraining
Dominant Shareholders’ Self-Dealing: The Legal Framework in France, Germany, and Italy’ (2007) 4 (4) ECFR 491, 492
ff.
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company with no access to liquid markets.®

In its provisions governing AOs, TCC does not provide an explicit liability regime
for the abusive majority. TCC art 553 stipulates that ‘Founders, board members,
managers and liquidators are responsible for the damage they cause to both the
company, its shareholders and the company’s creditors if they negligently breach
their obligations arising from the law and the articles of association.” This article
may be used to hold directly liable the abusive majority whose actions damaged the
minority’s interest without there being a need to prove that the company’s interest is
also damaged.”® If the majority uses its power over the board of directors in a way
that might define it as a de facto organ® and with a broad interpretation of the letter
of the article, the abusive majority might be considered within the confines of ‘board
members and managers’ and as a result its liability towards an aggrieved minority
might be established in line with TCC art 553.°2 However, this approach creates the
possibility of a liability regime only in cases where the majority may be considered
as a de facto organ, which is, in itself, difficult to prove.”® Furthermore, it provides
limited protection against abusive majorities.*

An adequate protection against abuse by majority within the scope of company
law is to provide an exit right to (minority) shareholders.

See also Cem Veziroglu, ‘Buy-Out of the Oppressed Minority’s Shares in Joint Stock Companies: A Comparative Analysis
of Turkish, Swiss and English Law’ (2018) 19 (3) European Business Organization Law Review 527, 529; Kriiger Andersen
and others, ‘EMCA’ (n 3) 234.

% This would be in line with the single-threshold approach.

o1 If the majority makes fundamental decisions in the management of a company or exerts influence by taking them due to its

position in the company, it can be described as a de facto organ in accordance with its function, even if it is not a member
of the board of directors. See Mehmet Helvaci, Anonim Ortaklikta Yonetim Kurulu Uyesinin Hukuki Sorumlulugu (2nd edn,
Beta Yayincilik 2001) 9; Necla Akdag Giiney, Anonim Sirketlerde Yonetim Kurulu Uyelerinin Hukuki Sorumlulugu: Tiirk
Ticaret Kanunu, Bankacilik Kanunu ve Tiirk Ticaret Kanunu Tasarisinda Yer Alan Sorumluluk Hiikiimlerinin Incelenmesi
(2nd edn, Vedat Kitapgilik 2010) 148; Kirca/Sehirali Celik/Manavgat (n 27) 389; Necla Akdag Giiney, Anonim Sirket
Yonetim Kurulu (2nd edn, Vedat Kitapeilik, 2016) 356 ff; Aydin Alber Yiice, ‘Anonim Sirketlerde Pay Sahiplerinin Fiili
Yonetim Organi Anlamindaki Sorumlulugu’ (2022) 9 (1) istanbul Medipol Universitesi Hukuk Fakiiltesi Dergisi 249-250;
Tekinalp (n 78) No 11-12; Gérmez, ‘Kétiiye Kullanma’ (n 16) 253.

Hamdi Yasaman, ‘Yonetim Kurulu Uyelerine Karst Agilabilecek Sorumluluk Davalart’, Prof. Dr. Oguz Imregiin’e Saygt
Sempozyumu (2013) 2 Galatasaray Universitesi Hukuk Fakiiltesi Dergisi 99-100. For the view that managers as in the
sense of TCC art 553, encompass de facto organs, and therefore, these shall be liable in line with TCC art 553 see Ozcanh
(n 32) 325. For the view that ‘de facto board members’ shall be liable according to TCC art 553, since the ‘managers’
encompass these persons see Omer Korkut, ‘Anonim Sirketlerde Fiili Yonetim Kurulu Uyeligi’, Prof. Dr. Firat Oztan’a
Armagan, vol 1 (Turhan Kitabevi 2010) 1368 ff. Pulash suggests that de facto organ should be understood within the
meaning of ‘managers’. See Hasan Pulasli, Sirketler Hukuku Serhi, vol 4 (4th edn, Adalet Yaymevi 2022) 2824-2825,
No 60. cf Ali Pasli, ‘Anonim Ortakliklarda Yénetim Kurulu Uyeleri Disinda Sorumluluk Sistemine Tabi Olan Kisiler’, in
Aysegiil Altinbas and Yurdal Ozatlan (eds), Yeni Tiirk Ticaret Kanunu’nun Is Diinyasina Etkileri (Segkin Yaymevi 2014)
130-131. Pasli is of the opinion that manager is a technical term and does not cover de facto organs.

% See Helvact, ‘Yonetim Kurulu’ (n 91) 10; Gérmez ‘Kétiye Kullanma’ (n 16) 255.

% Regarding the possible shortcomings of a liability lawsuit against an abusive majority, see Gérmez, ‘Kotiiye Kullanma’ (n
16) 255 ff.
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A. Renewed Interest in EU Legislation over Exit Rights

EU legislation does not provide shareholders with such a right for the purposes
referred to above.”

It can be argued that a new type of approach is gaining traction in EU legislation
and that a sort of exit right has been implemented by the provisions of the Directive
(EU) 2017/1132 as amended by the Directive (EU) 2019/2121°.

Inarts 861, 126aand 1601, respectively, regulating cross-border conversions, mergers
and divisions of limited liability companies, Member States are under the obligation
to provide a right to dispose of their shares for adequate cash compensation, ie an exit
right, to the company’s members who voted against the resolutions concerning the
related transactions in the general meeting.”” Member States may also grant this right
to other company members other than the dissenting members.

According to the said Directive, in this exit right mechanism, the company buys
the shares of the dissenting members. This gives shareholders the right of withdrawal
from the company at a fair value.”®

This exit right creates a safeguard for minorities against abuses or potential abuses
by the majority by the undertaking the aforementioned transactions. If the minority
suspects that there is a case of abuse, whether it is really the case or just a potential
one, the said minority may trigger this mechanism just by voting against the relevant
resolution and for her shares, get a cash compensation whose adequacy is examined
by an independent examiner, without going through the difficult path of proving an
abuse by majority be present.

In the same direction for the right of withdrawal see Vicari (n 58) 158.

% Directive (EU) 2019/2121 of the European Parliament and of the Council of 27 November 2019 Amending Directive (EU)
2017/1132 as regards cross-border conversions, mergers and divisions [2019] OJ L321/1.

97 A similar exit right, more specifically an appraisal right/right of withdrawal, is provided for publicly held AOs in TCML art
24. According to this provision, shareholders who have attended the general assembly meeting regarding the ‘significant
transactions’ mentioned in TCML art 23 and who cast a negative vote and had their dissention recorded in the minutes shall
have an ‘appraisal right’ through the sale of their shares to the publicly held AO. TCML art 23 stipulates that fundamental
transactions of publicly held AOs, pertaining to the structure of the corporation, that will alter the investment decisions of
investors, such as being party to merger or demerger transactions, conversion, establishment of privileges or amendment of
the scope or subject of existing privileges shall be deemed significant transactions in the implementation of TCML. For the
informal translation provided by the Turkish Capital Market Board see <https://cmb.gov.tr/data/628161041b41c617eced0f
b2/35501al6eal501aeb2ba04106c407c4b.pdf > accessed 14 March 2024. Taking into account that the current protections
in the legislation may be insufficient, TCML art 24 provides a separate protection to shareholders who are outside the
control mechanism by giving shareholders an ‘exit” opportunity to escape the majority hegemony, which may manifest
itself in the form of abuse by majority or making important decisions that will affect the fate of the company. See Ali Pash
and Hasan Onur Akay, ‘Halka A¢ik Anonim Ortakliklarda Ayrilma Hakkini Kullanan Pay Sahibinin, Sirketler Toplulugu
Diizenlemelerinden Yararlanma Olanagi (TTK m. 202/2 ve SerPK m. 24 Hiikiimlerinin Karsilikli Uygulama Alani’ (2019)
77 (1) Istanbul Hukuk Mecmuasi 54-55; Tugba Semerci Vuraloglu, ‘Halka Agik Ortakliklarin Onemli Nitelikteki Islemleri
ve Ayrilma Hakkina Iliskin Yeni Diizenlemelerin Degerlendirilmesi’ (2021) 16 (197-198) Bahgesehir Universitesi Hukuk
Fakdiltesi Dergisi 297. Because this provision applies only to publicly held AOs, shareholders of privately held AOs cannot
rely on this protection provided by the TCML art 24.

% Vicari (n 58) 268.
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If the company is moving to a Member State with more lenient legislation for the
majority and lower levels of minority protection, the minority may also choose to
trigger this mechanism to avoid dealing with a more potent majority and its potential
abuses.”

B. Approach in the EMCA

EMCA, on the other hand, offers, among others, three solutions that will be briefly
examined in this chapter. These three solutions are applicable to both public and

private companies.'®

Section 11.33 deals with liquidation due to fraud on the minority. This provision
gives the minority which has at least one-tenth of the share capital to file for
dissolution of the company in the case that any shareholders have wilfully contributed
to passing a resolution of the general meeting that is in contravention of Section
11.31 regulating general provisions on minority protection, or have otherwise abused
their influence over the company, or contributed to a contravention of the EMCA or
the company’s articles of association.'”', "2 This provides minority with the nuclear
option and increases its bargaining powers. Against a minority equipped with such a
tool, the majority must consider the minority interest more carefully.

The other protection that EMCA offers to the minority is the right to sell out.'”
Section 11.35 of the EMCA states that each minority shareholder of the company
may demand a redemption by a shareholder who holds more than 90% of the shares
in the company and a corresponding share of the votes.'™ Section 15.15 provides

% To be triggered by a minority, this tool does not necessitate any change in the shareholding structure, eg a shareholder

passing a certain threshold concerning voting rights and/or capital in the company; a resolution on cross-border conversion,
mergers, or divisions and voting against such resolutions are enough. On this right, see Vicari (n 58) 268. On the application
of this right under art 86i see Karsten Kiihnle, ‘Title II Conversions, Mergers and Divisions of Limited Liability Companies’
in Peter Kindler and Jan Lieder (eds), European Corporate Law (Nomos Beck Hart 2021) 434 ff; on the application of this
right under art 126a see Tobias de Raet, ‘Mergers of Public Limited Liability Companies’ in Peter Kindler and Jan Lieder
(eds), European Corporate Law (Nomos Beck Hart 2021) 648 ff; on the application of this right under art 160i see Klaus
Bader and Andreas Broner, ‘Chapter III Divisions of Public Limited Liability Companies’ in Peter Kindler and Jan Lieder
(eds), European Corporate Law (Nomos Beck Hart 2021) 773 ff. Regarding takeovers, a threshold is established for the
shareholders’ right to sell out (to the offeror of the takeover bid) to be triggered in Directive 2004/25/EC (ie Takeover
Directive - Directive 2004/25/EC of the European Parliament and of the Council of 21 April 2004 on takeover bids [2004]
OJ L142/12) art 16 para 2. See Silja Maul and Larissa Furtwengler, ‘Directive 2004/25/EC of the European Parliament and
of the Council of 21 April 2004 on takeover bids’, in Peter Kindler and Jan Lieder (eds), European Corporate Law (Nomos
Beck Hart 2021) 1022-1023.

EMCA Section 1.02 defines ‘company’ as a ‘limited liability company formed and registered under the EMCA’; EMCA
Section 1.03 para 3 states that ‘Unless otherwise prescribed, this Act shall apply to private as well as public companies’;
since there are no exceptions made in the relevant sections, these three solutions are applicable to both public and private
companies.

101 See Kriiger Andersen and others, ‘EMCA’ (n 3) 234.

102

100

Similar provisions exist under Nordic law. For these examples, see Vicari (n 58) 162-163, fn 41.

13 The Takeover Directive requires Member States to provide majority shareholders with a right to squeeze-out and minority
shareholders with a right to sell-out for companies whose securities are admitted to trading on a regulated market (art 1). In
Turkish law, TCML art 27 provides these rights to the respective shareholders of publicly AOs. EMCA, on the other hand,
foresees this right for the shareholders of both public and private companies.

104 Similar provisions exist under eg Swedish and Polish laws. See Vicari (n 58) 162.
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the same right to minority shareholders of a subsidiary in a group of companies in
which a parent company directly or indirectly owns more than 90% of the shares and
voting rights of the subsidiary.'® These provisions do not require a case of abuse to
be triggered. Yet, even though these provisions are not specifically designed to do
so, the right to sell-out may serve as protection for the minority against abuses by
majority, potential abuses included, by making it easier to leave the company for the

said minority shareholders unwilling to stay.'%

Another powerful tool is also provided to the minority to fend off an abusive
majority. Inspired by the Nordic law'?’, Section 11.37'% titled ‘Redemption and Buy-
out’ stipulates that if the company, individual shareholders, the company’s creditors
or other third parties incur a loss due to a shareholder’s intentional or grossly
negligent action and there exists a risk of continued abuse, the court may order the
latter shareholder to redeem the shares belonging to the shareholder who suffers a
loss or sell her shares to the other shareholders. The redemption or sale shall be
made at a reasonable price, which is to be fixed in respect of the company’s financial
position and the circumstances of the case.

According to the letter of the provision, any shareholder, whether a majority or a
minority, who causes a loss to either one laid out in the provision, may be challenged
by this Section. However, in most scenarios, the loss and risk of continued abuse
would be caused by the majority due to its stronger position within the company.
Therefore, in most cases, this section would serve the interests of the minority.

With the protection provided by the provision, not the company but the shareholder,
in our case, the majority who causes the damage becomes directly liable for said
damage and may be put under the obligation to buy the shares of the shareholders who
incurred the loss. In other words, protection is provided at the cost of the shareholder
who caused the damage and not that of the company. If the court deems this solution
appropriate, it directly ‘touches the pocket’ of the liable shareholder. Instead of the
company buying the shares, the risk of direct cash payment by the majority creates a
better incentive for her to refrain from abusive behaviours. Furthermore, the possibility
of being forced to sell her shares to other sharecholders creates an additional incentive
for the majority to abstain from any abusive behaviour, as the majority risks losing
the company.

105 See Kriiger Andersen and others, ‘EMCA’ (n 3) 384. Turkish legislation on group of companies does not provide such a

sell-out right to minority shareholders. However, TCC art 208 provides the majority, which holds the nine-tenth of the
share capital and the votes of the company, with the right to squeeze-out the minority that abuses its rights. See Muharrem
Tiitiincti, Hakim Sirketin Azinligin Paylarini Satin Alma Hakk: (On iki Levha, 2017) 1 ff.

The commentary in both provisions refers to the concept of abuse by majority while explaining why this right is granted
to minority shareholders. Section 11.35 refers to the comments of Section 11.34; therefore, for Section 11.35, see Kriiger
Andersen and others, ‘EMCA’ (n 3) 265 and then 264. For Section 15.15, see Kriiger Andersen and others, ‘(EMCA’ (n 3) 385.
197~ A similar provision also exists under Dutch law. See Vicari (n 58) 161.

108 Kriiger Andersen and others, ‘EMCA’ (n 3) 267.
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C. Approach in TCC

In Turkish law, one appropriate measure to protect a minority against an abusive
majority is found in TCC art 531. Said provision gives the minority the opportunity
to file for dissolution of the AO due to the just cause. According to this provision, if
there is a just cause (eg abuse by majority'®), the shareholders representing at least
one-tenth of the capital in privately held AO, at least one-twentieth of the capital
in publicly held AO'°, may apply to the commercial court of the district where the
company’s registered office is located, for dissolution of the company. However, the
court may decide on a more suitable remedy to eliminate the problem causing the just
cause and order, instead of dissolution, the payment of the real value of respective
shares of the plaintiff shareholders, the real value closest to the date of the ruling, and
the removal of the plaintiff shareholders from the company, or any other solution that
it deems appropriate and acceptable for the specific case.

This provision differs from the approach proposed in the EMCA on certain levels.

Compared to Section 11.33 of the EMCA, the court has the discretion to choose
any solution that it deems appropriate instead of dissolution (in EMCA’s terminology
liquidation).

Furthermore, TCC does not have a similar provision to Section 11.35 of the EMCA
and does not provide a general right to sell-out to minority.'!

The TCC art 531 provision also creates a toss-up situation for remedy-seeking
minority because of the great discretion awarded to the court, which has the liberty

to decide on an appropriate solution of its choosing!'?

even if the plaintiff has not
demanded such a solution.!’* For example, a minority subject to dividend starvation
who seeks only the distribution of the profit may end up bought out, a remedy that it
is not demanding. This uncertainty might limit the incentive for a minority to use this

provision, especially if it prefers to stay in the company for any reason.

199 For a detailed analysis of the role of abuse by majority for triggering TCC art 531 see Ozlem Ilbasmis Hizlisoy, Anonim

Sirketin Hakli Sebeple Feshi (Adalet Yaymevi 2016) 84 ff; Gormez, ‘Kétitye Kullanma’ (n 16) 288 ff.

110 See Ayse Sahin, Anonim Ortakligin Hakli Sebeple Feshi (Vedat Kitapeilik 2013) 284 ff. For an analysis on the use of
this right provided by the TCC art 531 in publicly held AO, see Onur Gormez, ‘HAAO’da TTK daki Azilik Haklarinin
Kullanilmas1 Uzerine Bir Inceleme’, Prof. Dr: Mustafa Dural Amisina — Ozel Say: I (2017) 7 (2) Kadir Has Universitesi
Hukuk Fakiiltesi Dergisi 117, 137 ff.

For a minority in a publicly held AO, a limited sell-out right can be used in line with the TCML art 27.

112" Dissolution is described as ultima ratio. The court should evaluate whether any other solution might be deemed appropriate,

before ruling for company’s dissolution. See Sahin (n 110) 324 ff; Tolga Ayoglu, ‘Anonim Ortakliklarin Hakli Nedenle
Feshi’, Prof. Dr: Oguz Imregiin’e Saygi Sempozyumu (2013) 2 Galatasaray Universitesi Hukuk Fakiiltesi Dergisi 219, 225;
N. Fiisun Nomer Ertan, ‘Anonim Ortakligin Hakli Sebeple Feshi Davasi -TTK m.531 Uzerine Diisiinceler-" (2015) LXXIII
(1) istanbul Universitesi Hukuk Fakiiltesi Mecmuast 421, 429; Sinan H. Yiiksel, ‘Anonim Ortakhigin Hakli Sebeple Feshi
Davasinda Davali Sifat1 Uzerine Diisiinceler’, in Erciiment Erdem and others (eds), Prof. Dr. Hamdi YASAMAN 'a Armagan
(On iki Levha 2017) 863, 874; Nuri Erdem, Anonim Ortakligin Hakli Sebeple Feshi (2nd edn, Vedat Kitapgilik 2019) 228,
239-240; Bahtiyar, ‘Ortakliklar’ (n 32) 324. cf Tekinalp (n 76) No 14-10 and 14-12c. For the opinion that to emphasise the
nature of dissolution as a final remedy within the confines of TCC art 531, ultimum remedium shall be used instead of ultima
ratio see Gormez, ‘Kétiiye Kullanma’ (n 16) 316, fn 312.

113 See also Veziroglu, ‘Oppressed Minority” (n 89) 534.
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One final but significant difference is that in EMCA provisions, the right to sell-out
is directed towards the majority, which creates a better incentive for the majority to
respect the minority’s interests, since it is at the cost of the majority and not the company.
Regarding TCC art 531, the buy-out!'* will be imposed on the company, if the judge
deems it appropriate, since this lawsuit is primarily an action taken for the dissolution of
the company and directed solely to the company and not to the majority shareholder.'

The data suggest that TCC art 531’s remedy enjoys strong popularity among
minority shareholders.!'® Without any examination of whether the Turkish Court of
Cassation found merit in the plaintiffs’ cases, the number of cases brought before the
Court suggests that in Turkish law, the minorities of AOs do not hesitate to use their
right provided under TCC art 531. It can be argued that a highly probable explanation
for this trend is the potential access to an exit from the company with a fair price for
their shares. This possibility is an invaluable opportunity for minority shareholders
of private and independent AOs since they do not have access to a liquid market for
their shares.

114 The letter of the provision refers to the ‘removal’ (Turkish: ¢ikarilma) upon court decision. Whether TCC art 531 can be

seen as a possibility to ‘exit’ for the minority in its technical sense is debated in Turkish scholarship. Certain scholars do not
consider this provision to be technically governing an ‘exit’ provided to the minority. See Ayse Sumer, ‘Anonim Ortakliklarin
Hakli Nedenle Feshi’, 6102 Sayili Tiirk Ticaret Kanununu Beklerken Sempozyumu, (2012) 18 (2) Marmara Universitesi
Hukuk Fakiiltesi Hukuk Arastirmalar1 Dergisi Special Volume 845; Aytekin Celik, Anonim Sirketlerde Ortakliktan
Cikarilma (4th edn, Seckin Yaymcilik 2016) 283, fn 19; Tugba Semerci Vuraloglu, Sermaye Piyasast Kanunu'na Gore
Anonim Ortaklikta Ayrilma Hakk: (On iki Levha 2018) 110. On the view that there is neither removal nor exit (Turkish:
ctkma) but withdrawal (Turkish: ayrilma) see ilbasmis Hizlisoy (n 109) 286-290. On the view that the provision grants
an ‘exit’ for the minority, see Hamdi Yasaman, ‘Anonim Ortaklhiklarin Hakli Nedenle Feshi’, Isvigre Bor¢lar Kanunu nun
Iktibasinin 80. Yilinda Isvigre Bor¢lar Hukuku ' nun Tiirk Ticaret Hukuku na Etkileri (Vedat Kitapgilik 2009) 716; Sahin (n
110) 395. For an examination of TCC art 531 under the category of ‘safe exit right’ see Abdurrahman Kayiklik, ‘Anonim
Sirkette Azinligin Korunmasi: Kim Igin, Neden ve Nasil Bir Koruma?’ (2022) 80 (2) istanbul Hukuk Mecmuasi 436-437.

However, in the Turkish scholarship, it is also voiced that in privately held and family-owned AOs, the minority shall be
able to direct this lawsuit to shareholders other than the plaintiff. See Yiiksel (n 109) 881. For an analysis of whether this
lawsuit can and should be directed towards other shareholders, especially towards the majority shareholder, see Gérmez,
‘Kétiiye Kullanma’ (n 16) 269-286.

16 For the years of 2015-2016, 11 decisions by the 11" Chamber of Turkish Court of Cassation have been catalogued and
summarised under TCC art 531 by the Istanbul University Faculty of Law Commercial Law Department; therefore, it
can be deduced that on those years at least 11 cases were adjudicated by the Turkish High Court. See Mehmet Helvact
and others, ‘ikinci Kitap, Ticaret Sirketleri’ in Abuzer Kendigelen and others (eds), Yargitay 11. Hukuk Dairesinin Tiirk
Ticaret Kanununa Iligkin Kararlart 2015-2016 (On iki Levha 2018) 357-364. In 2019, 11™ Chamber of the Turkish Court
of Cassation adjudicated 15 cases on TCC art 531 (compared to 88 decisions on TCC art 445-446 — lawsuit on voidability).
See Arslan Kaya and Nurgiil Yildiz, ‘Yargitay 11. Hukuk Dairesinin 2019 Y1l Kararlari Istatistigi’, in Arslan Kaya and
others (eds), Yirirliginiin 8. Yilinda ve Yargitay Kararlar: Isiginda Tiirk Ticaret Kanunu Sempozyumu -1V-, (Tebligler
Tartismalar) (On iki Levha 2021) 13. In 2021, 11™ Chamber of the Turkish Court of Cassation has adjudicated 7 cases on
TCC art 531 (compared to 15 decisions on TCC art 445 and 10 decisions on TCC art 446 — lawsuits on voidability). See
Arslan Kaya and Nurgiil Yildiz, ‘Yargitay 11. Hukuk Dairesinin 2021 Y1l Kararlar: istatistigi’, in Abuzer Kendigelen,
Esra Teymen and Kardelen Yugiitbasi (eds), Yiriirligiinin 10. Yilinda ve Yargitay kararlart Isiginda Tiirk Ticaret Kanunu
Sempozyumu -VI-, (Tebligler Tartismalar) (On iki Levha 2023) 20. For the year of 2022, 5 decisions by the 11" Chamber of
Turkish Court of Cassation have been catalogued and summarised under TCC art 531 by the Istanbul University Faculty of
Law Commercial Law Department; therefore, it can be deduced that on this matter at least 5 cases were adjudicated by the
Turkish High Court. See Bugra Kesici and others, ‘ikinci Kitap, Ticaret Sirketleri’ in Abuzer Kendigelen and others (eds),
Yargitay Hukuk ve Ceza Dairelerinin Tiirk Ticaret Kanununa Iliskin Kararlart 2022 (On iki Levha 2023) 253-255. A brief
search on court decision cataloguing website Lexpera also gives an idea how popular this remedy has become in Turkish
law. See <https://www.lexpera.com.tr/mevzuat/kanunlar/turk-ticaret-kanunu-6102> and decisions listed under TCC arts
445 and 531 (accessed 20 March 2024). According to Lexpera’s catalogue, since 2012, the year of entry into force of the
TCC and of the introduction of this remedy to Turkish law, compared to 156 voidability of general assembly resolution
lawsuits (catalogued under TCC art 445), one of the most filed shareholder lawsuits, adjudicated by the Turkish Court of
Cassation, 83 cases are catalogued under dissolution due to just cause (TCC art 531) as adjudicated by the Turkish Court of
Cassation.
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The author of this work is of the opinion that, following the example in EMCA
Section 11.37, TCC should be amended in a way that gives minority shareholders the
right to request from the court to sell their shares to the majority abusing its power
in AO. Such a possibility would create an extra incentive for the majority to refrain
from abusing its power in the company, since the majority’s abusive behaviour would
risk to directly affect its own ‘pocket’ by making it pay for shares that it does not
need to control the company."” Furthermore, TCC art 531 should be modified so
that shareholders can directly request from the court to exit the company'%, a change
which would limit judicial surprises and create better legal clarity.

Conclusion

In EU legislation, there is no general regulation on how to prevent abuse by
majority. Without a harmonising EU legislation, two approaches have prevailed
in Member States. One group of States demand both a damage to company and to
minority (eg France); the other group finds it sufficient just a damage to minority in
order to deem an action as an abuse by majority. Requesting from the minority to
prove that the company’s interest is also violated proves to be difficult and hinders
the sought minority protection. Therefore, a single-threshold approach which requires
minorities to prove only the damage to their interests should be the approach upheld.
In independent and privately held AOs, the options for a locked in minority are
limited, and further minority protection is required. The single-threshold approach
provides the desperately needed protection in a more efficient manner.

Although the EU legislation does not enforce upon Member States the
implementation of a blanket equal treatment principle of shareholders as expressed
by the CJEU’s Audiolux decision, certain Member States tend to provide one. The
EMCA also regulates the issue directly. This is also the case in Turkey via TCC art 357.
With a provision explicitly imposing the principle of equal treatment of shareholders
in the same position at an AO, a single-threshold approach shall be considered the
prevailing approach in Turkish law on AOs, providing better protection for minorities
in an independent AO.

With Directive (EU) 2019/2121, concerning cross-border conversions, mergers,
and divisions of limited liability companies, Member States are obliged to provide a
right to dispose of their shares for adequate cash compensation, ie an exit right, to the

117~ As explained above, TCC art 202 para 2 grants a similar right to the dissenting shareholders of a subsidiary. Therefore,
this type of protection for minority shareholders is familiar to the TCC regime. Compared with abuses that may arise in a
subsidiary company, analogous abuses by majority may also arise in an independent (and privately held) company; thus,
analogous minority protections shall also be provided. See Pasli, ‘Kontrol Sahibi’ (n 41) 357, fn 47; Gormez, ‘Kétiiye
Kullanma’ (n 16) 180.

18 See and cf Sahin (n 110) 395-397. Sahin is of the opinion that TCC art 531 provides, though indirectly, an ‘exit’ right to
minority shareholders and argues that the wording of the article should be amended to better reflect this right. Furthermore,
she suggests that the plaintiff should be granted the right to demand the purchase of its shares.
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company’s members who voted against resolutions concerning the related transactions
in the general assembly. In the aforementioned transactions, these provisions may be
used by the minority to protect itself from abuses, including potential abuses.

EMCA provides a more comprehensive protection by regulating liquidation due to
fraud on the minority in Section 11.33; the right to sell out of the minority shareholder
stipulated in Section 11.35 in cases where a shareholder holds more than nine-tenths
of the shares in a company and a corresponding share of the votes. The latter gives
the minority the opportunity to withdraw from the company without the existence of
an actual abuse by majority; thus for that specific shareholding structure broadens
the protection to the possibility of an abuse. Furthermore, according to Section 11.37,
the court may order that the shares belonging to the shareholder who incurred a loss
shall be redeemed by the shareholder whose intentional or grossly negligent action
caused a loss on the company, individual shareholders, the company’s creditors, or
other third parties, and in the existence of a risk of continued abuse; as an alternative,
the court may also order the sale of the shares of the sharecholder who caused the
loss. This provision provides a safeguard against concrete abuses by majority and the
continued risk of such abuses.

Concerning remedies to relieve the minority from the abuses committed by the
majority in independent and privately held AOs, a buy-out provision enforcing the
majority to buy the minority’s shares should be introduced to TCC. EMCA Section
11.37 might serve as an example.

In order to provide the minority with better options and legal clarity and to protect
it from judicial surprises, TCC art 531 on dissolution by just cause should also be
modified in a way that it provides the minority with the right to directly request from
the court to exit the company, if possible, at the majority’s expense. This mechanism
would significantly ameliorate minority’s position in the company because putting
the cost on the majority’s shoulders creates a better incentive for the majority to
refrain from abusing its power. Furthermore, for minorities, especially in independent
and privately held AOs where they are deprived of access to liquid markets, this
would create a legal lifeline which would give them the opportunity to be fairly
compensated for their shares.
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