/ DEHUKAM\

/<>y DEHUKAMDER

5ja
w DEHUKAM DENiZ HUKUKU DERGISI

DEHUKAM JOURNAL OF THE SEA AND MARITIME LAW

DEHUKAMDER - Cilt: 6/ Sayi: 2/ Yil: 2023, ss. 101-175

DENIZLERDEKI SAVAS RiISKLERININ DEVLET REASURANSI"
GOVERNMENTAL REINSURANCE OF MARINE WAR RISKS

Dr. Ogr. Uyesi Hakan Kogak ™"
(074
Deniz sigortalarinda savas riskleri genellikle teminat kapsaminin diginda tutulmakta ve
bu risklere ayri poligelerle teminat saglanmaktadir. Ancak savag risklerinin 6zel niteligi
geregi uygulamada, bu risklere karsi sigorta ve reasiirans teminatt bulunmasinda
giicliikler yaganabilmektedir. Ayrica, savag risklerine kars1 sigorta ve reasiirans teminati
saglayan sigortaci sayisi sinirlidir. Bu durum, savasin yaninda ekonomik kriz, kitlik veya
kitlesel go¢ gibi diger bilyikk sorunlarin dogmasina neden olabilir. Bu nedenle,

uygulamada savas risklerine karst devletler tarafindan sigorta ve reasiirans teminati
saglandig1 goriilmektedir.

Bu makalede, denizlerdeki savas risklerine karsi devletlerin reasiirans teminati saglamasi
incelenmektedir. Bu kapsamda, devletlerin teminat saglamaya yetkili organi, teminat
saglamanin usulii, teminat saglanan risklerin kapsami, prim borcu gibi s6zlesmede
ozellik arz eden hususlar, uluslararasi uygulamalar dikkate almarak agiklanmaktadir.
Ayrica ilgili hususlarda Tiirk hukukunda mevcut durum degerlendirilmekte ve
uluslararas1 uygulamalar dikkate alinarak onerilerde bulunulmaktadir.
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Anahtar Kelimeler: <Savas Riskleri Devlet Reasiiransi *Deniz Sigortalart *Ozel
Riskler Yonetim Merkezi (ORYM) «Reasiirans Primi

ABSTRACT

War risks are generally excluded from the cover in marine insurances and these risks are
covered by separate policies. Due to the peculiar characteristics of war risks, difficulties
may arise for insurance and reinsurance coverage against these risks in practice. In
addition, the number of underwriters providing insurance and reinsurance cover against
war risks is fairly limited. This may cause other major problems such as financial
problems, famine or mass migration in addition to war. Therefore, it is observed that
insurance and reinsurance coverage against war risks is provided by the governments in
practice.

This article reviews the governmental reinsurance of marine war risks. To this extent,
issues such as the authorised body of the governments to issue reinsurance, the procedure
of providing reinsurance, the scope of the risks covered, and payment of premiums are
explained by considering international practices. Also, the current status of Turkish law
on the related issues is reviewed and some suggestions are presented by considering
international practices.

Keywords: *War Risks *Governmental Reinsurance *Marine Policies *Special Risks
Management Centre (SRMC) *Reinsurance Premium

GIRIS

Savaglarin neden oldugu hasar kapasitesinin sanayilesme doneminin etkisiyle
artmas1' ve hasar miktarmin politik duruma gére ciddi degisiklik gostermesi’
savas risklerinin (war risks) denizcilik risklerinden (perils of seas) ayrn

sigortalanmas ihtiyacin1 dogurmustur®. Bu kapsamda, deniz sigortalarinda savas
risklerini harig tutan kayitlara yer verilmeye baslanmistir®. 1898 yilindan itibaren

! Michael Davey, James Davey ve Oliver Caplin, Miller’s Marine War Risks (B. 4, Informa

2020) 3.

Eric Danoff, ‘Marine Insurance for Loss or Damage Caused by Terrorism or Political
Violence’ (2003) 16(1) University of San Francisco Maritime Law Journal 65; Harry L. Haehl
Jr., “Hull Policy: Coverages and Exclusions Frequently Employed: F.C. and S., War Risk, S.R.
and C.C., Automatic Termination, Cancellation’ (1966-1967) 41(2) Tulane Law Review 278.
N. Geoffrey Hudson, Tim Madge ve Keith Sturges, Marine Insurance Clauses (B. 5, Informa
2012) 337; C., ‘“War Risks in Marine Insurance’ (1947) 10(2) The Modern Law Review 211;
Anonim, ‘War Damage Insurance’ (1942) 51(7) The Yale Law Journal 1160-1161; Melisa
Konfidan, ‘Savas Rizikolarmin Deniz Tehlikelerinden Ayirt Edilmesi’ i¢ Ismail Demir (ed),
Ukrayna Rusya Savasi’min Deniz Sigortalarina Etkisi Konferansi Tam Metin Bildiri Kitab
(DEHUKAM 2024) 40; Elif Cagla Celik Partal, Tekne Sigortalarinda Teminatin Rizikolar
Bakimindan Kapsami (Segkin 2021) 190.

Hudson, Madge ve Sturges (n 3) 337; Anonim, ‘Allocation of Risk between Marine and War
Insurer’ (1942) 51(4) The Yale Law Journal 674, dipnot (dn) 1; UNCTAD, Legal and
Documentary Aspects of the Marine Insurance Contract (TD/B/C.4/ISL/27/Rev.1, 1982) 17-
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Ingiliz hukukunda® ve uluslararasi uygulamada® genel kabul, savas risklerinin
deniz sigortalarmin teminat kapsaminin disinda tutulmasi ve ayri bir policeyle’
sigortalanmasi yoniinde olmustur®. Muafiyet kayitlarinin kapsanmi ve muafiyet
kapsaminda goriilen risklerin tanimi1 zaman iginde degisiklige ugramis olmakla

18  <https://unctad.org/system/files/official-document/tdbc4ISL27Rev.1_en.pdf>  s.e.t.
01.02.2024; Baird Webel, ‘Insurance, Cyberattacks, and War in Ukraine’ (2022)
Congressional Research Service IN11914
<https://crsreports.congress.gov/product/pdf/IN/IN11914/2> s.e.t. 01.02.2024. S6z konusu
muafiyet kayitlarmin 18. yilizyildan itibaren kullanilmaya baslandig1 yoniinde bkz Haehl (n 2)
288;
<https://www.xindemarinenews.com/topic/ewuguanxiyuhangyunmaoyi/2023/0524/48007.ht
ml> s.e.t. 01.02.2024. Aynm1 yonde ayrica bkz Kathy D. Izell, ‘Aviation Law - Insurance -
Neither War Risk Nor Other Standard Terms Denoting Civil Disturbance within the
Exclusionary Clauses of All Risks Policies Encompass the Destruction of an Aircraft by
Hijackers’ (1975) 5(1) Georgia Journal of International and Comparative Law 278; Robert B.
Billings, ‘Of War Clauses’ (1952) 12 Insurance Law Journal 804; lonides v The Universal
Marine Insurance Co (1863) 14 CB (NS) 259 <https://vlex.co.uk/vid/ionides-v-the-universal-
806579481> s.e.t. 01.02.2024.

Savag risklerinin ayr1 bir police ile teminat altina alinmasi ilk kez 1895 yilinda London
Assurance Company tarafindan Committee of Lloyd’s’a Onerilmis ancak bu Oneri kabul
edilmemistir. 15.06.1898 tarihinde ise Lloyd’s General Meeting tarafindan savas risklerine
denizcilik risklerinden ayr1 sigorta teminati saglanmasi kabul edilmistir, bkz Baris Soyer,
Marine Insurance Fraud (Informa 2014) 200, dn 47; Susan Hodges, Cases and Materials on
Marine Insurance (Cavendish Publishing Limited 1999) 557; Davey, Davey ve Caplin (n 1) 3,
4.

Uluslararas1 uygulamada savas risklerine kars1 sigorta teminatinin biiyiik bir oram Ingiltere
piyasasi tarafindan saglanmaktadir. Ingiltere piyasasinda savas risklerine karsi saglanan
kapasitenin ¢ok biiyiik oldugu, ABD, Almanya, Norve¢ ve Japonya gibi iilkelere ilgili riskler
yoniinden reastirans teminat1 saglandig1 yoniinde ayrica bkz Davey, Davey ve Caplin (n 1) 10-
11.

Taraflarin 6zel olarak éngdrmeleri halinde deniz sigorta sdzlesmelerinde de savas risklerine
kars1 teminat saglanabilecegi yoniinde bkz Danoff (n 2) 74; Davey, Davey ve Caplin (n 1) 4-
5; Zehra Seker, Deniz Yoluyla Yiik Tasinmasinda Sigorta Himayesinin Kapsami (Beta 2001)
133 Melisa Konfidan, Deniz Araglar: Sorumluluk Sigortast Sézlesmesi (On Iki Levha 2023)
180, 215. Bu konuda 6rnek olay i¢in ayrica bkz Ope Shipping Ltd v Allstate Ins Co 687 F2d
639, 1983 AMC 22 (2d Cir 1982) <https://casetext.com/case/ope-shipping-ltd-v-allstate-ins-
co-inc> s.e.t. 01.02.2024.

8 Robert Merkin, Marine Insurance Legislation (B. 4, Informa 2010) 71.
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birlikte’, bu kaytlar genel olarak “fiee of capture and seizure / F.C.&S.”"* veya
“war risks exclusion”"' kavramlar ile ifade edilmektedir'?.

Glinlimiizde genel uygulama savas risklerinin deniz sigorta sozlesmelerinin
kapsami disinda tutulmasi ve bu risklere 0zel sartlar igeren ayri policelerle
teminat saglanmasidir’®. Ancak savas risklerinin 6zel niteligi geregi
uygulamada, bu risklere karsi sigorta ve reasiirans teminati bulunmasinda
giicliikler yasanabilmektedir'®. Diger bir ifadeyle, sigorta ve reasiirans sirketleri
bu risklere karsi teminat saglamaktan kacinabilmektedir'’. Giiniimiiz
uygulamasinda savas risklerine karsi sigorta ve reasiirans teminati saglayan

° Davey, Davey ve Caplin (n 1) 4, 5; Hudson, Madge ve Sturges (n 3) 338; Seker (n 7) 173;
Celik Partal (n 3) 192;
<https://www.xindemarinenews.com/topic/ewuguanxiyuhangyunmaoyi/2023/0524/48007.ht
ml>s.e.t. 01.02.2024.

10" Davey, Davey ve Caplin (n 1) 3-4; Hudson, Madge ve Sturges (n 3) 337; UNCTAD (n 4) 17-
18; Anonim, ‘Allocation of Risk’ (n 4) 674, dn 1; Seker (n 7) 172.

1" Danoff (n 2) 65.

Uygulamada kullanilan 6rnek sozlesme sarti i¢in bkz American Club, ‘Protection and
Indemnity Rules’” madde (m) 3.1 <https://www.american-club.com/page/rules> s.e.t.
01.02.2024.

13" Davey, Davey ve Caplin (n 1) 11; Merkin (n 8) 71; Konfidan (n 3) 43; Seker (n 7) 133;
Raymond P. Hayden ve Sanford E. Balick, ‘Marine Insurance: Varieties, Combinations, and
Coverages’ (1991-1992) 66(2-3) Tulane Law Review 316; Giines Karol Isiklar, 2002 Atina
Sozlesmesi Cercevesinde Deniz Yolu ile Yolcu Tasimalarinda Zovunlu Sorumluluk Sigortasi
(On Tki Levha 2018) 205, 207. Savas risklerine yonelik sigorta teminatinda esas alinan sigorta
Ozel sartlarina Institute Cargo Strikes Clauses (01.01.2009); Institute Cargo War Clauses
(01.01.2009); Institute Cargo War Clauses (01.01.1982); War and Strikes Time Clauses
Freight (1.11.1995); War and Strikes Voyage Clauses Freight (01.11.1995) o6rnek
gosterilebilir. Ilgili sigorta 6zel sartlarma ulasmak icin bkz Howard Bennett, The Law of
Marine Insurance (B. 2, Oxford University Press 2007) 885 ve devami (vd); Merkin (n 8) 288
vd; Hudson, Madge ve Sturges (n 3) 339 vd.

Bu yonde giincel drnekler i¢in bkz Maria Repko, ‘A war risks insurance mechanism for
Ukraine’ (CEPR, 23.08.2023)  <https://cepr.org/voxeu/columns/war-risks-insurance-
mechanism-ukraine> s.e.t. 01.02.2024; Ben Dyson, ‘Global Insurers Curb Exposures as They
Assess Israel-Hamas War Impact’ S&P Global (06.11.2023)
<https://www.spglobal.com/marketintelligence/en/news-insights/latest-news-
headlines/global-insurers-curb-exposures-as-they-assess-israel-hamas-war-impact-
78197583> s.e.t. 01.02.2024.

15" Danoff (n 2) 67; Merkin (n 8) 137.
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sigortac1'® say1s1 simirlidir'”. Savas riskleri yoniinden hem sigortaci sayisinin hem
de teminat kapasitesinin smirli olmasi'® nedeniyle teminat saglanmasinda
sorunlar yasanabilir'’. Bu durum, savasmn yaminda ekonomik kriz, kithk veya
kitlesel go¢ gibi diger biiyiik sorunlarin dogmasina neden olabilir*’. Bu nedenle,
uygulamada savas risklerine karsi devletler tarafindan sigorta ve reasiirans
teminati saglandig1 goriilmektedir?'.

Uygulamada sigorta sirketleri tek basina savas risklerine teminat saglayabildigi gibi birden
fazla sigorta sirketi karsilikli sigorta veya havuz yontemiyle bu risklere teminat
verebilmektedir. Karsilikli sigorta‘havuz ornekleri igin bkz American Cargo War Risk
Reinsurance Exchange <https://www.nytimes.com/1939/06/12/archives/war-risk-exchange-
established-here-aim-is-to-provide-reinsurance.html> s.e.t. 01.02.2024; The Hellenic Mutual
War Risks Club <https://www.hellenicwarrisks.com> s.e.t. 01.02.2024; The Norwegian
Shipowners’ Mutual War Risks Insurance Association <https://www.warrisk.no> s.e.t.
01.02.2024; Hong Kong China War Risk Syndicate
<https://www.xindemarinenews.com/guona/1237.html> s.e.t. 01.02.2024. Ayn1 yonde ayrica
bkz Helen M. Benzie, ‘War and Terrorism Risk Insurance’ (2004) 18(2) St. John’s Journal of
Legal Commentary 431; Davey, Davey ve Caplin (n 1) 12; Bennett (n 13) 403, Numara (Nr)
13.01.

17" Davey, Davey ve Caplin (n 1) 10; Colin Ferris ‘Marine War Risks’ (1994) 2(11) International
Insurance Law Review 428.

Ogretide bir goriise gore, Ingilitere piyasasi diinyadaki tiim deniz araglarina savas riski
yoniinden teminat saglayabilecek bir kapasite hacmine sahiptir, bkz Davey, Davey ve Caplin
(n1) 10, 13.

Politik nedenlerle serbest piyasadan sigorta ve reasiirans teminati alinmasinda giigliikler
olabilecegi yoniinde 6rnek olarak ayrica bkz UK Export Control Joint Unit, ‘Russia Sanctions:
Guidance’  <https://www.gov.uk/government/publications/russia-sanctions-guidance/russia-
sanctions-guidance> s.e.t. 01.02.2024; Lloyd’s Market Association The Joint War Committee,
‘JW2022-011 Russia-related Vessel Exclusion’ https://www.lmalloyds.com/Ima/jointwar>
s.e.t. 01.02.2024; Council Regulation (EU) 2022/328 of 25 February 2022 amending
Regulation (EU) No 833/2014 concerning restrictive measures in view of Russia's actions
destabilising the situation in Ukraine [2022] OJ L 49, m 3/c <https://eur-lex.europa.cu/legal-
content/EN/TXT/?uri=celex%3A32022R0328> s.e.t. 01.02.2024.

20 Bu yonde ornek olarak bkz ‘BM'den Uyari: Karadeniz Tahil Anlasmasinin Sona Ermesi
Nedeniyle Cok Sayida Kisi Olebilir’ Euronews (21.07.2023)
<https://tr.euronews.com/2023/07/21/bmden-uyari-karadeniz-tahil-anlasmasinin-sona-
ermesi-nedeniyle-cok-sayida-kisi-olebilir> s.e.t. 01.02.2024; Mustafa Calkaya ve Zeynep
Canli, ‘Gida Giivenligi ve Fiyat Artislarina Karsi “Tahil Koridoru”nda Siire Uzatimu
Hassasiyeti’ Anadolu Ajansi (Ankara, 19.10.2022) <https://www.aa.com.tr/tr/ekonomi/gida-
guvenligi-ve-fiyat-artislarina-karsi-tahil-koridorunda-sure-uzatimi-hassasiyeti/2715115>

s.e.t. 01.02.2024; ‘Japan Asks Its Insurers to Retain Marine War Cover for LNG Shippers in
Russian Waters’ Reuters (Tokyo, 28.12.2022)
<https://www.reuters.com/business/finance/japan-govt-asks-insurers-retain-marine-war-
insurance-Ing-shippers-russian-waters-2022-12-27/> s.e.t. 01.02.2024.

Savas risklerine karsi teminat saglayan Ozel sigorta sirketlerinin de devletin reasiirans
destegine ihtiya¢ duydugu yoniinde bkz Bennett (n 13) 487, Nr 16.14. Devletlerin bu
uygulamalarinda 6zel sektor tarafindan gelen taleplerin etkili oldugu yoniinde ayrica bkz

21
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Bu makalede, denizlerdeki savas risklerine kars1 devletler tarafindan reasiirans
teminati saglanmasi incelenmektedir. Bu kapsamda, devletlerin teminat
saglamaya yetkili organi, teminat saglamanin usulii, teminat saglanan risklerin
kapsami, prim borcu gibi sozlesmede Ozellik arz eden hususlar, uluslararasi
uygulamalar dikkate alinarak agiklanmaktadir. Ayrica ilgili hususlarda Tiirk
hukukunda mevcut durum degerlendirilmekte ve uluslararast uygulamalar
dikkate alinarak onerilerde bulunulmaktadir.

I. DEVLET REASURANSI

1. Genel Olarak

Tespit edildigi kadariyla devletler tarafindan savas risklerine karsi reasiirans
teminat1 saglanmasi ilk kez Birinci Diinya Savasi i¢in giindeme gelmistir. Birinci
Diinya Savasi siirecinde, denizlerdeki savas risklerine karsi hem savasan hem de
tarafsiz devletlerce reasiirans teminati saglanmistir’>. Ornegin, 1913 yilinda
Ingiltere’de 6zel sigorta sirketlerinin savas risklerine teminat saglayabilecek
yapiya ve kapasiteye sahip olmamasi nedeniyle devlet, London Group ile
sozlesme yaparak denizlerdeki savas risklerine yonelik teminat miktar
yoniinden %80 oraninda reasiirans destegi vermistir™. Benzer sekilde, Amerika
Birlesik Devletleri’nde (ABD), devletin denizlerdeki savas risklerine yonelik
sigorta teminat1 saglamasi1 amaciyla 1914 tarihli War Risks Insurance Act kabul
edilmistir*.

‘Israel’s Maritime Industry Asks The Government to Aid With Jump in War Insurance’ Marine
Insight  (03.11.2023)  <https://www.marineinsight.com/shipping-news/israels-maritime-

industry-asks-the-government-to-aid-with-jump-in-war-insurance/> s.e.t. 01.02.2024;
Jonathan Saul ve Ari Rabinovitch, ‘Israel’s Ship Industry Urges Government to Help With
Jump in War Insurance’ Reuters (Jerusalem, 02.11.2023)

<https://www.reuters.com/world/middle-east/israels-ship-industry-urges-government-help-
with-jump-war-insurance-2023-11-02/> s.e.t. 01.02.2024; Shoko Oda ve Tsuyoshi Inajima,
‘Japanese Shipping Firm Seeks Government Support for Russia Insurance Risk’ Bloomberg
(23.03.2023)
<https://www.insurancejournal.com/news/international/2023/03/23/713501.htm> s.e.t.
01.02.2024.

22 Haehl (n 2) 283.

23 Davey, Davey ve Caplin (n 1) 275; Benzie (n 16) 429.

2% The War Risks Insurance Act of 38 Stat 711 (1914)
<https://govtrackus.s3.amazonaws.com/legislink/pdf/stat/38/STATUTE-38-Pg711.pdf> s.e.t.
01.02.2024. Ayrica bkz Herbert A. Kuvin, ‘The Implication of Governmental Insurance of
Catastrophe Risks’ (1956) 61(1) Dickinson Law Review 52; Webel (n 4).
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Ikinci Diinya Savasi icin ve sonrasindaki siirecte devletlerin denizlerdeki savas
risklerine kars1 reasiirans teminati saglamasi iki sekilde gerceklesmistir. Ilk
olarak, devletler bu hususta 6zel kanunlar diizenleyerek reasiirans teminati
saglama yoluna gitmislerdir. Ornegin, Ingiltere’de Ikinci Diinya Savasina
yonelik 1939 tarihli War Insurance Act*, ikinci Diinya Savasi sonrasinda ise
halen yiiriirliikkte olan 1952 tarihli Marine and Aviation Insurance (War Risks)
Act*® kanunlar1 kabul edilmistir’’. Giiniimiizde, Ingiltere’nin disinda kanuni
diizenlemelerle savas risklerine karsi devlet tarafindan reasilirans teminati
saglayan iilkelere ABD, Almanya, Danimarka, Fransa, Ispanya, Israil, Kanada
ve Norveg Ornek gbosterilebilir®™®. Ancak, bu iilkelerin sagladig: reasiirans
teminatinin usulil ve taraflara getirilen hak ve bor¢larin kapsami agisindan bir
yeknesakliktan bahsedilemez®. Diger bir ifadeyle, her iilke kendi ihtiyaclarina
ve kosullarina gore bir reasiirans teminat modeli ngoérmiistiir.

Tiirk hukukunda denizlerdeki savag risklerine karsi devletin reasiirans teminati
saglamasi ilk kez, 5684 sayili Kanun madde (m) 33/A ile diizenlenmistir’®. Bu
diizenleme, aym1 zamanda bu hususta yiiriirliikte olan tek mevzuattir. Buna
karsilik, diizenlemede yalnizca savas risklerine karsi reasiirans teminati saglama
imkan ile yetkili kisi ve kuruma iligkin hususlar 6ngoriilmiis; teminata yonelik
onem arz eden diger hususlar yetkili Bakan tarafindan cikartilacak ikincil
diizenlemelere birakilmistir. Mevzuatta belirtilen 6nemli hususlara yonelik
ikincil bir diizenleme ise heniiz kabul edilmemistir’'. Denizlerdeki savas

25 Restriction of Advertisement (War Risks Insurance) Act 1939
<https://www.legislation.gov.uk/ukpga/Geo6/2-3/120> s.e.t. 01.02.2024. Tikinci Diinya
Savagi’'nda ABD’nin denizlerdeki savas risklerine karsi reasiirans teminati saglamasina
yonelik 54 Stat 689 (1940) tarihli yasanin 1939 tarihli War Insurance Act dikkate alinarak
kabul edildigi yoniinde ayrica bkz Kuvin (n 24) 53; Benzie (n 16) 431.

26 Marine And Aviation Insurance (War Risks) Act 1952

<https://www.legislation.gov.uk/ukpga/Geo6and1Eliz2/15-16/57> s.e.t. 01.02.2024.

Denizlerdeki savas risklerine karsi reasiirans teminati saglanmasi yoniinden Ingiltere’de

dikkate alinmas1 gereken diger mevzuat igin ayrica bkz Reinsurance (Acts of Terrorism) Act

1993 <https://www.legislation.gov.uk/ukpga/1993/18> s.e.t. 01.02.2024.

Graydon S. Staring, ‘Insurance and Reinsurance of Marine Interests in the New Age of

Terrorism’ (2003) 77(5-6) Tulane Law Review 1395; Thomas E. Galyean, ‘Acts of Terrorism

and Combat by Irregular Forces - An Insurance War Risk’ (1974) 4(2) California Western

International Law Journal 316; Davey, Davey ve Caplin (n 1) 10, 281, 289; Repko (n 14).

2 Davey, Davey ve Caplin (n 1) 271, 281. Ayrica bkz Standard Oil Co of New Jersey v United
States, 340 US 54, 71 (1950) <https://supreme.justia.com/cases/federal/us/340/54/> s.e.t.
01.02.2024.

30" Diizenleme ilk kez 6215 sayili Kanun m 25 ile kabul edilmistir, bkz RG 12.04.2011/27903.
31

27

28

Kanaatimizce, denizlerdeki savas risklerine devlet sigortasi ve reasiiransi verilmesi hususu,
5684 sayil1 Kanun yerine 6zel bir kanunla veya Ingiltere’deki 1952 tarihli War Risk Act’de
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risklerine kargi reasilirans teminati yoniinden takip edilebilecek uluslararasi
yeknesak bir uygulama bulunmamaktadir. Bu nedenle, Tiirk hukukunda bu
hususun kapsamli bir sekilde diizenlenmesinde fayda bulunmaktadir. Ayrica,
Tiirkiye’nin jeopolitik kosullar1 da bu hususta kapsamli bir diizenlemenin
yapilmasini gerekli kilmaktadir.

Devletlerin denizlerdeki savas risklerine karsi reasiirans teminati saglamak igin
bagvurdugu bir diger yontem, bu teminatin devletler tarafindan kurulan
uluslararas1 orgiitler yoluyla saglanmasidir. Ornegin, NATO, NATO iiyesi
iilkelere bagh sivil gemilere yonelik denizlerdeki savas risklerine karsi sigorta
ve reasiirans teminati saglamaktadir’?. Uluslararas: orgiitler, savas risklerine
kars1 somut olayin sartlarma gore bir karar veya anlagma yoluyla da reastiirans
teminati saglayabilmektedir. Ornegin, Rusya-Ukrayna Savasi nedeniyle Avrupa
Komisyonu, bazi devletler ve 6zel sirketlerle beraber bir konsorsiyum altinda
reasiirans teminat1 saglamistir®.

2. Yetkili Kurum

A. Karsilastirmah Hukukta

Savas risklerine karsi reasiirans teminati saglanmasi hususunda onde gelen
iilkelerden biri Ingiltere’dir**. ingiltere’de devletin denizlerdeki savas risklerine
kars1 reasiirans teminati saglamasina yonelik yiirtiirliikte olan kanun 1952 tarihli
Marine and Aviation Insurance (War Risks) Act’dir. 1952 tarihli War Risks Act
m 1’e gore, Ticaret Kurulu (Board of Trade)* veya Ticaret Bakani (Secretary of
State for Business and Trade)*®, Hazine’nin (HM Treasury) onay1yla reasiirans
teminati saglamaya yetkilidir. Bu kapsamda, 1954 yilindan beri Ingiltere devleti,

oldugu gibi sivil havacilik savas riskleri ile birlikte 4911 sayili Kanunla daha kapsamli bir
sekilde diizenlenmesi daha uygun olurdu.

32 NATO, ‘The  Alliance’s New  Strategic ~ Concept (1991 Nr 43
<https://www.nato.int/cps/en/natohg/official texts 23847.htm> s.e.t. 01.02.2024; Davey,
Davey ve Caplin (n 1) 281.

33 Repko (n 14).

34 Davey, Davey ve Caplin (n 1) 10.

Kanunun ilk kabul edildigi metinde reasiirans teminat1 saglamak i¢in Ulastirma Bakanlig1

(Minister of Transport) yetkilendirilmisti, bkz

<https://www.legislation.gov.uk/ukpga/Geo6and1Eliz2/15-16/57/enacted> s.e.t. 01.02.2024.

Ticaret Bakani, bu yetkisini Ticaret Kurulu adina kullanmaktadir, bkz The Secretary of State

for Trade and Industry  Order 1970, SI 1970/1537, m  2/1-(a)

<https://www.legislation.gov.uk/uksi/1970/1537/article/2/madetarticle-2-1> s.e.t.

01.02.2024.
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reaslirans anlagmalar1 yaparak sigorta sirketlerine ve sigorta havuzlarina
reasiirans teminati saglamaktadir’’. Yapilan en son ve yiiriirliikkteki anlagsma

18.02.1988 tarihinde on farkli sigorta havuzu (British Mutual War Risk
Associations) ile imzalanmugtir®®,

Savas risklerine devlet tarafindan reasiirans® saglanmasi yoniinden dikkate
alinmas1 gereken bir diger iilke ABD’dir. ABD’de bu hususta esas diizenleme™*
46 USCA § 539°dur*’. 46 USCA § 53902’ye gore, Baskan tarafindan
yetkilendirilmesi sartiyla** Ulastirma Bakanlig1 (Secretary of Transportation)
reasiirans teminati saglayabilmektedir. Ulastirma Bakanligi, bu islemlerin icrasi
icin biinyesinde yer alan Department of Transportation, Maritime
Administration (MARAD)’1 yetkilendirmistir?. MARAD, esasen ikinci Diinya

37 Bennett (n 13) 488, Nr 16.15.

3% Bennett (n 13) 488, Nr 16.15; Davey, Davey ve Caplin (n 1) 275. Reasiirans Anlagmast
20.02.1988 tarihinde hiikiim ve sonuglarii1 dogurmaya baslamistir, bkz Davey, Davey ve
Caplin (n 1) 278; Department for Transport, ‘The Marine and Aviation Insurance (War Risks)
Fund Account’s Annual Report for 2022 to 2023’ 1
<https://www.gov.uk/government/publications/marine-and-aviation-insurance-war-risks-
fund-account-annual-report-2022-to-2023> s.e.t. 01.02.2024.

ABD’de denizlerdeki savas riskine karsi devlet tarafindan sigorta teminati saglanmasi ayrica
46 CFR § 308’de de diizenlenmektedir. Bu diizenlemede teminat saglamaya yetkili kurum
Maritime Administrator, Department of Transportation, Maritime Administration
(MARAD)’dir, bkz <https://www.ecfr.gov/current/title-46/chapter-11/subchapter-G/part-308>
s.e.t. 01.02.2024.

Denizlerdeki savas riskine karsi devlet tarafindan sigorta ve reasiirans teminati saglanmasina
yonelik ilgili diger mevzuat i¢in ayrica bkz Terrorism Risk Insurance Act of 2002, Pub L No
107-297, 114 Stat 1542 <https://www.govinfo.gov/app/details/PLAW-107publ297/summary>
s.e.t. 01.02.2024; 46 CFR § 308-309 (n 39).

41 Diizenleme onceden 46 App USCA § 1281 olarak adlandirlmistir, bkz
<https://uscode.house.gov/view.xhtml?path=/prelim@title46/subtitle5/partC/chapter539&edi
tion=prelim> s.e.t. 01.02.2024.

Ormnek yetkilendirme karar icin bkz President’s Memorandum for the Secretary of State,
Secretary of Transportation (12.12.2001)
<http://www.whitehouse.gov/news/releases/2001/12/20011214-9.html> s.e.t. 01.02.2024.
Ayrica bkz Davey, Davey ve Caplin (n 1) 289; Benzie (n 16) 433.

43 Webel (n 4). Ayrica bkz 46 CFR § 308.1 (n 39).
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Savasi’ndan giiniimiize kadar gesitli diizenlemelerde** farkl1 bakanliklara*’ yetki
verilse de, ABD’de denizlerdeki savas risklerine karsi sigorta ve reasiirans
teminati saglama islerini yiiriiten kurumdur®.

B. Uluslararasi Uygulamada

Savas riskleri niteligi veya kapsami geregi birden fazla iilkeyi etkileyebilir. Bu
durumda, bu risklere saglanacak reasiirans teminati birden fazla iilke tarafindan
veya bu ilkelerin kurdugu bir uluslararasi  orgiit tarafindan
iistlenilebilmektedir*’. Uygulamada bu duruma NATO’nun iiye iilkelerine ait
veya bu tlkelerle iligkili sivil ve askeri gemilere yonelik savas risklerine karsi
sigorta ve reasiirans teminati saglamasi 6rnek gosterilebilir. NATO tarafindan
saglanacak reasiirans korumasi igin yetkili birim NATO biinyesinde faaliyet
gosteren NATO Interallied Insurance Organisation (110) kurumudur*®. NATO
IO, karsilikli sigorta niteliginde olup teminat saglayan kisiler NATO {iyesi
devletlerdir®.

C. Tiirk Hukukunda

Tiirk hukukunda denizlerdeki savas risklerine karsi reasiirans teminati, 5684
sayili Kanun m 33/A kapsaminda ii¢ kisi tarafindan saglanabilir. {lk olarak, bu

44 Bkz Merchant Marine Act 1936, 49 Stat 1985
<https://www.govinfo.gov/content/pkg/COMPS-1543/pdf/COMPS-1543.pdf> s.e.t.
01.02.2024; 54 Stat 689 (1940)

<https://www.westlaw.com/Document/[02d04af0d4d411d8a42600065b696d43/View/FullTe

xt.html?transitionType=Default&contextData=(sc.Default)& VR=3.0&RS=cblt1.0> s.e.t.

01.02.2024. Ayrica bkz The White House, “HR 1073 Marine War Risk Insurance Extension’

(17.10.1976)  <https://www.fordlibrarymuseum.gov/library/document/0055/1669656.pdf>

s.e.t. 01.02.2024.

Ormnegin, 49 Stat 1985 ve 54 Stat 689 numarali kanunlarda denizlerdeki savas risklerine kars

sigorta ve reasiirans teminat1 verme yetkisi Baskan’in onay1yla Ticaret Bakanligina (Secretary

of Commerce) verilmistir, bkz Haehl (n 2) 284-285.

46 Haehl (n 2) 283-285; Ayrica bkz
<https://www.fordlibrarymuseum.gov/library/document/0055/1669656.pdf> s.e.t.
01.02.2024;  <https://www.govinfo.gov/content/pkg/FR-2023-08-14/pdt/2023-17326.pdf>
s.e.t. 01.02.2024.

47 Repko (n 14).

48 Andrzej Jacuch, ‘Civil Transport in NATO’ (2019) 15(1) National Security Studies 281,
doi:10.37055/sbn/132162; Davey, Davey ve Caplin (n 1) 281. Ayrica bkz NATO, ‘Aspects of
NATO-Civil Emergency Planning’ 3
<https://archives.nato.int/uploads/r/null/1/3/137753/0190 Aspects_of NATO-

Civil Emergency Planning ENG.pdf> s.e.t. 01.02.2024.

49 Jacuch (n 48) 281.
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rizikolara kars1 Ozel Riskler Yonetim Merkezi (ORYM) teminat saglayabilir™.
Ancak ORYM’nin denizlerdeki savas risklerine karsi teminat saglayabilmesi
igin bu risklerin 5684 sayili Kanun m 33/A-2’ye gére ORYM nin faaliyet alani
kapsamina almmas gerekmektedir. Bunun igin, Sigortacilik ve Ozel Emeklilik
Diizenleme ve Denetleme Kurumunun (SEDDK) &nerisi iizerine Bakanlik’'
tarafindan, ORYM’nin denizlerdeki savas risklerine karsi yapilan sigorta
sozlesmelerine reasiirans destegi verebilecegi Ongoriilmelidir’2. Bakanhigin
karar1 sonrasinda, ORYM denizlerdeki savas risklerine kars: reasiirans destegi
vermeye yetkili hdle gelmektedir.

ORYM’nin savas risklerine karsi reasiirans teminati saglama yetkisinin kim
tarafindan kullanilacagi hususunda tereddiit ortaya ¢ikabilir. 5684 sayili Kanun
m 33/A-8de belirli bir durum i¢in®® ORYM adina reasiirans teminat1 vermeye
Cumhurbagkan1 yetkili kilindig1 igin, ORYM nin ilgili fikra disindaki hususlarda
verecegi reasilirans teminatlarinda da Cumhurbaskani’nin yetkili oldugu ileri
siiriilebilir. Ustelik, 5684 sayili Kanun m 33/A-2’deki

“kapsama alman risklere iliskin olarak Devlet tarafindan prim veya
reasiirans destegi verilip verilmeyecegi, verilecek ise kapsamu, reasiirans
Devlet desteginin bir bedel karsilifinda temin edilip edilmeyecegi
hususlar1 Sigortacihk ve Ozel Emeklilik Diizenleme ve Denetleme
Kurumunun teklifi ve Bakanligim uygun goriisii iizerine Cumhurbagkani
karart ile belirlenir.”

ifadesinden ORYM adina reasiirans destegi vermeye Cumhurbaskani’nin yetkili
oldugu ¢ikarimi yapilabilir. Ayrica savas hali ve deniz ulagim araglar1 6zelinde
ORYM’nin saglayacagi reasiirans destegi icin Bakan’m yetkili oldugu da
diisiiniilebilir. Ciinkii 5684 sayili Kanun m 33/A-10’da bu hususta 6zel bir

50 5684 sayili Kanun m 33/A-1e gore, ORYM, “yurt icinden veya uluslararasi pivasalardan

sigorta veya reastirans teminati bulunamayan ya da teminat saglanmasinda giicliik bulunan
riskler, niikleer riskler gibi ozellik arz eden riskler ile sigorta edilmesinde kamu yarar: bulunan
riskler i¢in teminat saglama, sigorta veya reasiirans havuzlari kurma veya kurulmasini
koordine etme, sigorta ve reasiirans gsirketleri arasinda isbirligi yapimasini saglama,
olusturulacak havuz, organizasyon veya igbirligi mekanizmalarinin yiiriitiilebilmesi amaciyla”
kurulmustur.

S Yetkili Bakanlik, 5684 sayili Kanun m 2/1-(c)’ye gére Hazine Miistesarligmin bagl oldugu

Bakanlik olup giiniimiizde Hazine ve Maliye Bakanligidir.

ORYM’ye bu hususta genel bir yetki verilmemistir. ORYM’nin faaliyet alani ve yetkisi, bir
riziko yoniinden uygulamada teminat saglama ihtiyact dogdugunda, bu rizikoyla ve belirli bir
stireyle sinirli olarak belirlenmektedir.

5684 sayili Kanun m 33/A-8: “Kamu yarar: agisindan gerek gériilmesi halinde sigortacilik
ilkeleri gozetilerek Cumhurbaskan: karari ile Ozel Riskler Yonetim Merkezi, Dogal Afet
Sigortalar: Kurumuna ve Tarim Sigortalar: Havuzuna reastirans teminat verebilir.”
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hiikiim bulunmaktadir. Bu hilkkme gore, “... savas hdli ... ve benzeri olaganiistii
durumlarda, ... sivil hava ve deniz ulasim araglari icin, Hazine ve Maliye
Bakanlhiginca sigorta veya reasiirans teminati saglanmasina karar vermeye
Hazine ve Maliye Bakam yetkilidir.” Bu hiikiim, ORYM’nin kurulmasina ve
faaliyette bulunmasina iligskin hiikiimle ayn1 maddede diizenlendigi icin savag
halinde sivil deniz ulasim araglart 6zelinde reasiirans teminati saglamaya
Bakan’1n yetkili oldugu kabul edilebilir. Ancak kanaatimizce, ORYM nin farkli
bir tiizel kisilige sahip olmasi, ORYM’nin karar vermeye yetkili bir yonetim
organinin olmasi nedeniyle 5684 sayih m 33/A-8,10 hiikiimleri dar
yorumlanmalidir’®. Buna gére, Ozel Riskler Yonetim Merkezi Calisma Usul ve
Esaslar1 Yonetmeligi (Yonetmelik)>> dogrultusunda reasiirans teminati vermeye
yetkili organ olarak ORYM Y&netim Kurulu kabul edilmelidir. 5684 sayili m
33/A-8,10 hiikiimleri ise, ORYM nin reasiirans teminatindan bagimsiz ve bu
teminatlardan farkl birer teminat saglama hiikmii olarak degerlendirilmelidir.

Savag risklerine karsi reaslirans teminati saglayabilecek bir diger kisi
Cumhurbagkani’dir. 5684 sayili Kanun m 33/A-2’ye gore, ORYM nin faaliyet
kapsamina alian risklere iligkin olarak Devlet tarafindan reasiirans teminati
saglanabilir. Reasiirans teminatinin kapsamima SEDDK 'nin teklifi ve Bakanligin
uygun goriisii iizerine Cumhurbaskam karar vermektedir. Oncelikle, bu hiikme
gbre reasiirans teminati verilen kisi, Devlet tiizel kisiliginden ayr bir tiizel
kisilige sahip ORYM’dir. Bu teminati Devlet, ORYM’ye saglamaktadur.
Reasiirans teminati saglanmasimnin 6n kosulu, ilgili rizikonun ORYM nin faaliyet
alanina girmesidir. Buna gére, ORYM’nin faaliyet alanma giren bir hususta
sagladifi veya saglayacagi sigorta ve reasiirans teminati icin, Devlet
Cumhurbagkani karartyla. ORYM’ye reasiirans teminati saglayabilmektedir.
ORYM nin savas risklerine kars1 sagladig1 veya saglayacag teminat reasiirans
niteligindeyse, Devletin ORYM’ye saglayacagi teminat retrosesyon olarak
nitelendirilecektir.

Savas risklerine karsi reasiirans teminati saglayabilecek bir diger kisi Bakan’dir.
5684 sayili Kanun m 33/A-10’a gore, terdr, savas hali, dogal afetler veya benzer
olaganiistii durumlarda, sivil deniz ulagim araglar1 i¢in reasiirans teminati
saglanamamas1 ve Cumhurbagkanliginin gerekli gormesi halinde Bakan
reaslirans teminati saglanmasina karar verebilmektedir. Bakan’in teminat

54 Tlgili hiikiim, 5363 sayih Kanun m 16 ve 6305 sayili Kanun m 8 hiikiimleriyle birlikte
degerlendirilmelidir, sirastyla bkz RG 21.06.2005/25852, 18.05.2012/28296.

55 RG27.10.2021/31641.
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saglayacagi kisiler yoniinden maddede bir sinirlandirma bulunmamaktadir. Buna
gore, Bakan, denizlerdeki savas risklerine karsi sigorta veya reasiirans teminati
saglayan ORYM’ye de reasiirans teminati saglayabilir. Bu durumda, 5684 say1li
Kanun m 33/A’da ORYM’ye Devlet tarafindan saglanacak reasiirans destegi
konusunda iki farkli yontem oldugu sdylenebilir. Ancak Bakan tarafindan
saglanacak reasilirans destegi 5684 sayili Kanun m 33/A-10’da belirlenen
risklerle ve menfaatle smirhdir. Cumhurbaskani tarafindan ORYM’ye
saglanacak reasiirans desteginin kapsami ise ORYM nin tiim faaliyet alanidir.
Diger bir ifadeyle, Cumhurbaskani tarafindan saglanacak reasiirans teminati
daha genis bir kapsama sahip olabilir.

5684 sayili Kanun m 33/A-10’da Bakan tarafindan saglanacak sigorta ve
reasiirans teminatina iliskin hiikim m 33/A’nimn ilk kez 5684 sayili Kanuna
eklendigi 6215 sayili Kanun’la kabul edilmistir. Bu yontemin kabul edildigi
zaman, bu risklere teminat saglamak amaciyla faaliyet yiiriiten ORYM
kurulmamigti. Daha sonra kanun degisikligiyle ORYM kurulsa da bu hiikiim
5684 sayili Kanun m 33/A-10’da muhafaza edilmistir. Kanaatimizce, 5684 sayili
Kanun m 33/A-10 hikmi, 5684 sayili Kanun m 33/A hilkkmiiniin amaci
dogrultusunda ikincil ve istisnai bir hiikiim olarak dikkate alinmalidir. Ciinkii,
Bakan’in sigorta ve reasiirans teminati saglayabilecegi haller, bu amag igin ayni
maddede kurulmus ORYM nin kurulus amac1 kapsaminda kalmaktadir. Ustelik,
Yonetmelik m 4/3’e gore, ORYM’nin reasiirans teminati saglamaya yetkili
organi olan yonetim kurulu iiyelerinin tamami, 5684 sayili Kanun m 33/A-
10°daki yetkiye sahip Bakan tarafindan atanmaktadir. Bu nedenle, 5684 sayili
Kanun m 33/A-10 hiikmii ancak ORYM tarafindan sigorta veya reasiirans
teminat1 saglanamadigi durumlarda uygulama alani bulmalidir.

Tiirk hukukunda deniz ulasim araglar1 yoniinden savas risklerine karsi reasiirans
destegi saglanmasi, 2022 yilinda baglayan Rusya-Ukrayna Savasinda giindeme
gelmistir. Ozellikle savasan iilkelerin bazi tahil iiriinlerinde kiiresel dlcekte
iiretim payina sahip olmasi nedeniyle savasgin bu iirlinlere iliskin kiiresel arz-
talep dengesini bozmasini 6nlemek amaciyla 22.07.2022 tarihinde Tiirkiye nin
ve Birlesmis Milletler’in arabuluculugunda Rusya ve Ukrayna “Tahil Koridoru
Anlasmasr” imzalanustir™®. Bu anlagsma kapsaminda tasimacilik yapacak deniz
ulagim araglarinin savas risklerine karsi sigortalanmasi ve reasiirans teminatinin

3 Taml Koridoru Anlagmasi, taraflarm Anlagma siiresini uzatmamasi iizerine 18.07.2023
tarihinde sona ermistir, bkz ‘Tahil Koridoru Anlagmasi: Erdogan - Putin goriismesinden ne
bekleniyor?” Euronews (03.09.2023) <https://tr.euronews.com/2023/09/03/tahil-koridoru-
anlasmasi-erdogan-putin-gorusmesinden-ne-bekleniyor> s.e.t. 01.02.2024.
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saglanmas1 gerekmistir. Uygulamada bu ihtiyaci karsilamak amaciyla 5684
sayili Kanun m 33/A-10 kapsaminda Bakan tarafindan teminat verilmistir’’.
Diger bir ifadeyle, 5684 sayili Kanun m 33/A kapsaminda deniz ulagim
araglarina yonelik savas risklerine karsi reasiirans teminati verilirken istisnai
nitelik tagimasi gerektigini disiindiigiimiiz yontem benimsenmistir. Buna
karsilik, Bakan tarafindan saglanan teminata iligkin iglemlerin yiiriitiilmesi i¢in
ORYM gorevlendirilmistir’®. Bu gérevlendirme islemi, 5684 sayili Kanun m
33/A-10 hiikmiiniin istisnai nitelikte olmasi gerektigine iliskin yukarida
acikladigimiz kanaatimizi teyit etmektedir. Kanaatimizce, Tahil Koridoru
Anlasmas1 kapsaminda reasiirans desteginin dogrudan ORYM tarafindan
verilmesi, 5684 sayili Kanun m 33/A hiikmiiniin amacina daha uygun olurdu.
ORYM’nin saglayacag:i teminatlara iligkin reasiirans ihtiyacinin dogmasi
halinde ise, Bakan veya Cumhurbagkan1 tarafindan reasiirans destegi
verilebilirdi. Bolgede savas risklerinin hilen devam etmesi nedeniyle®
onerdigimiz yontemin benimsenmesi miimkiindiir.

3. Reasiiransin Kapsam

A. Reasiirans Bedeli

Reasiirans sozlesmelerinde sigorta sirketi, sigorta sdzlesmesi nedeniyle
istlendigi sorumlulugun tamami veya bir kismi igin reasiirans teminati
alabilmektedir. Benzer sekilde, reasiirans sirketleri de sigorta sirketlerine
sorumluluklarinin tamami yoniinden reasiirans teminati saglayabildikleri gibi,
sigorta sirketinin saklama pay1 olarak sorumlulugunun bir kismin1 kendisinde
bulundurmasin1  bekleyebilmektedirler®®. Devletlerin savas risklerine karsi
saglayacag1 reasiirans teminati konusunda her iki yaklagimin da benimsendigi

57 Bkz ‘Ozel Risk: Rusya - Ukrayna Krizi’ Ozel Riskler Yonetim Merkezi

<https://orym.com.tr/ozel-risk-rusya-ukrayna-krizi> s.e.t. 01.02.2024.

Her ne kadar Bakan, reasiirans islemlerine iliskin risk yonetimi hususunda ORYM’yi

yetkilendirmis olsa da 5684 say1l1 Kanun m 33/A-3 ve Yonetmelik m 13 vd hiikiimlerine gore

ORYM’nin de faaliyetine iliskin isler, “teknik isletici” sifatina sahip bir kamu sigorta veya

reasiirans sirketi tarafindan yerine getirilmektedir.

59 Ornek olarak bkz ‘Rus Savas Gemisi, Karadeniz'de Siikrii Okan Isimli Kargo Gemisine Ates
Actr”  Euronews  (14.08.2023)  <https:/tr.euronews.com/2023/08/14/rus-savas-gemisi-
karadenizde-sukru-okan-isimli-kargo-gemisine-ates-acti> s.e.t. 01.02.2024; Fatih Ulas
‘Karadeniz’de Maym Tehlikesine Kars1 “Uclii Girisim” Mutabakati Yarm Istanbul’da
Imzalanacak’ Anadolu Ajanst (Istanbul, 10.01.2024)
<https://www.aa.com.tr/tr/gundem/karadenizde-mayin-tehlikesine-karsi-uclu-girisim-
mutabakati-yarin-istanbulda-imzalanacak/3104657> s.e.t. 01.02.2024.

60 Ayrmtili bilgi igin bkz Hakan Kogak, Reastirans Sozlesmeleri (Segkin 2023) 82, 107.
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goriilmektedir. Ornegin, Ingiltere’de devletin savas risklerine kars1 sagladigi
reasiirans teminat oran1 %75 ila %100 arasinda degisiklik gostermistir®'. 1988
tarihli son Reasiirans Anlasmasinda ise teminat oram1 kural olarak %95°tir®.
Buna karsilik, ABD’de devletin saglayacagi reasiirans teminatinin miktar1 veya
orant1 yoOniinden mevzuatta ve yetkilendirme kararlarinda bir smir
bulunmamaktadir. Benzer sekilde, NATO IIO tarafindan saglanacak reasiirans
teminati yoniinden de bir miktar veya oran smirinin olup olmadig: tespit
edilememistir.

Tilirk hukukunda devletin denizlerdeki savas risklerine kars1 saglayacagi
reasiirans teminatinin miktar1 veya orani yoniinden 5684 sayili Kanunda bir sinir
bulunmamaktadir. 5684 sayili Kanun m 33/A-10’da teminatin kapsamia ve
limitine iligkin usul ve esaslarin Bakan tarafindan belirlenecegi 6ngoriilse de, bu
hususta heniliz bir diizenleme yapilmamistir. Kanaatimizce, Bakan veya
Cumhurbagkan: tarafindan ORYM’ye verilecek reasiirans teminati yoniinden
%100’liik bir oran kabul edilebilir. Diger bir ifadeyle, ORYM ile Bakan veya
Cumhurbagkani arasindaki reasiirans sozlesmesinde firont kaydina yer verilebilir.
Bunun disinda, ORYM ve Bakan tarafindan 6zel sigorta sirketlerine denizlerdeki
savas riskleri yoniinden bir reasiirans teminat1 saglanacak olursa, Ingiltere’deki®
gibi belli bir oranin saklama pay1 olarak belirlenmesinde fayda bulunmaktadir.

B. Sigorta Sozlesmesindeki Menfaat Yoniinden

Deniz sigortalarmin kapsami, genellikle sigortalanan menfaatin niteligine
sinirlandirilmakta  ve deniz  sigortasi sdzlesmeleri uygulamada bu
siirlandirmaya gore dzel olarak adlandirilmaktadir. Ornegin, geminin hasar
veya ziyaina kars1 “tekne ve makine sigortasi”, gemiden kaynaklanan ii¢ilincii
kisilerin ugrayacagi zararlara kars1 “kuliip sigortas1 — deniz araglar1 sorumluluk
sigortas1”, gemi ile taginan esyaya gelecek zararlara kars1 “yiik sigortasi”
sozlesmesi yapilmaktadir®. Uluslararas: uygulamada deniz ticaretinde yaygin

¢ Davey, Davey ve Caplin (n 1) 272.

Bennett (n 13) 488, Nr 16.15; Davey, Davey ve Caplin (n 1) 276. Saglanan teminat limitlerinin
giintimiizde arttirilmasi gerektigi yoniinde ayrica bkz Davey, Davey ve Caplin (n 1) 275.

Bkz Davey, Davey ve Caplin (n 1) 272; Department for Transport, ‘The Marine and Aviation
Insurance (War Risks) Fund Account’s Annual Report for 2022 to 2023° 1
<https://www.gov.uk/government/publications/marine-and-aviation-insurance-war-risks-
fund-account-annual-report-2022-to-2023> s.e.t. 01.02.2024.

S6z konusu sigorta sozlesmelerine iliskin ayrintili bilgi i¢in bkz Seker (n 7) 54 vd; Konfidan
(n 7) 9 vd; Celik Partal (n 3) 49 vd; Hikmet Cem Congar, Tasiyicinin Sorumlulugu ve Deniz
Sigortalar: (Yiik, Tekne ve P&I Kuliip Sigortalar:) (B. 2, Seckin 2023) 201 vd; S. Didem
Algantlirk Light, Deniz Sigorta Hukukunda Kuliip Sigortasi (Protection and Indemnity
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olarak yapilan bu tiir sigorta s6zlesmeleri i¢in sigorta 6zel sart1 niteligine sahip
standart formlar kullamlmaktadir®. Benzer bir yaklasimin, denizlerdeki savas
risklerine karsi saglanacak sigorta sozlesmeleri igin de gegerli oldugu
sOylenebilir. Sigortalanan menfaatin niteligine gore, savas risklerine karsi
yapilacak sigorta s6zlesmeleri i¢in uluslararasi uygulamada sigorta 6zel sartlar
bulunmaktadir. Bu sézlesme sartlarina, Ingiliz Enstitii Savas ve Grev Klozlari
ornek gosterilebilir®. Savas risklerine kars1 saglanacak sigorta sozlesmesinin
kapsami aynm1 zamanda reasiirans sozlesmesinin de kapsamini etkilemektedir.
Ornegin, sigorta sirketi yalnizca tekne ve makine sigortas1 kapsaminda teminat
saglamigsa, reaslirans soOzlesmesinin kapsami sigortacinin bu konudaki
sorumluluguyla smirlidir. Bu durumda, gemideki yiike kars1 bir zarar meydana
geldiginde, bu zarardan sigortact sorumlu olmayacagl igin reasiirdriin
sorumlulugundan da bahsedilemeyecektir.

Kanaatimizce, devletin denizlerdeki savas risklerine kars1 saglayacagi reasiirans
teminat1 yalmizca tekne ve makine sigortalar ile sinirli olmamalidir. Reasiirans
teminati, geminin seyri ve ticari faaliyetlerin devami igin gerekli tiim deniz
sigortalarin1 kapsayacak sekilde saglanabilmelidir. Bu durumda, reasiirans
teminatina konu olabilecek sigorta sozlesmesi tiirleri yoniinden bir simir
Ongoriilmemesi somut ihtiyaclarin karsilanmasi agisindan faydali olacaktir.
Ayrica, hem sigorta sirketinin hem de devletin ortaya ¢ikan zararlardan
sorumlulugunun dogup dogmadiginin tespit edilmesi yoOniinden sigorta
sozlesmelerine iligkin ayrintili  genel sartlarin  hazirlanmasinda fayda
bulunmaktadir.

Tiirk hukukunda 5684 sayili Kanun m 33/A-10’a goére Bakan tarafindan
saglanacak devlet reasiiransinin  kapsami yoniinden ilgili  hiikkmiin
degerlendirilmesine ihtiya¢ duyulmaktadir. 5684 sayili Kanun m 33/A-10’a

Insurance) (P & 1) (B. 2, Arikan 2006) 23 vd; Serdar Acar, Kuliip Sigortasi Protection &
Indemnity (Vedat 2008) 7 vd. Anilan sigorta s6zlesmelerindeki teminatlarin ve risklerin ayni
sozlesmeye konu edilebilecegi yoniinde ayrica bkz Konfidan (n 7) 18.

S6z konusu standart formlarm ‘“sigorta 6zel sart” niteligine sahip oldugu yoniinde bkz
Konfidan (n 7) 85. Sigorta 6zel sartlarinin “genel islem kosulu” niteligine sahip olabilecegi
yoniinde ayrica bkz Seker (n 7) 21; Konfidan (n 7) 81, dn 285, 85.

Sigortalanan menfaatin veya riskin tiirtine gore Enstitii klozlar1 da kendi iginde Institute Strikes
Clauses (Cargo) (01.01.2009), Institute War Clauses (Cargo) (01.01.2009), War and Strikes
Time Clauses Freight (01.11.1995), War and Strikes Voyage Clauses Freight (01.11.1995)
seklinde adlandirilmaktadir. Tlgili sézlesme sartlarma erismek icin bkz Merkin (n 8) 288 vd.
NATO tarafindan saglanan sigorta ve reasiirans teminatlarinda, teminat saglanan dénemde
uygulamada kullanilan sigorta 6zel sartlarinin esas alindig1 yoniinde ayrica bkz Davey, Davey
ve Caplin (n 1) 283.
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gore, Bakan, “sivil ...deniz ulasim araglar: i¢in” sigorta ve reasilirans teminati
saglamaya yetkilidir. Maddenin lafzindan, Bakan’in deniz sigortalar1 yoniinden
yalnizca tekne ve makine sigortasi veya bu sigortaya iliskin reasiirans teminati
saglayacagi anlasilabilir. Ancak kanaatimizce, hitkkmiin deniz sigortalarinin bir
tiirii ile sinirli yorumlanmamasi kanunun amacina daha uygundur. Ayrica, 5684
sayill Kanun m 33/A-2’ye gore ORYM’nin faaliyet alani belirlenirken bu
hususun dikkate alinmasinda fayda bulunmaktadir. Diger bir ifadeyle,
ORYM’nin denizlerdeki savas risklerine karsi sigorta ve reasiirans teminati
vermesine iligkin bir yetkilendirme karar1 s6z konusu oldugunda, deniz
sigortalar1 yoniinden bir sinirlandirma yapilmaksizin yetkilendirilmesi isabetli
olacaktir.

Devletlerin  denizlerdeki savas risklerine yonelik sigorta ve reasilirans
teminatindaki bir diger sinir, bu teminatlara konu deniz ulasim araglar
yoniindendir. Ingiltere’de, 1952 tarihli War Risks Act m 1.1’ gore, devlet
reasiiransi kural olarak Ingiliz gemileri®’ igin saglanan sigorta sozlesmeleriyle
stirhidir. Ancak, aym hikkme gore, Ingiltere’nin dahil oldugu bir savas veya
catisma hélinde reasiirans teminati1 yoniinden sigortaya konu geminin Ingiliz
gemisi olmas1 aranmamaktadir. Benzer sekilde, ABD’de, devlet reasiiransi
verilebilmesi  yoniinden  gemilerin  tabiiyetine iliskin  sinirlandirma
bulunmaktadir. Ancak ABD’de gemilerin tabiiyeti sinirlandirmada daha esnek
bir 6lgiit olarak dikkate alinmigtir. 46 CFR § 308.1-2’ye gore, hiikiimlerde
belirlenen sartlar1 tasimasi halinde yabanci gemilerin de sigorta teminati
alabilmesi ve ilgili sigorta teminatina karsi devlet reasiirans1 saglanmasi
miimkiindiir. Son olarak, NATO tarafindan saglanacak sigorta ve reasiirans
teminatlart yoniinden de gemilerin NATO biinyesindeki Defense Shipping
Authority’de kayith olmas1 gerekmektedir®®.

Tiirk hukukunda devlet reasiiranst yoniinden teminata iliskin gemilerin
tabiiyetine yonelik bir sinir bulunmamaktadir. 5684 sayili Kanun m 33/A-10’da
reasiirans ve sigorta teminatlar1 yoniinden “sivil deniz ulasim araglar1” ifadesi
kullamlmaktadir®®. Kanundaki bu ifade Bakan’a genis bir yetki saglamaktadur.

671952 tarihli War Risks Act m 10.2’ye gére, Hindistan ve Irlanda gemileri de kanun kapsaninda

“Ingiliz gemisi” olarak dikkate alinmaktadir. S6z konusu Kanun’da Ingiliz gemisi kavramia
iliskin tanima yer verilmemesi nedeniyle Kanun’un kapsami yoniinden ortaya ¢ikabilecek
sorunlara iliskin dgretideki goriis ve elestiri igin ayrica bkz Davey, Davey ve Caplin (n 1) 273,
275.

% Jacuch (n 48) 281.

% Tiirk hukukunda, yasal diizenlemelerde “deniz ulasim araci” kavraminin disinda, “gemi”,
“deniz arac1” ve “su aract” ifadelerine yer verilmektedir. Kanaatimizce, “deniz ulasim aracr”



118 Denizlerdeki Savas Risklerinin Devlet Reasiiranst

Ornegin, Kanun kapsaminda Bakan gemi niteliginde olup olmadigi tartismali
olan petrol platformlar1 gibi araglara yonelik de reasiirans teminat1 saglayabilir.
Kanaatimizce, hem 5684 sayili Kanun m 33/A-10 kapsaminda belirlenecek usul
ve esaslar yoniinden hem de ORYM’nin faaliyet alam yoniinden™ bu hususta
detayli bir diizenleme yapilmasinda fayda bulunmaktadir. Bu kapsamda, teminat
saglanip saglanmamasi ve prim miktar1 yoniinden, deniz ulagim aracinin gemi
olup olmamasi, deniz ulagim aracimin Tiirk tébiiyetinde olup olmamasi,
Tiirkiye’nin savasa taraf olup olmamasi ve teminat saglanacak deniz ulagim
aracinin tabiiyetindeki lilkenin savasa taraf olup olmamas1 ozellikle dikkate
alinmalidir. Ayrica, hazirlanacak ikincil diizenlemeler yoniinden ABD 46 CFR
§ 308.1-2 ve Ingiltere War Risks Act diizenlemelerinin dikkate alinmasinda fayda
bulunmaktadir.

C. Savas Riskleri Yoniinden

a. Genel Olarak

Uluslararas1 uygulamada savas risklerinin ayr1 sigortalanmasi yaklagimi
benimsenmeden Once, savasa iliskin bir riske sigorta saglanip saglanmadigi ilgili
riskin sigorta sdzlesmesindeki muafiyet kaydinda yer alip almamasina gore
belirlenmekteydi’'. Bu durumun yarattig1 sorunlar1’”® ¢6zmek adina benimsenen
yaklagimlardan biri muafiyet kayitlarina paralel savas risklerini teminat altina
alan &zel polige sartlarinin gelistirilmesi olmustur’®. Hem muafiyet kayitlarinda

kavraminin diger kavramlar1 kapsayacak sekilde genis yorumlanmasi, diizenlemenin amaci
yoniinden daha uygundur. S6z konusu kavramlarin kullanildigi mevzuat ornekleri,
kavramlarin kapsami ve hukuki niteligi ile bu konuda farkli kavramlarin kullanilmasina
yonelik elestiriler icin ayrica bkz Konfidan (n 7) 6 vd; Emine Yazicioglu, ‘Deniz Araci
Isleteninin Akit Dist Sorumlulugu’ i¢ Sema Ugakhan Giile¢ ve Necdet Basa (eds), kit Dig
Kusursuz Sorumlulukta Bedensel Zararlar (TBB 2018) 140 vd; Ciineyt Siizel, ‘Tiirk
Mevzuatinda Gemi Tanim’ i¢ Baki flkay Engin (ed), Rona Serozan’a Armagan, vol 2 (On Iki
Levha 2010) 1641 vd.

5684 sayil1 Kanun m 33/A-2’ye gore belirlenecek yetki kararinda m 33/A-10’da oldugu gibi
“deniz ulasim araglar1” ifadesine yer verilebilir. Bu sayede, drnegin gemi niteliginde olup
olmadi1 tartigmal olan petrol platformlari gibi araglara yénelik de ORYM reasiirans teminati
saglayabilir.

Haehl (n 2) 280; Celik Partal (n 3) 191. Uygulamada, savas riski poli¢elerinde teminat altina
alinan risklerin kapsamina iliskin deniz sigortalarindaki muafiyet kayitlara atif yapilarak
sozlesme yapilabildigi yoniinde ayrica bkz DTV War Clauses 1977 m 1.1, Erdewin
Pinckernelie (¢ev), German General Rules of Marine Insurance (ADS) (B. 4, Walter De
Gruyter 1977) 55.

72 Haehl (n 2) 277; Celik Partal (n 3) 191.

73 Haehl (n 2) 280. Bu hususta da, teminat bosluklarmin olugabilecegi, dzellikle, teminatlarin
farkl: sigortacilar tarafindan saglanmasi halinde teminat boslugunun ortaya ¢ikma ihtimalinin
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hem de savas risklerine iliskin sigorta 6zel sartlarinda zaman iginde giiniin
ihtiyaglarin1 karsilamak veya belirsizlikleri gidermek adma gilincellemeler
yapilmistir™, Bu kapsamda, i¢ savas, isyan, devrim, ayaklanma gibi halk
hareketlerinin savas risklerinin kapsamina dahil edilmesi &rnek gosterilebilir’.

Deniz sigortalarinda genel yaklagim savag risklerinin kapsam dis1 tutulmasi
olmakla birlikte, bu hususta mutlak bir sinirin ve yeknesak bir uygulamanin
oldugundan bahsedilemez’®. Ornegin, kullanilan muafiyet kayitlar1 genel olarak
F.C.&S. kayitlan olarak nitelendirilse de, uygulamada bir donem “Strike, riots
ve civil commotions | S.R.&C.C.” adiyla da baz1 savas risklerinin muaf tutuldugu
goriilmektedir’’. Ayrica, deniz sigorta sdzlesmelerinde de bazi savas risklerine
teminat saglandig1 goriilmektedir’®. Ornegin, geminin bir limandan ¢ikisina ve
seyahatine yonelik kamusal bir miidahale riski deniz sigorta sézlesmelerinde de
“London Blocking and Trapping Addendum” kaydiyla teminat altina
alinabilmektedir”.

Denizlerdeki savas risklerinin sigortalanmasinda genel yaklasim, sigorta
sozlesmelerine sigorta Ozel sarti niteligindeki standart formlarin dahil
edilmesidir. Uygulamada, bu hususta sigortalanan menfaatin niteligine gore
hazirlanmus birgok sigorta dzel sartlar1 bulunmaktadir. Ornegin, tekne ve makine

arttig1 belirtilmektedir. Bu nedenle, sigorta poligelerindeki muaf tutulan riskler ile savas
risklerinde teminat saglanan riskler arasinda bir uyum olmasi, sigortalilarin koruma altinda
olmalar ve cifte sigortalarin 6nlenmesi agisindan énem arz eder, bkz Samim Unan, ‘Gemilerin
Savas Nedeniyle Limanda Alikonulmasi ile Tlgili Sigorta Hukuku Sorunlar® (2022) 5(2)
DEHUKAMDER 131, dn 2; Danoff (n 2) 67; Hudson, Madge ve Sturges (n 3) 46. Bu yonde
ornek i¢in ayrica bkz DTV War Clauses 1977 m 1.1, Pinckernelie (n 71) 55.

Detayli bilgi ve savas riskleri kapsamina alinan veya kapsam disina ¢ikartilan risk 6rnekleri
yoniinden bkz Hudson, Madge ve Sturges (n 3) 338; Davey, Davey ve Caplin (n 1) 4; Haehl
(n 2) 290.

Davey, Davey ve Caplin (n 1) 4.

76 Staring (n 28) 1389; Alfred Sieveking (gev), General Rules of Marine Insurance 1919 (B. 3,
Cram, De Gruyter 1965) 64, 70.

77 Baz risk tiirlerinin  F.C.&S. ile SR&C.C. kayitlarindan hangisi kapsaminda
degerlendirileceginin belirsiz oldugu, bu hususta tartigmalarin bulundugu yoniinde bkz Danoff
(n 2) 72. Bu hususta 6rnek uyusmazlik i¢in ayrica bkz Frupac Int’l Corp v Fireman’s Fund
Ins Co, 1990 WL 204380 (ED Pa Dec 11, 1990)
<https://www.westlaw.com/Document/I97¢9de7055d311d9a99c85a9e6023ffa/View/FullTex
t.html?transitionType=Default&contextData=(sc.Default)& VR=3.0&RS=cblt1.0> s.e.t.
01.02.2024.

78 Hudson, Madge ve Sturges (n 3) 371; Danoff (n 2) 74. Bu konuda érnek uyusmazlik igin ayrica
bkz Ope Shipping Ltd v Alilstate Ins Co (n 7).

7 Unan (n 73) 133, 146.
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sigortalarina iliskin savas riski sigorta 6zel sartlar1® ile yiik sigortalarina iliskin
savas riski sigorta ozel sartlar1 farkhidir®. Ayrica, yiik sigortalari ydniinden
tasima konusu esyanin niteligine gore hazirlanmig sigorta ozel sartlarnn da
bulunmaktadir®. Sigorta ve reasiirans sirketleri genellikle bu sigorta 6zel
sartlarini esas alarak teminat saglamaktadir®®. Ancak sdz konusu sigorta 6zel
sartlarinda savag risklerinin belirtilmesi yoniinden yeknesak bir yaklagim soz
konusu degildir. Baz1 sigorta 6zel sartlarinda savas riskleri grev risklerini de
kapsayacak sekilde belirtilirken®!, baz1 sigorta sdzlesmeleri yoniinden savas
riskleri ve grev riskleri icin ayr1 sigorta 6zel sartlari bulunmaktadir®*. Bu durum,
sigortalanan menfaate iliskin savas risklerinden dogan bir zararin sigorta
kapsami diginda olmasi anlamina gelebilmektedir. Benzer sekilde, sigortalanan
menfaate yonelik her biri farkli savas risklerine teminat saglayan birden fazla
sigorta soOzlesmesi s6z konusu ise sorumlulugun hangi sigorta sdzlesmesi
kapsaminda olacagm tespit etmek gerekmektedir. Ciinkii bu hususlar savag
sigortalarina  karst reasiirans teminati saglanmast hélinde, reasoriin
sorumlulugunu etkilemektedir. Ayrica, devletin reasiirans teminati saglama
yetkisi ulusal diizenlemelerde yalmzca “savas riskleriyle”  smurh
tutulabilmektedir®.

80 Institute War and Strikes Clauses, Hulls-Time (01.11.95), Bennett (n 13) 943,

81 Institute War Clauses (Cargo) (01.01.2009), Institute Strikes Clauses (Cargo) (01.01.2009),
Merkin (n 8) 288 vd. Diger sigortalanan menfaate yonelik savas riski sigorta 6zel sartlari igin
ayrica bkz The Swedish Club, ‘Protection & Indemnity Insurance 2023/2024 - Excess War
P&l Cover’ (14.02.2023) <https://www.swedishclub.com/news/circulars/p-and-i-
circulars/protection-and-indemnity-insurance-2023-2024-excess-war-p-and-i-cover>  s.e.t.
01.02.2024; NorthStandard UK, ‘War Risks Rules 2024/25° <https://north-standard-
staging.s3.eu-west-2.amazonaws.com/wp-content/uploads/2024/01/15103555/War-Rule-
Book-2024-25.pdf> s.e.t. 01.02.2024; Gard ‘Rules 2023’ 99 vd
<https://www.gard.no/Content/34791373/cache=20231104092203/MemberCircular 14 202
2.pdf>s.e.t. 01.02.2024.

82 Institute War Clauses (FOSFA Trades) (01.07.1985); Institute Strikes Clauses (Coal)

(01.10.1982); Institute Strikes Clauses (Frozen Food) (01.01.1986); Institute Strikes Clauses

(Frozen Meat) (01.01.1986), Hudson, Madge ve Sturges (n 3) 356.

Davey, Davey ve Caplin (n 1) 11.

84 Ornek olarak bkz Institute War and Strikes Clauses, Hulls-Time (01.11.1995), Bennett (n 13)
943,

85 Bennett (n 13) 403, Nr 13.01; Hodges (n 5) 557. Ornek olarak ayrica bkz Institute War Clauses
(Cargo) (01.01.2009), Institute Strikes Clauses (Cargo) (01.01.2009), Merkin (n 8) 288 vd;
DTV Strike Riots and Civil Commotions Clauses 1973, DTV War Clauses 1977, Pinckernelie
(n71)53,55.

86 Merkin (n 8) 138.
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Uygulamada, ¢ifte sigortanin dnlenmesi ve rizikonun gergeklesmesi halinde,
hangi sigortacinin sorumluluguna basvurulacagnin tespit edilebilmesi igin
hukuki diizenlemelerin disinda kapsamli sigorta 6zel sartlarinin bulundugu
goriilmektedir®’. Tiirk hukukunda da, gergeklesen bir zararin hangi sigorta
sozlesmesi kapsaminda kalacaginin tespit edilebilmesi i¢in hangi risklerin savas
riski olacagmin belirlenmesi ve bu risklerin kapsamma iliskin hukuki
diizenmelerin ve genel sartlarin kabul edilmesi gerekmektedir.

b. Risk Tiirleri

Savag risklerinin her birinin kapsamini incelemek ayr1 bir makalenin, biitiin
savas risklerinin kapsamini birlikte incelemek ise ayr1 bir monografinin konusu
olabilir. Bu nedenle, baslik altinda, hangi risklerin uygulamada savas riski olarak
degerlendirildigini belirtmekle ve Tiirk hukukunda kabul edilebilecek ikincil
diizenlemeler ve genel sartlar yoniinden énem arz eden hususlarin {izerinde
durmakla yetinilmistir.

Savas riskleri kapsaminda belirtilmesi gereken ilk risk kuskusuz savas halidir.
Savas hali, Tiirk Dil Kurumuna (TDK) gore, “devietlerin diplomatik iligkilerini
keserek giristikleri silahli miicadele; harp” seklinde tanimlanmaktadir®®.
Uluslararasi literatiirde de savas kavraminin tanimina iligkin ¢esitli ifadeler
bulunmaktadir. Ancak wuygulamada savas hali bu tamimlarla smrh
degerlendirilmemektedir. Diger bir ifadeyle, savas riskinin kapsami genis
yorumlanmaktadir®. Benzer sekilde, sigorta ve reasiirans islemleri yoniinden
uluslararast hukuk literatiirlinde yer alan savas kavramina iligkin tanim ve
stirlamalar baglayicilik arz etmemektedir. Ornegin, savas halinin kabulii igin

87 Davey, Davey ve Caplin (n 1) 275. Ornek olarak ayrica bkz The Nordic Association of Marine

Insurers (CEFOR), ‘The Nordic Marine Insurance Plan of 2013 Version 2023’
<https://www.nordicplan.org/the-plan/>s.e.t. 01.02.2024; United Kingdom Mutual War Risks
Association Limited, ‘Rules 2023” <https://www.ukwarrisks.com/news-resources/rules/>
s.e.t. 01.02.2024; Steamship Mutual Underwriting Association Limited, ‘War Risks and
Kidnap & Ransom’ <https://www.steamshipmutual.com/underwriting/warrisk>  s.e.t.
01.02.2024; The Standard Club UK Ltd, ‘War Risks Rulebook 2023/24°
<https://www.standard-club.com/rules/our-rules/> s.e.t. 01.02.2024.

88 <https:/sozluk.gov.tr/> s.e.t. 01.02.2024.

8 Galyean (n 28) 321; Davey, Davey ve Caplin (n 1) 35, 39 vd; Haehl (n 2) 289-290; Seker (n
7) 143; Celik Partal (n 3) 196. Ingiliz Hukukunda 1952 tarihli Kanun m 10°da yer alan tanimin
ihtiyaclar1 karsilamadig: i¢in giincellenmesi gerektigi yoniinde ayrica bkz Davey, Davey ve
Caplin (n 1) 274. ABD hukukunda bu yaklasimin benimsenmedigi yoniinde ayrica bkz Haehl
(n 2) 289-290.

% Davey, Davey ve Caplin (n 1) 35; Bennett (n 13) 410, Nr 13.18, 411, dn 43; Seker (n 7) 140-
141.
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catigmalarin tanman iki egemen devlet arasinda olup olmadigina’', egemen
giiclerin de facto nitelik tasiyip tasimadigina, resmi bir savas ilanmin olup
olmadigina®, savasin bir seferberlik niteligi tastylp tasimadigina®
bakilmamaktadir. Ayrica, TDK’nin tamiminda belirtilen diplomatik iliskilerin
kesilmesi ifadesine karsin, uluslararas1 uygulamada diplomatik iliskilerin
kesilmesi de savasin varlig1 igin bir sart olarak goriilmemektedir’.

Zarara sebep olan olayin savas hali mi yoksa diger savas risklerinden biri mi
oldugunu tespit etmek kimi durumlarda giigliik arz etmektedir’®. Bunlardan ilki,
i¢ savas halidir. Gegmiste i¢ savasin savas halinin kapsamina dahil olup
olmayacagi hususunda tartigmalar olsa da, glinlimiizde i¢ savas, aksi sozlesmede
actkca ongoriilmedikce bir savas hali olarak kabul edilmektedir®. Bir diger
durum ise, savag benzeri operasyonlardir (warlike operations). Esasen savas hali

°l" Davey, Davey ve Caplin (n 1) 34-35; Seker (n 7) 141. Hamdi & Ibrahim Mango Co v Reliance
Ins Co, 291 F2d 437, 442 (2d Cir 1961) <https://casetext.com/case/hamdi-ibrahim-mango-1td-
v-reliance-ins> s.e.t. 01.02.2024. Savasin, de jure veya de facto devletler arasinda olmasi
gerektigi; bir devletin bir terdr orgiitli veya milis gruplari ile ¢atigmalarinin “savas / war” riski
degil “savas benzeri operasyonlar / warlike operation” riski kapsaminda degerlendirilecegi
yoniinde sirastyla bkz Izell (n 4) 278; Galyean (n 28) 327.

92 M. Fehmi Ulgener, ‘Savas ve Terdrizm Deniz Sigortasi ve Deniz Ticareti Hukuku Uzerindeki
Etkileri r (ULGENER LC/LO) 3
<https://www.ulgener.com/dosya/16.Savas_Ve Terorizm Deniz_Sigortasi Ve Deniz_Ticar
eti Hukuku Uzerindeki Etkileri 1.pdf> s.e.t. 01.02.2024; Hudson, Madge ve Sturges (n 3)
340; Danoff (n 2) 65, dn 5; Bennett (n 13) 411, Nr 13.22; Galyean (n 28) 320; Konfidan (n 3)
44. Ornek uyusmazliklar igin ayrica bkz Kawasaki Kisen Kabushiki Kaisha of Kobe v Bantham
Steamship Co Ltd (No 2) [1939] 2 KB 544
<https://www.westlaw.com/Document/ID1C1AFCOE42711DASFC2A0F0355337E9/View/F
ullText.html?transitionType=Default&contextData=(sc.Default)& VR=3.0&RS=cblt1.0>
s.e.t. 01.02.2024; New York Life Ins Co v Bennion, 158 F2d 260 (CA 10 1946)
<https://www.westlaw.com/Document/[61091a23549f11d997e0acd5cbb90d3{/View/FullTex
t.html?transitionType=Default&contextData=(sc.Default)& VR=3.0&RS=cblt1.0> s.e.t.
01.02.2024; Pesquerias y Secaderos de Bacalao de Espana SA v Beer [1949] 1 All ER 845
<https://www.westlaw.com/Document/I[1E2B2620E42811DA8FC2A0F0355337E9/View/Fu
lIText.html?transitionType=Default&contextData=(sc.Default)& VR=3.0&RS=cblt1.0> s.c.t.
01.02.2024.

Noleen John, Charles Weston-Simons ve Laura Hodgson, Insurance Law Handbook (B. 5,

Bloomsbury Professional 2022) 340; Ulgener (n 92) 3.

% Hudson, Madge ve Sturges (n 3) 340.

% Yakmn tarihli ornek bir uyusmazlik ig¢in bkz CMA CGM SA v Beteiligungs-
Kommanditgesellschaft MS ‘Northern Pioneer’ & Ors [2002] EWCA Civ 1878
<https://www.casemine.com/judgement/uk/5b46f1f52c94e0775¢7ef15d> s.e.t. 01.02.2024.

%  Bennett (n 13) 413, Nr 13.26; Davey, Davey ve Caplin (n 1) 45. Ornek uyusmazlik agisindan

bkz Pesquerias y Secaderos de Bacalao de Espana SA v Beer (n 92). I¢ savas riskinin

tanimlanmasi ve kapsaminin belirlenmesinin gii¢ oldugu yoniinde ayrica bkz Davey, Davey ve
Caplin (n 1) 52.
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ile savag benzeri operasyon arasinda kapsama iliskin bir sinir ¢izmek miimkiin
degildir’”. Ancak uygulamada, bir devletin bir terdr orgiitiine veya milis
kuvvetlerine  kars1  eylemleri  savas  benzeri  operasyon  olarak
nitelendirilmektedir’®®. Benzer sekilde, bir devletin, kendisine karsi
saldirmayan/diismanca davranmayan bir iilkenin sivillerine karsi eylemleri de
savas benzeri operasyon kapsaminda degerlendirilmektedir’. Savaslarda
kullanilan hammaddelerin taginmasina iliskin durumlarda ortaya ¢ikan zararin
savas benzeri operasyon kapsaminda goriliip goriilmeyecegi hususunda ise
uygulamada farkli yonde kararlar bulunmaktadir'®. Giiniimiizde, savas benzeri
operasyon riskinin kapsamina iligkin uygulamada bazi hususlarda belirlilik
saglanmis olsa da'®!, bu riskin kapsamina yénelik tartigmalar giincelligini
korumaktadir'®. Ornegin, giiniimiizde savas riski poligelerinde &zel olarak
belirtilmekle birlikte terdr saldirilarinin'® savas benzeri operasyon kapsaminda
degerlendirilip degerlendirilmeyecegi ¢oziilmiis bir problem degildir'®. Benzer
sekilde, giinlimiizde kullanilmaya baglanan otonom gemilere yonelik
gerceklesebilecek siber saldirilar sonucu ortaya ¢ikan zararlarin savas riski
kapsaminda goriiliip goriilmeyecegi, savag riski kapsaminda ise poligede

belirtilen risklerden hangisinin kapsaminda degerlendirilecegi tartigmalidir'®’.

7 Bennett (n 13) 413, Nr 13.25.

% Galyean (n 28) 327.

% Galyean (n 28) 328-329.

100 Bennett (n 13) 405-406, Nr 13.06, 13.10, 408-409, Nr 13.14, 13.15; Anonim, ‘Allocation of
Risk’ (n 4) 676; Bu konuda 6rnek uyusmazliklar icin ayrica bkz Yorkshire Dale Steamship
Company  Limited v  Minister of War Transport [1942] UKHL J0519-1
<https://vlex.co.uk/vid/yorkshire-dale-steamship-company-793151861> s.e.t. 01.02.2024.

101 Davey, Davey ve Caplin (n 1) 31, 34; Hachl (n 2) 298.

102 Ornek uyusmazliklar igin ayrica bkz Pan American World Airways Inc v Aetna Cas & Sur Co,

368 F Supp 1098 (SDNY 1973) <https://law.justia.com/cases/federal/district-

courts/FSupp/368/1098/1803062/> s.e.t. 01.02.2024; Flota Mercante Dominicana v American

Mfrs Mut Ins Co, 272 F Supp 540 (SDNY 1967) <https://casetext.com/case/flota-mercante-

dominicana-v-am-mfrs-mut-ins> s.e.t. 01.02.2024; Costain-Blankevoort (UK) Dredging Co v

Davenport ‘Nassau Bay’ [1979] 1 Lloyd’s Rep 395 <https://vlex.co.uk/vid/costain-

blankevoort-u-k-804090521> s.e.t. 01.02.2024.

Riskin niteligi ve kapsamina iliskin detayli bilgi i¢in ayrica bkz Staring (n 28) 1395; Galyean

(n 28) 337-339; Danoff (n 2) 76; Izell (n 4) 282-283; Konfidan (n 7) 214, dn 438.

104 Galyean (n 28) 331-332; Staring (n 28) 1391-1392. Terér risklerinin yiik sigortalarinda grev
riskine iliskin polige kapsaminda degerlendirildigi yoniinde bkz Hudson, Madge ve Sturges (n
3) 339. Bu konuda, sivil havacilik sigortalarina iliskin verilmis deniz sigortalar1 agisindan da
dikkate alinabilecek 6rnek bir uyusmazlik igin bkz Pan American World Airways Inc v Aetna
Cas & Sur Co (n 102).

105 Aym yonde bkz Webel (n 4).
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Tiirk hukukunda denizlerdeki savas risklerinin teminat altina alinmasi yoniinden
5684 sayili Kanun m 33/A-10’da savas hali ve teror riski acikea belirtilmektedir.
5684 sayili Kanun m 33/A-2 kapsamida ORYM’ye yetki verilmesi s6z konusu
oldugunda savas halinin belirtilmesi gereklidir. Kanaatimizce, savag halinin
kapsamu Tiirk hukuku agisindan da genis yorumlanmalidir. Ayrica, hazirlanacak
ikincil diizenlemelerde yukarida bahsedilen, savas benzeri operasyon, siber risk
ve terdr riskinin savas hali ile iligkisi yoniinden hukuki Ongériilebilirlik
saglayacak diizenlemelere yer verilmesi faydali olacaktir.

Savas riskleri kapsaminda yaygin kabul goren'® bir diger risk tiirii, terk edilmis
mithimmatlarin (derelict mines) verdigi zararlardir'”. Bunun yam sira,
giliniimiizde devrim (revolution), isyan (rebellion), ayaklanma (insurrection) gibi
halk hareketleri'®, geminin yakalanmasi, gemiye el koyulmasi veya geminin
kamulastirilmasi (capture, seizure, arrest, restraint, detainment, confiscation or
expropriation)'” ve baratarya (barratry) riskleri''® de savas riskleri kapsaminda
degerlendirilmektedir. Buna karsilik, ge¢miste savas riskleri kapsaminda
belirtilmekle birlikte, gasp edilmis gii¢ (usurped power) riski giiniimiizde savas

riskleri arasinda degerlendirilmemektedir''".

106 Savag risklerinin sigortalanmasina ydnelik dnceki sigorta 6zel sartlarindan MAR formunda ve
onceki Institute War Clauses kayitlarinda terk edilmis miithimmatlarin agik¢a teminat
kapsaminda 6ngoriilmedigi, 1979 oncesinde terk edilmis mithimmatlarin denizcilik riski mi
yoksa savasg riski mi olarak kabul edilecegi hususunda tartigmalarin bulundugu y6niinde bkz
Davey, Davey ve Caplin (n 1) 119-120; Aysegiil Bugra Sar, ‘Allianz Insurance Plc v. The
University of Exeter [2023] EWHC 630 (TCC) Karar1 Uyarinca ‘Savas’ Rizikosuna fligkin
Degerlendirmeler’ i¢ Ismail Demir (ed), Ukrayna Rusya Savast 'nin Deniz Sigortalarina Etkisi
Konferanst Tam Metin Bildiri Kitabi (DEHUKAM 2024) 174 vd. Bu hususta 6rnek
uyusmazlik i¢in ayrica bkz Costain-Blankevoort (UK) Dredging Co v Davenport ‘Nassau Bay’
(n 102).
Davey, Davey ve Caplin (n 1) 119. Ornek igin ayrica bkz Institute War Clauses (Cargo)
(01.01.2009), Merkin (n 8) 293 vd.
Danoff (n 2) 67. S6z konusu risklerin niteliklerinin ayni oldugu, bir digerinden kapsam
itibariyle farklilik arz ettigi yoniinde bkz Ulgener (n 92) 5, dn 11; Bennett (n 13) 417, Nr 13.35;
Davey, Davey ve Caplin (n 1) 64. Alman hukukunda Supplementary Clauses to the General
Rules of Marine Insurance (MIR) for Cargo (1947) kayitlarinda halk hareketlerinin savas
teminatinin kapsami diginda tutuldugu yoniinde bkz Sieveking (n 76) 64, 70.
109 Davey, Davey ve Caplin (n 1) 70 vd; Seker (n 7) 145 vd.
110 Hudson, Madge ve Sturges (n 3) 118.
I Davey, Davey ve Caplin (n 1) 63; Bennett (n 13) 415, Nr 13.32-13.34. Tiirk hukukunda savas
riskleri tanimlanirken ve kapsami belirlenirken bu riskin de dikkate alinmasi gerektigi
kanaatindeyiz.
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Savas riski olup olmadig1 yoniinden kategorik bir ayrim yapmanin en zor oldugu
risk tiirii deniz haydutlugudur (piracy)''?. 1937 yilina kadar denizcilik riskleri
kapsaminda goriilen deniz haydutlugu'", bu tarihten 1983 yilina kadar savas
riskleri kapsaminda degerlendirilmistir''*. 1983’ten itibaren tekrar denizcilik
riski olarak kabul edilen deniz haydutlugu, deniz haydutlugu olaylarinin artmasi
nedeniyle 2005 yilindan itibaren tekrar savag riskleri kapsaminda
degerlendirilmeye baglanmistir'”®. Giiniimiizde deniz haydutlugunun hem
denizcilik riskini konu edinen sigorta sozlesmelerinde''’, hem de savas riskini
konu edinen sigorta sdzlesmelerinde''” bulundugu gériilmektedir.

Son olarak, bazi riskler savas riski niteliginde de olsa, rizikonun ¢ok biiyiik
olmasi nedeniyle uygulamada savas riskine iligkin poligelerin kapsami diginda

112 Riskin unsurlaria ve niteligine iligkin detayli bilgi icin bkz Ozlem Giirses, Marine Insurance

Law (Routledge 2015), 176; Davey, Davey ve Caplin (n 1) 177; Danoff (n 2) 69; Staring (n
28) 1388; Seker (n 7) 153, 156. Ornek kararlar iin ayrica bkz Republic of Bolivia v Indemnity
Mutual Marine Assurance Company Ltd [1909] 1 KB 785
<https://www.uniset.ca/other/cs5/19091KB785.html> s.e.t. 01.02.2024. Banque Monetaca &
Carystuiaki v Motor Union Insurance Company Ltd [1923] 14 L1 L Rep 48 <https://www.i-
law.com/ilaw/doc/view.htm?id=138314> s.e.t. 01.02.2024.

13 Haehl (n 2) 311; Davey, Davey ve Caplin (n 1) 164; Celik Partal (n 3) 120. Ispanya i¢ savasi
sonrasinda rizikonun hangi saikle gergeklestirildigi konusundaki belirsizlikler nedeniyle deniz
haydutlugunun savas riski kapsaminda degerlendirilmesi yoniinde bir yaklagim benimsendigi
yoniinde bkz Soyer (n 5) 201; Hudson, Madge ve Sturges (n 3) 367.

114 Hudson, Madge ve Sturges (n 3) 109, 367-368; Celik Partal (n 3) 121.

115 Hudson, Madge ve Sturges (n 3) 109, 170, 368. Ayrica bkz The International Underwriting
Association, ‘Violent Theft Piracy And Barratry Exclusion 011195° JH2005/047 (17.10.2005)
<https://www.iua.co.uk/IUA_ Member/Clauses/eLibrary/Clauses Summary.aspx?Document
Key=277B3702-D76C-48B6-8FAB-C93E0A90CIEC> s.e.t. 01.02.2024; <https://icc-
ccs.org/piracy-reporting-centre/live-piracy-report> s.e.t. 01.02.2024.

116 Ornek olarak bkz Institute Time Clauses — Hulls (01.11.1995) m 6.1.5; International Hull
Clauses (01.11.2003) m 2.1.5; Institute Time Clauses Freight (01.11.95) m 7.1.5; Institute
Fishing Vessels Clauses (20.07.1987) m 6.1.5; Institute Yacht Clauses (01.11.1985) m 9.1.4;
Institute Cargo Clauses (4) (01.01.2009) m 6.2, Hudson, Madge ve Sturges (n 3) 92 vd.
Uygulamada standart sigorta sozlesmesi kapsaminda olmayan durumlarda taraflarin 6zel
olarak anlasarak (kidnap & ransom clauses) deniz haydutlufunun teminat kapsamina
alinabildigi yoniinde ayrica bkz Hudson, Madge ve Sturges (n 3) 371; Herculito Maritime Ltd
and others v Gunvor International BV and others [2024] UKSC 2
<https://caselaw.nationalarchives.gov.uk/uksc/2024/2> s.e.t. 01.02.2024.

117 Hudson, Madge ve Sturges (n 3) 375-376; Celik Partal (n 3) 121. Ornek olarak ayrica bkz
American Institute Hull War and Strikes Clauses (29.09.2009), Hudson, Madge ve Sturges (n
3) 375; CEFOR (n 87) m 2.9.
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tutulmaktadir''®., Bu kapsamda, niikleer silah kullanilmasi'' ve Birlesmis
Milletler Giivenlik Konseyi daimi iiye devletleri arasinda ¢ikabilecek
savaslardan dogan zararlar, savas riski policelerinin kapsami disinda

tutulmaktadir'?’.

c. Riskin Kapsamina ve Hasarin Ozgiilenmesine Iliskin Yorum Sorunlari

Sigortalanan menfaate yonelik bir zarar meydana geldiginde zarar1 hangi riskin
dogurdugu veya riziko ile zarar arasindaki nedensellik bagiin derecesi
sigortacinin sorumlu olup olmamasini veya hangi sigortacinin sorumlu oldugunu
belirler. Uygulamada, bir zarar meydana geldiginde, bu zararin deniz sigortalar1
ile savas sigortalarindan hangisinin kapsaminda degerlendirilecegi kimi
durumlarda giigliik arz edebilmektedir'?'. Bu durumlardan ilki, zararm nasil
gerceklestiginin tespit edilememesidir'*2. Ormegin, ABD’de kinci Diinya Savas1
sirasinda gerceklesen zararlarin denizcilik risklerinden mi savas risklerinden mi
dogdugunun tespiti giic oldugu i¢in yaklasik dort yiiz hasar dosyasi bir anlagma
yapilmak suretiyle ¢oziilebilmistir'?. Bir diger durum, somut olaydaki zarara
sebep olan olayin nasil gerceklestigi tespit edilebilmekle birlikte, bu olayn hangi

18 Savas risklerine iliskin poligelerde teminat kapsami disinda tutulan hallerin (Institute War
Clauses (Cargo) (01.01.2009) m 3.7) de 6zel olarak taraflarca teminat kapsamina alinabildigi
yoniinde ornek icin bkz Institute Additional Expenses Clauses (Cargo - War Risks)
(01.07.1985), Hudson, Madge ve Sturges (n 3) 356.

119 Uygulamada, Institute War Clauses (Cargo) (01.01.2009) sartlarinda niikleer silahlarin
diismanca, saldirganca kullanilmasi teminat kapsami disinda tutulurken, Institute Strikes
Clauses (Cargo) (01.01.2009) sartlarinda niikleer silahlarin kullanilmasi teminat kapsami
disinda tutulmaktadir, bkz Davey, Davey ve Caplin (n 1) 22, 25.

120 Ornek olarak bkz Institute War and Strikes Clauses Hulls m 5.1.1; Institute War and Strikes
Clauses Freight m 4.1.1, Institute War and Strikes Clauses Containers m 5.1.2, Institute War
and Strikes Clauses Cargo Stored Afloat (01.05.2016) m 3.9, Davey, Davey ve Caplin (n 1)
26. 1951 tarihli Ottowa Anlagmasi’na gore, NATO iiyelerinden birine kars1 yapilan saldir
diger NATO iiye devletlerine de yapilmis sayilmaktadir (6375 sayili Kanun, RG
20.03.1954/8663). Bu nedenle, NATO iiyesi bir devlet ile Birlesmis Milletler Giivenlik
Konseyi daimi iiye devletlerinden NATO iiyesi olmayan bir devlet arasinda savas ¢ikmasi
halinde, bu riskin polige kapsaminda olup olmadiginin belirtilmesinde fayda bulunmaktadir.
Bu durum, giiniimiizde Ukrayna’nin NATO’ya iiye olmasi durumunda ozellikle 6nem arz
etmektedir.

Trine-Lise Wilhelmsen, ‘Marine Insurance Cover for Detainment of Vessels by A Foreign
State - The Team Tango Case’ i¢ D. Rhidian Thomas (ed), The Modern Law Of Marine
Insurance, Vol 5 (Informa 2023) 190, 211; Konfidan (n 3) 38, 51; Danoff (n 2) 71; Haehl (n
2) 280-281, dn 19; C. (n 3) 213-214; 1zell (n 4) 283-284; Hodges (n 5) 559; Merkin (n 8) 72.
122 Davey, Davey ve Caplin (n 1) 251; Merkin (n 8) 83.

123 Bkz Overall War-Marine Risk Settlement Agreement, 1945 AMC 1014
<https://advance.lexis.com/api/permalink/f818e211-cb64-43e8-b3c0-
743617637fc0/?context=1516831> s.e.t. 01.02.2024; Hachl (n 2) 284, dn 40-41.
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risk kapsaminda degerlendirileceginin tartismali olmasidir. Poligelerde teminat
kapsamina alinan veya muaf tutulan bir riskin kapsam1 bakimindan ifade edilig
sekli énem arz edebilmektedir. Ornegin, policede riskin belirtildigi yerde
kullanilan  noktalama isaretleri dahi kapsam yOniinden belirleyici
olabilmektedir'**. Ayrica, zaman iginde bir riskin kapsami1 ve riski tanimlamaya
yonelik ifadelerin yorumu degisebilmektedir'”>. Bunun yam sira, zararin
gerceklestigi  olayda, savas riski igin gerekli unsurlarin bulunmadigi
gerekcesiyle, zararin deniz sigortalari1 kapsaminda kalacagi kabul
edilebilmektedir'*®. Son olarak, uygulamada bazi durumlarmn denizcilik riskleri
ile savas riskleri arasinda hangisinin kapsaminda degerlendirilecegi
tartismalidir'?’. Ornegin, bir gemiye yonelik giimriik veya ¢evre mevzuatindan
kaynaklanan idari bir kararla veya bir yargi kararma dayanarak yapilan
miidahalenin savas riski teminatinin kapsami diginda mi1 gériilecegi'®® yoksa
savas riski teminati1 kapsaminda alikoyma riskini mi olusturdugu somut olaymn
sartlaria gore degisebilmektedir'?’.

Hasarin savas riskleri poligesi ile denizcilik riskleri poligesi arasinda hangisinin
kapsaminda kalacag1 yoniinden 6nem arz eden bir diger husus riziko ile hasar
arasindaki nedensellik bagidir'*’. Bu konuda ilk sorun, nedensellik bagmin

124 Davey, Davey ve Caplin (n 1) 5. Hangi eylemlerin terdr riski olarak nitelendirileceginin idari

bir kararla tespit edilecegi, bu idari kararin kesin oldugu ve yargi yoluna basvurulamayacagi
yoniinde 6rnek i¢in bkz Staring (n 28) 1392.
125 Davey, Davey ve Caplin (n 1) 31, 125; Haehl (n 2) 293.

126 Davey, Davey ve Caplin (n 1) 68; Anonim, ‘Allocation of Risk’ (n 4) 674 vd; Hodges (n 5)
560; Bennett (n 13) 405, Nr 13.06. Bu hususta 6rnek uyusmazlik igin ayrica bkz Yorkshire
Dale Steamship Company Limited v Minister of War Transport (n 100); Panamanian Oriental
Steamship Corporation \% Wright [1970] 2 Lloyd’s Rep 365
<https://vlex.co.uk/vid/panamanian-oriental-steamship-corporation-793152841> s.e.t.
01.02.2024.

127 Bennett (n 13) 449, Nr 14.29, 481, Nr 15.79.

128 Tlgili riskler uygulamada teminat kapsami diginda tutulmaktadir. Ornek olarak bkz DTV War
Clauses 1977 m 1.2, Pinckernelie (n 71) 55.

129 Davey, Davey ve Caplin (n 1) XV; Merkin (n 8) 72; Wilhelmsen (n 121) 189 vd. Bu konuda
ornek uyusmazliklar i¢in ayrica bkz Panamanian Oriental Steamship Corporation v Wright (n
126); Incorporated General Insurances Ltd v AR Shooter T/A Shooter’s Fisheries ‘Morning
Star’[1987] 1 Lloyd’s Rep 401 <https://www.i-law.com/ilaw/doc/view. htm?id=150642> s.e.t.
01.02.2024; Melinda Holdings SA v Hellenic Mutual War Risks Association (Bermuda) Ltd
[2011] 2 Lloyd’s Rep 141 <https://vlex.co.uk/vid/melinda-holdings-sa-v-793973477> s.e.t.
01.02.2024.

130 Ayrmtil bilgi i¢in bkz Danoff (n 2) 81; UNCTAD (n 4) 24; Merkin (n 8) 72; Galyean (n 28)
319; Giirses (n 112) 149 vd; Seker (n 7) 214 vd; Konfidan (n 7) 233 vd; M. Fehmi Ulgener,
Deniz Sigortacisimin Sorumlulugu -Causa Proxima- (Der 2021) 17 vd.
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derecesi  yoniinden  uluslararas1  uygulamada  bir  yeknesakligin
bulunmamasidir'®!. Bir diger husus ise, hem denizcilik riskleri hem de savas
riskleri birlikte bir zararin ortaya ¢cikmasina sebep olabilir'*2. Diger bir ifadeyle,
rizikolar ile zarar arasinda ortak illiyet bagi bulunabilir. Uygulamada savas
risklerine iligkin poligelerde genel yaklasim, sigortacinin sorumlulugunun
dogrudan savas riskinden kaynaklanan zararlarla smirli tutulmasidir'*®. Ancak
ortak illiyet héalinde, savas riskine teminat saglayan sigortacinin sorumlu

olacagini ve bunun sartlarin1 ngdren sigorta 6zel sartlar1 da bulunmaktadir'**,

4. Primin Belirlenmesi

Denizlerdeki savas risklerine saglanacak sigorta ve reasiirans teminatina karsilik
talep edilecek prim miktari, teminatin cografi kapsamimna gore degisiklik
gosterebilmektedir. Uygulamada teminat verilirken, savag risklerinin yiiksek
oldugu bélgeler'* yoniinden ek prim talep edilebilmektedir'*’. Geminin, bu
bolgelerden gegmesi veya bu bolgelerde bulunmasi hélinde, savas risklerine
kars1 teminattan yararlanabilmesi i¢in ek primin 6denmesi gerekmektedir'®’.
Ilgili bolgelerin tespiti sézlesme kurulduktan sonra da yapilabilmektedir; bu
durumda sigorta ettirene ek prim Odemesi veya fesih yoniinden bir siire
taninmaktadir'®®, Ayrica savas riski policelerinde prim y&niinden azami
smirlarin éngdriilmesi de miimkiindiir'*’.

131 Davey, Davey ve Caplin (n 1) 141; Hachl (n 2) 289-290; Ulgener (n 130) 32-33; Samim Unan,
‘Some Problems Related to Causation in Turkish Insurance Law’ i¢ Aysegiil Bugra (ed),
Causation in Insurance (On Tki Levha 2018) 71, 75. Ayrica bkz Standard Oil Co of New Jersey
v United States (n 29).

132 Wilhelmsen (n 121) 201, 206; Seker (n 7) 215, 218.
133 Merkin (n 8) 73; Konfidan (n 3) 47; Seker (n 7) 223.

134 Bkz CEFOR (n 87) m 2.14.

135 S5z konusu bolgeler, uygulamada sigortacilar veya sigortacilarm olusturdugu birlikler

tarafindan tespit edilebilmektedir. Ornek olarak bkz
<https://www.lmalloyds.com/Ima/jointwar>, <https://www.nepia.com/circulars/class-3-war-
risks-additional-premium-areas-3/>, <https://www.swrm.sg/high-risk-areas/>,
<https://www.ukwarrisks.com/ap-areas/; https://watchlists.ihsmarkit.com/watchlists-viewer>
s.e.t. 01.02.2024.

Davey, Davey ve Caplin (n 1) 14-15.

137 Bkz Munich Re Syndicate Limited, ‘Cargo War and Strikes Update’ (20.10.2023)
<https://www.munichre.com/syndicate457/en/news-insights/Insights/cargo-war-and-strikes-
risk-update-oct23.html> s.e.t. 01.02.2024.

Davey, Davey ve Caplin (n 1) 14.

139 Ornek olarak bkz 46 CFR § 308.200 (n 39).

136

138
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Savas risklerine kars1 devlet reasiirans1 yoniinden primsiz veya sarta bagli prim
karsiliginda teminat saglanabilmektedir. ABD’de, 10 USCA § 2645’e gore,
Savunma Bakanligi’na ait gemiler yoniinden savas risklerine karsi Ulastirma
Bakanlig1 primsiz sigorta ve reasiirans teminati saglayabilmektedir'®.
Ingiltere’de ise, 1988 tarihli Reasiirans Anlasmast m 12-14’¢ gore, prim
6denmesine yonelik bir bildirim yapilmadik¢a sdzlesmeye taraf sigorta sirketleri
prim 6demekle yiikiimlii degildir'*'. 1988 tarihli Reasiirans Anlasmas1 m 13’e
gore, reasiirans teminat1 gerektiren Krallik diigman risklerinin (Queen’s Enemy
Risks) ortaya ¢ikmasi durumunda Ticaret Bakani sdzlesmeye taraf olan kigilere
belli bir bblgeyle smirli ise 6zel prim bildiriminde (special premium notice)'*,
riskin kiiresel 6l¢ekte olmasi hélinde genel prim bildiriminde (general premium
notice) bulunmaktadir'®>. 1988 tarihli Reasiirans Anlagsmasi m 15-17’ye gére,
prim miktarin1 Ticaret Bakani belirleme yetkisine sahiptir'**. Ancak prim miktari
belirlenirken  sdzlesmeye taraf sigortacilarin  gorliglerinin - alinmasi

gerekmektedir'®’.

Tiirk hukukunda, 5684 sayili Kanun m 33/A-2 kapsamimda Cumhurbagkani veya
5684 sayili Kanun m 33/A-10 kapsaminda Bakan denizlerdeki savas risklerine
kars1 primsiz devlet reasiirans1 saglayabilir. Cilinkd ilgili fikralarda reasiiransin
bir prim'*® karsiiginda veya prim alinmaksizin saglanabilecegi acikca
diizenlenmektedir. Teminatin bir prim karsiliginda saglanmasina karar verilmesi
halinde prim miktari, teminat1 saglayan kisi tarafindan belirlenmektedir. Devlet
reasiiransinin ORYM tarafindan saglanmasi hélinde prim miktar1 ORYM
Yonetim Kurulu tarafindan belirlenmektedir.

140 Bkz <https://www.law.cornell.edu/uscode/text/10/2645> s.e.t. 01.02.2024.

141 Bennett (n 13) 488, Nr 16.15; Davey, Davey ve Caplin (n 1) 277.

142 Giiniimiize kadar Kore Savagi (1950-1953), Siiveys Krizi (1956) ve Falkland Savasi (1982)
strasinda ilgili bolgeler yoniinden 6zel prim bildirimi yapilmistir, Bennett (n 13) 488, dn 22.
Bennett (n 13) 488, Nr 16.15. Uygulamada heniiz genel prim bildiriminde bulunulmadig:
yoniinde ayrica bkz Davey, Davey ve Caplin (n 1) 279.

Tespit edilebildigi kadartyla, 2003 yilindan giintimiize kadar Anlasma kapsaminda prim
talebinde bulunulmamistir, bkz Department for Transport, ‘Marine and Aviation Insurance
(War Risks) Fund Account: Annual Report’ (2003-2023)
<https://www.gov.uk/government/collections/dft-annual-reports-and-accounts#marine-and-
aviation-insurance-(war-risks)-fund> s.e.t. 01.02.2024.

Davey, Davey ve Caplin (n 1) 277.

Reasiirans teminatinin 5684 sayili Kanun m 33/A-2°de “bir bedel karsiliginda temin edilip
edilmeyecegi”, m 33/A-10’da ise “karsiliginda bir bedel alimip alinmayacagr”
ongoriilmektedir. Kanaatimizce kanunda bedel ifadesi yerine prim kavrami kullanilmis olsaydi
daha isabetli olurdu.

143

144
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5. Reasiiransa Iliskin Ozellik Arz Eden Diger Hususlar

Reasiirans sdzlesmelerinde yaygin olarak kullanilan bazi kayitlar savas risklerine
iligkin devlet reasiiransi i¢in de 6nem arz etmektedir. Bunlardan ilki, kontrol
kayitlaridir. Reasiirans s6zlesmelerindeki kontrol kayitlarina gore, sigorta sirketi
sigorta teminati saglarken veya taraf oldugu sigorta sdzlesmelerine iliskin hukuki
islemlerde bulunurken reasiiroriin onayini almak veya talimatlarina gére hareket
etmek zorundadir'*’. Savas risklerine iliskin devlet reasiirans1 yoniinden de
uygulamada kontrol kayitlarma yer verildigi goriilmektedir. Ornegin,
Ingiltere’de 1988 tarihli Reasiirans Anlagmasi m 1-3 ve m 18-21’e gére, sigorta
sirketlerinin savag risklerine karsi Anlasma kapsamina girecek bir sigorta
teminati vermeden dnce Bakan’in onaymi almasi gerekmektedir'**. Kontrol
kayitlarma karsilik, ulusal diizenlemelerde veya reasiirans sdzlesmelerinde
sigorta  sirketinin  sigortalisinin  dogrudan reasiirére  basvurabilecegi
ongoriilebilmektedir (cut-through). Ornegin, Ingiltere’de 1952 tarihli War Risk
Act m 4’e gore, sigorta sirketinin sigortalisi, devlet reasiirans1 kapsamina giren
tazminat talepleri ic¢in belli kosullar altinda dogrudan Ticaret Kuruluna
basvurabilmektedir'*’.

Savas risklerine karsi devlet reasiiransi sdzlesmelerinde yer verilebilecek bir
diger husus, geminin hiikkmi tam ziyaidir (contructive total loss). Geminin
alikonulmasi gibi bir savas riski nedeniyle belli bir siire kullanilamamasi halinde
hilkmi tam ziyain gergeklestigi kabul edilebilmektedir'®®. Uluslararasi
uygulamada, Ingiliz hukukunda hiikkmi tam ziya i¢in on iki aylik bir siire
ongoriiliirken'!, Alman hukukunda alti aylik siire kabul edilmektedir'**.
Iskandinav iilkelerinde ise 2019’a kadar on iki aylik siire kabul edilirken,
2019’da yapilan degisiklikle bu siire alt1 aya indirilmis; 2023 yilinda Ukrayna-
Rusya Savasmin etkisiyle tekrar on iki aylik siire kabul edilmistir'>. Tiirk
hukukunda, hiikmi tam ziya hélinde yiirlirlikteki mevzuatta bir hiikiim
bulunmadigi, uyusmazlik halinde hakimin miilga mevzuat ve uluslararasi

147 Detayh bilgi i¢in bkz Kogak (n 60) 121, 185 vd.

148 Davey, Davey ve Caplin (n 1) 278. Bakan’1n sigorta sirketlerinin teminat saglamasi yoniinden

genel bir onay verebilecegi yoniinde ayrica bkz Bennett (n 13) 488, Nr 16.15.

149 Aym yonde bkz Merkin (n 8) 140.

150 Davey, Davey ve Caplin (n 1) 151. Ornek uyusmazlik igin ayrica bkz Owners of the Bamburi

v Compton (The Bamburi) [1982] 1 Lloyd’s Rep 312 <https://www.i-
law.com/ilaw/doc/view.htm?id=148111> s.e.t. 01.02.2024.

151 Davey, Davey ve Caplin (n 1) 114, 230.
152 German General Rules of Marine Insurance (ADS) m 73, 121, Pinckernelie (n 71) 30, 39.
153 Bkz CEFOR (n 87) m 15.11.
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uygulamay1 dikkate alarak hukuk yaratma yoluyla sorunu ¢ozebilecegi ifade
edilmektedir'**.

Son olarak, denizlerdeki savas risklerine karsi devlet reasiiransi s6zlesmelerinde,
prim ve tazminat ddemeleri yoniinden esas alinacak para biriminin'>’, taraflarin
birbirlerine yapacagi beyan ve fesih bildirimlerine iliskin sekil sartlarinin',
uyusmazlik halinde uyusmazligin tahkim'’ yoluyla ¢dziiliip ¢oziilemeyeceginin

belirlenmesinde fayda bulunmaktadir.

SONUC

Savaglara dair mutlak bir hakikat varsa, arkalarinda dolu mezarlar ve bos
heykeller miras birakmasidir. Sigorta ve reasiirans islemleri, savaslar1 ve geriye
biraktigt miras1 Onleyemez. Ancak, savaglarin dogurdugu sosyo-ekonomik
sorunlar1 azaltmak ve ortaya ¢ikan maddi zararin giderilmesini saglamak igin
onemli bir iglev gorebilir. Bu islevin gerceklesmesi, uygulamada biiylik 6l¢iide
devletlerin ilgili teminatlar saglamasina baglidir.

Denizlerdeki savas risklerine yonelik devlet reasiiransi verilmesine iligkin 6nem
arz eden ilk husus, teminatin verilmesinde uzman bir birimin veya kurumun
yetkilendirilmesidir. Kargilagtirmali hukukta, devlet reasiiransi yoniinden devlet
bagkanina veya bakana yetki verilse de, teminat verilmesi islemlerinin uzman bir
kurum tarafindan yerine getirildigi goriilmektedir. Tiirk hukukunda da aym
yaklasimla, savas risklerine devlet reasiirans1 verilmesi islerinin ORYM
tarafindan yerine getirilmesinin isabetli olacagi kanaatindeyiz. Bu kapsamda,
5684 sayili Kanun m 33/A-2’ye gore ORYM’nin faaliyet alanma denizlerdeki
savas riskleri de dahil edilmelidir.

154 Unan (n 73) 139, 147.

155 Ornegin, Ingiltere’de 1988 tarihli Reasiirans Anlasmast m 9-11’¢ gére, non-Queen’s Enemy
Risks kapsamina giren savas riskleri i¢in farkli para birimleri ile reasiirans teminati
verilebilmektedir. Ancak savas déneminde reasiirans teminat1 yalnizca Ingiliz Sterlini esas
alinarak verilebilmekte ve daha dnce farkli para birimleri {izerinden verilen teminatlara iliskin
borglarin Ingiliz Sterlinine cevrilerek ifa edilecegi ongoriilmektedir, bkz Davey, Davey ve
Caplin (n 1) 277.

Ornegin Alman DTV War Clauses 1977 m 4.2’ye gbre, devletin sagladig1 teminata iliskin
resmi gazete araciligi ile fesih bildiriminde bulunabilmektedir. Fesih beyaninin etkisini
doguracag: tarih yoniinden ise uygulamada 2 veya 7 giinliik siireler bulunmaktadir, bkz
Pinckernelie (n 71) 53, 57; Davey, Davey ve Caplin (n 1) 22, 278; CEFOR (n 87) m 15.8.
Ornegin, Ingiltere’de 1988 tarihli Reasiirans Anlasmasi m 31°e gore, gemilerin sigorta degerini
asan uyusmazliklar tahkim yoluyla ¢oziilebilmekte, diger uyusmazliklar i¢in kural olarak dava
yoluna gidilmektedir, bkz Davey, Davey ve Caplin (n 1) 278.
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Denizlerdeki savas risklerine yonelik devlet reasiiransi agisindan 6énem arz eden
diger husus, savag risklerinin kapsammin ve hangi risklerin savas riski
kapsaminda oldugunun belirlenmesidir. Bunun yan1 sira, teminatin kapsaminin,
kosullarinin, taraflarin hak ve yiikiimliiliiklerinin de Ongdriilebilir olmasi
gerekmektedir. Uluslararas1 uygulamada savas risklerinin kapsami, hangi
risklerin savas riskleri arasinda degerlendirilecegi ve taraflarin sozlesmeden
dogan hak ve yiikiimliiliikleri konularinda yeknesak bir uygulamadan soz
edilemez. Ayrica Tiirkiye’nin jeopolitik kosullar1 bu hususta kapsamli bir
diizenlemenin bulunmasini gerekli kilmaktadir. Bu nedenle, Tiirk hukukunda,
hangi risklerin savas riskleri kapsaminda degerlendirilecegi, teminat
verilmesinin sartlar1 ve taraflarin hak ve yilikiimliiliikleri yoniinden diizenleme
yapilmalidir. S6z konusu hiikiimlerin bir kismi1 kanunla diizenlenebilecegi gibi,
bir kism ikincil diizenlemelerde veya genel sart seklinde de Ongoriilebilir.
Kanunla diizenlenmesi gereken hususlarin 5684 sayili Kanun’da diizenlenmesi
yerine, 6zel bir kanunla veya 4911 sayili Kanunun yeniden diizenlenmesi yoluyla
yapilmasinin sistematik acidan daha isabetli olacagi kanaatindeyiz. S6z konusu
mevzuat hazirlik siirecinde karsilagtirmali hukuktaki diizenlemeler ile yaygin
olarak kullamlan sigorta o6zel sartlarinin dikkate alinmasinda fayda
bulunmaktadir.
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(074

Deniz sigortalarinda savas riskleri genellikle teminat kapsaminin diginda tutulmakta ve
bu risklere ayri poligelerle teminat saglanmaktadir. Ancak savag risklerinin 6zel niteligi
geregi uygulamada, bu risklere karsi sigorta ve reasiirans teminatt bulunmasinda
giicliikler yaganabilmektedir. Ayrica, savag risklerine kars1 sigorta ve reasiirans teminati
saglayan sigortaci sayisi sinirlidir. Bu durum, savasin yaninda ekonomik kriz, kitlik veya
kitlesel go¢ gibi diger bilyikk sorunlarin dogmasina neden olabilir. Bu nedenle,

uygulamada savas risklerine karsi devletler tarafindan sigorta ve reasiirans teminati
saglandig1 goriilmektedir.

Bu makalede, denizlerdeki savas risklerine karsi devletlerin reasiirans teminati saglamasi
incelenmektedir. Bu kapsamda, devletlerin teminat saglamaya yetkili organi, teminat
saglamanin usulii, teminat saglanan risklerin kapsami, prim borcu gibi s6zlesmede
ozellik arz eden hususlar, uluslararasi uygulamalar dikkate almarak agiklanmaktadir.
Ayrica ilgili hususlarda Tiirk hukukunda mevcut durum degerlendirilmekte ve
uluslararasi uygulamalar dikkate alinarak onerilerde bulunulmaktadir.

Anahtar Kelimeler: <Savas Riskleri Devlet Reasiiransi *Deniz Sigortalart *Ozel
Riskler Yonetim Merkezi (ORYM) «Reasiirans Primi

INTRODUCTION

The fact that the damage capacity caused by wars increased due to the
industrialization' and the amount of damage varied significantly depending on
the political situation® led to the need to insure war risks separately from the
perils of sea’. Therefore, marine insurance policies began to include war risks

! Michael Davey, James Davey and Oliver Caplin, Miller’s Marine War Risks (4th edn, Informa
2020) 3.

Eric Danoff, ‘Marine Insurance for Loss or Damage Caused by Terrorism or Political
Violence’ (2003) 16(1) University of San Francisco Maritime Law Journal 65; Harry L. Haehl
Jr., “Hull Policy: Coverages and Exclusions Frequently Employed: F.C. and S., War Risk, S.R.
and C.C., Automatic Termination, Cancellation’ (1966-1967) 41(2) Tulane Law Review 278.

3 N. Geoffrey Hudson, Tim Madge ve Keith Sturges, Marine Insurance Clauses (5th edn,
Informa 2012) 337; C., ‘War Risks in Marine Insurance’ (1947) 10(2) The Modern Law
Review 211; Anonymous, ‘War Damage Insurance’ (1942) 51(7) The Yale Law Journal 1160-
1161; Melisa Konfidan, ‘Savas Rizikolarmm Deniz Tehlikelerinden Ayirt Edilmesi’ in Ismail
Demir (ed), Ukrayna Rusya Savasi’min Deniz Sigortalarina Etkisi Konferansi Tam Metin
Bildiri Kitabi (DEHUKAM 2024) 40; Elif Cagla Celik Partal, Tekne Sigortalarinda Teminatin
Rizikolar Bakimindan Kapsami (Segkin 2021) 190.
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exclusions®. Since 1898, the common practice in English law’ and international
practice® has been that war risks should be excluded from the coverage of marine
insurance’ and insured under a separate policy®. Although the scope of the
exclusion clauses and the definition of the risks subject to the exclusion have

Hudson, Madge and Sturges (n 3) 337; Anonymous, ‘Allocation of Risk between Marine and
War Insurer’ (1942) 51(4) The Yale Law Journal 674, fn 1; UNCTAD, Legal and
Documentary Aspects of the Marine Insurance Contract (TD/B/C.4/ISL/27/Rev.1, 1982) 17-
18 <https://unctad.org/system/files/official-document/tdbc4ISL27Rev.1_en.pdf> accessed
01.02.2024; Baird Webel, ‘Insurance, Cyberattacks, and War in Ukraine’ (2022)
Congressional Research Service IN11914
<https://crsreports.congress.gov/product/pdf/IN/IN11914/2> accessed 01.02.2024. That these
exemption records started to be used from the 18th century onwards see Haehl (n 2) 288;
<https://www.xindemarinenews.com/topic/ewuguanxiyuhangyunmaoyi/2023/0524/48007.ht
ml> accessed 01.02.2024. in the same direction also see Kathy D. Izell, ‘Aviation Law -
Insurance - Neither War Risk Nor Other Standard Terms Denoting Civil Disturbance within
the Exclusionary Clauses of All Risks Policies Encompass the Destruction of an Aircraft by
Hijackers’ (1975) 5(1) Georgia Journal of International and Comparative Law 278; Robert B.
Billings, ‘Of War Clauses’ (1952) 12 Insurance Law Journal 804; lonides v The Universal
Marine Insurance Co (1863) 14 CB (NS) 259 <https://vlex.co.uk/vid/ionides-v-the-universal-
806579481> accessed 01.02.2024.

It was first proposed to the Committee of Lloyd's in 1895 by the London Assurance Company
to cover war risks under a separate policy, but this proposal was not accepted. On 15.06.1898,
Lloyd's General Meeting accepted to provide insurance coverage for war risks separately from
perils of sea, see Baris Soyer, Marine Insurance Fraud (Informa 2014) 200, th 47; Susan
Hodges, Cases and Materials on Marine Insurance (Cavendish Publishing Limited 1999) 557,
Davey, Davey and Caplin (n 1) 3, 4.

In international practice, the UK market provides the majority of the insurance coverage
against war risks. The capacity provided against war risks in the UK market is substantial and
reinsurance coverage is provided to countries such as the USA, Germany, Norway, and Japan
for the related risks, see Davey, Davey and Caplin (n 1) 10-11.

If the parties explicitly determine, marine insurance policies may also provide coverage against
war risks, see Danoff (n 2) 74; Davey, Davey and Caplin (n 1) 4-5; Zehra Seker, Deniz Yoluyla
Yiik Tasinmasinda Sigorta Himayesinin Kapsami: (Beta 2001) 133 Melisa Konfidan, Deniz
Araglart Sorumluluk Sigortast Sozlesmesi (On Tki Levha 2023) 180, 215. For a sample case on
this issue also see Ope Shipping Ltd v Allstate Ins Co 687 F2d 639, 1983 AMC 22 (2d Cir
1982) <https://casetext.com/case/ope-shipping-ltd-v-allstate-ins-co-inc> accessed 01.02.2024.

8 Robert Merkin, Marine Insurance Legislation (4th edn, Informa 2010) 71.
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changed over time’, these clauses'® are generally referred to as “fiee of capture
9912

and seizure / F.C.&S.” ' or “war risks exclusion™".

Today, the general practice is to exclude war risks from the scope of marine
insurance contracts and to provide coverage for these risks under separate
policies with special conditions'®. However, due to the special nature of war
risks, in practice, there may be difficulties in obtaining insurance and reinsurance
coverage against these risks'*. In other words, insurance and reinsurance
companies may abstain from providing coverage against these risks". In today's
practice, the number of insurers providing insurance and reinsurance coverage

°  Davey, Davey and Caplin (n 1) 4, 5; Hudson, Madge and Sturges (n 3) 338; Seker (n 7) 173;
Celik Partal (n 3) 192;
<https://www.xindemarinenews.com/topic/ewuguanxiyuhangyunmaoyi/2023/0524/48007.ht
ml> accessed 01.02.2024.

For a sample contract term used in practice see American Club, ‘Protection and Indemnity
Rules’ cl 3.1 <https://www.american-club.com/page/rules> accessed 01.02.2024.
1" Davey, Davey ve Caplin (n 1) 3-4; Hudson, Madge ve Sturges (n 3) 337; UNCTAD (n 4) 17-
18; Anonymous, ‘Allocation of Risk’ (n 4) 674, fn 1; Seker (n 7) 172.
12" Danoff (n 2) 65.
13" Davey, Davey and Caplin (n 1) 11; Merkin (n 8) 71; Konfidan (n 3) 43; Seker (n 7) 133;
Raymond P. Hayden and Sanford E. Balick, ‘Marine Insurance: Varieties, Combinations, and
Coverages’ (1991-1992) 66(2-3) Tulane Law Review 316; Giines Karol Isiklar, 2002 Atina
Sozlesmesi Cercevesinde Deniz Yolu ile Yolcu Tasimalarinda Zorunlu Sorumluluk Sigortasi
(On Tki Levha 2018) 205, 207. Institute Cargo Strikes Clauses (01.01.2009); Institute Cargo
War Clauses (01.01.2009); Institute Cargo War Clauses (01.01.1982); War and Strikes Time
Clauses Freight (1.11.1995); War and Strikes Voyage Clauses Freight (01.11.1995) can be
given as examples for the insurance special conditions for war risks. To access the relevant
insurance special conditions, see Howard Bennett, The Law of Marine Insurance (2nd edn,
Oxford University Press 2007) 885ff; Merkin (n 8) 288ff; Hudson, Madge and Sturges (n 3)
3391f.

For recent examples, see Maria Repko, ‘A war risks insurance mechanism for Ukraine’ (CEPR,

23.08.2023) <https://cepr.org/voxeu/columns/war-risks-insurance-mechanism-ukraine>
accessed 01.02.2024; Ben Dyson, ‘Global Insurers Curb Exposures as They Assess Israel-
Hamas War Impact’ S&P Global (06.11.2023)

<https://www.spglobal.com/marketintelligence/en/news-insights/latest-news-
headlines/global-insurers-curb-exposures-as-they-assess-israel-hamas-war-impact-
78197583> accessed 01.02.2024.

15" Danoff (n 2) 67; Merkin (n 8) 137.
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against war risks'® is limited'’. In terms of war risks, there may be problems in
providing coverage'® due to the limited number of insurers and insurance
capacity'®. In addition to war, this may lead to other major problems such as
economic crisis, famine, or mass migrationzo. For this reason, in practice,
insurance and reinsurance coverage is provided by governments against war
risks?'.

In practice, insurance companies can provide coverage for war risks individually or through
mutual insurance or pooling methods. For examples of mutual insurance/pooling see American
Cargo War Risk Reinsurance Exchange <https://www.nytimes.com/1939/06/12/archives/war-
risk-exchange-established-here-aim-is-to-provide-reinsurance.html> accessed 01.02.2024;
The Hellenic Mutual War Risks Club <https://www.hellenicwarrisks.com> accessed
01.02.2024; The Norwegian Shipowners’ Mutual War Risks Insurance Association
<https://www.warrisk.no> accessed 01.02.2024; Hong Kong China War Risk Syndicate
<https://www.xindemarinenews.com/guona/1237.html> accessed 01.02.2024. For the same
direction also see Helen M. Benzie, ‘War and Terrorism Risk Insurance’ (2004) 18(2) St.
John’s Journal of Legal Commentary 431; Davey, Davey and Caplin (n 1) 12; Bennett (n 13)
403, para 13.01.

17" Davey, Davey and Caplin (n 1) 10; Colin Ferris ‘Marine War Risks’ (1994) 2(11) International
Insurance Law Review 428.

According to one argument in the literature, the UK market has the capacity to provide war
risk coverage for all vessels all over the world, see Davey, Davey and Caplin (n 1) 10, 13.

As an example that there may be difficulties in obtaining insurance and reinsurance coverage
from the market for political reasons see UK Export Control Joint Unit, ‘Russia Sanctions:
Guidance’  <https://www.gov.uk/government/publications/russia-sanctions-guidance/russia-
sanctions-guidance> accessed 01.02.2024; Lloyd’s Market Association The Joint War
Committee, ‘JW2022-011 Russia-related Vessel Exclusion’
https://www.lmalloyds.com/Ima/jointwar> accessed 01.02.2024; Council Regulation (EU)
2022/328 of 25 February 2022 amending Regulation (EU) No 833/2014 concerning restrictive
measures in view of Russia's actions destabilising the situation in Ukraine [2022] OJ L 49, art
3/c <https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32022R0328> accessed
01.02.2024.

On this direction as example see ‘BM'den Uyar1: Karadeniz Tahil Anlagmasiin Sona Ermesi
Nedeniyle Cok Sayida Kisi Olebilir’ Euronews (21.07.2023)
<https://tr.euronews.com/2023/07/21/bmden-uyari-karadeniz-tahil-anlasmasinin-sona-
ermesi-nedeniyle-cok-sayida-kisi-olebilir> accessed 01.02.2024; Mustafa Calkaya and
Zeynep Canli, ‘Gida Giivenligi ve Fiyat Artislaria Kars1 “Tahil Koridoru”nda Siire Uzatimi
Hassasiyeti’ Anadolu Ajansi (Ankara, 19.10.2022) <https://www.aa.com.tr/tr/ekonomi/gida-
guvenligi-ve-fiyat-artislarina-karsi-tahil-koridorunda-sure-uzatimi-hassasiyeti/2715115>
accessed 01.02.2024; ‘Japan Asks Its Insurers to Retain Marine War Cover for LNG Shippers
in Russian Waters’ Reuters (Tokyo, 28.12.2022)
<https://www.reuters.com/business/finance/japan-govt-asks-insurers-retain-marine-war-
insurance-Ing-shippers-russian-waters-2022-12-27/> accessed 01.02.2024.

Private insurance companies that provide coverage against war risks also need reinsurance
support from the state see Bennett (n 13) 487, para 16.14. On the effect of the private sector's
demands on the government's reinsurance support, see also ‘Israel’s Maritime Industry Asks
The Government to Aid With Jump in War Insurance’ Marine Insight (03.11.2023)

20

21
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In this article, the subject of governmental reinsurance against marine war risks
is examined. Within this context, issues such as the competent authority to
provide coverage, the procedure for providing coverage, the scope of the risks
covered, and the premium obligation are explained by considering international
practices. In addition, the current situation in Turkish law on relevant issues is
evaluated and suggestions are made taking into account international practices.

I. GOVERNMENTAL REINSURANCE

1. In General

As far as can be ascertained, governmental reinsurance against war risks was
first considered for the First World War. During the First World War, both
belligerent and neutral states provided reinsurance coverage against marine war
risks*. For example, in 1913, since private insurance companies in the United
Kingdom did not have the sufficient structure and capacity to provide coverage
for war risks, the UK Governments contracted with the London Group and
provided 80% reinsurance support in terms of the amount of coverage for marine
war risks®. Similarly, in the United States of America (USA), the War Risks
Insurance Act of 1914 was enacted to provide insurance coverage for marine war
risks?,

During and after the Second World War, governmental reinsurance of marine
war risks has been provided in two ways. Firstly, states have resorted to
providing reinsurance coverage by regulating special laws on this issue. For

<https://www.marineinsight.com/shipping-news/israels-maritime-industry-asks-the-

government-to-aid-with-jump-in-war-insurance/> accessed 01.02.2024; Jonathan Saul ve Ari
Rabinovitch, ‘Israel’s Ship Industry Urges Government to Help With Jump in War Insurance’
Reuters (Jerusalem, 02.11.2023) <https://www.reuters.com/world/middle-east/israels-ship-

industry-urges-government-help-with-jump-war-insurance-2023-11-02/> accessed
01.02.2024; Shoko Oda ve Tsuyoshi Inajima, ‘Japanese Shipping Firm Seeks Government
Support for Russia Insurance Risk’ Bloomberg (23.03.2023)

<https://www.insurancejournal.com/news/international/2023/03/23/713501.htm>  accessed
01.02.2024.

22 Haehl (n 2) 283.

23 Davey, Davey and Caplin (n 1) 275; Benzie (n 16) 429.

2% The War Risks Insurance Act of 38 Stat 711 (1914)
<https://govtrackus.s3.amazonaws.com/legislink/pdf/stat/38/STATUTE-38-Pg711.pdf>
accessed 01.02.2024. Also see Herbert A. Kuvin, ‘The Implication of Governmental Insurance
of Catastrophe Risks’ (1956) 61(1) Dickinson Law Review 52; Webel (n 4).
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example, in England, the War Insurance Act of 1939% for the Second World War
and the Marine and Aviation Insurance (War Risks) Act of 1952%, which has
still been in force after the Second World War, were adopted®’. Today, apart
from the UK, the USA, Germany, Denmark, France, Spain, Israel, Canada,
Norway, Germany, Denmark, France, Spain, Israel, Canada, and Norway are
examples of countries with legal regulations that provide governmental
reinsurance against war risks*®. However, there is no uniformity in terms of the
procedure of reinsurance provided by these countries and the scope of the rights
and obligations imposed on the parties®. In other words, each country has
adopted a different reinsurance model according to its own needs and conditions.

In Turkish law, the provision of governmental reinsurance against marine war
risks is regulated for the first time under Article 33/A of Law No. 5684°°. This
regulation is also the only provision in force in this respect. On the other hand,
the regulation stipulates only the possibility of providing reinsurance coverage
against war risks and matters related to the competent authority; other important
issues related to the coverage are left to secondary regulations to be adopted by
the competent Minister. A secondary regulation on the important issues specified
in the legislation has not been adopted yet®'. There is no uniform international

25 Restriction of Advertisement (War Risks Insurance) Act 1939
<https://www.legislation.gov.uk/ukpga/Geo6/2-3/120> accessed 01.02.2024. That the law of
54 Stat 689 (1940) to provide reinsurance coverage for the United States against marine war
risks during the Second World War was adopted in consideration of the War Insurance Act of
1939 also see Kuvin (n 24) 53; Benzie (n 16) 431.

26 Marine And Aviation Insurance (War Risks) Act 1952
<https://www.legislation.gov.uk/ukpga/Geo6and1Eliz2/15-16/57> accessed 01.02.2024.

For another applicable law in the UK in terms of reinsurance coverage against marine war
risks, see also Reinsurance (Acts of Terrorism) Act 1993
<https://www.legislation.gov.uk/ukpga/1993/18> accessed 01.02.2024.

Graydon S. Staring, ‘Insurance and Reinsurance of Marine Interests in the New Age of
Terrorism’ (2003) 77(5-6) Tulane Law Review 1395; Thomas E. Galyean, ‘Acts of Terrorism
and Combat by Irregular Forces - An Insurance War Risk’ (1974) 4(2) California Western
International Law Journal 316; Davey, Davey ve Caplin (n 1) 10, 281, 289; Repko (n 14).

2 Davey, Davey and Caplin (n 1) 271, 281. Also see Standard Oil Co of New Jersey v United
States, 340 US 54, 71 (1950) <https://supreme.justia.com/cases/federal/us/340/54/> accessed
01.02.2024.

30 This provision was enacted for the first time with Article 25 of Law No. 6215, see OG
12.04.2011/27903.

In our opinion, it would have been more appropriate to regulate the issue of governmental
insurance and reinsurance for marine war risks more comprehensively by a special law instead
of Law No. 5684, or by Law No. 4911 together with civil aviation war risks, as in the War Risk
Act of 1952 in the UK.

27

28
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practice to be followed in terms of reinsurance coverage against marine war
risks. Therefore, it would be beneficial to regulate this issue comprehensively in
Turkish law. Moreover, Tiirkiye’s geopolitical conditions also necessitate such
a comprehensive regulation.

Another method used to provide reinsurance against marine war risks is to
provide such coverage through international organizations established by states.
For example, NATO provides insurance and reinsurance coverage against
marine war risks for civilian vessels of NATO member states*’. International
organizations may also offer reinsurance coverage against war risks through a
decision or agreement depending on the circumstances of the concrete event. For
example, due to the Russian-Ukrainian War, the European Commission provided
reinsurance coverage under a consortium with some states and private
companies®>.

2. Competent Authority

A. In Comparative Law

One of the leading countries in the provision of reinsurance coverage against war
risks is the UK**. In the UK, the law in force for the state to provide reinsurance
coverage against marine war risks is the Marine and Aviation Insurance (War
Risks) Act of 1952. According to Article 1 of the War Risks Act of 1952, the
Board of Trade™ or the Secretary of State for Business and Trade* is authorized
to provide reinsurance coverage with the approval of HM Treasury. In this
context, since 1954, the UK government has been providing reinsurance
coverage to insurance companies and insurance pools through reinsurance

32 NATO, ‘The  Alliance’s New  Strategic ~ Concept  (1991)  para 43
<https://www.nato.int/cps/en/natohg/official texts 23847.htm> accessed 01.02.2024; Davey,
Davey ve Caplin (n 1) 281.

33 Repko (n 14).

34 Davey, Davey and Caplin (n 1) 10.

In the original text of the law, the Minister of Transport was authorized to provide reinsurance

coverage, see <https://www.legislation.gov.uk/ukpga/Geo6and1Eliz2/15-16/57/enacted>

accessed 01.02.2024.

The Minister of Trade exercises this authority on behalf of the Board of Trade, see The

Secretary of State for Trade and Industry Order 1970, SI 1970/1537, art 2/1-(a)

<https://www.legislation.gov.uk/uksi/1970/1537/article/2/madetarticle-2-1> accessed

01.02.2024.

35

36
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treaties’’. The most recent and current agreement was signed on 18.02.1988 with
ten different insurance pools (British Mutual War Risk Associations)*®.

Another country that should be taken into consideration in terms of governmental
reinsurance of war risks®® is the USA. In the USA, the main regulation in this
regard®’ is 46 USCA § 539*'. According to 46 USCA § 53902, the Secretary of
Transportation may provide reinsurance coverage, provided that the President
authorizes it*?. The Secretary of Transportation has authorized the Department
of Transportation, Maritime Administration (MARAD) to execute these
transactions®. Although MARAD has been authorized to different ministries**
in various regulations*’ since the Second World War, it is essentially the

37 Bennett (n 13) 488, para 16.15.

3% Bennett (n 13) 488, para 16.15; Davey, Davey and Caplin (n 1) 275. The Reinsurance
Agreement started to take effect on 20.02.1988, see Davey, Davey and Caplin (n 1) 278;
Department for Transport, ‘The Marine and Aviation Insurance (War Risks) Fund Account’s
Annual Report for 2022 to 2023’ 1 <https://www.gov.uk/government/publications/marine-
and-aviation-insurance-war-risks-fund-account-annual-report-2022-to-2023> accessed
01.02.2024.

In the USA, the insurance coverage against the marine war risks by the government is also
regulated in 46 CFR § 308. In this regulation, the Maritime Administrator, Department of
Transportation, Maritime Administration (MARAD) is authorized to provide coverage, see
<https://www.ectr.gov/current/title-46/chapter-II/subchapter-G/part-308> accessed
01.02.2024.

For another applicable law in the USA in terms of insurance and reinsurance coverage against
marine war risks, see also Terrorism Risk Insurance Act of 2002, Pub L No 107-297, 114 Stat
1542 <https://www.govinfo.gov/app/details/PLAW-107publ297/summary> accessed
01.02.2024; 46 CFR § 308-309 (n 39).

41 The regulation was formerly called 46 App USCA § 1281, see
<https://uscode.house.gov/view.xhtml?path=/prelim@title46/subtitle5/partC/chapter539&edi

tion=prelim> accessed 01.02.2024.

For a sample authorization decision see President’s Memorandum for the Secretary of State,
Secretary of Transportation (12.12.2001)
<http://www.whitehouse.gov/news/releases/2001/12/20011214-9.html> accessed 01.02.2024.
Also see Davey, Davey and Caplin (n 1) 289; Benzie (n 16) 433.

4 Webel (n 4). Also see 46 CFR § 308.1 (n 39).

44 For example, 49 Stat 1985 and 54 Stat 689 authorize the Secretary of Commerce, with the
approval of the President, to provide insurance and reinsurance coverage against marine war
risks, see Haehl (n 2) 284-285.

39

40

42

4 See Merchant Marine Act 1936, 49 Stat 1985
<https://www.govinfo.gov/content/pkg/COMPS-1543/pdf/COMPS-1543.pdf> accessed
01.02.2024; 54 Stat 689 (1940)

<https://www.westlaw.com/Document/[02d04af0d4d411d8a42600065b696d43/View/FullTe
xt.html?transitionType=Default&contextData=(sc.Default)& VR=3.0&RS=cblt1.0> accessed
01.02.2024. Also see The White House, “HR 1073 Marine War Risk Insurance Extension’
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institution that carries out the insurance and reinsurance coverage against marine
war risks in the USA*®.

B. In International Practice

War risks may affect more than one country due to their nature or scope. In this
case, reinsurance coverage for these risks can be undertaken by more than one
country or by an international organization established by these countries?’. In
practice, this can be exemplified by the fact that NATO provides insurance and
reinsurance coverage against war risks for civilian and military ships belonging
to or associated with its member countries. The authorized unit for the
reinsurance protection to be provided by NATO is the NATO Interallied
Insurance Organization (I10) *, which operates within NATO. NATO 11O is a
form of mutual insurance and NATO member states are the insurers*.

C. In Turkish Law

Under Turkish law, reinsurance coverage against marine war risks can be
provided by three parties under Article 33/A of Law No. 5684. Firstly, the
Special Risks Management Centre (SRMC) may provide coverage against these
risks*’. However, for the SRMC to provide coverage against marine war risks,
these risks must be included within the scope of the SRMC's field of activity
according to Article 33/A-2 of Law No. 5684. For this purpose, upon the

(17.10.1976)  <https://www.fordlibrarymuseum.gov/library/document/0055/1669656.pdf>
accessed 01.02.2024.

4 Haehl (n 2) 283-285; Also see
<https://www.fordlibrarymuseum.gov/library/document/0055/1669656.pdf> accessed
01.02.2024;  <https://www.govinfo.gov/content/pkg/FR-2023-08-14/pdt/2023-17326.pdf>
accessed 01.02.2024.

47 Repko (n 14).

48 Andrzej Jacuch, ‘Civil Transport in NATO’ (2019) 15(1) National Security Studies 281,
doi:10.37055/sbn/132162; Davey, Davey and Caplin (n 1) 281. Also see NATO, ‘Aspects of
NATO-Civil Emergency Planning’ 3
<https://archives.nato.int/uploads/r/null/1/3/137753/0190 Aspects_of NATO-

Civil Emergency Planning ENG.pdf> accessed 01.02.2024.

49 Jacuch (n 48) 281.

50 According to Article 33/A-1 of Law No. 5684, SRMC is established “for the purpose of
providing coverage for risks for which insurance or reinsurance coverage cannot be obtained
from domestic or international markets or for which it is difficult to obtain coverage, for
special risks such as nuclear risks, and for risks for which there is a public interest to be
insured, to establish or coordinate the establishment of insurance or reinsurance pools, to
ensure cooperation between insurance and reinsurance companies, and to carry out the pool,
organisation or cooperation mechanisms to be established.”
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proposal of the Insurance and Private Pension Regulatory and Supervisory
Authority (IPPRSA), the Ministry' should stipulate that the SRMC may provide
reinsurance support for insurance contracts against marine war risks**. Following
the decision of the Ministry, the SRMC becomes authorized to provide
reinsurance support against marine war risks.

There may be hesitation as to who will exercise the authority of the SRMC to
provide reinsurance coverage against war risks. Since Article 33/A-8 of Law No.
5684 authorizes the President of the Republic to provide reinsurance coverage
on behalf of the SRMC for a specific situation®, it may be argued that the
President of the Republic is also authorized for the reinsurance coverage to be
provided by the SRMC for matters other than the relevant paragraph. Moreover,
from the statement of Article 33/A-2 of Law No. 5684,

“Whether or not premium or reinsurance support will be provided by the
State for the covered risks, and if so, the scope thereof, and whether or not
the reinsurance State support will be provided in return for a price, shall be
determined by the Presidential Decree upon the proposal of the Insurance
and Private Pension Regulation and Supervision Agency and the approval
of the Ministry.”

it can be inferred that the President is authorized to grant reinsurance support on
behalf of the SRMC. In addition, it may also be considered that the Minister is
authorized for the reinsurance support to be provided by the SRMC in case of
war and marine transportation vehicles. This is because there is a special
provision in Article 33/A-10 of Law No. 5684. According to this provision, “

the Minister of Treasury and Finance is authorized to decide on the provision of
insurance or reinsurance coverage by the Ministry of Treasury and Finance for
civil air and maritime transportation vehicles ... in case of war ... and similar
extraordinary circumstances.” Since this provision is regulated in the same
article with the provision on the establishment and operation of the SRMC, it can
be assumed that the Minister is authorized to provide reinsurance coverage for

5" The Authorized Ministry is the Ministry to which the Undersecretariat of Treasury is affiliated,

according to Law No. 5684 art 2/1-(c), and today it is the Ministry of Treasury and Finance.

SRMC has not been given any general authority in this regard. SRMC’s field of activity and

authority are determined when there is a need to provide coverage in practice for a risk, limited

to this risk and for a certain period.

33 Article 33/A-8 of Law No. 5684: “If it is considered necessary for public interest, the Special
Risks Management Centre may provide reinsurance coverage to the Natural Catastrophe
Insurance Pool and the Agricultural Insurance Pool by the decision of the President of the
Republic, taking into account underwriting principles.”

52
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civilian maritime transportation vehicles in case of war. However, in our opinion,
the provisions of Article 33/A-8,10 of Law No. 5684 should be interpreted
narrowly due to the fact that SRMC has a different legal entity and that SRMC
has a management body authorized to make decisions’*. Accordingly, the Board
of Directors of SRMC should be accepted as the body authorized to grant
reinsurance coverage in accordance with the Regulation on Operating
Procedures and Principles of the Special Risks Management Centre (Regulation)
>3, Article 33/A-8,10 of Law No. 5684, on the other hand, should be interpreted
as a provision on the provision of collateral that is independent from and different
from the reinsurance collateral of SRMC.

Another person who can provide reinsurance coverage against war risks is the
President of the Republic. According to the Article 33/A-2 of Law No. 5684,
reinsurance coverage may be provided by the State for the risks included in the
scope of activities of the SRMC. The scope of the reinsurance coverage is
decided by the President upon the proposal of the IPPRSA and the approval of
the Ministry. First of all, the person to whom reinsurance coverage is provided
according to this provision is the SRMC, which has a legal entity separate from
the State legal entity. The State provides this guarantee to the SRMC. The
prerequisite for the provision of reinsurance coverage is that the relevant risk
falls within the field of activity of the SRMC. Accordingly, the State may provide
reinsurance coverage to the SRMC for the insurance and reinsurance coverage
provided or to be provided by the SRMC for a matter falling within its field of
activity, upon the decision of the President of the Republic. If the coverage
provided or to be provided by the SRMC against war risks is in the nature of
reinsurance, the coverage to be provided by the State to the SRMC will be
considered as retrocession.

Another person who can provide reinsurance coverage against war risks is the
Minister. According to the Article 33/A-10 of Law No. 5684, the Minister may
decide to provide reinsurance coverage in the event that reinsurance coverage
cannot be provided for civilian marine transportation vehicles in cases of
terrorism, war, natural disasters, or similar extraordinary circumstances, and if
the Presidency deems it necessary. There is no limitation in the article in terms
of the persons to whom the Minister may provide coverage. Accordingly, the

3% The relevant provisions should be evaluated together with the provisions of Article 16 of Law

No. 5363 and Article 8 of Law No. 6305, respectively see OG 21.06.2005/25852,
18.05.2012/28296.

550G 27.10.2021/31641.
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Minister may also provide reinsurance coverage to the SRMC that provides
insurance or reinsurance coverage against marine war risks. In this case, it can
be said that there are two different methods regarding the reinsurance support to
be provided by the State to the SRMC under Article 33/A of Law No. 5684.
However, the reinsurance support to be provided by the Minister is limited to the
risks and benefits specified in Article 33/A-10 of Law No. 5684. On the other
hand, the scope of the reinsurance support to be provided by the President of the
Republic to the SRMC is the entire field of activity of the SRMC. In other words,
the reinsurance coverage to be provided by the President may have a broader
scope.

Article 33/A-10 of Law No. 5684 on insurance and reinsurance coverage to be
provided by the Minister was adopted by Law No. 6215, which added Article
33/A to Law No. 5684 for the first time. At the time of the adoption of this
method, the SRMC, which operates to provide coverage for these risks, had not
been established. Although a SRMC was established with a later amendment,
this provision was retained in Article 33/A-10 of Law No. 5684. In our opinion,
Article 33/A-10 of Law No. 5684 should be considered as a secondary and
exceptional provision in line with the purpose of Article 33/A of Law No. 5684.
This is because the cases where the Minister may provide insurance and
reinsurance coverage fall within the scope of the purpose of the establishment of
the SRMC established for this purpose in the same article. Moreover, according
to Article 4/3 of the Regulation, all members of the board of directors, which is
the authorized body of SRMC to provide reinsurance coverage, are appointed by
the Minister, who has the authority under Article 33/A-10 of Law No. 5684.
Therefore, Article 33/A-10 of Law No. 5684 should only be applicable in cases
where the SRMC is unable to provide insurance or reinsurance coverage.

In Turkish law, the provision of reinsurance support against war risks in terms
of maritime transportation vehicles came to the agenda during the Russia-
Ukraine War that started in 2022. Russia and Ukraine signed the “Grain Corridor
Agreement” on 22.07.2022 under the mediation of Tiirkiye and the United
Nations to prevent the war from disrupting the global supply-demand balance
for these products, especially since the warring countries have a global
production share in some grain products®®. Within the scope of this agreement, it

36 The Grain Corridor Agreement expired on 18.07.2023 after the parties did not extend the term
of the Agreement, see 'Grain Corridor Agreement: What to expect from Erdogan - Putin
meeting?'  Euronews (03.09.2023)  <https://tr.euronews.com/2023/09/03/tahil-koridoru-
anlasmasi-erdogan-putin-gorusmesinden-ne-bekleniyor> accessed 01.02.2024.
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was necessary to insure the maritime transportation vehicles to be transported
against war risks and to provide reinsurance coverage. In practice, in order to
meet this need, the Minister provided coverage under Article 33/A-10 of Law
No. 5684°7. In other words, while providing reinsurance coverage against war
risks for maritime transportation vehicles within the scope of Article 33/A of
Law No. 5684, the method, which we believe should be exceptional, has been
adopted. On the other hand, the SRMC has been assigned to execute the
transactions related to the coverage provided by the Minister™®. This assignment
confirms our above-mentioned opinion that Article 33/A-10 of Law No. 5684
should be of an exceptional nature. In our opinion, it would be more in line with
the purpose of Article 33/A of Law No. 5684 if the reinsurance support under
the Grain Corridor Agreement was directly provided by the SRMC. In the event
that a reinsurance need arises for the guarantees to be provided by the SLM,
reinsurance support could have been provided by the Minister or the President.
Due to the ongoing war risks in the region®, it is possible to adopt the method
we suggest.

3. Scope of Reinsurance

A. Reinsured Amount

In reinsurance contracts, the insurance company may obtain reinsurance
coverage for all or part of the liability it has assumed due to the insurance
contract. Similarly, reinsurers may provide reinsurance to insurers in respect of
their entire liability, or they may expect the insurance company to retain a portion
of its liability as a retention®. It is observed that both approaches are adopted
with respect to governmental reinsurance against war risks. For example, in the

57 See 'Special risk: Russia - Ukraine Crisis' Special Risks Management Centre

<https://orym.com.tr/ozel-risk-rusya-ukrayna-krizi> accessed 01.02.2024.

Although the Minister has authorized the SRMC for the risk management of reinsurance
transactions, pursuant to Article 33/A-3 of Law No. 5684 and Article 13ff of the Regulation,
the tasks related to the activities of the SRMC are carried out by a public insurance or
reinsurance company with the title of “technical operator”.

As example see 'Russian warship opened fire on cargo ship Siikrii Okan in the Black Sea'
Euronews (14.08.2023) <https://tr.euronews.com/2023/08/14/rus-savas-gemisi-karadenizde-
sukru-okan-isimli-kargo-gemisine-ates-acti> accessed 01.02.2024; Fatih Ulag ‘'Trilateral
Initiative' Memorandum on Mine Danger in the Black Sea to be signed tomorrow in Istanbul'
Anadolu Agency (Istanbul, 10.01.2024) <https://www.aa.com.tr/tr/gundem/karadenizde-
mayin-tehlikesine-karsi-uclu-girisim-mutabakati-yarin-istanbulda-imzalanacak/3104657>
accessed 01.02.2024.

For detailed information see Hakan Kocak, Reasiirans Sozlesmeleri (Segkin 2023) 82, 107.
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UK, the proportion of reinsurance coverage provided by the state against war
risks has varied between 75% and 100%°'. In the 1988 Final Reinsurance
Agreement, the coverage rate is 95% as a rule®®. On the other hand, in the US,
there is no limitation in the legislation and authorization decisions on the amount
or proportion of reinsurance coverage to be provided by the state. Similarly, it
could not be determined whether there is an amount or rate limit for the
reinsurance coverage to be provided by NATO I1O.

In Turkish law, the amount or proportion of reinsurance coverage against marine
war risks provided by the Government is not limited under Law No. 5684.
Although Article 33/A-10 of Law No. 5684 stipulates that the procedures and
principles regarding the scope and limit of the coverage shall be determined by
the Minister, no regulation has yet been made in this regard. In our opinion, a
rate of 100% may be accepted in terms of the reinsurance coverage to be
provided to the SRMC by the Minister or the President. In other words, a front
clause may be included in the reinsurance agreement between the SRMC and the
Minister or the President. Apart from this, if the SRMC and the Minister provide
reinsurance coverage to private insurance companies for marine war risks, it
would be beneficial to set a retention as in the UK®.

B. Insured Interest in the Primary Insurance Contract

The scope of marine insurance is generally limited to the nature of the insured
interest and marine insurance contracts are specially named according to this
limitation in practice. For example, “hull and machinery insurance” is contracted
against damage or loss of the ship, “Protection and Indemnity” is contracted
against damages to third parties arising from the ship, and “cargo insurance” is
contracted against damages to the goods carried by the ship®. In international

¢ Davey, Davey and Caplin (n 1) 272.

2 Bennett (n 13) 488, para 16.15; Davey, Davey and Caplin (n 1) 276. It is also suggested that
the coverage limits should be increased, see Davey, Davey and Caplin (n 1) 275.

See Davey, Davey and Caplin (n 1) 272; Department for Transport, ‘The Marine and Aviation
Insurance (War Risks) Fund Account’s Annual Report for 2022 to 2023 1
<https://www.gov.uk/government/publications/marine-and-aviation-insurance-war-risks-
fund-account-annual-report-2022-to-2023> accessed 01.02.2024.

For detailed information on these insurance contract types see Seker (n 7) 541f; Konfidan (n 7)
Off; Celik Partal (n 3) 491f, Hikmet Cem Congar, Tasiyicinin Sorumlulugu ve Deniz Sigortalar:
(Yiik, Tekne ve P&I Kuliip Sigortalary) (2nd edn, Seckin 2023) 201ff; S. Didem Algantiirk
Light, Deniz Sigorta Hukukunda Kuliip Sigortasi (Protection and Indemnity Insurance) (P &
1) (2nd edn, Arikan 2006) 23ff; Serdar Acar, Kuliip Sigortas: Protection & Indemnity (Vedat
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practice, standard rules are used for these types of insurance contracts, which are
widely used in marine trade®. It can be said that a similar approach applies to
insurance contracts against marine war risks. Depending on the nature of the
insured interest, there are insurance special conditions in international practice
for insurance contracts to be concluded against war risks. The British Institute
War and Strike Clauses are an example of these contractual terms®. The scope
of the insurance contract against war risks also affects the scope of the
reinsurance contract. For example, if the insurance company has provided
coverage only for hull and machinery insurance, the scope of the reinsurance
contract is limited to the insurer's liability in this respect. In this case, in the event
of damage to the cargo on board, the reinsurer will not be liable since the insurer
will not be liable for this damage.

In our opinion, the governmental reinsurance against marine war risks should not
be limited to hull and machinery insurance. Reinsurance coverage should be
provided to cover all marine insurances required for the voyage of the ship and
the continuation of commercial activities. In this case, it would be beneficial to
meet the concrete needs by not stipulating a limit in terms of the types of
insurance contracts that may be subject to reinsurance coverage. In addition, it
would be beneficial to prepare detailed general terms and conditions for
insurance contracts in order to determine whether both the insurance company
and the government are liable for the resulting losses.

In Turkish law, there is a need to evaluate the relevant provision in terms of the
scope of governmental reinsurance to be provided by the Minister according to
Article 33/A-10 of Law No. 5684. According to Article 33/A-10 of Law No.
5684, the Minister is authorized to provide insurance and reinsurance coverage
for “civilian ... maritime transportation vehicles”. From the wording of the
Article, it may be understood that the Minister will only provide hull and

2008) 7ff. The coverages and risks in the aforementioned insurance contracts may be subject
to the same contract also, see Konfidan (n 7) 18.

These standard forms have the character of “special conditions of insurance” see Konfidan (n
7) 85. Special terms and conditions of insurance may have the characteristics of “general terms
and conditions” also see Seker (n 7) 21; Konfidan (n 7) 81, fn 285, 85.

Depending on the type of insured interest or risk, Institute clauses are also named as Institute
Strikes Clauses (Cargo) (01.01.2009), Institute War Clauses (Cargo) (01.01.2009), War and
Strikes Time Clauses Freight (01.11.1995), War and Strikes Voyage Clauses Freight
(01.11.1995). To access the relevant contract terms, see Merkin (n 8) 288ff. The insurance and
reinsurance coverage provided by NATO is based on the insurance special conditions used in
practice during the period of coverage, see Davey, Davey and Caplin (n 1) 283.
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machinery insurance or reinsurance coverage in respect of marine insurance.
However, in our opinion, it is more in line with the purpose of the law not to
limit the provision to one type of marine insurance. Furthermore, it would be
beneficial to take this issue into consideration when determining the field of
activity of the SRMC pursuant to Article 33/A-2 of Law No. 5684. In other
words, in the event of an authorization decision regarding the authorization of
the SRMC to provide insurance and reinsurance coverage against marine war
risks, it would be appropriate to authorize the SRMC without any limitation in
terms of marine insurance.

Another limitation in the governmental insurance and reinsurance coverage
against marine war risks is in terms of maritime transportation vehicles subject
to such coverage. In the UK, according to Article 1.1 of the War Risks Act of
1952, governmental reinsurance is limited to insurance contracts for British
ships®’. However, according to the same provision, in the event of a war or
conflict in which the UK is involved, it is not required that the ship subject to
reinsurance coverage be a British ship. Similarly, in the USA, there are
limitations regarding the nationality of ships in terms of providing governmental
reinsurance. However, in the USA, the nationality of the vessels is considered as
a more flexible criterion in the limitation. According to 46 CFR § 308.1-2, it is
possible for foreign ships to obtain insurance coverage and to provide
governmental reinsurance against the relevant insurance coverage if they meet
the conditions specified in the provisions. Finally, in terms of insurance and
reinsurance coverage to be provided by NATO, ships must be registered with the
Defense Shipping Authority within NATO®,

In Turkish law, there is no limit on the nationality of the vessels in terms of
governmental reinsurance. Article 33/A-10 of Law No. 5684 uses the term
“civilian maritime transportation vehicles” in terms of reinsurance and insurance
coverage®. This statement in the Act provides the Minister with a broad

67 According to Article 10.2 of the War Risks Act of 1952, Indian and Irish ships are also
considered as “British ships” within the scope of the Act. For the opinions and criticisms in
the literature regarding the problems that may arise in terms of the scope of the Law due to the
absence of a definition of the British ship in the aforementioned Law, see Davey, Davey and
Caplin (n 1) 273, 275.

% Jacuch (n 48) 281.

% In Turkish law, in addition to the concept of “maritime transportation vehicles”, the terms
“ship”, “sea vessel” and “watercraft” are used in legal regulations. In our opinion, a broad
interpretation of the concept of “maritime transportation vehicles” to cover other concepts is

more appropriate in terms of the purpose of the regulation. For legislative examples of the use
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authority. For example, within the scope of the Law, the Minister may also
provide reinsurance coverage for vehicles such as oil platforms, which are
controversial whether they qualify as ships or not. In our opinion, it would be
beneficial to make a detailed regulation in this regard, both in terms of the
procedures and principles to be determined under Article 33/A-10 of Law No.
5684 and in terms of the field of activity of the SRMC”". In this context, whether
the maritime transportation vehicles is a ship or not, whether the maritime
transportation vehicles is of Turkish nationality or not, whether Tiirkiye is a party
to the war or not, and whether the country of nationality of the maritime
transportation vehicles to be covered is a party to the war or not should be taken
into consideration in terms of whether the coverage is provided or not and the
amount of premium. In addition, it would be beneficial to consider the USA 46
CFR § 308.1-2 and UK War Risks Act regulations in terms of secondary
regulations to be prepared.

C. War Risks

a. In General

Prior to the approach of separate insurance of war risks was adopted in
international practice, whether insurance was provided for a war-related risk was
determined by whether the relevant risk was included in the exemption record in
the insurance contract’'. One of the approaches adopted to resolve the problems
created by this situation’” was the development of special policy terms providing
coverage for war risks in parallel with the exemption clauses™. Both the

of these terms, the scope and legal nature of the terms, and criticisms of the use of different
terms in this regard, also see Konfidan (n 7) 6ff; Emine Yazicioglu, ‘Deniz Arac1 Isleteninin
Akit Dist Sorumlulugu’ in Sema Ugakhan Giileg ve Necdet Basa (eds), Akit Disi Kusursuz
Sorumlulukta Bedensel Zararlar (TBB 2018) 140ff; Ciineyt Siizel, ‘Tiirk Mevzuatinda Gemi
Tanmm’ in Baki Tlkay Engin (ed), Rona Serozan’a Armagan, vol 2 (On ki Levha 2010) 1641ff.

70" In the authorisation decision to be determined in accordance with Article 33/A-2 of Law No.
5684, the expression “marine transportation vehicles” may be included as in Article 33/A-10.
In this way, the SRMC may also provide reinsurance coverage for vehicles such as oil
platforms, which are controversial whether they qualify as ships or not.

7" Haehl (n 2) 280; Celik Partal (n 3) 191. In practice, contracts may be concluded by referring
to the exemption clauses in marine insurance policies regarding the scope of risks covered in
war risk policies, also see DTV War Clauses 1977 cl 1.1, Erdewin Pinckernelie (tr), German
General Rules of Marine Insurance (ADS) (4th edn, Walter De Gruyter 1977) 55.

72 Haehl (n 2) 277; Celik Partal (n 3) 191.

73 Haehl (n 2) 280. In this regard, it is stated that coverage gaps may occur, and the possibility of
a coverage gap increases, especially if the coverage is provided by different insurers.
Therefore, it is important that there is a harmony between the exempted risks in insurance
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exemption registers and the special conditions of insurance for war risks have
been updated over time to meet the needs of the day or to resolve uncertainties’*.
In this context, the inclusion of popular movements such as civil war, rebellion,
revolution and uprising in the scope of war risks can be given as an example”.

Although the general approach in marine insurance is to exclude war risks, it
cannot be said that there is an absolute limit and a uniform practice in this
regard’®. For example, although the exemption registers used are generally
characterized as F.C.&S. registers, it is observed that some war risks were
exempted under the name of “Strike, riots and civil commotions /S.R.&C.C.” for
a period in practice’’. In addition, maritime insurance contracts also provide
coverage for certain war risks’®. For instance, the risk of public interference with
the departure of a ship from a port and its voyage can also be covered in marine
insurance contracts under the “London Blocking and Trapping Addendum™” .

The general approach in the insurance of marine war risks is to include standard
forms as insurance special conditions in the insurance contracts. In practice, there
are many special terms of insurance prepared according to the nature of the
insured interest. For example, the special conditions of war risk insurance for
hull and machinery insurance®® are different from the special conditions of war

policies and the risks covered in war risks in order to protect the insured and prevent double
insurance, see Samim Unan, ‘Gemilerin Savas Nedeniyle Limanda Alikonulmast ile Tlgili
Sigorta Hukuku Sorunlar1’ (2022) 5(2) DEHUKAMDER 131, fn 2; Danoff (n 2) 67; Hudson,
Madge and Sturges (n 3) 46. For an example about this also see DTV War Clauses 1977 c1 1.1,
Pinckernelie (n 71) 55.

For detailed information and examples of risks included or excluded from the scope of war
risks see Hudson, Madge and Sturges (n 3) 338; Davey, Davey and Caplin (n 1) 4; Haehl (n 2)
290.

Davey, Davey and Caplin (n 1) 4.

76 Staring (n 28) 1389; Alfred Sieveking (tr), General Rules of Marine Insurance 1919 (3rd edn
Cram, De Gruyter 1965) 64, 70.

77" That it is unclear which of the F.C.&S. and S.R.&C.C. registries some types of risks should be

considered under, and that there is controversy on this issue see Danoff (n 2) 72. For a sample

dispute in this regard also see Frupac Int’l Corp v Fireman’s Fund Ins Co, 1990 WL 204380

(ED Pa Dec 11, 1990)

<https://www.westlaw.com/Document/[97¢9de7055d311d9a99c85a9e6023ffa/View/FullTex

t.html?transitionType=Default&contextData=(sc.Default)& VR=3.0&RS=cblt1.0> accessed

01.02.2024.

Hudson, Madge and Sturges (n 3) 371; Danoff (n 2) 74. For a sample dispute on this issue also

see Ope Shipping Ltd v Allstate Ins Co (n 7).

7 Unan (n 73) 133, 146.

80 Institute War and Strikes Clauses, Hulls-Time (01.11.95), Bennett (n 13) 943,
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risk insurance for cargo insurance® . In addition, there are also insurance special
conditions for cargo insurance, which are prepared according to the nature of the
goods subject to transportation®”. Insurance and reinsurance companies generally
provide coverage based on these special conditions of insurance®’. However,
there is no uniform approach in terms of specifying the war risks in these special
conditions of insurance. While in some insurance special conditions war risks
are stated to include strike risks**, in some insurance contracts there are separate
insurance special conditions for war risks and strike risks*’. This may mean that
a loss arising from war risks related to the insured interest is not covered by the
insurance. Similarly, if there is more than one insurance contract for the insured
interest, each of which provides coverage for different war risks, it is necessary
to determine under which insurance contract the liability will be covered. This is
because these issues affect the liability of the reinsurer in case reinsurance
coverage is provided against war insurance. Moreover, the power of the state to
provide reinsurance coverage may be limited to “war risks” in national
regulations®.

In practice, it is seen that there are comprehensive insurance special conditions,
apart from legal regulations, in order to prevent double insurance and to
determine which insurer's liability will be applied in case of a risk®’. In Turkish

81 Institute War Clauses (Cargo) (01.01.2009), Institute Strikes Clauses (Cargo) (01.01.2009),
Merkin (n 8) 288ft. For special conditions of war risk insurance for other insured interests also
see The Swedish Club, ‘Protection & Indemnity Insurance 2023/2024 - Excess War P&I
Cover’ (14.02.2023) <https://www.swedishclub.com/news/circulars/p-and-i-
circulars/protection-and-indemnity-insurance-2023-2024-excess-war-p-and-i-cover>
accessed 01.02.2024; NorthStandard UK, ‘War Risks Rules 2024/25” <https://north-standard-
staging.s3.eu-west-2.amazonaws.com/wp-content/uploads/2024/01/15103555/War-Rule-
Book-2024-25.pdf> accessed 01.02.2024; Gard ‘Rules 2023’ 991t
<https://www.gard.no/Content/34791373/cache=20231104092203/MemberCircular 14 202
2.pdf> accessed 01.02.2024.

82 Institute War Clauses (FOSFA Trades) (01.07.1985); Institute Strikes Clauses (Coal)

(01.10.1982); Institute Strikes Clauses (Frozen Food) (01.01.1986); Institute Strikes Clauses

(Frozen Meat) (01.01.1986), Hudson, Madge ve Sturges (n 3) 356.

Davey, Davey and Caplin (n 1) 11.

84 As example see Institute War and Strikes Clauses, Hulls-Time (01.11.1995), Bennett (n 13)
943.

85 Bennett (n 13) 403, para 13.01; Hodges (n 5) 557. As example also see Institute War Clauses
(Cargo) (01.01.2009), Institute Strikes Clauses (Cargo) (01.01.2009), Merkin (n 8) 288ff; DTV
Strike Riots and Civil Commotions Clauses 1973, DTV War Clauses 1977, Pinckernelie (n 71)
53,55.

86 Merkin (n 8) 138.

87 Davey, Davey and Caplin (n 1) 275. As example also see The Nordic Association of Marine
Insurers (CEFOR), ‘The Nordic Marine Insurance Plan of 2013 Version 2023’
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law, in order to determine which insurance contract will cover an incurred loss,
it is necessary to determine which risks are considered as war risks and to adopt
legal regulations and general terms and conditions regarding the scope of these
risks.

b. Types of Risk

Analysing the scope of each of the war risks could be the subject of a separate
article, and analysing the scope of all war risks together could be the subject of
a separate monograph. Therefore, under this heading, it is only sufficient to
indicate which risks are considered war risks in practice and to emphasise the
important issues in terms of secondary regulations and general terms and
conditions that may be accepted under Turkish law.

The first risk to be mentioned within the scope of war risks is undoubtedly the
state of war. According to the Turkish Language Institution (TLI), a state of war
is defined as “an armed struggle undertaken by states by severing diplomatic
relations; war’®®. There are also various expressions in the international
literature regarding the definition of the concept of war. However, in practice,
the state of war is not limited to these definitions. In other words, the scope of
war risk is interpreted broadly®. Similarly, in terms of insurance and reinsurance
transactions, the definitions, and limitations of the concept of war in the
international legal literature are not binding®’. For example, for the acceptance
of a state of war, it is not considered whether the conflict is between two

<https://www.nordicplan.org/the-plan/> accessed 01.02.2024; United Kingdom Mutual War
Risks  Association Limited, ‘Rules 2023  <https://www.ukwarrisks.com/news-
resources/rules/> accessed 01.02.2024; Steamship Mutual Underwriting Association Limited,
‘War Risks and Kidnap & Ransom’
<https://www.steamshipmutual.com/underwriting/warrisk> accessed 01.02.2024; The
Standard Club UK Ltd, ‘War Risks Rulebook 2023/24° <https://www.standard-
club.com/rules/our-rules/> accessed 01.02.2024.

88 <https://sozluk.gov.tr/> accessed 01.02.2024.

8 Galyean (n 28) 321; Davey, Davey and Caplin (n 1) 35, 39ff; Haehl (n 2) 289-290; Seker (n 7)
143; Celik Partal (n 3) 196. On the necessity of updating the definition in Article 10 of the
1952 Law as it does not meet the needs, also see Davey, Davey and Caplin (n 1) 274. This
approach is not adopted in US law, also see Haehl (n 2) 289-290.

% Davey, Davey and Caplin (n 1) 35; Bennett (n 13) 410, para 13.18, 411, fn 43; Seker (n 7) 140-
141.
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recognized sovereign states’', whether the sovereign powers are de facto or not*?,
whether there is an official declaration of war or not>, whether the war has the
character of mobilization or not. Furthermore, despite the term “cessation of
diplomatic relations” in the TLI definition, in international practice, the cessation
of diplomatic relations is not considered a condition for the existence of war*.

In some cases, it is difficult to determine whether the event causing the damage
is a state of war or one of the other war risks’’. The first of these is civil war.
Although there have been debates in the past as to whether civil war should be
included within the scope of a state of war, civil war is now recognized as a state
of war unless otherwise expressly provided for in the convention®®. Another
situation is warlike operations. In fact, it is not possible to draw a line between

" Davey, Davey and Caplin (n 1) 34-35; Seker (n 7) 141. Hamdi & Ibrahim Mango Co v Reliance
Ins Co, 291 F2d 437, 442 (2d Cir 1961) <https://casetext.com/case/hamdi-ibrahim-mango-1td-
v-reliance-ins> accessed 01.02.2024. War must be between de jure or de facto states; the
conflicts of a state with a terrorist organization or militia groups will be evaluated within the
scope of the risk of “warlike operations” rather than the risk of “war” respectively see Izell (n
4) 278; Galyean (n 28) 327.

M. Fehmi Ulgener, ‘Savas ve Terorizm Deniz Sigortasi ve Deniz Ticareti Hukuku Uzerindeki
Etkileri r (ULGENER LC/LO) 3
<https://www.ulgener.com/dosya/16.Savas_Ve Terorizm Deniz_Sigortasi Ve Deniz_Ticar
eti Hukuku Uzerindeki Etkileri 1.pdf> accessed 01.02.2024; Hudson, Madge ve Sturges (n
3) 340; Danoff (n 2) 65, fn 5; Bennett (n 13) 411, para 13.22; Galyean (n 28) 320; Konfidan
(n 3) 44. For sample disputes also see Kawasaki Kisen Kabushiki Kaisha of Kobe v Bantham
Steamship Co Ltd (No 2) [1939] 2 KB 544
<https://www.westlaw.com/Document/ID1C1AFCOE42711DASFC2A0F0355337E9/View/F
ullText.html?transitionType=Default&contextData=(sc.Default)& VR=3.0&RS=cblt1.0>
accessed 01.02.2024; New York Life Ins Co v Bennion, 158 F2d 260 (CA 10 1946)
<https://www.westlaw.com/Document/[61091a23549f11d997e0acd5cbb90d3{/View/FullTex
t.html?transitionType=Default&contextData=(sc.Default)& VR=3.0&RS=cblt1.0> accessed
01.02.2024; Pesquerias y Secaderos de Bacalao de Espana SA v Beer [1949] 1 All ER 845
<https://www.westlaw.com/Document/I[1E2B2620E42811DA8FC2A0F0355337E9/View/Fu
lIText.html?transitionType=Default&contextData=(sc.Default)& VR=3.0&RS=cblt1.0>
accessed 01.02.2024.

Noleen John, Charles Weston-Simons and Laura Hodgson, Insurance Law Handbook (5th edn,
Bloomsbury Professional 2022) 340; Ulgener (n 92) 3.

% Hudson, Madge and Sturges (n 3) 340.

% For a recent example of a dispute see CMA CGM SA v Beteiligungs-Kommanditgesellschaft
MS ‘Northern Pioneer’ & Ors [2002] EWCA Civ 1878
<https://www.casemine.com/judgement/uk/5b46f1£52c94e0775¢7ef15d> accessed
01.02.2024.

Bennett (n 13) 413, para 13.26; Davey, Davey and Caplin (n 1) 45. In terms of the sample
dispute see Pesquerias y Secaderos de Bacalao de Espana SA v Beer (n 92). The risk of civil
war is difficult to define and difficult to quantify see Davey, Davey and Caplin (n 1) 52.
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a state of war and a warlike operation in terms of scope’’. However, in practice,
a state's actions against a terrorist organization or militia forces are considered
warlike operations’®. Similarly, the actions of a state against the civilians of a
country that has not attacked or acted hostile towards it are also considered as
war-like operations”. There are different decisions in practice as to whether the
damages arising from the transportation of raw materials used in wars will be
considered within the scope of a war-like operation'®. Today, although there has
been some clarity in practice regarding the scope of the war-like operation risk'"',
the scope of this risk remains controversial'®®. For example, it is not a solved
problem whether terrorist attacks'® should be considered within the scope of
war-like operations, although it is specifically stated in war risk policies today'**.
Similarly, it is controversial whether damages arising from cyber-attacks on
autonomous ships, which are being used today, should be considered within the
scope of war risk, and if so, which of the risks specified in the policy should be
considered within the scope of war risk'®.

In Turkish law, the state of war and the risk of terrorism are clearly stated in
Article 33/A-10 of Law No. 5684 in terms of guaranteeing marine war risks. In
the scope of Article 33/A-2 of Law No. 5684 requires the specification of the

7 Bennett (n 13) 413, para 13.25.

% Galyean (n 28) 327.

% Galyean (n 28) 328-329.

100 Bennett (n 13) 405-406, paras 13.06, 13.10, 408-409, paras 13.14, 13.15; Anonymous,
‘Allocation of Risk’ (n 4) 676; For sample disputes on this subject also see Yorkshire Dale
Steamship Company Limited v Minister of War Transport [1942] UKHL J0519-1
<https://vlex.co.uk/vid/yorkshire-dale-steamship-company-793151861> accessed 01.02.2024.

101 Davey, Davey and Caplin (n 1) 31, 34; Haehl (n 2) 298.

102 For sample disputes on this subject also see Pan American World Airways Inc v Aetna Cas &

Sur Co, 368 F Supp 1098 (SDNY 1973) <https://law justia.com/cases/federal/district-

courts/FSupp/368/1098/1803062/> accessed 01.02.2024; Flota Mercante Dominicana v

American Mfrs Mut Ins Co, 272 F Supp 540 (SDNY 1967) <https://casetext.com/case/flota-

mercante-dominicana-v-am-mfrs-mut-ins> accessed 01.02.2024; Costain-Blankevoort (UK)

Dredging Co v Davenport ‘Nassau Bay’ [1979] 1 Lloyd’s Rep 395

<https://vlex.co.uk/vid/costain-blankevoort-u-k-804090521> accessed 01.02.2024.

For detailed information on the nature and scope of the risk also see Staring (n 28) 1395;

Galyean (n 28) 337-339; Danoff (n 2) 76; Izell (n 4) 282-283; Konfidan (n 7) 214, fn 438.

104 Galyean (n 28) 331-332; Staring (n 28) 1391-1392. That terrorism risks are evaluated within

the scope of the strike risk policy in cargo insurances see Hudson, Madge and Sturges (n 3)

339. For an example of a dispute regarding civil aviation insurance that can also be taken into

consideration in terms of marine insurance see Pan American World Airways Inc v Aetna Cas

& Sur Co (n 102).

For the same purpose see Webel (n 4).
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state of war when it comes to authorizing the SRMC. In our opinion, the scope
of the state of war should be interpreted broadly under Turkish law. In addition,
it would be beneficial to include regulations that will provide legal predictability
in the secondary regulations to be prepared in terms of the relationship between
the aforementioned war-like operation, cyber risk, and terrorism risk with the
state of war.

Another type of risk that is widely accepted'®® within the scope of war risks is
the damage caused by derelict mines'”. In addition, today, popular
movements'® such as revolution, rebellion, insurrection, capture, seizure,
arrest, restraint, detention, confiscation, or expropriation'®, and barratry''® are
also considered as war risks. On the other hand, the risk of usurped power is not
considered as a war risk today, although it was included in the scope of war risks
in the past''".

Piracy is the most difficult type of risk to make a categorical distinction as to

whether it is a war risk or not''?. Until 1937, piracy was considered a peril of

106 Tn the MAR form, one of the previous special conditions of insurance for the insurance of war
risks, and in the previous Institute War Clauses, derelict mines were not explicitly stated within
the scope of coverage, and there was a debate as to whether derelict mines were to be
considered as perils of sea or war risks before 1979, see Davey, Davey and Caplin (n 1) 119-
120; Aysegiil Bugra Sar, ‘Allianz Insurance Plc v. The University of Exeter [2023] EWHC
630 (TCC) Karar1 Uyarinca ‘Savas’ Rizikosuna fliskin Degerlendirmeler’ in Ismail Demir
(ed), Ukrayna Rusya Savasi'min Deniz Sigortalarina Etkisi Konferans: Tam Metin Bildiri

Kitabi (DEHUKAM 2024) 174ft. For a sample dispute in this regard, also see Costain-

Blankevoort (UK) Dredging Co v Davenport ‘Nassau Bay’ (n 102).

Davey, Davey and Caplin (n 1) 119. For the example also see Institute War Clauses (Cargo)

(01.01.2009), Merkin (n 8) 293ff.

108 Danoff (n 2) 67. That the characteristics of these risks are the same and that they differ from
one another in terms of scope see Ulgener (n 92) 5, fn 11; Bennett (n 13) 417, para 13.35;
Davey, Davey and Caplin (n 1) 64. In German law, Supplementary Clauses to the General
Rules of Marine Insurance (MIR) for Cargo (1947) records that public movements are
excluded from the scope of war coverage see Sieveking (n 76) 64, 70.

109 Davey, Davey and Caplin (n 1) 70ff; Seker (n 7) 145ff.

110 Hudson, Madge and Sturges (n 3) 118.

I Davey, Davey and Caplin (n 1) 63; Bennett (n 13) 415, paras 13.32-13.34. In our opinion, that

this risk should be taken into account when defining the war risks and determining its scope in

Turkish law.

For detailed information on the elements and nature of the risk see Ozlem Giirses, Marine

Insurance Law (Routledge 2015), 176; Davey, Davey and Caplin (n 1) 177; Danoff (n 2) 69;

Staring (n 28) 1388; Seker (n 7) 153, 156. For the example decisions also see Republic of

Bolivia v Indemnity Mutual Marine Assurance Company Ltd [1909] 1 KB 785

<https://www.uniset.ca/other/cs5/19091KB785.html>  accessed  01.02.2024.  Banque
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sea'’®, but from then until 1983 it was considered a war risk''*. Since 1983, it has
been considered as a peril of sea again, and since 2005, due to the increase in
piracy incidents, it has started to be evaluated within the scope of war risks
again'". Today, it is seen that piracy is included both in insurance contracts that
cover perils of sea''® and in insurance contracts that cover war risks'"’.

Finally, some risks, even if they are war risks, are excluded from the scope of
war risk policies in practice due to the enormity of the risk''®. In this context, the
use of nuclear weapons''® and losses arising from wars between the permanent

Monetaca & Carystuiaki v Motor Union Insurance Company Ltd [1923] 14 L1 L Rep 48
<https://www.i-law.com/ilaw/doc/view.htm?id=138314> accessed 01.02.2024.

113 Haehl (n 2) 311; Davey, Davey and Caplin (n 1) 164; Celik Partal (n 3) 120. Following the
Spanish civil war, an approach was adopted to consider maritime banditry within the scope of
war risk due to uncertainties about the motive of the risk see Soyer (n 5) 201; Hudson, Madge
ve Sturges (n 3) 367.

114 Hudson, Madge and Sturges (n 3) 109, 367-368; Celik Partal (n 3) 121.

115 Hudson, Madge and Sturges (n 3) 109, 170, 368. Also see The International Underwriting
Association, ‘Violent Theft Piracy And Barratry Exclusion 011195° JH2005/047 (17.10.2005)
<https://www.iua.co.uk/IUA_ Member/Clauses/eLibrary/Clauses_Summary.aspx?Document
Key=277B3702-D76C-48B6-8FAB-C93E0A90CIEC> accessed 01.02.2024; <https://icc-
ccs.org/piracy-reporting-centre/live-piracy-report> accessed 01.02.2024.

116 As example see Institute Time Clauses — Hulls (01.11.1995) cl 6.1.5; International Hull
Clauses (01.11.2003) cl 2.1.5; Institute Time Clauses Freight (01.11.95) cl 7.1.5; Institute
Fishing Vessels Clauses (20.07.1987) cl 6.1.5; Institute Yacht Clauses (01.11.1985) cl 9.1.4;
Institute Cargo Clauses (4) (01.01.2009) cl 6.2, Hudson, Madge and Sturges (n 3) 92ff. In
practice, in cases that are not covered by the standard insurance contract, the parties may
specifically agree (kidnap & ransom clauses) to include maritime banditry within the scope of
coverage also see Hudson, Madge and Sturges (n 3) 371; Herculito Maritime Ltd and others v
Gunvor International BV and others [2024] UKSC 2
<https://caselaw.nationalarchives.gov.uk/uksc/2024/2> accessed 01.02.2024.

7 Hudson, Madge and Sturges (n 3) 375-376; Celik Partal (n 3) 121. As example also see
American Institute Hull War and Strikes Clauses (29.09.2009), Hudson, Madge and Sturges
(n 3) 375; CEFOR (n 87) ¢l 2.9.

For an example of circumstances that are excluded from coverage in war risks policies
(Institute War Clauses (Cargo) (01.01.2009) cl 3.7) can also be specifically covered by the
parties, see Institute Additional Expenses Clauses (Cargo - War Risks) (01.07.1985), Hudson,
Madge and Sturges (n 3) 356.

In practice, under the Institute War Clauses (Cargo) (01.01.2009), hostile, aggressive use of
nuclear weapons is excluded from coverage, while under the Institute Strikes Clauses (Cargo)
(01.01.2009), the use of nuclear weapons is excluded from coverage, see Davey, Davey and
Caplin (n 1) 22, 25.
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member states of the United Nations Security Council are excluded from the
scope of war risk policies'*.

c. Contract Interpretation and Allocation of Loss

In the event of a loss to the insured interest, the risk giving rise to the loss or the
degree of causal link between the risk and the loss determines whether or not the
insurer is liable or which insurer is liable. In practice, when a loss occurs, it may
be difficult in some cases to determine which of the marine and war insurance
should cover the loss'?'. The first of these situations is the inability to determine
how the loss occurred'?%. For example, it was difficult to determine whether the
losses incurred during the Second World War in the United States arose from
perils of sea or war risks, so approximately four hundred damage files were
resolved through an agreement'”. Another situation is that, although it is
possible to determine how the event that caused the damage in the concrete case
occurred, it 1s controversial within which risk this event should be evaluated. The
way in which a risk is expressed in the policy may be important in terms of the
scope of a covered or exempted risk. For example, even the punctuation marks
used where the risk is mentioned in the policy may be determinative in terms of
scope'**. Moreover, the scope of risk and the interpretation of the wording used
to describe the risk may change over time'?*. In addition, it may be accepted that
the loss will remain within the scope of marine insurance on the grounds that the

120 As example see Institute War and Strikes Clauses Hulls cl 5.1.1; Institute War and Strikes
Clauses Freight cl 4.1.1, Institute War and Strikes Clauses Containers cl 5.1.2, Institute War
and Strikes Clauses Cargo Stored Afloat (01.05.2016) cl 3.9, Davey, Davey and Caplin (n 1)
26. According to the 1951 Ottawa Treaty, an attack against a NATO member state is deemed
to be an attack against other NATO member states (Law No. 6375, OG 20.03.1954/8663).
Therefore, in the event of a war between a NATO member state and a non-NATO member
state that is a permanent member of the United Nations Security Council, it is useful to specify
whether this risk is covered by the policy. This is particularly important today in the case of
Ukraine's membership of NATO.

Trine-Lise Wilhelmsen, ‘Marine Insurance Cover for Detainment of Vessels by A Foreign
State - The Team Tango Case’ in D. Rhidian Thomas (ed), The Modern Law Of Marine
Insurance, Vol 5 (Informa 2023) 190, 211; Konfidan (n 3) 38, 51; Danoff (n 2) 71; Haehl (n
2) 280-281, fn 19; C. (n 3) 213-214; Izell (n 4) 283-284; Hodges (n 5) 559; Merkin (n 8) 72.
122 Davey, Davey and Caplin (n 1) 251; Merkin (n 8) 83.

123 See  Overall War-Marine Risk Settlement Agreement, 1945 AMC 1014
<https://advance.lexis.com/api/permalink/f818e211-cb64-43e8-b3c0-
7436176371c0/?context=1516831> accessed 01.02.2024; Haehl (n 2) 284, fns 40-41.

Davey, Davey and Caplin (n 1) 5. For an example of an administrative decision determining
which acts are considered terrorist risks, this administrative decision is final and cannot be
appealed to the judiciary see Staring (n 28) 1392.

125 Davey, Davey and Caplin (n 1) 31, 125; Haehl (n 2) 293.
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elements required for war risk are not present in the event of the loss'*. Finally,
in practice, it is controversial as to which of the maritime risks and war risks
should be considered in certain situations'?’. For example, whether an
interference with a ship based on an administrative decision arising from customs
or environmental legislation or a judicial decision is considered outside the scope
of war risk coverage'?® or constitutes a risk of detention within the scope of war
risk coverage depends on the circumstances of the concrete case'?’.

Another important issue in terms of the coverage of the damage between the war
risks policy and the marine policy is the causation between the risk and the
damage'*. The first problem in this regard is that there is no uniformity in
international practice as to the degree of causal link'*'. Another issue is that both
perils of sea and war risks may together cause a loss'*?. In other words, there may
be a common causal link between the risks and the loss. In practice, the general
approach in war risk policies is to limit the insurer's liability to the damages
arising directly from the war risk'**. However, there are also insurance special

126 Davey, Davey and Caplin (n 1) 68; Anonymous, ‘Allocation of Risk’ (n 4) 674/, Hodges (n
5) 560; Bennett (n 13) 405, para 13.06. For a sample dispute in this regard also see Yorkshire
Dale Steamship Company Limited v Minister of War Transport (n 100); Panamanian Oriental
Steamship Corporation \% Wright [1970] 2 Lloyd’s Rep 365
<https://vlex.co.uk/vid/panamanian-oriental-steamship-corporation-793152841>  accessed
01.02.2024.

127 Bennett (n 13) 449, para 14.29, 481, para 15.79.

128 Related risks are excluded from the scope of coverage in practice. As example see DTV War
Clauses 1977 cl 1.2, Pinckernelie (n 71) 55.

129 Davey, Davey and Caplin (n 1) XV; Merkin (n 8) 72; Wilhelmsen (n 121) 189ff. For a sample
dispute in this regard also see Panamanian Oriental Steamship Corporation v Wright (n 126);
Incorporated General Insurances Ltd v AR Shooter T/A Shooter’s Fisheries ‘Morning Star’
[1987] 1 Lloyd’s Rep 401 <https://www.i-law.com/ilaw/doc/view.htm?id=150642> accessed
01.02.2024; Melinda Holdings SA v Hellenic Mutual War Risks Association (Bermuda) Ltd
[2011] 2 Lloyd’s Rep 141 <https://vlex.co.uk/vid/melinda-holdings-sa-v-793973477>
accessed 01.02.2024.

130 For detailed information see Danoff (n 2) 81; UNCTAD (n 4) 24; Merkin (n 8) 72; Galyean (n
28) 319; Giirses (n 112) 149ff; Seker (n 7) 214ff; Konfidan (n 7) 233ff; M. Fehmi Ulgener,
Deniz Sigortacisimin Sorumlulugu -Causa Proxima- (Der 2021) 171f.

131 Davey, Davey and Caplin (n 1) 141; Haehl (n 2) 289-290; Ulgener (n 130) 32-33; Samim
Unan, ‘Some Problems Related to Causation in Turkish Insurance Law’ Aysegiil Bugra (ed),
Causation in Insurance (On Iki Levha 2018) 71, 75. Also see Standard Oil Co of New Jersey
v United States (n 29).

132 Wilhelmsen (n 121) 201, 206; Seker (n 7) 215, 218.
133 Merkin (n 8) 73; Konfidan (n 3) 47; Seker (n 7) 223.
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conditions that stipulate that the insurer providing coverage for war risks shall
be liable in case of common causation and the conditions thereof'**,

4. Determination of Premium

The amount of premium to be charged for insurance and reinsurance coverage
for marine war risks may vary depending on the geographical scope of the
coverage. In practice, while providing coverage, additional premiums may be
demanded"** for regions where war risks are high'*°. If the ship passes through
or is present in these regions, an additional premium must be paid in order to
benefit from the coverage against war risks'*’. The determination of the relevant
regions can also be made after the conclusion of the contract; in this case, the
insured is given a period of time to pay the additional premium or to terminate
the contract'®®. It is also possible to stipulate maximum limits in terms of
premium in war risk policies'*.

In terms of governmental reinsurance, coverage can be provided against war
risks without premium or in exchange for a conditional premium. In the USA,
according to 10 USCA § 2645, the Department of Transportation may provide
insurance and reinsurance coverage against war risks for ships belonging to the
Department of Defense without premium'*. In the UK, according to Articles 12-
14 of the Reinsurance Act 1988, insurance companies are not obliged to pay
premiums unless a notice for the payment of premiums is given'*'. According to
Article 13 of the Reinsurance Act 1988, in the event of Queen's Enemy Risks
requiring reinsurance coverage, the Minister of Commerce shall give a special

13 See CEFOR (n 87) cl 2.14.
135 Davey, Davey and Caplin (n 1) 14-15.

136 Tn practice, these regions may be determined by insurers or associations of insurers. For

example see <https://www.lmalloyds.com/Ima/jointwar>,
<https://www.nepia.com/circulars/class-3-war-risks-additional-premium-areas-3/>,
<https://www.swrm.sg/high-risk-areas/>, <https://www.ukwarrisks.com/ap-areas/;

https://watchlists.ihsmarkit.com/watchlists-viewer> accessed 01.02.2024.

137 See Munich Re Syndicate Limited, ‘Cargo War and Strikes Update’ (20.10.2023)
<https://www.munichre.com/syndicate457/en/news-insights/Insights/cargo-war-and-strikes-
risk-update-oct23.html> accessed 01.02.2024.

Davey, Davey and Caplin (n 1) 14.

139 As example see 46 CFR § 308.200 (n 39).

140 See <https://www.law.cornell.edu/uscode/text/10/2645> accessed 01.02.2024.
141 Bennett (n 13) 488, para 16.15; Davey, Davey and Caplin (n 1) 277.
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premium notice'**

to the contracting parties if the risk is limited to a certain
region, or a general premium notice'* if the risk is on a global scale. According
to Article 15-17 of the 1988 Reinsurance Agreement, the Minister of Commerce
is authorized to determine the amount of premium'*. However, while
determining the amount of premium, the opinions of the insurers party to the

contract should be taken'®.

Under Turkish law, the President of the Republic under Article 33/A-2 of Law
No. 5684 or the Minister under Article 33/A-10 of Law No. 5684 may provide
premium-free governmental reinsurance against marine war risks. This is
because the relevant paragraphs clearly stipulate that reinsurance may be
provided in return for a premium'*® or without a premium. If it is decided to
provide coverage in return for a premium, the amount of the premium is
determined by the person providing the coverage. If the governmental
reinsurance is provided by the SRMC, the amount of premium is determined by
the Board of Directors of the SRMC.

5. Other Matters Related to Reinsurance

Some records commonly used in reinsurance contracts are also important for
governmental reinsurance of war risks. The first of these is the control records.
According to the control records in reinsurance contracts, the insurance company
is obliged to obtain the approval of the reinsurer or act in accordance with its
instructions while providing insurance coverage or engaging in legal transactions
related to the insurance contracts to which it is a party'*’. It is observed that

142 To date, during the Korean War (1950-1953), the Suez Crisis (1956) and the Falklands War
(1982), special premium notifications were made for the relevant regions, see Bennett (n 13)
488, fn 22.

Bennett (n 13) 488, para 16.15. In practice, general premium notifications have not yet been
made, also see Davey, Davey and Caplin (n 1) 279.

As far as can be ascertained, no premium claims have been made under the Agreement since
2003, see Department for Transport, ‘Marine and Aviation Insurance (War Risks) Fund
Account: Annual Report’ (2003-2023) <https://www.gov.uk/government/collections/dft-
annual-reports-and-accounts#marine-and-aviation-insurance-(war-risks)-fund> accessed
01.02.2024.

Davey, Davey and Caplin (n 1) 277.

Article 33/A-2 of Law No. 5684 stipulates whether the reinsurance coverage “may be provided
in return for a charge” and Article 33/A-10 stipulates “whether a charge is received in return”.
In our opinion, it would have been more appropriate if the term “premium” had been used
instead of the term “charge”.

147 For detailed information see Kogak (n 60) 121, 185ff.

143

144
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control registers are also used in practice with respect to governmental
reinsurance of war risks. For example, in the UK, according to Articles 1-3 and
18-21 of the Reinsurance Agreement of 1988, insurers are required to obtain the
approval of the Minister before providing insurance coverage against war risks
that would fall within the scope of the Agreement'*®. In contrast to control
registers, national regulations or reinsurance contracts may provide that the
insured of the insurance company may apply directly to the reinsurer (cut-
through). For instance, in the UK, according to Article 4 of the War Risk Act of
1952, the insured of the insurance company may apply directly to the Board of
Trade for claims covered by governmental reinsurance under certain
conditions'*’.

Another issue that may be included in governmental reinsurance contracts
against war risks is the constructive total loss of the ship. In the event that the
ship cannot be used for a certain period of time due to a war risk such as
detention, it may be accepted that a constructive total loss has occurred'®. In
international practice, English law provides a twelve-month period for
constructive total loss'’!, while German law recognizes a six-month period'**. In
the Scandinavian countries, while a twelve-month period was accepted until
2019, this period was reduced to six months with the amendment made in 2019;
in 2023, due to the impact of the Ukraine-Russia War, the twelve-month period
was accepted again'®®. In Turkish law, it is stated that there is no provision in the
legislation in force in case of total loss, and in case of dispute, the judge may
solve the problem by creating law by taking into account the abrogated
legislation and international practice'**.

Finally, in governmental reinsurance contracts against marine war risks, it would
be beneficial to determine the currency'> to be taken as the basis for premium

148 Davey, Davey and Caplin (n 1) 278. Regarding the Minister may give a general approval for
insurance companies to provide coverage Bennett also see (n 13) 488, para 16.15.
For the same content see Merkin (n 8) 140.

Davey, Davey and Caplin (n 1) 151. For a sample dispute, also see Owners of the Bamburi v
Compton  (The  Bamburi) [1982] 1 Lloyd’s Rep 312  <https://www.i-
law.com/ilaw/doc/view.htm?id=148111> accessed 01.02.2024.

151 Davey, Davey and Caplin (n 1) 114, 230.

152 German General Rules of Marine Insurance (ADS) cls 73, 121, Pinckernelie (n 71) 30, 39.
153 See CEFOR (n 87) cl 15.11.

154 Unan (n 73) 139, 147.

155 For example, according to Articles 9-11 of the 1988 Reinsurance Treaty in the UK, reinsurance
coverage can be provided in different currencies for war risks covered by non-Queen's Enemy

149
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and indemnity payments, the form requirements regarding the declarations and
termination notices'>® to be made by the parties to each other, and whether the

dispute can be resolved through arbitration'”’ in case of dispute.

CONCLUSION

There is an absolute truth to the legacy of wars: full graves and empty statues.
Insurance and reinsurance can neither prevent wars nor their legacy left behind.
However, they can serve an important function in mitigating the socio-economic
problems and compensating the material damage caused by wars. In practice, the
realisation of this function largely depends on governments to provide the
relevant coverage.

The first important issue regarding the granting of sovereign reinsurance for
marine war risks is the authorization of a specialized unit or institution to grant
the coverage. In comparative law, although the head of state or a minister may
be authorized in terms of governmental reinsurance, it is observed that the
granting of coverage is carried out by a specialized institution. With the same
approach in Turkish law, we believe that it would be appropriate for the SRMC
to be authorized to grant governmental reinsurance for war risks. In this context,
according to Article 33/A-2 of Law No. 5684, marine war risks should also be
included in the scope of activities of the SRMC.

Another important issue in terms of governmental reinsurance of marine war
risks is defining the scope of war risks and which risks are classified as war risks.
In addition, the scope, conditions, rights, and obligations of the parties should be
predictable. In international practice, there is no uniform practice on the scope
of war risks, which risks are to be considered as war risks, and the contractual

Risks. However, during wartime, reinsurance coverage can only be granted in British Pounds
Sterling, and it is stipulated that the debts related to the guarantees previously granted in other
currencies shall be settled by converting them into British Pounds Sterling, see Davey, Davey
and Caplin (n 1) 277.

For example, according to Article 4.2 of the German DTV War Clauses 1977, a notice of
termination may be given through the official gazette regarding the security provided by the
state. In terms of the effective date of the notice of termination, there are periods of 2 or 7 days
in practice, see Pinckernelie (n 71) 53, 57; Davey, Davey and Caplin (n 1) 22, 278; CEFOR (n
87) cl 15.8.

For example, in the UK, according to Article 31 of the Reinsurance Treaty of 1988, disputes
exceeding the insurance value of ships can be resolved through arbitration, while for other
disputes, litigation is the rule, see Davey, Davey and Caplin (n 1) 278.
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rights and obligations of the parties. Moreover, Tiirkiye's geopolitical conditions
necessitate a comprehensive regulation in this regard.

Therefore, Turkish law should regulate which risks are to be considered as war
risks, the conditions for the provision of coverage, and the rights and obligations
of the parties. Some of these provisions may be regulated by law, while others
may be stipulated in secondary regulations or as general terms and conditions.
In our opinion, it would be systematically more appropriate to regulate the
matters that should be regulated by law through a special act or through the
reorganization of Law No. 4911, instead of regulating them under Law No. 5684.
It would be beneficial to take into account the regulations in comparative law
and the common practice on insurance special terms and conditions during the
legislative process.
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