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Oz

1951 tarihli Multecilerin Hukuki Statiisiine Dair Cenevre Sozlesmesi uluslararasi hukuk cergevesinde sekillenen uluslararasi
koruma rejiminin baglayici temel kaynagini olusturmaktadir. Bu nitelik, S6zlesme’ye cinsiyet temelli zulme karsi bagvurulacak
ilk kaynak olma 6zelligini kazandirmakta; multeci statiisi, cinsiyet temelli zuliim karsisinda bireye uluslararasi koruma sunan
temel arag olmaya devam etmektedir. Ancak 1951 tarihli Cenevre Sozlesmesi’nde 6ngorilen 6lgltlerin normatif temelde
genisletilmemis olmasi, bireylerin temel hak ve 6zgirliklerini glivence altina alan insan haklari sézlesmelerinin nihayetinde
ozel bir koruma statiisii dngérmemesi, ozellikle cinsiyet temelli zulim karsinda mdlteci taniminin disinda kalan bireyler
icin 6ngoriilen ve bu niteligi itibariyle tamamlayici olarak adlandirilan statdlerin varhigini gerekli kilmistir. Galismada ise bu
dogrultuda cinsiyet temelli zulme karsl, uluslararasi hukukta ve Tirk hukukunda saglanan koruma statiilerine odaklaniimaktadir.
Bu kapsamda 1951 tarihli Cenevre Sozlesmesi, 1967 tarihli Miiltecilerin Hukuki Stattistine iliskin Protokol, Sézlesme ve
Protokol’in uygulanmasina yén vermesi sebebiyle BMMYK uygulamalari ve tamamlayici koruma statiisiine yer vermesi
sebebiyle Avrupa Birligi Vasiflandirma Direktifi (2011/95/EU) ve Turk mevzuati gergevesinde 6ngérilen koruma rejimleri
bakimindan degerlendirilmektedir.
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Abstract

The 1951 Geneva Convention Relating to the Status of Refugees constitutes a fundamental binding source within the
international protection regime under international law. This qualification makes the Convention the primary legal framework
for addressing gender-based persecution, and the refugee status remains the main instrument offering international protection
to individuals subjected to such persecution. However, the fact that the criteria stipulated in the Geneva Convention of 1951
have not been expanded normatively and that human rights conventions guaranteeing fundamental rights and freedoms do
not specifically establish a distinct protection status has led to the creation of complementary/subsidiary protection statuses.
These are particularly relevant for individuals who fall outside the formal definition of a refugee yet still face gender-based
persecution. This study focuses on the protection statuses provided under international law and Turkish law in cases of
gender-based persecution. It specifically evaluates the 1951 Geneva Convention, the 1967 Protocol Relating to the Status of
Refugees, UNHCR practises guiding the implementation of these instruments, and the European Union Qualification Directive
(2011/95/EU), which includes complementary protection. These legal frameworks are assessed in the context of Turkish
legislation, providing a comprehensive overview of the protection regimes in place.
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Extended Summa
The Convention Relating to the Status of Refugees, which contains concrete

provisions for persons in need of international protection, defines refugee status and
sets the basic standards for obtaining this status, is the first source to be used against
gender-based persecution. Although the provision of the Convention limits the sources
of fear of persecution to certain grounds and gender, which constitutes one of the
largest groups in the face of such persecution, is not listed among the grounds that may
give rise to the fear of persecution, it is widely accepted that gender has a determining
effect on the form and causes of treatment constituting persecution, and in this context,
it is foreseen that the correct interpretation of the article will not exclude the concept of
gender. Therefore, the refugee status remains the main instrument offering international
protection to individuals against gender-based persecution. However, the fact that the
criteria stipulated in the Geneva Convention of 1951 have not been expanded on a
normative basis and that human rights treaties guaranteeing the fundamental rights
and freedoms of individuals do not ultimately provide for a special protection status
necessitates the existence of statuses called complementary protection/subsidiary
protection, especially for individuals who fall outside the definition of refugee in the
face of gender-based persecution. The so-called complementary protection/subsidiary
protection statuses extend the protection granted to the individual by both stretching
the concept of persecution/(reducing it to the level of serious harm) and not limiting it
to certain grounds. However, it should be noted that the emergence of complementary/
subsidiary forms of protection as a result of the need to offer protection to persons who
are not refugees leads to the conclusion that the refugee status acts as a threshold in
the assessment of this protection. If, because of assessment, the person has not been
able to obtain refugee status, it is accepted that only then should an assessment be
made in terms of complementary/subsidiary protection. This acceptance is not only
a consequence of the nature of the complementary/subsidiary protection status but
also a requirement of the state party to the Geneva Convention of 1951 to fulfil its
international obligations. This is because complementary/subsidiary protection statuses
are largely based on national legal regulations. The existence of complementary/
subsidiary protection statuses on a national basis not only weakens the protection
provided to the individual but also causes the boundaries of the envisaged protection to
diverge, thus making state practises in this direction less uniform. This situation raises
the need to regulate complementary/subsidiary protection statuses by an international
convention. This is because an international convention granting protection status to an
individual significantly affects/expands the scope of the rights and freedoms granted to
these individuals and ultimately offers a stronger protection as it puts states under an
international obligation in the light of the independent nature of human rights treaties
from the principle of reciprocity. At this point, the Istanbul Convention comes to the
fore in terms of emphasising the protection offered against gender-based persecution.
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The Istanbul Convention implicitly extends the protection provided by the 1951
Geneva Convention and complements the protection provided by the 1951 Geneva
Convention by facilitating access to international status despite gender-based
persecution. The Istanbul Convention gives a normative character to the complementary
protection against gender-based persecution on an international basis and serves to
transform protection into an international obligation for states. As a party to the Geneva
Convention of 1951, Turkey’s legislation on foreigners’ law is regulated in line with
the provisions of the Convention. The refugee status under Article 61 of the Law on
Foreigners and International Protection (No. 6458) is defined within the scope of the
Geneva Convention of 1951. The international protection statuses regulated in Article
62 (conditional refugee status) and Article 63 (subsidiary protection status) are based
entirely on Turkey’s domestic legislation and are not covered by the Convention.
Under Article 63, before a person can be examined for subsidiary protection status, an
examination under Articles 61 and 62 must have been conducted. However, in practise,
applications are evaluated without following this order. This is a clear violation of the
Law on Foreigners and International Protection (No. 6458) and the Geneva Convention
of 1951. Asylum applications must first be examined in terms of (conditional) refugee
status. As a result of the lack of detailed explanations of the concepts of “serious harm”
and “persecution” in the Law on Foreigners and International Protection (No. 6458),
the issue of who will be granted subsidiary protection status in practise and under what
standards and principles becomes unclear. Further clarification of the content of these
concepts in the law would contribute to the situation.

The study also examines the cases of individuals fleeing the armed conflict in
Ukraine, especially those who have experienced sexual violence. These individuals,
particularly women, may qualify for asylum under the Geneva Convention on the
grounds of membership in a particular social group. However, one of the critical
challenges in the asylum process is the difficulty refugees face in articulating their
experiences during interviews. This can result in their inability to demonstrate the
fear of persecution necessary to obtain refugee status. The study emphasises that
fear should be assessed objectively, recognising that even if an individual’s fear
appears less intense than average, it does not negate the existence of persecution or
a credible risk thereof. Decisions on whether gender-based violence falls within one
of the five grounds under the Geneva Convention of 1951 are examined in relation
to applications based on domestic violence, sexual assault, sexual orientation, certain
surgical interventions on genitalia and forced marriage. It is concluded that in these
applications based on sexual violence, whether the applicants have been persecuted
on account of their membership of a particular social group should be addressed
as a matter of priority. Cases where people seek asylum in Turkey not individually
but through a mass migration movement are discussed separately in the study. In
this regard, there are persons who should be granted temporary protection status in
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accordance with the Temporary Protection Regulation. Under Provisional Article 1 of
the Temporary Protection Regulation, temporary protection status is granted to persons
who came to Turkey “as of 28.04.2011 due to the events that occurred in the Syrian
Arab Republic”. Therefore, persons covered by the Regulation cannot be included
in the individual application process, even if they are victims of sexual violence.
However, in our opinion, it is right to criticise the fact that the Regulation, rather than
the law, stipulates this issue.
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Giris

1951 tarihli Miiltecilerin Hukuki Statiisiine Dair Cenevre Sézlesmesi', uluslararasi
korumaya ihtiyaci bulunan kisiler agisindan somut hiikiimler i¢ceren; miilteci tanimina
yer vererek bu statiiniin elde edilmesi i¢in temel standartlar1 belirleyen, bu minvalde
birgok bolgesel nitelikli diizenlemeye onciiliik eden evrensel nitelikli bir diizenlemedir?.
Sozlesme, bu yoniiyle uluslararasi hukuk ¢ercevesinde sekillenen uluslararasi koruma
rejiminin baglayici temel kaynagini olusturmaktadir®. Bu nitelik, S6zlesme’ye cinsiyet
temelli zulme kars1 bagvurulacak ilk kaynak olma 6zelligini kazandirmakta; miilteci
statiisii, cinsiyet temelli zuliim karsisinda bireye uluslararasi koruma sunan temel
ara¢ olmaya devam etmektedir. Ancak bireye uluslararasi alanda koruma saglayan
miilteci statiisii, nihayetinde insan haklar1 hukukunun bir pargasin1 teskil ettiginden
bu alanin gelisen yapisina paralel olarak dinamik bir kavram olmak zorundadir®.
Birlesmis Milletler Miilteciler Yiiksek Komiserligi’nin (BMMYK)’ kurumsal alaninin
Birlesmis Milletler Genel Kurul karari ile fiili olarak genisletilmesine® ragmen 1951
tarihli Cenevre Sozlesmesi’nde yer alan miilteci statiisii taniminin, tarihi ve cografi
sinirlamalarin kaldirilmasi disinda sabit kalmasi, BMMYK ’nin fiili sorumluluklari
ile devletin uluslararasi yiikiimliiliikleri arasinda bir bosluk yaratmistir’. Insan haklar
sozlesmeleri ile sunulan koruma bu boslugu bir bigimde doldursa da nihayetinde

1 Convention Relating to the Status of Refugees, (adopted 28 July 1951, entered into force 22 April 1954) 189 United Nations
Treaty Series (UNTS) 137. Tiirkiye Sozlesme’yi, 24 Agustos 1951 tarihinde imzalamistir. 9 Agustos 1961 tarih ve 359 sayili
Miiltecilerin Hukuki Durumuna Dair S6zlesme’nin Onaylanmasi Hakkinda Kanun ile onaylanmasi uygun bulunan Sozlesme,
Kanun ekinde 5 Eyliil 1961 tarih, 10898 sayili Resmi Gazete’de yayinlanmistir. S6zlesme, 30 Mart 1962 tarihinde Tiirkiye
bakimindan uluslararasi alanda yiiriirliige girmistir. Tiirkiye, S6zlesme’nin “miilteci” taniminin yapildigi ilk maddesini “/
Ocak 1951 'den evvel Avrupa’da cereyan eden hadiseler” seklinde anlamakta oldugunu belirten beyanla taraf olmustur.
Beyaninda miilteci statiislinii sadece Avrupa’da meydana gelen olaylar sonucunda iltica talep eden kisilere taniyacagini
bildirmistir. Sozlesme ¢alismada “1951 tarihli Cenevre Sozlesmesi” olarak kisaltilacaktir. 1967 tarihli Miiltecilerin Hukuki
Statiisiine iligkin Protokol ile ise S6zlesme’de yer alan zamansal sinirlamalar kaldirilmig; ancak cografi sinirlama ile kabul
eden devletlere bunu devam ettirebilme imkani taninmustir (Protocol relating to the Status of Refugees, (adopted 31 January
1967, entered into force 4 October 1967) 606 UNTS 267.

2 Ahmet Hamdi Topal, Miilteci Hukuku ve Silahl: Catisma Kaynakli Siginmacilar (On iki Levha 2019) 40.
Topal (n 2) 67.

4 Sozlesme’nin baslangi¢ boliimiinde 1948 tarihli Evrensel insan Haklar1 Bildirisi’ne yapilan agik atif, miilteci taniminin
insan haklari ilkeleriyle birlikte gelistirilmesi niyetinin ve insan haklar1 hukukunun Sézlesme’nin yorumlanmasinda ve
uygulanmasinda bir arag¢ olmasi gereginin bir gostergesi olarak kabul edilmektedir. Elihu Lauterpacht/ Daniel Bethlehem,
“The scope and content of the principle of non-refoulement: Opinion’, Refiigee Protection in International Law- UNHCR s
Global Consultations on International Protection, Erika Feller, Volker Tiirk, Frances Nicholson (Eds.) (Cambridge University
Press 2003) 113, para 75.

5 BMMYK, Taraf devletlerce 1951 tarihli Cenevre Sozlesmesi’nin uygulamasini izlemek, miiltecilere koruma saglamak ve
sorunlarina ¢dziim bulmak amaciyla Birlesmis Milletler tarafindan gérevlendirilmis siyasi olmayan bir uluslararasi kurulus
olarak tanimlanmaktadir. BMMYK nin yetki, gorev ve orgiitsel yapilanmasi, Birlesmis Milletler Genel Kurulu tarafindan
1950 y1linda kabul edilen BMMYK Tiiziigii'nde belirlenmistir. Bkz. General Assembly-Fifth Session, 428 (V) Statute of the
Office of the United Nations High Commissioner for Refugees < https://documents.un.org/doc/resolution/gen/nr0/060/26/
pdf/nr006026.pdf?token=053tx AKpuQm4apbEVwv&fe=true> 23 Subat 2024.

6  UNGA, A/RES/1167(X1I) of 26 November 1957 (Chinese refugees in Hong Kong); A/RES/1388(X1V) of 20 November
1959 (Report of the United Nations High Commissioner for Refugees); A/RES/1499(XV) of 5 December 1960 (Report
of the United Nations High Commissioner for Refugees); A/RES/1673(XVI) of 18 December 1961 (Report of the United
Nations High Commissioner for Refugees) <https://research.un.org/en/docs/ga/quick/regular/79> 12 Eyliil 2024.

7 Guy S. Goodwin-Gill, ‘The Language of Protection’ (1989) 6(1) Int’l J. Refugee 6, 12; Jane McAdam, Complementary
Protection in International Refugee Law (Oxford University Press, 2007) 41.
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sozlesmeler bu kisilere 6zel bir statii tanimamaktadir®. Bu durumsa bir bigimiyle 1951
tarihli Cenevre Sozlesmesi ile 6ngdriilen miilteci taniminin diginda kalan kimseler
bakimindan yeni bir statili yaratilmasi ihtiyacini ortaya ¢ikarmaktadir. S6zlesme’nin
hazirlik ¢alismalarina bakildiginda S6zlesme taraflarinin da zaman i¢inde boyle bir
gerekliligin ortaya ¢ikabilecegine isaret ettigi goriilmektedir. Hazirlik ¢alismalarinda
sunulan bir¢ok taslak metnin miilteci statiisiiniin, Birlesmis Milletler Genel Kurulu’nun
Onerileri dogrultusunda genisletilebilecegi yoniinde hiikiim igermesi’, S6zlesme
taraflarinin S6zlesme hikkmii geregince miilteci statiisii disinda kalan kisilere ikame
bir koruma sunma niyetinin ve uluslararas1 koruma statiisii taninmas1 baglaminda
ongoriilen dlgiitlerin zaman i¢inde ortaya ¢ikan birtakim gereklilikler 6l¢iisiinde
degisebilecegine iligkin kabullerinin bir gostergesidir'®. Ancak s6z konusu taslak
metinlerin S6zlesme hitkmiine dontismemis ve 1951 tarihli Cenevre S6zlesmesi’nde
ongoriilen olgiitlerin normatif temelde genisletilmemis olmasi, -miilteci statiisii
baglantili- bu statii ile 6ngdriilen unsurlar temelinde tamamlayici koruma statiilerinin
dogumunu hazirlamistir. Bu ¢ergevede ‘tamamlayict koruma’, 1951 tarihli Cenevre
So6zlesmesi ile arasinda hukuki bir bag ya da iliskiyi ifade etmekten ziyade, kisiye
So6zlesme’den farkli bir hukuki yiikiimliilik temelinde saglanan korumay: ifade
etmektedir!'. Tamamlayici koruma statiileri, 1951 tarihli Cenevre S6zlesmesi’ni
referans alsa da biiylik 6l¢iide devletlerin ulusal hukuk diizenlemeleri temelinde ortaya
citkmakta ve bireye cinsiyet temelli zuliim karsisinda sunulan korumada 6nemli bir
rol tistlenmektedir.

Calisma ise temel olarak cinsiyet temelli zulme kars1 bireye uluslararasi hukukta
ve Tiirk hukukunda saglanan koruma statiilerine odaklanmaktadir. Bu sebeple cinsiyet
temelli zuliim ve ayrimcilig1 konu alan insan haklar1 sézlesmeleri ¢alisma kapsami
disinda birakilmistir. Caligmada cinsiyet temelli zulme kars1 bireye saglanan statiileri,
evrensel niteligi haiz olmasi, giiniimiiz itibariyle kabul gérmiis “miilteci” statiisiiniin
temel Olgiitlerini saptamasi ve bolgesel diizenlemelere biiyiik 6l¢iide kaynaklik etmesi
sebebiyle 1951 tarihli Cenevre Sozlesmesi, 1967 tarihli Miiltecilerin Hukuki Statiistine
fliskin Protokol'?, S6zlesme ve Protokol’iin uygulanmasina yon vermesi sebebiyle

8  Kisilere uluslararasi koruma statiisii verilmesi ulusal nitelikli 6zel diizenlemelerle gergeklestirilmektedir. Bu durumsa devletin
bu alandaki yiikiimliiliiklerinin tetiklenmesini zayiflatmakta ve bu kimselere taninan hak ve 6zgiirliiklerin kapsamini da
o6nemli 6l¢lide etkilemektedir. McAdam (n 7) 12.

9 UN Economic and Social Council, ‘Provisional Draft of Parts of the Definition Article of the Preliminary Draft Convention
Relating to the Status of Refugees, Prepared by the Working Group on this Article, (E/AC.32/L.6) (23 January 1950) <https://
www.refworld.org/legal/leghist/ahcrsp/1950/en/42439>; ‘Corrigendum to the Proposal for a Draft Convention Submitted by
France, (E/AC.32/L.3/Corr.1) (18 January 1950) <https://www.unhcr.org/publications/ad-hoc-committee-statelessness-and-
related-problems-corrigendum-proposal-draft>; Ad Hoc Committee on Statelessness and Related Problems, United States
of America: Addendum to (E/AC.32/L.4) (19 January 1950); Ad Hoc Committee on Statelessness and Related Problems,
Decisions of the Committee on Statelessness and Related Problems Taken at the Meetings of 31 January 1950 (E/AC.32/L.20)
<https://www.unhcr.org/publications/ad-hoc-committee-statelessness-and-related-problems-decisions-committee-10>; Draft
Convention Relating to the Status of Refugees : decisions of the Working Group taken on 9 February 1950 (E/AC.32/L.32)
<https://digitallibrary.un.org/record/731059?v=pdf> 12 Eyliil 2024.

10 McAdam (n 7) 35-9.
11 McAdam (n7) 2.
12 Protocol relating to the Status of Refugees, (n 1).
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BMMYK uygulamalar1 ve tamamlayici koruma statiisiine yer vermesi sebebiyle
Avrupa Birligi Vasiflandirma Direktifi (2011/95/EU)" ve Tiirk mevzuati ger¢evesinde
ongoriilen koruma rejimleri bakimindan degerlendirilmektedir. S6z konusu
diizenlemeler ¢ercevesinde cinsiyet temelli zulme karsi koruma ile iliskilendirildigi
kadariyla miilteci statiislinlin elde edilmesinde ongoriilen Olciitlere yer verilmektedir.

Bu kapsamda ¢alismanin ilk boliimiinde 6ncelikli olarak S6zlesme’nin miilteci
tanimin1 yapan ilk maddesinin, cinsiyete dayanan/yonelik zuliim perspektifinden
yorumlanmasina odaklanilmaktadir. Cinsiyet ve belirli toplumsal gruba mensubiyet
ile cinsiyete dayali/yonelik siddet ve hakli nedene dayanan zuliim arasindaki
iliski incelenmektedir. Devaminda ise cinsiyet temelli zulme kars1 Avrupa Birligi
diizenlemelerinde sunulan korumaya yer verilmektedir.

Cinsiyet temelli zulme kars1 bireye saglanan uluslararasi koruma, uluslararasi
tabanda statii taninmasi ve taninan statii gercevesinde haklar saglanmasi olarak iki
veche lizerinden ilerlemektedir. Caligma statii taninmasi ile sinirlidir. Bu sebeple kisiye
sahip oldugu statii ¢ergevesinde taninan haklara, dngdriilen koruma statiisii farkliligini
vurguladigi 6l¢iide yer verilmektedir. Bu dogrultuda ¢aligmanin ikinci bolimiinde
Tiirk mevzuati ¢er¢evesinde 6ngoriilen koruma rejimleri bakimindan 6ncelikle, 6458
say1l1 Yabancilar ve Uluslararast Koruma Kanunu’nda (YUKK)' yer alan uluslararasi
koruma statiileri incelenmektedir. YUKK madde 61, 62 ve 63’te diizenlenen
uluslararas1 koruma statiilerinin kosullari, birbirinden farklar1 ve temel esaslar
tizerinde durulmaktadir. Uluslararasi koruma statiilerinin genel tanittimindan sonra
ise cinsiyet temelli bir zulme kars1 Tiirk hukukunda saglanabilecek koruma tiirlerinin
neler olabilecegi hususu ele alinmaktadir. Ozellikle kitlesel go¢ hareketlerinde cinsel
siddet nedeniyle Tiirkiye’ye sigman kisilerin basvurularinin nasil degerlendirilecegi
onem tasimaktadir. Bu baglamda, Suriye Arap Cumhuriyeti’nde yasanan olaylar
nedeniyle 28 Nisan 2011 tarihinden itibaren gelen kisiler bakimindan ayr bir baglik
acilmaktadir. Son baglikta ise Gegici Koruma Yonetmeligi gecici madde 1 kapsami
disinda kaldiklart i¢in 28 Nisan 2011 tarihinden 6nce Suriye Arap Cumhuriyeti’nde
meydana gelen olaylar sebebiyle Tiirkiye’ye siginan kisiler ve diger devletlerden
cinsiyet temelli bir zuliim nedeniyle Tiirkiye’ye sigman kisiler degerlendirilmektedir.
Degerlendirmeler, 6gretideki goriisler, diinya tizerindeki ve Tiirkiye’deki uygulamalar
1518¢1nda yapilmaktadir.

13 Directive 2011/95/EU of The European Parliament And of The Council of 13 December 2011 on standards for the
qualification of third-country nationals or stateless persons as beneficiaries of international protection, for a uniform status for
refugees or for persons eligible for subsidiary protection, and for the content of the protection granted (Official Journal of the
European Union, L 337/9, 20.12.2011) <https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32011L0095>
22 Mart 2024. Direktif metin igerisinde “Vasiflandirma Direktifi” olarak kisaltilacaktir.

14 Kabul Tarihi: 04.04.2013, RG. 11.04.2013/28615. Kanun metin igerisinde “YUKK ” seklinde kisaltilacaktir.
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I. Cinsiyet Temelli Zulme Karsi Uluslararasi Hukukta Taninan Koruma

Yirminci yiizyilda yasanan gelismelerin gé¢ hareketlerini tetiklemesi, yerinden
edilmis kisilere uygulanacak statiilerin belirlenmesi, uluslararasi yardim ve koruma
saglanmasi hususunda gosterilen ¢abanin sonucunda uluslararasi toplum ¢esitli
uluslararasi belgeler lizerinde uzlagsa da sistemli olarak kurumsal diizeyde orgiitlenme
1951 tarihli Cenevre Sozlesmesi’nin kabulii birlikte gelismistir'>.

Miilteci tanimina yer vererek bu statiiniin elde edilmesi i¢in ana kriterleri
belirleyen So6zlesme, bireye uluslararasi alanda sunulan koruma rejiminin de temelini
olusturmaktadir. Oyle ki bireye miilteci statiisii taninmasini 6ngoren bolgesel nitelikli
belgelerin, insan haklar1 hukukunun gelisimine paralel olarak ortaya cikan diger
koruma statiilerine iliskin diizenlemelerin S6zlesme ile 6ngoriilen kriterler temelinde
sekillendigi goriilmektedir.

Sozlesme ile miiltecilere sunulan uluslararasi koruma, yabanci statlisiindeki kisiye
menge iilkesinin disinda baska bir {ilke tarafindan saglanan ikame bir korumadir
ve kisinin mense lilkesinin korumasindan mahrum kaldigi hallerde devreye
girmektedir'®. Bu sebeple miilteci koruma sisteminde miiltecilerin korunmasi ve
onlara yardim saglanmasi konusundaki sorumluluk 6ncelikle devletlere aittir. Ancak
devletlerin S6zlesme’den dogan yiikiimliiliiklerini yerine getirmelerini ve yetkisi
altinda bulunan miiltecilere yeterli koruma saglanmasini kolaylagtirmak ve kontrol
etmek konusunda BMMYK, 1951 tarihli Cenevre Sozlesmesi ve BMMYK Statiisii
cergevesinde onemli bir rol tistlenmektedir'”. Bu baglamda BMMYK’nin uluslararasi
korumanin saglanmasi hususunda devletin sorumlulugunu tamamlayici nitelikte bir
sorumlulugu bulunmaktadir'®, BMMYK tarafindan kabul edilen raporlar, rehber
ilkeler, hem Sozlesme ve Protokol’e iligskin devlet uygulamalarinin tespiti hem de bu
uygulamalara yon vermesi itibariyle bireye saglanan korumanin 6nemli bir pargasini
teskil etmektedir.

A. 1951 Tarihli Cenevre Sozlesmesi

1951 tarihli Cenevre Sozlesmesi ile belirli sebepler dogrultusunda olusan hakl
temele dayali zuliim korkusunun miilteci statiisiiniin kazanilmasinda belirleyici oldugu
evrensel bir miilteci tanim1 kabul edilmektedir. S6zlesme vatandasi oldugu tilkenin
veya vatansizsa mutat ikamet iilkesinin disinda bulunan ve 1rki, dini, tabiiyeti, belirli
bir toplumsal gruba mensubiyeti veya siyasi diisiincesinden dolay1 hakli temele
dayali zuliim korkusuyla {ilkesine donemeyen veya donmekte isteksiz olan kisileri

15 Yirminci yiizyilda miilteci hukukunun gelisimi ve 6rgiitlenme ¢aligmalart hakkinda ayrintili bilgi igin bkz. M. Tevfik Odman,
Tarihsel Gelisim Siirecinde Giincellestirilmis Miilteci Hukuku (Diinya’da ve Tiirkive de Ilticanin Gelisim Siireci) (Yetkin
Yayinlar1 2020) 33-81.

16  Neva Oviing Oztiirk, Miiltecinin Hukuki Statiisiiniin Belirlenmesi (Segkin Yaymcilik 2015) 27.
17  Biilent Cigekli, Yabancilar ve Miilteci Hukuku (6th edn, Segkin 2016) 218.
18 Topal (n2) 68.
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kapsayan genel bir tanim sunmaktadir!®. Miilteci tanimi temel olarak 6znel nitelikli
bir zuliim korkusu, nesnel olarak belirlenen nedenler ve mense tilkede hukuki koruma
saglanamamasi olarak ii¢ temel unsura dayandirilmaktadir®.

Sozlesme miilteci kavramini kisi ve grup 6zelliklerini belirterek dar kapsamda ele
almakta; silahli catigmalar, siyasi ve ekonomik karigikliklar, dogal afetlerden dolay1
iilkesini terk etmek zorunda kalan kisiler bakimindan ayrica bir hilkiim barindirmayarak
bu kisileri en azindan normatif temelde miilteci statiistiniin disinda birakmaktadir?’,

Miilteci hukukuna iliskin bolgesel diizenleme olarak kabul edilebilecek belge
ve Sozlesmelerde de zulme dayanak teskil eden sebepler bakimindan 1951 tarihli
Cenevre Sozlesmesi’nden bir sapma ya da sebepler itibariyle genislemeye gidilmedigi;
1951 tarihli Cenevre Sozlesmesi’nde zuliim korkusunun/tehdidinin kaynag: olarak
kabul edilen 11k, din, tabiiyet, belirli bir toplumsal gruba mensubiyet, siyasi diisiince
sebeplerinin ayni sekilde benimsendigi goriilmektedir. Ancak bolgesel diizenlemelerde,
-1951 tarihli Cenevre Sozlesmesi’nden farkli olarak- hedef aldiklari cografi sinirlar
dahilinde mevcut olan siyasi ve askeri konjonktiir g6z oniinde bulundurularak
isgal, saldir1, yabanci hakimiyeti, agir insan hakki ihlalleri, dogal afet gibi kamu
diizenini ciddi sekilde bozan hallerin de miilteci statiisiiniin elde edilme sebebi olarak

19 Sézlesme’nin 1. maddesinde miilteci, “Irki, dini, tabiiyeti, belli bir toplumsal gruba mensubiyeti veya siyasi diisiinceleri
yiiziinden zulme ugrayacagindan hakli sebeplerle korktugu i¢in vatandast oldugu iilkenin disinda bulunan ve bu iilkenin
korumasindan yararlanamayan ya da soz konusu korku nedeniyle, yararlanmak istemeyen yahut tabiiyeti yoksa ve bahis
konusu hadiseler neticesinde onceki yasadigi ikamet iilkesinin disinda bulunan, oraya dénemeyen veya séz konusu korku
nedeniyle donmek istemeyen her sahis” olarak tanimlanmugtir.

20 Deborah Perluss and Joan F. Hartman, ‘Temporary Refuge: Emergence of a Customary Norm’ (1986) 26 Virginia J of Intl
L 551, 583.

21 Sozlesme’de miilteci statiisii ti¢ temel unsur tizerine kurulmus olsa da bagvurucu temelinde hakli zuliim korkusunun varliginin
aranmasi ve bunun ispatlanmasinin 6ngoriilmesi sebebiyle statiiniin elde edilmesinde 6znel nitelikli dl¢iitlerin 6nemli bir
yer tuttugu goriilmektedir. Topal (n 2) 44, 49.
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ayrica siralandigi goriilmektedir?>. Bu diizenlemelere gore 1951 tarihli Cenevre
Sozlesmesi’ndeki tanima ek olarak, hakli zuliim korkusu tagiyip tagimadiklarina
bakilmaksizin belirtilen sebepler dahilinde iilkelerinden kagmak zorunda olan herkes
miilteci tanim1 kapsamina alinmakta; hakli temele dayali zuliim korkusu kapsaminda
kisisellestirilmis veya ayrime1 bir tehdit veya zarar riski aranmamaktadir®. Bolgesel
diizenlemeler, bu yoniiyle Cenevre Sozlesmesi'ne kiyasla daha kapsamli ve objektif
oOlgiitler ongormekte?, 1951 tarihli Cenevre Sozlesmesi’nden en azindan lafzi olarak
ayrilmaktadir. Zira bdlgesel diizenlemelerde isgal, saldiri, yabanci hakimiyeti, agir
insan hakki ihlalleri seklinde siralanan durumlar 1951 tarihli Cenevre S6zlesmesi
kapsaminda “zufiim ” bashg: altinda degerlendirilebilecek halleri teskil etmektedir®.
Dolayisiyla s6z konusu haller normatif temelde S6zlesme’de yer almasa da belirli
Olgiitler cergevesinde Sozlesme uygulamasinin bir pargasini teskil etmektedir. Ancak
belirtmek gerekir ki s6z konusu haller dolayistyla zulmiin varligini1 kabul edilse dahi
Sozlesme cercevesinde kisinin miilteci statiisiinii elde edebilmesi i¢in; irki, dini,
tabiiyeti, belirli bir toplumsal gruba mensubiyeti veya siyasi diigiincesinden dolay1
hakli temele dayali zuliim korkusunu tagimasi aranmaktadir. Bu durum ise somut,

22 1969 tarihli Afrika’da Yasanan Miilteci Sorunlarmimn Belirli Yénlerine iliskin Afrika Birligi Orgiitii S6zlesmesi bolgesel nitelikli
ilk diizenlemedir. S6zlesme miilteci teriminin, mense iilkesinin ya da vatandasi oldugu iilkenin bir béliimiinde veya tamaminda
harici saldir1 (external agression), isgal, yabanci hakimiyeti veya kamu diizenini ciddi sekilde bozan olaylar nedeniyle, mense
iilkesi veya vatandasi oldugu iilke disinda baska bir yere siginmak amaciyla mutat ikamet yerini terk etmek zorunda kalan
herkes bakimindan da uygulanacag diizenleyen ilk maddesinin ikinci fikrasi itibariyle 1951 tarihli Cenevre Sozlesmesi’nden
daha genis bir miilteci tanimina yer vermektedir. (OAU Convention governing the specific aspects of refugee problems in
Africa). Bir diger bolgesel diizenlemeyi teskil eden 1984 tarihli Cartegena Bildirgesi de 1951 tarihli Cenevre Sozlesmesi’nde
yer alan miilteci tanimina yer vermekle birlikte, daha genis bir miilteci tanimini benimsemistir. Bildirge, S6zlesme’deki sartlar
tastyanlarin yani sira yaygin siddet, yabanci saldirilar, i¢ catismalar, agir insan haklari ihlalleri ya da kamu diizenini ciddi surette
bozan diger durumlardan dolay1 hayatlari, emniyetleri ya da hiirriyetleri tehdit altinda oldugu igin iilkelerinden kagan kisileri de
miilteci tanimi kapsaminda kabul etmektedir (Cartagena Declaration on Refugees, Colloquium on the International Protection
of Refugees in Central America, Mexico and Panama <https://www.oas.org/dil/1984 _cartagena_declaration_on_refugees.pdf>
11 Ekim 2022). 1994 tarihli Arap Ulkelerinde Miiltecilerin Durumunu Diizenleyen Arap Sézlesmesi de ilk maddesi itibariyle
Cenevre Sozlesmesi’nde yer alan miilteci tanimin1 benimsemekle birlikte ayn1 maddenin ikinci fikrasinda, iilkeye yonelik
kesintisiz saldir1 (sustained aggression), isgal ve yabanci hakimiyeti veya tilkenin tamaminda veya herhangi bir bélimiinde
kamu diizeninin biiyiik 6l¢iide bozulmasina neden olan dogal afetleri veya yikici olaylari da miilteci statiisii elde edilmesine
dayanak teskil eden haller kapsaminda kabul etmistir (Arab Convention on Regulating Status of Refugees in the Arab Countries
Adopted by the League of Arab States, 1994, <https://www.refworld.org/legal/resolution/las/1994/en/79419> 21 Subat 2024).
Ancak Sozlesme higbir devlet tarafindan onaylanmadigi i¢in heniiz yiiriirliik kazanmamustir. Bununla birlikte 1977 tarihli
Devlete Siginmaya liskin Avrupa Konseyi Beyannamesi’nde de 1951 tarihli Cenevre Sozlesmesinde esas alinan 1rk, din,
tabiiyet, belirli bir toplumsal gruba mensubiyet veya siyasi diisiince yiiziinden bask1 ve zuliim altinda bulunan kisilerin yan1 sira
insani nedenlerle siginma talebinde bulunan kisilere de siginma hakki taninmasinimn 6ngoriildugi goriilmektedir. Bkz. Council
Europe: Committe of Ministers, Declaration on Territorial Asylum (Adopted by the Committee of Ministers on 18 November
1977, at the 278th meeting of the Ministers’ Deputies), md. 2 <https://www.refworld.org/legal/resolution/coeministers/1977/
en/27158> 22 Subat 2024.

23 Topal (n 2) 49.

24 Ancak s6z konusu diizenlemeler bolgesel nitelik arz etmeleri ve 6nemli bir kisminin baglayici niteligi haiz bulunmamasi
ve dolayistyla zayif bir yaptirim giiciine sahip olmalari sebebiyle devlet uygulamalar ve uluslararasi standartlarin geligimi
tizerinde genis bir etkiye sahip degildir. Topal (n 2) 46.

25 Soz konusu diizenlemeler geregince, silahli gatigma nedeniyle meydana gelen ayrim gozetmeyen siddet hareketlerinin, kisinin
ik, dini, siyasi diistincesi, tabiyeti veya belli bir gruba mensubiyeti sebebiyle zuliim gormesine sebebiyet vermesi halinde
Sozlesme hiikiimleri uygulanabilecektir (UNHCR, Handbook on Procedures and Criteria for Determining Refugee Status and
Guidelines on International Protection Under the 1951 Convention and the 1967 Protocol Relating to the Status of Refugees,
(HCR/1P/4/ENG/REV.4), 2019, para 164). Silahli catismalarin varlig1 halinde ise genellikle kisilerin etnik kokenleri ve
siyasi diistinceleri sebebiyle zulme ugradigi goriilmektedir. UNHCR, Providing International Protection Including Through
Complementary Forms of Protection, EC/55/SC/CRP.16, 2 June 2005, para 8 <https://www.refworld.org/docid/47fdfb49d.
html> 7 Agustos 2024. Silahli ¢atismalar ve zuliim arasindaki iliski ve 1951 tarihli Cenevre S6zlesmesi’nin uygulanabilirligi
hakkinda ayrintili analiz i¢in bkz. Topal (n 2) 220- 242.
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objektif verilerle desteklenen ancak bagvurucu 6zelinde kisisel bir degerlendirmenin
varligini gerektirmektedir®.

1. Cinsiyet ve Belirli Toplumsal Gruba Mensubiyet

Miilteci statiisiiniin elde edilmesinde kisisel degerlendirme gerekliligini besleyen en
giiclii unsur hakli temele dayanan zuliim korkusunun 1rk, din, tabiiyet, belirli toplumsal
gruba mensubiyet veya siyasi diisiinceye dayanmasi mecburiyetidir?’. Sézlesme
hiikmii itibariyle zuliim korkusunun kaynaklar1 bu sebeplerle sinirlandirilmakta; s6z
konusu zuliim karsisinda en biiyiik gruplardan birini teskil eden “cinsiyet (sex), zulim
korkusunu dogurabilecek nedenler arasinda sayilmamaktadir. Ancak her ne kadar
Sozlesme hiikmiinde yer verilmemis olsa da cinsiyetin, zuliim teskil eden muamelenin
sekli ve nedenleri iizerinde belirleyici bir etkiye sahip oldugu yaygin bicimde kabul
edilmekte, bu baglamda maddenin dogru yorumunun cinsiyet kavramini disarda
birakmayacagi ongoriilmektedir®.

Cinsiyet temelli zuliim, genel itibariyle belirli bir toplumsal gruba mensubiyet® dahilinde
degerlendirilmektedir®. S6zlesme metninde herhangi bir tanimina yer verilmeyen belirli
toplumsal gruba mensubiyet kavraminin, ¢esitli toplumlardaki gruplarm farkli ve degisen
dogasmi ve gelisen insan haklar kurallarini dikkate alarak dinamik bi¢imde ancak diger
sebepleri etkisiz kilmayacak sekilde yorumlanmasi geregi kabul edilmektedir®'.

Ogretide kavramin tanimi bakimindan “degistirilemez nitelikler” ve “sosyal alg1”
olmak tizere iki yaklagim benimsenmektedir. Degistirilemez nitelikler, degistirmenin
imkansiz olmasi veya insan onuru ile ¢ok yakin bir iligki i¢erisinde bulunmasindan
dolay1 degistirilmeye zorlanamayacak olmast seklinde ifade edilmektedir®. Bu
baglamda s6z konusu niteliklerin cinsiyet, etnik kdken gibi dogustan kazanilmis

26 Bagvurucu 6zelinde yapilacak kisisel degerlendirme, miiltecilik statiisiiniin kazanilmasi igin aranan kiginin baski ve zuliim
korkusu igerisinde olmasi ve baski ve zuliim ihtimali ile S6zlesme’de yer alan zuliim nedenleri arasinda bir bag kurulmasi
gerekliligini karsilamaktadur.

27 Sozlesme metninde s6z konusu kavramlarin kapsam ve mahiyeti hakkinda herhangi bir agiklamaya yer verilmemistir. Somut
olay gergevesinde zuliim korkusunun neden veya nedenlerini ortaya koyarak bunlarin 1951 tarihli Cenevre Sozlesmesi’ndeki
tanima uyup uymadigini tespit etmek ise bagvuruyu incelemekten sorumlu yetkili makama diismektedir. Topal (n 2) 89.

28 UNHCR, Guidelines on International Protection: Gender-Related Persecution Within The Context of Article 1A(2) of The
1951 Convention and/or its 1967 Protocol Relating to The Status of Refugees (HCR/GIP/02/01) 7 May 2002, para 6 <https://
www.unhcr.org/media/guidelines-international-protection-no- 1-gender-related-persecution-within-context-article-1a> 3
Agustos 2024.

29  Toplumsal gruba mensubiyet kavrami, hazirlik galismalariin son donemlerinde Isveg delegesinin énerisiyle S6zlesme nin
ilgili maddesinde sayilan zuliim nedenleri arasina eklenmistir. General Assembly, Conference of Plenipotentiaries on
the Status of Refugees and Stateless Persons, (A/CONF.2/SR.35) 3 December 1951, 20-2 <https://digitallibrary.un.org/
record/696484?n=en&v=pdf> 14 Haziran 2024.

30 UNHCR, Guidelines on the Protection of Refugee Women (1991), para 54 <https://www.unhcr.org/media/guidelines-
protection-refugee-women> 12 Agustos 2024.

31 UNHCR, Guidelines on International Protection No. 2: “Membership of a particular social group” within the context of
Article 1A(2) of the 1951 Convention and/or its 1967 Protocol relating to the Status of Refugees, 7 May 2002 (HCR/
GIP/02/02), para 2-3 <https://www.unhcr.org/media/guidelines-international-protection-no-2-membership-particular-social-
group-within-context> 22 Subat 2024.

32 UNHCR, Guidelines on International Protection No. 2, para 6.
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olabilecegi veya meslek ya da daha dnceden kazanilmis olan statiiler gibi bagka
sebeplerden kaynaklanabilecegi kabul edilmektedir®.

Sosyal alg1 yaklagimi ise grup disindaki toplum kesimlerinin gruba yonelik
algisindan hareketle bir tanim yapmakta; belirli toplumsal grubu, grup iiyelerini bir
araya getiren ve genel olarak diger topluluklardan ayr: tutulmalarini saglayan ortak
ozellikleri tagiyan kisiler toplulugu seklinde tanimlamaktadir®*. Bu noktada diger
toplumsal gruplarin davranislar1 ve 6zellikle devlet yetkililerinin yapmis oldugu
muameleler belirleyici nitelik arz etmektedir.

S6z konusu yaklasimlar devlet uygulamalarini da sekillendirmektedir®®. Yaklagimlarin
devletlerin hukuki diizenlemeleri ¢ergevesinde uygulamasini gosterir en temel drneklerden
biri Avrupa Birligi Vasiflandirma Direktifi’dir. Direktif geregince belirli toplumsal gruba
mensubiyet; dogustan gelen ve degistirilmesi miimkiin olmayan &zellikler, kisinin iradesiyle
gecmisinde aldig1 ancak istese de artik kendi iradesi dahilinde degistiremeyecegi dzellikler
ve bagkalarinin algilar1 olarak temel ti¢ unsur lizerinden ifade edilmektedir®. Direktif ile
hem “degistirilemez nitelikler” hem de “sosyal algi” yaklagimi benimsenmekte, toplumsal
grubun varlig1 i¢in her iki yaklagmmn da unsurlar1 aranmaktadir’.

BMMYK ise her iki yaklasimi uzlastirma yoluna giderek belirli toplumsal
grubu, zuliim gérme riski disinda belirli ortak -genelde dogustan gelen, degismesi
miimkiin olmayan veya kisinin kimligi, vicdan1 veya insan haklarinin uygulanmasi
i¢cin temel teskil eden- 6zellikleri paylasan veya toplum tarafindan bir grup olarak
algilanan kigilerden olusan grup seklinde tanimlamaktadir®®. BMMYK, Vasiflandirma
Direktifi’ne benzer bicimde her iki yaklasima da yer vermekte, ancak Direktif’ten
farkli olarak her iki yaklagimi teskil eden unsurlarin birlikte var olmasini aramamakta;
bunlardan birine iliskin hususlarin varligini, toplumsal grubun tespiti i¢in yeterli
gormektedir®.

33 UNHCR, Guidelines on International Protection No. 2, para 6.
34 UNHCR, Guidelines on International Protection No. 2, para 7.

35 Degistirilemez nitelikler yaklasiminin Kanada ve Amerika Birlesik Devletleri; sosyal algi yaklagiminin ise Avustralya
tarafindan benimsendigini séylemek miimkiindiir. {lgili devlet uygulamalarini gésterir mahkeme kararlari hakkinda detayl
analiz igin bkz. Oztiirk (n 16) 276-8; Ogiin Ersan Aydnli, Miilteci Statiisiiniin Belirli Bir Sosyal Gruba Mensubiyet Nedeniyle
Taninmast (Yetkin Yayimcilik 2018), 44-60.

36 Direktif’te grup mensuplarmim dogustan gelen bir 6zelligi veya degistirilemez nitelikte ortak bir gegmisi ya da kimlikleri
ve vicdanlari agisindan gok temel bir unsur oldugu i¢in kisinin vazgegmeye zorlanamayacaklar1 bir 6zelligi veya inanci
paylastyor olmalar1 ve kendilerini ¢evreleyen toplum tarafindan farkl algilanmalari nedeniyle grubun ilgili iilkede ayr1 bir
kimlige sahip olmalar1 halinde toplulugun belirli toplumsal gruba mensubiyet basliginda kabul edilecegi belirtilmektedir.
Bkz. Avrupa Birligi Vasiflandirma Direktifi, md. 10/1- (d).

37 Avrupa Birligi Vasiflandirma Direktifi’nde verilen tanimda, hem “degistirilemez nitelikler” hem de “sosyal alg:” yaklasimina
iligkin unsularin aranmasi sebebiyle, Direktifte “karma kiimiilatif” olarak isimlendirilen yaklagimin benimsendigi
ongoriilmektedir. S6z konusu yaklagima iliskin ayrintili bilgi igin bkz. Oztiirk (n 16) 280-1.

38 UNHCR, Guidelines on International Protection No. 2, para 11.

39 “Karma alternatifli” yaklagim olarak adlandirilan yaklagimin 1951 tarihli Cenevre Sozlesmesi’nin konu ve amaci ve devlet

uygulamalari arasinda yeknesakligi saglamak bakimindan diger yaklagimlara gore daha uygun bir perspektif sundugu kabul
edilmektedir. Oztiirk (n 16) 279-280.
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Belirli toplumsal gruba mensubiyet kavraminin s6z konusu yaklagimlar ¢er¢evesinde
benimsenen tanimlar1 dogrultusunda sdylenebilir ki bir toplulugun bu bashk altinda
degerlendirilebilmesi i¢cin dnemli olan, toplulugun tiyelerinin ortak degistirilemez
nitelikler sebebiyle sahip oldugu ayirt edici 6zelliklerdir ve bu 6zellikler -1951 tarihli
Cenevre Sozlesmesi’nde herhangi bir sinirlayict hitkkme yer verilmediginden- tahdidi
nitelik arz etmemektedir®. Bu sebeple kavram, Sozlesme’nin konusu ve ayrimciligin
Onlenmesi amaci 1g181nda, toplumlardaki degisikliklere ve ¢esitlilige acik, insan haklar
normlarmin gelisimine paralel bigimde yorumlanmaktadir*!. Kavramin muhteviyati
itibariyle biinyesinde barindirdig esneklik ise 1951 tarihli Cenevre S6zlesmesi’nde
zuliim korkusunu dogurabilecek nedenler arasinda sayilmayan cinsiyet temelli zulme
kars1 bagvurularin bu baslik altinda degerlendirilmesi sonucunu dogurmaktadir.
Dogustan gelen, degistirilemez ve/veya insan onuru ile yakin iligki i¢erisinde
bulunmasindan dolay1 degistirilmeye zorlanamayacak nitelik tasiyan cinsiyetin,
toplumsal gruba mensubiyet dahilinde degerlendirilmesi gerekmektedir*.

BMMYK icra Komitesi de cesitli tarihlerde almis oldugu kararlarda cinsiyet temeli
zulme kars1 bagvurularin belirli toplumsal grup icerisinde degerlendirerek bu kabulii
teyit etmektedir. Icra Komitesi 39 sayili sonug kararinda “belirli toplumsal grup”
teriminin, toplumda gegerli sosyal normlari/gelenekleri ihlal eden kadinlara yonelik
kotii ve gayri insani muameleleri igerecek sekilde yorumlanabilecegini belirtmektedir®.
Buna gore cinsiyete dayali olarak cesitli nedenlerle 6liim cezas1 dahil orantisiz agir
cezalara carptirilan veya farkli sekillerde haklari ihlal edilen kadinlar, belirli toplumsal
grubu teskil etmektedir*,

Avrupa Birligi Vasiflandirma Direktifi de belirli toplumsal grubun, cinsel yonelimin
(sexual orientation) ortak bir 6zelligine dayanabilecegini kabul etmektedir®. Direktif,

40 Oztiirk (n 16) 283-4.
41 Aydml (n 35) 67.

42 Anders B. Johnsson, ‘International Protection of Women Refugees A Summaery of Principal Problems and Issues’ (1989)
1(2) International Journal Refugee Law’ 221, 224-225. Bu noktada cinsiyetin, bir toplumsal grubu teskil ettiginin ancak
bunun dogrudan Sozlesme baglaminda “belirli toplumsal gruba mensubiyet” kavramina karsilik gelmediginin; cinsiyetin,
zuliim teskil eden eylemlerle iligkilendirildiginde veya iliskilendirilebildigi 6l¢tide belirli toplumsal grup gergevesinde
degerlendirildiginin belirtilmesi gerekmektedir.

43 Conclusions Adopted By The Executive Committee On The International Protection Of Refugees, Executive Committee
Conclusion No. 39 (XXXVI) Refugee Women And International Protection, 1985, para (k) <https://www.unhcr.org/sites/
default/files/legacy-pdf/578371524.pdf> 24 Subat 2024. Komite, devam eden birgok kararinda da kadin miiltecilerin
sorunlarina dikkat ¢ekerek kadinlarin 6zel ihtiyaglarinin giderilmesi, fiziksel giivenliklerin saglanmasi ve kadin miiltecilerin
korunmast hususunda Birlesmis Milletler Kadinlara Kars1 Her Tiirlii Ayrimciligi Onlenmesi Sozlesmesi basta olmak iizere
insan haklar1 sézlesmelerine uygun politikalarin gelistirilmesini 6ngérmektedir. Bkz. No. 54 (XXXIX) Refugee Women
(1988); No. 60 (XL) Refugee Women (1989); No. 64 (XLI) Refugee Women and International Protection (1990).

44 S6z konusu cezai uygulamalarin zuliim teskil edebilecegine isaret edilmektedir. UNHCR, Guidelines on International
Protection (HCR/GIP/02/01), para 12.

45 Avrupa Birligi Vasiflandirma Direktifi, md. 10/1-d.
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mense llkedeki sartlara bagli olarak, toplumsal cinsiyet kimligi (gender identity)* de
dahil olmak tizere cinsiyet ile ilgili hususlarin belirli toplumsal gruba iiyeligin tespit
edilmesi veya bdyle bir grubun 6zelliginin belirlenmesi amaciyla dikkate alinacagini
vurgulamaktadir.

Cinsiyet temelli zulme kars1 bagvurularin agirlikli olarak kadinlar ve kiz ¢ocuklari
tarafindan yapildig1 goriilmektedir. Ancak bagvurularin agirlikli olarak kadinlar veya
kiz ¢ocuklari tarafindan yapilmasi herhangi bir sinirlama sonucu dogurmamakta; cinsel
yonelimleri sebebiyle zulme maruz kalanlar da bu baslik altinda degerlendirilmektedir*.
Zira cinsiyet temelli zuliim korkusu; tecaviiz, kadin siinneti, aile i¢i siddet, insan ticareti
gibi cinsel siddet tiirlerinin zuliim araci olarak kullanilmasindan kaynaklanabilecegi
gibi homoseksiiellik, transseksiiellik, travestilik gibi farkli cinsel yonelimler nedeniyle
karsilasilan ayrimcilik yliziinden de dogabilmektedir*®.

Bununla birlikte belirtmek gerekir ki genel egilim cinsiyet temelli zulmiin, belirli
toplumsal gruba mensubiyet dahilinde degerlendirilmesi yoniinde ise de s6z konusu
zulmii teskil eden siddet eylemleri sadece bu gerekgeye hasredilmemelidir®’. 1951
tarihli Cenevre Sozlesmesi’nde yer verilen nedenlerin her birinin cinsiyet temelli zulmii
dikkate alir bicimde yorumlanmasi gerekmektedir. Ornegin kizlar1 i¢in kadin siinnetine
kars1 ¢ikan ebeveynler, siyasi goriis gerekcesi altinda degerlendirilebilecektir. Benzer
sekilde, bunun dini bir uygulama olarak kabul edildigi durumlarda, bir kadin veya
kiz ¢cocugu, kendisine veya ¢ocuklarina kadin siinneti yaptirmayi reddederek dini
yoruma uygun davranmazsa, dini nedenlerle zuliim gorecegine dair hakl bir korkuya
sahip olabilecektir®. Boyle bir durumda cinsiyet temelli zulme maruz kalan kimseler
So6zlesme’de siralanan gerekgeler ¢ergevesinde ¢oklu ve kesisen bir koruma dahilinde
degerlendirilebilecektir.

46 Toplumsal cinsiyet (gender/gender identity), bir cinsiyete atfedilen toplumsal veya kiiltiirel olarak olusturulmus ve
tanimlanmis kimliklere, statiiye, rollere ve sorumluluklara dayali olarak kadinlar ve erkekler arasindaki iliskiyi ifade
etmektedir. Bu sebeple dogustan gelmemekte; sosyal ve kiiltiirel normlarla insa edildiginden duragan nitelik arz etmemektedir
(UNHCR, Guidelines on International Protection (HCR/GIP/02/01) 7 May 2002, para 3). Bu tanimdan hareketle, s6z konusu
toplumsal grubun dogmasina yol agan nedenin yalnizca cinsiyet (sex) olmadigi, cinsiyetlerin toplumdaki algilanis bigimi
olarak tanimlanan toplumsal cinsiyetin (gender), s6z konusu belirli toplumsal grubun olusmasindaki ana faktorii teskil ettigi
vurgulanmaktadir (Aydinli (n 35) 76).

47 UNHCR, Guidelines on International Protection No. 2, para 1, 6; UNHCR, Guidelines on International Protection (HCR/
GIP/02/01) 7 May 2002, para 30. Cinsel yonelimleri nedeniyle zuliim goren kisilerin ortak niteligi, toplumlarda baskin
olan cinsel yonelime (heteroseksiiellik) veya cinsiyet kimligine (bivolojik cinsiyeti ile cinsiyet kimligi ayni olanlar) sahip
olmamalaridir (Aydinli (n 35) 92).

48 Kadinlarin ya da ¢ocuklarin kandirilarak ya da zorla alikonularak fuhus ya da cinsel istismar amagli kullanilmasi toplumsal
cinsiyete dayal bir siddet tiirii olarak kabul edilmekte; bu amaglarla insan ticaretine maruz kalma tehlikesi ilgilinin iltica
iddiasinda bulunmasi i¢in dayanak olusturmaktadir. Cinsel siddette dayali bir zuliim gesidi olarak zorla fuhus yaptirmaya
ya da cinsel istismara yonelik insan ticareti eylemlerine maruz kalan kadin ve ¢ocuklarin miilteci statiisii elde ettigi
goriilmektedir. UNHCR, Guidelines on International Protection (HCR/GIP/02/01) 7 May 2002, para 9, 16-8.

49 UNHCR, Guidelines on International Protection (HCR/GIP/02/01) 7 May 2002, para 24-7, 32-4.

50 Elise Petitpas/Johanna Nelles, ‘The Istanbul Convention: New Treaty, New Tool Forced’ (2015) (49) Migration Review 83,
84.
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2. Cinsiyete Dayali/Yonelik Siddet ve Hakli Nedene Dayanan Zuliim

BMMYK uygulamasinda cinsiyete dayali/yonelik siddet, bir kisinin iradesi diginda
gerceklestirilen, cinsiyet esitsizligine ve erkekler ile kadinlar arasinda toplumsal olarak
atfedilen farkliliklara dayanan her tiirli zararli eylem igin semsiye bir terim olarak
kullanilmaktadir. Fiziksel, cinsel veya zihinsel zarar veya ac1 veren eylemleri, bu tiir
eylemlerle tehdit etmeyi, zorlamay1 ve diger 6zgiirlik mahrumiyetlerini igermektedir’'.
Bu minvalde cinsiyete dayali siddet; tecaviiz, cinsel saldiri, cinsel istismar, fiziksel
saldir1, zorla evlendirme, tore cinayetleri, zorla kiirtaj, kisirlastirma, ¢ocugun cinsel
istismari, ¢ocuk yasta evlilik, kadin siinneti, aile i¢i siddet ve cinsel somiird, aile i¢i
kolelik amaciyla yapilanlar dahil olmak tizere cinsel kolelik, insan ticareti seklinde
orneklendirilmekte ve bunlarin yani sira psikolojik veya duygusal istismari da igerir
kabul edilmektedir®.

Bu noktada sorulacak soru ise cinsiyet temelli siddetin ne zaman zuliim olarak
adlandirilacagidir? Zira zuliim, S6zlesme’de miilteci statiisiiniin elde edilmesi
bakimindan 6ngoriilen hakli temele dayali zuliim korkusunun®® en onemli
parcasini tegkil etmektedir. S6zlesme’de zuliim kavrami tanimlanmamistir ancak
kavramin kapsamina iligkin degerlendirme yapilirken yine S6zlesme hiikiimlerine
basvurulmaktadir. Ozellikle non-refoulement ilkesinin yer verildigi 33. madde,
kavramin iceriginin belirlenmesinde dnemli bir referansi teskil etmektedir. Madde
hiikkmiinden hareketle; 1rk, din, tabiiyet, belli bir toplumsal gruba mensubiyet ve
siyasi diisiince sebebiyle hayata ve hiirriyete yonelik tehdidin veya agir insan hakki
ihlallerinin, zuliim teskil edebilecegi kabul edilmektedir**. S6z konusu tehdit ve/
veya ihlallerin dogrudan kisiye yonelik olmasi gerekli goriilmemekte; lilkedeki genel
glivensizlik halinin de zuliim kapsaminda degerlendirilebilecegi kabul edilmektedir®.

Kisinin maruz kaldig1 cinsiyete dayali siddetin hangi Slgiitler ¢ergevesinde zuliim
kapsaminda degerlendirilecegi ise S6zlesme kapsaminda kabul géren tanimin unsurlari

51 Bueylemler, bilinen veya bilinmeyen kisiler tarafindan kamusal alanda veya 6zel alanda gerceklestirilebilir. Cinsiyete dayali
siddetin 6zellikle kadinlar1 ve kiz gocuklarini orantisiz bir sekilde etkiledigi goriilmektedir. UNHCR, Resettlement Handbook,
3.4 Women and Girls at Risk <https://www.unhcr.org/resettlement-handbook/3-resettlement-submission-categories/3-4-
women-and-girls-at-risk/> 1 Mart 2024.

52 Bunun yaninda bityiik dlgtide geleneksel ve kiiltiirel normlar menseili, insan haklari ile bagdagmayan hukuki diizenlemelerin
tek bagina -varliginin dahi-, zuliim korkusuna sebep oldugu miiddetge zuliim olarak degerlendirilebilecegi ongériilmektedir.
Ayrica somut olay dahilinde belirli gruplarm/sifatlarin varliginin s6z konusu siddet tiirlerine ugrama tehlikesinin arttirdigina
dikkat ¢ekilmektedir. UNHCR, Guidelines on International Protection (HCR/GIP/02/01) 7 May 2002, para 9-10, 12-3, 18.

53 Hakl temele dayal1 zuliim korkusu, bagvuru sahibinin mense tilkesinde kalmast ya da iilkesine dénmesi halinde hayatinin
miilteci tanimda belirtilen sebeplerden dolay: tahammiil edilemez bir hale gelecegini makul bir sekilde ortaya koymasi
seklinde ifade edilmektedir (UNHCR, Handbook, para 42). Korku nihayetinde kisiye ait, siibjektif bir kavrama tekabiil
etmektedir. Bu sebeple s6z konusu sarta objektif nitelik kazandirmak amaciyla korkunun hakli temele dayanmasi aranilarak
zuliim korkusunun basvurucudan bagimsiz olarak mense iilke kaynakl bilgilerin degerlendirilmesi 6ngoriilmektedir.

54 UNHCR, Handbook, para 51.

55 Bununla birlikte zulmiin mutlaka devlet yetkilileri ya da eylemi veya ihmali devlete atfedilebilecek kisiler tarafindan
islenmesi aranmamakta; zuliim niteligindeki eylemlerin devlet dis1 aktorler tarafindan gergeklestirilmesi halinde yetkili
makamlarin bu eylemlere bilingli olarak g6z yummasi, zulme ugrayan kisilere etkili korunma saglanmasini reddetmesi
veya devletin bu koruma giictinden mahrum olmast hali de zuliim kapsaminda degerlendirilmektedir. UNHCR, Handbook,
para 65.
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dogrultusunda, devlet uygulamalari ¢ergevesinde sekillenmektedir. Agirlikli uygulama
ise insan haklar1 temelli bir yaklagim cercevesinde zararin zulme doniismesi igin belirli
bir ciddiyet seviyesine ulagmasi gerektigi yoniindedir®. Bu hususta dzellikle 1951 tarihli
Cenevre Sozlesmesi baglaminda sekillenen uygulamanin en énemli temsilcilerinden
birini teskil etmesi bakimindan Avrupa Birligi Vasiflandirma Direktifi’ne deginmek
gerekmektedir’’. Direktif’te, Avrupa Insan Haklar1 Sézlesmesi’ne® atifla zulmiin
varliginin tespiti bakimindan ciddi bir zararin ve siirekliligin varligi aranmaktadir.
Direktif’in 9. maddesinin ilk fikrasinin ‘a’ bendi, niteligi ve siirekli tekrarlanmakta
olmalar1 sebebiyle Sozlesme ile ‘simirlandirilmayan haklar’ olarak listelenen haklar basta
olmak iizere, insan haklarini ciddi sekilde ihlal eden fiillerin, uygulanan tedbirler de dahil,
somut olayin 6zellikleri ¢cergevesinde zuliim teskil edecegini belirtmektedir™. S6z konusu
fikranin ‘b’ bendi ise mevcut uygulamalarin/sartlarn kiimiilatif degerlendirmesine igaret
ederek, bir bireyi ‘a’ bendinde belirtilenlere sekilde benzer sekilde etkileyecek kadar
ciddi olan insan haklar1 ihlalleri dahil, ¢esitli tedbirlerin/uygulamalarm toplamimin ziiliim
eylemi teskil edecegini ifade etmektedir. ‘b’ bendinde yer alan ifadeler, S6zlesme ile
Ongoriilen olaganiistii rejim ¢ercevesinde sinirlandirilmayan hak grubu igerisinde yer
almayan hak ve 6zgiirliikler bakimindan ortaya ¢ikan ihlallere génderme yapilarak
aciklanmakta; zuliim teskil ettigi iddia edilen eylemlerin/uygulamalarin, bir biitiin
olarak degerlendirildiginde insan onurunu zedelemesinin/insan onuruna duyulan itibari
zayiflatmasinin, aranan ciddiyet diizeyini karsiladigi kabul edilmektedir®.

Direktif 9. maddenin 2. fikrasinda ise cinsiyete yonelik/dayali siddet bakimindan
ayrica bir diizenlemeye giderek cinsel siddeti de icerecek sekilde, fiziksel veya
ruhsal siddetin; 6ziinde ayrimcilik olan veya ayrimci bir tutumla uygulanan hukuki,
idari tedbirlerin veya kolluk ve/veya yargi tedbirlerinin; orantisiz ya da ayrimci
kovusturmanin veya cezalandirmanin; orantisiz veya ayrimcei bir cezalandirma sonucu
adli tazminatin reddinin veya cinsiyet temelli veya ¢ocuga odakli bir niteligi haiz

56 Cinsiyete dayali siddette baskin hedefi kadinlarin teskil ettigi goriilmektedir. Kadina yonelik siddetin zuliim olarak
degerlendirilmesinde 1948 tarihli Evrensel insan Haklari Bildirisi, 1979 tarihli Kadinlara Karst Her Tiirlii Ayrimciligi
Onlenmesi Sozlesmesi ve 1989 Cocuk Haklarina Dair Sozlesme basta olmak iizere gesitli insan haklar1 belgeleri rehber
alinmaktadir. Ninette Kelley, ‘The Convention Refugee Definition and Gender-Based Persecution: A Decade’s Progress’
(2001) 13(4) International Journal of Refugee Law 559, 562.

57 Kanada, Amerika Birlesik Devletleri ve Avustralya devlet uygulamalarinda somut olay gergevesinde zulmiin tespitinde ciddi
zarar olgusunun sorgulandigi, zarar halinin siireklilik ve sistematik bir risk tasimasi sartlarin1 da barindirmasinin arandigi
goriilmektedir. S6z konusu devlet uygulamalarina iliskin analiz igin bkz. Oztiirk (n 16) 226-8.

58 Convention for the Protection of Human Rights and Fundamental Freedoms as amended by Protocols No. 11 and No.
14, European Treaty Series- No. 5, Council of Europa <https://www.echr.coe.int/Documents/Convention_ ENG.pdf> 14
Haziran 2023. Tiirkiye, S6zlesme’yi 04.11.1950 tarihinde imzalamistir. 10.03.1954 tarih ve 6366 sayili Onay Kanunu,
19.03.1954 tarih ve 8662 sayili Resmi Gazete’de yaymlanmistir. Onay belgesi, 18 May1s 1954 tarihinde Avrupa Konseyi
Genel Sekreterligine tevdi edilmis ve Sézlesme, Tiirkiye bakimindan bu tarihte yiiriirliige girmistir.

59  Vasiflandirma Direktifi’nde, Avrupa Insan Haklar1 S6zlesmesi’ne yapilan soz konusu atif, Direktif’te insan haklar1 temelli
bir yaklasim benimsendigini gosterirken bir eylemin/uygulamanin veya tedbirin 1951 tarihli Cenevre Sozlesmesi baglaminda
“zuliim eylemi” olarak simiflandirilmast igin aranan ciddiyet diizeyine de rehberlik etmektedir.

60 Divan, insan onurun korunmasina iligkin vurgusunda Avrupa Birligi Temel Haklar Sarti’nin ilk maddesine atifta bulunmustur.
CJEU, (Third Chamber) 4 October 2024, In Joined Cases C608/22 and C609/22, para 41 <https://curia.europa.eu/juris/
document/document.jsf;jsessionid=82FAB62A67283FFFEE1 E2B3E71C8FF8B?text=&docid=290687 &pagelndex=0&d
oclang=EN&mode=req&dir=&occ=first&part=1&cid=11334707> 5 Aralik 2024.
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olan/6zgiilenebilecek mahiyette eylemlerin zuliim kapsaminda degerlendirilecegini
belirtmektedir®. Dolayisiyla bu diizenlemeler ¢ergevesinde cinsiyete yonelik/dayal
ayrimcilik temelinde ortaya ¢ikan, insan onurunu ciddi sekilde zedeleyerek temel
insan haklarini siirekli ve sistematik olarak ihlal eden, devletin koruma yiikiimiinii
yerine getirmedigi veya getiremedigi her tiirli fiilin, zulme sebebiyet verebilecegi
sOylenebilecektir®. Bu noktada genel kabul goren 6lgiit ise devlet tarafindan sunulan
korumanin yeterli ve etkili olmamasidir®.

Avrupa Birligi Adalet Divani, Afganistan’da kadinlara yonelik benimsenmis rejimin/
uygulamanin zuliim eylemleri teskil ettigi iddiasiyla uluslararasi koruma talebinde
bulunan ve Avusturya makamlari tarafindan kendilerine miilteci statiisii verilmesi
reddedilerek ikincil koruma statiisii verilen Afganistan vatandasi iki kadin tarafindan
yapilan itirazi konu alan 2024 tarihli kararinda, Direktif’in 9. maddesine iliskin
yorumda bulunarak Afganistan’da uygulanan rejim iizerinden bir anlamda s6z konusu
hiikiimleri somutlagsmistir. Divan kararinda, zorla evlendirme uygulamalarmin kolelik
yasag1 baglaminda Avrupa Insan Haklar1 S6zlesmesi 4. maddenin; cinsiyete dayali
siddete ve aile i¢i siddete kars1 koruma eksikligi kapsaminda ise iskence yasagini
diizenleyen 3. maddenin ihlalini teskil ettigini belirterek s6z konusu eylemlerin
Direktif’in ilgili maddesinin ilk fikrasinin ‘a’ bendi ¢erg¢evesinde tek basinda
“zuliim eylemleri” olarak siiflandirilacagini ifade etmistir®. Kadinlarin saglik
hizmetlerine ve egitime erisimini ve siyasi hayata, mesleki veya sportif faaliyetlere
katilimini kisitlamak, hareket 6zgiirligiinii sinirlandirmak veya kisinin kendi giyimini
segme Ozgiirliglni ihlal etmek gibi 9. maddenin ilk fikrasinin ‘a’ bendi dahilinde
degerlendirilmeyecek ayrimei tedbirlerin ise bir biitiin olarak ele alindiginda, maddenin
ilk fikrasinin ‘b’ bendinin amaglar1 dogrultusunda zuliim eylemleri olusturmak i¢in
gereken ciddiyet seviyesine ulasacak 6l¢iide kadinlart etkiledigini tespit etmistir®. Zira
Divan’a gore soz konusu tedbirler/uygulamalar, ayrimcilik ve baski rejimine dayali
bir toplumsal yapinin tezahiirii olarak kiimiilatif etkiye sahip ve kasitli, sistematik
uygulamanin sonucudur ve Afgan kadinlarini insan onuruyla ilgili temel haklardan
cinsiyetlerinden dolay1 agikg¢a ve stirekli bir bigimde mahrum birakmaktadir®®. Bu
sebeple Divan s6z konusu tedbirlerin, insan onurunu zedeledigini vurgulayarak
kiimiilatif etkileri itibariyle maddenin ilk fikrasinin ‘b’ bendi ¢ercevesinde “zuliim
eylemi” olarak degerlendirilecegine hitkmetmistir®’.

61 So6z konusu hiikiim temel olarak zuliim kavraminin kapsaminin belirlenmesi amacini tagisa da cinsiyet temelli ayrima
yapilan vurgu, uygulamada bu yonde olusacak herhangi bir tartigmanin 6niine gecilmesi, idarenin bu yonde olugacak takdir
yetkisinin sinirlandirilmasi bakimindan 6nem arz etmektedir.

62 James C. Hathaway, The Law of Refiigee Status (Butterworths 1991) 104-108. Benzer yonde bkz. UNHCR, Guidelines on
International Protection (HCR/GIP/02/01) 7 May 2002, para 11.

63 Kelley (n 56) 565.

64 CIJEU, (Third Chamber) 4 October 2024, In Joined Cases C608/22 and C609/22, para 43.
65 CJEU, (Third Chamber) 4 October 2024, In Joined Cases C608/22 and C609/22, para 44.
66 ibid.

67 CIJEU, (Third Chamber) 4 October 2024, In Joined Cases C608/22 and C609/22, para 46.
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Bununla birlikte kadinlarin, kiz ¢ocuklarinin, lezbiyenlerin, geylerin, biseksiiel
ve trans bireylerin, cinsel azinliklarin ve cinsiyet uyumsuzlugu olan (gender-non-
conforming) bireylerin veya erkeklerin ve erkek ¢ocuklarnin, cinsiyetleri nedeniyle
ya da toplumsal olarak belirlenen rollerden ve beklentilerden kaynakli olarak maruz
kaldiklar1 siddet, nihayetinde ayrimciliga dayandigindan iskence ve Diger Zalimane,
Insanlik Dis1 veya Kiigiiltiicii Muameleye ve Cezaya Karsi Birlesmis Milletler
Sozlesmesi® ile benimsenen iskence taniminda ortaya konulan amag ve niyet unsurunu®
karsilar kabul edilmektedir”. ‘Iskence’ tanimi ¢ercevesinde ortaya konan bu kabul
ise sliphesiz cinsiyete dayali siddet eylemlerinin 1951 tarihli Cenevre S6zlesmesi
kapsaminda zuliim olarak adlandirilmasinda ve/veya siniflandirilmasinda tetikleyici
ve pekistirici bir etki yaratmaktadir.

Cinsiyet temelli ayrimciligin herhangi bir eylemden bagimsiz olarak salt bir bigimde
zuliim tegskil edip etmedigi ise cinsiyete dayali siddet baglaminda tartisilacak bir diger
hususu tegkil etmektedir. S6zlesme’de zuliim riski ile baglantili olmasi gereken bes
neden nihayetinde bireyin birtakim &zelliklerini yansitmaktadir. S6zlesme’de bu
sebepler belirlenirken biiytik 6l¢iide tarihsel deneyimlerden yola ¢ikilmis olsa da” zuliim
nedenlerinin iltica talep eden kisilerin belirli 6zellikleri iizerine insa edilmis olmasi
ve nihayetinde elde edilen sonug, ayrimcilik yasaginin ya da ayrimeciligin 6nlenmesi
gereginin bir par¢asini olugturmaktadir’. Ayrica cinsiyet temelli siddet eylemlerinin
Sozlesme cercevesinde zuliim olarak tanimlanmasi, S6zlesme ¢erg¢evesinde esit koruma
saglanmasi gerekliliginin 6nemli bir pargasini teskil etmektedir’. Ciinkii zuliim teskil
eden eylemin yaratti31 korku, kisinin cinsiyetinden dolay1 farklilagabileceginden ve/
veya artabileceginden nihayetinde belirli cinsiyet gruplarina esit koruma sunulmamasi
ile sonuglanabilecektir. Ancak tabi ki her ayrimcilik, zuliim degildir’*. Bu sebeple
cinsiyet temelli ayrimcilik S6zlesme baglaminda dogrudan zuliim teskil etmese de
somut olay ¢er¢evesinde zulmiin bir pargasini teskil edebilecektir’. Ayrica belirtmek

68 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, 1465 UNTS 85.

69 Amag, niyet, devlet miidahalesi (katilim1), fiziksel veya zihinsel siddetli ac1 veya eziyet unsurlari iskence esiginin
karsilanmasinda esas alinan unsurlar olarak kabul edilmektedir. Bkz. UNHCR, Promotion and Protection of All Human
Rights, Civil, Political, Economic, Social and Cultural Rights, Including The Right to Development (A/HRC/7/3) para 27,
30.

70 UNHCR, Report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment (A/
HRC/31/57), 5 January 2016, para 7-8 <https:/digitallibrary.un.org/record/831491?In=en&v=pdf> 14 Agustos 2024.

71 Conference of Plenipotentiaries on the Status of Refugees and Stateless Persons: Summary Record of the Third Meeting,
UN Documents (A/CONF.2/SR.3), 14.

72 Kadmlara Karst Ayrimeihigin Onlenmesi Komitesi de 19 Numarali Genel Tavsiye Kararinda, Kadinlara Karsi Her Tiirlii
Ayrimeiligi Onlenmesi Sézlesmesi’nin ilk maddesinde yer alan ayrimeilik taniminin, kadina kadin oldugu igin yénetilen
ya da kadinlar1 orantisiz bigimde etkileyen siddeti igerdigini belirtmektedir. CEDAW General Recommendation No. 19:
Violence against Women, Adopted at the Eleventh Session of the Committee on the Elimination of Discrimination against
Women, in 1992 (Contained in Document A/47/38), para 6 <https://digitallibrary.un.org/record/148001?In=en&v=pdf> 15
Agustos 2024.

73 Kelley (n 56) 561-2.
74 UNHCR, Handbook, para 54.

75  Ornegin belirli gruplara koruma saglamamak hususunda benimsenen ayrimei devlet politikasinin ve/veya uygulamasinin
ciddi zararla sonuglanmasi halinde zuliim teskil edebilecegi kabul edilmektedir. UNHCR, Guidelines on International
Protection (HCR/GIP/02/01) 7 May 2002, para 15.
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gerekir ki S6zlesme’de zuliim korkusunun varlig1 aranarak netice odakli bir yaklagim
benimsendigi i¢in zuliim teskil eden fiili gergeklestirenin mutlak suretle Sozlesme’de
sayilan nedenlere dayanan bir ayrimcilik saikiyle hareket etmesi aranmamaktadir’.
S6z konusu siddet eyleminin bir zulme donilismesi ve kisinin Sézlesme ile siralanan
sebeplere bagl olarak korku i¢inde bulunmasi miilteci sifatinin elde edilmesi i¢in
yeterli goriilmektedir.

Ayrica belirtmek gerekir ki uluslararasi koruma statiisiine iliskin basvurularin
bireysel olarak degerlendirilmesi gerekliliginin, 6zellikle cinsiyete yonelik/dayali
siddeti konu alan bagvurularda 6zel kosullara ve durumun getirdigi 6zelliklere gore
uyarlanmasinin gerektigi kabul edilmektedir”’. Cinsiyet temelli zuliim dahilinde bu
takdir yetkisinin cinsiyeti sebebiyle zulme maruz kalan bireylerin kanunlar éniindeki
konumu, siyasi haklari, sosyal ve ekonomik haklari, iilkenin kiiltiirel ve toplumsal
gelenekleri ve bunlara uymamanin sonuglari, zararli geleneksel uygulamalarin
yayginligi, bu kimselere yonelik bildirilen siddetin siklig1 ve bigimleri, sunulan
koruma, siddeti uygulayanlar bakimindan uygulanan ceza sistemi ve kisinin mense
tilkesine dondiigiinde karsilagabilecegi riskler dahilinde mensge iilkedeki hukuki diizen
ve uygulamalar temelinde kullanilacagi 6ngoriilmektedir’®. Boyle bir degerlendirme
sonunda mense lilkede bireylerin sadece cinsiyetleri nedeniyle zuliim teskil eden
eylemlere maruz kalacaklarinin tespiti halinde ise somut olayda korumaya bagvuran
kisinin mense {ilkesinde fiili ve 6zel olarak zuliim eylemlerine maruz kalma riskinin
bulundugunun belirlenmesinin gerekli olmadigi kabul edilmektedir™.

Zuliim olarak nitelenen cinsiyet temelli siddet eylemlerinin kisisel sebeplere dayanma
ihtimali karsisinda ise zuliim ile zuliim nedenleri arasindaki bagin ispat1 her zaman ¢ok
miimkiin olmamaktadir. Bu hususta ise mense devletin koruma zafiyetinin -yeknesak
bir kabule ulastigi, devlet uygulamasi halini aldig1 sdylenemese de- nedensellik baginin
kurulmasinda esas alinabilecek bir dlciit oldugu kabul edilmektedir®. BMMYK icra
Komitesi de 73 sayili sonug kararinda, tecaviiz ve cinsel siddetin diger tiirlerine
maruz kalanlar bakimindan devletin g6z yaommasi, koruma sunmayi1 reddetmesi veya
koruma saglayamamasi, diger bir deyisle mense devletin koruma zafiyeti halinde bu

76 Uygulamada miilteci statiisiiniin tespitinde S6zlesme’de siralanan nedenlerle zuliim veya zuliim korkusu arasindaki
baglantinin tespitinde zulmii gergeklestiren kisinin saikinin degerlendirilmesini esas alan devlet uygulamalarina
rastlanmaktadir. Ancak Sézlesme hiikkmii ve BMMYK Kkararlart dogrultusunda, eylemi gergeklestiren kisinin saiki, bu
baglantinin kurulmasinda zorunlu bir unsur olarak kabul gérmemektedir. Konu hakkinda detayli analiz ve elestiriler igin
bkz. Oztiirk (n 16) 253-5. Vasiflandirma Direktifi’nde, zuliim nedenleri zuliim teskil eden eylem veya koruma zafiyeti
arasinda bir baglanti olmasinin gerektigi ongoriilmektedir. Bkz. Avrupa Birligi Vasiflandirma Direktifi md. 9/3.

77 CIEU, (Third Chamber) 4 October 2024, In Joined Cases C608/22 and C609/22, para 54.
78 CJEU, (Third Chamber) 4 October 2024, In Joined Cases C608/22 and C609/22, para 53.

79 Divan 2024 tarihli kararinda Taliban tarafindan benimsenen hukuki rejim ve bu ¢ercevede gergeklestirilen ve cesitli
uluslararasi mekanizmalar tarafindan dogrulanan mevcut uygulamalar/tedbirler ¢ercevesinde, Afganistan vatandasi kadinlar
bakimindan miilteci statiisiiniin taninmasina iliskin bir karine bulundugunu belirtmistir. CJEU, (Third Chamber) 4 October
2024, In Joined Cases C608/22 and C609/22, para 56-7.

80 Karen Musalo, ‘Revisiting Social Group and Nexus in Gender Asylum Claims: A Unifying Rationale for Evolving
Jurisprudence’ (2003) 52 DePaul L. Rev. 777, 787-804, 806.
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kisilerin miilteci olarak kabul edilmeleri gerektigini vurgulamaktadir®'. Ozellikle silahli
catismalar donemlerinde istismar edilen kadinlara uygulanan baski ve zuliim, devletin
bu kisilere yeterli korumay1 sunmamasi ya da sunamamasi, mense devletin koruma
zafiyetinin en belirgin 6rneklerinden birini teskil etmektedir®>.

Zuliim olarak nitelenen cinsiyet temelli siddet eylemlerinin kisisel sebeplere dayanma
ihtimali karsisinda, baski ve zuliim tehlikesi ile S6zlesme’de yer alan zuliim nedenleri
arasinda bir bag kurulmasini zorlagtiran 6nemli bir 6rnek ise aile i¢i siddetin®® varhgidir.
Bu noktada cinsiyet temelli zuliim karsisinda kisiye saglanan korumanin giiclendirilmesi
bakimindan Kadinlara Yonelik Siddet ve Ev I¢i Siddetin Onlenmesi ve Bunlarla
Miicadeleye iliskin Avrupa Konseyi Sézlesmesi’nden (Istanbul Sézlesmesi)* de bahsetmek
gerekmektedir®®. Sozlesme, cinsiyet temelli zulmii 1951 tarihli Cenevre S6zlesmesi
hiikiimlerine referansla ele almasi ve bir anlamda Sézlesme’nin uygulama ile genisleyen
miilteci tanimina normatif nitelik kazandirmasi bakimmdan 6nem arz etmektedir.

Istanbul Sézlesmesi’nin 60. maddesi, kadina yonelik, toplumsal cinsiyete dayali
siddetin (gender-based violence)®, 1951 tarihli Cenevre Sozlesmesi 1A(2) maddesi

81 Conclusions Adopted By The Executive Committee on The International Protection of Refugees, Executive Committee
Conclusion No. 73 (XLIV) Refugee Protection and Sexual Violence (1993), para (j). BMMYK da 1951 tarihli Cenevre
Sozlesmesi’nin koruma alanmnin genislemesi ve miiltecilerin miimkiin olan en genis ¢cergevede S6zlesme’de yer alan hak ve
korumalardan yararlanmalarinin saglanmasi geregi dogrultusunda 2002 ve 2003 tarihlerinde kadin miiltecilerin korunmasi
hususunda detayli hitkiimler iceren rehberler hazirlamistir. S6z konusu rehberler baglayici niteligi haiz olmasa da devlet
uygulamalarina yon vermeleri sebebiyle 6nem arz etmektedir. Bkz. UNHCR, Guidelines on International Protection (HCR/
GIP/02/01); UNHCR, Sexual and Gender-Based Violence Against Refugees, Returnees and Internally Displaced Persons,
May 2003 <https://www.unhcr.org/media/sexual-and-gender-based-violence-against-refugees-returnees-and-internally-
displaced-persons> 3 Agustos 2024.

82  Soz konusu eylemlerin silahli catigmalar sirasinda meydana gelmesi halinde cinsel siddet dolayisiyla zulme ugrayan kadinlar
bakimindan elbette diger nedenler baglaminda da degerlendirme yapilabilir. Ancak belirtmek gerekir ki kadinlarin mense
devletin koruma zafiyeti baglaminda belirli toplumsal gruba mensubiyet dahilinde degerlendirilmesi bu kisilere taninan
korumay: gii¢lendirecegi gibi diger herhangi bir sebeple 6rtiismeme olmasi ihtimalinde zulme maruz kalan bu kimselerin
uluslararast koruma altina alimmasini saglayacaktir.

83 Aile igi siddetin belirli toplumsal gruba mensubiyet temelinde zuliim olarak kabul edildigine iligkin degerlendirme i¢in bkz.
Kelley (n 56) 565.

84  Council of Europe Convention on Preventing and Combating Violence against Women and Domestic Violence (Council of
Europe Treaty Series- No. 210) 3010 UNTS 107. Tiirkiye, Sézlesme’yi 11 Mayis 2011 tarihinde imzalamistir. S6zlesme’nin
onaylanmasi 24 Kasim 2011 tarih ve 6251 sayil1 Kanun ile uygun bulunmus, 29 Kasim 2011 tarih ve 28127 (Miikerrer)
say1lt Resmi Gazete’de yayinlanmistir. Bakanlar Kurulu’nun onaya iliskin 10 Subat 2012 tarih ve 2012/2816 say1l Karari
ise, 8 Mart 2012 tarih ve 28227 sayili Resmi Gazete’de yaymlanmistir. 20 Mart 2021 tarih ve 31429 sayili Resmi Gazete’de
Kadinlara Yonelik Siddet ve Aile Igi Siddetin Onlenmesi ve Bunlarla Miicadeleye iliskin Avrupa Konseyi Sozlesmesinin
Tiirkiye Cumhuriyeti Bakimindan Feshedilmesi Hakkinda Karar (Karar Sayist: 3718); 30 Nisan 2021 tarih ve 31470 say1li
Resmi Gazete’de ise 19 Mart 2021 tarihli ve 3718 Sayili Cumhurbaskani Karar ile Tiirkiye Cumhuriyeti Bakimindan
Feshedilen Kadinlara Yonelik Siddet ve Aile I¢i Siddetin Onlenmesi ve Bunlarla Miicadeleye iliskin Avrupa Konseyi
Sozlesmesinin Tiirkiye Cumhuriyeti Bakimindan Sona Erme Tarihinin 1 Temmuz 2021 Olarak Tespit Edilmesi Hakkinda
Karar (Karar Sayisi: 3928) yaymlanmustir. Sozlesme ¢alismada “Istanbul Sézlesmesi” olarak kisaltilacaktir.

85 Ayrica Avrupa Birligi Vasiflandirma Direktifi baglangic hiikiimlerinde, ‘ikincil koruma’ statiisii igin ortak kriterlerin
belirlenmesinde insan haklari belgelerine dayanan uluslararas: yiikiimliiliikler ve iiye devletlerdeki uygulamalarin rehber
alinacaginin belirtildigi goriilmektedir (Avrupa Birligi Vasiflandirma Direktifi, Baslangi¢ Hiikiimleri para 34). Direktif’in
baslangi¢ hiikkiimlerinde yer alan bu diizenleme de Direktif hiikkiimlerinin yorumlanmasinda konuya iliskin 6zel diizenleme
barindiran istanbul Sozlesmesi’nin 6nemini giindeme getirmektedir. Avrupa Birligi Adalet Divani’nin da yargilamalarinda,
zuliim teskil eden eylemleri ve statii verilme siirecini degerlendirirken 1951 tarihli Cenevre Sézlesmesi’nin; Istanbul
Sozlesmesi, Kadilara Kars1 Her Tiirlii Ayrimciligi Onlenmesi Sozlesmesi ve Avrupa Birligi Vasiflandirma Direktifi
hiiktimleri ile birlikte ele alindig1 goriilmektedir. Bkz. CJEU, (Third Chamber) 4 October 2024, In Joined Cases C608/22
and C609/22, para 32-7.

86 Sozlesme’nin Ingilizce metninde kullanilan “...gender-based violence” kavrami, Resmi Gazete’de yaymlanan Tiirkge
metninde “toplumsal cinsiyete dayali siddet” olarak yer aldigindan ¢aligmada da bu ¢eviri kullanilmisgtir.
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anlaminda zuliim olarak, tamamlayici koruma bakimindan ise ciddi bir zarar bi¢imi
olarak taninabilmesini temin etmek lizere gerekli yasal veya diger tedbirleri alinmasini,
taraf devletler bakimindan bir yiikiim olarak belirtmektedir. Ayn1 maddenin ikinci
fikras1 ise S6zlesme’de tanimlanan tiim gerekgelerin toplumsal cinsiyete duyarl bir
sekilde yorumlanmasini ve bu gerekcelerden herhangi biri veya birkaci nedeniyle
zuliim gorme tehlikesi s6z konusuysa, bagvuru sahiplerine, ytriirliikteki ilgili hukuki
araglarla miilteci statiisiinlin taninmasin1 6ngoérmektedir. Maddenin devam eden
fikrasinda ise Onceki fikralarda ongoriilen yiikiimliiliikleri destekler nitelikte toplumsal
cinsiyete duyarl iltica usullerini olusturmak icin gerekli yasal veya diger tedbirlerin
almmasimin gerektigi ifade edilmektedir.

Maddenin ilk fikrasiyla cinsiyet temelli siddetin zuliim olarak tanimlanmasi®’,
1951 tarihli Cenevre Sozlesmesi’nde dngoriilen zuliim ile zuliim nedenleri arasinda
kurulmast istenen bagi dolayli olarak zayiflatmaktadir®®. Zira zuliim teskil ettigi kabul
edilen cinsiyete yonelik siddet eylemleri, dogasi itibariyle, belirli bir toplumsal gruba
mensup kisileri hedef almaktadir.

Istanbul Sézlesmesi bu yéniiyle cinsiyetin belirli bir toplumsal grup teskil ettigini
kabul ederken, 1951 tarihli Cenevre Sozlesmesi ile sunulan korumay1 da zimni olarak
genisletmekte; miilteci belirleme usullerinde toplumsal cinsiyete duyarli olunmasi
cagrisinda bulunmakta ve taraf devletleri, kadinlara yonelik toplumsal cinsiyete dayali
siddetin iltica talebinde bulunmak igin gegerli bir gerekge olarak taninmasini saglamak
tizere gerekli yasal ve diger tedbirleri almakla yiikiimlii kilmaktadir®. S6zlesme,
ozellikle kadin siinnetine dikkat ¢ekerek cinsiyete dayali/yonelik zuliim riski altindaki
kimselerin ilgili iltica prosediiriine erigimini kolaylastirmak, bu kimselerin korunmasini
daha iyi giivence altina almak igin taraf devletlere bir dizi ylikiimliilik getirmektedir®.
Istanbul Sozlesmesi, cinsiyet temelli zuliim karsinda, kadinlarin uluslararas statiilere
erismesini kolaylagtirarak 1951 tarihli Cenevre Sézlesmesi ile 6ngoriilen korumaya
tamamlayici nitelik arz etmektedir.

B. Avrupa Birligi

Lizbon Andlagmast’nin yiirlirlige girmesiyle birlikte Avrupa Birligi hukuk sisteminde
baglayict deger kazanan 2000 tarihli Avrupa Birligi Temel Haklar Sarti’nin® 18. ve

87 Council of Europe, Protecting migrant women, refugee women and women asylum seekers from gender-based violence,
2019 <https://edoc.coe.int/en/violence-against-women/7862-protecting-migrant-women-refugee-women-and-women-
asylum-seekers-from-gender-based-violence-istanbul-convention.html> 14 Haziran 2024.

88 Istanbul Sézlesmesi’nin s6z konusu hiikmii, cinsiyete dayali siddete maruz kalan/kalma ihtimali olan kadinlarin herhangi
bir teste tabi tutulmaksizin toplumsal grup olarak degerlendirilebilecegi seklinde yorumlanmaktadir. Oztiirk (n 16) 286.

89  Petitpas/Nelles (n 50) 83.

90  Ayrntili analiz igin bkz. Council of Europe and Amnesty International, The Council of Europe Convention on Preventing
and Combating Violence Against Women- A tool to end female genital mutilation, Strasbourg, 2014.

91  Avrupa Birligi Temel Haklar Sarti (Charter of Fundamental Rights of the European Union (CFREU) (2012) OJ C326.

339



Public and Private International Law Bulletin

19. maddelerinde®? 1951 tarihli Cenevre Sozlesmesi ve 1967 tarihli Protokol’e atifla
sigimma hakkina ve non-refoulement ilkesine yer verilmektedir. Avrupa Birliginin
Isleyisinde Dair Andlasma ile ise miilteci akininin etkin yonlendirilmesi, hukuka
uygun olarak iiye devletlerde ikamet eden ti¢iincii devlet vatandaslarina adil muamele
edilmesi ve yasa dis1 g¢ ve insan ticaretinin 6nlenmesi amaciyla ortak gog politikasi
amaglanmaktadir®®. Bu baglamda non-refoulement ilkesine yapilan vurguyla 1951
tarihli Cenevre Sozlesmesi ve 1967 tarihli Protokol ¢ergevesinde, Birligin sinirlar
icerisinde uluslararas1 korumaya muhtag {igiincii tilke vatandaslarina gereken hukuki
statiiniin verilmesi 6ngoriilmektedir®.

Avrupa Birligi Temel Haklar Sarti ile kabul edilen siginma hakki ve Andlasma
ile kurulmasi amaclanan ortak go¢ politikasinin en énemli ayagini ise Vasiflandirma
Direktifi olarak adlandirilan 2011/95/EU sayili Direktif teskil etmektedir®.

Vasiflandirma Direktifi, miiltecilere ve diger uluslararasi koruma ihtiyaci olan
kisilere dair birtakim ortak standartlar getirmektedir. Direktif’te, 1951 tarihli Cenevre
Sozlesmesi’ndeki tanimla uyumlu miilteci statiisii ongoriilmekte ve -bdlgesel nitelikli
diger diizenlemelerden farkli olarak- miilteci tanim1 genigletilmeksizin uluslararasi
korumaya ihtiyaci olan ama miilteci statiisii i¢in gerekli niteliklere sahip olmayan
kimseler bakimindan belirli sartlar altinda S6zlesme’de 6ngoriilen miilteci korumasini
tamamlayici nitelikte ikincil koruma statiisii kabul edilmektedir. Direktifte ikincil
koruma statiisii, miilteci statiisiinii elde edemeyenler bakimindan 6ngoriilmektedir®®.
Buna gore miilteci olmak icin gerekli 6zelliklere sahip olmayan ancak mense iilkeye
ya da vatansizsa daha 6nce ikamet ettigi yere gonderildigi takdirde, 15. maddede®’

92 AB Temel Haklar1 Sarti md. 18, “Siginma hakki, 28 Temmuz 1951 tarihli Cenevre Sozlesmesi ve siginmacilarin statiisiine
iliskin 31 Ocak 1967 tarihli Protokol kurallar dikkate alinarak ve Avrupa Toplulugunu kuran Andlasma’ya uygun olarak
teminat altina alinmalidir.”; md. 19, “1- Toplu simir disi etmeler yasaktir. 2- Hi¢ kimse, 6liim cezasi, iskence veya baska
insanlik dist veya al¢altict muamele veya cezaya tabi tutulmasi konusunda ciddi bir tehlikenin bulundugu bir devlete geri
gonderilemez, simir disi edilemez veya iade edilemez.” seklindedir.

93 ABIA, md. 79.

94  Avrupa Birliginin Isleyisine Dair Andlasma (ABIA) (The Treaty on the Functioning of the European Union, (Official
Journal of the European Union, C 326/47, 26.10.2012)), md. 78 <https://eur-lex.europa.eu/LexUriServ/LexUriServ.
do?uri=CELEX:12012E/TXT:en:PDF>, 22 Mart 2024. Avrupa Birligi genelinde gegerli tek tip bir miilteci statiisii, siginma
hakki elde etmeksizin tek tip bir ikincil koruma statiisii ve kitlesel akin durumda yerinden edilen kisiler igin ortak bir gegici
koruma statiisii verilmesi dngériilmektedir (ABIA md. 78/2).

95 ikincil koruma adiyla tamamlayict koruma altinda kapsamli bir koruma rejimi belirleyen ilk diizenleme, 2004/83/EC sayili
Direktif’tir (Council Directive 2004/83/EC of 29 April 2004 on minimum standards for the qualification and status of
third country nationals or stateless persons as refugees or as persons who otherwise need international protection and the
content of the protection granted (Official Journal of the European Union, L 304/12, 30.09.2004) <https://eur-lex.europa.
eu/legal-content/EN/TXT/PDF/?uri=CELEX:32004L0083> 22 Mart 2024)). Direktif ile Birlik ¢atis1 altinda miilteci ve
ikincil koruma statiisii seklinde iki ayr1 bireysel statii belirlenmistir. Ancak iiye devletler arasinda miilteci statiisii ve ikincil
koruma statiistine iliskin goriis ve uygulama farkliliklarinin devam etmesi tizerine s6z konusu uyumsuzlarin giderilmesi ve
ortak iltica politikas1 hedefini gergeklestirilmesi amaciyla 2011/95/EU sayih Vasiflandirma Direktifi kabul edilmistir.

96  Avrupa Birligi Vasiflandirma Direktifi md. 2 (f). Direktifte ikincil koruma tanimi yapilirken vurgulanan bu husus,
bagvurucunun 6ncelikle miilteci statiisii baglaminda degerlendirilmesini gerekli kilmaktadir.

97  Avrupa Birligi Vasiflandirma Direktifi’nin 15. maddesinde, 6liim cezasi veya infazi ya da bagvuru sahibine menge iilkesinde
iskence veya insanlik dis1 ya da asagilayict muamele veya ceza uygulanmasi ya da uluslararasi veya uluslararasi nitelikte
olmayan silahli ¢atisma durumlarinda bir sivilin hayatina veya kisiligine yonelik ayrim gézetmeyen ciddi ve sahsi tehdidin
ciddi zarar1 teskil edecegi diizenlenmistir. Madde silahli ¢atismalar baglaminda ayrim gézetmeyen siddetten kagan sivillere
koruma saglanmasi hedefi ile miilteci hukukunda aranan bireysel zarar riskini uzlagtirmay1 amaglamaktadir (Topal (n 2) 63).
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tanimlanan ciddi zarar kapsaminda; 6liim cezasina ¢arptirilma veya infaz edilme,
iskence, insanlik dis1 veya asagilayict muamele ya da cezaya maruz kalma, uluslararasi
veya uluslararasi nitelikte olmayan silahli catisma durumlarinda (bir sivilin) hayatina
veya kisiligine yonelik ayrim gézetmeyen siddet nedeniyle ciddi ve sahsi tehdide
maruz kalma gercek riski altinda bulunan ve bu risk nedeniyle mense iilkenin ya
da vatansizlar i¢in daha 6nce ikamet ettikleri {ilkenin korumasindan yararlanamayan
veya yararlanmak istemeyen Birlik vatandasi olmayan kisiler i¢in ikincil koruma
ongoriilmektedir®.

Vasiflandirma Direktifi ile 1951 tarihli Cenevre Sozlesmesi’ndeki miilteci tanimina
sadik kalinarak yeni bir uluslararasi koruma statiisii ihdas edilmektedir. Bu koruma
statiisli 6zellikle cinsiyete dayanan/yonelik siddet eylemlerinin degerlendirilmesinde
kilit rol oynamaktadir®”. Zira, S6zlesme diizeninde uluslararasi koruma statiisti elde
etmek i¢in aranan sartlardan farkli olarak, ikinci koruma statiisiiniin kazanilmasi
icin cinsiyete dayanan/yonelik siddet eylemlerinin zuliim niteligine ulagmasi;
buna maruz kalan kimselerin ise belirli bir toplumsal gruba mensubiyeti ya da
Sozlesme ile 6ngoriilen diger nedenlere dahili aranmamaktadir. Tkincil korumada,
miilteci statiisii i¢in aranan zuliim yerine ciddi zararin varli§1 6ngdriilmekte ve bu
ciddi zararin mevcudiyeti, belirli sebeplerle iliskilendirilmesi gerekmeksizin, diger
bir deyisle herhangi bir sebepten bagimsiz olarak, éngdriillen koruma statiisiiniin
elde edilmesi i¢in yeterli goriilmektedir. Ciddi zarar olarak adlandirilan eylemlerin
yorumlanmasi hususunda ise biiyiik 6l¢iide insan haklari s6zlesmeleri ve s6zlesmelerle
kurulan denetim mekanizmalari uygulamalarindan yararlanilmaktadir'®. Zira ikincil
koruma statiisii temel olarak iiye devletlerin insan haklari s6zlesmelerinden dogan
yiikiimliiliiklerine dayandirilmaktadir. Insan haklar1 hukukunun miilteci hukuku ile
Ongoriilen korumay1 kapsamasi ve miilteci hukuku ile iligskilendirilen birgok normun
insan haklar1 s6zlesmeleri ¢ergevesinde uygulanmasi sonucu ikincil koruma statiisiiniin
yaratilmasi gerekliliginin dogdugu genel olarak kabul gérmektedir'®'.

98  Avrupa Birligi Vasiflandirma Direktifi’nin 1951 tarihli Cenevre Sozlesmesi madde 1 (f)’ye benzer sekilde kaleme alman 17.
maddesine gore; barisa kars1 sug, savas sugu ve insanliga kars1 sug islendigine, Birlesmis Milletlerin amag ve ilkelerine aykirt
fiillerden suglu olduguna, agir bir sug isledigine ve bulundugu iilkenin kamu diizeni ve giivenligine tehdit olusturduguna
dair hakkinda ciddi emareler olan kisiler ikincil korumanin disinda tutulmaktadir.

99  Avrupa Birligi hukuk diizeninde direktifler, kural olarak, dogrudan uygulanabilme kabiliyetine sahip degildir. Direktifler,
muhatap alinan her iiye devleti, ulasiimasi gereken sonuglar1 bakimindan baglar ancak sekil ve yontem ulusal mercilere
birakilmistir. Bu baglamda iiye devletler, hukuki diizenlemelerini Birlik kurallari ile uyumlastirma yiikiimii altindadir.
Ayrntil1 bilgi i¢in bkz. Mehmet Hanifi Bayram, Avrupa Birligi Hukuku Dersleri, (7th edn Seckin Yayincilik 2022) 173-4.

100 Avrupa Birligi Adalet Divani ilgili yorumlart igin bkz. Meltem Ineli Ciger, ‘Silahli Catisma Durumlarinda Ayrim Gozetmeyen
Siddet Hareketlerinden Kagan Kisilerin Avrupa Birligi ve Tiirk Hukukunda Ikincil Korunmasi (2018) 20(1) Dokuz Eyliil
Universitesi Hukuk Fakiiltesi Dergisi 199, 205. Vasiflandirma Direktifi baglangi¢ hiikiimlerinin (bkz. para 34), Direktif
hiikiimlerinin yorumlanmasinda insan haklari belgelerine ve bu belgelerle olusturulan denetim mekanizmalar1 uygulamalarina
yapilan atfin normatif kaynagini teskil ettigi soylenebilir.

10

—_

insan haklar1 ve miilteci hukuku arasindaki yakin iligki, bireye saglanan korumanin giiglendirilmesi hususunda iki tiirlii
yorumlanmaktadr. ilk olarak 1951 tarihli Cenevre Sézlesmesi gergevesinde miilteci statiisii kapsaminda sunulan korumanin
insan haklart hukukunun gelisimi ¢ergevesinde yorumlanmasi ve uygulanmasi gerektigi 6ngoriilmektedir. ikinci olarak ise lex
generalis nitelige sahip insan haklari hukuku karsisinda miilteci hukukunun lex specialis nitelik arz etmesinin, tamamlayici
koruma kapsaminda sunulan korumanin, miilteci statiisiinden daha zayif haklar icermemesi geregiyle sonuglandigi; non-
refoulement ilkesinin de bu gerekliliginin dayanaklarindan birini teskil ettigi ifade edilmektedir. McAdam (n 7) 31-3, 255
vd.
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Bu gereklilikte en 6n 6nemli pay ise siiphesiz 1951 tarihli Cenevre S6zlesmesi’nin
33. maddesinde'® yer bulan ve uluslararasi teamiil kurali oldugu kabul edilen'® non-
refoulement ilkesidir. Tlke, kendi iilkelerindeki zuliim ve hayati tehlike tehdidinden
kacarak giivenli bir iilkede yasamak isteyenler i¢in devletlerin koruma saglama ve
bu baglamda s6z konusu kisilerin geri gdnderilmeleri sonucunu doguracak herhangi
bir islemde bulunmama yiikiimliiliigii ongérmektedir'®. Ilke, en genis sekilde
1951 tarihli Cenevre S6zlesmesi’nde yer bulmus olsa da uygulamasi biiyiik 6lgiide
insan haklar sozlesmeleri cer¢evesinde devletin, kendi yetkisi altindaki bireylerin
s6zlesme hiikiimlerine aykirt muameleye maruz kalmalarini dnleme yiikiimliliigi
ile iligskilendirilerek pozitif yikiimliiliikkleri kapsaminda ortaya ¢ikmaktadir!®,
Ikincil koruma statiisii ise bu temelde belirli sebeplerin varlig1 halinde, kisinin geri
gonderilmesi sonucunu doguracak eylemi gerceklestirmeme seklinde devlete yiiklenen
pozitif yiikkiimiin, kisiye uluslararasi koruma statiisii saglanmasi seklinde bir edim
yilikiimiine donligmesidir. Bu baglamda statil, bilylik 6l¢iide insan haklar1 s6zlesmeleri
ile kurulan denetim mekanizmalarinda igtihadi karsilik bulan ytlikiime normatif temel
kazandirmaktadir'®. Ancak belirtmek gerekir ki non-refoulement ilkesi uygulamasi,
s0z konusu statiiniin kabuliinde 6nemli bir araci teskil etse ya da 6zellikle insan haklari
sozlesmeleriyle kurulan denetim mekanizmalar1 s6z konusu ihtiyaci goriiniir kilsa da
ilke kapsaminda degerlendirilebilecek her durum, dogrudan kisiye ikincil koruma
statlislinlin verilmesi sonucunu dogurmamaktadir. Zira Vasiflandirma Direktifi’nin
baslangi¢ kisminda yer verilen; bir iilke niifusunun tamaminin ya da niifusun bir
kesiminin genel olarak maruz kaldig1 risklerin normal olarak kendi baslarina ciddi zarar
olarak nitelendirilebilecek bireysel bir tehdit olusturmadigina iligskin diizenlenmesi'"’
de bunu dogrular niteliktedir.

102 Sozlesme’nin 33. maddesinin ilk fikrasiyla, higbir taraf devletin bir miilteciyi, ki, dini, tabiiyeti, belli bir toplumsal gruba
mensubiyeti veya siyasi diisiinceleri dolayisiyla hayatinin veya 6zgiirliigiiniin tehdit altinda olacagr tilkeye her ne sekilde
olursa olsun sinir dist edemeyecegi veya sinirdan geri gonderemeyecegi ve/veya geviremeyecegi (expel or return (‘refouler”))
kabul edilmistir. S6zlesme hitkmiiniin, hazirlik ¢aligmalari 1s18inda ayrintili analizi i¢in bkz. Ceren Karagézoglu, ‘Non-
Refoulement Ilkesinin Avrupa insan Haklar1 Sozlesmesi Cergevesinde Uygulanmast® PPIL, (2023) 43(1) 313, 319, dp. 17.

103 Guy S. Goodwin-Gill, ‘The Haitian Refoulement Case: A Comment’ (1994) 6(1) International Journal of Refugee Law 103,
105; Elif Uzun, ‘Geri Gondermeme Ilkesinin Uluslararast Hukuktaki Konumu Uzerine Bir Degerlendirme’ (2012) 8(30)
Uluslararas1 Hukuk ve Politika 25, 42-51.

104 Uzun (n 103) 25.
10.

[

Gregor Noll, ‘Delimiting and Justifying Protection under the ECHR’, Negotiating Asylum- The EU Acquis, Extraterritorial
Protection and the Common Market of Deflection (The Hague: Kluwer Law International 2000) 473; Helen Lambert, ‘The
European Convention On Human Rights And The Protection of Refugees: Limits And Opportunities’ (2005) 24(2) Refugee
Survey Quarterly 39, 43; Maarten Den Heijer, Europe and Extraterritorial Asylum (Hart Publishing 2012) 148.

106 Non-refoulement ilkesi ¢er¢evesinde gelisen uygulama, bagvuruculara 6zellikle insan haklar sézlesmeleri kapsaminda
bir koruma sunsa da nihayetinde bu kimselere statii taninmasi ile sonuglanmamaktadir. Devletlerin de non-refoulement
ilkesinden dogan yiikiimliiliikklerine uygun davransa da bu kisilere uluslararasi koruma statiisii taninmasi hususunda isteksiz
davrandig1 goriilmektedir. McAdam (n 7) 199-207.

107 Avrupa Birligi Vasiflandirma Direktifi, Baslangi¢ Hiikiimleri para 35.
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Direktif’in 15. maddesinin son bendi'® kapsaminda ciddi zarar kavrami dahilinde
yer verilen uluslararasi veya uluslararasi nitelikte olmayan silahli gatigma durumlarinda
(bir sivilin) hayatina veya kisiligine yonelik ayrim gozetmeyen siddet nedeniyle ciddi
ve bireysel tehdide maruz kalma gergek riski ise dogrudan cinsiyet temelli zuliim
baglaminda bir tasnif veya gerek¢elendirme dngdrmese de gerek uluslararas: gerekse
uluslararasi olmayan silahli catigmalar sirasinda cinsiyet temelli zulme ugrayanlara
koruma saglayacak semsiye bir hiikkiimdiir. 1951 tarihli Cenevre S6zlesmesi veya 1967
tarihli Protokol kapsaminda sunulan gerekgeler baglaminda miilteci tanimi diginda
birakilan, uluslararasi veya ulusal silahli catigmalarin sonucu olarak iilkelerinden
ayrilmak zorunda kalan kisilere uluslararasi koruma statiisli taninmas1 bakimindan
Oonem arz etmektedir. Zira BMMYK, ayrim gdzetmeyen siddet veya ciddi dlciide
kamu diizenini bozan olaylar nedeniyle hayatlarina, fiziksel biitiinliiklerine veya
ozgiirliiklerine yonelik ciddi tehditler sebebiyle menge iilkelerine geri donemeyecek
durumda olan ya da donmek istemeyen bireylerin de uluslararasi koruma kapsamina
girmesi gerektigini ifade etmekteyse'” de uluslararasi veya uluslararasi nitelikte
olmayan silahli ¢atismalarin bir gerekg¢e olarak S6zlesme dahilinde yer almamasi
devlet uygulamalar1 bakimindan farkliliklarin ortaya ¢ikmasina sebep olmaktadir.
Direktif hitkmii bu baglamda devlet uygulamalarinda birligin saglanmasi, tiye devletler
tarafindan sunulan uluslararasi koruma bigimlerini uyumlastirmasi bakimindan 6nemli
bir rol iistlenmektedir. Direktif, miilteci statiisliniin taninmasi i¢in gerekli sartlari
haiz olmayan, fakat uluslararasi veya uluslararasi nitelikte olmayan silahli catigma
durumlarinda ayrim gézetmeyen siddet nedeniyle yasamina ve kisiligine yonelik ciddi
ve bireysel tehdit nedeniyle ciddi zarara maruz kalacagina yonelik gercek bir risk
altinda olan kimselere ikincil koruma statiisii tanimaktadir. Kisinin ikincil koruma
kapsaminda degerlendirilebilmesi i¢in, mense iilkesinde silahli ¢atisma ve ayrim
gozetmeyen siddet hareketlerinin varligi yeterli olmamakta, bu ¢catigmanin kisinin
hayatina ve kisiligine yonelik ciddi ve bireysel bir tehdit olusturmasi gerekmektedir.

Direktif hitkmii silahli ¢atismalar1 odak aldigindan 6ngordiigii korumanin sartlar:
bakimindan siralanan unsurlar da insancil hukuk temellidir. Dolayisiyla s6z konusu
unsurlarin yorumunda insancil hukuk diizenlemelerine bagvurulmaktadir''®. Bu
cergevede ilk kavrami uluslararasi ve uluslararasi nitelikte olmayan silahli ¢atigmalar
teskil etmektedir.

108 Avrupa Birligi Vasiflandirma Direktifi md.15(c), “wluslararas: veya uluslararasi nitelikte olmayan silahli ¢atisma
durumlarinda ayrim gozetmeyen siddet nedeniyle bir sivilin hayatina veya kisiligine/sahisina yénelik ciddi ve bireysel
tehdit” seklindedir.

109 UNHCR, Providing International Protection Including Through Complementary Forms of Protection, para 26.

110 Direktif’in ilgili hilkmiinde yer alan unsurlara iliskin bir agiklamaya yer verilmedigi i¢in s6z konusu kavramlar muglak
kalmustir. Unsurlarin insancil hukuk kural ve ilkeleriyle iliskilendirilmesi ise bu kural ve ilkelerin s6z konusu kavramlarin
yorumlanmasinda rehber olarak kullanilmast ile sonuglanmistir. Eeva Nyknen, ‘On The Lines of Demarcation and Their

Significance- The Categories of Complementary Protection Under The Finnish Aliens Act’ (2012) 30, Nordic Journal of
Human Rights 148, 158, 161.
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1949 tarihli Cenevre Sozlesmeleri ortak 2. madde!!! geregince ilan edilmis savas
halleri veya savas hali herhangi biri tarafindan taninmasa bile taraf devletlerden
ikisi ya da daha fazlasi arasinda ortaya ¢ikan silahli ¢atigma durumlar1 ve taraf
devletlerden birinin iilkesinin tamamen veya kismen isgal edilmesi -bu iggal hig¢bir
askeri bir mukavemetle karsilagsmasa dahi- uluslararasi nitelikte silahli catisma olarak
tanimlamaktadir''2. Uluslararasi nitelikte olmayan silahli ¢atigmalar bakimimndan yapilan
tanimlama i¢inse 1949 tarihli Cenevre S6zlesmelerine Ek Uluslararasi Olmayan Silahli
Catisma Magdurlarinin Korunmasina Iligkin II Numarali Protokol’iin'"* ilk maddesi
dogrultusunda, baskaldiran kuvvetlerin asgari bir 6rgiitlenme diizeyine ve iilkenin
bir kismi iizerinde siirekli ve diizenli askeri eylemler yapabilmesine imkan veren
denetime sahip bulunmasi ve siddet eylemlerinin belirli bir yogunluga ulagsmis olmasi
gerekmektedir''*. Ancak s6z konusu kavramlarin, devlet uygulamalar1 bakimindan
tutarlilik saglanmamis olsa da Direktif’in konu ve amacit dogrultusunda ve ¢atigmanin
siviller lizerindeki etkisine odaklanilarak biitlinciil bir yaklasim cergevesinde
insancil hukukun yerlesmis Ol¢iitlerinden daha esnek bir bicimde yorumlandig:
gortilmektedir'’®. Avrupa Birligi Adalet Divan1 2014 tarihli Diakite kararinda, hiikiimde
yer alan kavramlarin, parcasi olduklar: hukuki metnin biitiinii ve amac1 temelinde
yorumlanmasi gerektigine dikkat ¢ekerek, bir devletin silahli kuvvetlerinin bir veya
daha fazla silahli grupla karsi karsiya gelmesi veya iki ya da daha fazla silahli grubun
birbirleriyle kars1 karsiya gelmesi durumunda, bu hiikmiin uygulanmas: amaciyla
uluslararast nitelikte olmayan bir silahli ¢atigmanin varliginin kabul edilmesi gerektigini
belirtmistir. Bélgedeki mevcut siddet diizeyinin degerlendirilmesine ek olarak, asgari
bir orglitlenmeye sahip olunmasini ve siddet eylemlerinin belirli yogunluga ulasmasini
ya da ¢atigmanin siiresine iligkin ayr1 bir degerlendirmenin yapilmasini aramamistir''S.
Divan bu yorumu ile Direktif ile sunulan korumanin bir parc¢asini tegkil eden ayrim
gozetmeyen siddetin varliginin, hilkmiin uygulanmasi baglaminda uluslararasi nitelikte

111 Bkz. Geneva Convention relative to the protection of civilian persons in time of war, 75 UNTS 287. Calisma kapsaminda
1949 tarihli Cenevre Sozlesmeleri ve Sozlesmelere Ek Protokollerin Tiirkge metninde “*“712 Agustos 1949 Tarihli Cenevre
Sozlesmeleri ve Ek Protokolleri”, Ed. Melike Batur Yamaner vd., Galatasaray Universitesi Hukuk Fakiiltesi Yayinlari: 427
isimli eserden yararlanilmigtir.

112 1949 tarihli Cenevre Sozlesmelerinde belirtilen bu tanima, Sézlesmelere Ek Uluslararasi Silahli Catigmalarin Magdurlarmin
Korunmasina iliskin I Numarali Protokol’iin ilk maddesiyle eklemeler yapilmistir. Buna gére, self determinasyon hakkini
kullanan halklarmn, somiirgeci tahakkiime, yabanci isgaline ve irk¢r rejimlere karst miicadelesi de uluslararasi silahli
catismalar kapsamindadir (Protocol additional to the Geneva Conventions of 12 August 1949, and relating to the protection
of victims of international armed conflicts (Protocol I), 1125 UNTS 3. Uluslararasi nitelikli silahli ¢atigmalar hakkinda
detayli bilgi i¢in bkz. Yusuf Aksar, Uluslararasi Ceza Hukuku (Segkin Yaymcilik 2022) 176-8.

113 Protocol Additional to the Geneva Conventions of 12 August 1949 and relating to the protection of victims of non-
international armed conflicts (Protocol 1), 1125 UNTS 609.

114 Ayrintili analiz i¢in bkz. Hiiseyin Pazarci, Uluslararasi Hukuk Dersleri, 4. Kitap (Turhan Kitabevi 2016) 179.

115 Bu noktada 6zellikle Direktif’in, insancil hukuk kurallar1 ile normatif bag kurulmasini 6ngérmedigine ve insancil hukuk
kurallar1 ve Direktif’in amaglar1 bakimindan farklilik arz ettigine dikkat ¢ekilmektedir. Nyknen (n 110) 159, 161-3; ineli
Ciger (n 100) 212-3.

116 CJEU, (Fourth Chamber), C-285/12, 30 January 2014, para 27, 30-5 <https://curia.europa.eu/juris/document/document.js
fijsessionid=CF05463331BB22BF068EDOFDA 1D48DC5?text=&docid=14706 1 &pageIndex=0&doclang=EN&mode=Ist
&dir=&occ=first&part=1&cid=2997723> 14 Agustos 2024. Benzer yonde bkz. Upper Tribunal (Immigration and Asylum
Chamber), ZMM (Article 15(c)) Libya CG [2017] UKUT 00263 (IAC), para 12 <https://tribunalsdecisions.service.gov.uk/
utiac/2017-ukut-263> 16 Agustos 2024.
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olmayan silahli ¢atigmalarin tanimi ¢ergevesinde dngoriilen unsurlart kapsar nitelikte
oldugunu kabul etmistir.

Ayrim gozetmeyen siddet unsurunun varliginin tespitinde ise insancil hukuk
kurallarma indirgenmeksizin ancak 6zellikle koruma statiisii geregince sivillerin
korunmasi odaginda, sivil ¢atisan ayriminin gozetilmesini 6ngéren insancil kurallarinin

7 Kisinin maruz kaldig1 siddet bakimindan

ihlalinin esas alindig1 goriilmektedir
yapilan bu genel tanimlama s6z konusu siddetin kisinin hayatina veya kisiligine
yonelik ciddi ve sahsi bir tehdit olmasinin aranmasiyla kisisellestirilmektedir. Ancak

18 cok yliksek oldugu ve mense lilkesine

ayrim gozetmeyen siddet seviyesinin
donmesi halinde tiim sivillerin hayatinin veya kisiliginin risk altinda oldugu istisnai
durumlarda, siginmacinin sahsi olarak hayatinin veya kisiliginin tehdit altinda
olacagini kanitlamasinin gerekmedigi kabul gérmektedir!’®. Ayrim gézetmeyen
siddet seviyesinin yogun olarak yasanmadig1 hallerde ise kisinin cinsiyeti belirleyici
bir rol oynayabilmektedir. Zira cinsiyeti, mensup oldugu din ya da meslek grubu
gibi kisisel 6zellikleri nedeniyle hayatinin ve kisiliginin tehdit altinda olabilecegi
kabul edilmektedir. Ancak koruma saglanmasi i¢in s6z konusu tehdidin varlig1 yeterli
goriilmemekte, kisinin bu tehdit bakimindan ciddi bir zarar gorecegine dair gercek
riskin varlig1 aranmaktadir. Gergek risk ise ayrim gozetmeyen siddet durumunun
ciddi zarara yol agma ihtimalinin derecesi ile iliskilendirilmektedir'?’. Gergek riskin
varlig1, ayrim gézetmeyen siddetin bir kigiye ciddi bir zarar verebilme kapasitesi ile
Olgiilmektedir'®'. Ciddi zarar ise bir kiginin haklarina yapilan miidahalenin niteligini ve
yogunlugunu tanimlamaktadir'??, Buna gore bir miidahalenin ciddi olmasi i¢in yeterli
siddette olmas1 gerekmektedir.

Bununla birlikte Direktif’in ilgili hiikmii ile 6ngdriilen koruma, ilk iki fikradan farkli
olarak, kisi bakimindan bir siniflandirma ile siviller bakimindan éngdriilmektedir.
Insancil hukuk kurallar gergevesinde, silahini birakan silahli kuvvetler mensuplari

117 Birlesik Krallik Mahkemesi, insancil hukuk diizenlemelerinin hiikmiin yorumunda 6nemli rol oynadigina dikkat ¢ekerken
Direktif’in amaci dogrultusunda yorumun sadece insancil hukuk diizenlemeleri ile de sinirlandirilmamasi gerektigini
belirtmistir. Asylum and Immigration Tribunal, KH (Article 15(c) Qualification Directive) Iraq CG [2008] UKAIT 00023,
para 60-1 <https://tribunalsdecisions.service.gov.uk/utiac/37806> 16 Agustos 2024. Upper Tribunal (Immigration and Asylum
Chamber) HM and others (Article 15(c)) Iraq CG [2012] UKUT 00409(IAC), para 42 <https://www.asylumlawdatabase.eu/
sites/default/files/aldfiles/%5B2012%5DUKUT%2000409(IAC).pdf> 16 Agustos 2024. Bununla birlikte belirtmek gerekir ki
ayrim gozetmeyen siddetin dogrudan silahli catigmalardan kaynaklanmasi aranmamakta, silahli catigmalarin dolayl: etkileri
de s6z konusu diizenlemenin uygulama alani kapsaminda kabul edilmektedir. European Asylum Support Office (EASO),
The Implementation of Article 15(c) QD in EU Member States, 2015, 5.

118 Ayrim gozetmeyen siddetin seviyesinin belirlenmesinde, silahli ¢atisma sirasinda kullanilan silahlar, yontemler, ¢atisma
sonucu meydana gelen sivil 6liimler, yaralanmalar, ¢atisma nedeniyle yerinden edilen kisilerin sayisi, goniillii geri donisler,
giivenlik olaylar1, yaygin insan haklari ihlalleri, mense tilkedeki siyasal otoritenin temel islevlerini yerine getirip getirmedigi
gibi kriterler esas alinmaktadir. EASO, The Implementation of Article 15(c) QD in EU Member States, 2015, 3.

119 CJEU, C-285/12, 30 January 2014, para 30.

120 European Asylum Support Office (EASO), Article 15(c) Qualification Directive (2011/95/EU) A judicial analysis, 2014,
13.
121 Ineli Ciger (n 100) 220.

122 EASO, Atticle 15(c) Qualification Directive (2011/95/EU), 2014, 13. S6z konusu zararin fiziksel olmasi aranmamakta,
psikolojik siddet kapsaminda degerlendirilen durumlar da zarar kapsaminda kabul edilmektedir. Upper Tribunal (Immigration
and Asylum Chamber), ZMM (Article 15(c)) Libya CG [2017] UKUT 00263 (IAC), para 18.

—_
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ve hastalik, yaralanma, gozaltina alinma ya da herhangi bir sebeple ¢atisma disinda
kalanlar dahil silahli catigmalarda aktif yer almayan kimseler sivil olarak kabul
edilmektedir. Sivil statiisiine sahip olmayan bireylerin sivil niifus i¢erisindeki varligi,

123, Direktif ¢er¢evesinde ise

niifusun sivil olma niteligini ortadan kaldirmamaktadir
biitiinciil yaklagim cergevesinde silahsiz olmanin 6nemli ancak belirleyici olmadig1
kabuliinden hareketle; silahli catigmada catisan olarak yer alan kimselerin ¢atismadaki
roliiniin, kisinin goniillii olarak m1 yoksa baski altina alinarak hareket ettiginin sivil

tanimlanmasinin yapilmasinda géz 6niinde bulundurulmasi geregi ongoriilmektedir'>,

Ayrica belirtmek gerekir ki Direktif’te yer verilen bu statii, miilteci statiisiinii
elde edemeyenler bakimimdan 6ngdriildiigiinden S6zlesme cergevesinde ongoriilen
ylikiimliliikler baglaminda tamamlayici nitelik arz etmektedir'?. Dolayisiyla tiye
devletlerin miilteci statiisii degerlendirmesi yapmaksizin bu statiiyii tanimalar1 1951
tarihli Cenevre Sozlesmesi’nden dogan uluslararas: yiikiimliiliiklerinin ihlali ile
sonuglanmaktadir'®, Zira ikincil koruma statiisii ile miilteci statiisiine ikame degil,
tamamlayici bir koruma amaglanmaktadir'?’. Direktif’in'?® zuliim teskil eden cinsiyet
temelli siddet eylemlerine maruz kalanlarin belirli bir toplumsal grup kapsaminda
degerlendirilebilecegi kabulil ise 6zellikle Avrupa Birligi hukuk diizeninde bu eylemler
sebebiyle magdur olan kimseler bakimindan yapilacak miilteci statiisii degerlendirmesi
geregini pekistiren bir unsur olarak kabul gérmektedir.

I1. Cinsiyet Temelli Zulme Karsi Tiirk Hukukunda Taninan Koruma

A. Yabancilar ve Uluslararasi Koruma Kanunu’nda Yer Alan Uluslararasi
Koruma Statiileri

6458 sayil1 Yabancilar ve Uluslararas1 Koruma Kanunu (YUKK) yiiriirliige girmeden
once Tiirk hukukunda uluslararas1 koruma rejimine iligkin detayli kanuni diizenleme

123 ICTR, Trial Chamber, Prosecutor v Jean Paul Akayesu, (ICTR-96-4-T) 2 September 1998, para 582 <https://ucr.irmct.org/
LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-96-04/MSC15217R0000619817.PDF> 12 Agustos
2024.

124 EASO, The Implementation of Article 15(c) QD in EU Member States, 2015, 4.

125 Vasiflandirma Direktifi’nin 17. maddesinde kisinin uluslararasi korumadan hari¢ tutulmasini 6ngéren hiikiim, 1951 tarihli
Cenevre Sozlesmesi’ne paralel bir diizenleme igermektedir. Ayrica Direktif’in 8. maddesinde bagvurucunun, mense tilkedeki
belirli bir bolgede, hakl sebeplere dayanan zuliim gérme korkusu veya ciddi zarar gérme riski bulunmuyorsa veya zulme
veya ciddi zarara karg1 korunabiliyorsa, bu bolgeye giivenli ve hukuka uygun bigimde seyahati miimkiinse ve makul olarak bu
bolgeye yerlesmesi beklenebilir ise kisinin uluslararasi korumaya ihtiyact olmadig: kabul edilerek basvurunun reddedilecegi
diizenlenmistir. Direktif’in ilgili hilkmi, “ddhili koruma alternatifi” olarak adlandirilan yaklasimin bir goriiniimiidiir.
Yaklagim hakkinda ayrintili analiz i¢in bkz. Lider Bal, ‘Dahili Korunma Alternatifi Yaklagimi ve Uluslararas1 Koruma
Statiisii’ (2004) 6(1) ASBU Hukuk Fakiiltesi Dergisi 416, 421-457.

126 Ineli Ciger (n 100) 221.

127 Avrupa Birligi Vasiflandirma Direktifi, Baglangi¢c Hiikiimleri para 33. Ayrica bkz. EASO, Article 15(c) Qualification Directive
(2011/95/EU), 2014, 11.

128 Direktif md. 10/1(d).
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bulunmamaktaydi. Miilga 1994 Yo6netmeligi'®, Miilga Miilteci Misafirhaneleri
Yonetmeligi'*® ve 22 Haziran 2006 tarihli, 57 Sayili Igisleri Bakanligi Genelgesi'*' bu
hususta esas diizenlemelerdi. Ancak bu diizenlemelerde yer alan hiikiimler, uygulama
bakimindan yetersiz ve dagiik bir sekilde bulunmaktaydi'*2. Bu diizenlemeler
uygulamada sorunlara neden olmaktaydi'*. YUKK ile daha diizenli ve sistematik bir
diizenlemeye kavusulmustur.

YUKK madde 3/1(r)’ye gore, uluslararas: koruma statiileri; miilteci, sartl miilteci
ve ikincil koruma olmak {izere {i¢ adettir.

YUKK madde 61’de miiltecinin tanimina yer verilmistir. Burada 6nemle
belirtilmelidir ki, 1951 tarihli Cenevre Sézlesmesi ile 1967 tarihli Miiltecilerin Hukuki
Statiisiine Iliskin Protokol, YUKK *taki kavramlarin esas temelini olusturmaktadir'>.
Bu nedenle YUKK madde 61°deki tanim, 1951 tarihli Cenevre Sozlesmesi ve 1967
tarihli Protokol’e uyumlu bir sekilde kaleme alinmistir. Madde uyarinca:

“Avrupa iilkelerinde meydana gelen olaylar nedeniyle; ki, dini, tabiiyeti, belli bir
toplumsal gruba mensubiyeti veya siyasi diisiincelerinden dolayt zulme ugrayacagindan
hakli sebeplerle korktugu i¢in vatandagi oldugu iilkenin disinda bulunan ve bu iilkenin
korumasindan yararlanamayan ya da séz konusu korku nedeniyle yararlanmak
istemeyen yabanciya veya bu tiir olaylar sonucu onceden yasadigi ikamet iilkesinin
disinda bulunan, oraya donemeyen veya séz konusu korku nedeniyle donmek istemeyen
vatansiz kisiye statii belirleme islemleri sonrasinda miilteci statiisii verilir”.

Tiirkiye, 1951 tarihli Cenevre So6zlesmesi’ne taraf olurken, S6zlesme hiikiimlerinin
sadece Avrupa’da'®® meydana gelen olaylar neticesinde gergeklesen siginmalara
uygulanacagini 6ngoren bir beyanda bulunmustur. Bu nedenle, Avrupa disinda meydana
gelen olaylardan 6tiirii Tiirkiye’ye gelenlere miiltecilik statiisti taninmamaktadir!>e,
Avrupa disinda gergeklesen olaylar sebebiyle Tiirkiye’ye sigman kisilere nasil bir
koruma saglanacagi konusu ise ayri bir hikkiimde diizenlenmektedir.

129 Tiirkiye’ye Iltica Eden veya Baska Bir Ulkeye iltica Etmek Uzere Tiirkiye’den [kamet izni Talep Eden Miinferit Yabancilar
ile Topluca Sigimnma Amaciyla Sinirlarimiza Gelen Yabancilara ve Olabilecek Niifus Hareketlerine Uygulanacak Usul ve
Esaslar Hakkinda Yo6netmelik, RG 30.11.1994/22127.

130 RG. 29.04.1983/18032.

131 Genelge metni igin bkz. <http://www.multeci.org.tr/wp-content/uploads/2016/12/57-Sayili-Genelge-2010-Degisikligi.pdf>
24 Eyliil 2024.

132 Odman (n 15) 188-191; Cigekli (n 17) 242; Nuray Eksi, Yabancilar ve Uluslararast Koruma Hukuku (5th edn, Beta Yayinevi
2018) 9; Siireyya Can, Avrupa Birligi Hukuku ve Tiirk Hukukunda Ikincil Koruma (Yetkin 2021) 231.

133 Nasth Sarp Ergiiven/Beyza Ozturanli, ‘Uluslararasi Miilteci Hukuku ve Tiirkiye’ (2013) 62(4) Ankara Universitesi Hukuk
Fakiiltesi Dergisi 1007, 1008.

134 Cigekli (n 17) 242; Oztiirk (n 16) 365.

135 YUKK madde 3/1(b) uyarinca Kanun’da gegen “Avrupa” kelimesi, Avrupa Konseyi iiyesi olan iilkeler ile Cumhurbagkaninca
belirlenecek diger tilkeleri ifade etmektedir.

136 Oztiirk (n 16) 398-399.
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YUKK madde 62’ye gore, Avrupa disinda meydana gelen olaylar nedeniyle ve yine
YUKK madde 61°deki bes neden olan 11k, din, tabiiyet, belirli bir toplumsal gruba
mensubiyet veya siyasi diisiincelerden dolay1 zulme ugrayacagindan hakli sebeplerle
korktugu i¢in vatandasi oldugu iilkenin disinda bulunan ve bu iilkenin korumasindan
yararlanamayan ya da s6z konusu korku nedeniyle yararlanmak istemeyen yabanciya
veya bu tiir olaylar sonucu 6nceden yasadigi ikamet {ilkesinin disinda bulunan, oraya
donemeyen veya s6z konusu korku nedeniyle donmek istemeyen vatansiz kisiye “sartlh
miilteci” statiisii'’®’ taninmaktadir.

Tiirkiye’nin kabul ettigi cografi sinirlamanin bir sonucu olan sartli miilteci
statiisliniin miilteci statiisiinden en temel farki, YUKK madde 62’nin son ciimlesinde
ifade edilmektedir. YUKK madde 62 uyarinca sarth miiltecinin, ti¢lincii bir lilkeye
yerlestirilinceye kadar Tirkiye’de kalmasina izin verilecegi belirtilmektedir.
Dolayisiyla, YUKK madde 62’de tanimlanan bu koruma statiisiiniin basina “sartli”
kelimesinin eklenmesinin sebebi, bu kisilerin ancak giivenli bir ti¢iincii bir tilkeye!'*
yerlestirilme sartiyla koruma altina alinmis olmalaridir'.

Miilteci ve sarth miilteci statiilerine ek olarak, YUKK madde 63’te bir uluslararasi
koruma statiisii daha bulunmaktadir. Maddeye gore, “6/iim cezasina mahkiim olacak
veya oliim cezasi infaz edilecek, iskenceye, insanlik dist ya da onur kirici ceza
veya muameleye maruz kalacak, uluslararast veya iilke genelindeki silahli ¢atisma
durumlarinda, ayrim gozetmeyen siddet hareketleri nedeniyle sahsina yonelik ciddi
tehditle karsilasacak” kisiler, miilteci veya sartli miilteci sartlarini tasimiyor olsalar
bile, bir uluslararasi1 koruma olan ikincil koruma statiistine sahip olabilmektedir'*.

Ikincil koruma statiisii i¢in en dnemli hususlardan biri, bu statiiniin ancak miilteci
veya sartl miilteci olarak nitelendirilemeyen kisiler i¢in taninabilmesidir. YUKK
madde 63’lin ilk ciimlesinde de acik¢a bu husus vurgulanmistir. YUKK madde 63/1
su sekilde baslamaktadir: “Miilteci veya sartly miilteci olarak nitelendirilemeyen...”.

137 Miilga 1994 Yénetmeligi’nde s6z konusu kisiler, “siginmaci” olarak adlandirimaktaydi. YUKK ile birlikte artik “siginmact”
statiisti kaldirilmistir. Calismada, Tiirkiye’ye korunma amaciyla gelmis ve daha bagvuru yapmamis ya da basvuru yapmis
ve basvurusu degerlendirme asamasinda olanlar igin “Tiirkiye 've siginanlar”’ kavrami kullanilmaktadir.

138 YUKK madde 74/2’ye gore, “Asagidaki sartlari tasiyan iilkeler giivenli ti¢iincii iilke olarak nitelendirilir: a) Kisilerin
hayatinin veya hiirriyetinin, ki, dini, tabiiyeti, belli bir toplumsal gruba mensubiyeti veya siyasi diigiinceleri nedeniyle
tehdit altinda olmamasi b) Kisilerin iskenceye, insanlik disi ya da onur kirici ceza veya muameleye tabi tutulacagu iilkelere
geri gonderilmemesi ilkesinin uygulaniyor olmasi ¢) Kiginin miilteci statiisii talep etme ve miilteci olarak nitelendirilmesi
durumunda Sézlesmeye uygun olarak koruma elde etme imkdaninin bulunmasi ¢) Kisinin ciddi zarar gérme riskinin
olmamasi”. Buna ek olarak YUKK madde 74/3 uyarinca, “Bir iilkenin bagvuru sahibi igin giivenli iigiincii iilke olup
olmadigi, basvuru sahibinin ilgili iigiincii iilkeye gonderilmesini makul kilacak bu kisi ve iilke arasindaki baglantilar da
dahil olmak iizere, her basvuru sahibi i¢in ayri olarak degerlendirilir”.

139 Oztiirk (n 16) 400.

140 ikincil koruma, YUKK 6ncesi donemde Miilga 1994 Yonetmeligi’nde yer almamaktaydi. 22.06.2006 tarihli ve 57 sayilt
Emniyet Genel Mudiirliigii Genelgesi’nde kavram olarak ilk defa ikincil korumaya deginilse de bu kavramin tanimina ve
agiklamasina yer verilmemistir. YUKK ile taninan ikincil koruma statiisii, Avrupa Birligi hukuku ile uyum siireci kapsaminda
kabul edilmistir (Oztiirk (n 16) 403). YUKK madde 63, Avrupa Birligi Vasiflandirma Direktifi esas alnarak kaleme alinmustir.
Nese Baran Celik, ‘Tiirk Hukukunda Uluslararasi Koruma Bagvurusunda Bulunan veya Uluslararasi Korumadan Yararlanan
Yabancilarin Hak ve Yiikiimliiliikleri’ (2015) 6(3) inonii Universitesi Hukuk Fakiiltesi Dergisi 67, 78-79. Bu husustaki
ayrintili degerlendirmelere ve 6gretideki goriislere ileride yer verilmektedir.
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Dolayisiyla bireysel bir uluslararasi koruma basvurusu durumunda, eger kisiye YUKK
madde 61 veya madde 62 uyarinca (sartl) miilteci statiisii saglanabiliyorsa, ikincil
koruma statiisii kapsaminda bir inceleme s6z konusu olmamalidir'*!. Bir uluslararasi
koruma basvurusunda 6ncelikle YUKK madde 61 ve 62 ¢er¢evesinde degerlendirme
yapilmasi gerekmektedir'**.

Ikincil koruma statiisii, yasam hakki ve iskence yasag1 gibi temel insan haklarini
koruma altina almay1 amaglamaktadir'#*. Bu statiiniin dayanagini, Avrupa insan
Haklar1 Sozlesmesi’nin 3. maddesindeki iskence yasagi ve 1951 tarihli Cenevre
Sozlesmesi’nin 33. ve YUKK’un 4. maddesinde diizenlenen geri gonderme yasagt
olusturmaktadir'*,

Ikincil koruma statiisii, diger uluslararasi koruma statiilerini tamamlayan
bir statii oldugu i¢in Ogretide ve uygulamada “tamamlayici koruma” olarak
tanimlanmaktadir'®. Ikincil koruma statiisii, diger uluslararas1 koruma statiilerinin
kapsamini genisletmekte ve Sozlesme ile dngoriilen korumay1 tamamlayan bir statii
olarak kargimiza ¢ikmaktadir'*. Ancak burada énemle belirtilmelidir ki, ikincil koruma
statiisii, uluslararasi bir andlasma ile diizenlenmemistir'¥’. Dolayisiyla da bu statiiniin
kaynagi tamamen devletlerin ulusal hukuk sistemleridir'*. Dayanagini teskil eden
kaynak bakimindan ikincil koruma statiisii, sartli miilteci statiisii ile benzerlik arz
etmektedir'®. Dayanagi 1951 tarihli Cenevre S6zlesmesi olan miilteci statiisii ise bu
husus bakimindan her iki statiiden ayrilmaktadir. Miilteci statiisii, tamamen uluslararasi
hukukta baglayiciligr olan bir andlasmaya dayanmaktadir.

141 Can (n 132) 239.

142 Ayni dogrultuda agiklamalar igin bkz. Ankara 1.idare Mahkemesi, E.2014/2070, K.2015/2630, K.T.30.11.2015. <http:/
www.izmirbarosu.org.tr/Upload/files/haberler/ANKARA%201_%20%C4%B0DARE%20MAHKEMES%C4%B0%20
-2015-2630.pdf> 23 Ekim 2024.

143 Aysel Celikel/Giinseli Oztekin Gelgel, Yabancilar Hukuku (27th edn, Beta Yaymevi 2022) 25; Gokge Arikan, Go¢ Hukukunda
Yabanciya Saglanan Uluslararasi, Béolgesel ve Ulusal Koruma (On iki Levha Yaymncilik 2020) 37.

144 Topal (n 2) 264, 267.

145 Cigekli (n 17) 301; Eksi (n 132) 51; Is1l Ozkan, Gog-iltica ve Siginma Hukuku, (5th Edn, Segkin Yayincilik 2023) 393;
Baran Celik (n 140) 78; Ahmet Hamdi Topal, ‘Gegici Koruma Yonetmeligi ve Tiirkiye’deki Suriyelilerin Hukuki Statiisii’
(2015) 2(1) Istanbul Medipol Universitesi Hukuk Fakiiltesi Dergisi 5, 13; B. Bahadir Erdem, ‘Gegici Koruma Statiisiindeki
Suriyelilerin Sosyal, Siyasi ve Vatandaslik Hukuku Bakimindan Tiirkiye’deki Durumlari’, (2017) 37(2) Milletlerarasi
Hukuk ve Milletlerarasi Ozel Hukuk Biilteni 332, 454; Arikan (n 143) 40; Kutluhan Bozkurt, Giincel Gelismelerle Go¢
Hukuku (2nd Edn, Legal Yaymcilik 2022) 63, 72; Isil Ozkan, Go¢ ve Vatandaslk Hukuku (Segkin Yayincilik, 2022) 245;
Topal (n 2) 264; Can (n 132) 125. Tamamlayici koruma statiileri hakkinda uluslararasi hukukta bir andlasmanin olmamasi,
bu kavramlarin kapsamlarinin ve sinirlarinin net olarak gizilememesine neden olmaktadir. Bu nedenle, ikincil korumanin,
tamamlayict korumanin bir alt kategorisi mi oldugu yahut da bagimsiz baska bir koruma statiisii mii olusturdugu hususu
acik ve kesin degildir. Bu baglamda, tamamen devletlerin takdir yetkisine dayanan farkli tamamlayict koruma statiileri
ile de karsilasilmaktadir. Isimleri, insani koruma, yerinden edilmis insanlarin korunmasi, gegici siginma olan diger baska
statiilerin, farkli isimler altinda da olsa birer tamamlayici koruma tiirii oldugu ifade edilmektedir. Bkz. McAdam (n 7) 2;
Can (n 132) 36-37.

146 McAdam (n 7) 23; Topal (n 2) 263.
147 Oztiirk (n 16) 427 dp. 1572.

148 Oztiirk (n 16) dp. 1572.

149 Oztiirk (n 16) 427 dp. 1572.
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Ikincil koruma ile (sartli)/miilteci korumasi arasindaki en 6nemli fark, ikincil
korumanin, miilteci korumasinin temelini teskil eden “hakli nedenlerle zuliim korkusu”
Olgltiinii aramamasidir'®®. Buna ek olarak, bu statii, YUKK madde 61 ve 62’deki
bes nedeni aramamakta ve diger uluslararasi koruma statiilerine gore daha genis ve
kapsayici bir koruma saglamaktadir''.

Ikincil koruma statiisiiniin kisilere saglanabilmesi igin, siginmanin Avrupa veya
Avrupa disinda meydana gelen olaylar neticesinde gerceklesip gerceklesmediginin
bir 6nemi bulunmamaktadir. Diinyanin neresinde olursa olsun YUKK madde 63 teki
olaylarin ger¢eklesmesi ve kisilerin Tiirkiye’ye sigimmasi durumunda ikincil koruma
statiisii kapsaminda bir incelemenin yapilmas1 miimkiindiir.

B. Cinsiyet Temelli Zulme Kars: Tiirk Hukukunda Ongoriilen
Koruma Statiileri

1951 tarihli Cenevre Sozlesmesi ile getirilen miilteci statiisii bireysel bir koruma

statiisudiir'>?

. Kisilerin miilteci statiisii i¢in gerekli sartlar1 tasiyip tasimadiklari,
bagvuran herkes i¢in ayr1 ayr1 yapilacak bireysel miilakatlar ile degerlendirilmektedir'>:.
Tiirkiye’nin 1951 tarihli Cenevre Sozlesmesi’ne taraf olurken sundugu ve 1967 tarihli
Protokol’e taraf olurken korudugu beyanin neticesi olan sartl miilteci statiisii ve i¢
hukukumuzda diizenlenen diger bir uluslararasi koruma tiirii olan ikincil koruma
statiisii de ayni sekilde sartlarin bireysel olarak tek tek degerlendirilmesi siirecine
dayanmaktadir'**. Ancak, diinya iizerinde bazi donemlerde kitlesel olarak biiyiik
akinlarin yasandigi goriilmektedir. Kitlesel ve ani bir sekilde gergeklesen bu niifus
hareketleri, Cenevre Sozlesmesi’ne dayanan bireysel degerlendirme siirecini imkansiz
kilmaktadir'>.

1951 tarihli Cenevre Sozlesmesi’nde herhangi bir sekilde hiikiim altina alinmamis
olan kitlesel go¢ hareketleri hakkinda 6zel olarak diizenleme yapilmasi ihtiyaci,

Yugoslavya Sosyalist Federal Cumhuriyeti i¢ savast sonrasinda daha da goriiniir hale

156

gelmistir'*. Bu dogrultuda, Avrupa Birligi tarafindan, 2001 yilinda, Gegici Koruma

150 Oztiirk (n 16) 403.

151 Celikel/Oztekin Gelgel (n 143) 25; Oztiirk (n 16) 403.
152 Celikel/Oztekin Gelgel (n 143) 169; Eksi (n 132) 155.
153 Celikel/Oztekin Gelgel (n 143) 164.

154 Celikel/Oztekin Gelgel (n 143) 169; Eksi (n 132) 155.
155 Oztiirk (n 16) 423-4.

156 Nuray Eksi, ‘Gegici Koruma Y6netmeligi Uyarinca Gegici Korumanin Sartlari, Gegici Koruma Usulii, Saglanan Haklar ve
Gegici Korumanin Sona Ermesi’ (2014) 88(6) Istanbul Barosu Dergisi 65, 68; Serife Sena Poganoglu, 21. Yiizyilda Yeni
Bir Siginmaci Krizi: Rusya ve Ukrayna Arasinda Yaganan Silahli Catismalar Sebebiyle Yerinden Edilmis Kisiler’, Rusya-
Ukrayna Krizi ve Uluslararas: Hukuk, Ciineyt Yiiksel/ Ceren Karagozoglu (eds) (On iki Levha 2023) 253-254.
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Direktifi'>” hazirlanmistir. Bu Yo6nerge ile ani ve genis kitlesel akin halinde gelen
yerlerinden edilmis kisiler i¢in istisnai karakterde derhal ve gecici koruma saglayan
ayr1 bir statii kabul edilmigtir'*®.

Kitlesel goc hareketlerine iliskin olarak Tiirk hukukundaki ilk diizenleme ise
Miilga 1994 Y 6netmeligi’dir. Yonetmelik’te kavram olarak “geg¢ici koruma”dan s6z
edilmese de'*’, sinirlarimizi topluca gegen sigmanlar i¢in yapilmasi gereken islemler
ve alinacak tedbirler diizenlenmistir. 2013 tarihli YUKK ile Avrupa Birligi’nin ilgili
Direktifi’ne benzer sekilde'®’, YUKK madde 91°de, bireysel uluslararasi koruma
statiilerinden tamamen farkl bir “gecici koruma” statiisii kabul edilmistir. YUKK
madde 91°de kabul edilen gecici koruma statiisiindeki kisilerin Tiirkiye’ye kabulii,
Tirkiye’deki haklar1 ve yiikiimliiliikleri ve statiiniin uygulanmasina iliskin diger
hususlar1 diizenlemek amaciyla da 2014 tarihli Gegici Koruma Yonetmeligi'®!
cikarilmistir.

YUKK madde 91 uyarinca, “Ulkesinden ayrilmaya zorlanms, ayrildigt iilkeye geri
donemeyen, acil ve gegici koruma bulmak amacuyla kitlesel olarak simirlarimiza gelen
veya sumirlarimizi gegen yabancilara gegici koruma saglanabilir”. 2013 yilinda kabul
edilen YUKK ile ilk defa Tiirk hukukuna giren bu statiiniin diizenlenmesinin nedeni,
2011 yilindan sonra Suriye Arap Cumhuriyeti’nde yaganan olaylardan dolay1 yasanan
siginma hareketleridir'®?,

Gegici koruma, bireysel bir uluslararasi koruma statiisii degildir'®®. Genis kitlesel
akin halinde gelen ve bagvurusu bireysel olarak degerlendirilemeyen kisiler igin acil
ve tedbir niteliginde koruma saglamak amaciyla getirilen tamamen i¢ hukuka tabi

157 Council Directive 2001/55/EC of 20 July 2001 on minimum standards for giving temporary protection in the event of a
mass influx of displaced persons and on measures promoting a balance of efforts between Member States in receiving such
persons and bearing the consequences thereof, Official Journal L 212, 07/08/2001, bkz. <https://eur-lex.europa.cu/legal-
content/EN/TXT/?uri=celex%3A32001L0055> 24 Ekim 2024.

158 Aydogan Asar, Yabancilar Hukuku (Temel Konular) (8th edn Segkin Yayincilik, 2023) 293-294; Esra Y1lmaz Eren, Miilteci
Hukukunda Gegici Koruma (2nd edn Seckin Yayincilik 2021) 66-67; Gokee Konyali, Uluslararas: Hukukta Siginma Hakk
(Segkin Yayincilik 2021) 135.

159 Eksi (n 156) 69; Eksi (n 132) 53.

160 Avrupa Birligi Gegici Koruma Yonergesi ve Gegici Koruma Yonetmeligi’nin ayrintili karsilastirmast igin bkz. Sema Cértoglu
Koca/F. Candan Kavsat, ‘Gegici Koruma Yo6netmeligi Uyarinca Gegici Koruma Kararinin Kapsami, Alinmasi ve Sona
Ermesi’ (2015) 1(1) Baskent Universitesi Hukuk Fakiiltesi Dergisi 311, 329 vd; Doga Elgin, Tiirkiye’de Bulunan Suriyelilere
Uygulanan Gegici Koruma Statiisii 2001/55 Sayilt Avrupa Konseyi Yonergesi ile Gegici Koruma Yonetmeligi Arasindaki
Benzerlik ve Farkliliklar® (2016) (124) Tiirkiye Barolar Birligi Dergisi 9, 9-80.

161 1994 Yonetmeligi, Gegici Koruma Yonetmeligi ile yiiriirliikten kaldirilmistir, RG. 22.10.2014/29153.

162 Celikel/Oztekin Gelgel (n 143) 169; Eksi (n 132) 151; Lale Ayhan Izmirli, ‘Tiirkiye’deki Suriyelilerin Hukuki Durumuna
iliskin Bir Degerlendirme’ (2017) 4(7), Avrasya Sosyal ve Ekonomi Arastirmalar Dergisi 43, 56.

163 Celikel/Oztekin Gelgel (n 143) 26; Cigekli (n 17) 306; Biilent Cigekli, Uluslararas: Hukukta Miilteciler ve Siginmacilar
(Segkin 2009) 118; Asar (n 158) 254; Ayse Yasemin Aydogmus, ‘Tiirk Hukukunda Gegici Korumadan Yararlananlarin Sinir
Dis1 Edilmesi” (2017) 37(2) Milletleraras1 Hukuk ve Milletlerarast Ozel Hukuk Biilteni 141, 143; Neva Oviing Oztiirk,
“Gegici Korumanin Uluslararas: Koruma Rejimine Uyumu Uzerine Bir inceleme’ (2017) 66(1) Ankara Universitesi Hukuk
Fakiiltesi Dergisi 201, 242; Sibel Ozel, “Tiirkiye’deki Suriyelilerin Hukuki Statiisii’ (2020) 17(2) Yeditepe Universitesi
Hukuk Fakiiltesi Dergisi 709, 722.

351



Public and Private International Law Bulletin

bir korumadir'®. Gegici koruma statiisiiniin hukuki dayanagi, uluslararasi hukukta
baglayiciligi olan 1951 tarihli Cenevre S6zlesmesi degil, Tiirkiye nin ulusal yabancilar
hukuku mevzuatidir.

1. Suriye Arap Cumhuriyeti’nde Meydana Gelen Olaylar Sebebiyle 28 Nisan
2011 Tarihinden itibaren Tiirkiye’ye Sigman
Kisiler Bakimindan Degerlendirme

Suriye Arap Cumbhuriyeti’nden, 28 Nisan 2011 tarihinden itibaren cinsiyete dayali
bir zuliim nedeniyle Tiirkiye’ye siginanlar bakimimdan sadece gegici koruma statiisii
s6z konusu olmaktadir.

YUKK madde 91°e gore gegici koruma statiisiiniin verilebilmesi i¢in ilk sart,
Tiirkiye’ye kitlesel bir akin ile siginmanin ger¢eklesmesidir. Kitlesel akin, Gegici
Koruma Yo6netmeligi madde 3/1(j)’de tanimlanmistir. Buna gore, “ayni iilkeden veya
cografi bolgeden kisa bir siire icerisinde ve yiiksek sayilarda ger¢eklesen ve s6z konusu
sayilar nedeniyle bireysel olarak uluslararasi: koruma statiisii belirleme islemlerinin
usulen uygulanabilir olmadigr durumlar” kitlesel akini ifade etmektedir. Ancak 6nemle
belirtilmelidir ki, Gegici Koruma Yonetmeligi madde 7 geregince, “...kitlesel akin
doneminde bireysel olarak sinirlarimiza gelen veya simirlarimizi gegen yabancilar”
hakkinda da gegici koruma karar1 aliacaktir. Dolayisiyla, Gegici Koruma Y 6netmeligi
kapsaminda sadece kitlesel olarak gelenlere degil, s6z konusu kitlesel akina neden
olan olaylar sonucunda bireysel olarak Tiirkiye siirlarini gecenlere de gegici koruma
statiisii taninabilmektedir'®.

Gegici koruma statiisii saglanmasina neden olacak kitlesel akinin Avrupa’dan veya
Avrupa disindan gerceklesmis olmasiin YUKK veya Gegici Koruma Y 6netmeligi
bakimindan bir 6nemi bulunmamaktadir'®®. Dolayisiyla kural olarak, gegici koruma
statlisiinde cografi bir sinirlama yoktur'®’. Ancak, geg¢ici koruma statiisii verilmesi igin
kitlesel akinla veya bu kitlesel akin doneminde bireysel olarak sinirlari gegme sarti

198 Gegici Koruma Yoénetmeligi madde 9°a gore, igisleri

tek basina yeterli degildir
Bakanliginin teklifi tizerine Cumhurbagkan1'® tarafindan gecici koruma kararinin
ilan edilmesi de gerekmektedir. Su ana kadar sadece Suriye Arap Cumhuriyeti’nden
gelenler bakimindan boyle bir gegici koruma karari ilan edilmistir. Gegici Koruma

Yonetmeligi gegici madde 1 uyarinca, “28.04.2011 tarihinden itibaren, Suriye Arap

164 Celikel/Oztekin Gelgel (n 143) 168-169; Vahit Dogan, Tiirk Yabancilar Hukuku (6th edn, Savas Yaymevi 2021) 11-2; Ozel
(n 163) 722.

165 Eksi (n 156) 70.
166 Eksi (n 156) 71.
167 Eksi (n 156) 71.
168 Eksi (n 132) 156.

169 25/12/2019 tarihli ve 30989 sayili Resmi Gazete’de yayimlanan 1851 sayili Cumhurbagkani Kararmin 4. tincii maddesiyle,
hiikiimde yer alan “Bakanlar Kurulu” ibaresi “Cumhurbaskan:” seklinde degistirilmistir.
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Cumhuriyeti 'nde meydana gelen olaylar sebebiyle” Tiirkiye’ye gelen kisilere bu statii
saglanmaktadir. Dolayisiyla mevcut durumda sadece bu sartlart saglayan ve Suriye
Arap Cumhuriyeti’nden gelenlere gegici koruma statiisii verilmektedir'™.

Gegici koruma, siginmay fiilen glivence altina almaktadir ancak bu giivence bireysel
olarak kisilerin statiilerinin belirlenmesini engelleyen bir siireci kapsamaktadir!”'.
28 Nisan 2011 tarihinden itibaren kitlesel akinla veya bu kitlesel akin doneminde
bireysel olarak Suriye Arap Cumhuriyeti’nden Tiirkiye’ye gelenler, YUKK madde 62
kapsamina girseler bile, bu kisilere sartli miilteci statiisii verilememektedir'”>. Bu husus,
Gegici Koruma Yonetmeligi madde 16°da agikea ifade edilmektedir. Maddeye gore,
“Gecici korumanin uygulandigi siive i¢inde, bu Yonetmelik kapsamindaki yabancilarin
bireysel uluslararas: koruma basvurulari, gegici koruma tedbirlerinin etkin sekilde
uygulanabilmesi amaciyla isleme konulmaz.”

Ogretide, gecici koruma statiisiiniin uygulandig: siire icerisinde bireysel koruma
basvurularinin alinamamasi hususunun Yonetmelik’te diizenlenmis olmasi,
kanaatimizce de hakli olarak elestirilmektedir!™. Tiirkiye Cumhuriyeti Anayasasi'’
madde 7 ve madde 8 geregince, idarenin kanunla diizenlenmesi gereken bir hususta
kural koyma yetkisi bulunmamaktadir. Bireysel statii belirlemeye iligkin usuliin YUKK
ile diizenlenmis olmasi karsisinda, bireysel statii belirleme usuliiniin igletilemeyecegi
ve durdurulacagi durumlarin da YUKK ile belirtilmesi gerekmektedir'”.

Tim bu bilgiler 151¢1nda, uygulamada Suriye Arap Cumhuriyeti’nden, 28 Nisan
2011 tarihinden itibaren cinsiyete dayali bir zuliim nedeniyle Tiirkiye’ye siginanlar
bakimindan zuliim nedeninin bes hakli nedenden birine girip girmediginin tespitinin
yapilamayacagini soylemek gerekmektedir. Bireysel olarak uluslararasi koruma
basvurularimin 6nii su an kapalidir. Ancak bu kuralin kanunla degil, Gegici Koruma
Yonetmeligi ile getirilmig olmas1 hukuken yerinde degildir.

2. Suriye Arap Cumhuriyeti Disindaki Diger Devletlerde ve 28 Nisan 2011
Tarihinden Once Suriye Arap Cumhuriyeti’nde Meydana Gelen Olaylar
Sebebiyle Tiirkiye’ye Siginan Kisiler Bakimindan Degerlendirme

Gegici Koruma Yonetmeligi gecici madde 1 uyarinca, “28.04.2011 tarihinden
itibaren, Suriye Arap Cumhuriyeti nde meydana gelen olaylar sebebiyle” Tiirkiye’ye
gelen kisilere gegici koruma statiisii verilmektedir. Gegici koruma ilan kararinin ve

170 Gegici koruma statiisiine basvuranlar, uygulamada uluslararasi1 korumadan tamamen ayr1 bir degerlendirmeye tabi
tutulmaktadir. S6z konusu kisilerin sahip olduklar1 hak ve yiikiimliilikleri de uluslararasi koruma statiistine sahip olanlardan
farklilik arz etmektedir.

171 Oztiirk (n 16) 405.

172 Eksi (n 132) 155.

173 Oztiirk (n 16) 425-426.

174 Kabul Tarihi: 18.10.1982, RG. 09.11.1982/17863 (Miikerrer).
175 Oztiirk (n 16) 424.

—
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gecici madde 1’in kapsami disinda kaldiklari i¢in 28 Nisan 2011 tarihinden 6nce Suriye
Arap Cumhuriyeti’nden Tiirkiye’ye cinsiyete dayali bir zuliim nedeniyle koruma
saglamak amaciyla sigman kisilere gegici koruma hiikiimleri uygulanmamaktadir.
Bu kisiler bakimindan YUKK kapsamindaki bireysel uluslararasi koruma statiileri
kapsaminda bir inceleme yapilabilmektedir'’. Buna ek olarak, Suriye Arap Cumhuriyeti
disindaki baska bir devletten Tiirkiye’ye cinsiyet temelli bir zuliim nedeniyle siginanlar
bakimindan, YUKK kapsamindaki bireysel uluslararasi koruma statiilerinden
hangisinin saglanacaginin da ayr olarak ele alinmasina ihtiyag bulunmaktadir.

Tlk ana baslikta detayli olarak incelendigi iizere, bir kisiye miilteci statiisii taniabilmesi
i¢in 1951 tarihli Cenevre Sozlesmesi uyarinca iki nemli sart gerekmektedir. Oncelikle,
kisi bir “zuliim korkusu” igerisinde olmalidir. Buna ek olarak, bu zuliim korkusunun bes
hakli nedenden biri neticesinde meydana gelmesi sarttir.

1951 Cenevre Sozlesmesi’nde “zuliim” kavrami tanimlanmamuistir. 1951 tarihli
Cenevre Sozlesmesi’nin “zuliim” gibi genel bir ifadeye yer vermesi ancak bu kavram
hakkinda ayrintili ve agiklayici bir hitkme yer vermemesi, devlet uygulamalarini da
farklilagtirmaktadir!'”. Tiirk hukukunda da bu kavramin nasil ele alinip, hangi yontemle
degerlendirilecegi hususunda biiyiik bir belirsizlik sz konusu olabilmektedir!”®.

Daha 6nce de 6nemle iizerinde duruldugu tizere, aile i¢i siddet, kadin siinneti ve
cinsel yonelim gibi hususlara dayanan cinsel siddet temelli basvurularda, kisilerin
bu iddialarinin belirli bir ciddiyet seviyesine ulagmasi durumunda, BMMYK
uygulamasinda zulme ugradiklari kabul edilmektedir. Buna ek olarak, Avrupa Birligi
Vasiflandirma Direktifi madde 9/2°de de agikga cinsel siddetin bir zuliim nedeni
olusturacagi iizerinde durulmaktadir.

Tiirk yabancilar mevzuatinda cinsiyet temelli siddet eylemleri hususunda saglanacak
korumaya iliskin 6zel bir diizenleme bulunmamaktadir. Bu durum gerek cinsiyet
temelli siddet eylemlerinin zuliim teskil edip etmedigi gerekse bu eylemlere maruz
kalan kimselerin Sozlesme geregince belirtilen bes neden dahilinde degerlendirilip
degerlendirilmeyecegi hususunda muglak durumlarin ortaya ¢ikmasina sebebiyet
verebilmektedir.

Uygulamada cinsel siddetin basvuru miilakatlarinda ispatlanmasi ve
degerlendirilmesi stirecinde birtakim sorunlarin ortaya ¢iktigi goriilmektedir. BMMYK,
genel ispat hukuku ilkesine uyumlu bir sekilde, uluslararasi korumaya bagvuran kisinin
iddiasina dayanak tegkil edecek biitiin kanitlar1 ortaya koymakla yiikiimlii oldugunu

176 Eksi (n 156) 72.
177 Oztiirk (n 16) 505.
178 Oztiirk (n 16) 505.
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belirtmektedir'”?. YUKK madde 75/2’de de basvuru sahibinin yetkililerle is birligi
yapmasinin gerektigine ve uluslararasi koruma basvurusunu destekleyecek tiim bilgi
ve belgeleri sunmakla ytlikiimlii olduguna deginilmektedir. Ancak 6gretide, yasadiklari
zuliim veya zuliim tehlikesi nedeniyle kacan kisilerin genellikle yazili belgelere
dayanmasinin veya tanik ifadesi dinletmesinin ¢ok miimkiin olmadig: tizerinde hakl
olarak durulmaktadir'®. Kisinin 6zellikle cinsel yonelimini herhangi bilgi ve belge ile
kanitlamasinin ¢ok zor olmasi nedeniyle YUKK madde 75/2 nin “toplumsal cinsiyete
duyarsiz bir hiikiim” oldugu goriisii de ileri siiriilmektedir'®!. Uygulamada kisilerin
cinsel yonelimlerini kanitlayamamalari, cinsel yonelimlerinden dolay1 gordiikleri
siddetin genellikle degerlendirmeye alinmamasina sebep olmakta; bu durum ise kisinin
miilteci/sarth miilteci incelemesi disinda kalmasi ile sonuglanmaktadir'®. Yasanan bu
sikintilara iliskin olarak 6gretide bazi ¢oziim Onerileri getirilmektedir. Bu baglamda,
miilakatta iddia edilen hususlarin kanitlanmasinda bagvurucunun esas olarak ispat
yiikii altinda bulundugu ancak, basvuru makaminin da basvurucu ile birlikte bu
yiikii paylagsmasimin gerekliligi vurgulanmaktadir'®. Ozellikle insan haklar1 ihlaline
iliskin mense tilkedeki diger verilerin'®** ve mense tilke hakkinda yazilan raporlarin
degerlendirmede ele alinmasi1 6nem tagimaktadir. Miilakat1 yapan gorevlilerin, hem
basvurucunun ifadeleri hem de kendi elde ettikleri diger veriler 15181nda, iddialarin
belli bir ikna edicilik seviyesine (belirli bir ispat standardina) ulasip ulagsmadigini test
etmeleri 6nerilmektedir'®. Ogretide, miilakat1 yapan kisilerin, bagvurucularin daha
once yasadiklar1 travmalar1 ve olaylarin psikolojik etkilerini de her zaman g6z dniinde
tutmalarinin 6nemi tizerinde durulmaktadir'®®. Kanaatimizce, YUKK madde 78/3’teki
hiikiim, 6gretideki bu goriisii destekler niteliktedir. Hiikiim uyarinca; “Bagvuru
hakkinda karar verilirken mense veya onceki ikamet iilkesinin mevcut genel sartlar: ve
basvuru sahibinin kigisel sartlar: géz éniinde bulundurulur”. Dolayisiyla, uluslararasi
korumaya karar verilirken miilakati yapan kisilerin, hem bagvurucunun kendi ortaya
koydugu delilleri hem de kendi arastirmalar1 sonucunda edindikleri bilgileri géz
oniinde tutmalarinin gerekli oldugunun alt1 ¢izilmektedir.

179 UNHCR, Note on Burden and Standard of Proof in Refugee Claims 16 December 1998, para 5 <https://www.refworld.org/
policy/legalguidance/unhcr/1998/en/23696> 10 Aralik 2024.

180 Oztiirk (n 16) 191.

181 Zeynep Kivilcim, ‘Yabancilar ve Uluslararasi Koruma Kanunu ile Gegici Koruma Yonetmeligi: Toplumsal Cinsiyet
Perspektifiyle Bir Degerlendirme’ (2016) 71(3) Ankara Universitesi SBF Dergisi 919, 934.

182 Bilgiler, Gog idaresi Baskanlig ile 6 Mart 2024 tarihinde yapilan sozlii goriismeler sonucunda elde edilmistir.
183 Oztiirk (n 16) 190.

184 Oztiirk (n 16) 190.

185 Oztiirk (n 16) 193-195.

186 Maria O’Sullivan/Dallal Stevens, ‘Access to Refugee Protection: Key Concepts and Contemporary Challenges’ States, the
Law and Access to Refugee Protection: Fortresses and Fairness, Maria O’Sullivan/Dallal Stevens (Eds.) (Hart Publishing
2017) 27.
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Cinsel siddete ugramis olan kisiler, miilakatin yapilis sartlari, miilakati yapan
kiginin cinsiyeti veya baska nedenlerle bu hususta konusmaya ¢ekinebilmektedir'®’.
Bu nedenle genellikle miilakatlarda bu hususlarin konusulmadigi belirtilmektedir'®®.
BMMYK miilakatta cinsel siddete iliskin hususlarin konusulmasi ile ilgili olarak bazi
onerilerde bulunmaktadir'®. Bu baglamda, bagvurucunun miilakati yiiriitecek kisiyi
kendi cinsiyetinden segebilme hakkinin taninabilecegi belirtilmektedir'®. Buna ek
olarak, miilakat sirasinda bagvurucuya muhakkak psikososyal destegin saglanmasinin
gerekliligi tizerinde durulmaktadir'’®'. Ayrica miilakatt yiiriiten gérevlinin, kisinin
psikolojik olarak ¢ok fazla stres altina girdigini fark ettigi anda miilakata ara vermesinin
O6nemi de vurgulanmaktadir'®?.

Ogretide de basvurucularin cinsel siddete ugramis olup olmadiklar1 hakkinda
uygulamada yeterli bilgi alinamadigi iizerinde durulmaktadir'®. Ozellikle escinsellerin,
daha 6nce mense veya ikamet iilkelerinde yonelimlerini agik¢a dile getirdikleri i¢in
zulme maruz kaldiklarindan, cinsel yonelimlerini anlatmaya utandiklar ve ¢ekindikleri
belirtilmektedir'®*.

Cinsel siddet nedeniyle uluslararasi korumaya bagvuran kisilerin miilakatta
yasadiklarini tam aktaramamalarindan kaynaklanan bir diger sorun da karsilagtiklart
zuliimden dolay1 duyduklari korkuyu kanitlayamamalaridir'®s. Ogretide bu hususta esas
alinmasi gerekenin, objektif anlamda bir korku olmasi gerektigi ifade edilmektedir!.
Kisinin siibjektif olarak korku duyup duymadiginin somut olayda ispatlanmasi ve
acgiklanmasi ¢ogu durumda imkéansizdir'’. Buna ek olarak, yasadigi bir olayda
kisinin siibjektif anlamda korkusunun kanitlanamamas1 zuliim riskini ortadan
kaldirmamalidir'®®. Bagvuranin zuliim riskine ragmen ¢esitli nedenlerle korkularini
anlatmakta ve gostermekte yetersiz kalmasi miimkiindiir'®. Bagvuranin bir somut

187 Kelley (n 56) 561, 567; Johnsson (n 42) 223; Kivileim (n 181) 936; Elizabeth Adjin-Tettey, ‘Reconsidering the Criteria for
Assessing Well-Founded Fear in Refugee Law’ (1997) 25(1) Manitoba Law Journal 127, 132.

188 Bu bilgi, 6 Mart 2024 tarihinde Gog Idaresi Baskanligi ile yapilan sozlii goriismeler sonucunda edinilmistir.

189 UNHCR, Guidelines on International Protection (HCR/GIP/02/01), para 36; UNHCR, Guidelines on International Protection
No. 9: Claims to Refugee Status based on Sexual Orientation and/or Gender Identity within the context of Article 1A(2) of the
1951 Convention and 1967 Protocol relating to the Status of Refugees (HCR/GIP/12/09) 23 October 2012, para 60 <https://
www.unhcr.org/media/unhcr-guidelines-international-protection-no-9-claims-refugee-status-based-sexual-orientation> 22
Ekim 2024.

190 UNHCR, Guidelines on International Protection (HCR/GIP/02/01), para 36; UNHCR, Guidelines on International Protection
No. 9 (HCR/GIP/12/09), para 60.

191 UNHCR, Guidelines on International Protection (HCR/GIP/02/01), para 36.
192 UNHCR, Guidelines on International Protection (HCR/GIP/02/01), para 36.
193 Kivileim (n 181) 935.

194 Alfredina Adofo, ‘Feeling Persecution: Asylum Claims Related to Sexual Orientation in the United Kingdom and the
Netherlands’, Master Thesis in International and European Public Law (Tilburg University 2013) 49, chrome-extension://
efaidnbmnnnibpcajpcglclefindmkaj/https://arno.uvt.nl/show.cgi?fid=131146.

195 Adjin-Tettey (n 187) 131-133; Kelley (n 56) 561; Oztiirk (n 16) 219-221.
196 Adjin-Tettey (n 187) 150; Oztiirk (n 16) 219.

197 Adjin-Tettey (n 187) 131-133.

198 Oztiirk (n 16) 221.

199 Adjin-Tettey (n 187) 131.
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olayda ortalamadan daha az korku duymus olmasi da olaydaki zulmii/zuliim riskini
ortadan kaldirmamalidir.

1951 Cenevre S6zlesmesi uyarinca, yasanan zuliim korkusunun bes hakli nedenden
birine girmesi miilteci statiisiiniin taninabilmesi i¢in gerekli diger bir unsurdur. Daha
onceki boliimde ayrintili olarak {izerinde duruldugu iizere, cinsiyete iliskin hususlar
Soézlesme’de acikga sayilan bes neden igerisinde yer almamaktadir. Ancak, BMMYK
[cra Komitesi kararlarinda ve BMMYK nin yol gosterici nitelikteki raporlarinda,
zuliim nedeninin icerigine iligkin olarak daha esnek bir bakis a¢isinin izlenebilecegi

200 Bu baglamda, BMMYK uygulamasinda, cinsiyet temelli zulmiin,

vurgulanmaktadir
genellikle “belirli bir toplumsal gruba mensubiyet” 6l¢iitii kapsaminda degerlendirmeye
alindig1 goriilmektedir®'. Bunlara ek olarak, 1951 Cenevre S6zlesmesi’nin Avrupa
Birligi bakimindan uygulamasini gostermesi bakimindan 6nem tasiyan Avrupa Birligi
Vasiflandirma Direktifi madde 10/1(d)’de de mense tilkedeki sartlara bagl olarak,
cinsiyetle ilgili hususlarin, 6zellikle cinsel kimligin ve cinsel yonelimin, belirli bir

toplumsal gruba mensubiyet 6l¢iitii igerisinde degerlendirilebilecegi vurgulanmaktadir.

Ogretide de cinsiyet temelli bagvurularda, belirli bir toplumsal gruba mensubiyet
olgiitii tizerinden degerlendirme yapilabilecegine yonelik goriisler bulunmaktadir®®.
1951 Cenevre Sozlesmesi’nin cinsiyete duyarli olarak yorumlanmasi olumlu bir
gelisme olarak degerlendirilmektedir?®. Ancak, cinsiyet temelli basvurularda belirli
bir sosyal gruba mensubiyet 6l¢iitii bakimindan degerlendirme yapilmasinin, 6lgiitiin
kapsaminin belirsiz olmasi nedeniyle, baz1 sorunlara yol acabilecegine de dikkat
¢ekilmektedir?®. Sorunlarin ¢6ziilmesi igin cinsiyetin altinci bir 6l¢iit olarak 1951
Cenevre Sozlesmesi’ne eklenmesinin gerekli oldugu belirtilmektedir®®.

Diinya iizerindeki uygulamalara bakildiginda, BMMYK ’nin cinsiyete iliskin
hususlarin belirli bir toplumsal gruba mensubiyet kapsaminda sayilmasina iliskin
tavsiyesinden sonra, Kanada’da bu tavsiyeye uygun kararlarin ¢iktigi goriilmektedir.

200 UNHCR, Guidelines on International Protection No. 2, para 2-3.

201 1951 Cenevre Sozlesmesi’nin somut olayda uygulanmasinda bes dlg¢iitiin bazi durumlarda birbirleriyle 6rtiismesi s6z konusu
olabilmektedir. Din veya siyasi goriisler gibi diger 6lgiitlerin de bazi durumlarda somut olayda s6z konusu olabilecegi
tizerinde de durulmustur, bkz. Valerie Oosterveld, Woman and Girls Fleeing Conflict: Gender and the Interpretation And
Application of the 1951 Refugee Convention, Division of International Protection United Nations High Commissioner for
Refugees (UNHCR), Legal and Protection Policy Research Series, Switzerland, 2012 <https://www.refworld.org/reference/
Ipprs/unhcr/2012/en/89566> 36.

202 Johnsson (n 42) 224-225; Hathaway (n 62) 162; Kelley (n 56) 565; Musalo (n 80) 804; Oosterveld (n 201) 36; Elizabeth
Adjin-Tettey, ‘Defining a Particular Social Group Based on Gender’, Refuge: Canada’s Journal on Refugees/ Refuge: Revue
canadienne sur les réfugiés, (1997) 16(4) Refugee and Immigrant Women: An International Perspective 22, 22; Kate Ogg,
‘The Future of Feminist Engagement with Refugee Law: from the Margins to the Centre and out of the ‘Pink Ghetto’?”,
Research Handbook on Feminist Engagement with International Law, Susan Harris Rimmer, Kate Ogg (Eds.) (Edward
Elgar Publishing 2019) 177.

203 Ogg (n202) 177.

204 Sushil Raj, ‘The Gender Element in International Refugee Law: Its Impact on Agency Programming and the North-South
Debate’ (2001) (1) ISIL Year Book of International Humanitarian and Refugee Law 164, 182.

205 Raj (n 204) 182.
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Kanada Yiiksek Mahkemesi’nin 1993 yilinda verdigi 4.G. v. Ward kararinda,
cinsiyetin, dogustan gelen ve degistirilemez 6zelligi nedeniyle, belirli bir toplumsal
gruba mensubiyet dahilinde degerlendirilebilecegi agik¢a belirtilmektedir?s,

Kanada’da cinsiyete iliskin hususlarin belirli bir sosyal gruba mensubiyet
icerisinde incelendigi baska 6rnek de Kanada G6¢ Temyiz Kurulu’nun Zekiye
Incirciyan®” olarak bilinen kararidir. Karara konu olayda, bagvurucu Tiirk vatandast
ve dul bir kadindir. Tiirkiye’de dul bir kadin olarak yasarken karsilagtig1 zorluklardan
bahsetmektedir. Bagvurucu giin igerisinde siirekli olarak erkeklerin tacizine maruz
kaldigin belirtmektedir. Ayrica daha dnce kagirildigint ve cinsel saldirtya ugradigini
da ifade etmektedir. Kanada Go¢ Temyiz Kurulu, incirciyan’n, “Miisliiman bir iilkede,
erkek bir akrabasinin korumasi altinda olmadan yalniz yasayan bekdr bir kadin”
oldugunu vurgulamis ve bu 6zellikleriyle belirli bir toplumsal gruba mensup oldugunu
belirtmistir.

Yeni Zelanda Yiiksek Mahkemesi’nin verdigi bir kararda da Zekiye Incirciyan
kararina atif yapilmakta ve benzer sonuglara ulagilmaktadir®®®. Karara konu olan
olayda, basvurucu kadin Hindistan’in Kesmir bolgesinde dogmustur. Evli ve iki
¢ocukludur. Esi X ile birlikte Yeni Zelanda’ya turistik vize ile gelmis, el isi tirtinleri
satan kiiciik bir diikkan igletmeye baglamistir. Ancak, isleri iyi gitmemis ve diikkan
islememistir. Esi X, bir sugtan otiirli tutuklanmistir ve dava aninda hapishanededir.
Basvurucu kadin, iki ¢ocugu ile birlikte esi olmadan Hindistan’in Kesmir bolgesine
gonderilirse ¢cok zor durumda kalacagini, zulme ugrama riski oldugunu belirtmektedir.
S6z konusu bolge, temyiz basvurusu incelenirken, Pakistan Devleti’nin destekledigi
Miisliiman gii¢ler tarafindan kontrol altinda tutulmaktadir. Basvurucunun babasi hayatta
degildir. Annesi evli olan bir kiz kardesi ile birlikte yasamaktadir. Diger kiz kardesi
Yeni Delhi’ye gitmistir. Kesmir’de kendisine destek olabilecek bir erkek aile tiyesi
bulunmamaktadir. Bu gerekgelerle, kendisinin cinsel saldiriya, insanlik dis1, onur kirict
ve kotli muameleye maruz kalma riskinin bulundugunu belirtmekte ve miilteci statiisii
almak istemektedir. Yiiksek Mahkeme, Incirciyan kararinda belirtilen hususlara atif
yaparak, basvurucunun “Miisliiman bir toplulukta kocasindan ayri yasayan, kendisine
kalacak yer, erkek aile iiyesi destegi veya mali destek bulamayan ve kendi toplulugunun
geleneklerini ihlal ettigi bilinen Miisliiman kadin” oldugunu belirtmekte ve belirli bir
toplumsal gruba mensup oldugu i¢in zulme ugrama riski oldugunu vurgulamaktadir.
Bu nedenlerle miilteci statiisii alabilecegini ifade etmektedir.

206 The Attorney General of Canada v. Patrick Francis Ward, Supreme Court Judgments, [1993] 2 S.C.R. 689, <https://decisions.
sce-csc.ca/sce-csc/sce-cse/en/item/1023/index.do> 21 Eyliil 2024.

207 Kararin aslina ulagilamamistir. Karar hakkinda degerlendirmeler igin bkz. Hathaway (n 62) 162; Costance Maclntosh,
‘When ‘Feminist Beliefs’ Became Credible as ‘Political Opinions’: Returning to Key Moment in Canadian Refugee Law’
(2005) (17) Canadian Journal of Women and the Law 135, 136; Oztiirk (n 16) 287.

208 Refugee Status Appeals Authority, Refugee Appeal No. 80/91, N.S. at Auckland, 20.02.1992. Karar i¢in bkz. <https://www.
refugee.org.nz/rsaa/text/docs/80-91.htm> 4 Eyliil 2024.
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Almanya Augsburg Idare Mahkemesi’nin bir kararina ise kadini zorla evlendirilmesi
hususu konu olmugtur?”. Karara konu olan olayda, bagvurucu kadin Afganistan
Islam Cumhuriyeti vatandasidir. Babasi tarafindan, amcasinin bir arkadas ile zorla
evlendirilmistir. Diiglinden hemen sonra, 2011 yilinda Almanya’ya teyzesinin yanina
ka¢cmistir. Mahkeme, zorla evlendirilmenin bir zuliim teskil ettigini belirtmektedir.
Buna ek olarak, Mahkemeye gore, bagvurani tehdit eden zuliim, cinsiyeti ve belirli
bir toplumsal gruba -geleneksel olarak zorla evlendirilmeyi de gerektiren ailelerden
gelen evlenmemis kadinlar- mensup olmastyla baglantilidir.

Cinsel yoneliminden dolay1 zulme ugrama korkusu icerisinde bulunan kisilerin,
belirli bir toplumsal gruba mensubiyet kapsamu1 icerisinde degerlendirilebilecegi
konusundaki ilk kararlara ise Hollanda yargisinda rastlanmaktadir®'°. Polonya
Cumbhuriyeti vatandasi bir escinselin, zulim korkusu ile Hollanda makamlarina
siginmasi ile ilgili olayda, Hollanda mahkemeleri, escinsellik Polonya’da devlet
tarafindan resmi olarak cezalandirilmasa da escinsel bireylerin belirli bir toplumsal
grup olusturduklarina ve ciddi ayrimeciliga maruz kaldigia deginmekte ve miilteci
statiisii taninmasinin gerektigine karar vermektedir®'!.

Avustralya Miilteci Temyiz Mahkemesi’nin bir kararinda da Tiirk vatandasi olan
bagvurucunun Tiirkiye’de cinsel yoneliminden dolayi fiziksel siddet géormesi ve
asagilanmasi nedeniyle, “Tiirkiye 'deki egcinsel erkekler” sosyal grubuna dahil olduguna

ve zuliim gordigiine karar verilmis ve kendisine miilteci statiisti saglanmigtir®',

Amerika Birlesik Devletleri (ABD) uygulamasinda ise aile i¢i siddet magdurlarinin
belirli bir toplumsal gruba mensup olduklarina iligkin kararlara rastlanmaktadir®®. Bir
karara konu olan olayda, Guatemala Cumhuriyeti vatandasi bir kadin on yedi yasinda
evlenmistir. Evlendigi giinden beri kocasinin insanlik dig1, onur kirict muamelelerine
maruz kalmaktadir. Kocasinin gosterdigi fiziksel siddet nedeniyle polise basvursa da
polisin aile i¢i meselelere karisamayacagini sdylemesi {izerine evine geri donmek
zorunda kalmigtir?#, Kadin, babasinin evine donerek kocasiyla olan iliskiyi sona

209 The Administrative Court of Augsburg, Au 6 K 30092, 16 June 2011. <https://www.asylumlawdatabase.eu/en/case-law/
germany-administrative-court-augsburg-16-june2011-au-6-k-30092> 4 Eyliil 2024.

210 Adofo (n 194) 43; Oztiirk (n 16) 287 dp. 1074.
211 Adofo (n 194) 43; Oztiirk (n 16) 287 dp. 1074

212 Australia Refugee Review Tribunal, RRT Case No. 1208496, 24 December 2012, para 93, <https://www.refworld.org/
jurisprudence/caselaw/ausrrt/2012/en/91259>, 12 Aralik 2024.

213 Matter of A-R-C-G- et al., United States Department of Justice Executive Office for Immigration Review Board of
Immigration Appeals, 26 August 2014 <https://www.refworld.org/jurisprudence/caselaw/usabia/2014/en/89749>; Matter
of Rodi Adali Alvarado-Pena, United States Board of Immigration Appeals, 20 September 1996, <https://www.refworld.
org/jurisprudence/caselaw/usabia/1996/en/29835>, 22 Ekim 2024.

214 Orta Amerika devletleri olan Guatemala Cumbhuriyeti, El Salvador ve Honduras’ta aile i¢i siddetin, ailenin 6zel bir
meselesi olduguna dair ¢ok yaygin bir diigiince bulunmaktadir. Bu nedenle polisler aile i¢i siddet durumunda olaya
miidahale etmemektedir. Kocalarindan veya partnerlerinden giddet goren kadinlarin sadece yiizde altmiginin olay1 ihbar
ettigi ve sikayette bulundugu belirtilmektedir. Geri kalan kadnlarin sikayeti faydasiz gordiikleri i¢in sessiz kaldiklarina
deginilmektedir, bkz. Maggie Morgan/Deborah Anker, ‘Obstacles to Entry for Central American Refugees in the US’,
States, the Law and Access to Refugee Protection: Fortresses and Fairness, Maria O’Sullivan/Dallal Stevens (Eds.) (Hart
Publishing 2017) 123-124.
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erdirmeye ¢aligsa da kocasi tarafindan evine ddonmemesi durumunda 6liimle tehdit
edilmis ve evliligi bitirememistir. Sonunda ABD’ye bir sekilde kagmis ve koruma
bagvurusunda bulunmustur. ABD yetkili makamlari, Guatemala vatandasi kadinin,
evliligini sona erdiremeyen aile i¢i siddet magduru evli bir kadin oldugunu belirterek,
bunun bir toplumsal grup olusturacagim ifade etmistir?'®. Kanaatimizce de aile i¢i siddet
magduru olan, ancak toplum baskis1 veya ekonomik nedenlerle iliskiye devam etmek
zorunda kalan kadinlar, zulme ugrayan belirli bir toplumsal grup olusturmaktadir.

Avustralya Federal Mahkemesi de aile i¢i siddeti zuliim olarak degerlendirmekte
ve aile i¢i siddet magduru kadinlar1 belirli bir toplumsal gruba ait gormektedir.
Mahkeme’nin bir kararina konu olan olayda, Pakistan Islam Cumhuriyeti vatandasi
Bayan Khawar, evli ve ti¢ ¢ocuk sahibidir®'®. Alkolik olan esinin devamli olarak fiziksel
siddetine maruz kalmistir?'”. Komsular1 da esinin siirekli olarak Bayan Khawar’a
siddet uyguladigina ve yiiziine asit firlattigina sahit olmuslardir?'8. Bayan Khawar,
esinin davranislari yliziinden polise bagvursa da polis olaylara miidahale etmemistir?"’.
Mahkeme, aile igi siddetin bir zuliim teskil ettigine??° ve Bayan Khawar’m, “alkolik
olan esinin siddetine ve istismarima maruz kalan ve polisin desteginden mahrum kalan
Pakistan vatandasi bir kadin” olarak belirli bir toplumsal gruba mensup olduguna
karar vermistir®?!,

Aile ici siddet konusunda verilen farkli bir 6rnek olarak karsimiza Irlanda
222

Cumbhuriyeti Yiiksek Mahkemesi’nin 2012 yilinda verdigi karar**? ¢ikmaktadir.
Karara konu olan olayda, Nijerya Federal Cumhuriyeti vatandas1 basvurucu kadin,
on alt1 yaginda goriicii usulii evlendirilmis ve ¢ocuk sahibi olamamistir. Cocuk sahibi
olmamasi nedeniyle siirekli olarak kocasindan fiziksel siddet gormiistiir. Viicudunda
yara izleri de oldugu i¢in kadinin sdylediklerinin hakli olduguna ve kocasinin eylemleri
nedeniyle “ciddi zarar” gordiigiinden ikincil koruma statiisiine sahip olabilecegine

karar verilmistir.

Biiyiik Britanya ve Kuzey irlanda Birlesik Krallig1 uygulamasinda da aile
ici siddet magduru basvurucularin koruma talepleri incelenmektedir. Ikisi de
kocalarindan fiziksel siddet goren ve bu yiizden kagan Pakistan Islam Cumhuriyeti
vatandaglari Shahanna Sadiq Islam ve Syeda Khatoon Shah hakkinda Birlesik

215 Matter of A-R-C-G- et al., s. 388-389; Ayn1 yonde, Matter of Rodi Adali Alvarado-Pena (n 213).

216 Minister For Immigration & Multicultural Affairs v Khawar [2000] FCA 1130, Federal Court of Australia, 23 August 2000,
para 85 <https://www.refworld.org/jurisprudence/caselaw/ausfc/2000/en/16906> 4 Ekim 2024.

217 Minister For Immigration & Multicultural Affairs v Khawar, para 93.
218 Minister For Immigration & Multicultural Affairs v Khawar, para 93.
219 Minister For Immigration & Multicultural Affairs v Khawar, para 97.
220 Minister For Immigration & Multicultural Affairs v Khawar, para 159.
221 Minister For Immigration & Multicultural Affairs v Khawar, para 160.

222 Ireland- High Court, J.T.M.v Minister for Justice and Equality, Ireland and the Attorney General, [IEHC 99, March 2012,
bkz. <https://www.asylumlawdatabase.cu/en/case-law/ireland-high-court1-march-2012-jtm-v-minister-justice-and-equality-
ireland-and-attorney#content> 3 Eyliil 2024.
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Krallik Temyiz Mahkemesi, bagvurucularin yasadiklarinin bir zuliim teskil ettigine,
ancak bagvurucularm zuliim korkusundan bagimsiz olarak belirli bir toplumsal grup
olusturmadiklarina karar vermistir’?. Islam, bir okulda 6gretmenlik yaparken, iki
¢ocuk arasindaki siyasi diisiincelerden kaynaklanan bir kavgay1 ayirmaya ¢aligmistir.
Sonrasinda ¢ocuklardan biri Islam’in esinin siyasal diigiinceleri hakkinda olumsuz
konustugu iddiasini yaymistir. Bunun iizerine Islam, esi ile anlagmazlik yasamis ve
esi kendisine fiziksel siddet uygulamistir. Shah, alti gocuk sahibidir ve ev hanimidir.
On yedi yasinda evlendiginden beri esinin fiziksel ve psikolojik siddetine maruz
kalmaktadir. Mahkemeye gore, kisilerin; 6zellikleri, nitelikleri, faaliyetleri, inanglari,
ilgi alanlar1 veya hedefleri arasinda bir tiir i¢ baglanti veya birlik olmadan belirli bir
toplumsal grup olarak algilanmasi pek olas1 goziikmemektedir. Bu hususta ABD Go¢
Temyiz Kurulu’nun bir kararinda daha farkli degerlendirmelere yer verilmektedir®**.
Guatemala Cumhuriyeti vatandasi Rodi Adali Alvarado-Pefia’nin, kocasindan gordiigi
siddet nedeniyle siginma basvurusuna iliskin kararda, “belirli bir sosyal gruba
mensubiyet” Olciitii bakimimdan bazi tespitler yapilmaktadir. Kararda, en uyumlu ve
homojen sosyal grubun iiyelerinin bile ortak 6zelliklerin yani sira benzersiz 6zelliklere
de sahip olabilecegi belirtilmektedir??*. Shah ve Islam kararinda da s6z konusu
kadinlarin bazi 6zelliklerinin farkli oldugu, ancak ikisinin de ortak sekilde toplumsal
cinsiyet kimlikleri nedeniyle zulme ugradiklari anlasilmaktadir. Bu nedenle belirli bir
toplumsal gruba mensup olduklar1 sdylenebilecektir.

Birlesik Krallik, kadinlarin genital organina uygulanan operasyonlara (female
genital mutilation) iligskin olarak ise miilteci statiisiine bagvuran kadin lehinde karar
vermigtir. Birlesik Krallik Temyiz Mahkemesi nin kararina konu olan bir olayda, Sierra
Leone Cumhuriyeti vatandasi on bes yasindaki Zainab Esther Fornah, kadin siinneti
uygulamast riskinden dolay1 koruma talep etmektedir?®. Sierra Leone’de kadin siinneti,
¢ocukluktan yetiskin bir kadin olmaya gegis ritiieli olarak, ¢ok yaygin bir sekilde

227 Kararda, kadin stinneti uygulamasinin, 1951 tarihli Cenevre

uygulanmaktadir
Sozlesmesi kapsaminda bir zuliim teskil ettigi belirtilmektedir’?®. Buna ek olarak,
Mahkeme, kadin siinneti uygulamasi riski altindaki kadinlarin belirli bir toplumsal

grup olusturdugunu da kabul etmektedir??.

223 R v. Immigration Appeal Tribunal and Secretary of State for the Home Department Ex Parte Shah; Islam and Others v.
Secretary of State for the Home Department, Court of Appeal, 23 July 1997 <https://www.refworld.org/jurisprudence/
caselaw/gbrcaciv/1997/en/94996> 2 Eyliil 2024.

224 Matter of Rodi Adali Alvarado-Pefia (n 213).

225 Matter of Rodi Adali Alvarado-Pena (n 213).

226 Zainab Esther Fornah v. Secretary of State for the Home Department, Case No: C4/2004/2047, Neutral Citation Number:
[2005] EWCA Civ 680, in the Supreme Court of Judicature Court of Appeal (Civil Appeals Division) on Appeal from
Immigration Appeal Tribunal, Royal Courts of Justice Strand, London, 9 June 2005, <https://www.refworld.org/
jurisprudence/caselaw/gbrcaciv/2005/en/16772> 4 Eyliil 2024.

227 Kadinlarin %80-%90 ninin kadin siinneti riski altinda olduklar: belirtilmektedir, bkz. Fornah v. Secretary of State, para 54.

(o3

228 Fornah v. Secretary of State, para 60.
229 Fornah v. Secretary of State, para 63.
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Tirk hukuk 6gretisinde ise cinsiyet temelli bagvurularin bes nedenden birinin
kapsamina girip girmedigi hususunda farkli goriislerin bulundugu goriilmektedir.
Bir goriige gore, kadin siinnetinden kagarak Tiirkiye’ye gelenlere, bes hakli nedenle
bir zuliim korkusu i¢inde olmadiklari i¢in ne miilteci ne de sarth miilteci statiisii
taninmamaktadir®’. Dolayisiyla bu goriise gore, kadin siinnetinden kagarak gelenler,
belirli bir toplumsal gruba dahil de kabul edilememektedir®'. Zina yapan kadinlara
bazi {ilkelerde uygulanan recm cezasindan kagarak gelenler i¢in de miilteci veya sarth
miilteci statiisiiniin verilemeyecegi belirtilmektedir®?. S6z konusu kisilere ancak ikincil
koruma statiisii kapsaminda bir koruma saglanabilecegi diigiiniilmektedir?.

Ogretideki bir diger goriise gore ise Avrupa Birligi Vasiflandirma Direktifi madde
10/1(d)’de oldugu gibi, YUKK ta da cinsiyete dayali zuliim veya zuliim riski ile
karsilasan kisilerin belirli bir toplumsal grup olusturabileceginin kabul edilmesi yerinde
olacaktir®, Aile i¢i siddete maruz kalanlar ve escinsellerin bu baglamda belirli bir
toplumsal grup olusturdugu tizerinde durulmaktadir®*®. Buna ek olarak, toplumsal
cinsiyet temelli uluslararasi koruma statiisii bagvurularinda da belirli bir toplumsal
gruba mensubiyet 6l¢iitii bakimindan incelemenin yapilabilecegi belirtilmektedir?®.
YUKK’ta “ézel ihtiya¢ sahibi” kavrami altinda ve sinir dis1 edilemeyecekler
kapsaminda cinsel siddete ugrayanlara deginildigi belirtilerek, uluslararas: koruma
statiisii tanimlarinda cinsiyet temelli bagvurular konusunda bir eksiklik oldugu da
vurgulanmaktadir®’.

Uygulamada ise Go¢ Idaresi Baskanlig ile yapilan sozlii gériismelerde edinilen
bilgilere gore, siginma bagvurularinda bireysel zuliim korkusu ve bu korkunun bes hakli
nedene dayanip dayanmadigi hususunda ayrintili ve detayli bir inceleme yapilmast
yerine, genellikle dogrudan YUKK madde 63 geregi ikincil koruma statiisii sartlar

230 Eksi (n 132) 150; Balay Siitliioglu, Uluslararas: Miilteci Hukuku ve Tiirk Hukukunda Siginma Sistemi (On 1ki Levha 2021)
141, dp. 97.

231 Eksi (n 132) 150. Eksi, escinsel olmasi nedeniyle zuliim gordiigii igin iran’dan Tiirkiye’ye kagarak gelen bir kisiye, belirli
bir toplumsal gruba ait olmaktan dolay1, YUKK madde 62 uyarinca sartli miilteci statiisiiniin taninabilecegini belirtmektedir.
bkz. Nuray Eksi, ‘I. Oturum Yabancilar ve Uluslararas1 Koruma Kanunu’nda Diizenlenen Uluslararas1 Koruma Tirleri’,
Yabancilar ve Uluslararast Koruma Kanununun Degerlendirilmesi, Ceyda Siiral/Ekin Omeroglu (Eds) (Segkin Yaymcilik
2015) 41.

232 Eksi (n 132) 150; Siitlioglu (n 230) 141, dp. 97.

233 Eksi (n 132) 150; Siitliioglu (n 230) 141, dp. 97.

234 Odman (n 15) 166; Oztiirk (n 16) 513; Lami Bertan Tokuzlu, ‘Yabancilar ve Uluslararasi Koruma Kanun’un Yasal Belirlilik
Ilkesi Konusunda Tiirk Uygulamasina Katkis1 Uzerine Bir Degerlendirme’ (2016) (7) Uyusmazlik Mahkemesi Dergisi 1061,
1083-1084.

Sibel Safi, Miilteci Hukuku (2nd edn, Legal 2023) 120; Ozkan (n 145) 109; Aydinli (n 35) 88 vd.
Aydinli (n 35) 75 vd.

Tokuzlu (n 234) 1083; Cavidan Soykan/Kristen Biehl/Ceki Hazan, Tiirkiye 'de Katilimci Demokrasinin Giiglendirilmesi:
Toplumsal Cinsiyet Esitliginin Izlenmesi Projesi Faz II, Kadin Miilteciler ve Toplumsal Cinsiyet Esitligi Haritalama ve
Izleme Calismas: (Ceid Yaymlar1 2021) 24.
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bakimindan incelemeye gecildigi goriilmektedir?®. Ozellikle giincel bir gé¢ durumunu
olusturdugu i¢in Ukrayna’da yasanan silahli catigmalar nedeniyle gelenler bakimindan
Bagkanlik ile yapilan goriismelerde® uygulamada zaten ¢ogunlugunun ikamet izni
alarak geldigi aktarilmigtir. Uluslararasi korumaya bagvuranlar bakimindan ise sadece
YUKK madde 63 kapsamindaki sartlarin saglanip saglanmadiginin incelendigi ve
bu kisilere yalnizca ikincil koruma statiistiniin saglandigi belirtilmistir. Ancak, daha
once de lizerinde 6nemle duruldugu iizere, YUKK madde 63’e gore, bir kisi hakkinda
ikincil koruma statiisii bakimindan inceleme yapilmadan 6nce, YUKK madde 61 ve
madde 62 kapsaminda bir incelemenin yapilmis olmasi sarttir. Ancak, uygulamada
kural ikincil koruma statiisiiniin verilmesi, istisna ise (sartli) miilteci statiisii verilmesi
seklindedir. Bu durum, YUKK madde 63’e acik aykirilik olusturmaktadir ve hukuken
yerinde degildir**.

Kanaatimizce, Ukrayna’da yasanan silahli catismalar nedeniyle Tiirkiye’ye kagarak
uluslararast korumaya bagvuranlar bakimindan 6ncelikle YUKK madde 61°deki

241 Bu baglamda oncelikle bagvuranlarin

sartlarin saglanip saglanmadig1 incelenmelidir
bir zulme ugrayip ugramadiklar1 veya bir zuliim riskinin bulunup bulunmadig: ele
alinmalidir. Sonrasinda ise yasanan zulmiin veya zuliim riskinin S6zlesme’de
Ongoriilen bes Ol¢iitten biri nedeniyle olusup olusmadigi detayli olarak incelenmelidir.
Ukrayna’da yasanan silahli ¢atismalar 6zelinde degerlendirme yapilacak olursa,
sivillerin bulundugu okul, kilise gibi alanlarin bombalandig1 ve sivillerin 6ldiirtildigi
ileri siirtilmektedir**. Boylece kisiler sirf Ukrayna vatandasi olmalarindan dolay1 zulme
ugramaktadirlar. Dolayisiyla, S6zlesme gercevesinde tabiiyetleri nedeniyle bir zulme
ugradiklar sOylenebilecektir. Calisma konusu 6zelinde ise, kisilerin bireysel olarak
silahl1 ¢atigma ve saldir1 ortaminda ugradiklari cinsel siddet nedeniyle uluslararasi
koruma basvurusu yapabilmeleri de miimkiindiir. Bu durumda, BMMYK uygulamasi
ve Avrupa Birligi Vasiflandirma Direktifi ile paralel bir sekilde, bagvuranlarin (6zellikle
cinsel saldirtya ugrayan kadinlarin) belirli bir toplumsal gruba mensup olduklar
ve bu ylizden zulme ugradiklar1 yorumu yapilabilecektir. Uluslararas: korumaya
bagvuranlarin bes hakli nedenden birine dayanan zuliim korkusunun somut olayda
kanitlanamamasi durumunda ise diger uluslararasi koruma statiilerini tamamlayan
“ikincil koruma” bakimimdan bir degerlendirmeye gecilebilecektir.

238 Miilteci hukuku kapsamindaki S6zlesmeye dayanan yiikiimliiligiin olmamasi kargisinda devletlerin 6zellikle ikincil koruma
statiisiine bagvurmasinin ve statiiniin artan bir gekilde uygulama alani bulmasinin elestirisi hakkinda bkz. McAdam (n 7)
49. Ogretide de Tiirkiye nin genel olarak “miilteci yiikii almama” stratejisi izledigi belirtilmektedir. Ayrmtili bilgi igin bkz.
Oztiirk (n 16) 387-388.

239 Gog Idaresi Baskanhgi, Ukrayna’daki silahli gatismalar nedeniyle uluslararasi korumaya basvuran kisiler hakkinda net bir
say1 bilgisi paylasmamustir.

240 Avrupa Birligi Vasiflandirma Direktifi madde 2(f)’de de ikincil korumanin miilteci statiisii elde edemeyenler igin taninacagt
oncelikle vurgulanmaktadir.

241 Daha 6nce de ayrintili olarak belirtildigi tizere, silahli ¢atisma, isgal ve silahli saldirt gibi durumlar normatif temelde 1951
tarihli Cenevre Sozlesmesi’nde yer almasa da belirli dlgiitler cergevesinde Sozlesme uygulamasinin bir pargasini teskil
etmektedir.

242 Poganoglu (n 156) 245-246.
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Ikincil koruma statiisii, Avrupa Birligi Vasiflandirma Direktifi temel alinarak
YUKK madde 63 diizenlemesine aktarilmistir. Ogretide, Avrupa Birligi Vasiflandirma
Direktifi ile YUKK madde 63 karsilastirilmakta ve baz1 degerlendirmelere yer
verilmektedir.

Avrupa Birligi Vasiflandirma Direktifi madde 15 uyarinca, ikincil koruma statiisii
i¢in bagvuran kisi bakimindan 6lgiitiin, miilteci korumasindaki gibi “zuliim” degil,
“ciddi zarar” oldugu vurgulanmaktadir. Direktif madde 2, (f) bendinde ise ciddi
zararin uygulanmasina yonelik 6nemli ispat standartlarina yer verilmektedir. S6z
konusu bende gore, bagvuran kisinin ciddi bir zarara ugrayacagi konusunda ger¢ek
bir risk bulunduguna inanilmasi icin esasl gerekceler bulunmaktaysa, o kisiye
ikincil koruma statiisii taninabilecektir. Bunlara ek olarak, Direktif madde 6’da,
somut olayda ciddi zararin ortaya ¢ikmasi konusunda etkili olan aktorlerin kimler
olabilecegi iizerinde ayrintili olarak durulmaktadir. Madde uyarinca; devletin,
devleti veya devlet topraklarinin énemli bir boliimiinii kontrol eden taraflarin veya
kuruluslarin ve uluslararasi orgiitler de dahil olmak {izere devlet dis1 aktorlerin neden
oldugu ciddi zarar riski bulunmasi durumunda, kisinin iiye devletlerde uluslararasi
korumadan yararlanmas1 miimkiin olabilmektedir. Devlet dis1 aktorlerin ciddi zarar
aktorii olarak Avrupa Birligi Vasiflandirma Direktifi’ne alinmasi, “miilteci hukukunun
en tartismall basliklarimdan™** birini aydmlattigi igin, olumlu bir gelisme olarak
degerlendirilebilecektir.

YUKK ta, Direktif’te oldugu gibi, bir “ciddi zarar” kavraminin tanimina ve
aktorlerine yer verilmemektedir. YUKK madde 63’te, ciddi zarar kavramindan hig
bahsedilmemekte, sadece bu kavramin kapsamina dahil olan haller, Direktif madde
15°te oldugu gibi siralanmaktadir. Ayrica, Direktif’in tanimlar maddesi olan madde
2’de acgikca “gercgek bir risk bulunduguna inanilmasi” yeterli goriiliirken; YUKK ’ta
oliim cezasi1 veya igkence insanlik disi muamele yahut da ayrim gozetmeyen siddet
hareketlerinin, bagvurucu tarafindan kesin ve mutlak bir sekilde ispatlanmasinin
gerekip gerekmedigi maddeden agik olarak anlasilamamaktadir®*.

YUKK madde 63’iin ifadesinin agik olmamasi, farkli goriiglerin ortaya ¢ikmasina
neden olmaktadir. Ogretide, YUKK madde 63/1(a)’daki 6liim cezas1 bakimindan
bir degerlendirme yapilmaktadir. Oliim cezasinin gerceklesecegine iliskin makul
stiphe, esash gerekgeler veya giiclii belirtilerin yeterli olmadigi, 6liim cezasina iligkin
iddialarin kesin ispatlanmasinin gerekli oldugu goriisii ileri stirilmektedir®.

243 Tokuzlu (n 234) 1083.
244 Oztiirk (n 16) 403 dp. 1521.

245 Ash Bayata Canyas, ‘Yabancilar ve Uluslararasi Koruma Kanunu Kapsamindaki Geri Génderme Yasaginin Uygulanma
Kosullarmin AIHM Kararlar Cergevesinde irdelenmesi’ (2015) 5(1) Hacettepe HFD 73, 76-77; Can (n 132) 269.
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YUKK madde 63’teki diizenleme biinyesinde barindirdig1 belirsizlikler sebebiyle
uygulama ag¢isindan da bir¢ok problemin dogmasina yol agmaktadir’®*, YUKK ’ta,
(sartl1) miilteci korumasinin 6lgiitii olan “zuliim” kavramui ile ikincil korumanin
kilit unsuru olan “ciddi zararin” farki tizerinde daha ¢ok durulmasi ve her iki
kavram hakkinda ayrintili agiklamalara yer verilmesi gerekmektedir. Ozellikle de
uluslararast koruma bagvurusunun reddi kararlarina karsi iist derece mahkemelere
gidilmesinin miimkiin olmamasi ve bu nedenle igtihati birlestirme yoluyla da bir
kesinligin saglanamayacag1 géz oniinde tutuldugunda, mevzuatta bu hususta acikligin
ve kesinligin saglanmasinin énemi daha ¢ok anlasilmaktadir. YUKK madde 80
uyarinca, uluslararasi koruma bagvurusuna iliskin verilen kararlar hakkinda idare
mahkemelerinde yarg: yoluna gidilmesi miimkiindiir. Ancak, YUKK madde 80/1(d)’de,
idare mahkemesinin vermis oldugu kararlarin kesin oldugu, dolayisiyla {ist derece
mahkemelere bu konuda gidilmesinin 6niintin kapatildigi belirtilmektedir?*’. Bu
nedenle, uluslararas: koruma statiisiine karar verilmesi konusunda ele alinmasi gereken
kavramlarin igtihat yoluyla da agiklanmas1 ve netlestirilmesi miimkiin degildir.

Avrupa Birligi Vasiflandirma Direktifi madde 9 ve 10°da zulme neden olusturabilecek
hususlar ve somut olayda gereken sartlar detayli olarak ele alinmaktadir. Bu baglamda
ozellikle, diger bes nedene gore daha belirsiz ve silik bir i¢erige sahip olan**, “belirli
bir toplumsal gruba mensubiyet” meselesinin aydinlatildig1 ve daha dnce de belirtildigi
gibi cinsiyete dayali bagvurularda bu nedenin incelenebileceginin agikga belirtildigi
goriilmektedir. YUKK ta da “zuliim”, zulme dayanak olusturan bes neden ve “ciddi
zarar” hakkinda benzer sekilde ayrintili hiikiimlere ihtiya¢ bulunmaktadir.

Tiirk hukukunda, YUKK madde 63’un uygulamasi i¢in daha a¢iklayici hiikiimlere
yer verilmesi, ikincil koruma statiisiniin hangi durumlarda taninabilecegini
aydinlatabilecektir. Mevcut durumda, uygulamada ikincil koruma statiisiine hangi
sart, Olglit ve standartlar dahilinde karar verildigi agik degildir. Bu durumun aslinda
en 6nemli nedeni, ikincil koruma hakkinda devletleri baglayici uluslararas: bir
andlagmanin olmamasidir. Avrupa Birligi Vasiflandirma Direktifi, Tiirkiye bakimindan
baglayici degildir. Sadece bir model olarak g6z oniinde tutulabilecektir. Giiniimiizde,
1951 tarihli Cenevre Sozlesmesi korumasi disinda kalan kisiler bakimindan
uygulanabilecek uluslararasi bir sdzlesmeye duyulan ihtiyag¢ giderek artmaktadir. Boyle
bir uluslararasi sézlesmenin olmamasi nedeniyle, tamamlayici koruma altinda gesitli
devletlerde taninan korumanin gartlar1 ve standartlari birbirinden ¢ok farklilagmaktadir.
Bu hususta devlet uygulamalarinin yeknesaklagmasinin saglanmasi ve ikincil koruma
statiisii i¢in uluslararasi bir standardin belirlenmesi dnem tasimaktadir’®.

246 Oztiirk (n 16) 403 dp. 1521; Tokuzlu (n 234) 1083; Siitliioglu (n 230) 140-141.

247 Ogretide, bu hilkkmiin Anayasa’ya aykiriliginin tartisma konusu olabilecegine deginilmektedir, bkz. Oztiirk (n 16) 500.
248 Oztiirk (n 16) 274; Can (n 132) 133-134.

249 Topal (n2) 267-268.
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Sonug¢

Uluslararas1 koruma ihtiyaci bulunan kisiler agisindan somut hiikiimler igeren,
miilteci tanimina yer vererek bu statiiniin elde edilmesi i¢in temel standartlar
belirleyen 1951 tarihli Cenevre S6zlesmesi cinsiyet temelli zulme kars1 bagvurulacak
ilk kaynaktir. S6zlesme hitkkmii itibariyle zulim korkusunun kaynaklart belirli
sebeplerle sinirlandirilmig, s6z konusu zuliim kargisinda en biiyiik gruplardan birini
teskil eden cinsiyet, zuliim korkusunu dogurabilecek nedenler arasinda sayilmamis olsa
da cinsiyetin, zuliim tegkil eden muamelenin sekli ve nedenleri tizerinde belirleyici bir
etkiye sahip oldugu yaygin bicimde kabul edilmekte, bu baglamda maddenin dogru
yorumunun cinsiyet kavramini disarda birakmayacagi dngorillmektedir. Dolayisiyla
miilteci statiisii, cinsiyet temelli zuliim karsisinda bireye uluslararasi koruma sunan
temel ara¢ olmaya devam etmektedir. Ancak 1951 tarihli Cenevre S6zlesmesi’nde
ongoriilen olgiitlerin normatif temelde genisletilmemis olmasi, bireylerin temel hak
ve Ozgiirlikklerini glivence altina alan insan haklar sdzlesmelerinin nihayetinde 6zel
bir koruma statiisii dngérmemesi, 6zellikle cinsiyet temelli zuliim karsinda miilteci
taniminin disinda kalan bireyler i¢in dngoriilen ve bu niteligi itibariyle tamamlayici
koruma olarak adlandirilan statiilerin varligini gerekli kilmaktadir.

Tamamlayici koruma olarak adlandirilan koruma statiileri, hem zuliim kavramim
esneterek/(ciddi zarar seviyesine indirgeyerek) hem de hakli neden olarak adlandirilan
belirli mensubiyetlerle siirlandirmayarak bireye taninan korumay1 genisletmektedir.
Ancak belirtmek gerekir ki tamamlayici koruma tiirlerinin, miilteci statiisti disinda
kalan kimseler bakimindan bir koruma sunulmast gereginin bir sonucu olarak
ortaya ¢ikmasi, bu korumaya iliskin degerlendirmenin yapilmasinda miilteci
statlisiinlin bir esik gorevi gordigii sonucunu dogurmaktadir. Diger bir deyisle
bir kimsenin tamamlayici korumadan yararlanabilmesi, 6ncelikle miilteci statiisii
bakimindan degerlendirme yapilmasini gerektirmektedir. Boyle bir degerlendirme
sonucunda kigi miilteci statiislinii elde edememisse ancak o zaman tamamlayici
koruma bakimindan degerlendirme yapilmas1 gerektigi kabul edilmektedir. Bu kabul
tamamlayict koruma statiisiiniin dogasinin bir sonucu olmasinin yaninda, 1951
tarihli Cenevre Sozlesmesi’ne taraf devletlerin uluslararasi yiikiimliiliiklerinin yerine
getirmesinin geregidir. Zira tamamlayic1 koruma statiileri biiyiik 6l¢iide ulusal hukuk
diizenlemelerine dayanmaktadir. Tamamlayici koruma statiilerinin ulusal bir tabanda
var olmast ise bireye saglanan korumay1 zayiflatirken, dngdriilen korumanin smirlarinim
farklilasmasina da sebep olarak bu yonde gelisen devlet uygulamalarini yeknesak
olmaktan uzaklastirmaktadir. Bu durumsa tamamlayici koruma statiilerinin uluslararasi
bir s6zlesme ile diizenlenmesi ihtiyacini giindeme getirmektedir. Zira bireye koruma
statiisii tantyan bir uluslararasi bir s6zlesme, bu kimselere taninan hak ve 6zgiirliiklerin
kapsamini1 6nemli 6l¢iide etkilemekte/genisletmekte ve nihayetinde insan haklarini
sozlesmelerin karsiliklilik ilkesinden bagimsiz niteligi 1s181nda devletleri uluslararasi
bir yilikiimliiliik altina sokmasi itibariyle daha gii¢lii bir koruma sunmaktadir.
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Bu noktada 6zellikle cinsiyet temelli zuliim karginda sunulan korumay1 vurgulamasi
bakimindan Istanbul Sézlesmesi giindeme gelmektedir. Istanbul Sézlesmesi, kadmna yonelik,
toplumsal cinsiyete dayali siddetin 1951 tarihli Cenevre S6zlesmesi anlaminda zuliim
olarak, tamamlayict koruma bakimindan ise ciddi bir zarar bigimi olarak taninabilmesini
temin etmek {izere gerekli yasal veya diger tedbirleri alinmasini, taraf devletler bakimindan
bir yiikiim olarak belirtmektedir. S6zlesme, S6zlesme’de tanimlanan tiim gerekgelerin
toplumsal cinsiyete duyarli bir sekilde yorumlanmasini ve bu gerekgelerden herhangi
biri veya birkaci nedeniyle zuliim gérme tehlikesi s6z konusuysa, basvuru sahiplerine,
yiirtirliikteki ilgili hukuki araclarla miilteci statiisiiniin tantnmasim 6ngdrmekte; toplumsal
cinsiyete duyarl iltica usullerini olusturmak icin gerekli yasal veya diger tedbirlerin
alinmasinin gerektigi ifade etmektedir. S6zlesme, bu yoniiyle cinsiyet temelli zulme maruz
kalanlarin belirli bir toplumsal grup teskil ettigini kabul ederken, 1951 tarihli Cenevre
Sozlesmesi ile sunulan korumayi da zimni olarak genisletmekte; cinsiyet temelli zuliim
karsinda, uluslararasi statiilere erisilmesini kolaylagtirarak 1951 tarihli Cenevre Sozlesmesi
ile 5ngoriilen korumaya tamamlayici nitelik arz etmektedir. Bu sebeple istanbul Sézlesmesi,
en azindan cinsiyet temelli zuliim karsisinda sunulan tamamlayici korumaya uluslararasi
tabanda normatif bir nitelik kazandirmakta, korumanin devletler i¢in uluslararasi bir
yiikiime dontismesine hizmet etmektedir.

Ayrica cinsiyet temelli zulme kars1 1951 tarihli Cenevre S6zlesmesi uygulamasinda
ve Sozlesme hiikiimlerinin yorumlanmasinda denetim mekanizmalarinin, Istanbul
Sézlesmesi ve bununla birlikte Kadinlara Kars1 Her Tiirlii Ayrimciligi Onlenmesi
So6zlesmesi hiikiimlerine bagvurdugu goriilmektedir. Zira S6zlesmeler nihayetinde
bireyin cinsiyet temelli zulme kars1 korunmasi ¢ergevesinde bir biitiiniin pargasini
olusturmakta, andlagsmalarin yorumlanmasi kurallar1 kapsaminda sonraki devlet
uygulamasina yon vermektedir. Dolayisiyla sonraki devlet uygulamalari, S6zlesmelerin
uygulanmasinda hem ara¢ hem de sonucu teskil etmektedir. Bu sebeple s6z konusu
Sozlesmeler dogrudan olmasa da yorum kurallarinin bir pargasini teskil etmesi
bakimindan dikkate alinmasi gereken hukuki metinleri teskil etmektedir.

1951 tarihli Cenevre S6zlesmesi’ne taraf olmasi nedeniyle Tiirkiye nin yabancilar
hukukuna iliskin mevzuatinin da S6zlesme hiikiimleri paralelinde diizenlendigi
goriilmektedir. YUKK madde 61°de yer alan miilteci statiisii, 1951 tarihli Cenevre
Sozlesmesi kapsaminda (Tiirkiye nin Sozlesme’ye taraf olurken sundugu beyan da
g6z onlinde bulundurularak) tanimlanmaktadir. YUKK madde 62 (sartli milteci
statiisli) ve madde 63’te (ikincil koruma statiisii) diizenlenen uluslararasi koruma
statiileri ise tamamen Tiirkiye’nin i¢ mevzuatina dayanmakta ve Sozlesme kapsamina
girmemektedir.

Tkincil koruma statiisii ve (sartl1) miilteci statiisii arasindaki temel fark, Tiirkiye’ye
siginan kisilerin basvurularinin incelenmesi asamasinda, Go¢ Idaresi Baskanliginca s6z
konusu statiilerin degerlendirmeye esas alinma zamanidir. YUKK madde 63 uyarinca,
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bir kisi hakkinda ikincil koruma statiisii bakimindan inceleme yapilmadan 6nce, YUKK
madde 61 ve madde 62 kapsaminda bir incelemenin yapilmis olmasi sarttir. Ancak
uygulamada bagvurular, bu siralamaya uyulmadan degerlendirilmektedir. Bu durum
YUKK’a ve 1951 tarihli Cenevre Sozlesmesi’ne agik¢a bir aykirilik teskil etmektedir.
Siginma bagvurularinda oncelikli olarak, (sartli) miilteci statiisii bakimidan inceleme
yapilmas1 gerekmektedir.

Caligmada 6zellikle Ukrayna’da yasanan silahli catismalar nedeniyle iilkemize
siginanlar ¢ercevesinde degerlendirmelerde bulunulmaktadir. Bu baglamda 6ncelikle
bagvuranlarin bir zulme ugrayip ugramadiklari veya bir zuliim riskinin bulunup
bulunmadig: ele alinmaktadir. Sonrasinda ise yasanan zulmiin veya zuliim riskinin
So6zlesme’de dngoriilen bes dlglitten biri nedeniyle olusup olusmadigi detayl olarak
incelenmektedir. Ukrayna’daki silahli ¢atismalarda uluslararas: hukuka aykiri
olarak sivillerin bulundugu yerlerin bombalandig1 ve sivil kayiplarin yasandigi ileri
stiriilmektedir. Dolayisiyla, Ukrayna vatandasi olan kisilerin, tabiiyetleri nedeniyle
zulme ugradiklari ve 1951 tarihli Cenevre S6zlesmesi kapsaminda miilteci olabilecekleri
sonucuna ulagilmaktadir. Calisma konusu ile baglantili olarak ise Ukrayna’daki silahli
catismalar sirasinda cinsel siddete ugrayan kisilerin, belirli bir toplumsal gruba mensubiyet
nedeniyle zulme ugradiklari ve bu kapsamda miilteci statiisiiniin taninabilecegi
sonucuna varilmaktadir. Somut olayda miilteci statiistiniin kosullarinin saglanmadigi
sonucuna ulasilmasi durumunda ikincil koruma bakimindan bir degerlendirmeye
gecilebilmektedir. Ancak, YUKK ta “ciddi zarar” ve “zuliim” kavramlarinm ayrintili
ve detayli agiklamalarinin bulunmamasinin bir sonucu olarak, ikincil koruma statiisiiniin
uygulamada kimlere hangi standartlar ve esaslar ¢ercevesinde taninacagi meselesi
belirsiz bir hale gelmektedir. Kanunda s6z konusu kavramlarin igerigine iliskin daha ¢ok
aciklama yapilmasi duruma katki saglayacaktir. Uluslararast korumaya iligkin kararlara
kars1 sadece ilk derece mahkemelere bagvuru hakkinin taninmis olmasi nedeniyle {ist
mahkemeler nezdinde bir igtihat birliginin saglanamamasi da mevzuatta bu konularin
tam bir agiklikla diizenlenmesi ihtiyacini gozler 6niine sermektedir.

Cinsiyet temelli siginma bagvurulari konusunda yapilacak degerlendirmeler temelde iki
hususa odaklanmaktadir. Oncelikle cinsiyete dayali siddetin zuliim/zuliim riski olusturup
olusturmadigi ve bu zuliimden/zuliim riskinden kaynaklanan korkunun kanitlanmasi
hususunda incelemeler yapilmaktadir. Zuliimden/zuliim riskinden kaynaklanan bir
korkunun oldugu sonucuna varildiginda ise s6z konusu korkunun 1951 tarihli Cenevre
Sozlesmesi’nde belirtilen bes hakli nedenden biri sebebiyle meydana gelip gelmedigi ele
almmaktadir. Uygulamada en ¢ok sikinti yaratan hususun, kisilerin miilakatta yasadiklarini
aktarmalar1 noktasinda olustugu goriilmektedir. Kisiler ¢esitli nedenlerle yasadiklarini
miilakat1 yapan kisiye tam aktaramamakta ve bunun sonucu olarak da yasadiklar korkuyu
ispat edememektedirler. Ogretide bu hususta bazi 6nerilerde bulunulmaktadir. Burada esas
alinmas1 gerekenin objektif anlamda bir korku olmas1 gerektigi iizerinde durulmaktadir.
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Kisinin somut olayda ortalamadan daha az korku duymus olmasinin olaydaki zulmii
veya zullim riskini ortadan kaldirmamas: gerektigi de vurgulanmaktadir. Ayrica ispat
yiikiiniin hem miilteci hem de miilakati yapan ve karar verecek olan merciler arasinda
paylastirilmasi gerekliligine de hakli olarak deginilmektedir. YUKK madde 78/3’teki
hiikiim de kanaatimizce bu goriisii destekler niteliktedir.

Cinsiyete dayali siddetin 1951 tarihli Cenevre S6zlesmesi’nde yer alan bes nedenden
birine girip girmedigi konusunda ise ¢esitli mahkeme kararlar1 ve 6gretideki goriisler
dogrultusunda baz1 sonuglara varilmaktadir. Bu baglamda, aile i¢i siddet, cinsel
saldiri, cinsel yonelimler, genital organa yapilan bazi cerrahi miidahaleler ve zorla
evlendirme konularini temel alan basvurularin konu olusturdugu kararlar ayrintil
olarak incelenmektedir. S6z konusu cinsel siddet kaynakli bagvurularda, bagvuruya
konu olan olayin ciddiligi ve kisinin somut olaydaki konumu dikkate alinarak,
basvurucularin belirli bir toplumsal gruba mensup olmalar1 nedeniyle zulme ugrayip
ugramadiklarinin 6ncelikli olarak ele alinmasi gerektigi sonucuna varilmaktadir.

Kisilerin bireysel olarak degil de kitlesel bir go¢ hareketiyle Tiirkiye’ye sigindig:
durumlar ise ¢alismada ayrica ele alinmaktadir. Zira bu konuda Gegici Koruma
Yonetmeligi uyarinca gegici koruma statiisiine alinmasi gereken kisiler bulunmaktadir.
Gegici Koruma Yonetmeligi gegici madde 1 uyarinca, “28.04.2011 tarihinden itibaren,
Suriye Arap Cumhuriyeti nde meydana gelen olaylar sebebiyle” Tiirkiye’ye gelen
kisilere gecici koruma statiisli verilmektedir. Dolayisiyla Yonetmelik kapsamina giren
kisiler, cinsel siddet magduru olsalar bile, bireysel bagvuru siirecine alinamamaktadir.
Ancak bu hususun kanunla degil de yonetmelik ile 6ngoriilmiis olmasi kanaatimizce
de hakli olarak elestirilmektedir.

Hakem Degerlendirmesi: Dis bagimsiz.

Cikar Catismasi: Yazarlar ¢ikar ¢atismasi bildirmemistir.

Finansal Destek: Yazarlar bu ¢aligma i¢in finansal destek almadigini beyan etmistir.

Yazar Katkisi: Calisma Konsepti/Tasarimi: C.K., R.P.; Veri Toplama: C.K., R.P.; Veri Analizi /Yorumlama: C.K., R.P.; Yazi
Taslagi: C.K., R.P; Igerigin Elestirel Incelemesi: C.K., R.P.; Son Onay ve Sorumluluk: C.K., R.P.

Tesekkiir: Cinsiyet temelli zulme kars1 Tiirk hukuku uygulamasinda saglanan uluslararast koruma tiirlerine iliskin Go¢ Idaresi
Baskanligi’ndan ilgili verileri sozlii goriismeler ile bize saglayan, Igisleri Bakanlig1 iller Idaresi Genel Miidiirliigii, igisleri Uzmam
Sayin Mustafa Omer Topaloglu’na tesekkiirlerimizi sunariz.
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Abstract

The 1951 Geneva Convention Relating to the Status of Refugees constitutes a fundamental binding source within the
international protection regime under international law. This qualification makes the Convention the primary legal framework
for addressing gender-based persecution, and the refugee status remains the main instrument offering international
protection to individuals subjected to such persecution. However, the fact that the criteria stipulated in the Geneva
Convention of 1951 have not been expanded normatively and that human rights conventions guaranteeing fundamental
rights and freedoms do not specifically establish a distinct protection status has led to the creation of complementary/
subsidiary protection statuses. These are particularly relevant for individuals who fall outside the formal definition of a
refugee yet still face gender-based persecution. This study focuses on the protection statuses provided under international
law and Turkish law in cases of gender-based persecution. It specifically evaluates the 1951 Geneva Convention, the 1967
Protocol Relating to the Status of Refugees, UNHCR practises guiding the implementation of these instruments, and the
European Union Qualification Directive (2011/95/EU), which includes complementary protection. These legal frameworks
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Introduction

The 1951 Geneva Convention Relating to the Status of Refugees', which contains
concrete provisions for persons in need of international protection, defines the concept
of refugee and sets the basic standards for obtaining this status, is a universal regulation
that has pioneered many regional regulations in this regard?. In this respect, the
Convention constitutes the binding fundamental source of the international protection
regime shaped within the framework of international law? . This characteristic makes
the Convention the first source to be applied against gender-based persecution;
refugee status continues to be the main instrument offering international protection
to the individual against gender-based persecution. However, since refugee status,
which provides international protection to individuals, ultimately constitutes a part
of human rights law, it must be a dynamic concept in parallel with the evolving
structure of this field*. Despite the de facto expansion of the institutional field of the
United Nations High Commissioner for Refugees (UNHCR)® by the United Nations
General Assembly resolution®, the fact that the definition of refugee status in the
Geneva Convention of 1951 remains unchanged, except for the removal of historical
and geographical limitations, has created a gap between the de facto responsibilities
of UNHCR and the international obligations of the state’. Although the protection
offered by human rights treaties fills this gap to some extent, ultimately the treaties do
not recognise a special status for these persons®. This situation, in a way, creates the
need for the establishment of a new status for those who fall outside the definition of

1 Convention Relating to the Status of Refugees,(adopted 28 July 1951, entered into force 22 April 1954) 189 United
Nations Treaty Series (UNTS) 137 Turkey signed the Convention on 24 August 1951. The Convention entered into force
internationally for Turkey on 30 March 1962. Turkey became a party to the Convention with a declaration stating that it
understood the first article of the Convention defining “refugee” as “events occurring in Europe before 1 January 1951”. In
its declaration, it stated that it would recognise refugee status only to persons seeking asylum as a result of events occurring
in Europe. The Convention will be abbreviated as “Geneva Convention of 1951 in this study.

2 Ahmet Hamdi Topal, Miilteci Hukuku ve Silahli Catisma Kaynakli Siginmacilar (On iki Levha 2019) 40.
3 Topal (n2)67.

4 The explicit reference to the 1948 Universal Declaration of Human Rights in the preamble of the Convention is recognised
as an indication of the intention to develop the definition of refugee in conjunction with human rights principles and the
need for human rights law to be a tool in the interpretation and application of the Convention. Elihu Lauterpacht/ Daniel
Bethlehem, ‘The scope and content of the principle of non-refoulement: Opinion’, Refugee Protection in International
Law - UNHCR s Global Consultations on International Protection, Erika Feller, Volker Tiirk, Frances Nicholson (Eds.)
(Cambridge University Press 2003) 113, para 75.

5 UNHCR is defined as a non-political international organisation mandated by the United Nations to monitor the
implementation of the Geneva Convention of 1951, to provide protection to refugees and to find solutions to their problems.
UNHCR’s mandate, duties and organisational structure are set out in the UNHCR Statute adopted by the United Nations
General Assembly in 1950. See General Assembly-Fifth Session, 428 (V) Statute of the Office of the United Nations High
Commissioner for Refugees < https://documents.un.org/doc/resolution/gen/nr0/060/26/pdf/nr006026.pdf?token=053tx A
KpuQm4pbEVwv&fe=true> 23 February 2024.

6 UNGA, A/RES/1167(XII) of 26 November 1957 (Chinese refugees in Hong Kong); A/RES/1388(XIV) of 20 November
1959 (Report of the United Nations High Commissioner for Refugees); A/RES/1499(XV) of 5 December 1960 (Report
of the United Nations High Commissioner for Refugees); A/RES/1673(XVI) of 18 December 1961 (Report of the United
Nations High Commissioner for Refugees) <https:/research.un.org/en/docs/ga/quick/regular/79> 12 September 2024.

7 Guy S. Goodwin-Gill, ‘The Language of Protection’ (1989) 6(1) Int’l J. Refugee 6, 12; Jane McAdam, Complementary
Protection in International Refugee Law (Oxford University Press, 2007) 41.

8  The granting of international protection status to persons is carried out through special national regulations. This weakens
the triggering of the State’s obligations in this area and significantly affects the scope of the rights and freedoms recognised
for such persons. McAdam (n 7) 12.
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refugee provided by the Geneva Convention of 1951. When the preparatory work of
the Convention is analysed, it is seen that the parties to the Convention also pointed
out that such a necessity may arise in time. The fact that many of the draft texts
submitted during the preparatory work include a provision that refugee status may be
expanded in line with the recommendations of the United Nations General Assembly®,
is an indication of the intention of the parties to the Convention to offer a substitute
protection to persons who are excluded from refugee status under the provision of the
Convention and their acceptance that the criteria for granting international protection
status may change in line with certain requirements that emerge over time'® . However,
the fact that these draft texts did not become the provisions of the Convention and the
criteria stipulated in the Geneva Convention of 1951 were not expanded on a normative
basis paved the way for the creation of complementary protection statuses -related to
refugee status- on the basis of the elements stipulated by this status. In this framework,
‘complementary protection’ refers to the protection provided to a person on the basis
of a legal obligation different from the Convention, rather than expressing a legal
link or relationship with the Geneva Convention of 1951'". Although complementary
protection statuses refer to the Geneva Convention of 1951, they largely emerge on
the basis of the national legal regulations of states and play an important role in the
protection offered to individuals against gender-based persecution.

The study mainly focuses on the protection statuses provided to individuals against
gender-based persecution in international law and Turkish law. For this reason, human
rights conventions on gender-based persecution and discrimination are excluded from
the scope of the study. In the study, the statuses provided to the individual against
gender-based persecution are analysed under the Geneva Convention of 1951, as
it has a universal character, determines the basic criteria of the currently accepted
“refugee” status, and is the source of regional regulations to a great extent, The
1967 Protocol Relating to the Status of Refugees'? , UNHCR practices as they guide
the implementation of the Convention and the Protocol, and the European Union

9  UN Economic and Social Council, ‘Provisional Draft of Parts of the Definition Article of the Preliminary Draft Convention
Relating to the Status of Refugees, Prepared by the Working Group on this Article, (E/AC.32/L.6) (23 January 1950) <https://
www.refworld.org/legal/leghist/ahcrsp/1950/en/42439>; ‘Corrigendum to the Proposal for a Draft Convention Submitted by
France, (E/AC.32/L.3/Corr.1) (18 January 1950) <https://www.unhcr.org/publications/ad-hoc-committee-statelessness-and-
related-problems-corrigendum-proposal-draft>; Ad Hoc Committee on Statelessness and Related Problems, United States
of America: Addendum to (E/AC.32/L.4) (19 January 1950); Ad Hoc Committee on Statelessness and Related Problems,
Decisions of the Committee on Statelessness and Related Problems Taken at the Meetings of 31 January 1950 (E/AC.32/L.20)
<https://www.unhcr.org/publications/ad-hoc-committee-statelessness-and-related-problems-decisions-committee-10>; Draft
Convention Relating to the Status of Refugees : decisions of the Working Group taken on 9 February 1950 (E/AC.32/L.32)
<https://digitallibrary.un.org/record/731059?v=pdf> 12 September 2024.

10 McAdam (n 7) 35-9.
11 McAdam (n 7) 2.
12 Protocol relating to the Status of Refugees, (adopted 31 January 1967, entered into force 4 October 1967) 606 UNTS 267.
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Qualification Directive (2011/95/EU)" as it includes complementary protection status,
are evaluated in terms of the protection regimes envisaged within the framework of
Turkish legislation. Within the framework of these regulations, the criteria foreseen in
obtaining refugee status, as far as it is associated with protection against gender-based
persecution, are included.

In this context, the first part of the study primarily focuses on the interpretation of the
first article of the Convention, which defines refugee, from the perspective of gender-
based/orientated persecution. The relationship between gender and membership of a
particular social group and gender-based/orientated violence and justified persecution
is analysed. Subsequently, the protection against gender-based persecution in the
European Union regulations is analysed.

International protection provided to individuals against gender-based persecution
proceeds through two aspects: recognition of status on an international basis and the
provision of rights within the framework of the recognised status. The study is limited
to the recognition of status. For this reason, the rights granted to the individual within
the framework of her/his status are included to the extent that they emphasise the
difference in the protection status provided. Accordingly, in the second part of the
study, the international protection statuses in the Law on Foreigners and International
Protection (LFIP) No. 6458!* are analysed in terms of the protection regimes envisaged
within the framework of Turkish legislation. The conditions, differences and basic
principles of the international protection statuses regulated under Articles 61, 62 and 63
of the LFIP are emphasised. After the general introduction of international protection
statuses, the types of protection that can be provided under Turkish law against
gender-based persecution are discussed. Especially in mass migration movements, it
is important how the applications of persons seeking asylum in Turkey due to gender-
based violence will be evaluated. In this context, a separate chapter is opened for
persons arriving since 28 April 2011 due to the events in the Syrian Arab Republic. In
the last section, persons who took refuge in Turkey due to the events in the Syrian Arab
Republic before 28 April 2011 and persons who took refuge in Turkey due to gender-
based persecution from other states are evaluated since they are outside the scope of
temporary Article 1 of the Temporary Protection Regulation. The assessments are made
in the light of the opinions in the doctrine and the practices in the world and in Turkey.

13 Directive 2011/95/EU of The European Parliament and of The Council of 13 December 2011 on standards for the qualification
of third-country nationals or stateless persons as beneficiaries of international protection, for a uniform status for refugees or
for persons eligible for subsidiary protection, and for the content of the protection granted (Official Journal of the European
Union, L 337/9, 20.12.2011) <https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32011L0095> 22 March
2024.

14 Date of Adoption: 04.04.2013, OG. 11.04.2013/28615. The Law will be abbreviated as “LFIP” in the text.
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I. Protection Recognised Under International Law Against
Gender-Based Persecution

Although the international community agreed on various international documents as
a result of the developments in the twentieth century triggering migration movements,
determining the status to be applied to displaced persons, and efforts to provide
international assistance and protection, systematic organisation at the institutional
level was established with the adoption of the Geneva Convention of 1951,

The Convention, which includes the definition of refugee and sets out the main
criteria for obtaining this status, also forms the basis of the protection regime offered to
the individual in the international arena. In fact, it is seen that the regional instruments
that provide for the recognition of refugee status and the regulations on other protection
statuses that have emerged in parallel with the development of human rights law are
shaped on the basis of the criteria stipulated by the Convention.

The international protection offered to refugees by the Convention is a substitute
protection provided to a foreigner by a country other than the country of origin and
comes into effect in cases where the person is deprived of the protection of the country
of origin'®. Therefore, in the refugee protection system, the responsibility for the
protection and assistance of refugees lies primarily with States. However, UNHCR
plays an important role within the framework of the Geneva Convention of 1951 and
the UNHCR Statute in facilitating and controlling the fulfilment by States of their
obligations under the Convention and the provision of adequate protection to refugees
under its jurisdiction'”. In this context, UNHCR has a complementary responsibility to
the responsibility of the State for the provision of international protection'® . The reports
and guidelines adopted by UNHCR constitute an important part of the protection
provided to the individual, both in terms of determining state practices regarding the
Convention and the Protocol and in terms of guiding these practices.

A. The Geneva Convention of 1951

The 1951 Geneva Convention recognises a universal definition of refugee in which
a well-founded fear of persecution arising from specific grounds is decisive for the
acquisition of refugee status. The Convention provides a general definition covering
persons who are outside their country of nationality or, if stateless, their country of
habitual residence and who, owing to well-founded fear of persecution for grounds of
race, religion, nationality, membership of a particular social group or political opinion,

15 For detailed information on the development of refugee law and organisation efforts in the twentieth century, see M. Tevfik
Odman, Tarihisel Gelisim Siirecinde Giincellestirilmis Miilteci Hukuku (Diinya’da ve Tiirkive de Ilticanin Gelisim Siireci)
(Yetkin Yayinlar1 2020) 33-81.

16 Neva Oviing Oztiirk, Miiltecinin Hukuki Statiisiiniin Belirlenmesi (Segkin Yayincilik 2015) 27.
17 Biilent Cigekli, Yabancilar ve Miilteci Hukuku (6th edn, Segkin 2016) 218.
18 Topal (n 2) 68.

381



Public and Private International Law Bulletin

are unable or unwilling to return to their country'. The definition of refugee is based on
three main elements: a subjective fear of persecution, objectively determined grounds
and the inability to obtain legal protection in the country of origin®.

The Convention treats the concept of refugee narrowly by specifying individual
and group characteristics; it does not contain a separate provision for persons who
have been forced to flee their country due to armed conflicts, political and economic
unrest, natural disasters, and excludes these persons from refugee status, at least on
a normative basis?'.

It is observed that the documents and Conventions that can be considered as
regional regulations on refugee law do not deviate from the Geneva Convention of
1951 in terms of the grounds constituting the basis for persecution or do not expand
in terms of grounds; the grounds of race, religion, nationality, membership of a
particular social group, political opinion, which are accepted as the source of fear/
threat of persecution in the Geneva Convention of 1951, are adopted in the same way.
However, in the regional regulations -differently from the Geneva Convention of
1951- it is seen that situations that seriously disrupt public order such as occupation,
aggression, foreign domination, gross violations of human rights, natural disasters are
also listed as grounds for obtaining refugee status, taking into account the political

19 Article 1 of the Convention defines a refugee as “any person who, owing to a well-founded fear of being persecuted for
reasons of race, religion, nationality, membership of a particular social group or political opinion, is outside the country
of his nationality and is unable or, owing to such fear, is unwilling to avail himself of the protection of that country, or who,
having no nationality and being outside his former country of residence as a result of such events, is unable or, owing to
such fear, is unwilling to return to it”.

20 Deborah Perluss and Joan F. Hartman, ‘Temporary Refuge: Emergence of a Customary Norm’ (1986) 26 Virginia J of Intl
L 551, 583.

21 Although refugee status in the Convention is based on three basic elements, it is seen that subjective criteria have an important
place in obtaining refugee status, since the existence of a justified fear of persecution is sought on the basis of the applicant
and it is foreseen to prove this. Topal (n 2) 44, 49.
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and military conjuncture within the geographical borders they target’>. According to
these regulations, in addition to the definition in the Geneva Convention of 1951,
anyone who has to flee their country for the grounds stated, regardless of whether
they have a well-founded fear of persecution or not, is included within the scope of
the definition of refugee; a personalised or discriminatory threat or risk of harm is
not sought within the scope of a well-founded fear of persecution®. In this respect,
regional arrangements envisage more comprehensive and objective criteria compared
to the Geneva Convention?, and differ from the 1951 Geneva Convention at least in
wording. This is because the situations listed in the regional regulations as occupation,
aggression, foreign domination, gross violations of human rights constitute situations
that can be evaluated under the heading of “persecution” within the scope of the
Geneva Convention of 1951%. Therefore, although these situations are not included in
the Convention on a normative basis, they constitute a part of the implementation of the
Convention within the framework of certain criteria. However, it should be noted that
even if the existence of persecution is assumed due to the aforementioned situations, in
order for a person to obtain refugee status within the framework of the Convention, it is

22 The 1969 Organisation of African Unity Convention on Certain Aspects of Refugee Problems in Africa is the first regional
instrument. The Convention includes a broader definition of refugee than the Geneva Convention of 1951 in the second
paragraph of its first article, which provides that the term refugee shall also apply to any person who, owing to external
aggression, occupation, foreign domination or serious disturbances of public order in all or part of his country of origin or
country of nationality, is compelled to leave his habitual place of residence in order to seek refuge elsewhere than in his
country of origin or country of nationality. (OAU Convention governing the specific aspects of refugee problems in Africa,
1001 UNTS 45. The Cartegena Declaration of 1984, which constitutes another regional arrangement, includes the definition
of refugee in the Geneva Convention of 1951, but adopts a broader definition of refugee. In addition to those who meet
the requirements of the Convention, the Declaration also recognises persons who have fled their countries because their
lives, safety or freedom are threatened by generalized violence, foreign aggression, internal conflicts, massive violations of
human rights or other situations seriously disturbing public order (Cartagena Declaration on Refugees, Colloquium on the
International Protection of Refugees in Central America, Mexico and Panama <https://www.oas.org/dil/1984_cartagena_
declaration_on_refugees.pdf> 11 October 2022). The 1994 Arab Convention Governing the Status of Refugees in Arab
Countries also adopts the definition of refugee in the Geneva Convention in its first article, but the second paragraph of
the same article also defines the grounds for obtaining refugee status as sustained aggression, occupation and foreign
domination, or natural disasters or grave events causing a major disruption of public order in the whole or any part of the
country (Arab Convention on Regulating Status of Refugees in the Arab Countries Adopted by the League of Arab States,
1994, <https://www.refworld.org/legal/resolution/las/1994/en/79419> 21 February 2024). However, the Convention has
not yet entered into force as it has not been ratified by any State. The 1977 Council of Europe Declaration on Asylum to
the State stipulates that asylum should be granted to persons seeking asylum on humanitarian reasons in addition to persons
who are under pressure or persecution on account of race, religion, nationality, membership of a particular social group
or political opinion, which is the basis of the Geneva Convention of 1951. See Council Europe: Committee of Ministers,
Declaration on Territorial Asylum (Adopted by the Committee of Ministers on 18 November 1977, at the 278th meeting
of the Ministers” Deputies), Art. 2 <https://www.refworld.org/legal/resolution/coeministers/1977/en/27158> 22 February
2024.

23 Topal (n2) 49.

24 However, these regulations do not have a wide impact on state practice and the development of international standards
because they are regional in nature and a significant number of them are non-binding and therefore have a weak sanctioning
power. Topal (n 2) 46.

25 Pursuant to these regulations, the provisions of the Convention may be applied if indiscriminate acts of violence arising out
of armed conflict cause a person to be persecuted on account of race, religion, political opinion, nationality or membership
of a particular group (UNHCR, Handbook on Procedures and Criteria for Determining Refugee Status and Guidelines on
International Protection Under the 1951 Convention and the 1967 Protocol Relating to the Status of Refugees, (HCR/1P/4/
ENG/REV.4), 2019, para 164). In the case of armed conflicts, it is generally observed that individuals are persecuted on
the basis of their ethnic origin and political opinions. UNHCR, Providing International Protection Including Through
Complementary Forms of Protection, EC/55/SC/CRP.16, 2 June 2005, para 8 <https://www.refworld.org/docid/47fdfb49d.
html> 7 August 2024. For a detailed analysis of the relationship between armed conflict and persecution and the applicability
of the 1951 Geneva Convention, see Topal (n 2) 220- 242.
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required that he/she has a well-founded fear of persecution on account of his/her race,
religion, nationality, membership of a particular social group or political opinion. This
requires the existence of a personalised assessment, supported by concrete, objective
data, specific to the applicant®.

1. Gender and Membership of a Particular Social Group

The strongest element that feeds the requirement of personal assessment in obtaining
refugee status is the requirement that the well-founded fear of persecution must be
based on race, religion, nationality, membership of a particular social group or political
opinion®’. As per the provision of the Convention, the sources of fear of persecution
are limited to these grounds; “gender”, which constitutes one of the largest groups
in the face of such persecution, is not counted among the grounds that may give rise
to fear of persecution. However, although it is not mentioned in the provision of the
Convention, it is widely accepted that sex has a determining effect on the form and
causes of the treatment constituting persecution, and in this context, it is envisaged
that the correct interpretation of the article will not exclude the concept of gender?.

Gender-based persecution is generally considered within the context of membership
of a particular social group®-°. Tt is recognised that the concept of membership of a
particular social group, which is not defined in the text of the Convention, should be
interpreted dynamically but in a way that does not neutralise other grounds, taking into
account the different and changing nature of groups in various societies and evolving
human rights rules’!.

In the doctrine, two approaches, namely “protected characteristics (sometimes
referred to as an “immutability” approach)” and “social perception”, are adopted in
terms of the definition of the concept. An immutable characteristic may be innate or

26 A personal assessment in the applicant’s case satisfies the requirement for the acquisition of refugee status that the applicant
must be in fear of persecution and oppression and that a link must be established between the possibility of persecution and
the Convention grounds for persecution.

27 The text of the Convention does not provide any explanation on the scope and nature of these concepts. It is for the competent
authority responsible for examining the application to establish the cause or causes of the fear of persecution in the concrete
case and to determine whether they meet the definition in the Geneva Convention of 1951. Topal (n 2) 89.

28 UNHCR, Guidelines on International Protection: Gender-Related Persecution within The Context of Article 1A(2) of The
1951 Convention and/or its 1967 Protocol Relating to The Status of Refugees (HCR/GIP/02/01) 7 May 2002, para 6 <https://
www.unhcr.org/media/guidelines-international-protection-no- 1-gender-related-persecution-within-context-article-1a> 3
August 2024.

29 The concept of membership of a social group was added to the grounds for persecution listed in the relevant article of the
Convention upon the proposal of the Swedish delegation in the final stages of the preparatory work. General Assembly,
Conference of Plenipotentiaries on the Status of Refugees and Stateless Persons, (A/CONF.2/SR.35) 3 December 1951,
20-2 <https://digitallibrary.un.org/record/696484?In=en&v=pdf> 14 June 2024.

30 UNHCR, Guidelines on the Protection of Refugee Women (1991), para 54 <https://www.unhcr.org/media/guidelines-
protection-refugee-women> 12 August 2024.

31 UNHCR, Guidelines on International Protection No. 2: “Membership of a particular social group” within the context of
Article 1A(2) of the 1951 Convention and/or its 1967 Protocol relating to the Status of Refugees, 7 May 2002 (HCR/
GIP/02/02), para 2-3 <https://www.unhcr.org/media/guidelines-international-protection-no-2-membership-particular-social-
group-within-context> 22 February 2024.
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unalterable for other reasons or not to be compelled to forego them due to their close
relationship with human dignity®. In this context, it is accepted that these qualities
may be acquired from birth, such as sex, ethnic origin, or may arise from other reasons
such as occupation or previously acquired status®.

The social perception approach, on the other hand, makes a definition based on
the perception of segments of society outside the group towards the group; it defines
a particular social group as a community of people with common characteristics
that bring group members together and generally distinguish them from other
communities*. At this point, the behaviour of other social groups and especially the
treatment of state authorities are decisive.

These approaches also shape state practices®. One of the most basic examples of the
implementation of approaches within the framework of legal regulations of states is the
European Union Qualification Directive. According to the Directive, membership of a
particular social group is expressed through three basic elements: characteristics that
are innate and cannot be changed, characteristics that the person voluntarily acquired
in the past but cannot change, and the perceptions of others*. The Directive adopts
both the “protected characteristics” and the “social perception” approach and requires
elements of both approaches for the existence of a social group®’.

UNHCR reconciles the two approaches and defines a particular social group as a
group of persons who share certain common characteristics -generally innate, immutable
or fundamental to identity, conscience or the exercise of human rights- or who are
perceived by society as a group, except for the risk of persecution®®. Similar to the
Qualification Directive, UNHCR includes both approaches, but unlike the Directive, it
does not require the coexistence of elements constituting both approaches; it considers
the existence of one of them sufficient for the identification of a social group®.

32 UNHCR, Guidelines on International Protection No. 2, para 6.
33 UNHCR, Guidelines on International Protection No. 2, para 6.
34 UNHCR, Guidelines on International Protection No. 2, para 7.

35 Ttis possible to say that the protected characteristics approach is adopted by Canada and the United States of America, while
the social perception approach is adopted by Australia. For a detailed analysis of the court decisions indicating the relevant
state practices, see Oztiirk (n 16) 276-8; Ogiin Ersan Aydinli, Miilteci Statiisiiniin Belirli Bir Sosyal Gruba Mensubiyet
Nedeniyle Taninmas: (Yetkin Yaymcilik 2018), 44-60.

36 The Directive states that the community shall be recognised under the heading of membership of a particular social group
if the members of the group share an innate characteristic or an unalterable common history or a characteristic or belief
which they cannot be forced to renounce because it is fundamental to their identity and conscience, and if the group has
a distinct identity in the country concerned because they are perceived differently by the society surrounding them. See
European Union Qualification Directive, Art. 10/1- (d).

37 In the definition given in the European Union Qualification Directive, it is foreseen that the approach called “mixed
cumulative” is adopted in the Directive, since the elements related to both “protected characteristics” and “social
perception” approach are sought. For detailed information on this approach, see Oztiirk (n 16) 280-1.

38 UNHCR, Guidelines on International Protection No. 2, para 11.

39 The so-called “mixed alternative” approach is considered to offer a more favourable perspective than other approaches in
terms of ensuring uniformity between the subject matter and purpose of the 1951 Geneva Convention and state practice.
Oztiirk (n 16) 279-280.
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In line with the definitions of the concept of membership of a particular social
group adopted within the framework of the aforementioned approaches, it can be
said that what is important for a community to be considered under this heading is the
distinctive characteristics that the members of the community have due to common
immutable characteristics, and these characteristics -since the Geneva Convention of
1951 does not contain any limiting provisions- are not of a restricted nature*’ . For this
reason, the concept is interpreted in the light of the subject matter of the Convention
and the purpose of preventing discrimination, in a manner that is open to changes and
diversity in societies and in parallel with the development of human rights norms*'.
The flexibility inherent in the concept in terms of its content leads to the conclusion
that applications against gender-based persecution, which are not listed among the
grounds that may give rise to the fear of persecution in the Geneva Convention of
1951, are considered under this heading. Gender, which is innate, immutable and/or
cannot be compelled to change due to its close relationship with human dignity, should
be considered within the scope of membership of a social group*.

The Executive Committee of the UNHCR has also confirmed this acceptance in
its various resolutions by recognizing gender-based persecution applications under
a particular social group. In its Conclusions No. 39, the Executive Committee states
that the term “particular social group” can be interpreted to include ill-treatment
and inhuman treatment of women in violation of social norms/traditions prevailing
in society®. Accordingly, women who are subjected to disproportionately harsh
punishments, including the death penalty, or whose rights are violated in other ways,
for various reasons based on gender, constitute a particular social group*.

The European Union Qualification Directive also recognises that a particular
social group may be based on a common characteristic of sexual orientation®. The
Directive emphasises that, depending on the circumstances in the country of origin,

40 Oztiirk (n 16) 283-4.
41 Aydml (n 35) 67.

42 Anders B. Johnsson, ‘International Protection of Women Refugees A Summary of Principal Problems and Issues’ (1989)
1(2) International Journal Refugee Law 221, 224-225. At this point, it should be noted that gender constitutes a social
group, but that this does not directly correspond to the concept of “membership of a particular social group” in the context
of the Convention; gender is considered within the framework of a particular social group to the extent that it is or can be
associated with acts constituting persecution.

43 Conclusions Adopted By The Executive Committee on the International Protection of Refugees, Executive Committee
Conclusion No. 39 (XXXVI) Refugee Women and International Protection, 1985, para (k) <https://www.unhcr.org/sites/
default/files/legacy-pdf/578371524.pdf> 24 February 2024. In many of its ongoing resolutions, the Committee draws
attention to the problems of women refugees and envisages the development of policies in line with human rights treaties,
in particular the United Nations Convention on the Elimination of All Forms of Discrimination against Women, to address
the special needs of women refugees, ensure their physical security and protect women refugees. See No. 54 (XXXIX)
Refugee Women (1988); No. 60 (XL) Refugee Women (1989); No. 64 (XLI) Refugee Women and International Protection
(1990).

44 1t is pointed out that such punitive practices may constitute persecution. UNHCR, Guidelines on International Protection
(HCR/GIP/02/01), para 12.

45 European Union Qualification Directive, Art. 10/1-d.
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gender-related aspects, including gender identity*, will be taken into account for the
purpose of establishing membership of a particular social group or identifying the
characteristics of such a group.

It is observed that applications against gender-based persecution are mainly made by
women and girls. However, the fact that the applications are predominantly made by
women or girls does not result in any limitation; those who are subjected to persecution
due to their sexual orientation are also considered under this heading*’. The fear of
gender-based persecution may arise from the use of sexual violence such as rape,
female genital mutilation, domestic violence, trafficking in human beings as a means
of persecution, as well as discrimination due to different sexual orientations such as
homosexuality, transsexuality, transvestism*.

Moreover, it should be noted that although the general tendency is to consider
gender-based persecution within the context of membership of a particular social
group, acts of violence constituting such persecution should not be confined to this
ground®. Each of the 1951 Geneva Convention’s grounds must be interpreted in a way
that takes into account gender-based persecution. For example, parents who oppose
female genital mutilation for their daughters may be considered under the ground of
political opinion. Similarly, where it is recognised as a religious practice, a woman
or girl may have a well-founded fear of persecution on religious grounds if she or
her children do not act in accordance with the religious interpretation by refusing to
undergo FGM?*. In such a situation, persons subjected to gender-based persecution
may be considered within a multiple and cross-cutting protection framework based
on the grounds listed in the Convention.

2. Gender-Based/Orientated Violence and Justified Persecution

In UNHCR practice, gender-based/orientated violence is used as an umbrella term for
any harmful act committed against a person’s will and based on gender inequality and

46  Gender/gender identity refers to the relationship between men and women based on socially or culturally constructed and
defined identities, status, roles and responsibilities attributed to one sex. As such, it is not innate; it is constructed by social
and cultural norms and is not static (UNHCR, Guidelines on International Protection (HCR/GIP/02/01) 7 May 2002, para 3).
Based on this definition, it is emphasised that it is not only sex that leads to the emergence of the social group in question,
but also gender, defined as the way the sexes are perceived in society, constitutes the main factor in the formation of the
particular social group in question (Aydinli (n 35) 76).

47 UNHCR, Guidelines on International Protection No. 2, paras 1, 6; UNHCR, Guidelines on International Protection (HCR/
GIP/02/01) 7 May 2002, para 30. The common characteristic of persons persecuted on the grounds of their sexual orientation
is that they do not have the predominant sexual orientation (heterosexuality) or gender identity (those whose biological sex
and gender identity are the same) (Aydinli (n 35) 92).

48 The trafficking of women or children for the purposes of prostitution or sexual exploitation is recognized as a form of
gender-based violence, and the danger of being trafficked for these purposes constitutes a basis for the person concerned to
claim asylum. As a form of persecution based on sexual violence, women and children who are subjected to trafficking for
forced prostitution or sexual exploitation have been granted refugee status. UNHCR, Guidelines on International Protection
(HCR/GIP/02/01) 7 May 2002, para 9, 16-8.

49 UNHCR, Guidelines on International Protection (HCR/GIP/02/01) 7 May 2002, paras 24-7, 32-4.

50 Elise Petitpas/Johanna Nelles, ‘The Istanbul Convention: New Treaty, New Tool Forced’ (2015) (49) Migration Review 83, 84.
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socially attributed differences between men and women. It includes acts that cause physical,
sexual or mental harm or suffering, threats of such acts, coercion and other deprivations of
liberty®'. In this respect, gender-based violence is exemplified as rape, sexual assault, sexual
abuse, physical assault, forced marriage, honour killings, forced abortion, sterilisation,
sexual abuse of children, child marriage, female genital mutilation, domestic violence and
sexual exploitation, sexual slavery, including for the purpose of domestic slavery, human
trafficking, and is also considered to include psychological or emotional abuse™.

The question to be asked at this point is when does gender-based violence qualify as
persecution? This is because persecution constitutes the most important part of the well-
founded fear of persecution® foreseen in the Convention for the acquisition of refugee
status. The concept of persecution is not defined in the Convention, but the provisions
of the Convention are again referred to when assessing the scope of the concept. In
particular, Article 33, which includes the principle of non-refoulement, constitutes an
important reference in determining the content of the concept. The article recognises
that threats to life and liberty or gross violations of human rights on the grounds of race,
religion, nationality, membership of a particular social group or political opinion may
constitute persecution®. It is not necessary that the threats and/or violations in question
be directly aimed at the individual; it is accepted that the general state of insecurity in
the country can also be considered within the scope of persecution®.

The criteria by which gender-based violence to which a person is subjected will be
considered as persecution are shaped by state practices in line with the elements of
the definition accepted under the Convention. The predominant practice is that, within
the framework of a human rights-based approach, the harm must reach a certain level
of seriousness in order for it to turn into persecution®. In this regard, it is necessary

51 These acts can be perpetrated by known or unknown perpetrators in the public or private sphere. Gender-based violence appears to
disproportionately affect women and girls in particular. UNHCR, Resettlement Handbook, 3.4 Women and Girls at Risk <https://
www.unhcr.org/resettlement-handbook/3-resettlement-submission-categories/3-4-women-and-girls-at-risk/> 1 March 2024.

52 Inaddition, it is envisaged that legal regulations that are incompatible with human rights, largely originating from traditional
and cultural norms, can be considered as persecution as long as they cause fear of persecution. It is also noted that the
existence of certain groups/attributes within the concrete case increases the risk of being subjected to such forms of violence.
UNHCR, Guidelines on International Protection (HCR/GIP/02/01) 7 May 2002, paras 9-10, 12-3, 18.

53 A well-founded fear of persecution is defined as the applicant’s reasonable apprehension that, if he or she were to remain
in or return to his or her country of origin, his or her life would become intolerable for the reasons set out in the refugee
definition (UNHCR, Handbook, para 42). Fear ultimately corresponds to a personal, subjective concept. For this reason, in
order to give the requirement an objective character, it is envisaged that the fear of persecution should be justified and that
information originating from the country of origin should be assessed independently of the applicant.

54 UNHCR, Handbook, para 51.

55 However, persecution does not necessarily have to be committed by state authorities or persons whose acts or omissions
are attributable to the state; if acts of persecution are committed by non-state actors, persecution may also be committed
if the authorities deliberately condone such acts, refuse to provide effective protection to persecuted persons or if the state
lacks the power to do so. UNHCR, Handbook, para 65.

56 It is observed that women constitute the dominant target in gender-based violence. Various human rights instruments,
including the Universal Declaration of Human Rights of 1948, the Convention on the Elimination of All Forms of
Discrimination against Women of 1979 and the Convention on the Rights of the Child of 1989, are taken as a guide in the
assessment of violence against women as persecution. Ninette Kelley, ‘The Convention Refugee Definition and Gender-
Based Persecution: A Decade’s Progress’ (2001) 13(4) International Journal of Refugee Law 559, 562.
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to mention the European Union Qualification Directive, as it constitutes one of the
most important representatives of the practice shaped in the context of the Geneva
Convention of 1951%". In the Directive, with reference to the European Convention
on Human Rights®®, the existence of serious harm and continuity is sought in order
to determine the existence of persecution. Subparagraph ‘a’ of the first paragraph
of Article 9 of the Directive states that acts that seriously violation human rights, in
particular those rights listed as ‘non-derogable rights’ by the Convention due to their
nature and repetition, shall constitute persecution, including the measures applied, in
accordance with the characteristics of the concrete case® . Subparagraph ‘b’ of the
said paragraph refers to the cumulative assessment of existing practices/circumstances,
stating that the sum total of various measures/practices, including human rights
violations that are serious enough to affect an individual in a manner similar to those
set out in subparagraph ‘a’, will constitute an act of persecution. The wording in
subparagraph ‘b’ is explained with reference to violations of rights and freedoms that
are not included in the group of rights non-derogable under in time of emergency
regime provided for by the Convention; it is accepted that the acts/practices alleged
to constitute persecution, when considered as a whole, meet the level of seriousness
required if they impair human dignity/ undermine respect for human dignity®.

In paragraph 2 of Article 9, the Directive further regulates gender-based violence,
stating that physical or mental violence, including sexual violence; legal, administrative
measures or law enforcement and/or judicial measures that are discriminatory in nature
or applied in a discriminatory manner; disproportionate or discriminatory prosecution or
punishment; denial of judicial redress as a result of a disproportionate or discriminatory
punishment; or acts of a gender-based or child-oriented nature are/can be characterised
as persecution®'. Therefore, within the framework of these regulations, it can be said
that any act that occurs on the basis of gender-based discrimination, which seriously
damages human dignity and violates fundamental human rights continuously and
systematically, and which the state fails or is unable to fulfil its obligation to protect,

57 In the state practices of Canada, the United States of America and Australia, it is seen that the fact of serious harm is
questioned in the determination of persecution within the framework of the concrete case, and that the state of harm is
sought to fulfil the conditions of continuity and systematic risk. For an analysis of these state practices, see Oztiirk (n 16)
226-8.

58 Convention for the Protection of Human Rights and Fundamental Freedoms as amended by Protocols No. 11 and No. 14,
European Treaty Series- No. 5, Council of Europa <https://www.echr.coe.int/Documents/Convention ENG.pdf> 14 June
2023. Turkey signed the Convention on 04.11.1950. The instrument of ratification was deposited with the Secretary General
of the Council of Europe on 18 May 1954 and the Convention entered into force for Turkey on that date.

59 The reference to the European Convention on Human Rights in the Qualification Directive indicates that the Directive
adopts a human rights-based approach and provides guidance on the level of seriousness required for an act/practice or
measure to be classified as an “act of persecution” within the meaning of the Geneva Convention of 1951.

60 In its emphasis on the protection of human dignity, the Court referred to the first article of the Charter of Fundamental
Rights of the European Union. CJEU, (Third Chamber) 4 October 2024, In Joined Cases C608/22 and C609/22, para 41
<https://curia.europa.eu/juris/document/document.jsf;jsessionid=82FAB62A67283FFFEE1 E2B3E71 C8FF8B?text=&doc
1d=290687&pagelndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=11334707> 5 Aralik 2024.

61  Although the provision in question basically aims to determine the scope of the concept of persecution, the emphasis on
gender-based discrimination is important in terms of preventing any debate in this direction in practice and limiting the
discretionary power of the administration in this direction.
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may give rise to persecution®. At this point, the generally accepted criterion is that
the protection offered by the state is not adequate and effective®.

In its judgment of 2024, the Court of Justice of the European Union concretised
the provisions of Article 9 of the Directive by commenting on the regime adopted in
Afghanistan, in a sense through the regime applied in Afghanistan, in its judgment of
2024 concerning the appeal lodged by two women of Afghan nationality who sought
international protection on the grounds that the regime/practice adopted in Afghanistan
against women constituted acts of persecution and who were denied refugee status
and granted subsidiary protection status by the Austrian authorities. In its decision,
the Court stated that forced marriage practices constitute a violation of Article 4 of the
European Convention on Human Rights in the context of the prohibition of slavery
and Article 3 of the prohibition of torture in the context of the lack of protection
against gender-based violence and domestic violence, and that these acts alone would
be classified as “acts of persecution” within the framework of subparagraph ‘a’ of
the first paragraph of the relevant Article of the Directive® . The Court found that
discriminatory measures not falling within the scope of subparagraph ‘a’ of the first
paragraph of Article 9, such as restricting women’s access to health care and education
and their participation in political life, professional or sporting activities, restricting
their freedom of movement or infringing their freedom to choose their own clothing,
affect women to such an extent that, taken as a whole, they reach the level of severity
required to constitute acts of persecution for the purposes of subparagraph ‘b’ of
the first paragraph®. This is because, in the Court’s view, the measures/practices in
question have a cumulative effect as manifestations of a social structure based on a
regime of discrimination and oppression, and are the result of deliberate, systematic
application, and clearly and persistently deprive Afghan women of fundamental
rights related to human dignity on account of their sex®. For this reason, the Court
emphasised that the measures in question violate human dignity and, in view of their
cumulative effect, are to be considered as “acts of persecution” within the meaning
of subparagraph ‘b’ of the first paragraph of the Article.

In addition, violence experienced by women, girls, lesbians, gays, bisexual and
transgender persons, sexual minorities and gender-non-conforming individuals or men
and boys because of their gender or socially determined roles and expectations, since it
is ultimately based on discrimination, it is considered to fulfil the purpose and intention

62 James C. Hathaway, The Law of Refugee Status (Butterworths 1991) 104-108. See also UNHCR, Guidelines on International
Protection (HCR/GIP/02/01) 7 May 2002, para 11.

63 Kelley (n 56) 565.

64 CIJEU, (Third Chamber) 4 October 2024, In Joined Cases C608/22 and C609/22, para 43.
65 CJEU, (Third Chamber) 4 October 2024, In Joined Cases C608/22 and C609/22, para 44.
66 ibid.

67 CIJEU, (Third Chamber) 4 October 2024, In Joined Cases C608/22 and C609/22, para 46.
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element®® set out in the definition of torture® adopted by the United Nations Convention
against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment’.
This acceptance within the framework of the definition of ‘torture’ undoubtedly creates
a triggering and reinforcing effect on designation and/or categorisation of acts of
gender-based violence as persecution under the Geneva Convention of 1951.

Whether discrimination on the basis of sex constitutes persecution in a pure form,
independent of any act, is another issue to be discussed in the context of gender-based
violence. The five grounds that should be linked to the risk of persecution in the
Convention ultimately reflect certain characteristics of the individual. Although the
Convention is largely based on historical experience in determining these grounds’!,
the fact that the grounds for persecution are based on the specific characteristics of
asylum seekers and the result obtained ultimately constitutes part of the prohibition
of discrimination or the need to prevent discrimination”. Furthermore, the definition
of acts of gender-based violence as persecution under the Convention constitutes an
important part of the requirement of equal protection under the Convention”. This
is because the fear created by the act constituting persecution may ultimately result
in the denial of equal protection to certain gender groups, as it may differ and/or
intensify due to the gender of the person. However, of course, not all discrimination
is persecution’. Therefore, although gender-based discrimination does not directly
constitute persecution in the context of the Convention, it may constitute a part of
persecution within the framework of the concrete case’”. It should also be noted that
since the Convention adopts an outcome-oriented approach by requiring the existence
of a fear of persecution, the perpetrator of the act constituting persecution is not
necessarily required to act with a discriminatory motive based on the grounds listed in

68 The elements of purpose, intent, state intervention (involvement), severe pain or suffering, whether physical or mental, are
recognised essential elements in meeting the threshold for torture. See UNHCR, Promotion and Protection of All Human
Rights, Civil, Political, Economic, Social and Cultural Rights, Including the Right to Development (A/HRC/7/3) para 27,
30.

69 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, 1465 UNTS 85.

70 UNHCR, Report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment (A/
HRC/31/57), 5 January 2016, para 7-8 <https://digitallibrary.un.org/record/831491?In=en&v=pdf> 14 August 2024.

71 Conference of Plenipotentiaries on the Status of Refugees and Stateless Persons: Summary Record of the Third Meeting,
UN Documents (A/CONF.2/SR.3), 14.

72 Inits General Recommendation No. 19, the Committee on the Elimination of Discrimination against Women states that
the definition of discrimination in the first article of the Convention on the Elimination of All Forms of Discrimination
against Women includes violence directed against women because they are women or violence that disproportionately
affects women. CEDAW General Recommendation No. 19: Violence against Women, Adopted at the Eleventh Session of
the Committee on the Elimination of Discrimination against Women, in 1992 (Contained in Document A/47/38), para 6
<https://digitallibrary.un.org/record/148001?In=en&v=pdf> 15 August 2024.

73 Kelley (n 56) 561-2.
74 UNHCR, Handbook, para 54.

75 Itisrecognised that a discriminatory State policy and/or practice of denying protection to certain groups, for example, may
constitute persecution if it results in serious harm. UNHCR, Guidelines on International Protection (HCR/GIP/02/01) 7
May 2002, para 15.
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the Convention’ . The fact that the act of violence in question turns into persecution
and that the person is in fear due to the grounds listed in the Convention is considered
sufficient to obtain refugee status.

It should also be noted that it is recognised that the requirement to assess applications
for international protection status on an individual basis should be tailored to the
specific circumstances and particularities of the situation, particularly in cases of
gender-based violence”’. In the context of gender-based persecution, it is envisaged
that this discretion will be exercised on the basis of the legal order and practices in
the country of origin, including the status before the law, political rights, social and
economic rights, cultural and social traditions of the country and the consequences
of non-compliance, the prevalence of harmful traditional practices, the frequency
and forms of violence reported against such persons, the protection offered, the penal
system applicable to perpetrators of violence, and the risks the person may face upon
return to the country of origin’. If, as a result of such an assessment, it is determined
that individuals will be subjected to acts of persecution in the country of origin solely
because of their gender, it is accepted that it is not necessary to establish that the
applicant for protection in the concrete case is at actual and specific risk of being
subjected to acts of persecution in the country of origin™.

In the face of the possibility that acts of gender-based violence characterised as
persecution may be based on personal reasons, it is not always possible to prove the
link between persecution and the reasons for persecution. In this regard, it is accepted
that the protection weakness of the state of origin -although it cannot be said that it has
reached a uniform acceptance and has become a state practice- is a criterion that can
be taken as a basis for establishing the causal link®. The Executive Committee of the
UNHCR, in its Conclusion No. 73, emphasises that those who have been subjected to
rape and other forms of sexual violence should be recognised as refugees if the state
condones, refuses to provide protection or is unable to provide protection, in other

76 1In practice, in the determination of refugee status, there are state practices that rely on the assessment of the motive of the
perpetrator of the persecution in determining the link between the reasons listed in the Convention and persecution or fear of
persecution. However, in line with the provisions of the Convention and UNHCR decisions, the motive of the perpetrator of
the act is not recognised as a mandatory element in establishing this link. For detailed analyses and criticisms on the subject,
see Oztiirk (n 16) 253-5. The Qualification Directive stipulates that there must be a link between the causes of persecution
and the act or failure to protect that constitutes persecution. See Art. 9/3 of the European Union Qualification Directive.

77 CIEU, (Third Chamber) 4 October 2024, In Joined Cases C608/22 and C609/22, para 54.
78 CJEU, (Third Chamber) 4 October 2024, In Joined Cases C608/22 and C609/22, para 53.

79 In its judgment of 2024, the Court stated that in the framework of the legal regime adopted by the Taliban and the current
practices/measures taken within this framework, which have been verified by various international mechanisms, there is a
presumption in favour of the recognition of refugee status for women nationals of Afghanistan. CJEU, (Third Chamber) 4
October 2024, In Joined Cases C608/22 and C609/22, paras 56-7.

80 Karen Musalo, ‘Revisiting Social Group and Nexus in Gender Asylum Claims: A Unifying Rationale for Evolving
Jurisprudence’ (2003) 52 DePaul L. Rev. 777, 787-804, 806.
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words, if the state of origin fails to protect them?®!. The oppression and persecution of
abused women, especially during periods of armed conflict, and the state’s failure or
refusal to provide them with adequate protection constitute one of the most obvious
examples of the State of origin’s failure to protect® .

In the face of the possibility that acts of gender-based violence characterised as
persecution may be based on personal reasons, an important example that makes it
difficult to establish a link between the danger of oppression and persecution and
the causes of persecution in the Convention is the existence of domestic violence®.
At this point, it is also necessary to mention the Council of Europe Convention on
Preventing and Combating Violence against Women and Domestic Violence (Istanbul
Convention)?* in terms of strengthening the protection provided to the individual
against gender-based persecution®. The Convention is important in that it addresses
gender-based persecution with reference to the provisions of the Geneva Convention
of 1951 and, in a sense, gives normative quality to the refugee definition of the
Convention, which has been expanded with the implementation of the Convention.

Article 60 of the Istanbul Convention states that States Parties are under an
obligation to take the necessary legislative or other measures to ensure that gender-

81 Conclusions Adopted By The Executive Committee on the International Protection of Refugees, Executive Committee
Conclusion No. 73 (XLIV) Refugee Protection and Sexual Violence (1993), para (j). In 2002 and 2003, UNHCR issued
guidelines containing detailed provisions on the protection of women refugees in line with the expansion of the protection
area of the 1951 Geneva Convention and the need to ensure that refugees enjoy the rights and protections of the Convention
to the fullest extent possible. Although these guidelines are not binding, they are important as they guide state practices. See
UNHCR, Guidelines on International Protection (HCR/GIP/02/01); UNHCR, Sexual and Gender-Based Violence Against
Refugees, Returnees and Internally Displaced Persons, May 2003 <https://www.unhcr.org/media/sexual-and-gender-based-
violence-against-refugees-returnees-and-internally-displaced-persons> 3 August 2024.

82 If the acts in question occur during armed conflicts, an assessment can of course be made in the context of other reasons
in terms of women who are persecuted due to sexual violence. However, it should be noted that the assessment of women
within the context of the State of origin’s protection weakness within the context of membership to a certain social group
will strengthen the protection granted to these persons and will ensure that these persons who are subjected to persecution
will be taken under international protection in the event of a mismatch for any other reason.

83 For an assessment that domestic violence is recognised as persecution on the basis of membership of a particular social
group, see Kelley (n 56) 565.

84  Council of Europe Convention on Preventing and Combating Violence against Women and Domestic Violence (Council of
Europe Treaty Series- No. 210) 3010 UNTS 107. Turkey signed the Convention on 11 May 2011. The Convention entered
into force internationally for Turkey on 1 August 2014. Resolution on the Termination of the Council of Europe Convention
on Preventing and Combating Violence against Women and Domestic Violence in Respect of the Republic of Turkey was
published in the Official Gazette No. 31429 dated 20 March 2021; Resolution No: 3718); and in the Official Gazette dated
30 April 2021 and numbered 31470, the Resolution on the Determination of the Expiry Date for the Republic of Turkey as
1 July 2021 of the Council of Europe Convention on Preventing and Combating Violence against Women and Domestic
Violence, which was terminated for the Republic of Turkey by the Presidential Decree dated 19 March 2021 and numbered
3718 (Resolution No: 3928) was published. The Convention will be abbreviated as “Istanbul Convention” in this study.

85 Inaddition, in the initial provisions of the European Union Qualification Directive, it is stated that international obligations
based on human rights instruments and practices in Member States will be taken as a guide in determining common criteria
for ‘subsidiary protection’ status (European Union Qualification Directive, Initial Provisions para 34). This provision in the
initial provisions of the Directive also raises the importance of the Istanbul Convention, which contains a special regulation
on the subject, in the interpretation of the provisions of the Directive. The Court of Justice of the European Union (CJEU)
has also considered the Geneva Convention of 1951 together with the provisions of the Istanbul Convention, the Convention
on the Elimination of All Forms of Discrimination against Women and the European Union Qualification Directive when
assessing acts of persecution and the process of granting status. See CJEU, (Third Chamber) 4 October 2024, In Joined
Cases C608/22 and C609/22, para 32-7.
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based violence against women®® is recognised as persecution within the meaning of
Article 1A(2) of the Geneva Convention of 1951 and as a serious form of harm for the
purposes of complementary/ subsidiary protection. The second paragraph of the same
article stipulates that all grounds defined in the Convention shall be interpreted in a
gender-sensitive manner and that applicants shall be granted refugee status through
the relevant legal instruments in force if there is a risk of persecution on any one or
more of these grounds. The following paragraph of the Article states that legislative
or other measures should be taken to establish gender-sensitive asylum procedures in
support of the obligations set out in the preceding paragraphs.

The definition of gender-based violence as persecution in the first paragraph of the
article®” indirectly weakens the link between persecution and the causes of persecution
as stipulated in the Geneva Convention of 1951%. This is because acts of gender-based
violence, which are considered to constitute persecution, inherently target persons who
are members of a particular social group.

In this respect, while recognising that gender constitutes a specific social
group, the Istanbul Convention implicitly extends the protection offered by the
Geneva Convention of 1951; calls for gender-sensitivity in refugee determination
procedures; and obliges States Parties to take the necessary legislative and other
measures to ensure that gender-based violence against women is recognised
as a valid ground for seeking asylum®. The Convention imposes a number of
obligations on States Parties to facilitate access to the relevant asylum procedure
for persons at risk of gender-based/oriented persecution, to better guarantee their
protection, with particular attention to female genital mutilation®®. The Istanbul
Convention complements the protection provided by the Geneva Convention of
1951 by facilitating women’s access to international status in the face of gender-
based persecution.

B. European Union

Articles 18 and 19 of the Charter of Fundamental Rights of the European Union
0f 2000%', which became binding in the European Union legal system with the entry

86 The term “...gender-based violence” used in the English text of the Convention is translated as “toplumsal cinsiyete dayali
siddet "in the Turkish text published in the Official Gazette, and this translation has been used in the study as well.

87 Council of Europe, Protecting migrant women, refugee women and women asylum seekers from gender-based violence,
2019 <https://edoc.coe.int/en/violence-against-women/7862-protecting-migrant-women-refugee-women-and-women-
asylum-seekers-from-gender-based-violence-istanbul-convention.html> 14 June 2024.

88  This provision of the Istanbul Convention is interpreted to mean that women who have been/are likely to be subjected to
gender-based violence can be considered as a social group without being subjected to any test. Oztiirk (n 16) 286.

89 Petitpas/Nelles (n 50) 83.

90 For a detailed analysis, see Council of Europe and Amnesty International, The Council of Europe Convention on Preventing
and Combating Violence Against Women - A tool to end female genital mutilation, Strasbourg, 2014.

91 Charter of Fundamental Rights of the European Union (CFREU) (2012) OJ C326.
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into force of the Lisbon Treaty,” include the right to asylum and the principle of
non-refoulement with reference to the Geneva Convention of 1951 and the 1967
Protocol. The Treaty on the Functioning of the European Union aims at a common
migration policy for the effective channelling of refugee flows, fair treatment of
third-country nationals lawfully residing in Member States and prevention of illegal
migration and trafficking in human beings®. In this context, with the emphasis on
the principle of non-refoulement, it is envisaged that, within the framework of the
Geneva Convention of 1951 and the 1967 Protocol, third-country nationals in need
of international protection within the borders of the Union should be given the
necessary legal status®.

The most important pillar of the right to asylum recognised by the Charter of
Fundamental Rights of the European Union and the common migration policy intended
to be established by the Treaty is the so-called Qualification Directive, Directive
2011/95/EU*.

The Qualification Directive introduces common standards for refugees and other
persons in need of international protection. The Directive provides for refugee status in
line with the definition in the Geneva Convention of 1951 and - unlike other regional
regulations - does not expand the definition of refugee, but recognises subsidiary
protection status as complementary to the refugee protection provided for in the
Convention under certain conditions for persons in need of international protection
but who do not have the necessary qualifications for refugee status. The Directive
provides for subsidiary protection status for those who cannot obtain refugee status®®.
Accordingly, if a person who does not have the necessary qualifications to become
a refugee but is returned to his/her country of origin or, if he/she is stateless, to his/

92 Article 18 of the EU Charter of Fundamental Rights provides that “The right to asylum shall be guaranteed with due
respect for the rules of the Geneva Convention of 28 July 1951 and the Protocol of 31 January 1967 relating to the status
of refugees and in accordance with the Treaty on European Union and the Treaty on the Functioning of the European
Union.”; Article 19 states that *“ /. Collective expulsions are prohibited. 2. No one may be removed, expelled or extradited
to a State where there is a serious risk that he or she would be subjected to the death penalty, torture or other inhuman or
degrading treatment or punishment.”

93 TFEU, Art. 79.

94  The Treaty on The Functioning of The European Union (TFEU) (The Treaty on The Functioning of The European Union,
(Official Journal of the European Union, C 326/47, 26.10.2012)), Art. 78 <https://eur-lex.europa.eu/LexUriServ/LexUriServ.
do?uri=CELEX:12012E/TXT:en:PDF> 22 March 2024. It provides for a uniform refugee status applicable throughout the
European Union, a uniform subsidiary protection status without entitlement to asylum and a common temporary protection
status for displaced persons in cases of mass influx (Art. 78/2 TFEU).

95  The first regulation establishing a comprehensive protection regime under the name of subsidiary protection is Directive
2004/83/EC (Council Directive 2004/83/EC of 29 April 2004 on minimum standards for the qualification and status of
third country nationals or stateless persons as refugees or as persons who otherwise need international protection and
the content of the protection granted (Official Journal of the European Union, L 304/12, 30.09.2004) <https://eur-lex.
europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32004L0083> 22 March 2024)). The Directive establishes two
separate individual statuses under the Union: refugee and subsidiary protection status. However, upon the persistence of
differences of opinion and practice among Member States regarding refugee status and subsidiary protection status, the
Qualification Directive 2011/95/EU was adopted in order to eliminate these incompatibilities and to realise the common
asylum policy objective.

96  Article 2 (f) of the European Union Qualification Directive. This point, which is emphasised in the definition of subsidiary
protection in the Directive, makes it necessary to first assess the applicant in the context of refugee status.
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her former place of residence, he/she may be subjected to serious harm as defined
in Article 15. Subsidiary protection is provided for non-citizens of the Union who,
within the scope of serious harm as defined in Article 15%, are at real risk of being
sentenced to death or of being executed, of being subjected to torture, inhuman or
degrading treatment or punishment, of being subjected to serious and personal threats
of indiscriminate violence to life or person (of a civilian) in situations of international
or non-international armed conflict, and who, because of this risk, are unable or
unwilling to avail themselves of the protection of the country of origin or, in the case
of stateless persons, of the country of their previous residence®®.

The Qualification Directive introduces a new international protection status,
remaining faithful to the definition of refugee in the Geneva Convention of 1951. This
protection status plays a key role especially in the assessment of acts of gender-based/
orientated violence®. This is because, unlike the conditions for obtaining international
protection status under the Convention, it is not required that the acts of gender-based/
orientated violence reach the character of persecution for the acquisition of subsidiary
protection status, nor that the persons subjected to it belong to a particular social
group or are included in the other grounds stipulated by the Convention. In subsidiary
protection, the existence of serious harm is foreseen instead of persecution, which
is required for refugee status, and the existence of this serious harm is considered
sufficient to obtain the envisaged protection status, without the need to be associated
with specific grounds, in other words, independently of any ground. The interpretation
of the acts considered as serious harm is largely based on the human rights treaties
and the practices of the supervisory mechanisms established by the treaties'®. This
is because subsidiary protection status is based on the obligations of Member States
arising from human rights treaties. It is generally accepted that the necessity to create

97 Article 15 of the European Union Qualification Directive provides that the death penalty or its execution, or torture
or inhuman or degrading treatment or punishment of an applicant in his or her country of origin, or an indiscriminate
serious and personal threat to the life or person of a civilian in situations of international or non-international armed
conflict, shall constitute serious harm. The Article aims to reconcile the objective of providing protection to civilians
fleeing indiscriminate violence in the context of armed conflict with the risk of individual harm required under refugee
law (Topal (n 2) 63).

98 Article 17 of the European Union Qualification Directive, which is similar to Article 1 (f) of the Geneva Convention
of 1951, excludes from subsidiary protection persons for whom there are serious indications that they have committed
crimes against peace, war crimes and crimes against humanity, are guilty of acts contrary to the purposes and principles
of the United Nations, have committed a grave offence or pose a threat to the public order and security of the country
in which they reside.

99 In the European Union legal order, directives, as a rule, are not directly applicable. Directives bind each Member State
to which they are addressed in terms of the results to be achieved, but the form and method are left to the national
authorities. In this context, Member States are under the obligation to harmonise their legal arrangements with Union
rules. For detailed information, see Mehmet Hanifi Bayram, Avrupa Birligi Hukuku Dersleri, (7th edn Seckin Yayimncilik
2022) 173-4.

100 For the relevant interpretations of the Court of Justice of the European Union, see Meltem ineli Ciger, ‘Silahli Catisma
Durumlarinda Ayrim Gozetmeyen Siddet Hareketlerinden Kagan Kisilerin Avrupa Birligi ve Tiirk Hukukunda ikincil
Korunmasi (2018) 20(1) Dokuz Eyliil Universitesi Hukuk Fakiiltesi Dergisi 199, 205°. It can be said that the initial provisions
of the Qualification Directive (see para 34) constitute the normative source of the reference to human rights instruments
and the practices of the supervisory mechanisms established by these instruments in the interpretation of the provisions of
the Directive.
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a subsidiary protection status arose as a result of the fact that human rights law covers
the protection envisaged by refugee law and many norms associated with refugee law
are applied within the framework of human rights conventions''.

The principle of non-refoulement which is enshrined in Article 33'%2, of the Geneva
Convention of 1951 and recognised'® as a customary international rule, undoubtedly
has the most important share in this requirement. The principle stipulates the obligation
of states to provide protection to those who seek to live in a safe country by fleeing
persecution and danger to life in their own country and, in this context, to refrain from
taking any action that would result in the refoulement of such persons!'®*. Although the
principle is most widely enshrined in the Geneva Convention of 1951, its application is
largely within the framework of the positive obligations of the state under human rights
treaties in relation to the obligation to prevent individuals under its jurisdiction from
being subjected to treatment contrary to the provisions of the convention'®. Subsidiary
protection status, on the other hand, is the transformation of the positive obligation
imposed on the state not to take action that would result in the return of the person
in the presence of certain grounds into an obligation of performance in the form of
granting international protection status to the person. In this context, the status provides
a normative basis for the obligation, which finds a jurisprudential counterpart in the
supervisory mechanisms established by human rights treaties'®. However, it should be
noted that even though the application of the principle of non-refoulement constitutes
an important instrument in the acceptance of the status in question or the supervisory
mechanisms established especially by human rights treaties make this need visible,
not every situation that can be evaluated within the scope of the principle directly
results in the granting of subsidiary protection status to the person. The preamble of

101 The close relationship between human rights and refugee law is interpreted in two ways in terms of strengthening the
protection afforded to the individual. Firstly, it is envisaged that the protection offered under refugee status within the
framework of the Geneva Convention of 1951 should be interpreted and applied within the framework of the development
of human rights law. Secondly, it is stated that the lex specialis character of refugee law vis-a-vis human rights law, which
has a lex generalis character, results in the necessity that the protection offered within the scope of complementary protection
should not include weaker rights than refugee status; the principle of non-refoulement constitutes one of the bases of this
requirement. McAdam (n 7) 31-3, 255 et al.

102 The first paragraph of Article 33 of the Convention provides that no State Party shall expel or return (‘refouler’) a refugee
under any circumstances whatsoever to a country where his life or freedom would be threatened on account of his race,
religion, nationality, membership of a particular social group or political opinion. For a detailed analysis of the Convention
provision in the light of the preparatory work, see Ceren Karagozoglu, ‘Non-Refoulement Ilkesinin Avrupa Iinsan Haklart
Sozlesmesi Cergevesinde Uygulanmasi” PPIL, (2023) 43(1) 313, 319, dp. 17.

103 Guy S. Goodwin-Gill, ‘The Haitian Refoulement Case: A Comment’ (1994) 6(1) International Journal of Refugee Law 103,
105; Elif Uzun, ‘Geri Gondermeme Ilkesinin Uluslararast Hukuktaki Konumu Uzerine Bir Degerlendirme’ (2012) 8(30)
Uluslararas1 Hukuk ve Politika 25, 42-51.

104 Uzun (n 103) 25.

105 Gregor Noll, ‘Delimiting and Justifying Protection under the ECHR’, in Negotiating Asylum - The EU Acquis, Extraterritorial
Protection and the Common Market of Deflection (The Hague: Kluwer Law International 2000) 473; Helen Lambert, ‘The
European Convention on Human Rights and The Protection of Refugees: Limits and Opportunities’ (2005) 24(2) Refugee
Survey Quarterly 39, 43; Maarten Den Heijer, Europe and Extraterritorial Asylum (Hart Publishing 2012) 148.

106 Although the practice developed within the framework of the principle of non-refoulement offers protection to applicants,
especially within the scope of human rights treaties, it does not ultimately result in the granting of status to these persons.
States are also seen to be reluctant to grant international protection status to these persons, even though they act in accordance
with their obligations arising from the principle of non-refoulement. McAdam (n 7) 199-207.
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the Qualification Directive, which states that the risks generally faced by the whole
or part of a country’s population do not normally constitute an individual threat that
can be characterised as serious harm in themselves!?”’, also confirms this.

The risk of being subjected to a serious and individualised threat to life or person
(of a civilian) by reason of indiscriminate violence against life or person in situations
of international or non-international armed conflict, which is included within the
concept of serious harm under the last subparagraph of Article 15 of the Directive!®,
is an umbrella provision that will provide protection to those who are subjected to
gender-based persecution during both international and non-international armed
conflicts, although it does not directly provide for a classification or justification in
the context of gender-based persecution. The 1951 Geneva Convention or the 1967
Protocol are important in terms of granting international protection status to persons
who are excluded from the definition of refugee on the grounds provided under the
Geneva Convention of 1951 or the 1967 Protocol and who are forced to flee their
country as a result of international or national armed conflicts. Although UNHCR
states that individuals who are unable or unwilling to return to their country of origin
due to serious threats to their life, physical integrity or liberty caused by indiscriminate
violence or serious disturbances of public order should also be covered by international
protection'”, the absence of international or non-international armed conflicts as a
justification in the Convention leads to differences in state practices. In this context, the
Directive plays an important role in ensuring unity in state practices and harmonising
the forms of international protection offered by Member States. The Directive grants
subsidiary protection status to persons who do not meet the requirements for the
recognition of refugee status, but who are at real risk of serious harm due to a serious
and individual threat to their life and person as a result of indiscriminate violence in
situations of international or non-international armed conflict. In order for a person
to be considered under subsidiary protection, the existence of armed conflict and acts
of indiscriminate violence in the country of origin is not sufficient; this conflict must
constitute a serious and individualised threat to the life and personality of the person.

Since the Directive provision focuses on armed conflicts, the elements listed in
terms of the conditions of protection are also based on humanitarian law. Therefore,
humanitarian law regulations are applied in the interpretation of these elements''®. Within
this framework, the first concept is international and non-international armed conflicts.

107 European Union Qualification Directive, Initial Provisions para 35.

108 Article 15(c) of the European Union Qualification Directive states that “serious and individual threat to a civilian's life or
person by reason of indiscriminate violence in situations of international or internal armed conflict.”

109 UNHCR, Providing International Protection Including Through Complementary Forms of Protection, para 26.

110 Since the relevant provision of the Directive does not include an explanation of the elements of the Directive, the concepts in
question remain ambiguous. The association of the elements with the rules and principles of humanitarian law has resulted
in the use of these rules and principles as a guide in the interpretation of the concepts in question. Eeva Nyknen, ‘On The

Lines of Demarcation and Their Significance - The Categories of Complementary Protection Under The Finnish Aliens
Act’ (2012) 30, Nordic Journal of Human Rights 148, 158, 161.
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Pursuant to common Article 2 of the Geneva Conventions of 1949 declared
states of war or situations of armed conflict between two or more States Parties, even
if the state of war is not recognised by any of them, and the total or partial occupation
of the territory of a State Party, even if such occupation faces no military resistance,
are defined as armed conflicts of an international character!'?. For the definition of
non-international armed conflicts, in line with the first article of Protocol No. II to the
Geneva Conventions of 1949 on the Protection of Victims of Non-International Armed
Conflicts''?, the insurgent forces must have a minimum level of organisation and control
over a part of the country enabling them to carry out continuous and regular military
actions and their acts of violence must have reached a certain intensity'!*. However, it
is seen that these concepts are interpreted more flexibly than the established criteria of
humanitarian law within the framework of a holistic approach in line with the subject
and purpose of the Directive and focusing on the impact of the conflict on civilians,
although consistency has not been achieved in terms of state practices''*. In its Diakite
judgement of 2014, the Court of Justice of the European Union pointed out that the
concepts contained in the provision should be interpreted on the basis of the entirety
and purpose of the legal text of which they form part, and stated that the existence
of a non-international armed conflict should be recognised for the purposes of the
application of this provision when the armed forces of a state confront one or more
armed groups or when two or more armed groups confront each other. In addition to
an assessment of the current level of violence in the area, it did not require a minimum
level of organisation and a certain intensity of violence or a separate assessment of
the duration of the conflict''®. With this interpretation, the Court recognised that the
existence of indiscriminate violence, which forms part of the protection offered by the
Directive, encompasses, in the context of the application of the provision, the elements
envisaged under the definition of non-international armed conflict.

111 See Geneva Convention relative to the protection of civilian persons in time of war, 75 UNTS 287. For the Turkish text of the
Geneva Conventions of 1949 and the Additional Protocols to the Conventions, the study “12 Agustos 1949 Tarihli Cenevre
Sozlegmeleri ve Ek Protokolleri”, Ed. Melike Batur Yamaner vd., Galatasaray Universitesi Hukuk Fakiiltesi Yayinlari: 42
has been utilized.

112 The 1949 Geneva Conventions supplemented this definition with the first article of Protocol I to the Conventions on the
Protection of Victims of International Armed Conflicts. Accordingly, the struggle of people exercising their right to self-
determination against colonial domination, foreign occupation and racist regimes also falls within the scope of international
armed conflicts (Protocol additional to the Geneva Conventions of 12 August 1949, and relating to the protection of victims
of international armed conflicts (Protocol I), 1125 UNTS 3. For detailed information on international armed conflicts, see
Yusuf Aksar, Uluslararast Ceza Hukuku (Segkin Yayincilik 2022) 176-8.

113 Protocol Additional to the Geneva Conventions of 12 August 1949 and relating to the protection of victims of non-
international armed conflicts (Protocol 1), 1125 UNTS 609.

114 For a detailed analysis, see Hiiseyin Pazarci, International Law Dersleri, 4. Kitap (Turhan Kitabevi 2016) 179.

115 At this point, it is particularly pointed out that the Directive does not envisage a normative link with humanitarian law rules
and that the objectives of humanitarian law rules and the Directive differ. Nyknen (n 110) 159, 161-3; Ineli Ciger (n 100)
212-3.

116 CJEU, (Fourth Chamber), C-285/12, 30 January 2014, paras 27, 30-5 <https://curia.europa.eu/juris/document/document.
jsfijsessionid=CF05463331BB22BF068EDOFDA 1 D48DC5?text=&docid=147061&pagelndex=0&doclang=EN&mode
=Ist&dir=&occ=first&part=1&cid=2997723> 14 August 2024. See similarly Upper Tribunal (Immigration and Asylum
Chamber), ZMM (Article 15(c)) Libya CG [2017] UKUT 00263 (IAC), para 12 <https:/tribunalsdecisions.service.gov.
uk/utiac/2017-ukut-263> 16 August 2024.
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In determining the existence of the element of indiscriminate violence, it is
seen that the violation of humanitarian rules that stipulate the observance of the
civilian-combatant distinction is taken as a basis, without being reduced to the rules
of humanitarian law, but with a focus on the protection of civilians, especially in
accordance with the protection status''”. This general definition of violence to which
a person is subjected is personalised by requiring that the violence in question be a
serious and personal threat to the life or personality of the person in question. However,
in exceptional cases where the level of indiscriminate violence!"® is so high that the
lives or personalities of all civilians would be at risk if returned to the country of origin,
it is recognised that the asylum-seeker need not prove that his or her life or personality
would be personally threatened!'”. In cases where the level of indiscriminate violence
is not intense, the gender of the individual may play a decisive role. This is because it
is accepted that the person’s life and personality may be under threat due to personal
characteristics such as gender, religion or occupational group. However, the existence
of the threat in question is not considered sufficient for the provision of protection; the
existence of a real risk of serious harm to the person due to this threat is sought. The
real risk is associated with the degree of probability that the indiscriminate violence
will cause serious harm'?. The existence of real risk is measured by the capacity of
indiscriminate violence to cause serious harm to a person'?!. Serious harm defines the
nature and intensity of the interference with a person’s rights'?>. Accordingly, for an
interference to be serious, it must be of sufficient severity.

In addition, unlike the first two paragraphs, the protection envisaged by the relevant
provision of the Directive is provided for civilians through a classification in terms of
persons. Under the rules of humanitarian law, persons who do not take an active part
in armed conflicts, including members of the armed forces who lay down their arms
and those who remain outside the conflict due to illness, injury, detention or any other

117 The UK Tribunal, while noting that humanitarian law regulations play an important role in the interpretation of the
provision, stated that the interpretation should not be restricted to humanitarian law regulations for the purpose of the
Directive. Asylum and Immigration Tribunal, KH (Article 15(c) Qualification Directive) Iraq CG [2008] UKAIT 00023,
para 60-1 <https:/tribunalsdecisions.service.gov.uk/utiac/37806> 16 August 2024. Upper Tribunal (Immigration and Asylum
Chamber) HM and others (Article 15(c)) Iraq CG [2012] UKUT 00409(IAC), para 42 <https://www.asylumlawdatabase.
eu/sites/default/files/aldfiles/%5B2012%5DUKUT%2000409(IAC).pdf> 16 August 2024. However, it should be noted that
indiscriminate violence is not required to be directly caused by armed conflicts, and indirect effects of armed conflicts are
also accepted within the scope of the scope of application of the said regulation. European Asylum Support Office (EASO),
The Implementation of Article 15(c) QD in EU Member States, 2015, 5.

118 The determination of the level of indiscriminate violence is based on criteria such as the weapons and methods used during
the armed conflict, civilian deaths and injuries resulting from the conflict, the number of persons displaced by the conflict,
voluntary returns, security incidents, widespread human rights violations, and whether the political authority in the country
of origin fulfils its basic functions. EASO, The Implementation of Article 15(c) QD in EU Member States, 2015, 3.

119 CJEU, C-285/12, 30 January 2014, para 30.

120 European Asylum Support Office (EASO), Article 15(c) Qualification Directive (2011/95/EU) A judicial analysis, 2014,
13.

121 Ineli Ciger (n 100) 220.

122 EASO, Article 15(c) Qualification Directive (2011/95/EU), 2014, 13. The harm in question is not required to be physical, and

situations considered within the scope of psychological violence are also recognised as harm. Upper Tribunal (Immigration
and Asylum Chamber), ZMM (Article 15(c)) Libya CG [2017] UKUT 00263 (IAC), para 18.
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reason, are recognised as civilians. The presence of individuals without civilian status
in the civilian population does not eliminate the civilian character of the population'?.
Within the framework of the Directive, based on the acceptance that being unarmed is
important but not decisive within the framework of a holistic approach,; it is envisaged
that the role of the persons who take part in the armed conflict as combatants, whether
the person acts voluntarily or under duress should be taken into consideration when
defining the concept of a civilian'?.,

It should also be noted that this status provided for in the Directive is complementary
in terms of the obligations under the Convention, as it is foreseen for those who
cannot obtain refugee status'?. Therefore, Member States’ recognition of this status
without conducting a refugee status assessment results in a breach of their international
obligations under the Geneva Convention of 1951'?%. This is because subsidiary
protection status is intended to complement, not replace, refugee status!?’. The
Directive’s acceptance that those who are subjected to acts of gender-based violence
that constitute persecution'?® can be considered within the scope of a certain social
group is accepted as an element that reinforces the need for refugee status assessment
to be made for those who are victims of these acts, especially in the European Union
legal order.

I1. Protection Against Gender-Based Persecution Under Turkish Law

A. International Protection Statuses Under the Law on Foreigners and
International Protection

Before the Law No. 6458 on Foreigners and International Protection (LFIP) entered
into force, there was no detailed legal regulation on the international protection regime
in Turkish law. The Repealed 1994 Regulation'® , the Repealed Refugee Guesthouses

123 ICTR, Trial Chamber, Prosecutor v Jean Paul Akayesu, (ICTR-96-4-T) 2 September 1998, para 582 <https://ucr.irmct.org/
LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-96-04/MSC15217R0000619817.PDF> 12 August
2024.

124 EASO, The Implementation of Article 15(c) QD in EU Member States, 2015, 4.
12

w

Article 17 of the Qualification Directive, which provides for the exclusion of a person from international protection,
contains a provision in line with the Geneva Convention of 1951. Furthermore, Article 8 of the Directive stipulates that
if the applicant does not have a well-founded fear of persecution or a well-founded risk of serious harm in a particular
territory of the country of origin or can be protected against persecution or serious harm, can travel safely and lawfully to
that territory and can reasonably be expected to settle there, the application shall be rejected on the basis that the person is
not in need of international protection. The relevant provision of the Directive is a manifestation of the so-called “internal
protection alternative”. For a detailed analysis of the approach, see Lider Bal, ‘Dahili Korunma Alternatifi Yaklagimi ve
Uluslararast Koruma Statiisii’ (2004) 6(1) ASBU Hukuk Fakiiltesi Dergisi 416, 421-457.

126 Ineli Ciger (n 100) 221.
127 See also EASO, Article 15(c) Qualification Directive (2011/95/EU), 2014, 11.
128 Article 10(1)(d) of the Directive.

129 Regulation on the Procedures and Principles Applicable to Individual Foreigners Seeking Asylum in Turkey or Requesting
Residence Permit from Turkey in order to Seek Asylum in Another Country, and to Foreigners Arriving at Our Borders
Collectively for the Purpose of Asylum and to Possible Population Movements, OG 30.11.1994/22127.

el |

401



Public and Private International Law Bulletin

Regulation'* and the Ministry of Interior Circular No. 57 dated 22 June 2006 were
the main regulations in this regard. However, the provisions in these regulations were
inadequate and scattered in terms of implementation'*?. These regulations were causing
problems in practice'** With the LFIP, a more organised and systematic regulation has
been achieved.

According to Article 3/1(r) of the LFIP, there are three international protection
statuses: refugee, conditional refugee and subsidiary protection.

Article 61 of the LFIP includes the definition of refugee. It should be noted that the
Geneva Convention of 1951 and the 1967 Protocol Relating to the Status of Refugees
constitute the basis of the concepts in the LFIP'**. Therefore, the definition in Article
61 of the LFIP is drafted in line with the Geneva Convention of 1951 and the 1967
Protocol. According to the Article:

“A person who as a result of events occurring in European countries and owing
to well-founded fear of being persecuted for grounds of race, religion, nationality,
membership of a particular social group or political opinion, is outside the country
of his citizenship and is unable or, owing to such fear, is unwilling to avail himself or
herself of the protection of that country; or who, not having a nationality and being
outside the country of his former residence as a result of such events, is unable or,
owing to such fear, is unwilling to return to it, shall be granted refugee status upon
completion of the refugee status determination process.”

When becoming a party to the Geneva Convention of 1951, Turkey made a
declaration stipulating that the provisions of the Convention would only apply to
asylum-seekers who seek refuge as a result of events occurring in Europe'®>. Therefore,
refugee status is not recognised for those who come to Turkey due to events occurring
outside Europe'*. The issue of what kind of protection will be provided to persons
who seek asylum in Turkey due to events occurring outside Europe is regulated in a
separate provision.

According to Article 62 of the LFIP, “conditional refugee” status is granted to a
foreigner who is outside his/her country of nationality and is unable or, owing to such

130 OG. 29.04.1983/18032.

131 For the text of the circular, see <http://www.multeci.org.tr/wp-content/uploads/2016/12/57-Sayili-Genelge-2010-Degisikligi.
pdf> 24 September 2024.

132 Odman (n 15) 188-191; Cigekli (n 17) 242; Nuray Eksi, Yabancilar ve Uluslararast Koruma Hukuku (5th edn, Beta Yayinevi
2018) 9; Siireyya Can, Avrupa Birligi Hukuku ve Tiirk Hukukunda Ikincicil Koruma (Yetkin 2021) 231.

133 Nasth Sarp Ergiiven/Beyza Ozturanli, ‘Uluslararasi Miilteci Hukuku ve Tiirkiye’ (2013) 62(4) Ankara Universitesi Hukuk
Fakiiltesi Dergisi 1007, 1008.

134 Cigekli (n 17) 242; Oztiirk (n 16) 365.
13

[y

Pursuant to Article 3/1(b) of the LFIP, the word “Europe” in the Law refers to the member states of the Council of Europe
and other countries to be determined by the President of the Republic.

136 Oztiirk (n 16) 398-399.
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fear, unwilling to avail himself/herself of the protection of that country because of well-
founded fear of being persecuted for grounds of race, religion, nationality, membership
of a particular social group or political opinion arising out of events occurring outside
Europe and for the five grounds set out in Article 61 of the LFIP, or to a stateless person
who, as a result of such events, is outside his/her country of former habitual residence
and is unable or, owing to such fear, unwilling to return to it'?’.

The main difference between conditional refugee status, which is a result of the
geographical limitation accepted by Turkey, and refugee status is expressed in the
last sentence of Article 62 of the LFIP. Article 62 of the LFIP states that a conditional
refugee will be allowed to stay in Turkey until he/she is resettled in a third country.
Therefore, the reason for the addition of the word “conditional” at the beginning of
this protection status defined in Article 62 of the LFIP is that these persons are under
protection only on condition of resettlement to a safe third country 381,

In addition to refugee and conditional refugee status, there is another international
protection status under Article 63 of the LFIP. According to the article, persons
who would “be sentenced to death or face the execution of the death penalty; face
torture or inhuman or degrading treatment or punishment; face serious threat to
himself or herself by reason of indiscriminate violence in situations of international
or nationwide armed conflict” may be granted subsidiary protection status, which is
an international protection, even if they do not meet the requirements of refugee or
conditional refugee!*.

One of the most important aspects of subsidiary protection status is that this status
can only be recognised for persons who do not qualify as refugees or conditional
refugees. The first sentence of Article 63 of the LFIP clearly emphasises this point.
Article 63/1 of the LFIP begins as follows: ““ 4 foreigner or a stateless person, who

137 Under the Repealed 1994 Regulation, such persons were referred to as “asylum seekers”. With the LFIP, the status of
“asylum seeker” has been abolished. In this study, the term “asylum seekers in Turkey” is used for those who have come to
Turkey for protection and have not yet made an application or those who have made an application and whose application
is under evaluation.

138 According to Article 74/2 of the LFIP, “Countries meeting the below stated criteria shall be considered as a safe third
country: a) b) implement the principle of non-refoulement with regard to countries where persons may be subjected to
torture, inhuman or degrading punishment or treatment; c) provide the opportunity to apply for refugee status, and when
the person is granted refugee status, the possibility to provide appropriate protection in compliance with the Convention;
d) ensure that there is no risk of being subject to serious harm.” In addition, pursuant to Article 74/3 of the LFIP, “The
assessment of whether or not a country is a safe third country for the applicant shall be made on case by case basis for
each applicant, including the assessment of connections between the person and the country according to which it would
be reasonable to return the applicant to the third country concerned.”

139 Oztiirk (n 16) 400.

140 Subsidiary protection was not included in the Repealed 1994 Regulation before the LFIP. Circular No. 57 dated 22.06.2006
of the General Directorate of Security referred to subsidiary protection as a concept for the first time, but did not include a
definition and explanation of this concept. The subsidiary protection status recognised by the LFIP was adopted as part of
the harmonisation process with European Union law (Oztiirk (n 16) 403). Article 63 of the LFIP is based on the European
Union Qualification Directive. Nese Baran Celik ‘Tirk Hukukunda Uluslararasi Koruma Bagvurusunda Bulunan veya
Uluslararast Korumadan Yararlanan Yabancilarin Hak ve Yiikiimliilikleri’ (2015) 6(3) inonii Universitesi Hukuk Fakiiltesi
Dergisi 67, 78-79. Detailed evaluations and opinions in the doctrine regarding this matter will be provided later.
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neither could be qualified as a refugee nor as a conditional refugee...”. Therefore,
in the case of an individual international protection application, if the person can
be granted (conditional) refugee status under Article 61 or Article 62 of the LFIP,
there should be no examination under subsidiary protection status'#!. An international
protection application must first be assessed under Articles 61 and 62 of the LFIP!#,

The subsidiary protection status aims to protect fundamental human rights such as
the right to life and the prohibition of torture'#*. This status is based on the prohibition
of torture under Article 3 of the European Convention on Human Rights and the
prohibition of refoulement under Article 33 of the Geneva Convention of 1951 and
Article 4 of the LFIP'#,

Since subsidiary protection status is a status that complements other international
protection statuses, it is defined as “complementary protection” in doctrine and practice'®.
The subsidiary protection status extends the scope of other international protection statuses
and complements the protection provided by the Convention'*. However, it should be noted
that subsidiary protection status is not regulated by an international treaty'*’. Therefore,
the source of this status is the national legal systems of the states'*. In terms of its source,
subsidiary protection status is similar to conditional refugee status'® . Refugee status, which
is based on the Geneva Convention of 1951, differs from both statuses in this respect.
Refugee status is based on a treaty that is binding in international law.

The most important difference between subsidiary protection and (conditional)/
refugee protection is that subsidiary protection does not require the “well-founded fear
of persecution” criterion, which is the basis of refugee protection'®. In addition, this

141 Can (n 132) 239.

142 For statements in the same direction, see Ankara 1. idare Mahkemesi, E.2014/2070, K.2015/2630, 30.11.2015. <http:/
www.izmirbarosu.org.tr/Upload/files/haberler/ANKARA%201_%20%C4%B0DARE%20MAHKEMES%C4%B0%20
-2015-2630.pdf> 23 October 2024.

Aysel Celikel/Giinseli Oztekin Gelgel, Yabancilar Hukuku (27th edn, Beta Yaynevi 2022) 25; Gokee Arikan, Go¢ Hukukunda
Yabanciya Saglanan Uluslararasi, Bélgesel ve Ulusal Koruma (On 1ki Levha Yaymeilik 2020) 37.

144 Topal (n 2) 264, 267.

145 Cigekli (n 17) 301; Eksi (n 132) 51; Isil Ozkan, Gé¢-lltica ve Siginma Hukuku, (5th edn, Seckin Yayimcilik 2023) 393;
Baran Celik (n 140) 78; Ahmet Hamdi Topal‘Gegici Koruma Yonetmeligi ve Tiirkiye’deki Suriyelilerin Hukuki Statiisti’
(2015) 2(1) istanbul Medipol Universitesi Hukuk Fakiiltesi Dergisi 5, 13; B. Bahadir Erdem, ‘Gegici Koruma Statiisiindeki
Suriyelilerin Sosyal, Siyasi ve Vatandaslik Hukuku Bakimindan Tiirkiye’deki Durumlari’, (2017) 37(2) Milletlerarast Hukuk
ve Milletlerarast Ozel Hukuk Biilteni 332, 454; Arikan (n 143) 40; Kutluhan Bozkurt, Giincel Gelismelerle Go¢ Hukuku
(2nd edn, Legal Yaymcilik 2022) 63, 72; Is1l Ozkan, Gé¢ ve Vatandashik Hukuku (Segkin Yayincilik, 2022) 245; Topal (n 2)
264; Can (n 132) 125. The absence of a treaty on complementary protection statuses in international law causes the scope
and boundaries of these concepts to be unclear. Therefore, it is not clear whether subsidiary protection is a sub-category
of complementary protection or constitutes another independent protection status. In this context, there are also different
complementary protection statuses that are entirely at the discretion of States. Other statuses, such as humanitarian protection,
protection of displaced persons, temporary protection, are also considered to be complementary forms of protection, albeit
under different names. See McAdam (n 7) 2; Can (n 132) 36-37.

146 McAdam (n 7) 23; Topal (n 2) 263.
147 Oztiirk (n 16) 427 dp. 1572.

148 Ogztiirk (n 16) dp. 1572.

149 Oztiirk (n 16) 427 dp. 1572.

150 Oztiirk (n 16) 403.
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status does not seek the five grounds in Articles 61 and 62 of the LFIP and provides a
broader and more inclusive protection than other international protection statuses'>!.

In order to be granted subsidiary protection status, it does not matter whether the
asylum-seeker has sought asylum as a result of events occurring in Europe or outside
Europe. It is possible to carry out an examination within the scope of subsidiary
protection status in case the events in Article 63 of the LFIP occur wherever in the
world and persons seek asylum in Turkey.

B. Protection Statuses foreseen under Turkish Law against
Gender-Based Persecution

The Geneva Convention of 1951 on refugee status is an individual protection

status'>?

. Whether persons fulfil the requirements for refugee status is assessed through
individual interviews to be conducted separately for each applicant!**. Conditional
refugee status, which is the result of Turkey’s declaration made when becoming a
party to the Geneva Convention of 1951 and maintained when becoming a party to the
1967 Protocol, and subsidiary protection status, another type of international protection
regulated in our domestic law, are also based on the process of individual assessment
of the conditions'>*. However, it is observed that there are mass influxes in the world
in some periods. These mass and sudden population movements make the individual

assessment process based on the Geneva Convention impossible!’.

The need for a special regulation on mass migration movements, which were not
provided for in any way in the Geneva Convention of 1951, became more visible
after the civil war in the Socialist Federal Republic of Yugoslavia'*. Accordingly,
the Temporary Protection Directive'” was prepared by the European Union in 2001.
With this Directive, a separate status providing immediate and temporary protection
of an exceptional character for displaced persons arriving in sudden and large mass
influxes was recognised'*,

151 Celikel/Oztekin Gelgel (n 143) 25; Oztiirk (n 16) 403.

152 Celikel/Oztekin Gelgel (n 143) 169; Eksi (n 132) 155.

153 Celikel/Oztekin Gelgel (n 143) 164.

154 Celikel/Oztekin Gelgel (n 143) 169; Eksi (n 132) 155.

155 Oztiirk (n 16) 423-4.

156 Nuray Eksi, ‘Gegici Koruma Yo6netmeligi Uyarinca Gegici Korumanin Sartlari, Gegici Koruma Usulii, Saglanan Haklar ve
Gegici Korumanin Sona Ermesi’ (2014) 88(6) Istanbul Barosu Dergisi 65, 68; Serife Sena Poganoglu, ‘21. Yiizyilda Yeni
Bir Siginmaci Krizi: Rusya ve Ukrayna Arasinda Yasanan Silahli Catismalar Sebebiyle Yerinden Edilmis Kisiler’, Rusya-
Ukrayna Krizi ve Uluslararas: Hukuk, Ciineyt Yiiksel/ Ceren Karagozoglu (eds) (On iki Levha 2023) 253-254.

157 Council Directive 2001/55/EC of 20 July 2001 on minimum standards for giving temporary protection in the event of a
mass influx of displaced persons and on measures promoting a balance of efforts between Member States in receiving such
persons and bearing the consequences thereof, Official Journal L 212, 07/08/2001, see <https://eur-lex.europa.cu/legal-
content/EN/TXT/?uri=celex%3A32001L0055> 24 October 2024.

Aydogan Asar, Yabancilar Hukuku (Temel Konu) (8th edn Segkin Yayincilik, 2023) 293-294; Esra Yilmaz Eren, Miilteci
Hukukunda Gegici Koruma (2nd edn Secgkin Yayimcilik 2021) 66-67; Gokge Konyali, Uluslararast Hukukta Siginma Hakki
(Segkin Yayincilik 2021) 135.
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The first regulation in Turkish law regarding mass migration movements is the
Repealed 1994 Regulation. Although the Regulation does not mention “temporary
protection” as a concept'”, the procedures and measures to be taken for asylum seekers
crossing our borders en masse are regulated. With the 2013 LFIP, similar to the relevant
Directive of the European Union'®, a “temporary protection” status completely different
from individual international protection statuses was recognised under Article 91 of
the LFIP. In order to regulate the admission of persons under temporary protection
status to Turkey, their rights and obligations in Turkey and other issues related to the
implementation of the status, the Temporary Protection Regulation's! was issued in 2014.

Pursuant to Article 91 of the LFIP, “Temporary protection may be provided for
foreigners who have been forced to leave their country, cannot return to the country
that they have lefi, and have arrived at or crossed the borders of Turkey in a mass influx
situation seeking immediate and temporary protection.” The reason for the regulation of
this status, which entered Turkish law for the first time with the LFIP adopted in 2013,
is the asylum movements due to the events in the Syrian Arab Republic after 2011'%,

Temporary protection is not an individual international protection status'®. It is a
protection that is entirely subject to domestic law, introduced to provide emergency
and precautionary protection for persons arriving in large mass influxes and whose
applications cannot be assessed individually'®*. The legal basis of temporary protection
status is not the Geneva Convention of 1951, which is binding in international law,
but Turkey’s national foreigners’ law legislation.

1. Assessment in respect of persons who have sought refuge in Turkey since 28
April 2011 due to the events in the Syrian Arab Republic

Since 28 April 2011, only temporary protection status is available for those who
have sought refuge in Turkey from the Syrian Arab Republic due to gender-based
persecution.

159 Eksi (n 156) 69; Eksi (n 132) 53.

160 For a detailed comparison of the European Union Temporary Protection Directive and the Temporary Protection Regulation,
see Sema Cortoglu Koca/F. Candan Kavsat, ‘Gegici Koruma Yonetmeligi Uyarinca Gegici Koruma Kararmim Kapsami,
Alimmasi ve Sona Ermesi’ (2015) 1(1) Baskent Universitesi Hukuk Fakiiltesi Dergisi 311, 329 vd; Doga Elgin, ‘Tiirkiye’de
Bulunan Suriyelilere Uygulanan Gegici Koruma Statiisii 2001/55 Sayili Avrupa Konseyi Yonergesi ile Gegici Koruma
Yonetmeligi Arasindaki Benzerlik ve Farkliliklar’ (2016) (124) Tirkiye Barolar Birligi Dergisi 9, 9-80.

161 1994 Regulation is repealed with the Temporary Protection Regulation, OG. 22.10.2014/29153.

162 Celikel/Oztekin Gelgel (n 143) 169; Eksi (n 132) 151; Lale Ayhan izmirli, ‘Tiirkiye’deki Suriyelilerin Hukuki Durumuna
iliskin Bir Degerlendirme’ (2017) 4(7), Avrasya Sosyal ve Ekonomi Arastirmalar1 Dergisi 43, 56.

Celikel/Oztekin Gelgel (n 143) 26; Cigekli (n 17) 306; Biilent Cigekli, Uluslararas: Hukukta Miilteciler ve Siginmacilar
(Seckin 2009) 118; Asar (n 158) 254; Ayse Yasemin Aydogmus, ‘Tiirk Hukukunda Gegici Korumadan Yararlananlarin Sinir
Digt Edilmesi” (2017) 37(2) Milletlerarast Hukuk ve Milletlerarasi Ozel Hukuk Biilteni 141, 143; Neva Oviing Oztiirk,
‘Gegici Korumanin Uluslararast Koruma Rejimine Uyumu Uzerine Bir inceleme’ (2017) 66(1) Ankara Universitesi Hukuk
Fakiiltesi Dergisi 201, 242; Sibel Ozel, ‘Tiirkiye’deki Suriyelilerin Hukuki Statiisii’ (2020) 17(2) Yeditepe Universitesi
Hukuk Fakiiltesi Dergisi 709, 722.

164 Celikel/Oztekin Gelgel (n 143) 168-169; Vahit Dogan, Turkish Foreigners Law (6th edn, Savas Yaymevi 2021) 11-2; Ozel
(n163) 722.
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According to Article 91 of the LFIP, the first condition for the granting of temporary
protection status is the realisation of a mass influx to Turkey. Mass influx is defined
in Article 3/1(j) of the Temporary Protection Regulation. Accordingly, a mass influx
is defined as “situations where a high number of people come from the same country
or a geographical region and procedures related to international protection status
cannot be individually followed because of the high number of people.” However, it
should be noted that, pursuant to Article 7 of the Temporary Protection Regulation,
temporary protection decisions will also be taken for “...foreigners who arrive at or
cross our borders individually during the period of mass influx.” Therefore, within
the scope of the Temporary Protection Regulation, temporary protection status can be
granted not only to those who arrive en masse, but also to those who cross Turkey’s
borders individually as a result of the events causing the mass influx in question'®.

Whether the mass influx that will lead to the granting of temporary protection
status is from Europe or from outside Europe does not matter in terms of the LFIP or
the Temporary Protection Regulation'®. Therefore, as a rule, there is no geographical
limitation on temporary protection status'®’. However, the condition of crossing borders
individually in a mass influx or during a period of mass influx is not sufficient for the
granting of temporary protection status'®®. According to Article 9 of the Temporary
Protection Regulation, a temporary protection decision must also be declared by the
President'® upon the proposal of the Ministry of Interior. So far, such a temporary
protection order has been declared only for those coming from the Syrian Arab
Republic. Pursuant to Provisional Article 1 of the Temporary Protection Regulation,
this status is granted to persons who came to Turkey “ due to the events that have taken
place in Syrian Arab Republic since 28 April 2011.” Therefore, in the current situation,
only those who fulfil these conditions and come from the Syrian Arab Republic are
granted temporary protection status'™,

Temporary protection effectively guarantees asylum, but this guarantee covers a
process that prevents the determination of the status of individual persons'”' . As of 28
April 2011, those who came to Turkey from the Syrian Arab Republic with a mass influx
or individually during this mass influx cannot be granted conditional refugee status,
even if they fall within the scope of Article 62 of the LFIP'7? . This is clearly stated in

165 Eksi (n 156) 70.
166 Eksi (n 156) 71.
167 Eksi (n 156) 71.
168 Eksi (n 132) 156.

169 With Article 4 of the Presidential Decree No. 1851 published in the Official Gazette dated 25/12/2019 and numbered 30989,
the phrase “Council of Ministers” in the provision has been changed as “President”.

oo

170 In practice, applicants for temporary protection status are subject to a completely separate assessment from international
protection. The rights and obligations of these persons also differ from those with international protection status.

171 Oztiirk (n 16) 405.
172 Eksi (n 132) 155.
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Article 16 of the Temporary Protection Regulation. According to the Article, “Individual
international protection applications filed by foreigners under this regulation shall not
be processed in order to ensure the effective implementation of temporary protection
measures during the period of the implementation of temporary protection.”

In the doctrine, the fact that the Regulation regulates that individual protection
applications cannot be received during the period of temporary protection status is
rightly criticised in our opinion'”. Pursuant to Article 7 and Article 8 of the Constitution
of the Republic of Turkey'™, the administration does not have the authority to make
rules on a matter that should be regulated by law. In view of the fact that the procedure
for individual status determination is regulated by the LFIP, the situations in which the
individual status determination procedure cannot be operated and will be suspended
should also be specified by the LFIP'7.

In the light of all this information, it is necessary to say that in practice, it cannot be
determined whether the reason for persecution falls within one of the five justifiable
grounds for asylum-seekers from the Syrian Arab Republic who have sought refuge
in Turkey on the grounds of gender-based persecution since 28 April 2011. The way
for individual applications for international protection is currently closed. However,
the fact that this rule was introduced by the Temporary Protection Regulation and not
by law is not legally appropriate.

2. Assessment with Regard To Persons Who Took Refuge In Turkey Due To
Events Occurring In Other States Other Than The Syrian Arab Republic And
In The Syrian Arab Republic Before 28 April 2011

Pursuant to Provisional Article 1 of the Temporary Protection Regulation, temporary
protection status is granted to persons arriving in Turkey “ due to the events that have
taken place in Syrian Arab Republic since 28 April 2011.” The temporary protection
provisions do not apply to persons who sought asylum in Turkey from the Syrian
Arab Republic before 28 April 2011 for protection on the grounds of gender-based
persecution, as they fall outside the scope of the temporary protection declaration
decision and temporary Article 1. For these persons, an examination can be conducted
within the scope of their individual international protection status under the LFIP'7. In
addition, for those who seek asylum in Turkey from a state other than the Syrian Arab
Republic on the grounds of gender-based persecution, there is a need to separately
address which of the individual international protection statuses under the LFIP will
be provided.

173 Oztiirk (n 16) 425-426.

174 Date of Adoption: 18.10.1982, OG. 09.11.1982/17863 (Repeated).
175 Oztiirk (n 16) 424.

176 Eksi (n 156) 72.
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As examined in detail under the first main heading, two important conditions are
required for a person to be recognised as a refugee under the Geneva Convention of
1951. Firstly, the person must be in “fear of persecution”. In addition, this fear of
persecution must arise from one of the five justified grounds.

The Geneva Convention of 1951 does not define the concept of “persecution”.
The fact that the Geneva Convention of 1951 includes a general expression such as
“persecution” but does not include a detailed and explanatory provision on this concept
differentiates state practices'”’. In Turkish law, there may be great uncertainty as to
how this concept will be handled and evaluated'”.

As emphasised earlier, in cases of applications based on gender-based violence,
such as domestic violence, female genital mutilation and sexual orientation, UNHCR
recognises persecution if the allegations reach a certain level of seriousness. In addition,
Article 9/2 of the European Union Qualification Directive explicitly emphasises that
gender-based violence constitutes a ground for persecution.

There is no specific provision in Turkish foreigners’ legislation on the protection to
be provided in relation to acts of gender-based violence. This may lead to ambiguity
as to whether acts of gender-based violence constitute persecution and whether the
victims of such acts fall within the five grounds set out in the Convention.

In practice, it is observed that a number of problems arise in the process of proving
and assessing gender-based violence in application interviews. In line with the general
principle of the law of evidence, UNHCR states that the applicant for international
protection is obliged to present all the evidence on which his/her claim can be based'”.
Article 75/2 of the LFIP also states that the applicant is obliged to co-operate with the
authorities and to provide all information and documents in support of his/her application
for international protection. However, it is rightly emphasised in the doctrine that persons
fleeing persecution or the threat of persecution are generally unable to rely on written
documents or to have witnesses testify'®. It is also argued that Article 75/2 of the LFIP is
a “gender-insensitive provision” due to the difficulty of proving one’s sexual orientation

with any information and documents's!

. In practice, the inability of persons to prove
their sexual orientation leads to the fact that the violence they have experienced due to
their sexual orientation is generally not taken into consideration; this situation results in

the person being excluded from the refugee/conditional refugee examination'®?. Some

177 Oztiirk (n 16) 505.
178 Oztiirk (n 16) 505.

179 UNHCR, Note on Burden and Standard of Proof in Refugee Claims 16 December 1998, para 5 <https://www.refworld.org/
policy/legalguidance/unhcr/1998/en/23696> 10 December 2024.

180 Oztiirk (n 16) 191.

181 Zeynep Kivileim, ‘Yabancilar ve Uluslararast Koruma Kanunu ile Gegici Koruma Yonetmeligi: Toplumsal Cinsiyet
Perspektifiyle Bir Degerlendirme’ (2016) 71(3) Ankara Universitesi SBF Dergisi 919, 934.

182 The information was obtained through oral interviews with the Directorate of Migration Management on 6 March 2024.
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solutions to these problems are suggested in the doctrine. In this context, it is emphasised
that the applicant mainly bears the burden of proof in proving the matters alleged in the
interview, but that the applicant and the competent authority should share this burden
together!®. It is particularly important to consider other data'®* from the country of
origin relating to the human rights violation and reports on the country of origin in
the assessment. It is recommended that interviewers test whether the allegations reach
a certain level of persuasiveness (a certain standard of proof), both in the light of the
applicant’s statements and other data obtained by them'®. The doctrine emphasises
that interviewers should always take into account the applicants’ past traumas and the
psychological impact of the events'®. In our opinion, the provision in Article 78/3 of the
LFIP supports this view. Pursuant to the provision; “The personal circumstances of the
applicant and current general conditions in the country of origin [nationality] or former
[habitual] residence shall be taken into consideration in making the decision.” Therefore,
it is underlined that when deciding on international protection, the interviewers should
take into account both the evidence provided by the applicant and the information
obtained as a result of their own research.

Persons who have experienced gender-based violence may be reluctant to talk about
this issue due to the conditions of the interview, the sex of the interviewer or other
reasons'®”. For this reason, it is stated that these issues are generally not discussed in
interviews!'®, UNHCR makes some recommendations regarding the discussion of
issues related to gender-based violence in the interview!'®. In this context, it is stated
that the right of the applicant to choose the interviewer of his/her own gender can be
recognised!®. In addition, it is emphasised that psychosocial support must be provided
to the applicant during the interview'!. It is also emphasised that the interviewer should
interrupt the interview as soon as he/she realises that the applicant is under too much
psychological stress'2.

183 Oztiirk (n 16) 190.
184 Oztiirk (n 16) 190.
185 Ogztiirk (n 16) 193-195.

186 Maria O’Sullivan/Dallal Stevens, ‘Access to Refugee Protection: Key Concepts and Contemporary Challenges’ in States, the
Law and Access to Refugee Protection: Fortresses and Fairness, Maria O’Sullivan/Dallal Stevens (Eds.) (Hart Publishing
2017) 27.

187 Kelley (n 56) 561, 567; Johnsson (n 42) 223; Kivilcim (n 181) 936; Elizabeth Adjin-Tettey, ‘Reconsidering the Criteria for
Assessing Well-Founded Fear in Refugee Law’ (1997) 25(1) Manitoba Law Journal 127, 132.

188 This information was obtained through oral interviews with the Directorate of Migration Management on 6 March 2024.

189 UNHCR, Guidelines on International Protection (HCR/GIP/02/01), para 36; UNHCR, Guidelines on International Protection
No. 9: Claims to Refugee Status based on Sexual Orientation and/or Gender Identity within the context of Article 1A(2) of the
1951 Convention and 1967 Protocol relating to the Status of Refugees (HCR/GIP/12/09) 23 October 2012, para 60 <https://
www.unhcr.org/media/unhcr-guidelines-international-protection-no-9-claims-refugee-status-based-sexual-orientation> 22
October 2024.

190 UNHCR, Guidelines on International Protection (HCR/GIP/02/01), para 36; UNHCR, Guidelines on International Protection
No. 9 (HCR/GIP/12/09), para 60.

191 UNHCR, Guidelines on International Protection (HCR/GIP/02/01), para 36.
192 UNHCR, Guidelines on International Protection (HCR/GIP/02/01), para 36.
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The doctrine also emphasises that, in practice, there is insufficient information
on whether applicants have been subjected to gender-based violence!*. Tt is stated
that homosexuals, in particular, are ashamed and hesitant to disclose their sexual
orientation, as they have previously been persecuted for openly expressing their
orientation in their country of origin or residence'™.

Another problem arising from the inability of applicants for international protection on
the grounds of gender-based violence to fully convey their experiences in the interview
is their inability to prove their fear of persecution'. In the doctrine, it is stated that what
should be taken as a basis in this regard should be an objective fear'*®. In most cases, it
is impossible to prove and explain whether the person has subjective fear in a concrete
case'”’. In addition, the inability to prove the subjective fear of a person in a concrete

198 Despite the risk of persecution, it is

case should not eliminate the risk of persecution
possible that the applicant may be unable to explain and demonstrate his/her fears for
various reasons'”. The fact that the applicant had less than average fear in a concrete

case should not eliminate the persecution/risk of persecution in that case.

Under the Geneva Convention of 1951, the fear of persecution falling within one
of the five justifiable grounds is another necessary element for refugee status to be
recognised. As elaborated in detail in the previous section, gender considerations are
not included in the five grounds explicitly listed in the Convention. However, the
decisions of the UNHCR Executive Committee and the UNHCR’s guiding reports
emphasise that a more flexible perspective on the content of the grounds for persecution
can be followed®®™. In this context, in UNHCR practice, gender-based persecution is
generally assessed under the criterion of “membership of a particular social group™".
In addition, Article 10/1(d) of the European Union Qualification Directive, which is
important in terms of demonstrating the application of the Geneva Convention of 1951
in the European Union, emphasises that, depending on the conditions in the country
of origin, gender-related issues, in particular sexual identity and sexual orientation,
may be considered within the criterion of membership of a particular social group.

193 Kivileim (n 181) 935.

194 Alfredina Adofo, ‘Feeling Persecution: Asylum Claims Related to Sexual Orientation in the United Kingdom and the
Netherlands’, Master Thesis in International and European Public Law (Tilburg University 2013) 49, chrome-extension://
efaidnbmnnnibpcajpcglclefindmkaj/https://arno.uvt.nl/show.cgi?fid=131146.

195 Adjin-Tettey (n 187) 131-133; Kelley (n 56) 561; Oztiirk (n 16) 219-221.
196 Adjin-Tettey (n 187) 150; Oztiirk (n 16) 219.

197 Adjin-Tettey (n 187) 131-133.

198 Oztiirk (n 16) 221.

199 Adjin-Tettey (n 187) 131.

200 UNHCR, Guidelines on International Protection No. 2, para 2-3.
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In the application of the 1951 Geneva Convention in concrete cases, the five grounds may overlap in some cases. It has
also been emphasised that other grounds, such as religion or political views, may also be relevant in some cases, see
Valerie Oosterveld, Women and Girls Fleeing Conflict: Gender and the Interpretation and Application of the 1951 Refugee
Convention, Division of International Protection United Nations High Commissioner for Refugees (UNHCR), Legal and
Protection Policy Research Series, Switzerland, 2012 <https://www.refworld.org/reference/Ipprs/unhcr/2012/en/89566> 36.
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There are also views in the doctrine that gender-based applications can be
assessed on the basis of membership of a particular social group?®. The 1951 Geneva
Convention’s gender-sensitive interpretation is considered a positive development®®.
However, it is also pointed out that the evaluation of gender-based applications in
terms of membership of a particular social group may lead to some problems due to
the ambiguity of the scope of the criterion®*. In order to solve the problems, it is stated
that gender should be added to the Geneva Convention of 1951 as a sixth criterion®®.

Looking at the practices around the world, it is observed that, following the
UNHCR’s recommendation that gender considerations should be counted within the
scope of membership of a particular social group, Canada has issued decisions in line
with this recommendation.

In the 1993 decision of the Supreme Court of Canada in A.G. v. Ward, it is clearly
stated that gender, due to its innate and immutable characteristic, can be considered
within membership of a particular social group®.

Another example in Canada where gender issues are examined within the context
of membership of a particular social group is the decision of the Immigration Appeals
Board of Canada, known as Zekiye Incirciyan®”’. In the case, the applicant is a Turkish
citizen and a widow. She mentions the difficulties she encountered while living as a
widow in Turkey. The applicant states that she was constantly subjected to harassment
by men during the day. She also states that she has previously been kidnapped and
sexually assaulted. The Canadian Board of Immigration Appeals emphasised that
Ms. Incirciyan was “a single woman living alone in a Muslim country without the
protection of a male relative” and that she was a member of a particular social group.

A judgement of the New Zealand High Court also refers to the Zekiye Incirciyan
judgement and reaches similar conclusions®®. In the case at hand, the applicant woman
was born in the Kashmir region of India. She is married with two children. She came

202 Johnsson (n 42) 224-225; Hathaway (n 62) 162; Kelley (n 56) 565; Musalo (n 80) 804; Oosterveld (n 201) 36; Elizabeth
Adjin-Tettey, ‘Defining a Particular Social Group Based on Gender’, Refuge: Canada’s Journal on Refugees/ Refuge: Revue
canadienne sur les réfugiés, (1997) 16(4) Refugee and Immigrant Women: An International Perspective 22, 22; Kate Ogg,
‘The Future of Feminist Engagement with Refugee Law: from the Margins to the Centre and out of the ‘Pink Ghetto’?’,
Research Handbook on Feminist Engagement with International Law, Susan Harris Rimmer, Kate Ogg (Eds.) (Edward
Elgar Publishing 2019) 177.

203 Ogg (n202) 177.

204 Sushil Raj, ‘The Gender Element in International Refugee Law: Its Impact on Agency Programming and the North-South
Debate’ (2001) (1) ISIL Year Book of International Humanitarian and Refugee Law 164, 182.

205 Raj (n204) 182.

206 The Attorney General of Canada v. Patrick Francis Ward, Supreme Court Judgments, [1993] 2 S.C.R. 689, <https://decisions.
sce-csc.ca/sce-csc/sce-cse/en/item/1023/index.do> 21 September 2024.
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207 The original judgement could not be found. For an assessment of the judgement, see Hathaway (n 62) 162; Costance
Maclntosh, ‘When ‘Feminist Beliefs’ Became Credible as ‘Political Opinions’: Returning to Key Moment in Canadian
Refugee Law’ (2005) (17) Canadian Journal of Women and the Law 135, 136; Oztiirk (n 16) 287.

208 Refugee Status Appeals Authority, Refugee Appeal No. 80/91, N.S. at Auckland, 20.02.1992. For the judgement, see <https://
www.refugee.org.nz/rsaa/text/docs/80-91.htm> 4 September 2024.
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to New Zealand with her husband X on a tourist visa and started to run a small shop
selling handicraft products. However, their business did not go well and the shop
closed. Her husband X was arrested for an offence and was in prison at the time of
the case. The applicant woman states that if she and her two children were sent to
the Kashmir region of India without her husband, she would be in a very difficult
situation and at risk of persecution. At the time the appeal was being examined, the
area in question was controlled by Muslim forces supported by the State of Pakistan.
The applicant’s father is deceased. His mother lives with one of his sisters, who is
married. The other sister is in New Delhi. She has no male family member in Kashmir
to support her. On these grounds, she claims that she is at risk of being subjected to
sexual assault, inhuman, degrading and ill-treatment and seeks refugee status. The
Supreme Court, referring to the considerations set out in the Incirciyan judgment,
states that the applicant is “a Muslim woman living separately from her husband in a
Muslim community, unable to find accommodation, support from a male family member
or financial support and known to have violated the customs of her community” and
emphasises that she is at risk of persecution because she is a member of a particular
social group. It states that she should be granted refugee status for these reasons.

A judgement of the Administrative Court of Augsburg in Germany was on the
issue of forced marriage®”. In the case, the applicant woman is a citizen of the Islamic
Republic of Afghanistan. She was forced by her father to marry a friend of her uncle.
Immediately after the wedding, in 2011, she fled to Germany to live with her aunt.
The Court considers that the forced marriage constitutes persecution. In addition, in
the Court’s view, the persecution threatening the applicant was linked to her gender
and her membership of a particular social group - unmarried women from families
that traditionally practiced forced marriage.

The first judgements on the issue that persons in fear of persecution on account
of their sexual orientation may be considered as membership of a particular social
group can be found in the Dutch judiciary®'’. In the case of a homosexual citizen
of the Republic of Poland who sought asylum with the Dutch authorities for fear
of persecution, the Dutch courts held that although homosexuality is not officially
criminalised by the state in Poland, homosexual individuals constitute a particular
social group and are subjected to serious discrimination and should be granted refugee
status?!!.

In a decision of the Australian Refugee Appeals Tribunal, the applicant, a Turkish
citizen, was found to belong to the social group of “homosexual men in Turkey” and

209 The Administrative Court of Augsburg, Au 6 K 30092, 16 June 2011. <https://www.asylumlawdatabase.eu/en/case-law/
germany-administrative-court-augsburg-16-june2011-au-6-k-30092> 4 September 2024.

210 Adofo (n 194) 43; Oztiirk (n 16) 287 dp. 1074.
211 Adofo (n 194) 43; Oztiirk (n 16) 287 dp. 1074.

413



Public and Private International Law Bulletin

to be persecuted and granted refugee status due to physical violence and humiliation
in Turkey because of his sexual orientation?'?.

In the practice of the United States of America (USA), there are judgements
regarding the fact that victims of domestic violence belong to a certain social group?®.
In one case, a woman, a citizen of the Republic of Guatemala, was married at the age
of seventeen. Since the day of her marriage, she had been subjected to inhuman and
degrading treatment by her husband. Although she applied to the police due to physical
violence by her husband, the police told her that they could not intervene in domestic
matters and she was forced to return home?'*. Although she tried to end the relationship
with her husband by returning to her father’s house, her husband threatened her with
death if she did not return home and she could not end the marriage. She eventually fled
to the USA and applied for protection. The US authorities stated that the Guatemalan
citizen woman was a married woman victim of domestic violence who could not end
her marriage and that this would constitute a social group®'®. In our opinion, women
who are victims of domestic violence, but who are forced to continue the relationship
due to social pressure or economic reasons, constitute a specific social group that is
persecuted.

The Federal Court of Australia also considers domestic violence as persecution
and recognises women victims of domestic violence as members of a particular social
group. In the case of a decision of the Court, Mrs Khawar, a citizen of the Islamic
Republic of Pakistan, was married with three children?'®. She was repeatedly subjected
to physical violence by her husband, an alcoholic*'”. Her neighbours also witnessed
her husband’s constant violence against Mrs Khawar and throwing acid in her face?'®.
Mrs Khawar contacted the police about her husband’s behaviour, but the police did
not intervene*”®. The Court held that domestic violence constituted persecution??’ and
that Mrs Khawar was a member of a particular social group as “a Pakistani national

212 Australia Refugee Review Tribunal, RRT Case No. 1208496, 24 December 2012, para 93, <https://www.refworld.org/
jurisprudence/caselaw/ausrrt/2012/en/91259>, 12 December 2024.
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Matter of A-R-C-G- et al., United States Department of Justice Executive Office for Immigration Review Board of
Immigration Appeals, 26 August 2014 <https://www.refworld.org/jurisprudence/caselaw/usabia/2014/en/89749>; Matter
of Rodi Adali Alvarado-Pefia, United States Board of Immigration Appeals, 20 September 1996, <https://www.refworld.
org/jurisprudence/caselaw/usabia/1996/en/29835>, 22 October 2024.

214 In the Central American states of the Republic of Guatemala, El Salvador and Honduras, there is a widespread belief that
domestic violence is a private matter of the family. For this reason, the police do not intervene in cases of domestic violence.
It is reported that only sixty per cent of women who experience violence by their husbands or partners report the incident
and file a complaint. The remaining women remain silent as they see the complaint as useless, see Maggie Morgan/Deborah
Anker, ‘Obstacles to Entry for Central American Refugees in the US’, in States, the Law and Access to Refiigee Protection:
Fortresses and Fairness, Maria O’Sullivan/Dallal Stevens (Eds.) (Hart Publishing 2017) 123-124.

215 Matter of A-R-C-G- et al., pp. 388-389; accord, Matter of Rodi Adali Alvarado-Pefia (n 213).

216 Minister For Immigration & Multicultural Affairs v Khawar [2000] FCA 1130, Federal Court of Australia, 23 August 2000,
para 85 <https://www.refworld.org/jurisprudence/caselaw/ausfc/2000/en/16906> 4 October 2024.
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217 Minister For Immigration & Multicultural Affairs v Khawar, para 93.
218 Minister For Immigration & Multicultural Affairs v Khawar, para 93.
219 Minister For Immigration & Multicultural Affairs v Khawar, para 97.
220 Minister For Immigration & Multicultural Affairs v Khawar, para 159.
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woman subjected to violence and abuse by her alcoholic husband and deprived of

police support™'.

Another example of domestic violence is the judgement of the Supreme Court of
the Republic of Ireland in 201272, In the case, the applicant woman, a citizen of the
Federal Republic of Nigeria, was married in an arranged marriage at the age of sixteen
and could not have children. Due to her inability to have children, she was subjected to
physical violence by her husband. Since she also had scars on her body, it was decided
that her claims were justified and that she could be entitled to subsidiary protection
status as she had suffered “serious harm” as a result of her husband’s actions.

In the practice of the United Kingdom of Great Britain and Northern Ireland,
protection claims of applicants who are victims of domestic violence are also examined.
In the case of Shahanna Sadiq Islam and Syeda Khatoon Shah, both nationals of the
Islamic Republic of Pakistan who fled physical violence at the hands of their husbands,
the UK Court of Appeal held that the applicants’ experiences constituted persecution,
but that they did not constitute a particular social group independent of the fear of
persecution®?®. Islam was a teacher at a school when she tried to break up a fight
between two children over political opinions. One of the children then spread the
allegation that Islam had spoken unfavourably about her husband’s political views.
In response, Islam had a dispute with her husband and her husband physically abused
her. Shah has six children and is a housewife. She has been subjected to physical and
psychological violence by her husband since her marriage at the age of seventeen.
According to the Court, it seems unlikely that individuals can be recognised as a
particular social group without some form of internal connection or unity between
their characteristics, attributes, activities, beliefs, interests or goals. A decision of the
US Board of Immigration Appeals provides a different assessment in this regard®**. In
the decision on the asylum application of Rodi Adali Alvarado-Pefia, a citizen of the
Republic of Guatemala, due to the violence she suffered at the hands of her husband,
some observations are made with regard to the criterion of “membership of a particular
social group”. The judgment states that even members of the most cohesive and
homogenous social group may have unique characteristics as well as common ones®®.
In the Shah and Islam judgement, it is understood that some of the characteristics of
the women in question are different, but both of them were persecuted because of

221 Minister For Immigration & Multicultural Affairs v Khawar, para 160.

222 Treland - High Court, J.T.M. v Minister for Justice and Equality, Ireland and the Attorney General, IEHC 99, March 2012,
see <https://www.asylumlawdatabase.eu/en/case-law/ireland-high-court1-march-2012-jtm-v-minister-justice-and-equality-
ireland-and-attorney#content> 3 September 2024.

223 R v. Immigration Appeal Tribunal and Secretary of State for the Home Department Ex Parte Shah; Islam and Others v.
Secretary of State for the Home Department, Court of Appeal, 23 July 1997 <https://www.refworld.org/jurisprudence/
caselaw/gbrcaciv/1997/en/94996> 2 September 2024.

224 Matter of Rodi Adali Alvarado-Pena (n 213).
225 Matter of Rodi Adali Alvarado-Pefia (n 213).
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their common gender identity. Therefore, it can be said that they are a member of a
particular social group.

In relation to female genital mutilation, the UK has ruled in favour of a woman
applying for refugee status. In a case that was the subject of a UK Court of Appeal
decision, fifteen-year-old Zainab Esther Fornah, a national of the Republic of Sierra
Leone, sought protection because of the risk of FGM?*. FGM is widely practised in
Sierra Leone as a rite of passage from childhood to becoming an adult woman?®?’. The
judgement states that the practice of FGM constitutes persecution under the Geneva
Convention of 1951%%. In addition, the Court recognises that women at risk of FGM
constitute a particular social group?.

In Turkish legal doctrine, there are different views on whether gender-based
applications fall within the scope of one of the five grounds. According to one view,
those who come to Turkey fleeing female genital mutilation are neither recognised
as refugees nor conditional refugees as they do not have a well-founded fear of
persecution®’. Therefore, according to this view, those fleeing female genital mutilation
cannot be considered as the member of a particular social group®'. It is also stated
that refugee or conditional refugee status cannot be granted to those fleeing from the
punishment of stoning for adultery in some countries®?. It is considered that such
persons can only be granted protection within the scope of subsidiary protection
status®.

According to another view in the doctrine, as in Article 10/1(d) of the European
Union Qualification Directive, it would be appropriate to recognise that persons who
face persecution or risk of persecution based on gender may constitute a specific
social group in the LFIP?*. It is emphasised that victims of domestic violence and

226 Zainab Esther Fornah v. Secretary of State for the Home Department, Case No: C4/2004/2047, Neutral Citation Number:
[2005] EWCA Civ 680, in the Supreme Court of Judicature Court of Appeal (Civil Appeals Division) on Appeal from
Immigration Appeal Tribunal, Royal Courts of Justice Strand, London, 9 June 2005, <https://www.refworld.org/
jurisprudence/caselaw/gbrcaciv/2005/en/16772> 4 September 2024.
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It is reported that 80%-90% of women are at risk of FGM, see Fornah v. Secretary of State, para 54.

229 Fornah v. Secretary of State, para 63.

230 Eksi (n 132) 150; Balay Siitlioglu, Uluslararas: Miilteci Hukuku ve Tiirk Hukukunda Siginma Sistemi (On iki Levha 2021)
141, dp. 97.

Eksi (n 132) 150. Ekgi states that a person fleeing from Iran to Turkey because of persecution on the grounds of homosexuality
may be granted conditional refugee status under Article 62 of the LFIP on the grounds of being a member of a particular
social group. See Nuray Eksi, ‘I. Oturum Yabancilar ve Uluslararasi Koruma Kanunu’nda Diizenlenen Uluslararasi Koruma
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Yayncilik 2015) 41.
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homosexuals constitute a specific social group in this context***. In addition, it is stated
that gender-based international protection status applications can also be examined
in terms of the criterion of being a member of a particular social group®*. It is also
emphasised that there is a deficiency in the definition of international protection status
in terms of gender-based applications by stating that the LFIP refers to survivors of
gender-based violence under the concept of “persons with special needs” and within
the scope of those who cannot be deported®’.

In practice, according to the information obtained during the verbal interviews
with the Directorate of Migration Management, instead of conducting a detailed and
thorough examination of asylum applications in terms of individual fear of persecution
and whether this fear is based on five justified grounds, it is generally examined directly
in terms of the conditions for subsidiary protection status pursuant to Article 63 of the
LFIP?%, In the interviews made with the Presidency, it was stated®? that in practice,
the majority of those arriving due to the armed conflicts in Ukraine, especially since
it constitutes a current migration situation, already come with a residence permit. For
those who apply for international protection, it is stated that only the conditions under
Article 63 of the LFIP are examined and only subsidiary protection status is granted to
these persons. However, as emphasised earlier, Article 63 of the LFIP stipulates that
before a person is examined for subsidiary protection status, an examination under
Articles 61 and 62 of the LFIP must have been conducted. However, in practice, the
rule is to grant subsidiary protection status and the exception is to grant (conditional)
refugee status. This is in clear contradiction with Article 63 of the LFIP and is not
legally appropriate®*.

In our opinion, for those who fled to Turkey due to the armed conflict in Ukraine
and applied for international protection, it should first be examined whether the
conditions under Article 61 of the LFIP are met**!. In this context, firstly, whether
the applicants have been subjected to persecution or whether there is a risk of
persecution should be addressed. It should then be examined in detail whether the
persecution or risk of persecution is due to one of the five grounds set out in the

235 Sibel Safi, Miilteci Hukuku (2nd edn, Legal 2023) 120; Ozkan (n 145) 109; Aydmh (n 35) 88 vd.
236 Aydmli (n 35) 75 vd.

237 Tokuzlu (n 234) 1083; Cavidan Soykan/Kristen Biehl/Ceki Hazan, Tiirkiye 'de Katilimci Demokrasinin Giiglendirilmesi:
Toplumsal Cinsiyet Esitliginin Izlenmesi Projesi Faz II, Kadin Miilteciler ve Toplumsal Cinsiyet Esitligi Haritalama ve
Izleme Calismast (Ceid Yaymlar1 2021) 24.

238 On the criticism of states’ resort to subsidiary protection status in the absence of a contractual obligation under refugee law
and the increasing application of this status, see McAdam (n 7) 49. For detailed information, see Oztiirk (n 16) 387-388.

239 The Directorate of Migration Management did not provide a clear number of applicants for international protection due to
the armed conflict in Ukraine.

240 Article 2(f) of the European Union Qualification Directive also emphasises that subsidiary protection will be granted to
those who cannot obtain refugee status.

24

—_

As stated in detail earlier, although situations such as armed conflict, occupation and armed aggression are not included
in the Geneva Convention of 1951 on a normative basis, they constitute a part of the Convention’s application within the
framework of certain criteria.
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Convention. In the case of the armed conflict in Ukraine, it is alleged that civilians

were bombed and killed in schools, churches, etc.?*

. Thus, persons are persecuted
solely because they are Ukrainian nationals. Therefore, it can be said that they are
persecuted on the basis of their nationality within the framework of the Convention.
Specific to the subject of the study, it is also possible for individuals to apply for
international protection on the grounds of gender-based violence they have suffered
in the context of armed conflict and aggression. In this case, in line with UNHCR
practice and the European Union Qualification Directive, it can be interpreted that
the applicants (especially women who have been sexually assaulted) are a member
of a particular social group and are therefore persecuted. If the fear of persecution
based on one of the five justified grounds cannot be proven in the concrete case, an

>

assessment can be made in terms of “subsidiary protection”, which complements

other international protection statuses.

The subsidiary protection status has been transposed into Article 63 of the LFIP
based on the European Union Qualification Directive. In the doctrine, the European
Union Qualification Directive and Article 63 of the LFIP are compared and some
evaluations are made.

Atrticle 15 of the European Union Qualification Directive emphasises that the
criterion for an applicant for subsidiary protection status is “serious harm”, not
“persecution” as in refugee protection. Article 2, subparagraph (f) of the Directive

>

sets out important standards of proof for the application of serious harm. According
to this subparagraph, if there are substantial grounds for believing that there is a real
risk that the applicant will suffer serious harm, he or she may be granted subsidiary
protection status. In addition, Article 6 of the Directive elaborates in detail on the actors
who play a role in causing serious harm in a concrete case. According to the Article,
a person may benefit from international protection in a Member State if there is a
risk of serious harm caused by non-state actors, including the State, parties or entities
controlling the State or a significant part of its territory, and international organisations.
The inclusion of non-state actors as actors of serious harm in the European Union
Qualification Directive can be considered as a positive development as it clarifies one

of the “most controversial topics of refugee law”*®.

The LFIP, as in the Directive, does not include a definition of “serious harm’ and
its actors. Article 63 of the LFIP does not mention the concept of serious harm at all,
and only lists the situations that fall within the scope of this concept, as in Article 15
of the Directive. Furthermore, while Article 2 of the Directive, which is the definitions
article, explicitly states that it is sufficient to “believe that there is a real risk™, it is not
clear from the article whether the death penalty or torture, inhuman treatment or acts

242 Poganoglu (n 156) 245-246.
243 Tokuzlu (n 234) 1083.
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of indiscriminate violence must be proved by the applicant in a definite and absolute
manner in the LFIP?*,

The lack of clarity in the wording of Article 63 of the LFIP leads to the emergence of
different opinions. In the doctrine, an evaluation is made in terms of the death penalty
under Article 63/1(a) of the LFIP. It is argued that reasonable suspicion, substantial
grounds or strong indications regarding the likelihood of the death penalty being
carried out are not sufficient, and that the allegations regarding the death penalty must
be proven conclusively®®.

Article 63 of the LFIP causes many problems in terms of implementation due to
its ambiguities**. In the LFIP, the difference between the concept of “persecution”,
which is the criterion for (conditional) refugee protection, and “serious harm”, which
is the key element of subsidiary protection, should be emphasised more and detailed
explanations should be provided on both concepts. Especially considering the fact
that it is not possible to appeal to higher courts against the decisions rejecting the
international protection application and therefore no certainty can be provided through
the unification of case law, the importance of providing clarity and certainty in this
regard in the legislation is more understandable. Pursuant to Article 80 of the LFIP,
decisions regarding international protection applications may be brought before
administrative courts. However, Article 80/1(d) of the LFIP states that the decisions
of the administrative courts are final and therefore, it is not possible to appeal to higher
courts®’. Therefore, it is not possible to explain and clarify the concepts that need to
be addressed in deciding on international protection status through case law.

Articles 9 and 10 of the European Union Qualification Directive deal in detail with
the issues that may constitute grounds for persecution and the conditions required in the
concrete case. In this context, it is seen that the issue of “membership of a particular
social group™*®, which has a more vague and obscure content compared to the other
five grounds, is clarified and it is clearly stated that this ground can be examined in
applications based on gender, as mentioned before. Similarly detailed provisions on
“persecution”, the five grounds for persecution and “serious harm” are needed in the
LFIP.

In Turkish law, the inclusion of more explanatory provisions for the application
of Article 63 of the LFIP would clarify the circumstances under which subsidiary
protection status can be recognised. Currently, it is not clear under which conditions,

244 Oztiirk (n 16) 403 dp. 1521.

245 Asli Bayata Canyas, ‘Yabancilar ve Uluslararas1 Koruma Kanunu Kapsamindaki Geri Gonderme Yasaginin Uygulanma
Kosullarnin AIHM Kararlar1 Cergevesinde irdelenmesi’ (2015) 5(1) Hacettepe HFD 73, 76-77; Can (n 132) 269.

246 Oztiirk (n 16) 403 dp. 1521; Tokuzlu (n 234) 1083; Siitliioglu (n 230) 140-141.
247 In the doctrine, the unconstitutionality of this provision may be a matter of debate, see Oztiirk (n 16) 500.
248 Oztiirk (n 16) 274; Can (n 132) 133-134.
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criteria and standards subsidiary protection status is recognised in practice. The most
important reason for this situation is that there is no international treaty on subsidiary
protection that is binding on states. The European Union Qualification Directive is not
binding on Turkey. It can only be taken into consideration as a model. Today, there is
an increasing need for an international convention applicable to persons outside the
protection of the Geneva Convention of 1951. In the absence of such an international
convention, the conditions and standards of protection recognised in various States
under complementary protection vary widely. In this regard, it is important to ensure
the uniformity of state practices and to set an international standard for subsidiary
protection status®*.

Conclusion

The Geneva Convention of 1951, which contains concrete provisions for persons
in need of international protection, defines the concept of refugee and sets the basic
standards for obtaining this status, is the first source to be used against gender-based
persecution. Although the provision of the Convention limits the sources of fear of
persecution to certain grounds and gender, which constitutes one of the largest groups
in the face of such persecution, is not listed among the grounds that may give rise to
the fear of persecution, it is widely accepted that gender has a determining effect on
the form and causes of treatment constituting persecution, and in this context, it is
foreseen that the correct interpretation of the article will not exclude the concept of
gender. Refugee status therefore remains the main instrument offering international
protection to individuals against gender-based persecution. However, the fact that the
criteria stipulated in the Geneva Convention of 1951 have not been expanded on a
normative basis, and that human rights treaties guaranteeing the fundamental rights
and freedoms of individuals do not ultimately provide for a special protection status,
necessitates the existence of statuses called complementary protection, especially
for individuals who fall outside the definition of refugee in the face of gender-based
persecution.

The so-called complementary protection statuses extend the protection afforded to
the individual by both stretching the concept of persecution/(reducing it to the level
of serious harm) and by not limiting it to certain affiliations, which are considered as
justified grounds. However, it should be noted that the emergence of complementary
forms of protection as a result of the need to offer protection to persons who are
not refugees leads to the conclusion that refugee status serves as a threshold in the
assessment of this protection. In other words, a person’s eligibility for complementary
protection requires an assessment in terms of refugee status. If, as a result of such an
assessment, the person has not obtained refugee status, it is accepted that only then

249 Topal (n 2) 267-268.
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should an assessment be made in terms of complementary protection. This acceptance
is not only a consequence of the nature of the complementary protection status, but also
a requirement of the fulfilment of the international obligations of the states parties to
the Geneva Convention of 1951. This is because complementary protection statuses
are largely based on national legal regulations. The existence of complementary
protection statuses on a national basis not only weakens the protection provided to
the individual, but also causes the boundaries of the envisaged protection to diverge,
thus making state practices in this direction less uniform. This situation brings to the
agenda the need to regulate complementary protection statuses by an international
convention. This is because an international convention granting protection status to an
individual significantly affects/expands the scope of the rights and freedoms granted to
these individuals and ultimately offers a stronger protection as it puts states under an
international obligation in the light of the independent nature of human rights treaties
from the principle of reciprocity.

At this point, the Istanbul Convention comes to the fore, especially in terms of
emphasising the protection offered against gender-based persecution. The Istanbul
Convention places an obligation on States Parties to take the necessary legislative or
other measures to ensure that gender-based violence against women is recognised as
persecution within the meaning of the Geneva Convention of 1951 and as a serious
form of harm for the purposes of complementary protection. The Convention provides
that all grounds defined in the Convention shall be interpreted in a gender-sensitive
manner and that applicants shall be granted refugee status through the relevant legal
instruments in force if they are in danger of persecution on any one or more of these
grounds, and that necessary legislative or other measures shall be taken to establish
gender-sensitive asylum procedures. In this respect, the Convention, while recognising
that those subjected to gender-based persecution constitute a specific social group,
implicitly extends the protection offered by the Geneva Convention of 1951 and
complements the protection provided by the Geneva Convention of 1951 by facilitating
access to international status in the face of gender-based persecution. Therefore, the
Istanbul Convention at least gives normative character to the complementary protection
against gender-based persecution on an international basis and serves to transform
protection into an international obligation for states.

In addition, it is observed that in the implementation of the Geneva Convention of
1951 against gender-based persecution and in the interpretation of the provisions of the
Convention, supervisory mechanisms refer to the provisions of the Istanbul Convention
and the Convention on the Elimination of All Forms of Discrimination against Women.
This is because the Conventions ultimately constitute a part of a whole within the
framework of the protection of the individual against gender-based persecution and
guide subsequent state practice within the scope of the rules of interpretation of
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treaties. Therefore, subsequent state practice constitutes both a means and a result in
the implementation of the Conventions. For this reason, the Conventions in question
constitute legal texts that should be taken into consideration, even if not directly, as
they constitute a part of the rules of interpretation.

As a party to the Geneva Convention of 1951, Turkey’s legislation on the law on
foreigners is regulated in line with the provisions of the Convention. Refugee status
under Article 61 of the LFIP is defined within the scope of the Geneva Convention
of 1951 (taking into account the declaration submitted by Turkey when becoming a
party to the Convention). The international protection statuses regulated in Article 62
(conditional refugee status) and Article 63 (subsidiary protection status) of the LFIP are
based entirely on Turkey’s domestic legislation and are not covered by the Convention.

The main difference between subsidiary protection status and (conditional) refugee
status is the timing of the assessment of these statuses by the Directorate of Migration
Management during the examination of the applications of persons seeking asylum
in Turkey. Pursuant to Article 63 of the LFIP, before a person is examined in terms of
subsidiary protection status, an examination under Articles 61 and 62 of the LFIP must
have been conducted. However, in practice, applications are assessed without following
this order. This is in clear violation of the LFIP and the Geneva Convention of 1951.
Asylum applications must first be examined in terms of (conditional) refugee status.

In this study, assessments are made especially in the framework of the asylum-
seekers who took refuge in our country due to the armed conflicts in Ukraine. In
this context, firstly, it is analysed whether the applicants have been persecuted or
whether there is a risk of persecution. Afterwards, it is examined in detail whether the
persecution or risk of persecution is due to one of the five grounds stipulated in the
Convention. It is alleged that in the armed conflict in Ukraine, civilian populations have
been bombed in violation of international law and civilian casualties have occurred.
Therefore, it is concluded that Ukrainian nationals have been persecuted on the basis
of their nationality and may be refugees under the Geneva Convention of 1951. In
connection with the subject matter of the study, it is concluded that persons who
have been subjected to sexual violence during the armed conflict in Ukraine have
been persecuted on account of their membership of a particular social group and may
be recognised as refugees in this context. If it is concluded that the conditions for
refugee status are not met in the concrete case, an assessment can be made in terms of
subsidiary protection. However, as a result of the lack of detailed explanations of the
concepts of “serious harm” and “persecution” in the LFIP, the issue of who will be
granted subsidiary protection status in practice and according to what standards and
principles, remains unclear. Further clarification of the content of these concepts in the
law would contribute to this situation. The fact that there is no unity of jurisprudence
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before the higher courts due to the fact that the right to sue against decisions on
international protection is only recognised by the courts of first instance also reveals
the need for a clear regulation of these issues in the legislation.

Assessments of gender-based asylum applications mainly focus on two issues.
Firstly, assessments are made to determine whether gender-based violence constitutes
persecution/risk of persecution and whether the fear arising from this persecution/risk
of persecution can be proven. When it is concluded that there is a fear of persecution/
risk of persecution, it is examined whether the fear in question is based on one of
the five justified grounds set out in the Geneva Convention of 1951. In practice, it is
observed that the most problematic issue arises at the point where persons relate what
they have experienced during the interview. For various reasons, the persons cannot
fully convey their experiences to the interviewer and as a result, they cannot prove the
fear they have experienced. In the doctrine, some suggestions are made in this regard.
It is emphasised that what should be taken as a basis here should be an objective fear.
It is also emphasised that the fact that the person had less fear than the average in the
concrete case should not eliminate the persecution or the risk of persecution in the
case. It is also rightly emphasised that the burden of proof should be shared between
both the refugee and the interviewing and decision-making authorities. In our opinion,
the provision in Article 78/3 of the LFIP also supports this view.

Some conclusions are reached on whether gender-based violence falls within one
of the five grounds listed in the Geneva Convention of 1951 in line with various court
decisions and the opinions in the doctrine. In this context, the judgements concerning
applications based on domestic violence, sexual assault, sexual orientation, certain
surgical interventions on the genital organs and forced marriage are analysed in
detail. It is concluded that in these applications based on gender-based violence, the
seriousness of the incident and the position of the applicant in the concrete case should
be taken into account and whether the applicants have been persecuted on account of
their membership of a particular social group should be prioritised.

The cases where persons seek asylum in Turkey, not individually, but through a
mass migration movement, are discussed separately in this study. In this regard, there
are persons who should be granted temporary protection status in accordance with the
Temporary Protection Regulation. Pursuant to Provisional Article 1 of the Temporary
Protection Regulation, temporary protection status is granted to persons who came
to Turkey “ due to the events that have taken place in Syrian Arab Republic since 28
April 2011.” Therefore, persons covered by the Regulation cannot be included in the
individual application process, even if they are victims of gender-based violence.
However, the fact that this issue is stipulated by the Regulation rather than by law is
rightly criticised in our opinion.
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