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Giliniimiizde denizyolu tagimacilik sisteminde dokme sivi ve kuru yiik tagiyan gemiler
tahliyeden sonra tank ve ambarlarini yeni yiik tagimasma hazirlayabilmek igin
ambarlarinin yikanmasi zorunlulugu ile karsilasmakta, bu sebeple de gemiler limandan
bos olarak hareket etmek zorunda kalmaktadirlar. Bu nedenle isbu ¢alismada,
uluslararasi deniz tagimaciliginin tabi oldugu hukuk sistemi ve uygulamakla yiikiimlii
oldugu eylemler incelenmis ve dava ornekleri ile hukuki ¢ergeve ¢izilmistir. Ancak bu
calismada covertainer tagimacilik sistemi olarak isimlendirilen bir ¢dziim Onerisinin
tanitilmast da amaclanmistir. Covertainer tasimacilik sistemi; biiylik ebatli (250m3),
elastik yapida torbalar ile dokme olarak yiiklerin taginmasi ve bu sayede tank ve ambar
yikamalarmin ortadan kaldirilmasini hedefleyen bir tasima sistemini ifade etmektedir.
Sistem bu sayede geminin limandan yiiksiiz bir sekilde kalkma sorununa da alternatif bir
¢Oziim olarak ortaya ¢ikmaktadir. Bu ¢aligmada covertainer tagimacilik sisteminin, sivi
veya kuru dokme yiiklerin deniz yolu ile tasinmasinda kullanilabilirligi ve avantaj ve
dezavantajlarinin mevcut uluslararast deniz ticaret hukuku mevzuatina uyumu
incelenmis ve diger tasima sistemleri ile karsilastirilmast yapilmistir. Bu ¢ercevede
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covertainer tagimacilik sistemi’nin literatiire kazandirilmasi amaclanmistir. Caligma
yiklerin deniz yolu ile tasinmasinda da alternatif tasimacilik sistemlerinin
gelistirilmesinde bir rehber olmasi yoniiyle 6nemli goriilmektedir.

Anahtar Kelimeler: *Biiyiik Tasima Torbasi *Deniz Nakliyat1 *Notasyon *Covertainer
*Tank Yikama Operasyonlari

ABSTRACT

In this context, the legal system governing international maritime transport and the
actions it is obligated to implement have been examined, and the legal framework has
been determined using case examples. However, this study also aims to introduce a
proposed solution called the covertainer transport system. The covertainer transportation
system refers to a transportation system that aims to transport bulk cargo in large
(250m3), elastic bags, thereby eliminating the need for tank and hold cleaning. The
system thus presents an alternative solution to the problem of ships leaving port without
cargo. This study examines the feasibility of using the covertainer transportation system
for the maritime transport of liquid or dry bulk cargo, its advantages and disadvantages
in terms of compliance with existing international maritime law, and compares it with
other transportation systems. Within this framework, the aim is to contribute to the
literature on the covertainer transportation system. The study is considered important as
a guide for the development of alternative transportation systems for the transport of
cargo by sea.

Keywords: eLarge Transport Bag *Sea Transportation *Notation *Covertainer *Tank
Washing Operations

GIRIS

Giliniimiizde yiik gemileri gemiye yiikiin yliklenmesi i¢in sdzlesmeye bagh varig
noktasina varildiginda, genellikle yiik operasyonlarinin baglamasindan once
tasiyamin hazirlik bildirimi (NOR)' vermesi gerekmektedir.” NOR, geminin
‘duruma gore limana veya rihtima ulastigini ve yiikkleme veya bosaltmaya hazir
oldugunu’ belirtmekte ve geminin sadece yiike hazir oldugunu degil, aym
zamanda operasyon siiresince kullanilacak tiim ekipman ve sistemlerinin giivenli

ve islevsel olarak kullanilacak halde oldugunu garanti etmek anlamimi da
tasimaktadir.’ Bu baglamda hazirlik beyani, operasyonun kesintisiz ve giivenli

Tasimacilik sektoriinde geminin verdigi hazirlik bildirimi “notice of readiness (NOR)” olarak
anilmaktadir.

Tamaraudoubra T Egbe, Requirements of Timely Performance in Time and Voyage
Charterparties — An Exploration of Their Identity, Scope and Limitations Under English Law
(PhD thesis, University of Leicester 2019) 112.

Simon Baughen, ‘Charterparty Bills of Lading—Cargo Interests’ Liabilities to the Shipowner’,
in D Rhidian Thomas (ed), The Evolving Law and Practice of Voyage Charterparties (Informa
Law from Routledge 2020) 217.
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bir sekilde yiiriitiilmesinin temin edilecegini, geminin teknik yeterliligini ve
operasyonel uygunlugunu tasdik etmektedir.’ Genellikle, gemi kira
sozlesmesinde yer alan acik bir maddede bekleme siiresi, hazirlik bildiriminin
teblig edilmesine veya bildirimin tebliginden itibaren belirli bir saat gecene
kadar islemekte ve agik¢a operasyon siirecinde yer almaktadir.’ Bu nedenle
NOR, geminin kargo operasyonlarina baslamaya hazir oldugunu bildiren bir
teblig olarak islev gérmekte ve bu hazir olma durumu, bildirimin verildigi anda
yiikleme veya bosaltma islemi baslatilmaktadir.® Hukuki agidan da NOR
uluslararast deniz ticaret hukukunda yerini almig, mahkemelerin bildirimlerin
gecerliligi  konusundaki yaklagimlari yillar i¢inde degisiklik gostermistir.
Ormnegin, The Massalia davasinda,” Anvers ve Bordeaux’dan Kolombo’ya
yapilacak bir seferde un ylikiiniin bagka yiiklerin {izerine istiflenmesi nedeniyle
bir anlagmazlik ortaya ¢ikmigtir. Gemi, 18 Ekim 1956’da saat 06:12’de Kolombo
limanmin dis demirleme sahasina ulagmig ve tahliye igin NOR ayni giin saat
09:00’da verilmistir; ancak uygun bir rthtim bulunmadigi i¢in 24 Ekim
Carsamba giinii saat 06:15’e kadar rihtima yanagamamistir. Gemi her bakimdan
tahliyeye hazir olmasma ragmen, un yiikiiniin, Port Said yiikiiniin biiyiik bir
kismu tahliye edilene kadar bosaltilmasi da miimkiin olmamistir. Gemi, 24 Ekim
saat 07:30°da yiikiinii tahliye etmeye baslamigtir. Tim un yiikii, 27 Ekim
Cumartesi giinii saat 04:00°e¢ kadar tahliye i¢in tamamen erisilebilir duruma
gelememigstir. Bekleme siiresinin (/aytime) ne zaman bagladigi konusunda bir
anlagmazlik ¢cikmigtir. Tasitan, slirenin tiim ambarlara erisim saglandiginda
bagladigimi savunmustur. Gemi malikleri ise aksine, siirenin gemi rihtima
yanagtiginda basladigini 6ne siirmiistiir. Demiiraj talebi iizerine, Diplock J,
hazirhik siiresinin un yiikii tahliyeye hazir oldugunda basladigini belirterek
tasitam hakli bulmustur.® Ancak, anlasmazlik, geminin uygun bir rihtimin
mevcut olmasi beklerken gegen siirenin tahliye siiresi olarak kabul edilip
edilmeyecegi noktasinda farkl bir boyut kazanmistir. Hem ¢arterer hem de gemi
malikleri bu konuda farkli goriisler 6ne stirmiistiir. Diplock J, “NOR, gemi heniiz
hazir olmadan Once verilmigse, yeni bir bildirim gerekmemektedir. Zaten

Michael Boviatsis and Georgios Daniil, ‘Legal Analysis of the US Supreme Court Position
Upon a Safe Berth Warranty and Evaluation of the UK Legal Position’ (2022) 16(1) TransNav,
International Journal on Marine Navigation and Safety of Sea Transportation 27.

John Schofield, Laytime and Demurrage (B. 8, Informa Law from Routledge 2021)
<https://doi.org/10.4324/9781003198406>.

Julian Cooke ve digerleri, Voyage Charters (B. 4, Informa Law 2014) para 15.29.

Government of Ceylon v Societe Franco-Tunisienne D ’armement-Tunis (The “Massalia”) (No
2) [1960] 2 Lloyd’s Rep 352.

Ad1 gegen uyusmazlik para 424.
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verilmis bir bildirim mevcuttur. Bu bildirim, gemi tahliyeye ger¢ekten hazir hale
gelene kadar gecerli olamaz.” seklinde obiter dictum olarak bir goriis
belirtmistir.” Bir baska ormek London Arbitration 10/9456 davasinda'®
goriilmektedir. ABD Kérfezi’nden Ispanya’ya tahil yiikii tasimak {izere gemi, 31
Ocak Persembe giinii saat 07.42’de yiikleme limaninin pilot istasyonuna varmis
ve NOR sunmustur. USDA'' ve NCB'? bas ambarlarin yiik tasimaya uygun
oldugunu beyan etmistir. Yikleme, kabul edilen bildirimle ertesi giin
baglamistir. Ancak, bag ambarlarin denetimi sonrasinda, yiik tasimak icin bazi
yan tanklarin gerekli olacag ortaya ¢ikmistir. Yan tanklar daha sonra USDA ve
NCB tarafindan 1 Subat tarihinde saat 06.45°te uygun bulunarak onaylanmistir.
31 Ocak tarihinde saat 11.00°da iki adet NOR bildirildigi belirtmistir ancak her
ikisi de bildirim zaman1 olarak belirtilen saatin ardindan gergeklesen olaylar
kaydetmistir. NOR’un NCB ve USDA miifettislerinin ambarlar ve gerekli yan
tanklar i¢in uygunluk belgesi ile birlikte sunulmasi sart1 géz 6niine alindiginda,
carterer 31 Ocak tarihinde saat 11.00’da bildirilen NOR’un gegerli olamayacagi
clinki bu saatte ambar ve yan tanklarin uygunlugunun teyit edilmediginin
savunuldugu goriilmiistiir. Gegmis uyusmazliklarda goriilecegi lizere bekleme
zamani hazirlik bildiriminin yapilmasi ile baslamakta ve eksik veya hatal
bildirim yapildig1 durumlarda garterer ve donatan arasinda uyusmazlik yasanmig
ve konu tahkime taginmaktadir. Bu da tagimacilik sisteminde zaman kavrama ile
hazir bulunma bildiriminin 6nemini géstermektedir. Bu baglamda hazir bulunma
hususu yiik bosaltimindan sonra yapilacak gemi tank temizligini de
kapsamaktadir. Dolayisiyla hazir bulunma bildiriminde yiikiin bosaltilmasindan
sonra gemi rihtimdan ayrilmadan yapilmasi gereken tank temizliginin de siireye
dahil edilmesi zaman kavrami ile yapilan gemi kargosu tasimaciliginda énemli
bir yeri oldugu sonucunu netlikle ortaya koymaktadir.

Bu noktada covertainer tagimacilik sistemi; gemi tanki ebadinda elastik bir yiik
cantas1 ile sivi ve kuru graniil yiikk tagimacilik sistemi olarak zamanlama
noktasinda kolaylastirict bir alternatif ¢6ziim yontemi olarak karsimiza
cikmaktadir. Kisacasi yeni nesil, elastik, biiyiik ebatli bir siv1 ve kuru graniil yiik
cantas1 olan bu sistem sayesinde ylikiin, tankin alabandasi ile temasi kesilerek
kirlilik onlenecektir. Bu torba hep aym yiikle kullanmildiginda ya da i¢ cidar
kullan-at olarak {iretildiginde bugilinkii dokme siv1 yiik tagimacilik sisteminin

Ad1 gegen uyusmazlik para 428.

10 London Arbitration 10/94, LMLN 387, 3 September 1994.
1" United States Department of Agriculture (USDA).

12" National Cargo Bureau (NCB).
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tank yikama zorunlulugunun ortadan kalkacagi bir sistem olarak One
cikmaktadir. Tankin yikanmasi gerekliligini ortadan kaldiran bir tagimacilik
yontemi olan covertainer tasimacilik sistemi gemi iistiindeki pompanin
covertanier sistemi ile birlikte kiytya inmesi ile birlikte armatoriin sorumluluk
yiikii azaltilacaktir. Bu sayede sistemin, NOR bildirimlerinin tanklarin
yikanmas1 sebebiyle eksik yapilmasindan kaynaklanan uyugmazliklari da
azaltacagi degerlendirilmektedir.

Bu baglamda ¢aligma kapsaminda, tehlikeli zararli maddelerin deniz yolu ile
tasinmasinda covertainer sisteminin  kullanilabilirligi ile avantaj ve
dezavantajlarinin mevcut uluslararast deniz ticaret hukuku mevzuatina
uyumunun incelenmesi ve diger tasima sistemleri ile karsilagtirilmasi
amaglanmustir,

I. DENiZ TASIMACILIGI SISTEMLERINDE AMBAR YIKAMA
SURECLERININ HUKUKI VE CEVRESEL BOYUTUYLA
INCELENMESI

1. Mevcut Kargo Tasima Sistemlerine Iliskin Problemin Tespiti

Deniz ticaret hukuku ¢ergevesinde geminin yiike hazir olmasi NOR kapsaminda
ortaya c¢ikan uyusmazliklarda ve bu calismanin giris boliimiinde yapilan
incelemelerde goriildiigii izere geminin bekleme siiresinin artmasi armatdriin
zararinin artmasina veya kiralayanin tasimacilikta gecikmesine yol agmaktadir.
Bununla birlikte geminin yiike hazir olmasi bir sonraki seferde tasiyabilecegi
yiikii alabilecegi ve tasimaya uygun oldugu anlamina gelmektedir.> NOR
kapsaminda taginan yiikk gemi tiirline gdre tasimanin sartlar1 yer almaktadir.
Ornegin; dokme yiik gemileri, sadece birkac yiiz tonluk en kiigiik gemilerden,
360.000 tondan fazla tasima kapasitesine, 340 metre veya daha uzun boya, 63
metre genislige ve 23 metre drafta sahip en bilylik gemilere kadar her boyutta
olabilmektedir. Ambar hazirligr ile ilgili bircok sorun, tim dokme yiik
gemilerinde ortak bir goriiniim sergilemektedir. Ancak, capesize,'* panamax'’ ve
handysize'® dokme yiik gemilerindeki ambar boyutlari, yiik degisimlerinde

Evi Plomaritou, ‘A Review of Ship-owner’s and Charterer’s Obligations in Various Types of
Charter’ (2014) 4 Journal of Shipping and Ocean Engineering 308, 309.

14°80.000 - 190.000 DWT agirhgindaki kuru yiik gemileri igin kullanilan bir terimdir.
Panama Kanalini gegebilecek boyuttaki gemilerin kullanilan bir terimdir.

16 Azami 50.000 DWT agirhgindaki dékme yiik gemileri ve petrol tankerleri igin kullanilan bir
terimdir.
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sorunlar yagayabilmektedir. Bazi yiikler sinifina gore leke birakabilmektedir;
ornegin, petrokok (pefcoke) tagindiktan sonra ambarlarin ¢ok iyi temizlenmesi
gerekmektedir.'” Ambarda tahil veya cam iiretiminde kullamlan giimiis kum gibi
yiiklerin taginmas1 durumunda hastane temizligi standardinda bir gemi ambar1
temizligi yapilmasi gerektirmektedir. Ayrica, baz1 yiikler, 6nceki yiikiin tiim
izlerinin tamamen temizlenmesini zorunlu kilmaktadir. Geleneksel dokme yiik
gemisi, biiyiik cercevelerle kutu seklinde bir yapiya sahiptir ve genellikle bas,
kig, sancak ve iskele taraflarinda diiz egimli yan duvarlardan olusmaktadir. Ust
giiverte ve borda cergeveleri, genellikle yiiksek bir noktada bulunur ve fiziksel
olarak erisilmesi zor oldugu gibi, gemi yan cergeveleri de yiiksekte
bulunmaktadir. Bu c¢ergeveler, eski yiik kalintilarini, korozyon ve pas
dokiintiilerini tutabilir ve bunlar, bir sonraki yiikii kirletebilme potansiyelini
tasimaktadr.'®

Ozellikle kiy1 tipinde olan daha kiiciik gemiler, kutu seklinde ambarlarla insa
edilmektedir. Bu, ambar yanlarinin gercevesiz, diiz ¢elik yiizeylerle kaplandigi
anlamina gelmekte ve bu durum, tahliye ve temizligi kolaylastirmaktadir. Ancak,
bu kutu ambarlar, bitisik balast tanklarma sahip olduklarmdan bu tanklar
icerisinde kepce hasarina bagl olarak su sizintis1 olusabilmektedir.'”” Gemi
yapisi, merdiven korkuluklari, dikme ¢ubuklari, basamaklar ve boru koruma
donanimlar1 dahil olmak iizere, tahliye sirasinda hasar gorebilmektedir. Bu tiir
hasarlarin, siirekli olarak not edilmesi ve onarilmasi gerekmektedir. Bu tiir
tagima sisteminde kepce veya buldozerlerle gemi yapisindan koparilan celik
parcalar, yiik kontaminasyonuna katkida bulunmaktadir. Ayrica, bu durum,
kiyidaki tahliye ekipmani ve konveyor makineleri i¢in hasar taleplerine de neden
olabilmektedir. Ambarlarin biiyiik boyutu, genellikle etkili bir ambar temizleme
operasyonunun yapilmasini engelleyen bir faktor olarak karsimiza ¢ikmaktadir.
Bu kutu tipinde ambara insa edilen tagima diizeneginin sorunlari arasinda;

e (Celik donanimlar ve koruma braketlerinde kepge hasari,
o Kepge veya yiik kaynakli artan pas dokiintiisii veya tank tavanindaki
gevsek pas,

Time Charter, approved by the New York Produce Exchange (6 November 1913, amended 20
October 1921; 6 August 1931; 3 October 1946)
<https://www.sec.gov/Archives/edgar/data/1386716/000104746907005708/a2178700zex-
10_17.htm> accessed 12 October 2024.

8 Paul Chynoweth, ‘Legal Research’, Andrew Knight and Les Ruddock (eds), Advanced
Research Methods in Built Environment (Wiley-Blackwell 2008).

Karol Kulinski ve digerleri, ‘The Influence of Dissolved Organic Matter on the Acid-Base
System of the Baltic Sea’ (2014) 132 Journal of Marine Systems 106—115.
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e Ambar merdivenlerinde veya ambar donanimlarinda kepge hasari,

e Kepce hasar1 nedeniyle tank tavami ve balast yan tanklarinin
biitiinliigiiniin tehlikeye girmesi,

e Buldozer ve kepgeler tarafindan tank tavani, ¢ift dip ve yan tank girig
kapaklarinin zarar gérmesi

gibi riskler bulunmaktadir.?

2. Kargo Tasima Sistemlerinde Gemi Ambarinin Yikanmasi Problemi ve
Hukuki Uyusmazhklar

Bu baglik altinda cesitli yargi kararlar1 da dikkate alinarak gemi ambar1 temizligi
ile ilgili ortaya c¢ikan uyusmazliklar irdelenecektir. 24 yasinda bir panamax
dokme yiik gemisi, Ukrayna’daki Karadeniz limaninda arpa yiiklemek {izere bir
zaman carteri (time charter) sozlesmesi yapilmis, cartererden gelen seyir
emirleri ve so6zlesme sartlarina dayanilarak kaptana su talimatlar verilmistir;

“Yiikleme limanina varigta, gemi tamamen temiz, siipiiriilmiis/yikanmis,
kurutulmus ve her bakimdan ve tiim bélmelerde ¢artererin yiikiinii almaya
hazir durumda olmalidir ve bu, yerel surveyorlerin ve/veya yetkili
makamlarm onay1 almalidir. Aksi takdirde gemi hizmet dis1 kalacak ve
sahipler derhal temizligi hizlandirmak i¢in kiy1 isciligi de dahil olmak
lizere gereken adimlar1 atacaklardir. Gemi denetimden gecemezse,
tiiketilen yakit ve dogrudan ilgili ek maliyetler donatana ait olacaktir ve
bu, geminin tiim yiikleme ambarlarinda uygun hale gelene kadar devam
edecektir.”?!

Gemi, son limandan petrokok yiikiinii tahliye ettikten sonra ayrilmis, bir sonraki
ylikleme limanina olan seyir dort giin siirmiistir. Kotli hava kosullart
miirettebatin ambar temizligi yapmasini engellemistir. Kisa siireli bir balast seyri
icin, geminin yasi, boyutu ve tagidig1 son dort yiik géz oniline alindiginda, dort
giinliik siirenin tahil icin ambar temizligi yapmaya yonelik yeterli olmayacagi bu
siiregte agikga goriilmiistiir. Kaptan, bu durumu tasiyana bildirmis, Onceki
taginan dort yiikiin sirasiyla petrokok, komiir, komiir ve boksit oldugunu
belirtmistir. Rehber olarak, deneyimli, organize ve dogru ekipmana sahip normal
bir miirettebatla, bir panamax dokme yiik gemisinin bir ambarini temizlemek i¢in
bir giline ihtiya¢g oldugunu; ancak ambarlarin kurutulmasinin daha uzun

20 Hugo Tiberg, Law of Demurrage (B. 5, Sweet & Maxwell 2013).

2 Nidera BV v Venus International Free Zone for Trading and Marine Services SAE [2014]
EWHC 2013 (Comm).
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siirecegini ve genellikle havalandirma igin ambar kapaklarinin agilmasinin
gerektigini de ayrica belirtmistir.

Petrokok veya boksit gibi onceki yiikleri tasiyan ambarlarm tahil temizligi
standardina getirilmesi uzun siirebilmektedir. Ayrica gemi siddetli hava
kosullartyla karsilasir, giiverteye erisim kisitlanir, ambar kapaklar1 agilamaz
veya ving veya davit kullammmi kisitlanirsa siirenin uzamasi da miimkiin
goriilmektedir.

Geminin yiikleme limanina ulagmasindan sonra yapilan bir denetimde, 6nceki
yiiklerden kalan kalintilar ve tozlar ile ambarlarda ve sintinelerde kalan su
nedeniyle yedi ambarin tamami reddedilmistir. Ertesi giin, kiyidan temizlik
ekipleri gemiye gelmis ve alt1 glin sonra gemi tekrar surveydre sunulmustur.
Yine, benzer nedenler ve tank tavaninda gevsek pas dokiintiilerinin bulunmasi
sebebiyle gemi tekrar reddedilmistir. Temizlik sorununda gemiye gelen ekiplerin
yeterli personel ve ekipmana sahip olmadigi, 24 saatlik bir operasyon i¢in 15 kisi
mevcutken, 30 kisinin daha uygun olacagi dnerilmis, temizlikte yiiksek basingh
yikama tabancalar1 kullanilmadigi ve kimyasal kullanmadan sadece soguk su ile
yikama yapildigi tespit edilmis ve bu durum kirliligin sebebi olarak
aciklanmugtir.

Carterer, gemiyi bagka bir limana bagka bir yiik i¢in yonlendirme karar1 almis ve
bir giin sonra tahil surveyorii yine ambarlarin yiik almaya uygun olmadigi
goriilmiistliir. Yeni bir kiy1 temizlik ekibi ambarlarn temizlemek iizere gemiye
gelmis ve ti¢ glin sonra ambarlar nihayet temiz, kuru ve yiikklemeye hazir olarak
carterer tarafindan onaylanmistir. Ancak, dikkat g¢ekici olan, geminin gegtigi
denetimde bile, ambar bolmelerinde petrokok lekelerinin olduguna dair
kanitlarin bulunmasi olmustur.

Carterer, donatan ile yaptiklar1 geminin charterparty sartlarina gore yliklemeye
hazir olmadigini ve ilk tahil yiikiiniin yiiklenememesi nedeniyle kayiplarmin
karsilanmasi talebi ile tahkime bagvurmuslardir. Zarar karsilanmasi talebi
400.000 dolar olarak belirtilmistir.?

ABD Tarim Bakanlig1 (US Department of Agriculture) tarafindan geminin tahil
temizligi standardinin ne oldugunu belirlemek i¢in verdigi kistas geregi:

“Gem ambarlarinin tagimaya uygun kabul edilmesi i¢in ambarlarin temiz,
kuru, koku ve hasereden arindirilmis ve tahilin kalitesini, miktarin1 veya

22 Nidera, para 106.
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durumunu etkilemeyecek sekilde tahilin alinmasi ve depolanmasi igin
uygun olmasi gerekmektedir.”

Ulusal Yiik Biirosu’'nun (National Cargo Bureau) tanimiyla benzer olan bu
standart geregi tahkim heyeti gemi sahibinin aleyhine karar vermistir.**

New York Mal Borsas1 Formu’na (NPYE) dayanan bir baska 6rnek, NPYE 1993
revizyonuna dayanmaktadir. NYPE 1993 formunun 2. maddesine gore “...Gemi,
teslimat sirasinda temizlenmis ambarlar ve siki, saglam, giiclii ve her bakimdan
normal kargo hizmetine uygun olarak kargo almaya hazir olacaktir.” ibaresi
bulunmaktadir.**

Bu ibareyi iceren The Berge Sund davasi Ingiliz Mahkemesi’nde gériilmiis LPG
tagiyicist olan ve 20 yilligina kiralanan gemi davaya s6z konusu
olmustur. Gemiye Japonya’daki Chiba’dan Hollanda’daki Terneuzen’e biitan
tasimas1 emredilmistir. Kargo asiri kiikiirt icermektedir. Gemi Hollanda’da
bosaltilmis ve balastla Ras Tanura, Basra Korfezi’ne geri donmiistiir. Balast
seferi sirasinda ve Ras Tanura’ya yanastiktan sonra geminin tekrar tekrar tank
temizlik ihtiyact dogmustur ve bu da yaklasik 20 giinliik bir gecikmeye yol
acmigtir. Bu sebebe dayanarak carterer, donatanin kira hizmetinden ¢ikarilmasi
icin mahkemeye basvurmustur.?

So6zlesmenin 8. maddesi (off-hire maddesi) su sekildedir:

“(a) Kiralayanin  kusurundan  kaynaklanmayan  bir = zaman
kaybinin, (i) onarim, ariza, kaza veya geminin hasar gormesi, ¢arpisma,
karaya oturma, yangin, yetkililerin miidahalesi veya geminin verimli bir
sekilde ¢aligmasini engelleyen herhangi bir baska nedenden dolayi, 9.
madde uyarinca kuru havuzlama dahil ancak bununla smirli olmamak
iizere denizde veya limanda 24 saatten fazla veya herhangi bir seferde 24
saatten fazla bir siire boyunca devam etmesi halinde (gemi s6z konusu
sefer kapsaminda ilk limanda yiikleme i¢in teklif verdigi andan itibaren
seferi tamamlayip sonraki bir seferde yiikleme i¢in teklif verdigi ana kadar
bir gidis-doniis seferi olarak kabul edilir, ...) kiralama, gemi hizmetini
yeniden siirdiirebilecek verimli bir duruma gelene ve kiralamanin burada

23 Nidera, para 124.

24 Stephen Girvin, ‘The Obligation of Seaworthiness: Shipowner and Charterer’ in Proceedings
of the 25th Pan-American Conference of Naval Engineering — COPINAVAL 25 (Springer
International Publishing 2019) 421.

25 Bergesen DY v Mobil Shipping and Transportation Co (The “Berge Sund”) [1993] 2 Lloyd’s
Rep 453.
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sona erdigi zamana esdeger bir ilerleme noktasina ulasana kadar
kaybedilen tiim zaman i¢in sona erer.”2°

Kiralayanlar, geminin gecikme siiresince kirada olmadig1 iddiasinda
bulunmuslardir. Buna mukabil biitan kargosunu bosaltan geminin miirettebati,
bir sonraki yiikk limanina balast yolculugu sirasinda geminin tanklarim
temizlemistir. Bu temizlige ragmen tanklar reddedilmistir. Miirettebatin ihmali
olduguna dair bir kanit bulunamamis, ancak tanklarin yeterince temiz olarak
kabul edilmesi i¢in 6nemli miktarda ek temizlik yapilmasi gerekli goriilmiistiir.
Kiralayanin, ek temizlik nedeniyle kaybedilen zaman icin gemiyi off-hire
yapmaya calisti1 ortaya konmustur. Ingiliz Mahkemeleri, geminin verimli bir
sekilde ¢alismasinin engellenmedigine karar vermis; gemiden beklenen hizmet
tanklarin temizlenmesi oldugu ve gemi miirettebatinin bunu yapmis olduguna
kanaat getirmistir. Mahkeme, sorunun kiralayanlarm emirlerinin ne olmasini
umduklar veya bekledikleri degil, aslinda hangi hizmeti talep ettikleri oldugu
gerekeesi ile; diger bir ifade ile talep edilen hizmet temizlik olup, bir sonraki
kargonun yiiklenmesi olmadigindan geminin temizlik siiresi boyunca kirada
olduguna hiikkmetmistir. Bu kararda temizlik siiresi kiralama dis1 madde
hiikiimlerine girmiyorsa, bir kiralayan, bagka bir kiralama s6zlesmesi hiikkmiiniin
sahibi tarafindan ihlali nedeniyle ek temizlik siiresini ve masrafin1 tazminat
olarak talep edebilme hakkinin, kiralayanin, tank temizleme siirecinin belirli
yonlerinin miirettebat tarafindan yeterince yapilmadigini ve kaptan ile
miirettebatin yeterince deneyimli olmadigini belirleyebilmesini gerektirdigi,
temizligin kiralayanin beklediginden daha uzun siirdiigii gergegine dayanan,
yalnizca bir ¢ikarima dayanan bir davanin tazminat hakkina gerek olmadigina
karar vermistir.”’

Dava orneklerinden goriilecegi lizere, geminin ambar temizligi donatan ve/veya
carterer tarafindan farkli magduriyetlere yol agmaktadir.?®

3. Kargo Tasima Sisteminin Ambar Temizlig¢inden Kaynaklanan Deniz
Kirliligi Baglaminda incelenmesi

Yiikiin taginmasi esnasinda denize dokiilmesi, yiikiin teslimi sonrasinda kalan
yiik artiginin denize dokiilme riski, geminin balast suyu atiginin denize karigmasi

26 Bergesen, 453 para 6.

Bergesen, 453 para §3.
28 Northern Endeavour Shipping Pte Ltd v Owners of MV Nyk Isabel and Another 2017 (1) SA

25 (SCA); Volcafe Ltd v Compania Sud Americana de Vapores SA (trading as “CSAV”’) [2016]
EWCA Civ 1103; [2018] UKSC 61.

27
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ve gemide miirettebat kaynakli insan ve gida atiklarinin ¢evresel etkilerine iliskin
birgok farkli uluslararast bulunmaktadir. Bu anlagsmalar baglaminda
diizenlemelere baktigimizda, Tiirkiye’nin de tarafi oldugu ve alt1 ayr1 ekten
olusan Denizlerin Gemiler Tarafindan Kirletilmesinin Onlenmesine Dair
Uluslararasi Sozlesme’nin (MARPOL) Ek V’in 10.2 diizenlemesinde

“100 gros ton ve lizerindeki her gemi, 15 veya daha fazla kisi tagima
sertifikasina sahip her gemi ve sabit veya yiizer platformlar, miirettebatin
takip edecegi bir ¢Op yoOnetim plani tagimalidir. Bu plan, ¢oplerin
azaltilmasi, toplanmasi, depolanmasi, islenmesi ve imhast icin yazil
prosediirler icermelidir ve gemideki ekipman kullanimini da icermelidir.
Ayrica plant uygulamaktan sorumlu kisi veya kisileri belirlemelidir. Boyle
bir plan, IMO tarafindan gelistirilen kilavuzlara dayandirilmali ve
miirettebatin ¢alisma dilinde yazilmahidir”

ibaresi bulunmaktadir.

Denizde tehlikeli maddelerin tasinmasi, oncelikli olarak iki farkli IMO
diizenlemesi ile diizenlenmektedir. Bunlardan biri, gemi ve personelin
giivenligini saglamayr amacglayan Denizde Can Emniyeti Uluslararasi
Sozlesmesi (SOLAS), digeri ise denizcilikten kaynaklanan kirliligi dnlemeye ve
kontrol altina almaya odaklanan MARPOL sozlesmesi olarak karsimiza
cikmaktadir.

Ayrica 1 Temmuz 1986’dan sonra insa edilen ve sivi dokme yiik tasimayi
amaglayan tiim gemiler, IBC Koduna® uymakla da miikellef kabul
edilmektedirler. Daha eski gemiler i¢in, Dokme Halde Tehlikeli Kimyasallar
Tastyan Gemilerin Ingasi ve Donatimi Igin Kod (BCH Kodu) kapsaminda
esdeger diizenlemeler bulunmaktadir. IBC Kodu, sivi dokme yiiklerin giivenli
bir sekilde tasinmasi ig¢in uluslararasi bir standart sunmaktadir. MARPOL
So6zlesmesi’nin uygulanmasiyla birlikte, IBC Kodu MARPOL Ek II altinda
zorunlu bir gereklilik olarak kabul edilmistir. Bu kod, MARPOL Ek II
kapsaminda yer alan maddeleri listeler, iirinlerin ait oldugu siiflan belirtmekte
ve kimyasallarin sivi dokme olarak tagmirken takip edilmesi gereken yap1 ve
isleme gerekliliklerini icermektedir. Gemiler, Tip 1, 2 veya 3 olarak
siflandirilmaktadirlar.®® Bu smiflandirma, MARPOL’a gore hangi iiriin

29 Tehlikeli kimyasal ve zararli sivi maddelerin toplu olarak deniz yoluyla giivenli bir sekilde

taginmasina iliskin usul ve esaslari igeren diizenleme.

International Maritime Organization (IMO), International Code for the Construction and
Equipment of Ships Carrying Dangerous Chemicals in Bulk (Legislation, International
Maritime Organization 2014) pt 2.1.2.

30
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kategorilerinin (X, Y, Z) tagiabilecegini belirlemektedir. Tip 1 gemiler, bir olay
durumunda genel hasar riski en yiiksek olan dirlinleri tasimak {izere
sertifikalandirilmistir. Bu gemiler, daha ciddi kazalar1 Onlemek ve yiik
tanklarinin biitiinligiinii korumak amaciyla tasarlanmalidir. IBC Kodu ayrica,
belirli iiriinler i¢in kullanilacak tank tiirlerini tanimlar ve boylece hasar, sizinti
ve diger beklenmedik olaylar riskini en aza indirmeyi amaglar.*'

IBC Kodunun 17. boliimiinde listelenen tiim maddelerin smiflandirilmasina
dayanarak, her yil Deniz Cevresinin Bilimsel Korunmasi Uzmanlar Grubu
(GESAMP) tarafindan bir risk profili derlenmektedir.**> Bu profilde, her madde
on u¢ farkli kategoriye gore tamimlanmaktadir. bu tanimlar hem sayisal
derecelendirmeleri hem de niteliksel agiklamalar1 igermekte ve iiriinlerin
siiflandirilmasinda kullanilmaktadir.*> GESAMP tarafindan gerceklestirilen
risk degerlendirmesi, Kiiresel Harmonize Sistem (GHS) ve Avrupa’daki karsiligi
olan Kimyasallarin Kaydi, Degerlendirilmesi, Izni ve Kisitlanmasi ile uyumlu
gelismektedir.** Segilen kategoriler ve degerlendirme sistemleri hakkinda daha
fazla bilgi, en giincel GESAMP raporunda yer almaktadir.’> Ozetle, bu
kategoriler taginan iiriinlerin kargo ve yikama sular ile biyobirikim potansiyeli,
toksisitesi ve insan sagligi ile deniz ¢evresine yonelik riskler olugturmaktadir.

MARPOL? tarafindan kapsanan maddeler, X, Y, Z veya Q yani diger maddeler
olarak siniflandirilmaktadir. Tablo 1°de bu siniflandirmaya yer verilmistir.

Tablo 1. S1v1 dokme yiik olarak taginan iiriin kategorilerinin tanimlari

KATEGORI MARPOL EK II DUZENLEMESI 6°YA GORE TANIMI

Tank temizligi veya debalast islemleri sirasinda denize bosaltildiginda, deniz
kaynaklarina veya insan sagligina biiytik bir tehlike arz ettigi kabul edilen ve bu
nedenle deniz ortamma bosaltimmnin yasaklanmasini gerektiren zararli sivi
maddeler.

31 IMO, 2014, part 4.1.

32 GESAMP, GESAMP Composite List 2019 (Technical Report, GESAMP 2019).

33 MARPOL Ek 11, Ek L.

3% REACH, Guidance on Information Requirements and Chemical Safety Assessment Chapter

R.10: Characterisation of Dose [Concentration]-Response for Environment (European

Chemicals Agency, 2008) <https://echa.europa.eu> accessed 20 November 2024.

35 Thomas Hofer ve digerleri, Revised GESAMP Hazard Evaluation Procedure for Chemical
Substances Carried by Ships No 64, 2nd edn (Technical Report, International Maritime
Organization 2013).

36 MARPOL Annex II / Regulation 6.1.
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Tank temizligi veya debalast islemleri sirasinda denize bosaltildiginda, deniz
kaynaklarina veya insan sagligina tehlike arz ettigi ya da deniz olanaklarina veya
Y diger yasal kullanimlara zarar verebilecegi kabul edilen ve bu nedenle deniz
ortamina bosaltimin miktar1 ve kalitesine smirlama getirilmesini gerektiren
zararli sivi maddeler.

Tank temizligi veya debalast islemleri sirasinda denize bosaltildiginda, deniz
kaynaklarina veya insan sagligina kiiciik bir tehlike arz ettigi kabul edilen ve bu
nedenle denize bosalttmin miktar1 ve kalitesine daha az siki kisitlamalar
getirilmesini gerektiren zararli stvi maddeler.

Uluslararas1 Dékme Kimyasal Kodu’nun 18. boliimiindeki kirlilik kategorisi
stitununda “Diger Maddeler” olarak belirtilen ve diizenleme 6.1°de tanimlanan
X, Y veya Z kategorilerine girmedigi, ¢iinkii su anda tank temizligi veya debalast
islemleri sirasinda denize bosaltildiginda deniz kaynaklarma, insan sagligina,
deniz olanaklarina veya diger yasal kullanimlara zarar vermedigi diisiiniilen
maddeler. Sadece “diger maddeler” olarak anilan maddeleri igeren sintine veya
balast suyu veya diger kalmtilar ya da karisimlar, bu Ek’in herhangi bir
gerekliligine tabi olmayacaktir.

* Tanimlar MARPOL Ek II yonetmeligi Madde 6’ya dayanmaktadir.

MARPOL Ek II’'ye gore bu sekilde siniflandirilmayan sivilarin deniz yoluyla
taginmasina izin verilmemektedir ve bu maddelerin bosaltimi tamamen
yasaklanmistir.’” Bu yasak, tank temizleme kalintilar1 ve balast suyunu da
kapsamaktadir.®® MARPOL’a gére, gemilerle tasinan tim sivi maddeler,
paketlenmis mallar i¢in Uluslararasi Deniz Tehlikeli Mallar Kodu’na (IMDG
Kodu) veya sivi dokme halde tagman mallar i¢in Tehlikeli Kimyasallari Dokme
Olarak Tasiyan Gemilerin Insast ve Donatimi I¢in Uluslararas: Kodu’na (IBC
Kodu) uygun olarak smiflandirilmasini gerekli kilmaktadir.*

Farkli s1tvi dokme yiik kategorilerini tasiyan farkli tipteki gemiler, bosaltim
sonras1 farkli diizenlemelere tabi tutulmaktadir. Gemi tiplerine gore bosaltim
sonras1 diizenlemelere Tablo 2°de yer verilmektedir.

Tablo 2. MARPOL EK II'ye gére Insa Yili ve Yiik Kategorisine Bagli Olarak
Izin Verilen Kalinti Hacmi ve On Yikama Gereksinimleri

1TEMMUZ | 10CAK
llgsEg,“ll)\j[&Z 1986 VE 1 2007°’DEN
. MARPOL EK | . OCAK 2007 SONRA
KATEGORILER I Olzlc)ng\?A ARASINDA INSA
GEMILER INSA EDILEN | EDIiLEN
GEMILER | GEMILER

37 MARPOL Annex II / Regulation 6.3.
3 MARPOL Ek I, Reg. 13.1.3.
3% MARPOL Ek II.
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300 L (+50 L)
kalint1 tank
basina. On
yikama zorunlu;
o6n  yikamadan
sonra en fazla
%0.1 (agirlikca)
kalint1 kalabilir.

100 L (+50 L)
kalint1 tank
basina. On
yikama zorunlu;
6n  yikamadan
sonra en fazla
%0.1 (agirlikga)
kalint1 kalabilir.

75 L kalint1 tank
basina. On
yikama zorunlu;
o6n  yikamadan
sonra en fazla
9%0.1 (agirhik¢a)
kalint1 kalabilir.

Y
(KATISAN/YUKSEK
VISKOZITELI)

300 L (+50 L)
kalinti tank
basina. On
yikama zorunlu.

100 L (+50 L)
kalinti tank
basina. On
yikama zorunlu.

75 L kalint1 ta_r}k
basina. On
yikama zorunlu.

300 L (+50 L)
kalinti tank
basina. On
yikama
ZORUNLU
DEGIL.

100 L (+50 L)
kalint1 tank
basina. On
yikama
ZORUNLU
DEGIL.

75 L kalint1 tank
basina. On
yikama
ZORUNLU
DEGIL.

900 L (+50 L)
kalinti tank
basina. On
yikama
ZORUNLU
DEGIL.

300 L (+50 L)
kalint1 tank
basina. On
yikama
ZORUNLU
DEGIL.

- On ykama
ZORUNLU
DEGIL.

Tablo 2°den de goriilecegi lizere X sinifi maddeleri igeren depolama tanklarinin,
bosaltimdan sonra tiim tankin yikanmasi ve orijinal maddenin
konsantrasyonunun %0.1’in altina diismesi (agirlik¢a) gereken bir 6n yikamadan
(prewash) gegmesi gerekmektedir. On yikamadan elde edilen tiim yikama suyu
(slop), kiytya pompalanmali ve geminin limandan ayrilmasina izin verilmeden
once bertaraf edilmesi gerekmektedir.*® flgili otorite veya operatér, &n
yikamadan ¢ikan yikama suyunu yonetmekle yiikiimliidiir. Hiikiimlerine gore,
katilagan veya yiiksek viskoziteli olarak tanimlanan Y smifi maddeler iceren
tanklar i¢in de 6n yikama zorunlu kabul edilmektedir. X veya Y sinifi maddelerin
katilagan ya da katilagmayan maddeler olup olmadigina bagl olarak, 6n yikama
rutinlerinde bazi farkliliklar bulunmaktadir.*! Ornegin, X smfi iiriinler igin
minimum yikama dongtisii sayis1, Y sinifi iiriinlere gore iki kat fazladir ve sadece
X smifindaki katilagsmayan maddeler icin tankin i¢ yilizeylerinin tamaminin
yikanmas1 gerekmektedir. = Eger bosaltim, P&A kilavuzunda belirtilen

40 MARPOL Ek II (Reg. 1.15.1 ve Reg. 1.17.1).
41 MARPOL Ek II, Ek VI.
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prosediirlere uygun olarak gergeklestirilmemigse, 6n yikama yapilmasi zorunlu
goriilmektedir.*?

Gemi, 6n yikama gereksinimlerinden muafiyet talep edebilir; eger depolama
tanki oOnceki yiikle uyumlu baska bir yiikle doldurulacaksa, gemi tank
temizliginin denizde degil bir sonraki limanda yapilacagi garanti ediyorsa veya
son yiik kalintilar1 havalandirma yoluyla atilmast miimkiinse geminin sonraki
yiikii almak {izere yola ¢ikmasina izin verilebilmektedir.*

Bununla birlikte MARPOL Ek I’de, petrol tiirevi yiiklerin yikama sularinin nasil
seyreltilerek denize basilacagi anlatilmaktadir. MARPOL Ek II’de ise kimyasal
yiiklerin yikama sularinin hangi sartlarla ve nasil denize bosaltilacagi ve bu
yiiklerin kategorilerine gore nasil islem gorecegi aciklanmaktadir. MARPOL
kurallarina gore, kimyasal gemi tankinda tahliyeden sonra en fazla 75 litre yiik
kalintis1 kalabilmektedir.** Bu kalinti, kurallar geregi, kiyidan 12 mil agikta,
gemi 7 knot hizla seyrederken ve 25 metre su derinliginden fazla bir derinlikte,
geminin tank yikama devresi (underwater discharge line) aracilifiyla yikama
suyuyla birlikte denize bosaltilmaktadir. Eger geminin yirmi tanki varsa,
toplamda bir bucuk ton yiik tortusu kimyasal denize karigmaktadir. Bu gemi
yilda on sefer yapiyorsa, yilda on bes ton kimyasal yikamalar sirasinda denize
bosaltilmaktadir.*® Diinya ¢apinda 5000 DWT iizerinde 80.000’den fazla gemi
bulunmakta olup bunlarin yaklasik %25’1 s1iv1 dokme yiik tagiyan tankerlerden
olusmakta ve her yil yiiz milyonlarca ton sivi dokme yiik tasmmaktadir. Sivi
dokme yiik, gemilerde sabit depolama tanklarina pompalanan ve bosaltilan
iiriinleri ifade etmektedir. Giiniimiizde ytik tanklar1 ¢gogunlukla mineral yaglar ve
petrol iiriinleri ile doludur, ancak kimyasal {irlinler, bitkisel yaglar ve hayvansal
yaglar da bu sekilde tasinmaktadir.*®

Tank temizligi, gemilerin yiik tiirlerini degistirdigi durumlarda gergeklestirilir.
Uriin ve kimyasal tankerler, ayn1 anda farkli sivi iiriinleri tasiyacak sekilde
tasarlanmig olup, esnek bir iiriin isleme kapasitesine sahiptir. Kontaminasyonu

4 MARPOL Ek II, Reg. 13.7.1.2.

4 MARPOL Ek I, Reg. 13.4.

44 MARPOL Annex II / Regulation 12 Pumping, piping, unloading arrangements and slop tanks
/ Page 21.

International Maritime Organization (IMO), Regulation 13: Control of Discharges of Residues
of Noxious Liquid Substances (Page 23).

Milja Honkanen, Jani Hékkinen and Antti Posti, ‘Assessment of the Chemical Concentrations
and the Environmental Risk of Tank Cleaning Effluents in the Baltic Sea’ (2013) 12 WMU
Journal of Maritime Affairs 161.

45
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onlemek amaciyla, tanklar yeni bir iiriin yiikklenmeden once bosaltilmasinin
ardindan temizlenmelidir. Operasyonel tank temizligi, biliyiik miktarda yikama
suyu Uretir ve bu su ya limanda toplanir ya da denize bosaltilir. Bu temizlik
islemleri, IMO nun “Gemilerden Kaynaklanan Kirliligin Onlenmesine Dair
Uluslararast Sézlesmesi” (MARPOL 73/78) Ek 1 ve II’de belirli Olgiide
diizenlenmistir. Ancak mevcut diizenlemeler belirsizdir ve tank temizleme
islemleri sonucu deniz ortamina ne kadar yikama suyu bosaltildigini gosteren net
istatistikler bulunmamaktadir.

Bununla birlikte, deniz ortamina yapilan bir bosaltimin etkisi, maddenin
konsantrasyonuna ve toksisitesine baglidir. Bosaltimin etkisi, yilin zamanina ve
maruz kalan organizmalara gore de degisiklik gosterebilir. Bir bosaltimin deniz
ortaminda olumsuz bir etki yaratma olasiligin1 gostermek i¢in yaygin olarak
kullanilan bir yontemde, tahmin edilen ¢evresel konsantrasyonu (PEC)
hesaplamak ve bunu, tahmin edilen etkisiz konsantrasyonla (PNEC)
karsilastirma yolu izlenmektedir.*’

PEC

R = Denklem 1
PNEC

Denklem 1°’de R, PEC ve PNEC arasindaki orani ifade etmektedir. Eger R > 1
ise, bu durum bosaltimin deniz ortam {izerinde olumsuz bir etkisi olabilecegi
anlamima gelmektedir. PNEC degerleri, genellikle laboratuvarda yapilan, bir
seferde tek bir madde kullanilarak gergeklestirilen toksisite testlerine
dayanmaktadir. Bu nedenle, kullanilan PNEC degerlerinin gbzden gegirilmesi ve
gerekirse giivenlik faktorii (GF) kullanilmasi Onerilmektedir. GF’nin degeri,
farkli tiirdeki organizmalar {izerinde yapilan calisma sayisina bagl olarak
belirlenmektedir.*® Eger yalmzca akut toksisite testleri mevcutsa®, PNEC
degiskenini en az GF degeri olan 1000 ile bdlme yapilmasi Onerilmektedir.
Yapilan calisma sayis1 arttik¢a, gerekli GF degerinin azalmasi beklenmektedir.

Benzer bir sinir degeri olan Cevresel Kalite Standardi (CKS), su, tortu, belirli bir
kirletici veya Kkirletici karigimmin insan sagligt ve c¢evreyi korumak igin

47 REACH <https://echa.europa.eu> 2020.

48 European Chemicals Bureau, Technical Guidance Document on Risk Assessment in Support

of Commission Directive 93/67/EEC on Risk Assessment for New Notified Substances,
Commission Regulation (EC) No 1488/94 on Risk Assessment for Existing Substances,
Directive 98/8/EC of the European Parliament and the Council Concerning the Placing of
Biocidal Products on the Market, Part II (2003).

49 REACH. <https://echa.europa.eu> 2020.
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asilmamasi1 gereken konsantrasyonunu tanimlamaktadir.”® Avrupa Komitesi
(EC, 2000: Madde 2, bent 35)’e gore, CKS degerleri, deniz alanlarinin iyi
kimyasal durumu ve iyi ¢evresel durumu saglayip saglamadigini incelemek ve
planlama amaglart dogrultusunda asir1 bosaltimlarin ¢evreye verilmesini
engellemek icin kullanilmaktadir. PNEC degerlerinin  hesaplanmasinda
kullanilan veriler, CKS’nin belirlenmesinde de kullanilmakta ve bu degiskenler
genellikle paralel olarak kullanilmaktadirlar. EC (2003)’e gore; bosaltim
sonrasinda yakindaki ylizey sularindaki yerel konsantrasyon (k) degeri
hesaplanmasina Denklem 2’de yer verilmistir.’'

c= ﬁ Denklem 2
Denklem 2’de Koc, maddenin suya ve organik maddeye olan afinitesini
tanimlayan bir bolme katsayisini, SM suyun siispansiyon halindeki madde
konsantrasyonunu ve DF, bosaltimin gerceklestigi yere bagl olarak degisen bir
seyrelme faktoriinii ifade etmektedir.

Bu noktada geminin denizde su ile yikanmasi halinde olusturacag kirlilik
hesaplamasinin birkag 6rnegine asagida yer verilmistir.

Yirmi tankli bir kimyasal gemi Standard grade yikamada 26,1 ton, wallwash
grade yikamada 72,5 ton karbon salimimi yapar. Eger bu gemi yilda on sefer
yapiyorsa tank yikamasit sebebiyle yillik 261-725 ton CO2 salinimi
yapmaktadir.*?

Ornek 1 Wallwash Grade Yikama:** Gemi 20.000DWT ebadinda, 20 adet krom
tanki olan bir kimyasal tankerdir. Bir dnceki ylikii Palm Oil, Bir sonraki Yiikii
ise Methanol’diir. Yikamada VLSFO kullanirsa; Giinliik 4,5ton ila Ston yakit
tiiketilir. Yikama 5 giin siirer (3,5giin sicak su (70-75C) ile yikama, 0,5giin DI
rinsing, 1 giin kurutma i¢in havalandirma sart1 ile

Sgiin x Ston = 25ton x 2,9 = 72,5 ton CO2 salinimu yapar.

0" Directive 2000/60/EC of the European Parliament and of the Council of 23 October 2000
establishing a framework for Community action in the field of water policy [2000] OJ L327/1.

EC. Technical Guidance Document on Risk Assessment in support of Commission.
Bu hesaba bos sefer yaparken tirettigi carbon miktar1 eklenmemistir.

Ornekte yakit sarfiyatina geminin seferini yaparken pervanesini déndiirmek igin harcadig
yakit miktar1 hari¢ tutulmustur. Yikamay: yaptigi bolgedeki hava kosullarmma ve hava
sicaklifina gore ve geminin jeneratdrlerinin performansina goére degerler degisiklik
gosterebilir.

51
52

53
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Yikamada MGO kullanirsa***;

Dizel yakitin iirettigi enerji VLSFO dan daha diisiik oldugu icin gereken su
sicakligina ulasabilmek igin giinliik 5 ton ila 6 ton kullanmaktadir.

Sgiin x 6ton =30ton x 3,2 = 96 ton CO2 salinimu yapar.

***ECA bolgelerinde dizel kullanilmasinin sebebi daha diigiik stilfiir
igermesidir.

Ornek 2 Standart Grade Yikama: Ayni gemi, bir dnceki yiikii aygigegi yag, bir
sonraki yiikii Urea amonyum Nitrat ise,

Giinliik 2,5 ton ila 3 ton yakit tiiketilir. Yikama 3 giin siirer (2 giin 1lik su (30-
35C) ile yikama,1 giin kurutma i¢in havalandirma siiresini harcayacaktir).

Yikamada MGO kullanirsa;

Diesel yakitin tirettigi enerji VLSFO’dan daha diisiik oldugu i¢in gereken su
sicakligina ulasabilmek igin giinliik 3 ton ila 4 ton kullanmaktadir.

3giin x 4ton =12ton x 3,2 = 38,4 ton CO2 salinimi yapar.

Emisyon hesaplamalarima dair daha detayli 6rnek sunmak gerekirse, 6rnegin
3000 GT’luk bir geminin iki Avrupa limani arasindaki yakat tiiketimi (yikama
yapmadan), Avrupa Birligi sinirlart iginde tagman yiik miktar1 ve buna bagh
olarak salinacak sera gaz1 emisyonlarini hesaplayabiliriz.

Ornek 3 Sadece Sefer Yapmak i¢in Salman Sera Gazi:

Yiikleme Limani: Rotterdam, NL

Tahliye Liman1: Hamburg, DE

Yakit Tiiketimi: 10ton/sefer(MGO)

Tasman Yiik miktart: 3000ton/sefer

Kat ettigi mesafe: 300 Nm

Transport Work: Tasinan yiik miktar1 x Katettigi Mesafe =900.000 ton x Nm
CO2 emisyon faktorii:3,206

CH4 emisyon faktorii: 0,00005
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N20 emisyon faktorii: 0,00018

Buna gore, 3000 GT’luk geminin mevcut sefer icerisindeki emisyonlar1 su
sekilde hesaplanabilmektedir:

C0O2=10x 3,206 = 32,06 ton CO2
CH4 =10 x 0,00005 = 0,0005 ton CH4
N20=10x 0,00018 = 0,0018 ton N2O

Bu durumda, geminin tagmman yik basina emisyonlart su sekilde
hesaplanabilmektedir:

CO2=(10x3,206) /900.000=35,62g CO2/ton yiik
CH4= (10x0,00005) /900.000=0,00055g CH4/ton yiik
N20= (10x0,00018) /900.000=0,002g N20O/ton yiik

Tiim bu ornekler ve kalinti sinir degerlerinin izin verilen Sl¢iisiiniin 75 LT
oldugu (Tablo 2) ortamda deniz kirliliginde kargo tasimasinin énemli bir rolii
oldugu goriilmektedir. Diger taraftan yiik tagimacigi i¢in kiralama hizmeti sunan
armatdr ve kiralayan firma i¢in de zaman kavraminin 6nemi incelenen dava
dosyalarinda goriilmistiir. Bu sebeplere dayanarak dnerilen covertainer olarak
adlandirilan ve bu caligmada tanitilacak olan sistem bir ¢oziim Onerisini
icermektedir.

II. DENIZ TASIMACILIGI iCiN ONERILEN COVARTAINER
TASIMACILIK SiSTEMINE BAKIS

Uluslararasi deniz tagimaciligy, kiiresel ticaretin en kritik bilesenlerinden biridir
ve bu bilesen seyir emniyeti ve deniz g¢evresinin korunmasini tesvik eden
diizenlemeler ile siki bir sekilde denetlenmektedir. Bu diizenlemelerin en
onemlileri arasinda IMO tarafindan olusturulan SOLAS, MARPOL, IMDG ve
IBC Kodlar1 bulunmaktadir. Bu diizenlemeler, gemilerin gilivenli
operasyonlarin1 ve g¢evresel uyumluluklarimi saglamak {izere tasarlanmigtir.
Ancak, bu sistemlerin operasyonel ve gevresel bazi sinirlamalart bulunmaktadir;
ozellikle, tank temizleme stirecleri nedeniyle gemilerin limanlarda uzun siire
beklemesi sik¢a karsilagilan bir dizi tahkim davasmma konu olmus ve bu
davalardan 6rnekler bu makalenin ikinci boliimiinde yerini almustir.
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Kimyasal tankerlerde yiik bosaltimindan sonra, MARPOL Annex II’ye gore
tanklarin,  tagman  kimyasal maddelerden tamamen  armdirilmasi
gerekmektedir.”* Bu siirecte tanklarin yikanmas sirasinda ortaya ¢ikan atik su,
gemilerden Open Sea ya da Special Area olarak tanimlanan bolgelerde belirli
sartlara bagli olarak denize bosaltilmaktadir. Ancak bu islem, kalintilarin denize
bosaltilmasi, deniz yasamina zarar vererek biyolojik c¢esitliligi olumsuz
etkileyebilmektedir. Ozellikle toksik kimyasallarm su kolonunda yayilmast,
deniz canlilarinin sagligim tehdit edip ve ekosistem dengesini bozmaktadir.
Ayrica gemi ambarindaki yiik kalintilar1 deniz ticaretinin zarar gérmesine yol
acmaktadir.”

Covertainer sistemi, tank temizleme islemlerine duyulan ihtiyaci tamamen
ortadan kaldiran yenilikgi bir tagimacilik yontemidir. Bu sistemde, dokme yiikler
elastik torbalar iginde taginmakta ve bdylece geminin tanklarinin kirlenmesi
engellenmektedir. MARPOL Annex I[I’ye gore, kimyasal tankerlerde yiik
bosaltim1 sonrasinda tanklarin kalintisiz hale getirilmesi zorunludur. Mevcut
uygulamalarda bu zorunlulugun yerine getirilmesi i¢in tanklarin yikanmasi hem
operasyonel gecikmelere hem de ¢evresel kirlilige yol agmaktadir. Covertainer
sistemi ise, bu siireci ortadan kaldirarak karbon salinimini ve kimyasal atik
olusumunu minimuma indiren bir ¢6ziim sunmaktadir. Calismanin bu
boliimiinde sistemin tanitim1 ve 6ne ¢ikan 6zellikleri ile geleneksel kargo sitemi
ile karsilastirilmasina yer verilmistir.

1. Covartainer Tasimacilik Sisteminin Temel Hukuki Diizenlemeler
Cercevesinde Incelenmesi

Kimyasal yiiklerin giivenli tasinmasimi diizenleyen IBC Kodu, tagman yiiklerin
cevreye zarar vermemesi ve gemi yapisimin bu yiikleri gilivenli sekilde
tagiyabilmesi icin gerekli standartlar1 belirlemektedir. Covertainer sisteminde
yiik, gemi tankina dogrudan temas etmemekte olup, geleneksel yikama ve
temizlik prosediirleri gegerliligini yitirmektedir. Bu durum, yiik kalintilarmin
gemi tanklarinda birikmesini Onlemekte ve c¢evresel riskleri en aza
indirgemektedir. Yiiklerin torbalar iginde taginmasiyla, yikama ihtiyacinin
ortadan kalkmasi, c¢evresel kirliligin Oniine gecilmesine ve operasyonel
verimliligin artirilmasina katkida bulunmaktadir. Deniz tagimaciligi sektoriinde
kullanilan  mevcut  sistemlerin  ¢evresel ve  operasyonel etkileri
degerlendirildiginde, dokme yiik tasimaciliginin bazi dezavantajlar barindirdigi

3 MARPOL Annex II, Chemical Tanker Requirements.
55 Baughen, 217-250.
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goriilmektedir. Gemiler, tank temizligi ve yikama sonrasi limandan bos olarak
ayrilmak zorunda kalabilmekte ve bu durum, sadece operasyonel verimliligi
diistirmekle kalmayip, karbon emisyonlarinin artmasina da neden olmaktadir.
Covertainer sistemi ise tank yikama iglemi ve buna bagli operasyonel maliyetleri
ortadan kaldirarak, gemilerin her seferde yiiklii isletilmesini saglamakta ve bu
durum lojistik verimliligi artirmaktadir. Yiiklerin torbalar i¢inde taginmasi, gemi
tanklarmin siirekli temizlenmesi ve kontrol edilmesi gerekliligini ortadan
kaldirmakta, bu sayede hem operasyonel maliyetler diigmekte hem de ¢evresel
etkiler minimuma indirilmektedir. Mevcut dokme yiik tagimaciliginin ¢evresel
etkileri incelendiginde, kimyasal yikama kalmtilarinin denize bosaltilmasimin,
deniz ekosistemleri iizerinde geri doniisii olmayan =zararlara yol acgtif1
anlagilmaktadir. MARPOL, bu tiir bosaltimlarin gevresel etkisini azaltmay1
hedeflemekteyse de diinya genelinde faaliyet gosteren binlerce kimyasal
tankerin yikama sulari, deniz yagamini olumsuz etkilemeye devam etmektedir.
Styrene monomer ve phenol gibi kimyasallar deniz ortamma karigtiginda
mikroplastik olusumunu tetiklemekte ve bu maddeler uzun vadede deniz
canlilarmin saghgm tehdit etmektedir. Covertainer sistemi, yliklerin torbalar
icinde taginarak ¢evreye dogrudan temasini 6nledigi i¢in bu tiir kirlilik risklerinin
azaltilmasini saglamaktadir.

Dokme yiik tagimaciliginda karsilagilan bir diger zorluk, gemi stabilitesinin
korunmas1 ve yiiklerin giivenli bir sekilde tasimmasidir. Dokme yiik gemileri,
yikama islemleri sonrasi tanklarin kurutulmasi ve yeni yiikleme Oncesi
temizlenmesi gerekliligi nedeniyle zaman ve maliyet a¢isindan biiyiik yiikler ile
karsilagmaktadir. Covertainer sistemi, yliklerin torbalar i¢inde taginmasini ve
torbalarin geminin i¢ yapisina uygun bir sekilde yerlestirilmesini saglamakta,
boylece gemi stabilitesini koruyarak gilivenli bir tagima imkani sunmaktadir. Bu
sekilde, gemi her seferde hem yiiklii olarak seyir yapabilmekte hem de
operasyonel verimlilik artirilmaktadir. Covertainer sisteminin konteyner
tagimaciligi ile karsilastirildiginda, bu sistemin diger tasimacilik yontemlerine
kiyasla c¢evresel ve operasyonel avantajlar sundugu gozlemlenmektedir.
Konteyner tagimaciligi, yiikleri izole eden ve giivenli tagima olanagi sunan bir
sistem olmasina ragmen, konteynerlerin biliyiikliigii ve tasima kapasiteleri
stirlidir. Biiylik hacimli ve siv1 yiiklerde konteyner sistemi pratik bir ¢dziim
olmaktan c¢ikmaktadir. Covertainer sistemi, konteyner tagimaciliinin
avantajlarim1 genisleterek, daha biiyiik hacimli yiiklerin taginmasimi miimkiin
kilmakta ve esnek torbalar sayesinde operasyonel verimliligi artirmaktadir. Ayni
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zamanda, torbalarin hafif ve esnek yapisi, cevresel etkileri azaltarak
stirdiirtilebilir bir tagima imkan1 sunmaktadir.

SOLAS, denizcilik sektoriinde gilivenlik standartlarinin - korunmasi  ve
iyilestirilmesine yonelik en 6nemli diizenlemelerden biridir. Bu s6zlesme, deniz
tagimaciliginda kullanilan ekipman ve prosediirlerin, denizcilerin giivenligini ve
saghigim koruyacak sekilde tasarlanmasimi zorunlu kilmaktadir. Covertainer
sisteminde yiik, gemi tanki ile dogrudan temas etmedigi icin, tank temizleme ve
yikama iglemleri sirasinda olusabilecek kapali alan riskleri ve is kazalar biiyiik
ol¢lide onlenmektedir. Geleneksel sistemlerde, tank yikama sonrasi personelin
tank icine girerek elle temizleme yapmasi gerekebilmektedir. Bu siirecler,
SOLAS gereklilikleri dogrultusunda is sagligi ve giivenligi acisindan yiiksek risk
tagimakta olup, personelin giivenligi icin biiylik bir tehdit olusturmaktadir.
Covertainer sisteminin bu riski ortadan kaldirmasi, SOLAS standartlar ile
tamamen uyumlu bir uygulama olarak degerlendirilmesine olanak tanimaktadir.

Doékme Halde Tehlikeli Kimyasallar1 Tasiyan Gemilerin insa ve Techizati
Hakkinda Uluslararas1 Kod (IBC Kodu), kimyasal yiiklerin giivenli taginmasi ve
bu yiiklerin ¢evresel etkilerinin minimize edilmesi amaciyla diizenlenmistir. IBC
Kodu, kimyasal yiiklerin tagmacagi tanklarin yapisal 6zellikleri ve yiiklerin
giivenli bir sekilde elleclenmesi igin gerekli oOnlemleri belirtmektedir.
Covertainer sistemi, geminin yapisal Ozelliklerini degistirmeden mevcut
tanklarin kullanimini optimize etmekte ve elastik torbalarla yiiklerin tasinmasini
saglamaktadir. Bu sayede, geminin stabilitesi korunmakta ve yiiklerin giivenligi
saglanmaktadir. Covertainer sistemi, IBC Kodu’nun gereklilikleri dogrultusunda
yiiklerin ¢evreye zarar vermeden taginmasini miimkiin kilmakta, boylece hem
cevresel hem de operasyonel agidan giivenli bir tagima ortami1 yaratmaktadir.

Denizyolu ile tasman tehlikeli maddelere iliskin uluslararasi diizenlemeleri
igeren IMDG Kodu, bu tiir maddelerin giivenli bir sekilde taginmasi i¢in gerekli
kurallan ortaya koymaktadir. Covertainer sisteminde, her bir elastik torba yiikiin
niteligine uygun olarak tasarlanmakta ve takip edilebilir seri numaralan ile
izlenebilir hale getirilmektedir. Tehlikeli maddelerin taginmasi sirasinda her bir
torbanin sertifikalandirilmasi, sigorta policelerinin diizenlenmesi ve rutin
denetimlerinin yapilmasi IMDG Kodu ile uyumlu bir tagima sisteminin temel
unsurlarin1  olugturmaktadir. Bu sistem, tehlikeli yiiklerin tasinmasinda
kullanilan mevcut prosediirleri gelistirmekle kalmayip, ¢evresel ve operasyonel
giivenligi artirmaktadir. Covertainer sistemi, deniz tagimaciliginda sorumluluk
ve operasyon slireclerini de yeniden yapilandirmaktadir. Yiiklerin elastik
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torbalar iginde taginmasi, gemi sahibinin sorumluluk alanini sinirlandirmakta ve
yiiklerin tasinmasi ile ilgili olarak {giincli taraflarin (6rnegin, pompa
firmalarinin) devreye girmesine olanak tanimaktadir. Bu yaklasim, geminin
yiikleme ve tahliye operasyonlarinda sorumluluk paylagimini miimkiin kilmakta,

bu da charter partilerde (navlun soézlesmelerinde) yeni diizenlemeler
gerektirmektedir. Pompa firmalarmin  ve liman yetkililerinin  tagima
siireclerindeki  sorumluluklarinin  belirlenmesi ve bu firmalarin  P&I

sigortalarinin bulunmasi gerekliligi, Covertainer sisteminin hukuki altyapisinin
Oonemli bir pargasini olusturmaktadir.

Hukuki agidan degerlendirildiginde, Covertainer tagimacilik sistemi, uluslararasi
denizcilik mevzuatlar1 ile uyumlu bir tasima yontemi olarak one ¢ikmaktadir.
MARPOL, SOLAS, IBC ve IMDG gibi diizenlemelerle tam uyum saglarken, bu
diizenlemelerin Gtesinde cevresel ve operasyonel iyilestirmeler sunmaktadir.
Sistem hem ¢evresel kirliligi azaltmakta hem de gemi personelinin giivenligini
artirmaktadir. Covertainer sistemi, mevcut uluslararas1 diizenlemeler ile tam
uyumlu olup, deniz tagimaciligi sektoriinde daha siirdiiriilebilir ve giivenli bir
tasima yontemi olarak hukuki gecerliligini ve uygulanabilirligini ispat
etmektedir. Covertainer sisteminin geleneksel deniz tagimacilifi sitemleriyle
deniz ticaret hukuku baglamindaki karsilastirmali degerlendirmesine Tablo 3’te
yer verilmistir.

Tablo 3. Hukuki Acidan Kargo Sistemlerinin Karsilastirilmasi Tablosu

Kriter Covertainer Geleneksel Dokme | Tanker Konteyner
Sistemi Yiik (Bulk) Sistemi | Tagimacilifi Tasimacihgi
Tank yikama | Dokme yiik Konteyner
ihtiyacini ortadan | gemilerinde sisteminde  yiikler
kaldirdig: icin | kimyasal kalintilar | Kimyasal yiiklerin | kapali ve izole
MARPOL Annex | ytkama  sirasinda | tasinmas:  sirasinda | oldugundan,
1 ve II | denize birakilabilir. | tank kalmtilari, | MARPOL

MARPOL | diizenlemeleri ile | MARPOL belirli  kosullarda | gereklilikleri

Uyumu uyumludur. gerekliliklerini denize bosaltilir. Bu | bakimindan  uyum
Kimyasal karsilamak icin | durum  MARPOL | saglamaktadir;
kalintilari yikama ve | Annex II ile | ancak her
denize seyreltilmis siirhidir. konteynerin tasima
bosaltilmasin bosaltim yapilmasi kurallarma  uygun
onler zorunludur. olmas1 gerekir.
Personelin  tank | Dékme yiik | Tankerlerde, tank | Konteyner
temizleme islemi | gemilerinde  tank | temizleme sisteminde  yiikler
yapmasina gerek | temizleme ve elle | operasyonlari izole oldugu icin

SOLAS . . .

Uyumu kalmaz, bdylece mudahal;w . s1r“as1nda p;rsonelm pefsonel .
kapali alan | gerektirdiginden, is | miidahalesi miidahalesi
riskleri ve is| kazasi riski | gerekebilir. SOLAS | sinirhidir,
kazalar1 minimize | bulunmaktadir. kapsaminda dolayistyla
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edilir. Yiik elastik | Personelin  kapali | giivenlik 6nlemleri | giivenlik agisindan
torbalar  icinde | alanlara girisi | alinsa da kapali alan | avantajhidir.
tagindigi i¢in | zorunludur. riski yiiksektir.
giivenlik
artirllmigtir
Yiiklerin elastik
torbalar  iginde Konteyner
tasmmgsh Dokme yiik Tanke:rlerde, IBC gemilerinde IMDG
geminin < Kodu’na uygun N

e tagimaciliginda, Kodu’na uygun
stabilitesini ) tank tasarimi
koruyarak IBC Kodu’na uygun gereklidir konteyner kullanim1

IBC Kodu | . . olarak tanklarin | 5. ’ zorunludur; ancak

ile giivenli  tasima yapisal  ozellikleri Kimyasal kimyasal yiiklerin

! saglar. IBC | .. . kalintilarin kontroli

Uyumluluk X diizenlenir; ancak . 1. | tasinmasinda
Kodu’na uygun ve bosaltimi belirli

kalintilarin konteynerlarin
olarak . . | kurallar .

tamamen Onlenmesi . sertifikalandirilmasi
tasarlanmig . P gergevesinde . . .

., | miimkiin degildir. ve rutin denetimleri
torbalar ile yapilir. apilir
kimyasal yapir.
kalintilar 6nlenir
Konteyner

Her torba, taginan | Dokme yiik | Tankerlerde taginan | sisteminde her bir
yiikiin niteligine | gemilerinde IMDG | kimyasal yiiklerin | konteynerm IMDG
uygun olarak | Kodu kapsaminda | IMDG Kodu’na | Kodu’na uygun

IMDG kodlanir ve takip | yiikleme ve tasima | uygun sekilde | olarak

Kodu ile edilir. siiregleri denetlenir; | sertifikalandirilmasi | sertifikalandirilmasi

Uvumluluk Sertifikalandirma | ancak yiiklerin | ve izlenmesi | ve taginmasi

yuminti ) ve denetimler | dogrudan gemi | gerekmektedir. gereklidir.  Yiikler
IMDG tankina temas | Ancak yiikler | kapali alanlarda
kurallarina uygun | etmesi  sebebiyle | dogrudan tanklarla | tasindigindan,
yapilir risk artar. temas halindedir. riskler ~ minimize

edilir

2. Covartainer Tasimacilik Sisteminin Avantajlari

Covertainer sistemi, yiiklerin elastik torbalar i¢inde tagmmasini saglar ve bu
sayede gemi tanklarmin kirlenmesini onleyen bir mantik temeline sahip
oldugundan tank yikama islemlerine duyulan ihtiyaci tamamen ortadan kaldirma

avantaji sunmaktadir.

Yikama siireclerinin ortadan kalkmasi, kimyasal

kalintilarin  denize bosaltilmasin1 Onleyecek ve yik gemisi MARPOL
diizenlemelerine uyumlu halde kalacagindan deniz kirliligini ve gevresel riskleri
minimize etme firsat1 da sunmaktadir. Bununla birlikte, The Massalia davast®®
gibi, tank yikama islemlerinin gemi operasyonlar1 {izerinde nasil gecikmelere ve
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cevresel sorunlara yol agabilecegini gosteren bir tahkim davasim da Onleme
potansiyeli tagimaktadir.

Geleneksel sistemlerde, tank temizleme islemleri nedeniyle gemiler limanda
uzun siire bekleyebilir ve bu da demiiraj (gecikme) {icretlerine yol
acabilmektedir. Covertainer sistemi ile bu bekleme siireleri ve ilgili maliyetler
diisiiriileceginden gemilerin limanda bekleme siirelerinin azalmasi, ticari
kayiplar1 ve gecikme iicretlerini minimize etmesi, bu da dzellikle gemi kira
sozlesmeleri agisindan armatorlerin mali risklerini azaltmasi avantajin
sunmaktadir. Bu sistemin kullanilmasi ile 6rnegin, The Eagle Valencia davasi®’,
yiikleme ve tahliye siire¢lerinde yasanan gecikmelerin demurrage 6demelerine
yol acan bir davanin da bertarafini miimkiin kilacagin1 diisindiirmektedir.
Dolayisiyla Covertainer sistemi, bu tiir gecikmeleri ve buna bagli hukuki
anlagmazliklar1 dnleyebilme potansiyelini tagimaktadir.

Covertainer sistemi, deniz ekosisteminin korunmasi agisindan mevcut
diizenlemelerle (MARPOL, IMO Ballast Water Management Convention)
uyumlu goriilmektedir. Tank yikama ihtiyacinin kalkmasi, kimyasal kalintilarin
denize bosaltilmasini ve balast suyu kullanimiyla ilgili cevresel riskleri 6nleme
potansiyelini tagimaktadir. Sistemin, deniz kirliligi ve istilac1 tiirlerin yayilmasi
gibi c¢evresel sorunlar1 azaltma potansiyeliyle deniz yasamimin korunmasina
katki saglanmasi ve gevresel diizenlemelere tam uyumun saglanacag bir sistem
olarak gortilmektedir.

NOR ve demiiraj prosediirlerine uygunluk anlaminda covertainer sistemi,
yikama gerektirmedigi i¢in geminin yiikleme veya tahliye operasyonlarina daha
hizli hazirlanmasim1 saglar. Sabit veya seyyar pompa sistemleriyle de
desteklenebilir. Bu sayede, gecikme yasandiginda demiiraj ticretlerinin minimize
edilmesi miimkiin hale gelir.

Pompa operasyonlar1 ve yiikleme-tahliye siireclerinde esneklik baglaminda
covertainer sistemi ile sabit veya seyyar pompalar kullanilabilir. Bdylece
operasyonel sorumluluklar esneklesir ve yiikleme-tahliye planlar1 daha verimli
sekilde diizenlenebilme potansiyeli sunmaktadir.

Covertainer sistemi, elastik yapisi1 sayesinde gemi tanki zarar gordiigiinde bile
yiikii muhafaza etmeye devam edecek bir tasarrm sunmaktadir. Ornegin, gemi

57 Aet Inc Limited v Arcadia Petroleum Limited (The “Eagle Valencia”) [2009] EWHC 2337
(Comm); [2010] EWCA Civ 713.
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catigmalarinda veya batma durumlarinda torbalar icindeki yiik, ¢cevreye zarar
vermeden korunabilmektedir. Yiik tahliyesi icin ROV veya dalgi¢ kullanimi ile
yik giivenle ¢ikarildiginda ve c¢evre kirliliginin Onlenmesi ¢oziimiinii
beraberinde getirmektedir.

Covertainer sistemi, tank temizligi sirasinda yapilan kapali alan ¢caligmalar1 gibi
riskli islemleri ortadan kaldirmaktadir. Bu da gemi personelinin giivenligi
acisindan biliyllk bir avantaj olarak karsimiza c¢ikmaktadir. Kapali alan
kazalarinin ve bu alanlarda yasanan zehirlenme veya diger saglik sorunlarinin
onlenmesi, SOLAS kurallarina tam uyum saglamasi ve gemi personelinin
giivenligini arttirma noktasinda basar1 potansiyeli sunmaktadir.

Covertainer sistemi, ylikiin gemi tankina degmemesini sagladig i¢in, kimyasal
tortularin ve diger risklerin taginmasi engellemektedir. Sigorta sirketleri ve klas
kuruluslari igin covertainer sistemi ¢evre dostu tagimacilik anlayisi ile bir avantaj
saglamaktadir.

Bugiin diinya ¢evresinde yaklagik 20 milyon adet konteyner bulunmakta, yillik
yaklagik 200 milyon konteyner trafigi yapilmaktadir. Kisacas1 konteyner, yiikii
tagtyabilmek i¢in yilda 10 tur atmaktadir. 1930’larda kullanilmaya baslanilan
konteyner gilintimiizde hala aym Ol¢iilerini korumaktadir. Ancak ne arz ne de
talep o giinlerdeki gibi degildir. Bu talep 2030°da, 2040°da giderek artacagi
ongoriilebilmektedir. Oyleyse konteyner ebadi insanogluna yetmemektedir ve
biiyiimesi gerekecegi acikca goriilmektedir. Ancak dara agirligi sebebiyle bu
biiyiime demirden saglanirsa dara agirlig artacagindan dara agirligr hafif, agir
islere uygun ve elastik yapisiyla kauguk kullanimi daha uygun goriilmektedir.
Ornegin; 1000 ton aygigegi yagim konteyner sistemi ile tasimak istersek, her
konteynerin tasima kapasitesi 27t on oldugundan 37 konteynera ihtiyagimiz
vardir. Her bir konteynerm dara agirhigr 3,6 ton oldugu ic¢in 133 ton dara
agirhigm da elleclemek gerekmektedir. Oysa covertainer sisteminde 250m3 likk
her bir torbanin dara agirligi en fazla 5 ton olarak hesaplanmaktadir ve bu yiikii
elleglerken 4 adet torba yetecegi i¢in 20 ton dara agirligi olusturmaktadir. Yani
Covertainer Sistemi, konteyner sistemine gére 1000 ton yiik i¢in 113 ton dara
avantaj1 sunmaktadir.

3. Covartainer Tasimacilik Sisteminin Dezavantajlar:

Covertainer sisteminin uygulanmasi, mevcut gemilerin altyapisinda degisiklikler
yapilmasinmi gerektirmektedir. Bu, baglangicta maliyetli olabilme ve zaman alma
riskini tagimaktadir. Mevcut tankerlerin adaptasyonu ve yeni ekipmanlarin
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kurulumu, gemi sahipleri i¢in ekonomik ve operasyonel yiikleri beraberinde
getirecektir.

Covertainer sisteminin yasal olarak taninmasi ve mevcut charter party
sozlesmelerine uygun sekilde entegre edilmesi gerekmektedir. Kisacasi,
covertainer istenirse general cargo gemisinde taginabilecek bir potansiyel
sunmaktadir. Covertainer’1 elastik bir konteyner olarak diigiiniirsek gemi aslinda
kirkambar tagimacilifi yaptigi i¢in notasyonuna bagli kalmis olacaktir. Bu
sebepten Klas kurulusundan bu tagimacilik i¢in onay (atfestetion) ya da muafiyet
(exemption) alinabilecegi diisiiniilmektedir. Onemli olan geminin stabilitesini
bozmamasidir ki siv1 yiik parsel olarak tasinacagi icin ve ambar tabanina yakin
konumlanacag1 igin stabilitenin, worst case senaryolara uygun davranig
gostermesi beklenmektedir.

SONUC

Covertainer tagimacilik sistemi, deniz tasimaciliginda sivi ve kuru dokme
yiiklerin taginmasinda karsilagilan tank yikama zorunlulugu ve buna bagh
cevresel ve ekonomik sorunlara yenilik¢i bir ¢éziim sunmaktadir. Bugiinkii
sistemlerde, gemiler dokme yiiklerin tahliyesi sonrasi tanklarini temizlemek
zorunda kalmakta ve bu siire¢, denize kimyasal atiklarin karigmasina, biiyiik
miktarda tath su tiikketimine ve ciddi karbon salinimlarina neden olmaktadir.
Covertainer sistemi, elastik yapida biiylik tasima torbalar1 (250m3) kullanarak
bu zorunlulugu ortadan kaldirmakta ve gemilerin tanklarmin strekli
temizlenmesi gerekliligini sona erdirmektedir.

Davalar iizerinden yapilan incelemelerde, The Massalia davasinda oldugu gibi,
gemilerin limanlarda bekleme siirelerinin artmasinin demurage masraflarini
artirdig1 ve bu gecikmelerin operasyonel maliyetleri yiikselttigi goriilmektedir.
Covertainer sistemi, yikama ve temizleme siireclerini ortadan kaldirarak,
limanlarda olusan bu bekleme siirelerini ve gecikme masraflarin1 minimize
etmekte, bu sayede demurage davalarinin Oniline ge¢meyi hedeflemektedir.
Sistem ayrica, tanker tasimacilifinda yikama sonrasi temizleme siireclerinde,
London Arbitration 10/9456 davasinda oldugu gibi, gemi sahipleri ve
kiralayanlar ~arasindaki uyusmazliklann da azaltacak bir potansiyel
sergilemektedir.

Covertainer sistemi, mevcut MARPOL, SOLAS, IMDG ve IBC
diizenlemeleriyle uyumlu olup, deniz tasimaciliginda ¢evre kirliligini minimuma
indiren bir yaklagim sunmaktadir. Buglinkii sistemlerde, gemi basina yilda 261-
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725 ton CO2 salmimi gergeklesirken, bu sistemde yikama siireglerinin ortadan
kaldirilmasiyla bu degerlerin sifira yaklagmasi hedeflenmektedir. Ayrica,
MARPOL Annex II’ye gore, tank temizligi sonrasinda en fazla 75 litre kimyasal
kalint1 denize birakilabilirken, covertainer sistemi sayesinde bu kalintilar
tamamen ortadan kalkmakta ve deniz ekosistemine zarar veren bu kimyasal
atiklarin engellenmesi saglanmaktadir. Bu durum, denizlerde mikroplastik
olusumunu onleyerek deniz canlilarmin saghiginmi korumaya da katki
sunmaktadir. Sistemin teknik yapisinda, mevcut dokme yiik gemilerinin demir
ve ¢elikten yapilma tanklar1 yerine elastik, hafif ve dayanikli kaucuk torbalar
tercih edilmektedir. Konteyner sisteminde oldugu gibi, geminin agirhigini ve
karbon salinimini artiran agir metal yapilardan kacinilmis, boylece daha esnek
ve hafif bir tasima saglanmigtir. Ornegin, 1000 ton aygicegi yagini tasimak igin
konteyner sisteminde 133 ton dara agirlig1 olusurken, covertainer Sistemi’nde bu
deger yalnizca 20 tona diismekte, bu da operasyonel verimliligi artirmaktadir.
Covertainer, yalmzca cevresel ve ekonomik avantajlar sunmakla kalmayip,
otonom deniz tagimaciligina gecisi de destekleyen bir yap1 sunmaktadir. Yiik
torbalarinin igindeki sensorler, miisterinin ylikiinii anlik olarak takip etmesine
olanak tanmimakta ve boylece yiik giivenligi ve operasyonel esneklik en {ist
diizeye cikarilmaktadir. Bu 0&zellik, deniz tagimaciliginda insan faktoriinii
azaltirken, operasyonel siireclerde daha hizli ve verimli bir tagima saglamaktadir.
Mevcut dokme yiik sisteminde tankerler, otonom sisteme geciste temizlik
stireclerinin garantisi olmadigi icin yiiksek risk tasirken, covertainer sistemi bu
riskleri ortadan kaldirarak giivenli bir gegis saglamaktadir.

Covertainer tasimacilik sistemi, deniz tagimaciliginda ¢evre dostu, ekonomik ve
giivenli bir alternatif sunmakta, mevcut uluslararasi diizenlemelerle uyumlu bir
sekilde denizcilik sektoriinde verimlilik ve siirdiiriilebilirlik saglamaktadir. Hem
cevresel yiikiimliiliikler hem de ekonomik gereksinimler g6z Oniinde
bulunduruldugunda, bu sistem, deniz tasimaciliginda doniisiim yaratan yenilik
olarak degerlendirilmesi gerekli bir ¢6ziim tablosu sunmaktadir.
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a guide for the development of alternative transportation systems for the transport of
cargo by sea.

Keywords: eLarge Transport Bag *Sea Transportation *Notation *Covertainer *Tank
Washing Operations

(074

Giiniimiizde denizyolu tagimacilik sisteminde dokme sivi ve kuru yiik tasiyan gemiler
tahliyeden sonra tank ve ambarlarini yeni yiik tagimasma hazirlayabilmek igin
ambarlarinin yikanmasi zorunlulugu ile karsilasmakta, bu sebeple de gemiler limandan
bos olarak hareket etmek zorunda kalmaktadirlar. Bu nedenle isbu ¢alismada,
uluslararasi deniz tagimaciliginin tabi oldugu hukuk sistemi ve uygulamakla yiikiimlii
oldugu eylemler incelenmis ve dava ornekleri ile hukuki ¢ergeve ¢izilmistir. Ancak bu
calismada covertainer tagimacilik sistemi olarak isimlendirilen bir ¢dziim Onerisinin
tanitilmast da amaclanmistir. Covertainer tasimacilik sistemi; biiylik ebatli (250m3),
elastik yapida torbalar ile dokme olarak yiiklerin taginmasi ve bu sayede tank ve ambar
yikamalarimin ortadan kaldirilmasini hedefleyen bir tasima sistemini ifade etmektedir.
Sistem bu sayede geminin limandan yiiksiiz bir sekilde kalkma sorununa da alternatif bir
¢Oziim olarak ortaya ¢ikmaktadir. Bu ¢aligmada covertainer tagimacilik sisteminin, sivi
veya kuru dokme yiiklerin deniz yolu ile tasinmasinda kullanilabilirligi ve avantaj ve
dezavantajlarinin mevcut uluslararast deniz ticaret hukuku mevzuatina uyumu
incelenmis ve diger tasima sistemleri ile karsilastirilmast yapilmistir. Bu ¢ercevede
covertainer tagimacilik sistemi’nin literatiire kazandirilmasi amaclanmistir. Caligma
yiiklerin deniz yolu ile tasinmasinda da alternatif tasimacilik sistemlerinin
gelistirilmesinde bir rehber olmasi1 yoniiyle onemli goriillmektedir.

Anahtar Kelimeler: *Biiyiik Tasima Torbasi *Deniz Nakliyat1 *Notasyon *Covertainer
*Tank Yikama Operasyonlari

INTRODUCTION

Today, when cargo ships arrive at the contractually agreed destination for the
loading of the cargo onto the ship, the carrier is generally required to give a notice
of readiness (NOR)' before the commencement of cargo operations.> The NOR
states that the ship has ‘reached the port or the berth, as the case may be, and is
ready for loading or discharging’ and it carries the meaning of guaranteeing not
only that the ship is ready for the cargo, but also that all its equipment and
systems to be used during the operations are in a safe and functional condition

' In the shipping industry, the ship’s readiness notification is referred to as a “notice of readiness

(NOR)”.

Tamaraudoubra T Egbe, Requirements of Timely Performance in Time and Voyage
Charterparties — An Exploration of Their Identity, Scope and Limitations Under English Law
(PhD thesis, University of Leicester 2019) 112.

2
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to be used.’ In this context, the notice of readiness confirms that the operation
will be carried out seamlessly and safely, and certifies the technical adequacy
and operational suitability of the vessel.* Generally, the waiting period specified
in a clear clause of the charterparty is in effect until the notice of readiness is
served or a certain number of hours have passed since the notice was served, and
it is explicitly part of the operational process.” Therefore, NOR serves as a
notification that the ship is ready to commence cargo operations, and this
readiness status means that loading or unloading operations are initiated at the
time the notification is issued.® From a legal perspective, NOR has also
established its place in international maritime law, and courts’ approaches to the
validity of notifications have changed over the years. For example, in the The
Massalia case,’ a dispute arose during a voyage from Antwerp and Bordeaux to
Colombo due to the stowage of flour cargo on top of other cargo. The ship
reached the outer anchorage area of the port of Colombo at 06:12 on October 18,
1956, and NOR was given at 09:00 on the same day for discharge; however, due
to the lack of a suitable berth, it was not able to dock until 06:15 on Wednesday,
October 24. Although the ship was ready for discharge in every respect, it was
not possible to discharge the flour cargo until a large part of the Port Said cargo
had been discharged. The entire cargo of flour did not become fully accessible
for discharge until 04:00 on Saturday, 27 October. A dispute arose as to when
the laytime began. The carrier argued that the period began when access to all
holds was provided. The shipowners, on the other hand, claimed that the period
began when the ship docked at the quay. Upon the demurrage claim, Diplock J
ruled in favor of the carrier, stating that the preparation period began when the
flour cargo was ready for discharge.® However, the dispute has taken on a
different dimension regarding whether the time spent waiting for a suitable berth
to become available should be considered part of the delivery period. Both the

Simon Baughen, ‘Charterparty Bills of Lading—Cargo Interests’ Liabilities to the Shipowner’,
in D Rhidian Thomas (ed), The Evolving Law and Practice of Voyage Charterparties (Informa
Law from Routledge 2020) 217.

Michael Boviatsis and Georgios Daniil, ‘Legal Analysis of the US Supreme Court Position
Upon a Safe Berth Warranty and Evaluation of the UK Legal Position’ (2022) 16(1) TransNav,
International Journal on Marine Navigation and Safety of Sea Transportation 27.

John Schofield, Laytime and Demurrage (8th edn, Informa Law from Routledge 2021)
<https://doi.org/10.4324/9781003198406>.

¢ Julian Cooke and others, Voyage Charters (4th edn, Informa Law 2014) para 15.29.

Government of Ceylon v Societe Franco-Tunisienne D ’armement-Tunis (The “Massalia”) (No
2) [1960] 2 Lloyd’s Rep 352.

The dispute in question in para 424.
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charterer and the shipowners have put forward differing views on this matter.
Diplock J stated as an obiter dictum “If the NOR was given before the ship was
ready, no new notification is required. A notice has already been given. This
notice cannot remain valid until the ship is actually ready for discharge”.’
Another example is the case of London Arbitration 10/9456."° It is observed that
the ship, which was transporting grain cargo from the Gulf of Mexico to Spain,
arrived at the pilot station of the loading port at 07:42 on Thursday, January 31,
and submitted its USDA'' and NCB'? declared that the main holds were fit to
receive cargo. Loading commenced the following day upon the accepted notice.
However, following inspection of the main holds, it became apparent that some
side tanks would be required for cargo. The auxiliary tanks were subsequently
approved by the USDA and NCB at 06:45 on February 1. It was noted that two
NORs were reported at 11:00 on January 31, but both recorded events that
occurred after the time specified in the notification. Considering the requirement
that the NOR be submitted together with the certificate of fitness for the holds
and necessary side tanks from NCB and USDA inspectors, it has been observed
that the charterer argued that the NOR tendered at 11:00 on 31 January could not
be valid because the fitness of the holds and side tanks had not been confirmed
at that time. As seen in past disputes, the waiting time begins with the preparation
notification, and in cases of incomplete or incorrect notification, disputes arise
between the charterer and the owner, and the matter is referred to arbitration.
This demonstrates the importance of the concept of time and the notice of
readiness in the transportation system. In this context, the requirement to be
present also covers the cleaning of the ship’s tanks after discharge. Therefore,
the requirement to include the tank cleaning that must be performed after
discharge and before the ship leaves the dock in the time frame clearly
demonstrates that the concept of time plays a significant role in ship cargo
transportation.

At this point, the covertainer transportation system emerges as a convenient
alternative solution method at the timing stage, serving as a liquid and dry
granular cargo transportation system using an elastic cargo bag the size of a
ship’s tank. In short, thanks to this new generation, elastic, large-sized liquid and
dry granular cargo bag system, contamination will be prevented by eliminating

The dispute in question in para 428.

10 London Arbitration 10/94, LMLN 387, 3 September 1994.
1" United States Department of Agriculture (USDA).

12" National Cargo Bureau (NCB).
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contact between the cargo and the tank’s inner lining. When this bag is used with
the same cargo or when its inner lining is produced as disposable, it stands out
as a system that eliminates the need for tank washing in today’s bulk liquid cargo
transportation systems. The covertainer transportation system, a transportation
method that eliminates the need for tank washing, will reduce the shipowner’s
liability by allowing the ship’s pump to be brought ashore together with the
covertainer system. It is also expected that the system will reduce discrepancies
arising from incomplete NOR declarations due to tank washing.

In this context, within the scope of this study, the aim is to examine the feasibility
of using the covertainer system for the transport of hazardous and noxious
substances by sea, along with its advantages and disadvantages, in accordance
with current international maritime law, and to compare it with other transport
systems.

I. EXAMINING THE LEGAL AND ENVIRONMENTAL ASPECTS OF
HOLD WASHING PROCESSES IN MARITIME TRANSPORTATION
SYSTEMS

1. Identification of Problems Related to Current Cargo Transportation
Systems

Within the framework of maritime law, the readiness of the vessel for cargo, as
seen in disputes arising under the NOR and in the examinations conducted in the
introductory section of this study, leads to an increase in the shipowner’s loss or
a delay in transportation for the charterer due to the increase in the vessel’s
waiting time. However, the readiness of the vessel for cargo means that it can
take on the cargo it can carry on the next voyage and is suitable for
transportation.””  The conditions for transporting cargo under the NOR
framework depend on the type of vessel. For example, bulk carriers can range in
size from the smallest vessels carrying just a few hundred tons to the largest
vessels with a carrying capacity exceeding 360,000 tons, a length of 340 meters
or more, a width of 63 meters, and a draft of 23 meters. Many issues related to
cargo hold preparation are common to all bulk carriers. However, the hold

13" Evi Plomaritou, ‘A Review of Ship-owner’s and Charterer’s Obligations in Various Types of

Charter’ (2014) 4 Journal of Shipping and Ocean Engineering 308, 309.
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dimensions in capesize,'* panamax,'> and handysize'® bulk carriers may
experience problems during cargo changes. Some cargoes may leave stains
depending on their class; for example, after transporting petcoke, holds must be
thoroughly cleaned.'” When transporting cargo such as silver sand used in grain
or glass production, the ship’s hold must be cleaned to hospital cleaning
standards. Furthermore, some cargoes require that all traces of the previous cargo
be completely removed. A traditional bulk carrier has a box-shaped structure
with large frames and usually consists of straight sloping side walls at the bow,
stern, starboard, and port sides. The upper deck and side frames are usually
located at a high point and are physically difficult to access, and the ship’s side
frames are also located high up. These frames can hold old cargo residues,
corrosion, and rust flakes, which have the potential to contaminate the next
cargo.'®

Smaller ships, especially coastal vessels, are constructed with box-shaped holds.
This means that the sides of the holds are covered with frameless, flat steel
surfaces, which facilitates drainage and cleaning. However, these box holds have
adjacent ballast tanks, and water leakage can occur in these tanks due to bucket
damage". The ship structure, including stair railings, stanchions, steps, and pipe
protection fittings, may be damaged during unloading. Such damage must be
continuously noted and repaired. Steel parts torn from the ship structure by
shovels or bulldozers in this type of handling system contribute to cargo
contamination. Furthermore, this situation can also lead to damage claims for
shore-based discharge equipment and conveyor machinery. The large size of
holds often presents a factor that prevents effective hold cleaning operations.

4" Tt is a term used for dry cargo ships weighing between 80,000 and 190,000 DWT.

It is a term used for ships that are large enough to pass through the Panama Canal.

A term used for bulk carriers and oil tankers with a maximum deadweight tonnage of 50,000
DWT.

Time Charter, approved by the New York Produce Exchange (6 November 1913, amended 20
October 1921; 6 August 1931; 3 October 1946)
<https://www.sec.gov/Archives/edgar/data/1386716/000104746907005708/a2178700zex-
10_17.htm> accessed 12 October 2024.

18 Paul Chynoweth, ‘Legal Research’ in Andrew Knight and Les Ruddock (eds), Advanced
Research Methods in Built Environment (Wiley-Blackwell 2008).

Karol Kulinski and others, ‘The Influence of Dissolved Organic Matter on the Acid-Base
System of the Baltic Sea’ (2014) 132 Journal of Marine Systems 106—115.
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Among the problems with the transport system built in this type of warehouse
20
are:

e Bucket damage on steel fittings and protective brackets,

e Increased rust flaking caused by shovels or loads, or loose rust on the
tank ceiling.

e Bucket damage on warchouse stairs or warehouse equipment,

e The integrity of the tank roof and ballast side tanks being compromised
due to bucket damage,

e Damage to the tank roof, double bottom, and side tank access hatches
caused by bulldozers and excavators

2. The Problem of Washing Ship Holds in Cargo Transportation Systems
and Legal Disputes

Under this heading, disputes arising from ship hold cleaning will be examined,
taking into account various court decisions. A 24-year-old Panamax bulk carrier
entered into a time charterparty to load barley at a Black Sea port in Ukraine.
Based on the sailing instructions received from the charterer and the terms of the
charterparty, the captain was given the following instructions:

“Upon arrival at the loading port, the vessel must be completely clean,
swept/washed, dried, and ready to receive the charterer’s cargo in every
respect and in all compartments, and this must be approved by local
surveyors and/or the competent authorities. Otherwise, the vessel will be
laid up, and the owners shall immediately take the necessary steps,
including shore labor, to expedite the cleaning. If the vessel fails
inspection, the fuel consumed and any directly related additional costs
shall be borne by the owner, and this shall continue until the vessel is in
proper condition in all its loading holds.”?!

The ship departed after discharging its petcoke cargo at the last port, and the
voyage to the next loading port took four days. Bad weather conditions prevented
the crew from cleaning the hold. For a short ballast voyage, considering the
ship’s age, size, and the last four cargoes it carried, it was clear during this
process that four days would not be sufficient to clean the holds for grain. The
captain reported this situation to the carrier, specifying that the previous four
cargoes carried were, in order, petcoke, coal, coal, and bauxite. As a guideline,

20 Hugo Tiberg, Law of Demurrage (5th edn, Sweet & Maxwell 2013).

2 Nidera BV v Venus International Free Zone for Trading and Marine Services SAE [2014]
EWHC 2013 (Comm).
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he also stated that cleaning one hold of a Panamax bulk carrier would require
one day with a normal crew that is experienced, organized, and has the correct
equipment; however, drying the holds would take longer and it is usually
necessary to open the hold covers for ventilation.

Bringing holds that previously carried cargoes such as petcoke or bauxite up to
grain cleaning standards can take a long time. Furthermore, if the ship encounters
severe weather conditions, access to the deck is restricted, hold hatches cannot
be opened, or the use of cranes or davits is restricted, the time required may also
be extended.

After the ship arrived at the loading port, an inspection revealed that all seven
holds were rejected due to residues and dust from previous cargoes and water
remaining in the holds and bilges. The next day, shore-based cleaning crews
arrived on the ship, and six days later, the ship was presented to the surveyor
again. Again, for similar reasons and due to loose rust flakes found on the tank
ceiling, the ship was rejected once more. Regarding the cleaning issue, it was
suggested that the teams arriving at the ship did not have sufficient personnel
and equipment, noting that while 15 people were available for a 24-hour
operation, 30 people would be more appropriate; it was determined that high-
pressure wash guns were not used in the cleaning and that washing was
performed only with cold water without using chemicals, and this situation was
explained as the cause of the contamination.

The charterer decided to redirect the vessel to another port for another cargo, and
one day later, the grain surveyor again found the holds unsuitable for loading. A
new shore cleaning crew arrived on board to clean the holds, and three days later,
the holds were finally approved by the charterer as clean, dry, and ready for
loading. However, it is noteworthy that even during the inspection of the vessel,
evidence of petcoke stains was found in the hold compartments.

The charterers applied to arbitration, claiming that the vessel they chartered with
the owner was not ready for loading according to the charterparty terms and
requesting compensation for their losses due to the inability to load the first grain
cargo. The claim for damages was stated as $400,000.%

According to the criteria set by the US Department of Agriculture to determine
the standard for grain cleanliness on ships:

22 Nidera, para 106.
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“For ship holds to be deemed suitable for transport, they must be clean,
dry, free of odors and pests, and suitable for the loading and storage of
grain in a manner that does not affect the quality, quantity, or condition of
the grain.”

In accordance with this standard, which is similar to the definition of the
National Cargo Bureau, the arbitration panel ruled against the shipowner.?

Another example based on the New York Mercantile Exchange (NYMEX) is
based on the 1993 revision of the NYMEX. According to Article 2 of the 1993
NYMEX form “...The vessel shall be ready to receive cargo during delivery with
cleaned holds and in a tight, sound, strong condition, and otherwise fit for normal
cargo operations.” **

The Berge Sund case, which contains this phrase, was heard in the English Court
and involved a ship that was an LPG carrier chartered for 20 years. The vessel
was ordered to transport butane from Chiba, Japan, to Terneuzen, Netherlands.
The cargo contained excessive sulfur. The ship was unloaded in the Netherlands
and returned to Ras Tanura, Gulf of Basra, with ballast. During the ballast voyage
and after docking at Ras Tanura, the ship repeatedly needed tank cleaning, which
caused a delay of approximately 20 days. Based on this reason, the charterer
applied to the court for the shipowner to be removed from the charter service.”

Article 8 of the contract (the off-hire clause) reads as follows:

“(a) A delay not attributable to the charterer’s fault, (i) due to repair,
breakdown, accident, damage to the vessel, collision, grounding, fire,
intervention by authorities, or any other cause preventing the vessel from
operating efficiently, shall terminate for all time lost, in accordance with
Article 9, including but not limited to dry docking, if it continues for more
than 24 hours at sea or in port or for more than 24 hours in any voyage (a
voyage shall be deemed to be a round trip from the moment the vessel first
offers to load at the first port within the scope of the voyage until the
moment it completes the voyage and offers to load on a subsequent
voyage). ...) the charter shall terminate for all time lost until the vessel is
restored to an efficient condition to resume service and reaches a point of

23 Nidera, para 124.

24 Stephen Girvin, ‘The Obligation of Seaworthiness: Shipowner and Charterer’ in Proceedings
of the 25th Pan-American Conference of Naval Engineering — COPINAVAL 25 (Springer
International Publishing 2019) 421.

Bergesen DY v Mobil Shipping and Transportation Co (The “Berge Sund”) [1993] 2 Lloyd’s
Rep 453.

25
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progress equivalent to the time at which the charter would have ended
here.”2¢

The charterer claimed that the vessel was not on charter during the delay period.
In response, the crew of the vessel, which had discharged the butane cargo,
cleaned the vessel’s tanks during the ballast voyage to the next loading port.
Despite this cleaning, the tanks were rejected. No evidence of negligence on the
part of the crew was found, but it was deemed necessary to carry out a significant
amount of additional cleaning for the tanks to be accepted as sufficiently clean.
It was revealed that the charterer attempted to place the vessel off-hire due to the
time lost for the additional cleaning. The English Courts ruled that the vessel’s
efficient operation was not impeded; they concluded that the service expected
from the vessel was the cleaning of the tanks and that the vessel’s crew had
performed this. The court ruled that the issue was not what the charterers hoped
or expected their orders to be, but rather what service they actually requested; in
other words, since the requested service was cleaning and not the loading of the
next cargo, the vessel was considered to be on hire during the cleaning period.
In this decision, it was ruled that if the cleaning period does not fall under the
off-hire clause provisions, the right of a charterer to claim the additional cleaning
time and expense as damages due to the breach of another charterparty provision
by the owner requires the charterer to be able to establish that certain aspects of
the tank cleaning process were not adequately performed by the crew and that
the master and crew were not sufficiently experienced; a case based solely on an
inference, resting on the fact that the cleaning took longer than the charterer
expected, does not justify a right to damages.”’

As can be seen from the case examples, the cleaning of the ship’s hold causes
different damages to the owner and/or charterer.?®

3. Examination of Marine Pollution Caused by Cargo Handling System’s
Warehouse Cleaning

There are numerous international agreements concerning the discharge of cargo
into the sea during transport, the risk of discharging residual cargo into the sea
after delivery, the mixing of the ship’s ballast water waste into the sea, and the

26 Bergesen, 453 para 6.

Bergesen, 453 para §3.
28 Northern Endeavour Shipping Pte Ltd v Owners of MV Nyk Isabel and Another 2017 (1) SA

25 (SCA); Volcafe Ltd v Compania Sud Americana de Vapores SA (trading as “CSAV”’) [2016]
EWCA Civ 1103; [2018] UKSC 61.

27



KARA 243

environmental impacts of human and food waste generated by the crew on board
the ship. Looking at the regulations in the context of these agreements, Article
10.2 of Annex V to the International Convention for the Prevention of Pollution
from Ships (MARPOL), to which Tiirkiye is also a party and which consists of
six separate annexes, states that

“Every ship of 100 gross tons and above, every ship certified to carry 15
or more persons, and fixed or floating platforms shall carry a garbage
management plan to be followed by the crew. This plan shall contain
written procedures for the reduction, collection, storage, treatment, and
disposal of garbage and shall include the use of equipment on board. It
shall also designate the person or persons responsible for implementing the
plan. Such a plan shall be based on guidelines developed by the IMO and
shall be written in the working language of the crew.”

The transport of hazardous materials at sea is primarily regulated by two
different IMO regulations. One of these is the International Convention for the
Safety of Life at Sea (SOLAS), which aims to ensure the safety of ships and
personnel, while the other is the MARPOL, which focuses on preventing and
controlling pollution from shipping.

Furthermore, all ships built after 1 July 1986 and intended for the carriage of
liquid bulk cargo are also required to comply with the IBC Code.” For older
ships, equivalent regulations exist under the Code for the Construction and
Equipment of Ships Carrying Dangerous Chemicals in Bulk (BCH Code). The
IBC Code provides an international standard for the safe transport of liquid bulk
cargoes. With the implementation of the MARPOL Convention, the IBC Code
has been accepted as a mandatory requirement under MARPOL Annex II. This
code lists the substances covered by MARPOL Annex II, specifies the classes to
which the products belong, and contains the structural and operational
requirements that must be followed when transporting chemicals as liquid bulk.
Ships are classified as Type 1, 2, or 3.>° This classification determines which
product categories (X, Y, Z) can be transported according to MARPOL. Type 1
ships are certified to carry products with the highest risk of general damage in
the event of an incident. These ships should be designed to prevent more serious
accidents and maintain the integrity of cargo tanks. The IBC Code also defines

29 Regulations containing the procedures and principles for the safe bulk transport of hazardous

chemicals and harmful liquid substances by sea.

International Maritime Organization (IMO), International Code for the Construction and
Equipment of Ships Carrying Dangerous Chemicals in Bulk (Legislation, International
Maritime Organization 2014) pt 2.1.2.
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the types of tanks to be used for specific products, thereby aiming to minimize
the risk of damage, leakage, and other unexpected events.'

Based on the classification of all substances listed in Chapter 17 of the IBC Code,
a risk profile is compiled annually by the Group of Experts on Scientific Aspects
of Marine Environmental Protection (GESAMP).** In this profile, each item is
defined according to thirteen different categories. These definitions include both
numerical ratings and qualitative descriptions and are used in the classification
of products.*® The risk assessment conducted by GESAMP is being developed
in accordance with the Globally Harmonized System (GHS) and its European
equivalent, the Registration, Evaluation, Authorization, and Restriction of
Chemicals.** More information on the selected categories and evaluation systems
can be found in the latest GESAMP report.*> In summary, these categories pose
risks to human health and the marine environment due to the bioaccumulation
potential, toxicity, and risks associated with cargo and wash water from
transported products.

The substances covered by the MARPOL?® convention are classified as X, Y, Z,
or Q, i.e., other substances. This classification is provided in Table 1.

Table 1. Definitions of product categories transported as liquid bulk cargo

CATEGORY | DEFINITION ACCORDING TO MARPOL ANNEX II REGULATION 6

Noxious liquid substances which, if discharged into the sea from tank cleaning or

deballasting operations, are deemed to present a major hazard to either marine

X resources or human health and, therefore, justify the prohibition of the discharge
into the marine environment
Noxious liquid substances which, if discharged into the sea from tank cleaning or
Y deballasting operations, are deemed to present a hazard to either marine resources

or human health or cause harm to amenities or other legitimate uses of the sea

31 IMO, 2014, part 4.1.

32 GESAMP, GESAMP Composite List 2019 (Technical Report, GESAMP 2019).

33 MARPOL Ek 11, Ek L.

3% REACH, Guidance on Information Requirements and Chemical Safety Assessment Chapter

R.10: Characterisation of Dose [Concentration]-Response for Environment (European

Chemicals Agency, 2008) <https://echa.europa.eu> accessed 20 November 2024.

35 Thomas Hofer and others, Revised GESAMP Hazard Evaluation Procedure for Chemical
Substances Carried by Ships No 64, 2nd edn (Technical Report, International Maritime
Organization 2013).

36 MARPOL Annex II / Regulation 6.1.
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and therefore justify a limitation on the quality and quantity of the discharge into

the marine environment

Noxious liquid substances which, if discharged into the sea from tank cleaning or
deballasting operations, are deemed to present a minor hazard to either marine
resources or human health and therefore justify less stringent restrictions on the

quality and quantity of the discharge into the marine environment

Substances indicated as OS (Other substances) in the pollution category column
of chapter 18 of the International Bulk Chemical Code which have been evaluated
and found to fall outside category X, Y or Z as defined in regulation 6.1 of this
Annex because they are, at present, considered to present no harm to marine
Q resources, human health, amenities or other legitimate uses of the sea when
discharged into the sea from tank cleaning or deballasting operations. The
discharge of bilge or ballast water or other residues or mixtures containing only
substances referred to as ‘‘Other Substances’ shall not be subject to any

requirements of the Annex.

* Definitions are based on MARPOL Annex II Regulation 6.

The carriage by sea of liquids not classified in this manner under MARPOL
Annex II is prohibited, and the discharge of these substances is completely
banned.?” This prohibition also covers tank cleaning residues and ballast water.*®
According to MARPOL, all liquid substances transported by ships must comply
with the International Maritime Dangerous Goods Code (IMDG Code) or, for
goods carried in bulk liquid form, the International Code for the Construction
and Equipment of Ships Carrying Dangerous Chemicals in Bulk (IBC Code).”

Ships of different types carrying different categories of liquid bulk cargo are
subject to different regulations after discharge. Post-discharge regulations
according to ship type are provided in Table 2.

Table 2. Permitted Residue Volume and Pre-wash Requirements Based on Year
of Construction and Load Category According to MARPOL Annex 11

37 MARPOL Annex II / Regulation 6.3.
3% MARPOL Annex II, Reg. 13.1.3.
3% MARPOL Annex II.



246

Evaluation of Covertainer Transportation System
within Existing Regulations and Systems

CATEGORIES

MARPOL
Annex I1

SHIPS BUILT
BEFORE JULY
1, 1986

SHIPS BUILT
BETWEEN
JULY 1, 1986
AND
JANUARY 1,
2007

SHIPS
BUILT
AFTER
JANUARY
1, 2007

300 L (+50 L)
residue per tank.
Pre-washing s
mandatory; after
pre-washing, a
maximum of
0.1% (by weight)
residue may

remain.

100 L (+50 L)
residue per tank.
Pre-washing is
mandatory; after
pre-washing, a
maximum of 0.1%
(by

residue

weight)
may

remain.

75 L residue per
tank. Pre-
washing is
mandatory; after
pre-washing, a
maximum of
0.1% (by weight)
residue may

remain.

Y

(THICKENING/HIGH
VISCOSITY)

300 L (+50 L) per
residue tank. Pre-

wash required.

100 L (+50 L) per
residue tank. Pre-

wash required.

75 L residue per
tank.

required.

Pre-wash

300 L (+50 L) per
residue tank. Pre-
washing NOT

REQUIRED.

100 L (+50 L) per
residue tank. Pre-
washing NOT

REQUIRED.

75 L residue per
tank.
NOT
REQUIRED.

Pre-wash

900 L (+50 L) per
residue tank. Pre-
washing NOT

REQUIRED.

300 L (+50 L) per
residue tank. Pre-
washing NOT

REQUIRED.

-  Pre-wash is
NOT
REQUIRED.

As can be seen from Table 2, storage tanks containing Class X substances must
undergo a prewash, which requires washing the entire tank after discharge and
reducing the concentration of the original substance to below 0.1% (by weight).
All slop obtained from the prewash must be pumped ashore and disposed of
before the ship is allowed to leave port.* The relevant authority or operator is
responsible for managing the slop discharged from the pre-wash. According to
the regulations, pre-washing is also mandatory for tanks containing Class Y

40

MARPOL Annex II (Reg. 1.15.1 ve Reg. 1.17.1).
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substances defined as solidifying or high viscosity. Depending on whether Class
X or Y substances are solidifying or non-solidifying, there are some differences
in pre-wash routines.*' For example, the minimum number of wash cycles for
Class X products is twice that for Class Y products, and only Class X non-
solidifying materials require washing of the entire inner surface of the tank. If
discharge has not been performed in accordance with the procedures specified in
the P&A guide, pre-washing is mandatory.*?

The ship may request exemption from pre-wash requirements; if the storage tank
is to be filled with another cargo compatible with the previous cargo, the ship
guarantees that tank cleaning will be carried out at the next port rather than at
sea, or if the last cargo residues can be discharged by ventilation, the ship may
be permitted to proceed to take on the next cargo.®

In addition, MARPOL Annex [ describes how slop from petroleum-derived
cargoes should be diluted before being discharged into the sea. MARPOL Annex
IL, on the other hand, explains the conditions under which chemical cargo slop
should be discharged into the sea and how it should be handled according to the
categories of these cargoes. According to MARPOL regulations, a maximum of
75 liters of cargo residue may remain in the chemical ship tank after discharge.**
In accordance with the rules, this residue is discharged into the sea together with
the slop through the ship’s underwater discharge line, at a distance of more than
12 miles from the nearest land, while the ship is proceeding at a speed of at least
7 knots and in a water depth of more than 25 meters. If the ship has twenty tanks,
a total of one and a half tons of chemical residue is mixed into the sea. If the ship
makes ten voyages per year, fifteen tons of chemicals are discharged into the sea
during washing operations annually.* There are more than 80,000 ships
worldwide with a DWT of over 5,000, approximately 25% of which are tankers
carrying liquid bulk cargo, transporting hundreds of millions of tons of liquid
bulk cargo each year. Liquid bulk cargo refers to products that are pumped into
and out of fixed storage tanks on ships. Today, cargo tanks are mostly filled with

41 MARPOL Annex II, Annex VI.

42 MARPOL Annex II, Reg. 13.7.1.2.

43 MARPOL Annex II, Reg. 13.4.

44 MARPOL Annex II / Regulation 12 Pumping, piping, unloading arrangements and slop tanks
/ Page 21.

International Maritime Organization (IMO), Regulation 13: Control of Discharges of Residues
of Noxious Liquid Substances (Page 23).
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mineral oils and petroleum products, but chemical products, vegetable oils, and
animal fats are also transported in this manner.*

Tank cleaning is performed when ships change cargo types. Product and
chemical tankers are designed to carry different liquid products simultaneously
and have a flexible product handling capacity. To prevent contamination, tanks
must be cleaned after being emptied before loading a new product. Operational
tank cleaning produces large amounts of wash water, which is either collected at
the port or discharged into the sea. These cleaning operations are regulated to a
certain extent by Annexes I and II of the IMO’s “International Convention for
the Prevention of Pollution from Ships” (MARPOL 73/78). However, current
regulations are vague, and there are no clear statistics showing how much slop is
discharged into the marine environment as a result of tank cleaning operations.

However, the impact of a discharge into the marine environment depends on the
concentration and toxicity of the substance. The impact of the discharge may
also vary depending on the time of year and the organisms exposed. A commonly
used method to demonstrate the likelihood of a discharge having an adverse
effect on the marine environment involves calculating the predicted
environmental concentration (PEC) and comparing it to the predicted no-effect
concentration (PNEC).*’

PEC
R =

= Equation 1
PNEC

Equation 1 expresses the ratio between R, PEC, and PNEC. If R > 1, this
indicates that the discharge may have an adverse effect on the marine
environment. PNEC values are generally based on toxicity tests conducted in the
laboratory using a single substance at a time. Therefore, it is recommended that
the PNEC values used be reviewed and, if necessary, a safety factor (SF) be
applied. The value of the SF is determined based on the number of studies
conducted on different types of organisms.*® If only acute toxicity tests are

4 Milja Honkanen, Jani Hikkinen and Antti Posti, ‘Assessment of the Chemical Concentrations

and the Environmental Risk of Tank Cleaning Effluents in the Baltic Sea’ (2013) 12 WMU
Journal of Maritime Affairs 161.

47 REACH <https://echa.europa.eu> 2020.

48 European Chemicals Bureau, Technical Guidance Document on Risk Assessment in Support

of Commission Directive 93/67/EEC on Risk Assessment for New Notified Substances,
Commission Regulation (EC) No 1488/94 on Risk Assessment for Existing Substances,
Directive 98/8/EC of the European Parliament and the Council Concerning the Placing of
Biocidal Products on the Market, Part II (2003).
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available,” it is recommended to divide the PNEC variable by an SF value of at
least 1000. As the number of studies increases, the required SF value is expected
to decrease.

The Environmental Quality Standard (EQS), which has a similar threshold value,
defines the concentration of water, sediment, a specific pollutant, or a mixture of
pollutants that must not be exceeded in order to protect human health and the
environment.”® According to the European Committee (EC, 2000: Article 2,
paragraph 35), EQS values are used to examine whether marine areas have good
chemical status and good environmental status and to prevent excessive
discharges into the environment for planning purposes. The data used in
calculating PNEC values are also used in determining EQS, and these variables
are generally used in parallel. According to EC (2003), Equation 2 is used to
calculate the local concentration (k) value in nearby surface waters after
discharge.’’

c= Cout
KocXSM+DF

Equation 2

In Equation 2, Koc represents a partition coefficient defining the affinity of the
substance for water and organic matter, SM represents the concentration of the
substance in suspension in water, and DF represents a dilution factor that varies
depending on the location where discharge occurs.

Below are several examples of pollution calculations that would occur if the ship
were washed with water at sea.

A chemical tanker with twenty tanks emits 26.1 tons of carbon during standard-
grade washing and 72.5 tons during wallwash-grade washing. If this vessel
makes ten trips per year, it emits 261-725 tons of CO2 annually due to tank
washing.*?

49 REACH <https://echa.europa.eu> 2020.

0" Directive 2000/60/EC of the European Parliament and of the Council of 23 October 2000
establishing a framework for Community action in the field of water policy [2000] OJ L327/1.

EC. Technical Guidance Document on Risk Assessment in support of Commission
The amount of carbon produced during empty trips has not been added to this account.
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Example 1 Wallwash Grade Washing:*® The vessel is a chemical tanker with a
deadweight tonnage of 20,000 DWT and 20 chrome tanks. Its previous cargo
was palm oil. Its next cargo is methanol. If VLSFO is used for washing, daily
fuel consumption is 4.5 to 5 tons. Washing takes 5 days (3.5 days washing with
hot water (70-75°C), 0.5 days DI rinsing, and 1 day drying with ventilation
required).

5 days x 5 tons = 25 tons x 2.9 = 72.5 tons of CO2 emissions.
If MGO is used in washing®**;

Since diesel fuel produces less energy than VLSFO, it uses 5 to 6 tons daily to
reach the required water temperature.

5 days x 6 tons = 30 tons x 3.2 = 96 tons of CO2 emissions.

***The reason diesel is used in ECA regions is that it contains lower levels of
sulfur.

Example 2 Standard Grade Washing: If the same vessel carried sunflower oil as
its previous cargo and urea ammonium nitrate as its next cargo,

Daily fuel consumption is between 2.5 and 3 tons. Washing takes 3 days (2 days
washing with warm water (30-35°C), 1 day drying time for ventilation).

If MGO is used in washing;

Since diesel fuel produces less energy than VLSFO, it uses 3 to 4 tons daily to
reach the required water temperature.

3 days x 4 tons = 12 tons x 3.2 = 38.4 tons of CO2 emissions.

To provide a more detailed example of emission calculations, we can calculate
the fuel consumption of a 3000 GT ship between two European ports (without
washing), the amount of cargo transported within the European Union, and the
associated greenhouse gas emissions.

Example 3 Greenhouse Gases Emitted Only for Travel:

33 In the example, fuel consumption excludes the amount of fuel used to turn the propeller while

the ship is sailing. Values may vary depending on the weather conditions and air temperature
in the area where washing is performed, as well as the performance of the ship’s generators.
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Port of Loading: Rotterdam, NL

Port of Discharge: Hamburg, DE

Fuel Consumption: 10 tons/trip (MGO)
Amount of cargo transported: 3000 tons/trip
Distance traveled: 300 nautical miles

Transport Work: Amount of cargo transported x Distance traveled = 900,000
tons x Nm

CO2 emission factor: 3.206
CH4 emission factor: 0.00005
N20 emission factor: 0.00018

Accordingly, the emissions of a 3000 GT ship during its current voyage can be
calculated as follows:

CO2 =10 x 3.206 = 32.06 tons of CO2
CH4 = 10 x 0.00005 = 0.0005 tons of CH4

N20 =10 x 0.00018 = 0.0018 tons of N20O

In this case, the ship’s emissions per unit of cargo carried can be calculated as
follows:

CO2 = (10 x 3.206) / 900,000 = 35.62 g CO2/ton of cargo
CH4 = (10 x 0.00005) / 900,000 = 0.00055 g CH4/ton of cargo
N20 = (10 x 0.00018) / 900,000 = 0.002 g N20/ton of cargo

All these examples and the fact that the permitted level of residue limits is 75 LT
(Table 2) show that cargo transportation plays a significant role in marine
pollution. On the other hand, the importance of the concept of time for
shipowners and charterers offering charter services for cargo transportation has
been seen in the case files examined. Based on these reasons, the system
proposed as covertainer, which will be introduced in this study, contains a
solution proposal.
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II. AN OVERVIEW OF THE PROPOSED COVARTAINER SHIPPING
SYSTEM FOR MARITIME TRANSPORT

International maritime transport is one of the most critical components of global
trade and is strictly regulated by rules that promote navigational safety and the
protection of the marine environment. Among the most important of these
regulations are the SOLAS, MARPOL, IMDG, and IBC Codes established by
the IMO. These regulations are designed to ensure the safe operation of ships
and their environmental compliance. However, these systems have certain
operational and environmental limitations; in particular, ships having to wait for
long periods in ports due to tank cleaning processes has frequently been the
subject of a series of arbitration cases, examples of which are included in the
second section of this article.

After unloading chemical tankers, the tanks must be completely cleaned of the
chemical substances transported, in accordance with MARPOL Annex II.%*
During this process, wastewater generated during the washing of tanks is
discharged into the sea from ships in areas defined as Open Sea or Special Areas,
subject to certain conditions. However, this process, involving the discharge of
residues into the sea, can harm marine life and negatively impact biodiversity. In
particular, the spread of toxic chemicals in the water column threatens the health
of marine life and disrupts the balance of the ecosystem. In addition, cargo
residues in the ship’s hold cause damage to maritime trade.”

The Covertainer system is an innovative transportation method that completely
eliminates the need for tank cleaning operations. In this system, bulk cargo is
transported in elastic bags, thereby preventing contamination of the ship’s tanks.
According to MARPOL Annex II, chemical tankers are required to ensure tanks
are residue-free after cargo discharge. In current practices, meeting this
requirement by washing the tanks causes both operational delays and
environmental pollution. The Covertainer system, on the other hand, eliminates
this process and offers a solution that minimizes carbon emissions and chemical
waste generation. This section of the study introduces the system and its
prominent features and compares it with the traditional cargo system.

3 MARPOL Annex II, Chemical Tanker Requirements.
55 Baughen, 217-250.
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1. Examination of the Covartainer Transportation System within the
Framework of Fundamental Legal Regulations

The IBC Code, which regulates the safe transport of chemical cargoes, sets the
necessary standards to ensure that transported cargoes do not harm the
environment and that the ship structure can safely carry these cargoes. In the
Covertainer system, the cargo does not come into direct contact with the ship
tank, rendering traditional washing and cleaning procedures obsolete. This
prevents cargo residues from accumulating in the ship’s tanks and minimizes
environmental risks. Transporting cargo in bags eliminates the need for washing,
contributing to the prevention of environmental pollution and increased
operational efficiency. When evaluating the environmental and operational
impacts of existing systems used in the maritime transport sector, it is evident
that bulk cargo transportation has certain disadvantages. Ships may be forced to
depart from port empty after tank cleaning and washing, which not only reduces
operational efficiency but also leads to increased carbon emissions. The
Covertainer system, on the other hand, eliminates tank washing and the
associated operational costs, ensuring that ships are loaded for every voyage,
thereby increasing logistical efficiency. Transporting cargo in bags eliminates
the need for constant cleaning and inspection of ship tanks, thereby reducing
both operational costs and environmental impacts to a minimum. When
examining the environmental impacts of current bulk cargo transportation, it is
understood that the discharge of chemical washing residues into the sea causes
irreversible damage to marine ecosystems. Although MARPOL aims to reduce
the environmental impact of such discharges, the wash water from thousands of
chemical tankers operating worldwide continues to adversely affect marine life.
When chemicals such as styrene monomer and phenol mix into the marine
environment, they trigger the formation of microplastics, and these substances
threaten the health of marine life in the long term. The Covertainer system
reduces the risk of such pollution by preventing direct contact with the
environment, as cargo is transported in bags.

Another challenge encountered in bulk cargo shipping is maintaining ship
stability and ensuring the safe transport of cargo. Bulk carriers face significant
time and cost burdens due to the necessity of drying tanks after washing
operations and cleaning them prior to new loading. The Covertainer system
ensures that cargo is transported in bags and that the bags are placed in a manner
suitable for the ship’s internal structure, thus maintaining ship stability and
providing safe transportation. In this way, the ship can sail fully loaded on each
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voyage, and operational efficiency is increased. When compared to container
shipping, the Covertainer system offers environmental and operational
advantages over other shipping methods. Although container shipping is a
system that isolates cargo and provides safe transportation, the size and carrying
capacity of containers are limited. The container system ceases to be a practical
solution for large-volume and liquid cargo. The Covertainer system expands the
advantages of container transportation, enabling the transport of larger-volume
cargo and increasing operational efficiency thanks to flexible bags. At the same
time, the lightweight and flexible structure of the bags reduces environmental
impacts, offering a sustainable transportation option.

SOLAS is one of the most important regulations for maintaining and improving
safety standards in the maritime industry. This convention mandates that
equipment and procedures used in maritime transport be designed to protect the
safety and health of seafarers. In the Covertainer system, cargo does not come
into direct contact with the ship’s tank, significantly reducing the risks associated
with confined spaces and workplace accidents that may occur during tank
cleaning and washing operations. In traditional systems, personnel may need to
enter the tank manually to clean it after washing. These processes pose a high
risk in terms of occupational health and safety in accordance with SOLAS
requirements and constitute a major threat to personnel safety. The Covertainer
system’s elimination of this risk enables it to be considered a fully compliant
application with SOLAS standards.

The International Code for the Construction and Equipment of Ships Carrying
Dangerous Chemicals in Bulk (IBC Code) has been established to ensure the safe
transport of chemical cargoes and to minimize their environmental impact. The
IBC Code specifies the structural characteristics of tanks used to transport
chemical cargoes and the necessary measures for the safe handling of such
cargoes. The Covertainer system optimizes the use of existing tanks without
altering the structural characteristics of the ship and enables the transport of
cargo in elastic bags. This preserves the stability of the ship and ensures the
safety of the cargo. The Covertainer system enables the transport of cargo
without harming the environment in accordance with the requirements of the IBC
Code, thus creating a safe transport environment from both an environmental and
operational perspective.

The IMDG Code, which contains international regulations concerning the
transport of dangerous goods by sea, sets out the rules necessary for the safe
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transport of such goods. In the Covertainer system, each elastic bag is designed
to suit the nature of the cargo and is made traceable with trackable serial
numbers. Certifying each bag during the transport of dangerous goods, arranging
insurance policies, and conducting routine inspections form the basic elements
of a transport system compliant with the IMDG Code. This system not only
improves existing procedures used in the transport of dangerous cargo but also
increases environmental and operational safety. The Covertainer system also
restructures responsibility and operational processes in maritime transport.
Transporting cargo in elastic bags limits the shipowner’s area of responsibility
and allows third parties (e.g., pump companies) to become involved in the
transportation of cargo. This approach enables the sharing of responsibility in
the ship’s loading and unloading operations, which requires new arrangements
in charterparties (freight contracts). Determining the responsibilities of pump
companies and port authorities in the transportation process and the requirement
for these companies to have P&I insurance constitute an important part of the
legal framework of the Covertainer system.

From a legal perspective, the Covertainer shipping system stands out as a
transport method that complies with international maritime regulations. While
fully complying with regulations such as MARPOL, SOLAS, IBC, and IMDG,
it offers environmental and operational improvements beyond these regulations.
The system both reduces environmental pollution and increases the safety of ship
personnel. The Covertainer system is fully compliant with existing international
regulations and proves its legal validity and applicability as a more sustainable
and safer transportation method in the maritime transport sector. Table 3
provides a comparative assessment of the Covertainer system with traditional
maritime transport systems in the context of maritime law.

Table 3. Comparison Table of Cargo Systems from a Legal Perspective

Covertainer Traditional Bulk | Tanker Container
Criterion

Systems System Transportation | Shipping

It eliminates the | Chemical  residues | During the | Since cargoes are

need for tank|from bulk carriers | transport of | enclosed and

washing, making | may be discharged | chemical isolated in the
MARPOL | ) e ] )

it compliant with | into the sea during | cargoes, tank | container system,
Compliance ) ) ) . . .

MARPOL washing.  Washing | residues are | it complies with

Annex I and II | and diluted discharge | discharged into | MARPOL

regulations.  It|are mandatory to|the sea wunder | requirements;
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prevents the | comply with | certain however, each
discharge of | MARPOL conditions. This | container =~ must
chemical requirements. is limited by |comply with the
residues into the MARPOL Annex | rules of carriage.
sea. II.

There is no need )
During tank
for personnel to .
cleaning
perform tank )
) operations on
cleaning )
. o tankers, Since loads are
operations, Bulk carriers involve . .
. ) personnel isolated in the
thereby the risk of accidents | ) .
o ) . |intervention may | container system,
minimizing risks | due to tank cleaning )

SOLAS be required. | personnel
in confined | and manual i . .

Compliance . . Although safety | intervention 1s
spaces and | intervention.

measures are | limited, making it
workplace Personnel must enter
. taken under | advantageous in
accidents. Safety | enclosed spaces. )
) SOLAS, the risk | terms of safety.
is enhanced as )
in confined
the load s .
. spaces  remains
transported  in .
) high.
elastic bags.
The use of
. containers
Transporting Tankers must
. | In bulk cargo . compliant ~ with
cargo in elastic ) have tank designs )
transportation,  the | the IMDG Code is
bags ensures safe that comply with
) structural mandatory on
transportation by the IBC Code.
o characteristics of container  ships;
Compliance | maintaining the .| The control and
tanks are regulated in however,
with  IBC |ship’s stability. discharge of
) | accordance with the . containers  used
Code Bags designed in chemical
.| IBC Code; however, . _ | for the transport of
accordance with | . residues is .
it is not possible to . | chemical cargoes
the IBC Code carried out in

prevent chemical

residues.

completely  prevent

residues.

accordance with

specific rules.

must be certified
and undergo
routine

inspections.
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Each bag is Chemical In the container
coded and | Loading and | cargoes system, each
tracked transportation transported  in | container must be
according to the | processes on bulk | tankers must be | certified and

Compliance | nature of the | carriers are monitored | certified and | transported in

with the | cargo being | under the IMDG | monitored in | accordance with

IMDG transported. Code; however, the |accordance with | the IMDG Code.

Code Certification and | risk increases due to | the IMDG Code. | Since cargo is
inspections  are | the direct contact of | However, the | transported in
carried out in|cargo with the ship’s | cargoes are in |enclosed areas,
accordance with | tank. direct contact | risks are
IMDG rules. with the tanks. minimized.

2. Advantages of the Covartainer Transportation System

The Covertainer system enables cargo to be transported in elastic bags, thereby
eliminating the need for tank washing operations due to its design principle that
prevents contamination of ship tanks. The elimination of washing processes
prevents the discharge of chemical residues into the sea and keeps cargo ships
compliant with MARPOL regulations, thus offering the opportunity to minimize
marine pollution and environmental risks. It also has the potential to prevent an
arbitration case, such as The Massalia case,”® which demonstrates how tank
washing operations can lead to delays in ship operations and environmental
problems.

In traditional systems, ships may have to wait in port for extended periods due
to tank cleaning operations, which can lead to demurrage (delay) charges. The
Covertainer system reduces these waiting times and associated costs, minimizing
commercial losses and demurrage charges. This offers the advantage of reducing
shipowners’ financial risks, particularly in terms of charterparty. The use of this
system suggests that it would make it possible to obviate a case such as The
Eagle Valencia case,”” where delays in the loading and discharge processes led

56 Government of Ceylon v Societe Franco-Tunisienne D armement-Tunis (The “Massalia”) (No

2) [1960] 2 Lloyd’s Rep 352.
57 Aet Inc Limited v Arcadia Petroleum Limited (The “Eagle Valencia”) [2009] EWHC 2337
(Comm); [2010] EWCA Civ 713.
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to demurrage payments. Therefore, the Covertainer system has the potential to
prevent such delays and the associated legal disputes.

The Covertainer system is considered compatible with existing regulations
(MARPOL, IMO Ballast Water Management Convention) in terms of protecting
the marine ecosystem. Eliminating the need for tank washing has the potential to
prevent the discharge of chemical residues into the sea and mitigate
environmental risks associated with ballast water usage. The system is seen as a
system that contributes to the protection of marine life with its potential to reduce
environmental problems such as marine pollution and the spread of invasive
species and ensures full compliance with environmental regulations.

In terms of compliance with NOR and demurrage procedures, the covertainer
system allows the ship to prepare more quickly for loading or unloading
operations as it does not require washing. It can also be supported by fixed or
mobile pump systems. This makes it possible to minimize demurrage charges in
the event of delays.

In terms of flexibility in pump operations and loading-unloading processes, fixed
or mobile pumps can be used with the covertainer system. This allows for greater
flexibility in operational responsibilities and offers the potential to organize
loading-unloading plans more efficiently.

The Covertainer system offers a design that continues to preserve the cargo even
when the ship’s tank is damaged, thanks to its elastic structure. For example, in
ship collisions or sinking situations, the cargo inside the bags can be protected
without harming the environment. When the cargo is safely removed using
ROVs or divers for cargo discharge, it also provides a solution for preventing
environmental pollution.

The Covertainer system eliminates risky operations such as confined space work
performed during tank cleaning. This presents a significant advantage in terms
of seafarer safety. It offers the potential for success in preventing confined space
accidents and poisoning or other health issues in these areas, ensuring full
compliance with SOLAS regulations, and enhancing seafarer safety.

The Covertainer system prevents the cargo from coming into contact with the
ship’s tank, thereby preventing the transport of chemical residues and other risks.
For insurance companies and classification societies, the Covertainer system
offers an advantage with its environmentally friendly transportation approach.
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Today, there are approximately 20 million containers around the world, with an
annual traffic of approximately 200 million containers. In short, a container
makes 10 trips per year to transport cargo. Containers, which began to be used
in the 1930s, still retain the same dimensions today. However, neither supply nor
demand is what it was back then. This demand is expected to increase steadily
in 2030 and 2040. Therefore, container size is insufficient for human needs, and
it is clear that it will need to grow. However, due to deadweight, if this growth
is achieved with iron, the deadweight will increase. Therefore, rubber is
considered more suitable due to its light deadweight, suitability for heavy work,
and elastic structure. For example, if we want to transport 1000 tons of sunflower
oil using the container system, we need 37 containers, as each container has a
carrying capacity of 27 tons. Since the tare weight of each container is 3.6 tons,
we also need to handle 133 tons of tare weight. However, in the Covertainer
system, the tare weight of each 250m* bag is calculated to be a maximum of 5
tons, and since 4 bags are sufficient when handling this load, it creates a tare
weight of 20 tons. In other words, the Covertainer System offers a tare weight
advantage of 113 tons compared to the container system for a 1000-ton load.

3. Disadvantages of the Covartainer Transportation System

Implementing the Covertainer system requires modifications to the existing
infrastructure of ships. This carries the risk of being costly and time-consuming
initially. Adapting existing tankers and installing new equipment will bring
economic and operational burdens for ship owners.

The Covertainer system must be legally recognized and integrated in accordance
with existing charterparty agreements. In short, the Covertainer offers the
potential to be transported on general cargo ships if desired. If we consider the
Covertainer as an elastic container, the ship will actually remain subject to its
notation because it is engaged in breakbulk shipping. For this reason, it is thought
that attestation or exemption for this type of shipping can be obtained from the
classification society. The important thing is that the ship’s stability is not
compromised, as the liquid cargo will be transported in parcels and positioned
close to the hold floor, so stability is expected to behave appropriately in worst-
case scenarios.

CONCLUSION

The Covertainer shipping system offers an innovative solution to the tank
cleaning requirement encountered in the transportation of liquid and dry bulk
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cargoes by sea, along with the associated environmental and economic problems.
In today’s systems, ships are required to clean their tanks after discharging bulk
cargo, and this process causes chemical waste to mix into the sea, consumes large
amounts of fresh water, and results in significant carbon emissions. The
Covertainer system eliminates this requirement by using large elastic transport
bags (250m3), thereby ending the need for continuous cleaning of ships’ tanks.

In examinations conducted through lawsuits, as in the Massalia case, it has been
observed that increased waiting times for ships in ports raise demurrage costs
and that these delays increase operational costs. The Covertainer system aims to
minimize these waiting times and delay costs in ports by eliminating washing
and cleaning processes, thereby preventing demurrage lawsuits. The system also
shows potential to reduce disputes between ship owners and charterers in the
post-washing cleaning processes in tanker transportation, as seen in the London
Arbitration 10/9456 case.

The Covertainer system is compliant with existing MARPOL, SOLAS, IMDG,
and IBC regulations and offers an approach that minimizes environmental
pollution in maritime transport. While current systems emit 261-725 tons of CO2
per ship per year, this system aims to reduce these values to near zero by
eliminating washing processes. Furthermore, according to MARPOL Annex I,
a maximum of 75 liters of chemical residue can be discharged into the sea after
tank cleaning, but thanks to the covertainer system, these residues are completely
eliminated, preventing these chemical wastes that harm the marine ecosystem.
This also contributes to protecting the health of marine life by preventing the
formation of microplastics in the seas. In the technical structure of the system,
elastic, lightweight, and durable rubber bags are preferred instead of the iron and
steel tanks of existing bulk carriers. As in the container system, heavy metal
structures that increase the ship’s weight and carbon emissions have been
avoided, thus providing more flexible and lightweight transportation. For
example, while the container system generates 133 tons of deadweight for
transporting 1,000 tons of sunflower oil, this value drops to only 20 tons in the
Covertainer System, thereby increasing operational efficiency. Covertainer not
only offers environmental and economic advantages but also provides a structure
that supports the transition to autonomous maritime transport. Sensors inside the
cargo bags allow customers to track their cargo in real time, maximizing cargo
security and operational flexibility. This feature reduces the human factor in
maritime transport while enabling faster and more efficient transportation in
operational processes. In the current bulk cargo system, tankers carry high risks
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during the transition to an autonomous system due to the lack of guarantees for
cleaning processes. The covertainer system eliminates these risks, ensuring a
safe transition.

The Covertainer shipping system offers an environmentally friendly,
economical, and safe alternative in maritime transport, ensuring efficiency and
sustainability in the shipping industry in compliance with existing international
regulations. Considering both environmental obligations and economic
requirements, this system presents a solution that should be regarded as an
innovation transforming maritime transport.
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