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Teassiif’iin Olgiitleri ve Irtifak Haklarindaki Uygulamalari: islam Hukuku ve Urdiin Medeni
Kanunu Arasinda Karsilastirmal Bir inceleme

Oz

Teassiif (hakkin koétiiye kullanilmasi), klasik fikih eserlerinde gegmeyen modern 1stilahlardan
biridir. Bunun yam sira teassiif insanlarin haklariyla alakali biitiin alanlarda arastirilmas1 gerekli olan
onemli bir konudur. Oyle ki kimsenin kendi mesru hakkini kullanirken dahi baska birine zarar vermeye
hakk1 yoktur ve ona taninan haklar sinirsiz degildir. Sonug olarak biitiin insanlarin haklarin1 gézetmek
i¢in onlarm haklarm kotiiye kullanmalarmin engellenmesi gereklidir. irtifak haklar1 da insanlarin,

bagkalarimin miilklerindeki haklarini ve o miilk sahiplerinin haklarini diizenlemesi yoniiyle bu ¢ergevede
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incelenmeyi hak etmektedir. Nitekim Islam Hukuku insanlarm haklarin1 gozetmek igin bu konuda baz
kural ve ilkeler belirlemis olup Urdiin Medeni Kanunu da bazi maddelerini buna ayirmistir. Bu calisma
teassiifiin dlgiitlerini ele alip bunun irtifak haklarindaki uygulamalarmi islam Hukuku ve Urdiin Medeni
Kanunu’nun konuya yaklasimlari karsilastirmali olarak incelemistir. Oncelikle her iki hukuk sisteminde
de teassiifiin Ol¢iitleri tespit edilmis, sonrasinda da bu 6Olgiitlere bagh olarak irtifak haklarinda teassiifiin
hangi Orneklerinin ele alindigi arastinlmistir. Caligma, teassiif, mi‘yar (6lgiit) ve irtifak hakki
terimlerinin tanimiyla baslamis sonrasinda teassiif olgiitlerini agiklaylp konu hakkinda islam
Hukukunun ve Urdiin Medeni Kanunu’nun ele aldigi bazi drnekleri bu iki sistemi karsilastirarak
incelemistir. Hakkin kétiiye kullanilmasi iki temel 6lgiite baglidir, bunlar: manevi ve maddi 6lgiitlerdir.
Manevi yani subjektif 6l¢iit kisinin niyetiyle dogrudan alakalidir ve bu 6l¢iit iki durumda ortaya ¢ikar:
Birincisinde kisi hakkini sadece bagkasina zarar verme niyetiyle kullanir ve kiiciik de olsa bu fiilden bir
menfaat beklentisi yoktur, ikincisi ise hakkin gayrimesru bir amag¢ icin kullanilmasidir. Zarar verme
niyetinin tespit edilebilmesi igin iki dnemli sart vardir: ilki hak sahibinin zarar verme niyeti ile bu fiili
islediginin tespit edilmesi, ikincisi kisinin fiilini ger¢eklestirirken bagkasina zarar vermekten bagka bir
niyetinin bulunmamasidir. Eger az da olsa bir menfaat umarak ve bagkasina da zarar vermek niyetiyle
bu fiilini isliyorsa bu durum, manevi 6l¢iite degil maddi 6lgiitiin menfaatlerin ¢atigmasi kapsamina dahil
olacaktir. Teassiifiin ikinci temel 6l¢iitli olan maddi yani objektif 6l¢iit ise fiillerin sonuglartyla ilgilidir
ve bu da ikiye ayrilir: Birincisi iki hak sahibi arasindaki menfaat catismasidir ki burada iki bireysel
menfaatin ¢atismasi olabilecegi gibi bireysel menfaat ile toplumsal menfaatin ¢atismasi seklinde de
ortaya cikmaktadir. ikincisi ise asir1 zarardir. Eger bir kisi, hakkin1 mesru bir sekilde kullanmasina
ragmen, bagkasina kars1 elde ettigi faydaya esit veya ondan daha biiyiik bir zarar olusturuyorsa, hakkini
bu sekilde kullanmasi teassiif kapsamina girer ve bu fiilinden menedilir. Bu durum, zarar ister iki
bireysel menfaatin ¢catigmasindan kaynaklansin isterse de bireysel ve toplumsal menfaatin ¢atismasindan
kaynaklansin aynidir. Bu durum su kiilli kaidelere dayanir: “Zarar-1 &mmi def” igiin zarar-1 has ihtiyar
olunur”. “Def-i mefasid celb-i menafi’dan evladir”. Calismanin sonucunda islam Hukuku ile Urdiin
Medeni Kanunu'nun teassiifiin olgiitlerinde tamamen birlestigi, sadece modern donem Islam
Hukukgcularmin bu dlgiitleri maddi ve manevi olarak iki temel baslik altinda ele aldiklari, Urdiin Medeni
Kanunu’nun ise bu tasnife gitmedigi tespit edilmistir. Buna ilave olarak da irtifak haklarinda insanlarin
teassiiften menedilmesi noktasinda ortak bir tutum izledikleri ortaya ¢ikmigtir.

Anahtar Kelimeler: islam Hukuku, Urdiin Medeni Kanunu, Teassiif, Irtifak Haklar1, Zarar
Criteria for Abuse of Rights and Their Applications in Easement Rights: A Comparative Study
Between Islamic Law and the Jordanian Civil Code

Abstract
The term “Abuse Of Rights” is a contemporary concept that was not explicitly mentioned in
classical Islamic jurisprudential texts, despite its significant importance in regulating various matters

related to individual rights. It essentially refers to causing harm to others, as no individual is permitted
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to harm another while exercising a legitimate right. Rights are not absolute or unrestricted, and there
must be a prohibition of abuse in exercising rights to safeguard the rights of all individuals. Similarly,
“Easement Rights” are a vital subject concerning people's rights, as they regulate the relationship
between individuals' entitlements regarding the properties of others and the rights of property owners
themselves. Islamic legislation has laid down certain principles and guidelines to balance these rights,
just as the Jordanian Civil Law has enacted provisions to organize this area. This study examines the
criteria for abuse of rights and its applications in easement rights, comparing Islamic legislation and the
Jordanian Civil Law. The research begins by defining abuse, its criteria, and easement rights. It then
elaborates on the criteria for abuse of rights and explores several of its applications in easement rights
within the frameworks of Islamic legislation and the Jordanian Civil Law, comparing these two systems.
Abuse of rights is assessed based on two primary criteria: the subjective criterion, also referred to as the
intentional criterion, and the objective criterion, also known as the material criterion. The subjective
criterion pertains to the individual's intention and is divided into two categories. The first is pure
intention to harm others, where the rights-holder uses their right solely to harm others. The affected
party in cases of easement rights is often the neighbor of the rights-holder. Two conditions must be met
for this criterion to apply: first, the rights-holder must intend to harm another; second, this intention
must be exclusive, meaning no other purpose is associated with the act. If the rights-holder aims for any
benefit, even minimal, alongside the harm, the action is not judged under the subjective criterion but
rather under the objective criterion due to conflicting interests. The second aspect of the subjective
criterion is the misuse of a right for unlawful purposes. This involves utilizing a lawful right for an
unintended or impermissible purpose. The objective criterion concerns the consequences of actions and
is divided into two categories. The first is imbalance between conflicting interests, which may occur
between two individual benefits or between an individual benefit and a public interest. The second
category under the objective criterion is excessive harm. Normal harm, which is minor, must be tolerated
and forgiven. However, if an individual exercises their right in a manner that deviates from common
norms, causing significant harm to others, their action constitutes abuse of rights. The study concludes
that both Islamic Law and the Jordanian Civil Law agree on the prohibition of abuse of rights in all its
forms, whether evaluated based on intentional or material criteria. Both systems emphasize preventing
harm in the exercise of easement rights.

Keywords: Islamic Law, Jordanian Civil Code, Abuse of Rights, Easement Rights, Harm
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