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THE PROBLEM OF SHAREHOLDERS REQUESTING ARREST OF THE
COMPANY’S SHIP IN THE LIGHT OF JUDICIAL DECISIONS
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oz
TTK’nin 1353/1 maddesi geregi bor¢lunun malvarligindaki geminin ihtiyati haczine
karar verilebilmesi i¢in istemin deniz alacagi niteliginde olmasi gereklidir. Deniz alacag:
haricindeki diger bir alacak i¢in gemi hakkinda ihtiyati haciz karar1 verilmesi hukuken
miimkiin degildir (TTK m. 1353/III). Deniz alacagi niteligindeki istemler ise TTK’ nin
1352/ maddesinde sayilmistir. Ticaret sirketi ortaklarinin girkete yonelik istemleri bu
alacaklar arasinda degildir. Uygulamada duran malvarlig1 yalnizca gemiden ibaret olan
sirket sayis1 oldukga yiiksektir. Bu agidan ortagin dogrudan sirkete yonelik istemlerinin
deniz alacagi niteliginde olup olmadigi oldukc¢a 6nemlidir. Bu kapsamda ¢alismada,

ortaklarin sirkete yonelik muhtemel istemlerinin sirkete ait geminin ihtiyati haczini
isteme hakk1 verip vermedigi konusu incelenmistir.
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ABSTRACT

In order for the arrest of the ship, the claim must be one of the maritime claims. For the
other claims from maritime claims, the verdict to arrest of ship is not legally possible
(TCC art. 1353/1I1). In case, the maritime claims were regulated at TCC art. 1352/1 but
the rights of shareholders for company is not uncodified at the article. However, in
practice, the number of companies whose assets consist of only a ship is quite high. In
this respect, it is very important whether the shareholder’s claims directed to the
company are in the nature of maritime claims. In this context, the study examined
whether the possible claims of the shareholders to the company gives the right arrest of
the company’s ship.

Keywords: *Commercial Company *Maritime Claims *Arrest *Ship *Partnership
GIRIS

Hukuki anlamda ihtiyati haciz, bir para alacaginin zamaninda 6denmesinin
garanti altina almmmasi1 amaciyla mahkeme karar ile bor¢lunun mallarina

onceden ve gecici olarak el konulmasidir.' icra iflas Kanunu (iIK)’nun 257/1
maddesi uyarinca, kural olarak, vadesi gelmis® ve rehinle temin edilmemis’

' 1BK, 29.06.2017, 29.06.2017, E. 2016/1, K. 2017/6; HGK, 18.01.2017, E. 2014/2492, K.
2017/11; 19.HD, 25.04.2008, E. 2008/3380, K. 2008/4430; 19. HD, 25.09.2012, E. 2012/8229,
K. 2012/13512.
<https://ea70330bbfe919¢2312426c9be35¢661274d7d97.vetisonline.com/arama/mahkeme-
kararlari> s.e.t. 02 Agustos 2025. Icra Iflas Kanunu (1K) Dokuzuncu Bap (IiK m. 257 ila
268)’in bashigr “ihtiyati haciz” olmasma ragmen Kanunda, kavramun acik bir tanimi
yapilmamustir. Doktrinde birbirine yakin ifadelerle yapilan tanimlar i¢in genel olarak bkz. Baki
Kuru, fcra ve Iflds Hukuku Ders Kitabt (B. 1, Yetkin Yaymlar1 2017) 348; Hakan Pekcamztez,
Oguz Atalay, Meral Sungurtekin Ozkan ve Muhammet Ozekes, Icra ve Iflas Hukuku, Ders
Kitab1 (B.5, Vedat Kitapcilik 2018) 303; Ramazan Arslan, Ejder Yilmaz, Sema Taspinar
Ayvaz ve Emel Hanagas1, Icra ve Iflas Hukuku (Giincellenmis B. 5, Yetkin Yayinlar1 2020)
442; Erhan Giinay, Usul Hukukunda Ihtiyati Tedbir ve Ihtiyati Haciz (Giincellenmis B. 3,
Seckin Yayinlar1 2024) 283; Talih Uyar, Alper Uyar ve Ciineyt Uyar, Icra Hukukunda Ihtiyati
Haciz (B.1, Bilge Yaymevi 2018) 2; Umut Akdeniz, ‘Thtiyati Haciz Miiessesesi’ (2006) 10(1-
2) Gazi Universitesi Hukuk Fakiiltesi Dergisi 197, 198.

Bor¢lunun belirli bir yerlesim yerinin olmamasi veya borcu 6dememek amactyla mallarini
gizleme ya da kacirmaya calismasi gibi islemlerde bulunmasi halinde heniiz miieccel alacaklar
icin de ihtiyati haciz istenmesi miimkiindiir. Bkz. {IlK m. 257/IT ve TTK m. 1353/V. Ayrintili
bilgi icin genel olarak bkz. Kuru, 348; Pekcanitez, Atalay, Sungurtekin Ozkan ve Ozekes, 303;
Arslan, Yilmaz, Taspinar Ayvaz ve Hanagasi, 442; Hasan Ozkan, Ihtivati Tedbir, Delil Tespiti,
Intiyati Haciz ve Kamu Alacaginin Tahsilinde Ihtiyati Haciz (B.1, Legal Yayincilik 2015) 893;
Glinay, 283; Uyar, 2593.

Bununla birlikte “alacagin rehinle temin edilmis tutarini asan kismi igin ihtiyati haciz”
miimkiindiir.11. HD, 13.11.2013, E. 2013/16407, K. 2013/20332
<https://ea70330bbfe919¢2312426c9be35¢661274d7d97.vetisonline.com/belge/y-11-hd-e-
2013-16407-k-2013-20332-t-13-11-
2013/3928818/%22ihtiyati+haciz%22+alaca%c4%9t%c4%b 1n+rehnita%c5%9tant+k%c4%
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olmas1 kadiyla, her tiirlii para alacagi i¢in ihtiyati haciz karar1 verilmesi
miimkiindiir.* Gemilerin ihtiyati haczinde ise bu genel ilkeden ii¢ sekilde
sapilmigtir.

Bunlarin birincisi kanuni veya akdi rehinle temin edilmis alacaklar igin de
geminin ihtiyati haczinin istenebilmesidir (TTK m. 1353/II). ikinci 6nemli
farklilik ise gemi hakkinda yalnizca deniz alacag: niteligindeki alacaklar igin
ihtiyati haciz karar1 verilebilmesidir. Diger bir ifadeyle, geminin ihtiyati haczine
karar verilebilmesi igin alacak, Tiirk Ticaret Kanunu (TTK)’nun 1352/1
maddesinde yirmi iki bent halinde sayilan alacaklardan birine dahil olmalidir. Bu
acidan, TTK’nin 1352/ maddesinde smirli sekilde sayilanlarin haricindeki
alacaklarn teminat altina almak amaciyla gemi hakkinda ihtiyati haciz kararn
verilmesi hukuken miimkiin degildir (TTK m. 1353/III). Ugiincii farklilik ise
parasal nitelikte olmayan’ deniz alacaklari i¢in de geminin ihtiyati haczine karar
verilebilmesidir.°

Bu genel ilkelere uygun olmak kaydiyla, ticaret sirketi ortaklarinin da deniz
alacag1 niteligindeki alacaklarimi teminat altina almak amaciyla sirkete ait
geminin ihtiyati haczini isteme hakkina sahip oldugu tartigsmasizdir. Bununla
birlikte TTK’nin 1352/1 maddesinde kar payi, riighan hakki veya tasfiye pay1
gibi ortaklik haklarindan dogan istemler, acik sekilde, deniz alacagi olarak
sayllmamistir. Yalnizca TTK’nin 1352/1 maddesinin (u) bendinde “Geminin
ortak malikleri arasinda ¢ikan, geminin isletilmesine ya da gemiden saglanan
hasilata iligkin her tiirlii uyusmazli(gin)” ve yine aynit maddenin (f) bendinde
“Bir c¢arter parti diizenlenmis olup olmadigina bakilmaksizin, geminin

blsm%c4%b1+i%c3%a7in> s.e.t. 02 Agustos 2025. Ayrica bkz. Uyar, 2591 (19 nolu dipnotta
zikredilen kararlar).

4 1IK’ni 257. maddesi kapsaminda ihtiyati haciz isteminin kosullar1 igin genel olarak bkz. Kuru,
349; Pekcamitez, Atalay, Sungurtekin Ozkan ve Ozekes, 304; Arslan, Yilmaz, Taspmar Ayvaz
ve Hanagas1, 443; Talih Uyar, ‘Thtiyati Haciz Isteminin Kosullar® (2017) 19(Ozel Say1) Dokuz
Eyliil Universitesi Hukuk Fakiiltesi Dergisi 2585, 2587.

5 TTK’min 1352. maddesinde deniz alacagi olarak sayilan istemler arasinda para alacag
niteliginde olmayan alacaklarin bulundugu, maddenin lafzindaki “istem” kelimesinin para
alacaginin tahsiline yonelik olmayan alacaklar: ifade ettigi hususunda bkz. Ecehan Yesilova
Aras, 1999 Tarihli Milletlerarasi Sézlesme Geregi, Geminin Ihtiyati Haczi Kararimin Infazi
“Arrest” (B. 1, Yetkin Yayinlar1 2023) 71 (97 nolu dipnot). IiK uyarinca ihtiyati haczin, para
alacaklarina yonelik 6zel olarak ihdas edilmis gegici bir hukuki koruma sistemi oldugu, bu
haliyle diger bir koruma miiessesi olan ihtiyati tedbirden ayrildig1 hususunda bkz. Pekcanitez,
Atalay, Sungurtekin Ozkan ve Ozekes, 303; Ozkan, 893; Giinay, 283.

¢ Kerim Atamer, Deniz Ticareti Hukuku, C. 1V, Deniz Icra Hukuku (B.2, On Iki Levha Yaymlari
2019) 379 (Deniz Icra); Sinan Can Konyali, Milletleraras: Ozel Hukukta Gemilerin Ihtiyati
Haczi (B. 1, Adalet Yayinevi 2024) 113.
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kullanmiimasi veya kiralanmast amaciyla yapilmis her tiirlii sézlesme(nin)” deniz
alacag1 oldugu diizenlenmistir.

S6z konusu maddelerin lafzindan da anlasilacagi tizere, geminin igletilmesi veya
gemiden saglanan hasilata iligkin uyusmazliklarin deniz alacagi niteliginde
olmasi, ortaklar arasinda gemi kiras1 veya miilkiyet iliskisi bulunmas1 sartina
baglanmistir. Tiirk Hukukunda ise ticaret sirketleri, istisnasiz, ortaklarindan
bagimsiz tiizel kisilige sahiptir (TTK m. 125/1). Dolayisiyla ortaklik sifati, ticaret
sirketine ait gemi iizerinde miilkiyet hakki vermedigi gibi ortaklar arasinda gemi
kirasina benzer bir hukuki iliski de dogurmaz. Miilkiyeti ticaret sirketine ait gemi
bakimindan donatan sifat1 yalnizca sirkete aittir.” Sirket ortag: hicbir sekilde
sirkete ait bir geminin maliki, kiracisi veya isleteni konumunda degildir.

Oysaki uygulamada birden fazla kisinin bir gemiyi, paylt miilkiyet tesis ederek
donatma istiraki veya adi sirket blinyesinde elbirligi miilkiyet seklinde deniz
ticaretinde kullanmalarma pek rastlanmaz. Hemen hemen istisnasiz ortaklar,
sorumluluk veya vergisel gibi bir takim nedenlerle, geminin isletilmesi amaciyla
bir sirket kurmakta ve gemiyi de bu sirket adina tescil ettirme yolunu
se¢mektedir.® Bu sekilde kurulan bir sirketin duran malvarlig1 ise, gogunlukla,
bu gemiden ibaret kalmaktadir. Diger bir ifadeyle, alacaklilarin sirkette yonelik
istemlerinin en 6nemli ve degerli teminatin sirkete ait gemi olusturmaktadir. Bu
acidan, dzellikle malvarlig1 yalnizca deniz ticaretinde kullanilan gemiden ibaret
olan bir ticaret sirketi ortaginin, kér pay1 alacag: veya sirkete verdigi bor¢larin
iadesini istemesi gibi dogrudan sirkete yonelik istemlerinin deniz alacag
niteliginde olup olmadig1 olduk¢a 6nemlidir.

Bu kapsamda c¢alismada, ulasilan yargi kararlar1 ve TTK kapsaminda, ortaklarin
sirkete yonelik muhtemel istemlerinin deniz alacagi niteliginde olup olmadigi ve
dolayisiyla sirkete ait geminin ihtiyati haczini isteme hakki verip vermedigi
konusu incelenmistir. Calismada 6zellikle bu konuda 6zel bir diizenleme yapilip
yapilmamasi gerektigi sorusuna cevap aranmistir.

7 Krs. TTK 1064/IL. Bu hususta ayrica bkz. Kerim Atamer, Deniz Ticareti Hukuku, C. 1(B. 1,
On Iki Levha Yaymlar1 2017) 845 (Deniz Ticareti).

Tiirkiye Odalar ve Borsalar Birligi Kanunu’nun 9/I ve IV maddesi uyarinca deniz ticaretiyle
ugrasan tacirlerin kaydolmak zorunda oldugu Deniz Ticaret Odasi (IMEAK) ve yine
Tiirkiye’de donatanlarin biiyiik ¢ogunlugunu temsil eden Tiirk Armatérler Birligi’ne kayith
donatanlarin neredeyse tamaminin ticaret sirketi olmasi da bu goriisii desteklemektedir.
Bilgiler i¢in bkz. Deniz Ticaret Odasi, “Uyeler”,
https://www.denizticaretodasi.org.tr/tr/uyeler/tumu> s.e.t. 03 Agustos 2025; Tiirk Armatorler
Birligi, “Uyelerimiz”, <https://armatorlerbirligi.org.tr/uyelerimiz> s.e.t. 03 Agustos 2025.
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I. TERMINOLOJI VE KONUNUN SINIRLANDIRILMASI

Tiirk hukukunda sirket veya ortaklik terimi,’ iktisadi faaliyette bulunmak iizere
yeterli miktarda sermayenin birlestirilmesi suretiyle s6zlesmeyle kurulan
birliktelikleri ifade etmek iizere kullamlan semsiye bir kavramdir.'® Sirketler
diizenlendikleri kanuna, tiizel kisiligi olup olmamasina, sermaye yapisina, sahis
veya sermeye sirketi ayrimina ve sorumluluk sekline gore farkli goriiniimlere
sahiptir. Bunlardan en az iki gergek veya tiizel kisi tarafindan ekonomik menfaat
saglamak amaciyla kurulan adi sirketin tiizel kisiligi yoktur.'" Kisi veya kisilerin
yazili bir girket sdzlesmesine bagli olarak ekonomik bir amaca ulagsmak amaciyla
TTK’da belirlenmis sirket tiirlerinden birini tercih ederek olusturduklar tiizel
kisilikler ise ticaret sirketi olarak isimlendirilmektedir (TTK m. 124/1).

Ticaret sirketlerinden kollektif ve komandit sirket sahis sirketi; anonim, limited
ve sermayesi paylara boliinmiis sermaye sirketi ise sermaye sirketi olarak
smiflandirilmistir  (TTK m. 124/I1)."” Komanditer ortak'® harig, sahis
sirketlerinde ortaklarin sirketin borglarindan dolay1 sorumlulugu ikinci

Tiirk hukukunda “sirket” ve “ortaklik™ terimleri birbirleriyle es anlamda kanuni terimler olup
birbirleri yerine kullanilabilir. Bkz. TTK m. 1531.

Tiirk Hukukunda sirket kavrami hakkinda genel olarak bkz. Yasar Karayal¢in, Ticaret Hukuku
Dersleri, Sirketler Hukuku (B.1, Giizel Istanbul Matbaas1 1965) 36; Gonen Eris, Ticari Isletme
ve Sirketler, C.II (B. 3, Seckin Yayinlar1 2017) 1403 (Sirketler IT); Reha Poroy, Unal Tekinalp
ve Ersin Camoglu, Ortakliklar Hukuku, C. 1 (B. 15, Vedat Kitapgilik 2021) 23 (Ortakliklar I);
Hasan Pulash, Sirketler Hukuku Genel Esaslar (B. 7, Adalet Yaymevi 2021) 574 (Genel
Esaslar); Abuzer Kendigelen ve Ismail Kirca, Sirketler Hukuku, C. I (B.1, On Iki Levha
Yayincilik 2021) 8 (Sirketler I); Fatih Bilgili ve Erhan Demirkapi, Sirketler Hukuku Dersleri
(B. 8, Dora Yayinlar1 2021) 1; Hasan Pulash, Sirketler Hukuku Serhi, C. 1 (B. 4, Adalet
Yaymevi 2022) 3 (Serh I); frem Aral, *Sirketler Hukukuna Giris’, Sami Karahan (ed), Sirketler
Hukuku (B. 2, Mimoza Yaymlar1 2013) 21 Ahmet Fatih Ozkan, ‘Ticaret Sirketleri, Tiirleri’,
Ismail Kirca (ed) Sirketler Hukuku Serhi, C.1(B. 1, Seckin Yaymlar1 2023) 39.

Adi sirketin tiizel kigiliginin olmamasinin sonuglari, 6zellikle, hak ehliyeti ile Tiirk Hukuku
bakimindan sonuglar1 hakkinda ayrintili bilgi ve degerlendirme i¢in bkz. Oru¢ Hami Sener,
Adi Ortaklik (B.1, Yetkin Yaynlar:1 2008) 152; Poroy, Tekinalp ve Camoglu, Ortakiiklar I, 83;
Kendigelen ve Kirca, Sirketler I, 49.

TTK’nin 124/I maddesinde kooperatifler bir ticaret sirketi olarak sayilmis olmasina ragmen
aynt maddenin ikinci fikrasindaki kooperatifler ne sahis ne de sermaye sirketi olarak
gosterilmistir. Bu durum uygulamada, kooperatiflerin tacir olup olmadig: tartismasina yol
agmustir. Bkz. Ismail Kirca, ‘Kooperatiflerin Tacir Niteligi Hakkinda Yargitay’in Tutunu:
Kanuna Aykirt Yorum mu Yoksa Ortiili Bosluk Doldurma Gayreti mi?* (2017) 33(2)
BATIDER 5, 6. Yargitay Igtihadi Birlestirme Biiyiik Genel Kurulu ise kooperatiflerin tacir
oldugu yéniinde igtihatlar1 birlestirmistir. IBBGK, 12.11.2021, E. 2020/2, K. 2021/3 (RG
01.04.2022/31796).

Komandit sirketlerde sorumlulugu sirkete koydugu veya koymayi taahhiit etmis oldugu
sermaye ile smirl olan ortak. Bkz. TTK m. 304/11.
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dereceden, miiteselsil ve sinirsizdir.'* Diger bir ifadeyle alacagini sirketten tahsil
edemeyen alacaklilar, ortaklarin kigisel malvarligia gitme hatta iflasin isteme
hakkina haizdir. Sermaye sirketlerinde ise ortaklarin sorumlulugu, kural olarak,
sirkete getirmeyi taahhiit ettigi sermaye ile simirhidir. Alacaklilar, kural olarak,
sirkette yonelik istemleri nedeniyle ortakliklara miiracaat edemezler."

Sahis sirketlerindeki sorumluluk rejimi uyarinca ortaklarm, komanditer ortak
hari¢, her zaman diger ortaklara miiracaat hakkina sahiptir. Bu sebeple sahis
sirketlerinde ortagin sirkete yonelik istemlerinin yegéne teminati, sirkete ait
gemiden ibaret degildir. Sermaye sirketlerinde ise ortaklarin alacagina
ulasmasimin en énemli teminatiny,'® sirketin sermayesi olusturmaktadir.

Yukarida vurgulandig: lizere uygulamada bir gemiyi deniz ticaretinde birlikte
kullanmak iizere genel olarak sermaye sirketi, anonim veya limited sirket, tercih
edilmektedir. Bu sebeplerle ¢calismanin konusu yalnizca anonim ve limited sirket
ortaklarinin girkete yonelik istemleriyle sinirlandinlmistir. Bu kapsamda
caligmada sirket terimi anonim veya limited sirketi; “ortak™ terimi ise anonim
sirketlerde “pay sahibi”, limited sirkette ise “ortak” terimini'’ gdstermek iizere
kullanilmagtir.

II. YARGI KARARLARI

Konuyla ilgili ii¢ Bolge Adliye Mahkemesi (BAM) kararma'® ulasilmistir. Her
ii¢ kararda da istinaf merci, ortaklik haklarinin ihlal edildigine iligkin iddialarin
sirkete ait gemi iizerinde ihtiyati haciz hakki vermeyecegine hiikmetmistir.

14 TTK m. 236, TTK m. 236 ve TTK m. 317.

Sorumlulukla ilgili bu genel kurallara ek olarak adi sirket ve sahis sirketlerinde her ortak,
kanundan dogan yonetim ve temsil hakkini haizdir. Dilerlerse ortaklar, yonetim ve temsil
yetkisini diger ortaklara veya {igiincii kisilere birakabilirler. Bu durumda dahi olagan dis1 is ve
islemler ancak tiim ortaklarin oybirligiyle sirkete kars1 gegerli olur (TTK m. 223). Sermaye
sirketlerinde ise yonetim kurulu veya miidiir ad1 verilen ayr1 yonetim ve temsil organi vardir.
Bu organlar, olagan ve olagan dist ayrimi olmaksizin sirketin faaliyet konusuna giren her tiirlii
is ve islemi yapma yetkisine sahiptir (TTK m. 371).

Zarar goren ortaklar, somut olaym o&zelliklerine gore, yonetim kurulu, miidiir veya
yoneticilerden zararlarinin tazmini isteme hakkina sahiptir. TTK m. 553 ve TTK m. 644.

Her iki sirketin yapisinin farkli olmasi nedeniyle TTK’da anonim sirket ortaklarini ifade etmek
iizere “pay sahibi”, limited sirkette ise “ortak” terimi kullanilmaktadir. Bkz. TTK m. 329/1I ve
573/11.

Bu kararlardan iki tanesinin taraflari, ihtiyati haczi istenen gemi ve istem sebepleri ayni olaya
aittir. Bu nedenle ¢alismada yalmzca iki Istanbul BAM kararma yer verilmistir. Calismada yer
verilmeyen karar igin bkz. Istanbul BAM 14. HD, 04.10.2018, E. 2018/1354, K. 2018/1010
<https://legalbank.net/belge/istanbul-bam-14-hukuk-dairesi-kararlari-e-2018-1354-k-2018-
1010-t-04-10-2018/3455595/> s.e.t. 13 Temmuz 2023.



TOPSOY 293

Calismanin bu kesiminde s6z konusu ilk derece mahkemesi ve BAM kararlari
kisaca 6zetlendikten sonra kararlarin kisa bir degerlendirilmesi yapilmistir.

1. istanbul BAM 12. Hukuk Dairesi Karari

A. Karar Ozeti

Istanbul BAM 12. HD, 01.11.2018, E. 2018/1672, K. 2018/1348 sayili karara'®
konu olayda taraflar, tek duran malvarligit Malta bayrakli oldugu anlasilan
limited sirket ortaklaridir. Talepte bulunan ortak, sirketin faaliyetleriyle,
dolayistyla geminin isletilmesiyle ilgili tiim is ve islemlerin karsi tarafca
yuritildigi ancak “gemi hesaplarmi  seffaf tut(ul)madigi, geminin
isletilmesinden elde edilen kdrdan sadece diger ortagin faydalandigi, sirketin
ticari defterlerinin talep edilmesine ragmen ... gosterilmedigi” iddiasiyla
TTK’ni 1352/I-u maddesi uyarinca sirkete ait geminin ihtiyati haczini talep
etmistir.

IIk derece mahkemesi geminin limited sirkete ait olmasi sebebiyle donatan
stfatinin taraflarin ortak oldugu sirkete ait olduguna vurgu yaparak,

“davacinin donatan sirkette hissedar olmasinin gemi iizerinde de miilkiyet
hissesi bulundugu anlamina gelmeyecegi, TTK 1064/2 maddesi dikkate
alindiginda sirket ortaklar1 arasinda donatma istirakinin varlifindan séz
edilemeyecegi ... bu nedenle alacagin bir deniz alacagi olmadig1”,

Gerekgesiyle ihtiyati haciz talebinin reddine karar vermistir.

Istinaf merci Istanbul BAM 12. HD ise, dzetle, davacinin ihtiyati haciz istemine
dayanmis oldugu 1352/I-u maddesinin, geminin ortak malikleri arasinda ¢ikan,
geminin isletilmesine ya da gemiden saglanan hasilata iligkin her tiirli
uyusmazlig1 deniz alacagi olarak tanimladigi,

“Somut olayda, ihtiyati hacze konu geminin donatani ... Ltd sirketi
olduguna gdre, geminin donatani/sahibi olan sirketin ortagi olarak ortaklik
haklarinin ihlal edildigine iliskin iddialar(in), geminin ortak malikleri
arasinda ¢ikan geminin isletilmesine veya gemiden saglanan hasilata
iliskin bir ihtilaf olarak kabul edileme(yecegi), dolayisiyla bu iddialara
dayali alacagin da deniz alacag1 oldugunun kabulii miimkiin olmadig1”

Gerekgesiyle davacinin istinaf bagvurusunun esastan reddine karar vermistir.

19 Karar igin bkz. https:/legalbank.net/belge/istanbul-bam-12-hukuk-dairesi-kararlari-e-2018-
1672-k-2018-1348-t-01-11-2018/3936155/> s.e.t. 12 Temmuz 2023.



Yarg: Kararlar: Isiginda Ortaklarin
294 Ticaret Sirketine Ait Gemilerin Ihtiyati Haczini Istemesi Sorunu

B. Degerlendirme

Yukarida 6zeti verilen karardan Istanbul BAM 12. HD’nin, TTK’nin 1352/I-u
maddesindeki geminin isletilmesine ya da gemiden saglanan hasilata iliskin
istemlerin yalmzca “geminin ortak malikleri” bakimindan deniz alacagi
niteliginde oldugunu kabul ettigi anlagilmaktadir. Istanbul BAM 12. HD’ye gére
davaya konu gemi limited sirketin miilkiyetinde oldugundan donatan sifati
sirkete aittir. Davaci ise sirketin ortagi konumunda olup gemi iizerinde dogrudan
miilkiyet hakkina sahip degildir. Bu acidan davaci ortak ile ticaret sirketi veya
diger ortak arasinda birlikte miilkiyetten bahsedilemez. Dolayisiyla TTK’nin
1352/I-u maddesinin somut olaya uygulanmasi miimkiin degildir.*’

Ileride ayrmtili olarak tartisilacag: tizere TTK min 1352/I-u maddesi yalmzca
gemiye paylt veya elbirligi miilkiyet seklinde malik olan ortaklar arasinda
geminin isletilmesine ya da gemiden saglanan hasilata iliskin ¢ikan
uyusmazliklarin1 deniz alacagi olarak tanimlamistir. Tiirk hukukunda ticaret
sirketleri, kural olarak, TMK’nin 48. maddesi ¢ercevesinde her tiirlii haklardan
yararlanabilme ve borglar istlenebilme hakkini haizdir (TTK m. 125/1I).
Dolayisiyla sirkete ait geminin suda ekonomik menfaat saglamak amaciyla yine
sirket adina kullanilmas1 durumunda donatan sifat1 yalnizca ticaret sirketine
aittir. Sirketteki pay1 ne olursa olsun ortaklarin donatan sifatindan bahsedilmesi
hukuken miimkiin degildir.?'

Davaya konu olayda geminin tek maliki limited sirketidir. Dolayisiyla donatan
sifat1 yalnizca davali sirkete ait olup davaci ortagin bu sebeple donatan veya
isleten sifat1 bulunmaz. Yine ortak ile davali sirket veya diger ortak arasinda
miilkiyetten kaynaklanan herhangi bir hukuki iliskiden de bahsedilmesi miimkiin
degildir. TTK’nin 1352/I-u maddesindeki “geminin ortak malikleri” ifadesinden,
esya hukukundaki birlikte miilkiyetin anlasilmas1 halinde, ilk derece mahkemesi
ve istinaf mahkemesi kararlarinin isabetli oldugunu sdylenebilir.

20 istinaf sebepleriyle bagl olmasi sebebiyle olsa gerek, Istanbul BAM 12. HD yalnizca TTK 'nin

1352/I-u maddesi uyarinca bir degerlendirme yapmis; TTK’nmin 1352 maddesinin diger
hiikiimlerinin ticaret sirketi ortaklarina bdyle bir imkén verip vermedigi tartismasina
girmemistir.

21 Krs. TTK m. 1061.
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2. istanbul BAM 14. Hukuk Dairesi Karari

A. Karar Ozeti

Istanbul BAM 14. HD, 07/02/2020, E. 2020/1336, K. 2020/898 sayili karara??
konu olayda davacilar, tek duran malvarlig1 davaya konu gemiden ibaret olan
limited sirketin ortaklaridir. Davacilar,

“... tarafindan (sirkete ait) geminin satilmasi ve ... ortakliktan ¢ekilmeleri
konusunda (kendileri ve ailelerine zarar verecekleriyle tehdit ederek) baski
yapilmaya baslandigini, tehdit edilmek ve korkutulmak suretiyle... hi¢
tantmadiklari ... isimli sahsa sirketin hisselerinin tamamin diledigi kisi ve
kisilere”

diledigi bedelde satmasi konusunda yetki vermek zorunda kaldiklarini ve sirket
hisselerinin bir baskasina devredildigi iddiastyla, TTK 1352/I-t uyarinca sirkete
ait geminin ihtiyaten haczi ile seferden men karar1 verilmesi ve miilkiyetinin
ticiincil kisilere devrinin yasaklanmasi yoniinde ihtiyati tedbir karar1 verilmesini
talep etmistir.

Ilk derece mahkemesi, davaya konu geminin miilkiyetiyle ilgili Cumhuriyet
Savciligina yansiyan uyusmazlik bulundugu gerekgesiyle, TTK nin 1352/1-t
maddesi uyarinca davacilarin ihtiyati haciz taleplerinin kabuliine; ihtiyati tedbir
talebinin ise reddine karar vermistir. Yine ilk derece mahkemesi, davalinin
ihtiyati haciz kararina iligkin itirazini da;

“geminin miilkiyetinin ihtiyati hacze itiraz eden sirkete ait oldugu, sirketin

s6z konusu gemiden baska bir mal varligmin bulunmadig, talepte
bulunanlarca sirketteki paylarmin devrine iliskin islemlerin iradeyi
sakatlayan nedenlerle gegersiz oldugundan pay sahipligi ile gemi
iizerindeki miilkiyete dayali hak sahipliklerinin devam ettiginin ileri
strtildiigi, TTK’nun 1352/1-(t) bendinde geminin miilkiyeti veya
zilyetligine iliskin her tiirlii uyusmazliktan dogan istemlerin deniz alacag1
niteliinde oldugu diizenlenmis oldugundan, pay sahipliginden
kaynaklanan miilkiyet hakkina dayali uyusmazlik nedeni ile talepte
bulunanlar lehine hakkinda ihtiyati haciz karar1 verilmesinde usul ve
yasaya aykir1 bir yon goriilmedigi”

gerekcesiyle reddetmistir.

22 Karar igin bkz. https:/legalbank.net/belge/istanbul-bam-14-hukuk-dairesi-kararlari-e-2020-
1336-k-2020-898-t-17-09-2020/3851070/> s.e.t. 13 Temmuz 2023.
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Istanbul BAM 14. HD ise geminin ihtiyaten haczine karar verilebilmesi igin
iddiaya konu alacagin TTK’nin 1352/ maddesinde sinirl1 olarak sayilan “deniz
alacag1” olmasi gerektigi, somut olayda ise;

“ihtiyati hacze konu geminin donatani(nin), itiraz eden ... $ti. oldugu ...
geminin donatani/sahibi olan sirketin ortaginin, ortaklik haklarmin ihlal
edildigine iliskin iddialari(nin), alacaklrya, sirkete ait gemi iizerinde
ihtiyati haciz talep etme hakki verme(yecegi) ... geminin miilkiyeti adi
gegen sirkete ait olup, sirket ortakligindan kaynakli ihtilaf, TTK’nin
1352/1.u maddesi anlaminda geminin miilkiyetine iligkin bir ihtilaf olarak
kabul edileme(yecegi)”

gerekcesiyle geminin ihtiyati haczine iliskin kararin usul veya yasaya aykir
olduguna hiikmetmistir.

B. Degerlendirme

Istinaf mahkemesinin gerekgeli kararindan, davacilarm istemlerinin yalnizca
ortaklik iliskisinden dogan bir takim haklarla sinirli olmadigi; tehdit ve hile ile
sirketteki paylarimi devretmek zorunda kalmalari nedeniyle devir isleminin
gegersizliginin tespiti ve sirketin tek duran malvarligi olan geminin ii¢lincii
kisilere devrinin 6nlenmesi amaciyla tedbir istemi oldugu anlasilmaktadir. Yine
karar metninden ilk derece mahkemesinin, sirket paylarmin devrine iligkin
islemlerin gecersiz olmast halinde davacilarin “gemi tizerindeki miilkiyete dayal
hak sahipliklerinin devam ettigi”, diger bir ifadeyle ortaklarin sirkete ait gemi
lizerinde “pay sahipliginden kaynaklanan miilkiyet hakkin(in)” bulundugunu
kabul ettigi sonucuna ulasilmaktadir.

Istanbul BAM 14. HD ise kararint TTK’nmin 1352/I-u maddesindeki “geminin
ortak malikleri” ifadesinin, esya hukuku anlaminda malik olmay: ifade ettigi;
geminin maliki olan ticaret girketi ile sirket ortaklar1 arasinda birlikte miilkiyet
iliskisinin dogmadig1 gerekgesine dayandirmugstir. Ilk derece mahkemesinin
aksine Istanbul BAM 14. HD’ne gore sirket ortakligindan dogan uyusmazliklar,
TTK 1352/I-u maddesi uyarinca ihtiyati haciz isteme hakki vermez.>

Yukarida da vurgulandigi iizere ticaret sirketine ait geminin, sirket adi ve
hesabina denizde ekonomik menfaat saglamak amaciyla kullanilmasi
durumunda donatan sifat1 yalnizca girkete ait olur. Sirket ortaklarinin donatan
veya isleten sifati dogmadigi gibi davali sirket ile aralarinda esya hukuku

23 Karar metninden, ilk derece mahkemesinin geminin ihtiyati haczine iliskin istemini TTK nin

1352/I-t maddesi uyarinca kabul ettigi; Istanbul BAM 14. HD’nin ret gerekgesini ise TTK’nin
1352/I-u maddesine dayandirdig anlagilmaktadir.
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anlaminda birlikte miilkiyet iligkisi de dogmaz. Bu agidan, TTK’nin 1352/I-u
maddesindeki “geminin ortak malikleri” ifadesinin esya hukukundaki birlikte
miilkiyeti ifade ettiginin kabul edilmesi halinde istinaf mahkemesi kararmin
isabetli oldugunu sdylemek yanlis olmayacaktir.

III. ULUSAL VE ULUSLARARASI HUKUKTA GEMILERIN
IHTIYATI HACZIi

Alacaklinin istem hakkia kavugmasi bakimindan en 6nemli degerlerden birisi
olan gemiler, tahsis amacina uygun olarak, siirekli sekilde hareket halinde olan
araglardir. Yine gemilerin isletilmesinde donatanin yam sira yiikle ilgililer bagta
olmak iizere ti¢lincii kisilerin menfaati de bulunur. Bu sebeple gemilerin ihtiyati
haczi, uluslararasi ve ulusal mevzuatta 6zel olarak diizenlenmistir.**

1. Geminin Ihtiyati Haczi Kavram

A. Tanimmi

1999 tarihli Gemilerin Ihtiyati Haczine Iliskin Milletlerarasi Sozlesme
(International Convention on Arrest of Ships, 1999 — 1999 Gemilerin ihtiyati
Haczi Sozlesmesi)’nin®® 1/2 maddesinde geminin ihtiyati haczi (arrest),”® “bir
deniz alacagimin teminat altina alinmasi icin mahkeme (court)”’ karari ile
geminin altkonulmasi veya seferden men edilmesi” seklinde tanimlanmistir. Bu
anlamda geminin ihtiyati haczi, deniz alacagi olarak adlandirilan smirli sayidaki

24 Bu hususta genel olarak bkz. Ergon Atilla Cetingil, Mukayeseli Hukuk A¢isindan Gemilerin
Intiyati Haczi (B. 1, Istanbul Universitesi Yaymlar1 1972) 1; Nuray Eksi, Yabanc: Gemilerin
Ihtiyati Haczi (B. 1, Beta Yaynlar1 2000) 1; Atamer, Deniz Icra, 165; Onur Yilmaz, Gemilerin
Ihtivati Haczi (B. 1, On ki Levha Yaynlar1 2023) 68; Konyali, 59.

Sézlesme metni i¢in bkz. https:/treaties.un.org/doc/Treaties/1999/03/19990312%2009-
14%20AM/Ch_XII_8p.pdf>s.e.t. 02 Agustos 2025.

03.05.2019 tarihli Resmi Gazetede yayimlanan resmi terciimede 1999 Gemilerin Thtiyati Haczi
Sozlesmesi’nin  1/2 maddesindeki “arrest’in karsiligr olarak “ihtiyati haciz” terimi
kullanilmigtir.  Soézlesmenin 1999 yilinda yapilan gayriresmi terciimesinde ise terim,
“gemilerin alikonulmasi ile ilgili olarak kullanildiginin saptanmasi iizerine haciz, tevkif,
tutuklama sozciiklerden biri yerine” kullanilmak {izere “tutuklama” terimi tercih edilmistir.
Bkz. Giindiiz Aybay, N. Oral, M. Oguziilgen, S. Parlakyildiz, E. Aybay ve D. Ozdemir,
‘Gemilerin Tutuklanmasina iliskin Uluslararas1 Sézlesme’ (1999) 4(1-2) Deniz Hukuku
Dergisi 159. “Arrest” teriminin “gemiye el konulmasi veya hareketliliginin kisitlanmas1”
seklinde iki farkli alternatifi kapsadigi yoniinde bkz. Yesilova Aras, 9. Ayrica bkz. Dogus
Taylan Tiirkel, ‘Gemilerin Ihtiyati Haczinde Borglunun Korunmasi® (Doktora Tezi, Dokuz
Eyliil Universitesi 2017) 53.

1999 Gemilerin Ihtiyati Haczi Sozlesmesi’nin 1/5 maddesinde “cour?” terimi bir devletin
yetkili herhangi bir yargt mercii olarak tanimlanmistir.

25

26

27
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istemlerin teminat altina alinmasi amaciyla yargi organlari vasitasiyla bir gemiye
gecici olarak el konulmasidir.?®

Geminin ihtiyati haczi, alacaklimin istem hakkinin teminat altina alinmasina
yonelik en énemli hukuki koruma yoludur.” Bu bakimdan {IK’da diizenlenen
ihtiyati haciz kurumuna benzer. Bununla birlikte gemilerin ihtiyati haczi, hukuki
anlamda ITK’nin 257 vd. maddelerinde diizenlenen bir ihtiyati haciz degildir.*
Iki kurum pek cok konuda birbirinden ayrilir.

Oncelikle geminin ihtiyati haczi yalmzca, deniz alacagi olarak tanimlanan,
TTK’nin 1352/1 maddesinde® sinirli olarak sayilan alacaklardan biri veya birkag
tanesi igin istenebilir. Deniz alacagi olarak sayillmayan bir istem hakki i¢in
geminin ihtiyati haczi istenemez (1999 Gemilerin ihtiyati Haczi S6zlesmesi m.
2/2; TTK m. 1353/I11).** Yine 1iK’nin 257/ maddesinin aksine, geminin ihtiyati
haczi i¢in alacagin kanuni veya akdi rehinle temin edilmemis olmasi zorunlu
degildir (TTK m. 1353/I). Ayrica para alacagi niteliginde olmayan deniz
alacaklari icin de geminin ihtiyati haczine karar verilmesi miimkiindiir.** 1IK
anlaminda ihtiyati haciz ise rehinle temin edilmemis para alacaklarina yonelik
ozel olarak ihdas edilmis gegici bir hukuki koruma sistemidir.>*

Geminin ihtiyati haczi, alacaklimin alacagina en kisa siirede ve kolay sekilde
kavusmasina yonelik gegici bir hukuki koruma énlemidir.* Thtiyati haczine karar

28 Pekcamitez, Atalay, Sungurtekin Ozkan ve Ozekes, 320. Kavram ve tanimlar i¢in ayrica bkz.

Atamer, Deniz Icra, 197; M. Ali Aksoy, ‘Gemilerin Ihtiyati Haczi’ (2016) 123 TBB Dergisi
259, 261; Yesilova Aras, 33.

Alacaklinin, somut olaya gore, borg¢lunun gemi disindaki diger malvarligina yonelik olarak
ihtiyati tedbir (HMK m. 389), ihtiyati haciz (HMK m. 257) veya kesin haciz yoluna bagvurma
hakkina da sahip oldugu vurgulanmalidir.

30 Yesilova Aras, 44.
31 Krs. 1999 Gemilerin Thtiyati Haczi S6zlesmesi m. 1/1.

Geminin ihtiyati haczi, deniz alacag1 niteligindeki istem haklarmin teminat altina alinmasina
yonelik yegane hukuki yoldur. Daha agik anlatimla deniz alacagi niteliginde olmayan
alacaklarin teminat altina alinmasi igin geminin ihtiyati haciz istenemeyecegi gibi deniz
alacaklar i¢in geminin ihtiyati haczi disinda gemi {izerine bagkacaca bir gegici tedbir veya
seferden menedilmesine karar verilemez (TTK m. 1353/1).

3 Atamer, Deniz Icra, 379; Yesilova Aras, 72.

34 Thtiyati haciz, para alacaklarma yonelik 6zel olarak ihdas edilmis gegici bir hukuki koruma
sistemdir. Bu haliyle diger bir koruma miiessesi olan ihtiyati tedbirden ayrilir. Pekcanitez,
Atalay, Sungurtekin Ozkan ve Ozekes, 303; Ozkan, 893; Giinay, 283.

Hatta Pekcanitez, Atalay, Sungurtekin Ozkan ve Ozekes, genel anlamda ihtiyati haczi cebri icra
¢esitlerinden ciiz’i icra arasinda sayilmasi gerektigini belirtmektedir. Pekcanitez, Atalay,
Sungurtekin Ozkan ve Ozekes, 8.

29
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verilen gemi, alacaklinin istemi tizerine yetkili icra midiirliigiince seferden men
edilerek muhafaza altina alinir (TTK m. 1366/1). Bu anlamda geminin ihtiyati
haczinin en énemli fonksiyonu, alacaklinin istem hakkina kavusmasina teminat
saglamak iizere geminin muhafaza altina almmasidir.®® Alacakli oldugu
kesinlesen istem sahibi, yargilama sonunda geminin kesin haczi ve paraya
cevrilmesi veya geminin serbest birakilmasi i¢in depo edilen para vasitasiyla
alacagina kavugma imkam kazanir.

Geminin ihtiyati haczi, ayn1 zamanda, ikame giivence saglanmasina da hizmet
eder. Gemilerin ihtiyati haczinin bu fonksiyonu, 6zellikle, ihtiyati haciz kararinin
infazinin sonucu ortaya gikar. Oyle ki kararin infazindan olumsuz etkilenen
bor¢lu veya borglu olmayan malik ya da tasiyanlarin, geminin tekrar seferine
cikmasini saglamak amacrtyla farkli ¢oziimler veya teminatlar onererek alternatif
¢oziimler saglanmas1 miimkiindiir.*’

B. Uluslararas1 Kaynaklar

Gemilerin ihtiyati haczi konusunda devletlerin farkli uygulamalari, konunun
uluslararas1 bir s6zlesme ile diizenlenmesini zorunlu kilmis*® ve bu amagla 1952
tarihli Deniz Gemilerinin Ihtiyati Haczine Dair Uluslararasi Sozlesme
(International Convention Relating to the Arrest of Sea-Going Ships — 1952
Ihtiyati Haciz Sozlesmesi) kabul edilmistir.*® 24 Subat 1956 tarihinde yiiriirliige
giren** ve Tiirkiye’nin taraf olmadigi*' Sézlesme, herhangi bir taraf devlette,
taraf bir devletin bayragini tasiyan biitiin deniz gemilerine uygulanir (1952
Ihtiyati Haciz Sozlesmesi m. 8/1). 1952 Ihtiyati Haciz Sozlesmesi uyarinca gemi

36 Yesilova Aras, 44.

37 Ayrmtili bilgi igin bkz. Yesilova Aras, 60.

38 Cetingil, 161. Hazirlik siireci i¢in ayrica bkz. Konyali, 60.

39 Sozlesme metni igin bkz. https://treaties.un.org/doc/publication/unts/volume%20439/volume-
439-i-6330-english.pdf> s.e.t. 02 Agustos 2025. Gayri resmi Tiirk¢e metin ve bilgiler i¢in bkz.
Georges Ripet, ‘Deniz Hukukunun Tevhidi Hakkinda 1952 Tarihli Briiksel Anlagmalar1”
(1953) 19(1-2) TUHFM 432, 453; Fahiman Tekil, Uluslararas: Konvansiyonlar (B. 1, Tekil
Nesriyat 1987) 30-35 (Uluslararas: Konvansiyonlar).

401952 Ihtiyati Haciz Sézlesmesi’nin 14/a maddesi uyarinca Sézlesme, ikinci onay belgesinin
verilmesinden alt1 ay sonra onaylayan ilk iki devlet arasinda yiiriirliige girecek; sonraki her bir
Devlet i¢in ise onay kendi onay belgesini verdigi tarihten alt1 ay sonra yiiriirliie girmis
olacaktir. Ayrintili bilgi ve degerlendirme i¢in bkz. Cetingil, 173.

4l Tiirkiye’nin 1952 Thtiyati Haciz Sozlesmesine “ihtiyati haciz hakkimn smirlandirildigs
gerekeesiyle” katilmadigi hususunda bkz. Tiirk Ticaret Kanunu Tasarist Adalet Komisyonu
Raporu (1/324) (Dénem 23, Yasama Y1li 2, S. Sayist: 96), 414.
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iizerinde ihtiyati haciz ancak S6zlesmenin 1/1 maddesinde onyedi bent halinde
sayilan deniz alacag igin ve bir yargi karar ile uygulanabilir.**

1952 Ihtiyati Haciz Sézlesmesi’nin uygulanmasinda ortaya ¢ikan sorunlar, yeni
bir sézlesmenin hazirlanmasi zorunlu kilmis* ve bu amagla 1999 Gemilerin
Ihtiyati Haczi Sozlesmesi hazirlannmstir.** Konuyla ilgili hazirlanan bu son
Sozlesme ise 14.09.2011 tarihinde yiiriirliige girmistir.*

1999 Gemilerin Ihtiyati Haczi Sozlesmesi’nde de gemi hakkinda ihtiyati haciz
karar1 yalmizca sozlesmenin 1/1 maddesinde sayilan smirli sayilan deniz
alacaklari igin 6ngoriilmiistiir. Deniz alacaklarinin sayisi ise 1952 Ihtiyati Haciz
Sozlesmesine gore artirilmistir. Bu kapsamda geminin “catma veya diger bir
sekilde neden oldugu zararlar” seklindeki deniz alacagi, “geminin igletilmesinin
sebep oldugu ziya veya hasar (m. 1/1-a)” seklinde yeniden diizenlenerek deniz
alacaginin kapsami genisletilmistir.*® Yine farkl1 olarak “cevreye, kiy1 seridine
veya bunlara iliskin menfaatlere gemi ile verilen zararlar (m. 1/1-d)”, “batmus,
enkaz hakine gelmis, karaya oturmus veya terkedilmis olan bir geminin
ylizdiiriilmesi, kaldirilmasi, ¢ikartilmasi vb. giderler (m. 1/1-e)”, “liman, kanal,
iskele vb. i¢in ddenecek resim veya icretler (m. 1/1-n)”, “gemi i¢in 6denen
sigorta primleri (m. 1/1-q) ve her tiirlii komisyon, broker veya acente iicretleri
(m. 1/1-r)” ile “geminin satigina iliskin sézlesmeden kaynaklanan her tiirlii
uyusmazlik (m. 1/1-v)” deniz alacagi olarak kabul edilmistir.

Onceki haciz sozlesmesi gibi 1999 Gemilerin Ihtiyati Haczi Sézlesmesi’nde de
gemi tanimi yapilmamus; konu ihtiyati haczi uygulayacak devletin ulusal kanuna
birakilmistir.*” Bununla birlikte sézlesmenin uygulanacag: gemilerle ilgili olarak
1952 Ihtiyati Haciz Sozlesmesine gore iki farklilik getirilmistir. Bunlardan
birincisi “deniz gemisi (seagoing ship)” yerine “ship” teriminin kullanilmasidir.

421952 Thtiyati Haciz Sézlesmesi’nin uygulama sartlar1 hakkinda ayrmtili bilgi ve degerlendirme

icin bkz. Cetingil, 164; Tekil, 35; Fahiman Tekil, Deniz Ticareti Hukuku (B. 1, Bozak Matbaas1
1973) 281 (Deniz Ticareti).

Atamer, Deniz Ticareti, 211.

Yesilova Aras, 1952 Thtiyati Haciz S6zlesmesi’nin revizyonu amaciyla CMI biinyesinde bir
¢alisma grubunun olusturuldugu ancak sorunlarin degisiklik protokolii ile giderilemeyecek
kadar biiyiik olmasi sebebiyle yeni bir sdzlesmenin hazirlanmasma karar verildigini
bildirmektedir. Yesilova Aras, 13.
https:/treaties.un.org/pages/ViewDetails.aspx?src=TREATY &mtdsg_no=XII-
8&chapter=12&clang=_en> s.e.t. 02. Agustos 2025.

46 Fahiman Tekil, Deniz Hukuku (B. 6, Alkim Yayinlar1 2001) 485 (Deniz Hukuku).

47 Dolaystyla ilgili Devletin kanunlarina gore gemi vasfinda olmayan deniz araglarmin ihtiyati
haczi istenemeyecektir. Yesilova Aras, 69.
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Boylelikle karsilastirmali hukukta siklikla karsilasilan “deniz gemisi — igsu
gemisi” ayrimina son verilmistir. Diger farklilik ise donamaya ait gemiler ile
miinhasiran kamu hizmetine tahsis edilmis devlet gemilerinin agik sekilde
s6zlesmenin kapsami disinda tutulmasidir (m. 8/2).%

1999 Gemilerin Ihtiyati Haczi Soézlesmesi’nin 8/1 maddesinde Sozlesmenin,
taraf devletlerden birisinin yargi yetkisine tabi olan her gemiye, geminin taraf bir
devletin  bayragimi tasiyip tasimadigina bakilmaksizin uygulanacagi
diizenlenmistir.* Bu haliyle madde, yabancilik unsuru bulunup bulunmadigina
bakilmaksizin, her tiirlii ihtiyati haciz isteminde uygulanmasi gerektigi seklinde
yorumlanmaya agiktir.*®

2. Tiirk Hukukunda Gemilerin Ihtiyati Haczi

1956 tarihli eski TTK’da denizde cebri icraya iliskin 6zel diizenlemelerin
yoklugu ve IIK’nm 23/IV maddesinde sicile kayith Tiirk Bayrakli gemilerin
tasinmaz olarak kabul edilmis olmasi, uygulamada, gemilerin ihtiyati haczi
konusunda pek ¢ok sorun yasanmasi yol agmistir. Bu sebeple TTK’da konu ile
ilgili ayrintili diizenleme ve yenilikler yapilmustir.”' Bu kapsamda 11K’ nin 257/1
maddesinden ayrilarak, rehinle temin edilmis olsa dahi gemilerin ihtiyati haczi
ancak deniz alacaklari i¢in miimkiin kilinmis; deniz alacag niteliginde olmayan
alacaklar i¢in geminin ihtiyati haczi yolu kapatilmistir.>

481952 Thtiyati Haciz Sézlesmesi’nde ise Devlet gemilerinin bagisiklig1 hakkinda herhangi bir

ozel kural mevcut degildi. Bkz. Cetingil, 173. Aslinda bu durum bir eksiklik olarak
goriilmemelidir. Zira 1926 tarihli Devlet Gemilerinin Muafiyetleri ile flgili Kurallarm
Birlestirilmesi Hakkinda Uluslararas1 S6zlesme (International Convention for the Unification
of Certain Rules relating to the Immunity of State-owned Vessels)’nin 3. maddesinde bu tiir
devlet gemileri haciz dahil yargt bagisikligina tabi kilinmigtir.

1952 Ihtiyati Haciz Sozlesmesi’nin 8/1 maddesinde ise sozlesmenin uygulanmasi i¢in hem
geminin bayragini tasidigi hem de ihtiyati haciz talebinin uygulanacak devletin, taraf devlet
olmast sartt aranmisti. Ayrintili bilgi i¢in bkz. Cetingil, 191; Tekil, Uluslararasi
Konvansiyonlar, 39.

Tiirk Hukuku bakimindan asagida ayrintili degerlendirme yapilmistir.

TTK’da gemilerin ihtiyati haczine iliskin diizenlemelerin sebepleri i¢in bkz. Tiirk Ticaret
Kanunu Tasarisi, 416; Atamer, Deniz Icra, 165.

TTK ile getirilen degisiklik ve yenilikler i¢in bkz. Tiirk Ticaret Kanunu Tasarisi, 63.
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A. Kaynaklar

TTK’da gemilerin ihtiyati haczi, 1999 Gemilerin ihtiyati Haczi Sozlesmesi esas
alinarak diizenlenmistir.”® Bu kapsamda TTK’nin deniz alacaklarma iliskin
1352. maddesi** ile deniz alacaklarinin teminat altina alinmasi igin yalnizca
geminin ihtiyati haczine karar verilebilmesi (TTK m. 1353/I), deniz alacagi
niteliginde olmayan istemler i¢in geminin ihtiyati haczi yolunun kapatilmasina
(TTK m. 1353/11) iligkin hiikiimleri s6zlesmeden aynen alinmistir. Yine usule
iligkin yetki veya tahkim kaydma ragmen yetkili mahkemelerin ihtiyati haciz
karar1 verilebilecegi (TTK m. 1356) ve ihtiyati haciz karar1 vermeye yetkili
mahkemenin, ihtiyati haczi tamamlamak {izere agilacak dava hakkinda da yetkili
olduguna (TTK m. 1359) dair hiikiimlerin kaynagi da 1999 Gemilerin Ihtiyati
Haczi S6zlesmesidir.

1999 Gemilerin Ihtiyati Haczi S6zlesmesi, gemilerin ihtiyati haczine iliskin tiim
usul iglemlerini diizenleyen bir sdzlesme niteliginde degildir. Geminin ihtiyaten
haczedilmesi veya serbest birakilmasina iligkin usul iglemleri, ihtiyati haczin
uygulandigr veya ihtiyati haciz igin bagvurulan devletin hukukuna tabi
tutulmustur (1999 Gemilerin Ihtiyati Haczi Sézlesmesi m. 2/4). Lex fori ilkesi
uyarmca TTK’ya, [IK hiikiimlerini dikkate alarak, ozellikle ihtiyati haciz
istemine yonelik usul islemlerine yénelik dzel hiikiimler derg edilmistir.>

B. TTK’ya Gore Geminin Ihtiyati Haczinin Sartlar

TTK hiikiimleri uyarinca gemilerin ihtiyati haczi’® konusunda ayrintiya girilmesi
calismanin smirlarin1 agmakla birlikte, TTK uyarinca bir geminin ihtiyati

33 Tiirk Ticaret Kanunu Tasarist, 416. TTK nin hazirlandigi dénemde Tiirkiye sozlesmeye taraf

olmadig1 gibi 1999 Gemilerin Thtiyati Haczi Sozlesmesi de heniiz yiiriirliige girmemisti.
Yalnizca Sozlesme nin 1/1-p maddesinden farkli olarak 1353/I-p maddesine “gemi i¢in alinmis
krediler dahil olmak iizere” ifadesi eklenmistir. Yine S6zlesme’nin 1/1-q ve r maddelerindeki
“kirac1 (demise charterer)” terimleri TTK’nin 1352 maddesine alinmamis; “q” harfi Tiirkgede
olmadigindan siralama da buna gore diizenlenmistir. TTK nin 1352/I-p maddesi kapsaminda
yapilan degisikligin elestirisi ve degerlendirmeler i¢in bkz. Sami Aksoy, ‘Deniz Alacaklarina
Dair Tiirk Ticaret Kanununun 1352. Maddesi Hakkinda Bir Elestiri’ (2018) 34(2) BATIDER
199, 199; Kerim Atamer, ‘‘Deniz Alacaklarina Dair Tirk Ticaret Kanununun 1352. Maddesi
Hakkinda Bir Elestiriye Yanit’ (2018) 34(3) BATIDER 315, 315 (‘Deniz Alacaklarina’);
Yesilova Aras, 99.

Tiirk Ticaret Kanunu Tasarisi, 416.

Gemilerin ihtiyati haczine iligkin hiikiimlerin 1999 Gemilerin Thtiyati Haczi Sézlesmesi’nden
aynen alinmasiyla, TTK ile uluslararas: uygulama arasinda da yeknesaklik saglamistir. Bu
acidan, TTK kapsaminda geminin ihtiyati haczinin sartlarina iliskin yapilan agiklamalar, kural
olarak, 1999 Gemilerin Thtiyati Haczi S6zlesmesi bakimimdan da gegerlidir.
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haczinin istenilmesinin 6n sarti, alacagin, deniz alacagi niteliginde olmasidir
(TTK m. 1353/1). Deniz alacaklarindan baska alacaklar i¢in gemi hakkinda
ihtiyati haciz karar1 verilmesi hukuken miimkiin degildir (TTK m. 1353/11I).%’
Bu acidan alacakli, istemin TTK’nin 1352/ maddesinde sayilan deniz
alacaklarindan oldugu ve parasal degeri hakkinda mahkemeye kanaat getirecek
delil gostermesi gerekli ve yeterlidir (TTK m. 1362).>® Ayn1 zamanda gemi,
ihtiyati haczi caiz gemilerden olmalidir.’® Ihtiyati haciz istenebilecek gemiler ise
deniz alacagindan sorumluluk ve geminin maliki veya kiracina gore, 1999
Gemilerin Ihtiyati Haczi S6zlesmesi’nin 3. maddesinden alian, TTK nim 1369/1
maddesinde ayrintili olarak diizenlenmistir.

Borglunun, iizerinde deniz alacagi dogan geminin maliki veya kiracis1 ya da
tahsis olunanmi yahut tagitani olmasi halinde, miilkiyetindeki diger gemilerin
ihtiyati haczi de miimkiindiir (TTK m. 1369/1I). Buna karsin geminin miilkiyeti
veya zilyetligine iliskin uyusmazliklar i¢in yalnizca uyusmazligin konusu olan
gemi hakkinda ihtiyati haciz karar verilebilir (TTK m. 1369/11I).

Ihtiyati haciz karar1 verilebilmesi igin gemi, ayni zamanda, Tiirk
Mahkemelerinin yargi yetkisi alanina girmis olmalidir. Yetkili mahkeme ise
TTK’nin 1354 ve 1555 maddelerinde Tiirk ve yabanci bayrakli gemiler igin ayri
ayr1 diizenlenmistir. Tiirk Bayrakli gemiler igin sicile kayitli olup olmadigina
gbre sabit yetkili mahkemeler sayilmustir.®® Tiirk Bayrakli gemiler icin ayrica
geminin demir attig1, samandiraya veya tonoza baglandigi, yanastig1 veya kizaga
baglandig1 yer mahkemesi de yetkili olarak kabul edilmistir.®' Yabanc1 bayrakl
gemiler hakkinda ise, yalnizca, geminin demir attig1, samandiraya veya tonoza
baglandigi, yanastig1 ya da kizaga alindig1 yer mahkemesi yetkili kilinmistir. Bu
acidan yabanci bayrakli gemiler hakkinda ihtiyati haciz karar1 verilebilmesi,

57 Deniz alacag: niteligindeki alacak, kural olarak, muaccel olmalidir. Vadesi gelmemis

(miieccel) deniz alacaklar icin ise ancak IIK’nm 257/I maddesinde éngériilen sartlar
gerceklesmesi halinde geminin ihtiyati haczi istenebilir (TTK m. 1353/V). Ayrintili bilgi i¢in
bkz. Atamer, Deniz Icra, 174; Yilmaz, 163; Konyali, 146.

Ayrmtil1 bilgi ve ilgili Yargitay kararlari igin bkz. Atamer, Deniz Icra, 220.

TTK m. 935/I-c uyarinca TTK nin cebri icraya iliskin hiikiimleri donanmaya ait gemiler ile
miinhasiran kamu hizmetine tahsis edilmis gemiler hakkinda uygulanmaz. Bu durum 1999
Gemilerin Thtiyati Haczi S6zlesmesi’nin 8/II maddesi ile uyumludur.

Tiitk Uluslararast Gemi Sicili dahil Tiirk Gemi Siciline kayith gemiler icin sicil yeri
mahkemesi, sicile kayitli olmayan gemiler i¢in malikin yerlesim yeri, TTK’nin 941/I11
maddesi uyarinca 6zel sicile kayitl gemiler de ise kiracinin yerlesim yeri mahkemesi. Bkz.
TTK m. 1354/1.

61 Ayrintili bilgi igin bkz. Atamer, Deniz Icra, 208.
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“geminin o mahkemenin yarg1 gevresi icinde seferine ara vermesi sarti(na)®*
baglanmistir.

TTK’nin 1363. maddesinde ihtiyati haciz karar1 verilebilmesi i¢in alacaklinin,
kural olarak,*® 10.000 Ozel Cekme Hakk1 (OCH) tutarinda bir teminat® vermesi
zorunlu tutulmustur.®® Yine ihtiyati haciz karar1 alan alacakl, kararmn verildigi
tarihten itibaren ii¢ ig giinii i¢inde, karar1 veren mahkemenin yargi ¢evresi veya
geminin bulundugu yerdeki icra dairesinden kararin infazini istemelidir. Aksi
halde, ihtiyati haciz karar1 kendiliginden kalkar (TTK m. 1364).°

C. Yabancilik Unsuru Tartismasi

1999 Gemilerin Ihtiyati Haczi Soézlesmesi’nin ilgili hiikiimleri Tiirkiye nin
Sozlesmeye heniiz taraf olmadigi®’ donemde TTK’ya der¢ edilmistir. Aym
zamanda Tiirkiye, Sozlesme katilmaya karar vermis®® ve bu amagla hazirlanan
katilma belgesini 11 Eyliil 2019 tarihinde sunmustur.”’ Sozlesmenin 14/2
maddesi uyarinca da 1999 Gemilerin Ihtiyati Haczi S6zlesmesi hiikiimleri, 11
Aralik 2019 tarihi itibariyle, Tiirkiye’nin i¢ hukuk kurali haline gelmistir.”

2 Atamer, Deniz Icra, 210. Tiirk Bogazlarindan ugraksiz gecis yapan gemilerin ihtiyati haczi

konusundaki tartisma ve elestiriler i¢in bkz. Fevzi Topsoy, ‘Tiirk Bogazlari’ndan Gegis Yapan
Yabanc1 Ticaret Gemilerin Thtiyati Haczi Sorunu’ (2016) 74(1) TUHFM 397, 411; Nuray Eksi,
‘Montreux Antlasmasi Uyarimca Bogazlardan Gegen Yabanci Gemilerin Haczi ve Bu Gemilere
El Konulmas1” (2017) 37(1) Public and Private International Law Bulletin 125, 142; Atamer,
Deniz Icra, 211; Yesilova Aras, 257; Yilmaz, 217.

Gemi adamlariin gemide ¢alistirilmasindan dogan iicret alacaklar1 teminat yatirilmasindan
muaf tutulmustur. Bkz. TTK m. 1363/111.

1999 Gemilerin Ihtiyati Haczi Sozlesmesi'nin 6/1 maddesinde mahkemenin, alacaklinm
teminat vermesini sart kosabilecegi diizenlenmis; ayrintili diizenleme yapilmasi mahkemenin
hukukuna birakilmistir. Mahkeme talep edilmesi halinde somut olaya gére teminat miktarini
artirabilecegi gibi azaltabilecektir. Ayrintili bilgi igin bkz. Atamer, Deniz Icra, 225; Yesilova
Aras, 101; Aksoy M. A, 277; Konyali, 178; Yilmaz, 343.

Maddenin lafzindan, teminat yatirilmadan mahkemenin ihtiyati haciz karar1 veremeyecegi
anlasilmaktadir. Aksi halde verilen ihtiyati haciz karar1 gecerli olmamalidir.

% Ayrmtili bilgi icin bkz. Atamer, Deniz Icra, 233; Aksoy M. A, 281; Konyali, 173; Yilmaz,
373.

TTK’nin hazirlik ¢alismalarinda 1999 Gemilerin Thtiyati Haczi Sézlesmesi heniiz yiiriirliige
dahi girmemisti.

% 03 Mayis 2019 tarihli 1034 sayilh Cumhurbaskanligi Kararnamesi i¢in bkz. RG
03.05.2019/30763(Miikerrer).

https://treaties.un.org/pages/ViewDetails.aspx?stc=TREATY &mtdsg_no=XII-
8&chapter=12&clang=_en> s.e.t. 02 Agustos 2025.

1982 Anayasas1 90/V; “Usuliine gore yiiriirliige konulmus Milletlerarasi andlasmalar kanun
hiikmiindedir.”
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Boylelikle gemilerin ihtiyati haczi konusunda Tiirkiye’de, TTK ve 1999
Gemilerin Ihtiyati Haczi Sozlesmesi olmak iizere iki maddi hukuk kural
olusmustur. Bu durum doktrinde, 6zellikle, yabancilik unsur tagimayan ihtiyati
haciz taleplerinde hangi hukuk kuralinin oncelikle uygulanmasi gerektigi
yoniinde farkli goriislerin ileri siirlilmesine yol agmustir.

Tiirkiye’nin heniiz sézlesmeye taraf olmadigi doneme ait birinci goriise gore,
taraf olunmasi halinde 1999 Gemilerin Ihtiyati Haczi S6zlesmesi, uyusmazhigin
yabancilik  unsuru  tasiylp  tasimadigima  bakilmaksizin  Oncelikle
uygulanmalidir.”' Hatta bu durumda TTKdaki hiikiimler ilga edilmis olacaktir.’

Diger goriise gore ise 1999 Gemilerin Ihtiyati S6zlesmesi’nin 8/1 maddesinden
yola ¢ikilarak, yabancilik unsuru bulunup bulunmadigma bakilmaksizin
sozlesmenin her gemi hakkindaki uygulanmasi yoniinde bir ¢ikarim yerinde
degildir. Zira 1999 Gemilerin Ihtiyati Sézlesmesi’nin 8/6 maddesinde acik
sekilde, sozlesme hiikiimlerinin, taraf devletin yargi yetkisine fiilen tabi bulunan
ve bayragini tasiyan bir geminin mutat meskeni veya esas igyeri o devlette
bulunan bir kisi tarafindan ihtiyaten haczedilmesiyle ilgili o devletin
yiiriirlikteki hukukunu degistirmeyecegi veya etkilemeyecegi diizenlenmistir.
Bu agidan, geminin bayrag: ile deniz alacaklisinin yerlesim yerinin yargilamay1
yapan devletin uyruklugunda olmasi durumunda, ihtiyati haciz karar1 ve diger
yargilama mahkemenin hukukuna gére yiiriitiilmelidir.”

Sorun ayr1 bir ¢alisma konusu olacak kadar genistir. Bu sebeple konu hakkinda
bir degerlendirme yapilmasi, ¢aligmanin amag ve sinirlarini asacaktir. Nitekim
kamuoyu ile paylasilan taslak Cebri icra Kanunu (Taslak Kanun)™® genel
gerekcesinde, 1999 Gemilerin Ihtiyati Haczi Sozlesmesi’nin 11.12.2019
tarihinde Tirkiye acisindan yiiriirliige girdiginin belirtilmesine ragmen,
yabancilik unsuru ve TTK’nmn mevcut hiikiimlerinin zimni olarak ilga edilip

71 Atamer, Deniz Ticareti, 212; Atamer, ‘Deniz Alacaklarma’, 320; Aksoy S, 212.

72 Kerim Atamer, ‘Deniz Icra Hiikiimleri’ne Genel Ba}kls’ (Deniz Icra Hukuku, Giincel Sorunlar,
Istanbul Barosu Yayinlar1 2018) 24 ve 34 (‘Deniz Icra Hiikiimlerine”).

Yesilova Aras, 29. Benzer yonde bkz. Konyali, 100 ve 203. Bununla birlikte yazar,
“sinirlandirma tedbiri” hari¢ 1999 Gemilerin Thtiyati Haczi Sézlesmesi’nin TTK’ya alinmis
olmasi sebebiyle, yabancilik unsuru tagimayan uyusmazliklarda So6zlesme hiikiimlerinin
uygulanmamasinin Tiirk Hukuku bakimindan farklilik yaratmayacagmi; ancak yalnizca
seferden men tedbirinin TTK ya alinmis olmasinin bir eksiklik oldugunu belirtmektedir.

74 “Cebri fcra Kanun Taslagr’
<https://mgm.adalet.gov.tr/Resimler/SayfaDokuman/24072025161511Cebr%C3%AE%20%
C4%B0cra%?20Kanunu%20Tasla%C4%9F%C4%B1%20%20-
%20%C4%B0kili%20Tablo%20PDF.pdf> s.e.t. 17Agustos 2025.
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edilmedigi tartismasima girilmemistir.”> Taslak Kanun’un 489. maddesinde ise
“Bayragina ve sicile kayith olup olmadigina bakilmaksizin bir geminin
Tiirkiye'de ihtiyati haczi bu Kisim hiikiimlerine tabi” oldugu belirtilmigtir.”®
Taslak Kanun’un bu sekilde yasalagmasi halinde, yeni Kanun ile 1999 Gemilerin
Ihtiyati Haczi Sozlesmesi arasinda lex specialis ve lex posterior
degerlendirmeleri’”’ ve &zellikle yabancilik unsurunun varligi ayr bir tartisma
konusu olmaya devam edecektir.”®

IV. ORTAGIN SIRKETE YONELIK ISTEMLERININ “DENiZ
ALACAGI” OLUP OLMAMASI SORUNU

Ortak farkli hukuki iligki ve sebeplerle sirketten istem hakkina sahip olabilir.
Kuskusuz bunlarin basinda ortaklik haklarinin kullanilmasindan dogan istemler
gelir. Yine ortagin sirket ile islem yapmasi veya sirket lehine harcama yapmasi
nedeniyle sirketten alacakli olmasi da miimkiindiir. Uygulamada ortagin sirkete
odiing (borg) vermesi veya sirket lehine kefil olmasi ya da aval vermesine de
siklikla karsilagilir. Bu nedenle ortagin sirkete yonelik istemleri farkli ihtimallere
gore ayri bagliklar altinda tartigilmigtir.

1. Ortakhik Haklarmin Kullanilmasi Bakimindan

Sirketler hukukunda konularmma gore ortaklik haklari, genel olarak, “katilma
haklar1” ve “mali haklar” olarak iki sekilde tasnif edilir.”” Bunlardan katilma

75 Taslak Kanun ile TTK mn “Cebri Icraya Iliskin Ozel Hiikiimler baslikls 1350 ila 1400 iincii

maddelerinde yer alan ézel hiikiimler “Deniz Cebri Icra” bashgi altinda Taslaga alinmus(tir)”.

76 Taslak Kanun’un 489. maddesi gerekgesinde, “bayragina ve sicile kayitl olup olmadigina

bakilmaksizin Tiirkiye’'de, diger bir anlatimla Tiirk mahkemelerinin yarg: yetkisi alaninda
bulunan bir geminin seferden men edilmek suretiyle ihtiyati haczinin geminin ihtiyati haczi
haklandaki Altinci Kisim hiikiimlerine tabi oldugu” belirtilmis, deniz alacaginin Tiirkiye’de
dogmus olup olmamasi sartina deginilmemistir.

Deniz icra hukukuna iliskin hiikiimlerin yeni bir Kanun’da diizenlenmesi durumunda, bu
hiikiimlerin lex posterior niteliginde olacagi; ancak yabancilik unsuru tasiyan istemler
bakimindan lex specialist olmasi sebebiyle 1999 Gemilerin Ihtiyati Haczi Sézlesmesi’nin
oncelikle uygulanmasi gerektigi hususunda bkz. Yesilova Aras, 18.

Bu sebeple, ilgili BAM kararlarinda mahkemelerin herhangi bir tartismaya girmeksizin
dogrudan TTK hiikiimlerini uygulamalar1 da dikkate alinarak, doktrindeki bu goriis ayriligi
hakkinda herhangi bir degerlendirme yapilmaksizin ¢alismada, genel olarak, TTK hiikiimleri
kapsaminda bir inceleme yapilmistir. Bununla birlikte calismanin ilgili kesimlerinde TTK ile
mehaz 1999 Gemilerin Thtiyati Sézlesmesi’nin konuyla dogrudan ilgili hiikiimleri birlikte
analiz edilmistir.

Ayrintili bilgi i¢in genel olarak bkz. Poroy, Tekinalp ve Camoglu, Ortakliklar I, 686; Pulasl,
Sirketler Hukuku, 574; Saban Kayihan, Sirketler Hukuku (B. 4, Seckin Yaymlar1 2020) 231;
Riza Ayhan, Hayrettin Caglar ve Mehmet Ozdamar, Sirketler Hukuku, Genel Esaslar (B. 3,
Yetkin Yaymlar 2021) 345; Hasan Pulash, Sirketler Hukuku Serhi, C. 111 (B. 4, Adalet
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haklar1, ortaklarinin genel kurula katilma, oy hakki, bilgi alma ve inceleme hakki
gibi niteligi itibariyle parasal olmayan haklar1 ifade eder. Hukuki anlamda
katilma haklari, bir alacak hakki degildir. Dolayisiyla TTK’nin 1352/1
maddesinde sayilan deniz alacaklarindan birisine dahil olmas1 miimkiin degildir.
Bununla birlikte katilma haklari, somut olaya gore, ortaga, meydana gelen
zararin tazminini isteme hakki da verdiginden konu; katilma haklar1 ve mali
haklar seklinde iki baglik altinda incelenmistir.

A. Katilma Haklan

a. Genel Olarak

Ortaklarin katilma haklari, genel olarak, genel kurula katilma ve oy hakki, bilgi
alma ve inceleme hakki, 6zel denetim isteme hakki ile genel kurul kararlarinin
iptalini isteme hakki olarak sayilabilir. Bu haklar vazgecilmez nitelikte olup
onceden feragat edilmesi hukuken miimkiin degildir.*

Katilma hakki engellenen ortak, meydana gelen zararin tazminini isteme hakkina
sahip olsa da katilma haklarinin hig birisi dogrudan bir parasal alacak niteliginde
degildir. Bu hakki engellenen ortak, somut olaya gore, TTK’da diizenlenen bir
takim hak ve yetkilere sahip olur. Ornegin genel kurul toplantisina katilma veya
oy vermesi engellenen ortak, genel kurulun veya ilgili kararin iptalini isteyebilir
(TTK m. 446/I1).*' Yine bilgi alma veya inceleme hakkimin kullanilmasi
engellenen ortak, genel kurul kararmin iptalini isteyebilecegi gibi inceleme
hakkini mahkeme vasitasiyla da kullanabilir (TTK m. 437/111).*#* Ozel denetci
atanmas1 isteme hakki ise genel kurul ve mahkeme karariyla kullanilabilen bir
haktir. Her ortak genel kuruldan 6zel denetgi atanmasini isteyebilmesine ragmen,
bu istemin reddi halinde mahkemeden 6zel denet¢i atanmasini isteme hakki,
yalnizca azhk tabir edilen belirli bir paya® sahip ortak veya ortaklara

Yayinevi 2022) 1909 (Serh III); Mehmet Bahtiyar, Ortaklikiar Hukuku (B. 16, Beta Yayinlari
2022) 248.

80 Reha Poroy, Unal Tekinalp ve Ersin Camoglu, Ortakliklar Hukuku, C. 11 (B. 14, Vedat
Kitapeilik 2019) 9 (Ortakliklar IT); Pulash, Serh 111, 1974 ve 2019.

81 Konu hakkinda bkz. Erdogan Moroglu, Anonim Ortaklikta Genel Kurul Kararlarinin
Hiikiimsiizliigii (B. 7, On 1ki Levha Yayinlar1 2014) 275.

82 Ayrintili bilgi igin bkz. Poroy, Tekinalp ve Camoglu, Ortakliklar II, 64; Pulaslh, Serh I1I, 2041.

8 Sermayenin 1/10’u, halka agik anonim sirketlerde 1/20 veya paylarin itibari degeri 1.000.000
TL olan pay sahipleri. TTK m. 439/1.



Yarg: Kararlar: Isiginda Ortaklarin
308 Ticaret Sirketine Ait Gemilerin Ihtiyati Haczini Istemesi Sorunu

tammmustir.®* Bu agidan 11K nin 257/ maddesi uyarinca bu haklari teminat altina
almak icin ihtiyati haciz karar1 alinmas1 miimkiin degildir.

b. Deniz Alacagi Olma Sorunu

Gemi hakkinda ihtiyati haciz karar1 verilebilmesi i¢in istemin TTK’ nin 1352/1
maddesinde sayilan deniz alacaklarindan birisi olmasi gereklidir (TTK m.
1353/111). Bu acgidan katilma hakkindan dogan istem nedeniyle sirkete ait
geminin ihtiyati haczinin istenebilmesi, istemin deniz alacagi olmasi sartina
baghdir.

Katilma alacaklarinin TTK’nin 1352/ maddesinde sayilan istemlerden birine
dahil edilmesinin miimkiin olmadig1 goriinmektedir. Zira katilma alacaklarmin
konusu dogrudan para veya parasal nitelikte bir alacak degildir. Dolayisiyla
katilma haklarinin, parasal nitelikteki deniz alacaklarindan birisine déhil olmas1
zaten hukuken miimkiin degildir.

Parasal olmayan alacaklardan ise yalnizca geminin miilkiyeti, gemi ipotegi veya
zilyetlik gibi esya hukukundan dogan istemler deniz alacag olarak sayilmistir.*®
Ayrmtiya girilmemekle birlikte, katilma haklarimdan dogan istemler, sirketin
maliki oldugu gemi iizerinde herhangi bir sekilde miilkiyet veya zilyetlik
seklinde bir hak bahsetmez. Bu agidan katilma haklarinin, ortaga, sirketin malik
oldugu gemi {izerinde ihtiyati haciz hakki vermedigi kabul edilmelidir.

B. Malvarh@ Haklar

a. Genel Olarak

Ortaklarin malvarligi haklari, genel olarak, kardan pay alma, bedelsiz pay
edinme, riichan ve tasfiye pay1 alma hakki olarak sayilabilir. Bunlardan riichan

8 Ayrintihi bilgi i¢in bkz. Fevzi Topsoy, ‘Anonim Sirket Pay Sahibinin Ozel Denetim Isteme
Hakk1’, Erol Ulusoy (ed), Anonim Sirketlerde Bireysel ve Azinlik Pay Sahibi Haklar: (B. 2,
Bilge Yaymevi 2016) 291; Tugba Ciftgi, ‘Anonim Ortaklilarda Pay Sahiplerinin Ozel Denetim
Isteme Hakkr’, Erol Ulusoy (ed), Anonim Sirketlerde Bireysel ve Azinltk Pay Sahibi Haklar:
(B. 2, Bilge Yaymevi 2016) 339.

85 Atamer, Deniz Icra, 379. Ayrica bkz. Yesilova Aras, 72. Yazar, TTK’nn. 1352/1-tu,v ve y
maddelerindeki gemi miilkiyeti ile onu smurlayan ayni haklarla iligkili uyusmazliklar ve
zilyetlikler ile ilgili istemlerin haricindeki diger deniz alacaklarinin parasal alacaklar
olusturdugu hususunda belirtmektedir. Buna gére TTK’nin 1352/1-u maddesindeki (1999
Gemilerin Haczi Sozlesmesi m. 1/1-t) geminin ortak malikleri arasinda ¢ikan, geminin
isletilmesine ya da gemiden saglanan hasilata iliskin her tiirlii uyusmazlik da parasal nitelikte
olmayan deniz alacagidir.
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hakki, sermayenin artirilmastyla ortaya ¢ikan yeni paylari, mevcut pay1 oraninda,
oncelikle alma hakkini ifade eder (TTK m. 461/1 ve 591/1). Riighan hakki, kural
olarak, simirlandirilamaz veya kaldirilmaz.®® Bu hakkini kullanmasi engellenen
veya kisitlanan ortak, ilgili genel kurul kararmin iptali isteme veya yoneticilerin
sorumluluga gitme yolunu isletebilir. Bu haklarin ise sirkete ait geminin ihtiyati
haczini isteme hakki vermeyecegi agiktir.

Tasfiye pay1 hakki, ortagin, sirketin sona ermesi durumunda tasfiye sonucunda
kalan tutara payr oraminda katilma hakkidir (TTK m. 507/). Geminin
kullaniminin sermaye olarak getirilmesinin haricinde®’ tasfiye pay1, kural olarak,
geminin paraya ¢evrilmesi sonucunda nakit olarak 6denir (TTK m. 543/III).
Tasfiye pay1 hakki ancak sirketin sona ermesi durumunda ileri
siiriilebileceginden,®® sirket faaliyeti devam ettigi siirece, bu hak nedeniyle
sirkete ait geminin ihtiyati haczini istenmesi hukuken miimkiin degildir.

Genel anlamda bedelsiz pay edinme hakki ise sirketin i¢ kaynaklarimin sirket
sermayesine eklenmesiyle olusturulan paylardan ortaklarin, paylari oraninda
bedelsiz olarak iktisap etmeleridir.*® Ortaklar bedelsiz paylari, sermaye
artinminin tescili ile birlikte kendiliginden iktisap ederler (TTK m. 462/11I).
Daha acik anlatimla ortagin bu haktan yararlanmasi i¢in herhangi bir istemde
bulunmasi gerekmez.”® Dolayisiyla bu hakkin kullanilmas nedeniyle sirkete ait
geminin ihtiyati haczinin istenemeyecegi de sdylemek yanlis olmayacaktir. Bu
nedenle konu, 6zellikle, kardan pay alma hakki ¢ergevesinde tartigilmalidir.

b. Kar Pay1 Alma Hakki

Her ortak, kanun ve esas s6zlesme hiikiimleri ¢ercevesinde ortaklara dagitilmasi
kararlagtirilmis net donem kéarindan kendisine diisen pay1 alma hakkina sahiptir

86 Pay sahibinin riichan hakki ancak halka arz, isletme ve istiraklerin devralinmasi veya iscilerin

sirkete katilmalar1 gibi hakli sebeple siirlandirilabilir veya kaldirilabilir. TTK m. 461/11 ve
TTK m. 591/II. Ayrintil bilgi igin bkz. Ibrahim Bektas, Anonim Ortakliklarda Yeni Pay Alma
(Riighan) Hakkimin Kisitlanmas: ve Devri (B. 1, Banka ve Ticaret Hukuku Enstitiisti 2023)
172; Hasan Pulasli, ‘Anonim Sirketlerde Yeni Pay Alma, Riichan ve Kar Pay1 Hakkina Iliskin
Onemli Sorunlar’ (2023) 39(2) BATIDER 239, 244.

Bu durumda sirketin aktiflerinin pasiflerini karsilamasi kaydiyla, geminin kullanilmasini
sermaye olarak getiren ortaga gemi aynen iade edilir.

Tasfiye pay1 hakkinin faaliyette bulundugu siirece sirkete karsi ileri siiriilemeyecegi hususunda
bkz. Poroy, Tekinalp ve Camoglu, Ortakliklar 11, 3; Pulash, Serh 111, 1949.

8 Ayrintili bilgi i¢in bkz. Poroy, Tekinalp ve Camoglu, Ortaklilar II, 5; Pulash, Serh II1, 1959.

%0 Bedelsiz paylar iizerindeki bu hak kaldirilamadig1 ve sinirlandirilamadig gibi bu haktan da
vazgegilemez. Poroy, Tekinalp ve Camoglu, Ortaklilar 11, 5; Pulash, Serh 111, 1961.
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(TTK m. 507/1 ve TTK m. 608/1). Kar pay1 6denip 6denmeyecegi veya nasil
Odenecegini belirleme yetkisi ise miinhasiran genel kurula aittir. Genel kurul bu
yetkisini bir baskasina devredemez (TTK m. 408/I-d ve TTK m. 616/I-¢).”!

Kar pay1 alma hakki kapsaminda; genel kurulun kér pay1 6deme karar1 almamasi
veya alman karara ragmen kér paymin ortaga 6denmemesi seklinde iki sorunun
¢ikmast muhtemeldir.

aa. Kar Pay1 Dagitim Karar1 Alinmamasi

Doktrinde tartismali olmakla birlikte, anonim sirketlerde net donem karmin en
az ylizde besinin pay sahiplerine dagitilmasinin zorunlu oldugu sdylenebilir
(TTK m. 519/I-c).”* Genel kurul, kural olarak, kir dagitimi karar1 almayip net
donem karinin tamaminin yedek akceye ayrilmasi karar1 alamaz. Aksi halde pay
sahipleri alinan kararin butlaninin tespitini isteyebilecegi gibi sirketin feshi de
giindeme gelebilir (TTK m. 531).

Limited sirketlerde ise sirket zararlarinin karsilanmasi i¢in gerekli olmasi veya
sirketin gelisimi i¢in yatirim yapilmasi ihtiyacinin ciddi sekilde ortaya konulmasi
ve bu durumun biitiin ortaklarin menfaatine olmasi haricinde (TTK m. 608/11I)
kar dagitim karar1 alinmasi gereklidir.”> TTK’nmin 608/II1 maddesine aykiri
sekilde kar dagitimi alinmayip tiim net donem karmin yedek akceye ayrilmasi
yoniinde bir kararin, ortaklarin miiktesep haklarini ihlal edeceginden, iptali
miimkiindiir.

Sermaye sirketlerinde gerekli karsiliklar ayrildiktan sonra kanunen kér dagitinm
zorunlu olsa dahi genel kurulun kér pay1 dagitimu karar olmadikga, ortaklar,
sirketten kendisine diisen kar paymin ddenmesini isteyemezler.”* Daha acik
ifadeyle ortaklarin kar pay1 isteme hakki, genel kurulun kar payr dagitim
karartyla birlikte alacak hakkina doniisiir. Ozellikle cogunlugun keyfi tutumu

ol Ayrmtili bilgi i¢in bkz. Asli E. Giirbiiz Usluer, Anonim Sirketlerde Pay Sahibinin Kar Pay

Alma Hakkai (B. 1, Banka ve Ticaret Hukuku Enstitiisti 2016) 67; Kerem Celikboya, Anonim

Sirketlerde Pay Sahibinin Kar Pay: Hakki (B. 1, On Iki Levha Yaymcilik 2021) 436.

Tartigmalar ve ayrintil1 bilgi i¢in bkz. Poroy, Tekinalp ve Camoglu, Ortaklilar 1, 695; Pulasl,

Serh 111, 1928; Giirbiiz Usluer, 91; Celikboya, 72.

Poroy, Tekinalp ve Camoglu, Ortakiiklar II, 466; Kendigelen ve Ismail Kirca, Sirketler

Huluky, C. TII (B.1, On Iki Levha Yayncilik 2022) 298 (Sirketler IIT); Gonen Eris, Ticari

Isletme ve Sirketler, C.III (B. 3, Seckin Yayinlar1 2017) 3005 (Sirketler III).

% Poroy, Tekinalp ve Camoglu, Ortaliklar I, 702; Eris, Sirketler III, 2597; Giirbiiz Usluer, 68.
Kar pay1 hakkinin “geciktirici sarta bagl bir talep hakki niteliginde” oldugu hususunda bkz.
Pulasly, Serh 111, 1929.
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nedeniyle kar dagitimi yerine tiim net donem karinin yedek akgeye ayrilmasi
kararinin alinmasi ortaklara, somut olaya gore, alinan kararin iptali veya
butlanini ya da sirketin feshini isteme hakki verir.

Goriildiigii tizere hakli veya haksiz sekilde kar dagitimi karari alinmamasi
halinde ortaklar, yalmizca, sirketler hukukundan kaynaklanan bir takim haklara
sahip olurlar. Daha acik ifadeyle ortaklar, genel kurul karari olmadikga,
dogrudan sirkete yoneltilecek bir alacak davasiyla kar paymin kendisine
O0denmesini saglayamazlar. Bu a¢idan genel kurulun haksiz sekilde kar dagitimi
karar1 almamas1 veya alamamasi,”® ortaklara, deniz alacagi niteliginde bir istem
hakki vermez.

bb. Kar Paymin Ortaklara Odenmemesi

Genel kurulun kar pay1r dagitimma iliskin kararmi uygulama gorevi sirketin
yonetim organina’® aittir. Yonetim organi kar dagitimini, genel kurul kararinda
belirlenen esaslar dahilinde yapmakla yiikiimliidiir. Aksi halde, ayrica bir ihtara
gerek olmaksizin, sirketin temerriidii giindeme gelir.”’

Muaccel olmus kar payi kendisine ddenmeyen ortak, bu hakkim dogrudan
ilamsiz icra yoluyla sirketten tahsil edebilecegi gibi alacak davasiyla mahkeme
araciligiyla da talep edebilir. Somut olayin 6zelliklerine gére bu hakkin iflas
yoluyla da istenmesi miimkiindiir. Yine ortak, dilerse, kar paymin
6denmemesinde kusuru bulunan yoneticinin kisisel sorumluluguna giderek de
ugramis oldugu zararin tazmini saglayabilir. Kar paymin geregi gibi
O0denmemesi ortagin dogrudan zararmi olusturacagindan, mahkemece
hiikkmedilecek tazminat dogrudan ilgili ortaga ddenir.

Ikinci olasilikta, daha agik ifadeyle, ortagin yalmzca kusurlu yoneticiye
bagvurmasi durumunda,” sirketin dogrudan sorumlulugundan
bahsedilmeyeceginden, sirkete ait geminin ihtiyati veya kesin haczinin giindeme
gelmesi de hukuken miimkiin olmayacaktir. Bu agidan konu, ozellikle, kar
paymin tahsili amaciyla dogrudan sirkete yonelik istem hakki gercevesinde

95 Ornegin genel kurulun hig toplanamamasi veya toplanmasinin miimkiin olmamasi gibi.

% Anonim sirketlerde yénetim kurulu; limited sirketlerde miidiir veya miidiirler kurulu. Yénetim

kurulu veya miidiirler bu gorevi bir bagkasina devredemezler. Bkz. TTK m. 375/I-f ve TTK m.

625/1-g.

97 Celikboya, 463.

% Yonetim kurulu iiyelerinin kar payr dagitilmasindaki hukuki sorumluklari hakkinda bkz.
Girbiiz Usluer, 268.
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tartistlmalidir. TTK’nin 1352/1 maddesinde ise, kural olarak, gemi veya geminin
isletilmesinden ileri gelen istemler deniz alacagi olarak sayilmustir.

aaa. TTK m. 1352/I-f Kapsaminda Degerlendirme

TTK’nin 1352/1-f maddesinde “Bir ¢arter parti diizenlenmis olup olmadigina
bakilmaksizin, geminin kullanilmasi veya kiralanmasi amaciyla yapilmis her
tirlii sozlesme(nin)” deniz alacagi oldugu hikme baglanmistir. Madde
metnindeki “geminin kiralanmasi (hire of the ship)” ifadesinin gemi kira
s6zlesmesi (TTK m. 1119) veya finansal kiralama sézlesmesine’ konu gemileri
gosterdigi tartismasizdir.'® Sirketin malik veya kiracis1 oldugu bir gemi iizerinde
ise sirket ortagi ile sirket veya ortaklarin kendi arasinda TTK’nin 1352/1-f
maddesi anlaminda bir kira iligkisinden bahsedilmez. Zira miilkiyet durumunda
tek malik sirket; kira s6zlesmesi iligkisinde tek kiraci yine girkettir.

Bununla birlikte TTK nin 1352/1-f maddesindeki “geminin kullanilmasi (use of
the ship)” ifadesi, 6zellikle tek duran malvarlig1 olan gemiyi deniz ticaretinde
kullanmak amaciyla kurulan bir sirkette, sirket sozlesmesinin,'’' “geminin
kullanilmas1 ... amaciyla yapilmis her tiirlii sdzlesme” olarak kabul edilip
edilmeyecegini ayrica tartismaya deger kilmaktadir. Zira miinhasiran tek bir
geminin igletilmesi amaciyla kurulan bir sirkette, aslinda, dagitimma karar
verilen kar bu geminin isletilmesi veya kullanilmasindan elde edilen gelirden
olugsmaktadir. Yine sirket sozlesmesinin de madde metnindeki “her tiir
s0zlesme” kapsaminda oldugunun ileri siiriilmesi de miimkiindiir.

TTK’nin 1352/I-f maddesi, 1999 Gemilerin Ihtiyati Haczi S6zlesmesi’nin 1/I-f
maddesinden aynen almmugtir.'® 1999 Gemilerin Ihtiyati Haczi S6zlesmesi’nin
1/I-f maddesinin kaynagi ise 1952 Ihtiyati Haciz Sozlesmesi'nin 1/I-d
maddesidir. Farkli olarak 1999 Gemilerin Ihtiyati Haczi Sozlesmesi’ne “bir
carterpartide veya bagkaca sekilde yer alip almadigma bakilmaksizin™ ifadesi
eklenmis; ancak iki madde arasinda anlamsal bir farklilik olusturulmamustir.'®

% 6361 sayili Finansal Kiralama, Faktoring, Finansman ve Tasarruf Finansman Sirketleri

Kanunu m. 18.

100 Ayrmtil bilgi ve intifa hakki kurulmasmin da madde kapsaminda olduguna dair bkz. Atamer,

Deniz Icra, 117.
Anonim sirketlerde ise esas sozlesme.
102 TTK m. 1352 madde gerekgesi. Bkz. Tiirk Ticaret Kanunu, 416.

103 Francesco Berlingieri, Berlingieri on Arrest of Ships (B 5, Informa 2011), 3.155; Atamer,
Deniz Icra, 116.

101
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Madde metnindeki “geminin kullanilmasi (use ... of the ship)” ifadesi kira veya
finansal kiralama soOzlesmesi kapsamina girmeyen, geminin dogrudan
kullanilmasina yonelik s6zlesmeleri kapsamalidir. Daha agik ifadeyle geminin,
bir kira sozlesmesi diizenlenip diizenlenmesine bakilmaksizin, ortaklarin adi1 ve
hesabina kullanilmasina yonelik sozlesmeler madde kapsaminda olmalidir.
Nitekim gemi {izerinde intifa hakki kurulmas1'® ve gemi yonetim sozlesmeleri
de maddenin kapsamina dahil edilebilir.'*

Tiirk hukukunda tiim ticaret girketleri, istisnasiz, ortaklardan bagimsiz hak ve fiil
ehliyetine sahiptir. Sirketin maliki veya kiracisi oldugu bir geminin deniz
ticaretinde kullanilmasindan dogan tiim hak ve borglar, yalnizca sirkete aittir.
Ortaklar geminin isletilmesi nedeniyle dogrudan hak sahibi olamazlar ve borg
altina girmezler. Diger bir ifadeyle ortak, geminin isletilmesi nedeniyle elde
edilen gelir {izerinde dogrudan istem hakkina sahip degildir.'*

Bu acidan, sirketin dagitimina karar verdigi kar payr yalnizca bu geminin
isletilmesinden elde edilmis olsa dahi, ortagin kér pay1 isteminin, dogrudan
geminin kullanilmasindan elde edilen gelir oldugunu sdylenemez. Dolayisiyla
ortagin sirkete yonelik kar pay1 istemi, TTK’nin 1352/I-f maddesi kapsaminda
bir deniz alacagi niteliginde olmamalidir.

bbb. TTK m. 1352/I-u Kapsaminda Degerlendirme

TTK’nin 1352/I-u maddesinde “Geminin ortak malikleri arasinda c¢ikan,
geminin isletilmesine ya da gemiden saglanan hasilata iliskin her tirli
uyusmazlik” deniz alacagi olarak sayilmistir. TTK nin 1352/I-u maddesi, 1999
Gemilerin Ihtiyati Haczi Sézlesmesi’nin 1/I-t maddesinden aynen; 1999
Gemilerin Ihtiyati Haczi Sézlesmesi’nin 1/I-t maddesi ise gerekli degisiklikler
yapilarak'®’ 1952 Briiksel S6zlesmesi’nin 1/I-p maddesinden alinmistir.

104 Atamer, Deniz Icra, 117; Yesilova Aras, 82.

Berlingieri, 3.140.
Hatta tek kisilik sirket olsa dahi bu durum degismez.

1952 Briiksel Sozlesmesi’nin 1/I-p maddesinde geminin ortak malikleri arasinda geminin
miilkiyet, zilyetlik, isletilme ve kazang elde edilmesinden dogan istemlerin deniz alacagi
oldugu hitkkme baglanmisti. S6zlesmenin Fransizca metninde ise s6z konusu madde, miilkiyet
ve hak iddias1 ile geminin isletilmesi seklinde iki ayr1 paragrafta diizenlenmisti. Bu haliyle
Fransizca metinde geminin isletilmesi veya kazang elde edilmesinden ileri gelen
uyusmazliklarin geminin ortak malikleri arasinda olup olmamasi gerektigi ¢ok acik degildi.
1999 Gemilerin Thtiyati Haczi Sézlesmesi’nin 1/I-s maddesinde ise geminin miilkiyeti veya
zilyetliginin deniz alacag: oldugu ayrica diizenlendiginden, 1952 Briiksel S6zlesmesinin 1/I-p

105
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Her {i¢ madde metninde de “ortak malikler (co-owners)” ifadesi aynen korunmus
ancak ifadenin tamimi yapilmanmugtir. Ifadenin medeni hukuktaki birlikte
miilkiyetten farkli olup olmadig1 6zellikle sirket ortakliginin “ortak malik” sifati
verip vermedigi ayrica tartigmaya degerdir.

TTK’nin 1352/1 maddesi ve mehaz Sozlesmede “geminin ortak malikleri”
ifadesinin tanimlanmamig olmasi, aslinda, kanun koyucunun terime medeni
hukuktaki tanimindan farkli bir anlam vermedigi seklinde yorumlanmalidir.'®
Daha agik ifadeyle, “geminin ortak malikleri” ifadesi, esya hukukundaki birlikte
miilkiyetten'® farkli bir anlam tasimaz.''® Bu anlamda ortak malik terimi, genel
olarak, bir gemiye birlikte malik olan paydas veya ortaklar1 ifade eder. Bu
kapsamda donatma istirakindeki miisterek donatanlar arasindaki geminin
isletilmesine yonelik uyusmazliklar yaninda, uygulamada ortaya ¢ikmasi pek
olas1 olmasa da, adi sirket ortaklar1 veya miras¢ilar arasinda geminin
isletilmesinden dogan istemlerin deniz alacagi niteliginde oldugu tartismasizdir.

Yukarida vurgulandigi lizere Tiirk Hukukunda tiim ticaret sirketleri, sirket
ortaklarindan bagimsiz tiizel kisilige ve dolayisiyla hak ve fiil ehliyetine sahiptir.
Sirketin malik oldugu tiim ekonomik degerler ortaklara degil; sirkete aittir.
Ortagin tasarruf veya istem hakki yalmizca sirketteki pay1 iizerindedir. Ortak,
sirketin malvarlig1 iizerinde dogrudan bir tasarruf veya istem hakkina sahip
degildir. Tek kisilik bir anonim veya limited girkette ortak, ayn1 zamanda sirketin
yOnetim organi olsa dahi, sirketin malvarligi lizerinde dogrudan tasarruf hakkina
haiz degildir. Dolayisiyla sirketin tek basina malik oldugu gemi iizerinde, sirket
ortaklarn arasinda veya ortak ile sirket arasinda birlikte miilkiyet iliskisinden
bahsedilemez.''" Sirketin tek duran malvarlig: isletilmekte olan gemi olsa da bu
sonu¢ degismez.

Bu acidan, sirketin ortaklarn veya ortak ile sirket arasinda geminin
isletilmesinden veya gemiden saglanan hasilata iliskin uyusmazliklar, ortaklara,
TTK’nin 1352/I-u maddesi uyarinca geminin ihtiyati haczini isteme hakki
vermez.''? Ayni sekilde sirketin ortaklar ile sirketin, adi sirket veya donatma

maddesindeki “miilkiyet ve zilyetlik” terimleri 1999 Gemilerin Ihtiyati Haczi Sézlesmesi’nin
1/1-t maddesine alinmamustir. Ayrintili bilgi i¢in bkz. Berlingieri, 3.460.

108 Krs. TTK m.1/L.

109 Payli miilkiyet (TMK m. 688) veya elbirligi miilkiyet (TMK m. 701).
10 Ayrintih bilgi igin bkz. Atamer, Deniz Icra, 151.

1 Bkz. A. Lale Sirmen, Esya Hukuku (B. 6, Yetkin Yayinlar1 2018), 276.

112 Yukarida 85 nolu dipnotta da vurgulandigi iizere, Yesilova Aras TTK min 1352/I-u maddesinin,
ortaklar malikler arasinda gemiden saglanan hasilata iliskin uyusmazligin parasal nitelikte bir
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istiraki geklinde gemiyi birlikte islettikleri Ttciincii kisiler arasindaki
uyusmazliklar da TTK’nin 1352/I-t veya u maddeleri anlaminda deniz alacagi
niteliginde degildir.

Kargilagtirmali hukukta da “ortak malikler” ifadesinin, sirket ortakligim
kapsamadigi kabul edilmektedir. Nitekim Hollanda Istinaf Mahkemesinin 1986
tarihli “Alhena” kararinda, ticaret girketi ile adi sirket seklinde gemiyi isletmis
olduklart diger sirketin ortaklar1 arasindaki uyusmazligm, 1952 Briiksel
Sézlesmesinin 1/I-p maddesi (1999 Gemilerin Ihtiyati Haczi S6zlesmesi m. 1/1-
t) anlaminda deniz alacag1 olmadigima hiikmettigi bildirilmektedir.'"?

2. Sirketin Kotii Yonetilmesi

Anonim ve limited sirketler, yonetim kurulu veya miidiir ad1 verilen ayr1 bir
yonetim orgam tarafindan y&netilir ve temsil edilir.''* Yonetim organ1, kanun ve
esas sOzlesme uyarinca genel kurulun yetkisine birakilmis bulunanlar diginda
sirketin igletme konusunun gerceklestirilmesi i¢in gerekli olan her gesit is ve
islemleri yapma yetkisine sahiptir. YOneticiler bu gorevlerini tiim &zeni
gostererek''” yerine getirmekle yiikiimliidiir.''"® Kanun veya esas sozlesmeden
dogan yiikiimliiliikklerini kusurlariyla ihlal eden yoneticiler ortaklara, sirkete ve
sirketin alacaklilarina karsi sorumludur (TTK m. 553/1).""

Y oneticilerin 6zen ylikiimliiliiglinii ihlal etmeleri sonucu kendisinin veya sirketin
zarara ugradigim diistinen her ortak, ilgili yonetici veya yoneticilerden meydana
gelen zararin tazminini isteme hakkima sahiptir. Ortak lehine hiikmedilen
tazminatlar, kural olarak, sirkete 6denir (TTK m. 555). Kusurlu eylem nedeniyle

alacag degil; geminin idari veya finansal agidan yonetime iliskin istemleri diizenledigini
belirtmektedir. Yesilova Aras, 75. Maddenin bu sekilde yorumlanmasi hélinde ise ortaklar
arasinda geminin isletilmesinden elde edilen kazanglar da TTK’nin 1352/I-u maddesinin
kapsamina girmeyecektir.

113 Bkz. Berlingieri, 3.460.

114~ Anonim sirkette yonetim kurulu; limited sirkette ise miidiir veya miidiirler kurulu. Bkz. TTK
m. 374; TTK m. 625.

115 TTK’min 369/ maddesi uyarinca anonim sirketlerde yonetim kurulu iiyeleri ve yonetimle
gorevli kisiler “tedbirli bir yoneticinin dzeniyle” hareket etmekle yiikiimliidiir.

116 TTK m. 369/1 ve TTK m. 626/1.

17 Krs. TTK m. 644/I-a.
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dogrudan zarara ugrayan ortak, tazminatin sirket yerine kendisine denmesini de
dava edebilir.'"®

Her iki ihtimalde de tazminat istemi yalnizca kusurlu yonetici veya yoneticilere
yoneltilir. Meydana gelen zarar nedeniyle sirket tiizel kisiligi sorumlu tutulamaz.
Bu acgidan, zarar dogrudan geminin kotii isletilmesinden dogmus olsa dahi,
sirketin kotii yonetilmesi sonucu meydana dogan zarar nedeniyle sirkete ait
geminin ihtiyati veya kesin haczine gidilmesi hukuken miimkiin degildir.

3. Ortagin Sirketten Alacakli Olmasi

Uygulamada sirketle dogrudan islem yapmasi veya sirkete borg (kredi) vermesi
ya da kefil olmasina gibi sebeplerle ortagin, dogrudan sirketten alacakli olmasina
siklikla karsilagilir. Bu agidan ortagin, bu alacaklari nedeniyle sirkete ait geminin
ihtiyati haczini isteme hakkina sahip olup olmadig1 ayrica tartisilmaya degerdir.

A. Sirket ile Islem Yapilmasi

Anonim sirket yonetim kurulu iiyeleri hari¢ olmak iizere,'" yonetici olan veya
olmayan ortagin, kural olarak, sirket ile islem yapmasinin 6niinde hukuki bir
engel yoktur.'"”® Bu sekilde sirket ile dogrudan islem yapan ortagm durumu,
sirketten alacakli {iglincii kisilerden farkli olmaz. Alacakli ortak, kural olarak,

118 Poroy, Tekinalp ve Camoglu, Ortakliklar I, 445; Hasan Pulash, Sirketler Hukuku Serhi, C. IV
(B. 4, Adalet Yaymevi 2022) 1909 (Serh IV) 2841.

119 TTK’min 395/1 maddesinde yonetim kurulu iiyesinin, genel kuruldan izin almadan, sirketle
kendisi veya baskas1 adina herhangi bir islem yapmasi agik¢a yasaklanmistir. Yasaga ragmen
yapilan islemin hukuki yaptirimi, askida hiikiimsiizliiktiir (tek tarafli baglamazlik). Buna gore
sirket, yasak kapsaminda yapilan islemin batil oldugunu ileri siirebilirken diger taraf boyle ise
bir iddiada bulunamaz. Yaptirimin hukuki niteligi hakkindaki tartismalar hakkinda bkz. Ismail
Kirca, Feyzan Hayal Sehirali Celik ve Caglar Manavgat, Anonim Sirketler Hukuku, C.I (B. 1,
Banka ve Ticaret Hukuku Enstitiisti 2013) 665; Poroy, Tekinalp ve Camoglu, Ortakliklar I,
412; Hasan Pulasli, Sirketler Hukuku Serhi, C. 11 (B. 4, Adalet Yaymevi 2022) 1685 (Serh II)
2841; Ebru Demirci, ‘Anonim Sirket Yonetim Kurulu Uyelerinin Sirketle Islem Yapma ve
Sirkete Borglanma Yasag1® (Yiiksek Lisans Tezi, Gazi Universitesi Sosyal Bilimler Enstitiisii,
Ankara 2018) 71.

TTK’da limited sirket miidiirleri hakkinda ise bu yonde ag¢ik bir yasak 6ngoriilmedigi gibi
TTK’nmn 395/1 maddesine atif da yapilmamistir. 11. HD, 16.2.2022, E. 2020/2149, K.
2022/1158  <https://legalbank.net/belge/y-11-hd-e-2020-2149-k-2022-1158-t-16-02-2022-
devir-sozlesmelerinin-gecersiz-oldugunun-tespiti-ve-tes/4297425/> s.e.t. 20 Eylil 2023.
Bununla birlikte miidiirler sirkete baglilik borcu altindadir (TTK m. 626/III). Bu acidan
miidiirlerin, sirkete baglilik ve 6zen ylikiimliligi (TTK m. 626) ilkesine uygun olmak
kosuluyla, genel kurulun iznine gerek olmadan, sirketle islem yapabilecegini sdylemek
miimkiindiir. Aksi yonde, sirketle islem yapma yasaginin miidiirler i¢in 6ngoriilen baglilik
yiikiimliigiiniin sonucu oldugu hususunda ise bkz. Kendigelen ve Kirca, Sirketler 111, 130.

120
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ticiincil kisilerin sirkete yonelik kullanabilecegi her tiirlii hukuki hakka sahip
olur. Kuskusuz bu hakkin arasina sirkete ait geminin ihtiyati veya kesin haczini
istemek de girer.

Sirket ile yaptig1 dogrudan islem nedeniyle alacakli olan ortagin, sirkete ait
geminin ihtiyati haczini isteyip istemeyecegi, istemin deniz alacagi niteliginde
olup olmadigina gore belirlenir. Daha agik ifadeyle ortak, yalnizca TTK’nin
1352/ maddesinde sayilan istemler'?' nedeniyle sirkete ait geminin ihtiyati
haczini isteme hakkinda sahiptir. Bunun haricindeki alacaklar, ti¢lincii kisiler
gibi ortaga da ihtiyati haciz isteme hakk1 vermez. Ornegin sirketin gemisine yakit
veren ortak, yakit verdigi gemi {izerinde ihtiyati haciz hakkina sahip olurken;
sirketin kara araglarina vermis oldugu yakit nedeniyle sirkete ait geminin ihtiyati
haczini isteme hakkina sahip degildir.

B. Sirket Lehine islem Yapilmasi

a. Genel Olarak

Degisen piyasa kosullari nedeniyle sirketler siklikla krediye ihtiya¢ duyarlar.
Kuskusuz kredi temin edilecek en 6nemli finans kaynagi bankalardir. Ancak
kredi notunun diisiik olmasi veya maliyetinin ¢ok yiiksek olmasi gibi sebeplerle
ihtiya¢g duyulan kredinin temin edilemedigi durumlarda, (6zellikle ortak
sayisinin az oldugu sirketlerde), ortagin sirkete bor¢ vermesi veya sirkete ait bir
borcu 6demesine siklikla karsilagilir. Yine ortagin sirket lehine kefil veya aval
olmasi da yaygin bir uygulamadir. Bu agidan gesitli sebeplerle sirkete borg veren
veya sirketin borcunu 6deyen ya da kefil olan ortagin, bu alacagi nedeniyle,
sirkete ait geminin ihtiyati haczini isteme hakkina sahip olup olmadig1 ayrica
tartigmaya degerdir.

Konuyla ilgili olarak TTK’da agik bir diizenleme mevcut degildir. Yalnizca
TTK’nin 1352/I-p maddesinde “Gemi i¢cin alinmis krediler dahil olmak iizere,
geminin veya malikinin adina yapilmis harcamalar” deniz alacagi olarak
sayllmigtir. S6z konusu madde, “gemi igin alinmig krediler dahil olmak {izere”
ifadesi eklenerek 1999 Gemilerin Ihtiyati Haczi Sézlesmesi’nin 1/I-p
maddesinden aynen almmustir. 1999 Gemilerin Ihtiyati Haczi Sozlesmesi’nin

121 Egyasini sirketin gemisiyle tagitan veya gemiye kurtarma hizmeti veren ortagm bu tiir
islemlerden dogan alacaklar1 gibi.
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1/I-p maddesi ise 1952 Briiksel S6zlesmesi’nin 1/I-n maddesinin degistirilmis
halidir.'*

Ortagin sirket lehine islem yapmasi nedeniyle sirketten alacakli olmasi, farkl
acidan incelenebilir. Calismada ise konu, uygulamada en sik karsilagilan, ortagin
sirkete 6diing vermesi, sirket adina harcama yapmasi ve sirket lehine kefil/aval
olmasi basliklar altinda degerlendirilmistir.

b. Ortagin Sirkete Odiing Vermesi

TTK’nin 1352/I-p maddesinde “gemi igin alinmis krediler” deniz alacagi olarak
kabul edilmistir. Yukarida vurgulandig: iizere, s6z konusu ifade mehaz 1999
Gemilerin Ihtiyati Haczi Sozlesmesi'nin 1/I-p maddesinde yoktur. Ifadenin,
ozellikle, gemi ipotegi ile teminat altina alinmamis banka kredilerinin deniz
alacag olarak kabul edilmesi amaciyla TTK’nin 1352/I-p maddesine eklendigi
bildirilmektedir.'*

TTK’nin 1352/I-p maddesinde “kredi” terimi kullanilmig olsa da dogrudan
gemiyle ilgili olmak kaydiyla, bankalar yaninda faktoring, finansal kiralama
veya finansman sgirketi gibi diger finans kuruluglar1 ya da tgiincii kisiler ile
yapilan &diing sozlesmeleri de madde kapsaminda olmalidir.'** Bu agidan
ortagin, kural olarak, nakit ihtiyact olan sirkete vermis oldugu krediler deniz
alacagi olarak kabul edilmelidir.

TTK’nin 1352/I-p maddesinde yalmzca “gemi ic¢in alinmis krediler” deniz
alacag olarak kabul edilmistir. Dolayisiyla malike verilen her tiirlii kredi degil
yalmizca ihtiyati haczi istenen gemi icin verilen kredi veya &diing
sozlesmelerinden dogan istemler deniz alacagi niteligindedir.'”® Daha acik
ifadeyle ortagin, sirkete verdigi para borcu nedeniyle sirkete ait geminin ihtiyati

1221952 Briiksel Sozlesmesi’nin 1/I-n maddesinde tasitan, charterer veya acente dahil olmak

lizere kaptan tarafindan gemi veya malik adina yapilan harcamalar deniz alacagi olarak
diizenlenmisti. Maddenin bu haliyle tagitanin gemi veya malik adina yapmadigi harcamalarin
deniz alacagi olarak kabul edilmesi ve yine kaptan adina yapilmayan harcamalarin deniz
alacag1 olarak kabul edilmemesi gibi farkli yorumlara neden olacag: gerekgesiyle CMI'nin
istemi tizerine 1999 Gemilerin ihtiyati Haczi Sozlesmesi’nin 1/I-p maddesi “gemi veya
malikin adina yapilan harcamalar” seklinde kaleme alinmistir. Bkz. Berlingieri, 3.403.

Bu ifadenin eklenme siireci ve gerekgesi i¢in bkz. Atamer, Deniz Icra, 142. ifadenin
eklenmesinin isabetsizligi ve 1999 Gemilerin Thtiyati Haczi Sozlesmesi ile gelistigi yoniinde
bkz. Yesilova Aras, 91.

Diger bir ifadeyle madde metnindeki “kredi” terimi gemi igin verilen her tiirlii 6diing
sOzlesmesini kapsamalidir.

125 Atamer, Deniz Icra, 143.

123

124
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haczini isteyebilmesi, bu borcun geminin bakim ve onarimi, donatilmasi,
isletilmesi gibi dogrudan gemi i¢in verilmis olmasina baglidir. Dogrudan gemi
icin verildigi anlasilmayan krediler nedeniyle sirkete ait geminin ihtiyati
haczinin istenmesi hukuken miimkiin degildir.

c. Sirket Adina Harcama Yapilmasi

TTK’nin 1352/I-p maddesinde “geminin veya malikinin adina yapilmis
harcamalar” deniz alacagi olarak sayilmistir. Maddenin lafzindan, gemi veya
maliki adma yapilmis olmasi1 kaydiyla, harcamanin kim tarafindan yapildiginin
bir 6nemi olmadig1 anlasilmaktadir. Dolayisiyla sirket ortaklarca yapilan bu
tiir harcamalarin deniz alacagi olarak kabul edilmesinin dniinde hukuki bir engel
olmamalidir.

Bununla birlikte TTK nin 1352/I-p maddesinde her tiirlii harcama degil yalnizca
gemi veya maliki adina yapilan harcamalar deniz alacagi olarak kabul
edilmistir.'*® Bakim ve onarim gibi dogrudan ihtiyati haczi istenen gemi igin
yapilan harcamalarm deniz alacagi oldugu hususunda tartisma olmamalidir.
Buna karsin “malikinin adina yapilan harcama ifadesinin” anlami ¢ok agik
degildir. Zira ifade, ihtiyati haciz istenen gemi i¢in olup olmadigina
bakilmaksizin, malik adina yapilan her tiirli harcamanin deniz alacagi
niteliginde oldugu seklinde yorumlanmasina miisaittir.

Yukarida vurgulandigi iizere, TTK’nin 1352/I-p maddesinin kaynagi olan 1999
Gemilerin Ihtiyati Haczi Sozlesmesi’nin 1/I-p maddesi, 1952 Briiksel
So6zlesmesinin 1/I-n maddesinin diizeltilmis halidir. 1952 Briiksel S6zlesmesinin
1/I-n maddesinde ise yalnizca kaptan ile acente veya charterer tarafindan gemi
veya maliki adina yapilan harcamalar deniz alacagi olarak sayilmis; diger
kisilerce yapilan bu tiirden harcamalar madde kapsami disinda tutulmustu. 1999
Gemilerin Ihtiyati Haczi Sozlesmesi'nin 1/I-p maddesinde bu tercihten
vazgegilerek, kim tarafindan yapildigina bakilmaksizin, gemi veya maliki adina
yapilan tiim harcamalar deniz alacagi olarak kabul edilmistir. Bunun diginda
ozellikle maddenin anlaminda bir degisiklik yapilmamustir.'?” Diger bir ifadeyle,
1999 Gemilerin Ihtiyati Haczi Sézlesmesi’nin 1/I-p maddesinde yalmzca

126 1999 Gemilerin Haczi Sozlesmesi’nin 3/1-p maddesi kapsamindaki degerlendirme igin bkz.
Yesilova Aras, 90.

127" Berlingieri, bu haliyle, 1952 Sozlesmesinin hem daha genis hem de daha dar oldugunu
belirtmektedir. Zira yiikleten tarafindan geminin isletilmesiyle ilgili yapilan harcamalar 1952
Sozlesmesine gore deniz alacag: sayilmazken, 1999 Sozlesmesi uyarinca deniz alacagi olarak
kabul edilecektir. Bkz. Berlingieri, 3.403.
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harcama yapan kisilerle ilgili sinirlamadan vazgecilmis ancak harcamanin gemi
veya malikin adina yapilmasi sarti korunmustur. Bu agidan, sigorta brokeri
(insurance broker) tarafindan gemi adina yapilan harcama 1952 Briiksel
Sozlesmesi kapsaminda deniz alacagi sayilmazken;'?® 1999 Gemilerin ihtiyati
Haczi S6zlesmesi uyarinca deniz alacagi olarak kabul edilebilecektir.

TTK’nin 1352/I-p maddesinde acik sekilde “malikinin adma (behalf of its
owner)” terimi kullanilmistir. Kiraci (bareboard charterer), tahsis olunan (time
charterer), tasitan (shipper) gibi malik olmayanlar adina yapilan harcamalarin,
dogrudan gemiyle ilgili olmadik¢a, deniz alacagi niteliginde olmadigi
tartigmasizidir. Bu agidan kiraci veya tahsis olunan adina 6denen liman ticreti

veya yiikleme-bogsaltma masrafi, kural olarak, deniz alacagi olarak kabul
edilmelidir.'?’

Malik adma yapilan harcamanin gemiyle ilgili olup olmadig hususu ise agik
degildir. Hatta TTK’nin 1352/I-p maddesinin lafzi, malik adina yapilan
harcamanmn gemiyle ilgili olmasi kosuluna baglanmadigr seklinde
yorumlanmasina miisaittir.

Konu hakkinda ayrintiya girilmesi caligmanin sinirlarii agmakla birlikte,
ozellikle, maddenin amagsal yorumundan yalnizca gemiyle ilgili malik adina
yapilan harcamalar deniz alacagi olarak kabul edilmelidir."*® Aksine yorum
deniz alacagi kurumunun tesis amacina aykir1 olacaktir. Zira malik adina yapilan
her tiirlii harcamanin deniz alacagi oldugunun kabul edilmesi halinde, deniz
alacagi niteligindeki istemlerin sinirh sekilde sayilmasina ihtiyag kalmayacaktir.
Yine malik adina karada yapilan bir harcama nedeniyle kiracinin kullaniminda
olan geminin ihtiyati haczi miimkiin olacaktir. Boyle bir sonucun ise deniz
alacag1 kurumun amacina aykir olacag tartismasizdir. Bu agidan liman harglari,
acente, kilavuz veya romorkor iicretleri, yiikleme-bosaltma masraflar gibi
geminin isletilmesine yonelik harcamalar, geminin maliki adina yapilmadigi
siirece deniz alacagi niteliginde olmamalidir.'*!

128 1952 Briiksel Sozlesmesinin 1/I-n maddesinde harcama yapanlarin sayilan kisilerle sinirl

oldugu hususunda &zellikle bkz. David C. Jackson, Enforcement of Maritime Claims (B. 4,
Informa 2005), 2.232.

Bu tiir harcamalarin TTK’nin 1352/I-n maddesi uyarinca ayrica deniz alacagi olmas: da
miimkiindiir.

129

130 Aym yonde bkz. Yesilova Aras, 91.

Berlingieri, 3.388. Bu alacaklarin TTK’nin 1352/1 maddesi uyarinca ayri deniz alacagi olmasi
miimkiindiir.

131



TOPSOY 321

Gemi adamlarina gemide ¢alismalarindan dogan iscilik alacaklarinm sirket adina
Odeyen ortagin, bu harcamasinin deniz alacagi niteliginde olup olmadig1 ayrica
tartigmaya degerdir. Zira TTK’nin 1352/I-0 maddesinde gemide caligmalari
dolayisiyla gemi adamlarina 6denecek iicretler deniz alacagi sayilmig ancak
lclincli  kisilerce bunlara yapilan Odemelerin deniz alacagi oldugu
aciklanmamistir. Yine TTK’nin 1352/1-s maddesinde malikin hesabina ddenen
iicretler arasinda gemi adamlarinin is¢ilik alacaklari sayilmamistir.

Bilindigi iizere gemilerin denizde ticari amagla kullanilmalar1 denize, yola ve
yiike elverigli olma kosuluna baglidir. Gemilerin yeterli say1 ve nitelikte gemi
adamlariyla donatilmasi ise gemilerin yola elverisli olmalariyla dogrudan
ilgilidir (TTK m. 932/I1). Gemilerin tiirii, sefer bolgesi ve biiyiikliigline gore
gemi adamlariyla donatilmasi gereken asgari sayilar ilgili mevzuatta'*? agik
sekilde diizenlenmistir. Gemi adamlarmin yeterlik dereceleri ve sayilan
yoniinden asgari sayida donatilmamis gemiler yola elverissiz gemi sayilir ve
sefere ¢ikmalaria izin verilmez.'** Dolayistyla gemi adamlarma ddenen iscilik
alacaklarinin, TTK’nin 1352/I-p maddesi anlaminda malik adina yapilan
harcama olacag: tartigmasizdir.

Bununla birlikte is akdinin sona ermesi iizerine gemiden ayrilan ve is¢ilik alacagi
bulunmasina ragmen sirkete yonelik heniiz hukuki siire¢ baslatmayan bir gemi
adamma yapilan 6demenin, TTK’nmin 1352/I-p maddesi kapsaminda olup
olmadig1 tartigma konusu olabilir. Zira is¢ilik alacagi 6denen gemi adami artik
gemide degildir. Dolayisiyla yapilan ddemenin, geminin isletilmesine yonelik
malik adma yapilan bir harcama niteliginde olmadiginin ileri stiriilmesi
miimkiindiir.

Kuskusuz konu hakkinda farkli yorumlarm yapilmasi miimkiindiir. Ancak
ozellikle gemide caligmasindan dogan {icret alacaklari, aym zamanda, gemi
adamlarma gemi alacaklis1 hakk1 verir (TTK m. 1320/I-a)."** Diger bir ifadeyle
gemi adami, édenmeyen bu tiir alacaklart nedeniyle kanuni rehin hakkina
sahiptir. Gemi adamlari, her zaman, geminin ihtiyati haczini saglama ve gemiyi
seferden ettirme hakkina sahiptir.

132 Bkz. Gemiadamlari ve Kilavuz Kaptanlar Yonetmeligi; Gemilerin Gemiadamlari fle
Donatilmasina Iligkin Yonerge.

133 Gemilerin Gemiadamlari fle Donatilmasina fligkin Yénerge m. 8.
134 Bu konuda bkz. Atamer, Deniz Icra, 139; M. Baris Giinay, Gemi Alacaklist Hakk: (Yetkin

2009), 107; Ciineyt Siizel, Gemi Alacaklisi Hakki ve Gemi Ipotegi Hakkinda 1993 Cenevre
Sozlesmesi ve Yeni Tiirk Ticaret Kanunu (B. 1, On Iki Levha 2012), 208.
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Ihtiyati haczine karar verilen bir geminin serbest birakilmasi igin TTK m. 1371/1
uyarinca yapilan 6deme veya gosterilen teminat, deniz alacagi niteligindedir.'*
Dolayisiyla boyle bir riskin yaganmamasi amaciyla, is akdi sona eren gemi
adamlarina 6denen {icretlerin de geminin isletilmesine yonelik malik adina
yapilan bir harcama olarak kabul edilmesinde bir engel olmamalidir.

d. Sirket Lehine Kefil Olunmasi

TTK’mn 1352/ maddesi ve kaynak 1999 Gemilerin Ihtiyati Haczi
Sozlesmesi’nde malik lehine verilen kefalet veya garantilerin deniz alacag:
niteliginde olduguna dair acgik bir hiikiim yoktur. Oysaki ortagin sirket lehine
kefil veya aval olmas1 uygulamada siklikla karsilasilan bir durumdur. Bu
kapsamda, sirket lehine kefil oldugu veya aval verdigi borcu 6deyen ortagin,
sirkete ait geminin ihtiyati haczini isteme hakkina sahip olup olmadigi ayrica
tartismaya deger kilmaktadir.

Hukuki niteligi itibariyle kefalet s6zlesmesi, “kefilin alacakliya karsi, bor¢lunun
borcunu ifa etmemesinin sonug¢larindan kisisel olarak sorumlu olmayr iistlendigi
sozlesmedir’ (TBK m. 581/I). Kefilin istlendigi borg, asil bor¢lunun borcunu ifa
etmemesi halinde sorumlu oldugu borcu 6demeyi iistlenir. Hukuki anlamda
kefilin ifa ettigi bu borg, alacakli ile borglu arasindaki asil borg degil; kefilin
sozlesmeyle iistlenmis oldugu kendi borcudur. Daha agik ifadeyle kefil, kefalet
sOzlesmesi kapsaminda 6demeyi taahhiit ettigi kendi borcunu ifa eder.

Kefil veya avalist, hukuki anlamda kendi borcunu 6demis olsa da asil borcun
O6denmemesi nedeniyle yapilan bu ifanin, gemi veya maliki adma yapilmis
harcama olarak kabul edilmesinin 6niinde hukuki bir engel olmamalidir. Zira bu
durumda da kefil veya avalist, bir anlamda, asil bor¢lu olan sirket adina bir
harcama yapmaktadir. Bu agidan kefil veya avalistin ifas1 TTK’nin 1352/I-p
maddesi kapsaminda deniz alacag1 olarak kabul edilmelidir."*

Bununla birlikte, her tiirlii kefalet iliskisi degil yalnizca gemi ve malikinin lehine
verilen kefalet nedeniyle yapilan ifalar bu kapsamdadir. Dolayisiyla yalnizca
geminin isletilmesi ig¢in yapilan bir sézlesmeye kefil olan veya diizenlenen
kambiyo senedine aval veren ortagin, bu nedenle ifa etmek zorunda kaldigi
edimler deniz alacagi niteliginde olmalidir.

135 Bkz. TTK m. 1352/I-p.

136 Buradaki kefalet veya avalin gemiyle ilgili bir borca verilmis olmasi gerektigi izahtan
varestedir.
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SONUC

TTK’nin 1352/ maddesinde ortaklarin dogrudan sirkete yonelik istemlerinin
deniz alacagi olduguna dair agik bir hiikiim yoktur. Sorun, ortagin sirkete yonelik
isteminin sebebi veya kaynagina gore her bir somut olaya gore ¢oziimlenmelidir.
Bu anlamda, sirketin kotii yonetilmesi veya kar paymin 6denmemesi nedeniyle
ortagin sirkete yonelik istemi deniz alacagi niteliginde degilken; geminin
isletilmesi nedeniyle sirkete verdigi bor¢ veya kefaletten dogan istemler deniz
alacagi niteliginde olabilecektir.

Bu farkli sonucun temel nedeni, TTK’nmin 1352/ maddesinin, bir takim
degisikliklerle, 1999 Gemilerin Ihtiyati Haciz Sézlesmesi’nin 1/1 maddesinden
alinmis olmasidir. Kanun koyucunun bu tercihinin, uluslararasi kurallarla
yeknesaklik saglanmasi baglaminda isabetli olsa da ozellikle tek duran
malvarligi yabanci sicile kayith gemiden ibaret olan bir ticaret sirketi
ortaklarinin, sirkete yonelik istemlerini teminat altina almada yetersiz kaldigin
sOylemek yanlis olmayacaktir.

TTK’nin gerekgesi ve kanunlagma siirecinden, 1352/1 maddesinin mehaz 1999
Gemilerin Ihtiyati Haciz S6zlesmesi’nin 1/1 maddesinden aynen alinmadigi
anlasiimaktadir. Ozellikle bankalarin istemi {izerine maddenin birinci fikrasinin
p bendine “gemi i¢in alinmig krediler dahil olmak iizere” ifadesi eklenmistir.
Yine maddenin birinci fikrasinin r ve s bentlerine ise mehaz sézlesmedeki “veya
kiracis1” terimi alinmamistir. Goriildiigii tizere Kanun Koyucu, deniz ticareti
aktorlerinin istemine goére madde metninde bir takim degisikliklere gitmekten
cekinmemistir.

Tiirkiye’de hemen hemen tiim ticaret gemilerinin, bu amagla kurulan bir ticaret
sirketinin unvani altinda igletildigi, hatta her bir gemi icin ayr1 bir ticaret sirketi
kurulmasinin tercih edildigi dikkate alindiginda, bu yonde bir diizenlemeye
ihtiya¢ oldugunu sdylemek yanlis olmayacaktir. Bununla birlikte mehaz 1999
Gemilerin Thtiyati Haczi Sozlesmesi'nin 1/1 maddesinde sayilmayan bir
alacagin, ulusal mevzuatta deniz alacagi olarak sayilmasi uygulamada pek ¢cok
soruna yol acacaktir. Bu agidan ortaklarin sirkete yonelik istemlerinin, deniz
alacagi olarak kabul edilmesi miimkiin degildir.

TTK’nin cebri icraya iligkin maddelerinin, hazirlik ¢aligmalart devam eden Cebri
Icra Kanunu alinmasi planlanmaktadir. Hazirliklar1 devam eden ve kamuoyuyla
paylasilan Taslak Kanun’un denizde cebri icra veya genel ihtiyati hacze iligkin
hiikiimleri arasina, en azindan, Tiirk ticaret sirketi ortaklarinin sirkete yonelik
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istemlerinin sirkete ait Tiirk Bayrakli gemilerin ihtiyati haczini isteme hakki
verdigine dair 6zel bir hiikiim eklenmesi isabetli olacaktir. Boylelikle hem
yabanci bayrakli gemiler bakimindan mehaz 1999 Gemilerin Ihtiyati Haciz
Sozlesmesi’nden sapilmamig; hem de ortaklik hakkindan dogan istemlerin
teminat altina alinmasi saglanmig olacaktir. Bu yonde bir tercih, ayn1 zamanda,
ortaklarin bu amagla sirket kurmalarini tesvik edeceginden Tiirk denizciliginin
gelismesine de olumlu bir katki saglayacaktir.
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OZET

TTK’nin 1353/1 maddesi geregi bor¢lunun malvarligindaki geminin ihtiyati haczine
karar verilebilmesi i¢in istemin deniz alacagi niteliginde olmasi gereklidir. Deniz alacag:
haricindeki diger bir alacak i¢in gemi hakkinda ihtiyati haciz karar1 verilmesi hukuken
miimkiin degildir (TTK m. 1353/III). Deniz alacagi niteligindeki istemler ise TTK’ nin
1352/ maddesinde sayilmistir. Ticaret sirketi ortaklarinin girkete yonelik istemleri bu
alacaklar arasinda degildir. Uygulamada duran malvarlig1 yalnizca gemiden ibaret olan
sirket sayis1 oldukga yiiksektir. Bu agidan ortagin dogrudan sirkete yonelik istemlerinin
deniz alacag1 niteliginde olup olmadigi oldukc¢a 6nemlidir. Bu kapsamda ¢alismada,
ortaklarin sirkete yonelik muhtemel istemlerinin sirkete ait geminin ihtiyati haczini
isteme hakk1 verip vermedigi konusu incelenmistir.

Anahtar Kelimeler: *Ticaret Sirketi sDeniz Alacagi *Geminin Ihtiyati Haczi *Gemi
*Ortaklik

INTRODUCTION

In legal terms, an arrest is the antecedent and temporary seizure of the debtor’s
assets by a court order for the purpose of guaranteeing the timely payment of a
pecuniary claim.' Pursuant to article 257(I) of the Execution and Bankruptcy
Code (EBC), it is generally possible to issue an arrest order for any type of

! UDSC, 29.06.2017, E. 2016/1, K. 2017/6; GACC, 18.01.2017, E. 2014/2492, K. 2017/11; 19th
CC, 25.04.2008, E. 2008/3380, K. 2008/4430; 19th CC, 25.09.2012, E. 2012/8229, K.
2012/13512.
<https://ea70330bbfe919e2312426c9be35¢661274d7d97.vetisonline.com/arama/mahkeme-
kararlari> accessed 02 August 2025. Although the title of the Ninth Section of the Execution
and Bankruptcy Code (EBC) (EBC art. 257 to 268) is “arrest,” the concept is not explicitly
defined in the Law. For definitions in scholarly works that use similar expressions, generally
see: Baki Kuru, fcra ve Iflas Hukuku Ders Kitab1 (1st edn, Yetkin Yaymlar 2017) 348; Hakan
Pekcaniztez, Oguz Atalay, Meral Sungurtekin Ozkan and Muhammet Ozekes, Icra ve Iflas
Hukuku, Ders Kitab: (5th edn, Vedat Kitapgilik 2018) 303; Ramazan Arslan, Ejder Yilmaz,
Sema Tagpinar Ayvaz and Emel Hanagas1, Icra ve Iflas Hukuku (Updated 5th edn, Yetkin
Yayinlar1 2020) 442; Erhan Giinay, Usul Hukukunda Ihtiyati Tedbir ve Ihtiyati Haciz (Updated
3rd edn, Segkin Yayinlar1 2024) 283; Talih Uyar, Alper Uyar and Ciineyt Uyar, Icra
Hukukunda Ihtiyati Haciz (1st edn, Bilge Yaymevi 2018) 2; Umut Akdeniz, ‘Thtiyati Haciz
Miiessesi (2006) 10(1-2) Gazi Universitesi Hukuk Fakiiltesi Dergisi 197, 198.
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pecuniary claim, provided that it is due” and not secured’ by a pledge.* However,
in the case of the arrest of ships, there are three deviations from this general
principle.

The first of these is the possibility of requesting the arrest of a ship even for
claims secured by a statutory or contractual pledge [TCC art. 1353(I)]. The
second significant difference is that an arrest order can only be issued for a ship
in respect of maritime claims. In other words, for an arrest order to be issued
against a ship, the claim must be included in one of the twenty-two paragraphs
enumerated in article 1352(I) of the Turkish Commercial Code (TCC). From this
perspective, it is legally impossible to issue an arrest order against a ship to
secure claims other than those exhaustively listed in TCC art. 1352(I) [TCC art.
1353(1I)]. The third difference is the possibility of ordering the arrest of a ship
even for maritime claims’ that are non-pecuniary in nature.’

It is possible to request arrest even for unmatured receivables in cases where the debtor does
not have a specific place of residence or engages in actions such as concealing or attempting
to escape with their assets to avoid paying the debt. See EBC art. 257(1I) and TCC art. 1353(V).
For detailed information, generally see: Kuru, 348; Pekcanitez, Atalay, Sungurtekin Ozkan and
Ozekes, 303; Arslan, Yilmaz, Taspinar Ayvaz and Hanagasi, 442; Hasan Ozkan, Ihtiyati
Tedbir, Delil Tespiti, Ihtiyati Haciz ve Kamu Alacaginin Tahsilinde Ihtiyati Haciz (1st edn,
Legal Yaymecilik 2015) 893; Giinay, 283; Uyar, 2593.

However, “arrest is possible for the part of the receivable exceeding the amount secured by a
pledge.” 11th CC, 13.11.2013, E. 2013/16407, K. 2013/20332
<https://ea70330bbfe919e2312426c9be35¢661274d7d97 . vetisonline.com/belge/y-11-hd-e-
2013-16407-k-2013-20332-t-13-11-
2013/3928818/%22ihtiyati+haciz%22+alaca%c4%9{%c4%b 1 n+rehni+a%c5%9fan+k%c4%
blsm%c4%b1+i%c3%a7in> accessed 02 August 2025. Also see Uyar, 2591 (decisions cited
in footnote 19).

For the general conditions of the request for arrest (ihtiyati haciz) under article 257 of the
Execution and Bankruptcy Law (EBC), see generally. Kuru, 349; Pekcanitez, Atalay,
Sungurtekin Ozkan ve Ozekes, 304; Arslan, Yilmaz, Tagpmar Ayvaz ve Hanagasi, 443; Talih
Uyar, ‘Thtiyati Haciz Isteminin Kosullari® (2017) 19(Ozel Say1) Dokuz Eyliil Universitesi
Hukuk Fakiiltesi Dergisi 2585, 2587.

Regarding the fact that claims that are non-pecuniary in nature are included among the claims
enumerated as maritime claims in TCC article 1352, and that the word “claim” in the literal
wording of the article refers to claims not aimed at collecting a pecuniary claim, see: Ecehan
Yesilova Aras, 1999 Tarihli Milletlerarasi Sézlesme Geregi, Geminin Ihtiyati Haczi Kararmn
Infazi “Arrest” (I1stedn, Yetkin Yaymlar1 2023) 71 (footnote 97). Regarding the fact that arrest
pursuant to the EBC is a temporary legal protection system specially established for pecuniary
claims, and that in this state it differs from the measure of protection of an interim injunction.
see: Pekcamitez, Atalay, Sungurtekin Ozkan ve Ozekes, 303; Ozkan, 893; Giinay, 283.

®  Kerim Atamer, Deniz Ticareti Hukuku, C. IV, Deniz Icra Hukuku (2nd edn, On Iki Levha
Yayinlar1 2019) 379 (Deniz Icra); Sinan Can Konyal, Milletleraras: Ozel Hukukta Gemilerin
Ihtiyati Haczi (2st edn, Adalet Yaymevi 2024) 113.
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Subject to compliance with these general principles, it is undisputed that partners
of a commercial company also have the right to request the arrest of the
company’s ship in order to secure their claims that qualify as maritime claims.
Nevertheless, claims arising from partnership rights, such as profit share,
preemptive rights, or liquidation share, are not explicitly enumerated as maritime
claims in TCC article 1352(I). Only sub-paragraph (u) of TCC article 1352(I)
stipulates that “Any dispute between the co-owners of the ship regarding the
operation of the ship or the proceeds derived therefrom,” and sub-paragraph (f)
of the same article stipulates that “Any contract for the use or hire of the ship,
regardless of whether a charter party has been concluded,” constitute a
maritime claim.

As can be understood from the literal wording of the aforementioned articles, for
disputes concerning the operation of the ship or the proceeds derived from the
ship to qualify as a maritime claim, this is contingent upon the existence of a
charter or ownership relationship between the partners. In Turkish Law,
however, commercial companies, without exception, possess an independent
legal personality separate from their partners [TCC art. 125(I)]. Consequently,
the status of partnership neither confers a right of ownership over the ship
belonging to the commercial company nor does it create a legal relationship
similar to a ship charter between the partners. Regarding a ship whose ownership
belongs to a commercial company, the status of ‘shipowner’ belongs solely to
the company.” The company partner is in no way positioned as the owner,
charterer, or operator of a ship belonging to the company.

However, in practice, it is rarely encountered that multiple individuals utilize a
ship in maritime trade by establishing co-ownership within a joint venture in ship
operation or through joint ownership within an ordinary partnership. Almost
without exception, partners opt to establish a company for the purpose of
operating the ship and choose to register the ship in the name of that company,
often for reasons such as liability or taxation.® The fixed assets of a company

7 Cf. TCC art. .1064(II). In this matter, see also: Kerim Atamer, Deniz Ticareti Hukuku, Vol. 1
(1st edn, On Iki Levha Yayinlar1 2017) 845 (Deniz Ticareti).

The view is also supported by the fact that almost all shipowners registered with the Chamber
of Shipping (IMEAK), to which merchants engaged in maritime trade are obliged to register
pursuant to article 9/I and I'V of the Law on the Union of Chambers and Commodity Exchanges
of Tiirkiye, and the Turkish Shipowners’ Association, which represents the great majority of
shipowners in Tiirkiye, are commercial companies. For information, see: Chamber of
Shipping, “Uyeler”, https://www.denizticaretodasi.org.tr/tr/uyeler/tumu> accessed 03 August
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established in this manner often consist solely of this ship. In other words, the
ship belonging to the company constitutes the most important and valuable
security for the creditors’ claims against the company. From this perspective, it
is extremely important whether a claim directed directly against the company,
such as a company partner’s claim for dividends or for the repayment of loans
extended to the company, especially when the commercial company’s assets
consist solely of the ship used in maritime trade, qualifies as a maritime claim.

In this study, within the scope of the judicial decisions reached and the TCC, it
has been examined whether the partners’ potential claims against the company
constitute a maritime claim and consequently, whether they grant the right to
request the arrest of the ship belonging to the company. The study specifically
sought an answer to the question of whether a special regulation should be made
regarding this matter.

I. TERMINOLOGY AND SCOPE OF THE STUDY

The term “company” or “partnership” in Turkish law,’ is an umbrella concept
used to denote associations established by contract through the combination of a
sufficient amount of capital for the purpose of engaging in economic activity.'
Companies possess different characteristics depending on the law under which
they are regulated, whether or not they have legal personality, their capital
structure, the distinction between partnership and capital companies, and the
form of liability. Of these, the ordinary partnership, which is established by at
least two natural or legal persons for the purpose of generating economic benefit,

2025; Turkish Shipowners’ Association, “Uyelerimiz”,
<https://armatorlerbirligi.org.tr/uyelerimiz> accessed 03 August 2025.

In Turkish law, the terms company and partnership are synonymous statutory terms and can
be used interchangeably. See TCC art. 1531.

For general information regarding the concept of company/partnership in Turkish Law, see
generally. Yasar Karayal¢mn, Ticaret Hukuku Dersleri, Sirketler Hukuku (1st edn, Giizel
Istanbul Matbaas1 1965) 36; Gonen Eris, Ticari Isletme ve Sirketler, C. 11 (3rd edn, Seckin
Yayinlar1 2017) 1403 (Sirketler IT); Reha Poroy, Unal Tekinalp ve Ersin Camoglu, Ortakiikdar
Hukuku, C. 1 (15th edn, Vedat Kitapgilik 2021) 23 (Ortakliklar I); Hasan Pulash, Sirketler
Hukuku Genel Esaslar (7th edn, Adalet Yaymevi 2021) 574 (Genel Esaslar); Abuzer
Kendigelen ve Ismail Kirca, Sirketler Hukuku, C. T (1st edn, On Iki Levha Yaymcilik 2021) 8
(Sirketler I); Fatih Bilgili ve Erhan Demirkapi, Sirketler Hukuku Dersleri (8th edn, Dora
Yayinlar1 2021) 1; Hasan Pulasli, Sirketler Hukuku Serhi, C. 1 (4th edn, Adalet Yaymevi 2022)
3 (Serh I); frem Aral, “Sirketler Hukukuna Giris’, Sami Karahan (ed), Sirketler Hukuku (2nd
edn, Mimoza Yaymlar1 2013) 21 Ahmet Fatih Ozkan, “Ticaret Sirketleri, Tiirleri’, [smail Kirca
(ed) Sirketler Hukuku Serhi, C. I (1st edn, Seckin Yaymlar1 2023) 39.
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does not possess legal personality.'' However, legal entities formed by one or
more persons, adhering to a written company contract and choosing one of the
company types specified in the TCC to achieve an economic purpose, are termed
as commercial companies (TCC art. 124(I)).

Among commercial companies, ordinary partnership and limited partnership are
classified as partnership companies; joint stock company, limited liability
company, and joint stock company whose capital is divided into shares are
classified as capital companies (TCC art. 124(I))."* Except for the limited
partner,” in partnership companies, the liability of the partners for the
company’s debts is secondary, joint and several, and unlimited.'* In other words,
creditors who cannot collect their receivable from the company have the right to
proceed against the personal assets of the partners, and even request their
bankruptcy. In capital companies, however, the liability of the partners is, as a
rule, limited to the capital they have undertaken to contribute to the company.
Creditors, as a rule, cannot apply to the partners for their claims against the
company.'”

For detailed information and evaluation regarding the consequences of the ordinary partnership
lacking legal personality, especially concerning its consequences for legal capacity and under
Turkish Law, see generally. Oru¢ Hami Sener, Adi Ortaklik (1st edn, Yetkin Yayinlar1 2008)
152; Poroy, Tekinalp ve Camoglu, Ortakliklar I, 83; Kendigelen ve Kirca, Sirketler I, 49.

Although cooperatives are counted as a commercial company in TCC art. 124(I), they are not
shown as either a partnership company nor a capital company in the second paragraph of the
same article. This situation has led to discussions in practice regarding whether cooperatives
are merchants. See Ismail Kirca, ‘Kooperatiflerin Tacir Niteligi Hakkinda Yargitay’in Tutunu:
Kanuna Aykirt Yorum mu Yoksa Ortiilii Bosluk Doldurma Gayreti mi?* (2017) 33(2)
BATIDER 5, 6. The Grand General Council for the Unification of Case Law, however, unified
the case law to the effect that cooperatives are merchants. UDSC., 12.11.2021, E. 2020/2, K.
2021/3 (0.G. 01.04.2022/31796).

The partner in limited partnerships whose liability is limited to the capital they have
contributed or committed to contribute to the company. See generally: TCC art. 304(II).

14 TCC art. 236, TCC art. 236 and TCC art. 317.

In addition to these general rules concerning liability, in ordinary partnerships and
partnerships, every partner possesses the right of management and representation arising from
the law. Partners may, if they wish, delegate the authority for management and representation
to other partners or to third parties. Even in this case, extraordinary affairs and transactions
become valid against the company only by the unanimous consent of all partners (TCC art.
223). In capital companies, however, there is a separate organ of management and
representation called the board of directors or manager. These organs have the authority to
carry out all kinds of affairs and transactions falling within the scope of the company’s field
of activity, without distinction between ordinary and extraordinary matters (TCC art. 371).
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Pursuant to the liability regime in partnerships, partners, excluding the limited
partner, always have the right to recourse against the other partners. For this
reason, the sole security for a partner’s claims against the company is not limited
to the ship belonging to the company in partnerships. However, in capital
companies, the company’s capital constitutes the most important security'® for
partners to realize their claims.

As emphasized above, in practice, capital companies, namely joint stock
companies or limited liability companies, are generally preferred for the joint use
of a ship in maritime trade. For these reasons, the scope of this study is limited
solely to the claims of joint stock and limited liability company partners directed
against the company. Within this scope, the term “company” has been used in
the study to denote either a joint stock or a limited liability company; and the
term “partner” has been used to refer to “shareholders” in joint stock companies
and “partners” in limited liability companies.'’

I1. JUDICIAL DECISIONS

Three Regional Court of Justice (RCJ) decisions'® related to the matter have been
accessed. In all three decisions, the appellate authority ruled that claims
regarding the infringement of partnership rights do not confer the right to
precautionary arrest over a ship belonging to the company. In this section of the
study, the aforementioned first instance court and RCJ decisions have been
briefly summarized, followed by a short evaluation of the decisions.

Aggrieved partners/shareholders have the right to request compensation for their damages
from the board of directors, manager, or executives, according to the specific characteristics
of the concrete case. TCC art. 553 and TCC art. 644.

Due to the differing structures of the two companies, the term “shareholder” is used in the TCC
to refer to the partners/members of a joint stock company, while the term “partner” is used for
a limited liability company. See TCC art. 329(1I) and 573(1II).

The parties, the ship for which arrest was requested, and the grounds for the claim of two of
these decisions belong to the same incident. For this reason, only two Istanbul Regional Court
of Justice (RCJ) decisions have been included in the study. For the decision not included in the
study, see. Istanbul RCJ. 14th CC, 04.10.2018, E. 2018/1354, K. 2018/1010
<https://legalbank.net/belge/istanbul-RCJ-14-hukuk-dairesi-kararlari-e-2018-1354-k-2018-
1010-t-04-10-2018/3455595/> accessed 13 July 2023.
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1. Decision of the Istanbul Regional Court of Justice (RCJ) 12th Civil
Chamber

A. Summary of the Decision

The parties in the case subject to the decision of Istanbul RCJ 12th Civil
Chamber, dated 01.11.2018, Docket No. (E.) 2018/1672, Decision No. (K.)
2018/1348," are partners of a limited liability company whose sole fixed asset
is understood to be a Malta-flagged ship. The claiming partner requested the
precautionary arrest of the company’s ship pursuant to TCC article 1352(I)(u),
claiming that all affairs and transactions related to the company’s activities, and
thus the operation of the ship, were carried out by the other party, but that “the
ship’s accounts were not kept transparent, only the other partner benefited from
the profits derived from the operation of the ship, and the company’s commercial
books were not shown despite being requested...”

The court of first instance emphasized that since the ship belonged to the limited
liability company, the status of ‘shipowner’ belonged to the company of which
the parties were partners, and denied the arrest request on the grounds that

“The plaintiff being a shareholder in the shipowning company does not
mean that he also has an ownership share in the ship, that the existence of
a joint venture in ship operation cannot be inferred between the company
partners given TCC article 1064/2... and therefore, the claim is not a
maritime claim.”

The appellate authority, Istanbul RCJ 12th Civil Chamber, summarized that
article 135(I)(u), which the plaintiff based his arrest request upon, defines any
dispute between the co-owners of the ship regarding the operation of the ship or
the proceeds derived from the ship as a maritime claim,

“Given that the ship subject to precautionary arrest in the concrete case is
owned by the ... Ltd company claims regarding the infringement of
partnership rights, asserted by a partner of the shipowning/owner
company, cannot be accepted as a dispute between the co-owners of the
ship regarding its operation or the proceeds derived from the ship;
consequently, it is not possible to accept the claim based on these
allegations as a maritime claim.”

19 For the decision, see. https://legalbank.net/belge/istanbul-RCJ-12-hukuk-dairesi-kararlari-e-

2018-1672-k-2018-1348-t-01-11-2018/3936155/> accessed 12 July 2023.
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B. Evaluation

From the decision summarized above, it is understood that the Istanbul RCJ 12th
Civil Chamber accepted that claims regarding the operation of the ship or the
proceeds derived from the ship, as stipulated in TCC article 1352(I)-u, constitute
a maritime claim only in respect of “co-owners of the ship.” According to the
Istanbul RCJ 12th Civil Chamber, since the ship subject to the case is owned by
the limited liability company, the status of ‘shipowner’ belongs to the company.
The plaintiff, however, is merely a partner of the company and does not have a
direct ownership right over the ship. From this perspective, co-ownership cannot
be asserted between the plaintiff partner and the commercial company or the
other partner. Therefore, TCC article 1352(I)(u) cannot be applied to the concrete
case.”

As will be discussed in detail later, TCC article 1352(1)(u) defines only disputes
concerning the operation of the ship or the proceeds derived from the ship,
arising between partners who own the ship under co-ownership or joint
ownership as a maritime claim. In Turkish law, commercial companies, as a rule,
are entitled to benefit from all kinds of rights and assume obligations within the
framework of TCC art. 48 [TCC art. 125(II)]. Consequently, when a ship
belonging to the company is used in the water for the purpose of generating
economic benefit, again in the name of the company, the status of ‘shipowner’
belongs solely to the commercial company. Regardless of their share in the
company, it is not legally possible to refer to the partners as having the status of
‘shipowner’.?!

In the case at hand, the sole owner of the ship is the limited liability company.
Thus, the status of ‘shipowner’ belongs solely to the defendant company, and the
plaintiff partner does not, for this reason, possess the status of ‘shipowner’ or
‘operator’. Furthermore, it is not possible to assert any legal relationship arising
from ownership between the partner and the defendant company or the other
partner. If the expression “co-owners of the ship” in TCC article 1352(I)(u) is
understood to mean co-ownership as defined in property law, it can be said that
the decisions of the court of first instance and the appellate court are appropriate.

20 Perhaps due to being bound by the grounds for appeal, the Istanbul RCJ 12th Civil Chamber

only conducted an evaluation pursuant to TCC art. 1352(I)(u); it did not enter into the
discussion of whether the other provisions of TCC art. 1352 grants such a possibility to
commercial company partners.

2L Cf. TCC art. 1061.
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2. Decision of the Istanbul RCJ 14th Civil Chamber

A. Summary of the Decision

In the case subject to the decision of Istanbul RCJ 14th Civil Chamber, dated
07/02/2020, Docket No. (E.) 2020/1336, Decision No. (K.) 2020/898,% the
plaintiffs are partners of a limited liability company whose sole fixed asset
consists of the ship subject to the lawsuit. The plaintiffs claimed that

“they were pressured to sell the company’s ship and withdraw from the
partnership (by threatening to harm them and their families), and that they
were forced, under threat and intimidation, to authorize an individual they
did not know (named...) to sell all of the company’s shares to any person
or persons”

at any price. They alleged that the company shares were subsequently
transferred to another party and requested the precautionary arrest of the
company’s ship and a prohibition on its sailing pursuant to TCC art. 1352(I)(t),
as well as an interim injunction prohibiting the transfer of its ownership to third
parties.

The court of first instance, on the grounds that there was a dispute concerning
the ownership of the ship subject to the lawsuit that had been escalated to the
Public Prosecutor’s Office, accepted the plaintiffs’ arrest request pursuant to
TCC article 1352(I)(t), but denied the request for an interim injunction.
Furthermore, the court of first instance denied the defendant’s objection to the
arrest order, stating that:

The ship’s ownership belongs to the company objecting to the arrest, that
the company has no assets other than the said ship, that the applicants claim
their ownership rights based on shareholding and ownership rights over the
ship continue because the transactions related to the transfer of their shares
in the company are invalid due to vitiated consent; and since TCC article
1352(I)(t) stipulates that claims arising from any dispute concerning the
ownership or possession of the ship are of the nature of a maritime claim,
there was no aspect contrary to procedure or law in issuing a precautionary
arrest order in favor of the applicants based on a dispute arising from
shareholding-based ownership rights.”

Istanbul RCJ. 14th CC, on the other hand, ruled that for a decision to be made
on the arrest of the ship, the claim subject to the allegation must be a “maritime

22 For the decision see. https:/legalbank.net/belge/istanbul-RCJ-14-hukuk-dairesi-kararlari-e-
2020-1336-k-2020-898-t-17-09-2020/3851070/> accessed 13 July 2023.
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claim” as restrictively enumerated in TCC art. 1352(I), whereas in the concrete
case:

“The ship subject to arrest is owned by the objecting ... Co.... the claims
of a partner of the shipowning/owner company regarding the
infringement of partnership rights do not confer upon the creditor the right
to request a arrest over the company’s ship... the ownership of the ship
belongs to the said company, and the dispute arising from company
partnership cannot be accepted as a dispute regarding the ownership of the
ship within the meaning of TCC article 1352(I)(u).”

On this ground, it ruled that the decision regarding the arrest of the ship was
contrary to procedure or law.

B. Evaluation

It is understood from the reasoned decision of the appellate court that the
plaintiffs’ claims were not merely limited to certain rights arising from the
partnership relationship, but that they requested an interim measure for the
determination of the invalidity of the share transfer transaction, due to being
forced to transfer their shares in the company through threat and deceit, and for
the prevention of the transfer of the ship, which is the company’s sole fixed asset,
to third parties. Furthermore, from the text of the decision, it is concluded that
the court of first instance accepted that if the transactions related to the transfer
of company shares were invalid, the plaintiffs’ *
the ship continued,” meaning that the partners possessed an “ownership right

rights based on ownership over

arising from shareholding” over the company’s ship.

The Istanbul RCJ 14th CC, however, based its decision on the reasoning that the
term “co-owners of the ship” in TCC article 1352(I)(u) signifies ownership in
the context of property law; and that a co-ownership relationship does not arise
between the commercial company, which is the owner of the ship, and the
company partners. Contrary to the court of first instance, according to the
Istanbul RCJ 14th CC, disputes arising from company partnership do not grant
the right to request precautionary arrest pursuant to TCC article 1352(I)(u).”

As emphasized above, when a ship belonging to a commercial company is used
in the water for the purpose of generating economic benefit in the name and for

23 Tt is understood from the text of the decision that the first instance court accepted the request

for the arrest of the ship pursuant to TCC article 1352(I)(t); while the Istanbul RCJ 14th Civil
Chamber based its grounds for refusal on TCC article 1352(T)(u).
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the account of the company, the status of ‘shipowner’ belongs solely to the
company. Not only do the company partners not acquire the status of shipowner
or operator, but a co-ownership relationship in the context of property law does
not arise between them and the defendant company. From this perspective,
assuming that the expression “co-owners of the ship” in TCC article 1352(I)(u)
refers to co-ownership in property law, it would not be incorrect to state that the
appellate court’s decision is appropriate.

III. ARREST OF SHIPS IN NATIONAL AND INTERNATIONAL LAW

Ships, being one of the most important assets for a creditor to realize their claim,
are vehicles that are constantly in motion in line with their designated purpose.
Furthermore, in the operation of ships, the interest of third parties, particularly
those involved with the cargo, exists in addition to the shipowner. For this
reason, the arrest of ships is specially regulated in international and national
legislation.**

1. The Concept of Arrest of Ships

A. Definition

In article 1(2) of the International Convention on Arrest of Ships, 1999 (1999
Arrest Convention),” the arrest of a ship®® is defined as “any detention or

’

restriction on removal of a ship by order of a court’’ to secure a maritime claim.’

24 In this matter, generally see: Ergon Atilla Cetingil, Mukayeseli Hukuk A¢isindan Gemilerin
Ihtiyati Haczi (1st edn, Istanbul Universitesi Yaynlar 1972) 1; Nuray Eksi, Yabanct Gemilerin
Intiyati Haczi (1st edn, Beta Yaymlar1 2000) 1; Atamer, Deniz Icra, 165; Onur Yilmaz,
Gemilerin Ihtiyati Haczi (1st edn, On Iki Levha Yaymlar1 2023) 68; Konyali, 59.

For the text of the Convention, see
https://treaties.un.org/doc/Treaties/1999/03/19990312%2009-14%20AM/Ch_XII 8p.pdf>
accessed 02 August 2025.

26 In the official translation published in the Official Gazette on 03.05.2019, the term “ihtiyati
haciz” was used as the equivalent of “arrest” in art. 1(2) of the 1999 International Convention
on the Arrest of Ships. In the unofficial translation of the Convention made in 1999, the term
“arrest” was preferred “instead of one of the words attachment, seizure, arrest, upon the
determination that the term was used in relation to the detention of ships.” See Giindiiz Aybay,
N. Oral, M. Oguziilgen, S. Parlakyildiz, E. Aybay ve D. Ozdemir, ‘Gemilerin Tutuklanmasina
Ilisklin Uluslararas1 Sézlesme’ (1999) 4(1-2) Deniz Hukuku Dergisi 159. For the view that the
term “arrest” covers two different alternatives: “seizing the ship or restricting its movement,”
see Yesilova Aras, 9. Also see Dogus Taylan Tiirkel, ‘Gemilerin Thtiyati Haczinde Bor¢lunun
Korunmast® (Doktora Tezi, Dokuz Eyliil Universitesi 2017) 53.

In article 1(5) of the 1999 Arrest Convention, the term “court” is defined as any competent
judicial authority of a State.

25

27
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In this sense, the arrest of a ship is the temporary seizure of a ship via judicial
authorities for the purpose of securing a limited number of claims designated as
maritime claims.?®

The arrest of a ship is the most significant legal protective measure aimed at
securing the creditor’s right to claim.” In this respect, it resembles the arrest
institution regulated in the EBL. However, the arrest of ships is not, in the legal
sense, an arrest regulated by EBL articles 257 et seq.** The two institutions differ
in many aspects.

Firstly, the arrest of a ship can only be requested for one or more claims
exhaustively enumerated in TCC article 1352(I),*' which are defined as maritime
claims. Arrest of a ship cannot be requested for a right to claim that is not
considered a maritime claim (1999 Arrest Convention art. 2/2; TCC art.
1353(111)).** Furthermore, contrary to EBL article 257(1), it is not mandatory for
the claim to be unsecured by a statutory or contractual pledge for the arrest of a
ship (TCC art. 1353(II)). Additionally, it is possible to order the arrest of a ship
even for maritime claims that are non-pecuniary in nature.”* Arrest within the
meaning of the EBL, however, is a temporary legal protection system
specifically established for pecuniary claims that are unsecured by a pledge.**

28 Pekcamitez, Atalay, Sungurtekin Ozkan and Ozekes, 320. For terms and definitions also see.

Atamer, Deniz Icra, 197; M. Ali Aksoy, ‘Gemilerin Ihtiyati Haczi’ (2016) 123 TBB Dergisi

259, 261; Yesilova Aras, 33.

It should also be emphasized that the creditor, depending on the specifics of the concrete case,

has the right to resort to arrest (HMK art. 389), arrest (EBC art. 257), or final arrest against the

debtor’s other assets outside of the ship.

30 Yesilova Aras, 44.

31 Cf. 1999 Arrest Convention art. 1(1).

32 The arrest of a ship is the sole legal method aimed at securing claims that qualify as maritime
claims. More clearly expressed, just as the arrest of the ship cannot be requested to secure
claims that are non-maritime in nature, no other interim measure or prohibition of sailing may
be ordered against the ship for maritime claims, except for the arrest of the ship itself. (TCC
art. 1353(1)).

3 Atamer, Deniz Icra, 379; Yesilova Aras, 72.

34 Arrest is a temporary legal protection system specially established for pecuniary claims. In
this state, it differs from the precautionary measures, which is another protective measure.
Pekcanitez, Atalay, Sungurtekin Ozkan and Ozekes, 303; Ozkan, 893; Giinay, 283.
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The arrest of a ship is a temporary legal protection measure aimed at enabling
the creditor to realize their claim in the shortest possible time and with ease.*
The ship for which arrest has been ordered is detained from sailing and placed
under custody by the competent execution office upon the creditor’s request
(TCC art. 1366(1)). In this sense, the most important function of the arrest of a
ship is to ensure the custody of the ship to provide security for the creditor’s right
to claim.’® The claimant, whose claim has been definitively established as a
creditor, gains the opportunity to realize their claim through the definitive seizure
and liquidation of the ship, or through the funds deposited for the ship’s release,
following the conclusion of the proceedings.

The arrest of a ship also serves to provide substitute security. This function of
ship arrest emerges particularly as a result of the enforcement of the arrest order.
Indeed, it is possible to provide alternative solutions by suggesting different
arrangements or securities to ensure the ship can resume its voyage, proposed by
the debtor or the non-debtor owner or carrier who are negatively affected by the
enforcement of the order.*’

B. International Sources

The differing practices of states regarding the arrest of ships necessitated that the
matter be regulated by an international convention,*® and for this purpose, the
International Convention Relating to the Arrest of Sea-Going Ships, 1952 (1952
Arrest Convention) was adopted.*” The Convention, which entered into force on

35 Furthermore, Pekcanitez, Atalay, Sungurtekin Ozkan, and Ozekes state that arrest in a general

sense should be counted among the types of forced execution, specifically as partial
enforcement. Pekcanitez, Atalay, Sungurtekin Ozkan and Ozekes, 8.

36 Yesilova Aras, 44.

37 For further information see. Yesilova Aras, 60.

Cetingil, 161. For Preparation proccess see. Konyali, 60.

For contract text see. https://treaties.un.org/doc/publication/unts/volume%20439/volume-439-
1-6330-english.pdf> accessed 02 August 2025. For unofficial Turkish text and information,
see: Georges Ripet, ‘Deniz Hukukunun Tevhidi Hakkinda 1952 Tarihli Briiksel Anlagmalar1”
(1953) 19(1-2) ITUHFM 432, 453; Fahiman Tekil, Uluslararas: Konvansiyonlar (1st edn, Tekil
Nesriyat 1987) 30-35 (Uluslararas: Konvansiyonlar).
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41

February 24, 1956* and to which Tiirkiye is not a party,*' applies in any
contracting state to all seagoing ships flying the flag of a contracting state (1952
Arrest Convention art. 8(1)). Pursuant to the 1952 Arrest Convention, arrest on
a ship can only be applied for a maritime claim, one of the seventeen claims
exhaustively enumerated in article 1(1) of the Convention, and by a judicial
decision.*?

Problems arising from the application of the 1952 Arrest Convention
necessitated the drafting of a new convention,” and for this purpose, the 1999
Arrest Convention was prepared.** This final Convention on the subject entered
into force on September 14, 2011.%

The 1999 Arrest Convention also stipulates that an order for the arrest of a ship
is provided only for the limited number of maritime claims enumerated in article
1(1) of the Convention. The number of maritime claims was increased compared
to the 1952 Arrest Convention. Within this scope, the maritime claim concerning
“loss or damage caused by collision or any other means” was redefined as “loss
or damage caused by the operation of the ship (art. 1(1)(a)),” thereby expanding
the scope of the maritime claim.*® Furthermore, “damage or threat of damage
caused by the ship to the environment, coastline or related interests (art.
1(1)(d)),” “costs and expenses relating to the raising, removal, recovery,
destruction or rendering harmless of a ship that is sunk, wrecked, stranded or
abandoned (art. 1(1)(e)),” “port, canal, pier, or other waterway charges and dues

40 Pursuant to article 14(a) of the 1952 Arrest Convention, the Convention shall enter into force

between the first two states ratifying it six months after the date of deposit of the second
instrument of ratification; and for each subsequent State, the ratification shall enter into force
six months after the date of deposit of its own instrument of ratification. For detailed
information and evaluation, see generally: Cetingil, 173.

Regarding the fact that Tiirkiye did not accede to the 1952 Arrest Convention “on the grounds
that the right to arrest was restricted,” see generally: Tiirk Ticaret Kanunu Tasarisi Adalet
Komisyonu Raporu (1/324) (Period 23, Legislative Year 2, Issue No: 96), 414.

For detailed information and evaluation regarding the conditions for the application of the 1952
Arrest Convention, see generally: Cetingil, 164; Tekil, 35; Fahiman Tekil, Deniz Ticareti
Hukuku (1st edn 1, Bozak Matbaas1 1973) 281 (Deniz Ticareti).

Yesilova Aras reports that a working group was established within CMI for the purpose of
revising the 1952 Arrest Convention, but due to the problems being too extensive to be
resolved by an amendment protocol, it was decided to prepare a new convention. Yesilova
Aras, 13.

Atamer, Deniz Ticareti, 211.
https:/treaties.un.org/pages/ViewDetails.aspx?src=TREATY &mtdsg_no=XII-
8&chapter=12&clang=_en> accessed 02. August 2025.

46 Fahiman Tekil, Deniz Hukuku (6th edn, Alkim Yayinlar1 2001) 485 (Deniz Hukuku).
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(art. 1(1)(n)),” “insurance premiums, including mutual insurance calls, in respect
of the ship (art. 1(1)(q)), and any commissions, brokerages or agency fees (art.
1(1)(r)),” as well as “any dispute arising out of a contract for the sale of the ship
(art. 1(1)(v))” were accepted as maritime claims.

Just like the previous arrest convention, the 1999 Arrest Convention does not
provide a definition of ‘ship’; the matter is left to the national law of the state
enforcing the precautionary arrest.”” Nevertheless, two differences were
introduced regarding the ships to which the convention would apply, compared
to the 1952 Arrest Convention. The first of these is the use of the term “ship”
instead of “seagoing ship.” This thus abolished the distinction between “seagoing
ship — inland waterway vessel”, which is frequently encountered in comparative
law. The other difference is the explicit exclusion of warships and state ships
exclusively allocated to public non-commercial service from the scope of the
convention (art. 8(2)).**

Art. 8(1) of the 1999 International Convention on the Arrest of Ships stipulates
that the Convention shall apply to every ship under the jurisdiction of one of the
contracting states, regardless of whether the ship flies the flag of a contracting
state.*” As such, the article is open to interpretation that it should be applied in
all requests for arrest, regardless of whether there is a foreign element.*

2. Arrest of Ships in Turkish Law

The absence of specific regulations concerning forced execution in maritime law
in the former TCC (dated 1956) and the acceptance of Turkish-flagged ships
registered in the registry as immovable property in EBC article 23(IV) led to
many issues in practice regarding the precautionary arrest of ships. For this
reason, detailed regulations and innovations were introduced in the TCC

47 Consequently, the arrest of marine vehicles that do not qualify as a ship according to the laws

of the relevant State cannot be requested. Yesilova Aras, 69.

The 1952 Arrest Convention, however, did not contain any special rule regarding the immunity
of State vessels. See Cetingil, 173. This situation should not actually be seen as a shortcoming.
Because art. 3 of the 1926 International Convention for the Unification of Certain Rules
relating to the Immunity of State-owned Vessels subjected such State vessels to judicial
immunity, including arrest.

However, article 8(1) of the 1952 Arrest Convention stipulated that for the Convention to
apply, the requirement was that both the state whose flag the ship flies and the state where the
arrest request would be enforced must be contracting states. For detailed information, see
Cetingil, 191; Tekil, Uluslararasi Konvansiyonlar, 39.

A detailed evaluation has been provided below in terms of Turkish Law.
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regarding this matter.”! Within this framework, by deviating from EBC article
257(1), the arrest of ships, even if secured by a pledge, was made possible only
for maritime claims; the path to arrest of a ship for non-maritime claims was
closed.*

A. Sources

The regulation of the arrest of ships in the TCC was based on the 1999 Arrest
Convention.” Within this scope, TCC article 1352 concerning maritime
claims,* and the provisions related to the restriction that only the arrest of the
ship can be ordered to secure maritime claims (TCC art. 1353(1)), and the closing
of the path for the arrest of the ship for non-maritime claims (TCC art. 1353(11I))
were adopted exactly from the Convention. Furthermore, the source of the
provisions stating that competent courts may issue arrest orders despite
jurisdiction or arbitration clauses (TCC art. 1356), and that the court competent
to issue the arrest order is also competent for the lawsuit to be filed to complete
the arrest (TCC art. 1359), is also the 1999 Arrest Convention.

The 1999 Arrest Convention does not purport to regulate all procedural steps
related to the arrest of ships. The procedural steps for the arrest or release of the
ship are subject to the law of the state where the arrest is enforced or where the
application for arrest is made [1999 Arrest Convention art. 2(4)]. Pursuant to the
principle of lex fori, the TCC incorporated special provisions governing

51 For the reasons for the regulations concerning the precautionary arrest of ships in the TCC, see

generally. Tiirk Ticaret Kanunu Tasarisi, 416; Atamer, Deniz Icra, 165.

For the changes and innovations introduced by the TCC (Turkish Commercial Code), see
generally. Tiirk Ticaret Kanunu Tasarisi, 63.

Tiirk Ticaret Kanunu Tasarisi, 416. During the period when the TCC (Turkish Commercial
Code) was drafted, Tiirkiye was not a party to the Convention, nor had the 1999 Arrest
Convention yet entered into force.

Only difference from article 1(1)(p) of the Convention is that the phrase “including credits
taken for the ship” was added to article 1353(I)(p). Furthermore, the terms “demise charterer”
in articles 1(1)(q) and (r) of the Convention were not included in TCC article 1352; and since
the letter “q” does not exist in Turkish, the numbering was arranged accordingly. For criticism
and evaluations of the amendment made within the scope of TCC art. 1352(I)(p), see: Sami
Aksoy, ‘Deniz Alacaklarma Dair Tiirk Ticaret Kanunu’nun 1352. Maddesi Hakkinda Bir
Elestiri’ (2018) 34(2) BATIDER 199, 199; Kerim Atamer, ‘‘Deniz Alacaklarina Dair Tiirk
Ticaret Kanunu’nun 1352. Maddesi Hakkinda Bir Elestiriye Yamt’ (2018) 34(3) BATIDER
315, 315 (‘Deniz Alacaklarina’); Yesilova Aras, 99.
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procedural steps for the arrest request, taking into account the provisions of the
EBL.”

B. Conditions for Arrest of Ships According to the TCC

While delving into the details of the arrest of ships*® under the TCC provisions
exceeds the scope of this study, the prerequisite for requesting the arrest of a ship
under the TCC is that the claim must be a maritime claim (TCC art. 1353(I)). It
is legally impossible to issue an arrest order against a ship for claims other than
maritime claims [TCC art. 1353(111)].°” From this perspective, it is necessary and
sufficient for the creditor to present evidence to convince the court that the claim
is one of the maritime claims enumerated in TCC article 1352(I) and to
demonstrate its pecuniary value (TCC art. 1362).°® Concurrently, the ship must
be among those eligible for arrest.’” The ships against which arrest may be sought
are regulated in detail in TCC article 1369(1), derived from article 3 of the 1999
Arrest Convention, based on liability for the maritime claim and the ship’s owner
or charterer.

Where the debtor is the owner or charterer, demise charterer or carrier of the ship
upon which the maritime claim arose, the arrest of other ships under their
ownership is also possible (TCC art. 1369(1l)). Conversely, for disputes
concerning the ownership or possession of the ship, an arrest order can only be
issued against the ship that is the subject of the dispute [TCC art. 1369(I1I)].

For a arrest order to be issued, the ship must also have entered the jurisdiction of
the Turkish Courts. The competent jurisdiction is regulated separately for
Turkish and foreign flagged ships in TCC articles 1354 and 1555. For Turkish
flagged ships, courts with fixed jurisdiction are enumerated based on whether
the ship is registered.®® Furthermore, for ships flying the Turkish flag, the court

35 Tiirk Ticaret Kanunu Tasarisi,416.

By adopting the provisions concerning the arrest of ships exactly from the 1999 Arrest
Convention, uniformity has also been achieved between the TCC and international practice.
From this perspective, the explanations made regarding the conditions for the arrest of a ship
under the TCC are, as a rule, also valid in terms of the 1999 Arrest Convention.

57 Atamer, Deniz Icra, 174; Yilmaz, 163; Konyal, 146.

8 Pursuant to TCC article 935(I)(c), the provisions of the TCC concerning compulsory
enforcement shall not apply to warships and ships exclusively allocated to public service. This
situation is consistent with article 8(II) of the 1999 Arrest Convention.

For further information and Supreme Court Decisions Atamer, Deniz Iera, 220.

Atamer, Deniz Icra, 210. For discussions and criticisms regarding the arrest of ships passing
through the Turkish Straits without calling, see: Fevzi Topsoy, ‘Tiirk Bogazlari’ndan Gegis
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of the place where the ship is anchored, moored to a buoy or vault, berthed, or
laid up on the stocks has also been accepted as competent.®’ Regarding foreign
flagged ships, only the court of the place where the ship is anchored, moored to
a buoy or vault, berthed, or placed on a slipway is made competent. From this
perspective, the issuance of an arrest order against foreign flagged ships is
contingent upon “the condition that the ship ceases its voyage within the
jurisdiction of that court®*

TCC article 1363 mandates that, as a rule,* the creditor must provide security®
in the amount of 10,000 Special Drawing Rights (SDR) for an arrest order to be
issued.®® Furthermore, the creditor who obtains the arrest order must request the
enforcement of the decision from the execution office within the jurisdiction of
the court that issued the decision, or where the ship is located, within three
working days from the date the decision was issued. Otherwise, the arrest
decision shall automatically lapse (TCC art. 1364).%°

C. Discussion on the Element of Foreignness

The relevant provisions of the 1999 Arrest Convention were incorporated into
the TCC during a period when Tiirkiye was not yet a party to the Convention.®’

Yapan Yabanci Ticaret Gemilerin Thtiyati Haczi Sorunu’ (2016) 74(1) TUHFM 397, 411;
Nuray Eksi, ‘Montreux Antlagmasi Uyarinca Bogazlardan Gegen Yabanci Gemilerin Haczi ve
Bu Gemilere El Konulmas1® (2017) 37(1) Public and Private International Law Bulletin 125,
142; Atamer, Deniz Icra, 211; Yesilova Aras, 257; Yilmaz, 217.

For further information see. Atamer, Deniz Icra, 208.

For ships registered in the Turkish Ship Registry, including the Turkish International Ship
Registry, the court of the registry location; for ships not registered in a registry, the domicile
of the owner; and for ships registered in a special registry pursuant to TCC article 941(I1l), the
domicile of the charterer. See generally: TCC art. 1354(1).

Wage claims arising from the employment of seafarers on a ship are exempted from the
requirement to deposit security. See generally: TCC art. 1363(I1I).

In article 6(1) of the 1999 Arrest Convention, it is stipulated that the Court may require the
applicant to give security; the making of detailed regulations is left to lex fori. If requested, the
Court may increase or decrease the amount of security according to the concrete case. For
detailed information, see generally: Atamer, Deniz Icra, 225; Yesilova Aras, 101; Aksoy M.
A, 277; Konyali, 178; Yilmaz, 343.

It is understood from the literal wording of the article that the court cannot issue an arrest order
without security being deposited. Otherwise, the arrest order issued should be invalid.

% For further information see. Atamer, Deniz Icra, 233; Aksoy M. A, 281; Konyali, 173; Y1ilmaz,
373.

During the preparatory work of the TCC, the 1999 Arrest Convention had not even entered
into force yet.
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Concurrently, Tiirkiye decided to accede to the Convention®® and submitted the
instrument of accession prepared for this purpose on September 11, 2019.%°
Pursuant to art. 14(2) of the Convention, the provisions of the 1999 Arrest
Convention became a part of Tiirkiye’s domestic law as of December 11,2019.7
Thus, two substantive legal rules regarding the arrest of ships have emerged in
Tiirkiye: the TCC and the 1999 Arrest Convention. This situation has led to the
advancement of different views in legal doctrine regarding which legal rule
should be applied primarily, especially in requests for arrest that do not contain
an element of foreignness.

According to the first view, dating from the period when Tiirkiye was not yet a
party to the Convention, the 1999 Arrest Convention should be applied primarily,
regardless of whether the dispute contains an element of foreignness.”'
Moreover, in this scenario, the provisions in the TCC would be deemed
repealed.”

The alternative view suggests that it is inappropriate to infer, based on article
8(1) of the 1999 Arrest Convention, that the Convention applies to every ship
regardless of the presence of an element of foreignness. This is because article
8(6) of the 1999 Arrest Convention explicitly stipulates that the provisions of the
Convention shall not modify or affect the domestic law in force of a Contracting
State pertaining to the arrest of a ship flying its flag and falling under the
jurisdiction of that State, when the ship is arrested by a person who has their
habitual residence or principal place of business in that State. From this
perspective, when the flag of the ship and the domicile of the maritime creditor
are within the nationality of the adjudicating state, the precautionary arrest order
and other judicial proceedings should be conducted according to the lex fori.”?

% For Presidential Decree No. 1034, dated May 3, 2019, see generally. OG 03.05.2019/30763
(Duplicate).

https:/treaties.un.org/pages/ViewDetails.aspx?src=TREATY &mtdsg_no=XII-
8&chapter=12&clang=_en> accessed 02 August 2025.

1982 Constitution 90(V); “International agreements that have been duly put into effect have
the force of law.”

71 Atamer, Deniz Ticareti, 212; Atamer, ‘Deniz Alacaklarma’, 320; Aksoy S, 212.

72 Kerim Atamer, ‘Deniz icra Hiikiimleri’ne Genel Bakis’ (Deniz icra Hukuku, Giincel Sorunlar,
Istanbul Barosu Yayinlar1 2018) 24 and 34 (‘Deniz icra Hiikiimlerine®).

Yesilova Aras, 29. See in a similar point: Konyali, 100 and 203. However, the author states
that due to the inclusion of the 1999 International Convention on the Arrest of Ships in the
TCC, excluding the “limitation measure,” the non-application of the Convention’s provisions
in disputes that do not involve a foreign element will not create a difference under Turkish
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The issue is broad enough to constitute a separate study. Therefore, making an
assessment on the subject would exceed the scope and limits of this study.
Indeed, although the general justification of the draft Compulsory Enforcement
(Draft Law)™® shared with the public states that the 1999 International
Convention on the Arrest of Ships entered into force for Tiirkiye on 11.12.2019,
the discussion about whether the foreign element and the existing provisions of
the TCC have been subject to implied abrogation has not been addressed.” Art.
489 of the Draft Law specifies that “arrest of a ship in Tiirkiye, regardless of its
flag or whether it is registered in the registry, is subject to the provisions of this
Part.”%” If the Draft Law is enacted in this manner, the lex specialis and lex
posterior evaluations between the new Law and the 1999 International
Convention on the Arrest of Ships,”” and especially the existence of the foreign
element, will continue to be a separate subject of discussion.”

IV. THE ISSUE OF WHETHER SHAREHOLDER CLAIMS AGAINST
THE COMPANY CONSTITUTE A “MARITIME CLAIM”

A shareholder may possess the right to claim against the company based on
various legal relationships and grounds. Undoubtedly, claims arising from the

Law; but he specifies that the inclusion of only the measure of barring from sailing in the TCC
is a shortcoming.

74 “Cebri fcra Kanun Taslagr’
<https://mgm.adalet.gov.tr/Resimler/SayfaDokuman/24072025161511Cebr%C3%AE%20%
C4%B0cra%?20Kanunu%20Tasla%C4%9F%C4%B1%20%20-
%20%C4%B0kili%20Tablo%20PDF.pdf accessed 17 August 2025.

75 With the draft Law, the special provisions found in TCC art. 1350 to 1400, titled “Special
Provisions Regarding Enforcement,” were incorporated into the Draft under the heading
“Enforcement of Maritime (Deniz Cebri Icra).”

76 In the justification of art. 489 of the Draft Law, it is stated that “the arrest of a ship located in
Tiirkyie, in other words, within the jurisdiction of Turkish courts, by batring it from sailing,
regardless of its flag or whether it is registered in the registry, is subject to the provisions of
Part Six regarding the arrest of ships,” and the condition of whether the maritime claim
originated in Tiirkiye has not been mentioned.

In the event that the provisions regarding enforcement on maritime are regulated in a new Law,
these provisions would be in the nature of lex posterior; however, on the matter that the 1999
International Convention on the Arrest of Ships should primarily be applied due to its nature
as lex specialis for claims involving a foreign element, see Yesilova Aras, 18.

For this reason, taking into account that the courts in the relevant RCJ decisions directly
applied the TCC provisions without entering into any debate, an examination was generally
conducted within the scope of the TCC provisions in the study, without making any evaluation
regarding this divergence of opinion in the doctrine. Nevertheless, in the relevant sections of
the study, the provisions of the TCC and its source convention, the 1999 Arrest Convention,
which are directly related to the subject, were analyzed together.
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exercise of partnership rights constitute the primary examples of such claims.
Moreover, it is possible for a shareholder to become a creditor of the company
as a result of conducting transactions with the company or incurring expenses on
its behalf. In practice, instances where a shareholder grants loans to the company,
acts as a guarantor, or provides a surety in its favor are also frequently
encountered. Consequently, claims of the shareholder against the company have
been discussed under separate headings in accordance with these distinct
scenarios.

1. In Terms of the Exercise of Partnership Rights

In corporate law, partnership rights are generally classified into two categories
based on their subject matter: “participation rights” and “financial rights.”.” Of
these, participation rights refer to rights that are non-pecuniary by nature, such
as the right to attend the general assembly, voting rights, and the right to request
information and examination. In a legal sense, participation rights do not
constitute a right of claim. Consequently, they cannot be included among the
maritime claims under TCC art. 1352(I). Nevertheless, since participation rights
may also grant the shareholder the right to claim compensation for incurred
damages depending on the specific circumstances, the subject has been examined
under two headings: participation rights and financial rights.

A. Participation Rights

a. In General

Shareholders’ participation rights may generally be enumerated as the right to
attend the general assembly and the right to vote, the right to request information
and examination, the right to request a special audit, and the right to request the
annulment of general assembly resolutions. These rights are indispensable in
nature, and their prior waiver is not legally possible.*’

7 For detailed information, see generally Poroy, Tekinalp and Camoglu, Ortakliklar I, 686;

Pulagly, Sirketler Hukuku, 574; Saban Kayihan, Sirketler Hukuku (4th edn, Seckin Yayinlar
2020) 231; Riza Ayhan, Hayrettin Caglar and Mehmet Ozdamar, Sirketler Hukuku, Genel
Esaslar (3rd edn, Yetkin Yaynlar 2021) 345; Hasan Pulasl, Sirketler Hukuku Serhi C. 111 (4th
edn, Adalet Yaymevi 2022) 1909 (Commentary III); Mehmet Bahtiyar, Ortakliklar Hukuku
(16th edn, Beta Yayinlar1 2022) 248.

80 Reha Poroy, Unal Tekinalp and Ersin Camoglu, Ortakliklar Hukuku, Vol. 11 (14th edn, Vedat
Kitapeilik 2019) 9 (Ortakliklar IT); Pulasli, Commentary III, 1974 and 2019.
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Although a shareholder whose participation rights are impeded possesses the
right to claim compensation for the damages incurred, none of the participation
rights constitute a direct pecuniary claim. A shareholder who is prevented from
exercising this right holds certain rights and authorities stipulated in the TCC,
depending on the specific circumstances. For instance, a shareholder prevented
from attending the general assembly meeting or from casting a vote may request
the annulment of the general assembly or the relevant resolution (TCC art.
446(11)).%' Similarly, a shareholder prevented from exercising the right to request
information or examination may request the annulment of the general assembly
resolution or may exercise the right of examination through the court (TCC art.
437(111)).** The right to request the appointment of a special auditor is a right
exercisable through a resolution of the general assembly and a court decision.
While every shareholder may request the appointment of a special auditor from
the general assembly, the right to request such an appointment from the court, in
the event of the rejection of this request, is granted exclusively to a shareholder
or shareholders holding a specific proportion of shares,* referred to as the
minority.** Pursuant to EBL art. 257(1), it is not possible to obtain an arrest
decision to secure these rights.

b. The Issue of Constituting a Maritime Claim

In order for a decision regarding the arrest of a ship to be granted, the claim must
be one of the maritime claims enumerated in TCC art. 1352(I) (TCC art.
1353(111)). In this respect, the ability to request the arrest of a ship belonging to
the company due to a claim arising from participation rights is contingent upon
the condition that the claim constitutes a maritime claim.

It appears that claims arising from participation rights cannot be classified under
any of the claims enumerated in TCC art. 1352(I). This is because the subject

81 On this subject, see Erdogan Moroglu, Anonim Ortaklikta Genel Kurul Kararlarmmin

Hiikiimsiizliigii (7th edn, On Tki Levha Yayinlar1 2014) 275.

For detailed information, see Poroy, Tekinalp and Camoglu, Ortakliklar II, 64; Pulasli,
Commentary 111, 2041.

Shareholders holding 1/10 of the capital, or 1/20 in publicly held joint-stock companies, or
shares with a nominal value of 1,000,000 TL. TCC art. 439(I).

For detailed information, see Fevzi Topsoy, ‘Anonim Sirket Pay Sahibinin Ozel Denetim
Isteme Hakk:’, in Erol Ulusoy (ed), Anonim Sirketlerde Bireysel ve Azinlik Pay Sahibi Haklar:
(2nd edn, Bilge Yaymevi 2016) 291; Tugba Cift¢i, ‘Anonim Ortaklilarda Pay Sahiplerinin
Ozel Denetim Isteme Hakk:’, in Erol Ulusoy (ed), Anonim Sirketlerde Bireysel ve Azinlik Pay
Sahibi Haklar: (2nd edn, Bilge Yaymevi 2016) 339.
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matter of participation claims is not directly money or a claim of a pecuniary
nature. Consequently, it is legally impossible for participation rights to be
included among maritime claims, which are of a pecuniary nature.

As for non-pecuniary claims, only claims arising from property law, such as
ownership of the ship, ship mortgage, or possession, are enumerated as maritime
claims.®” Without going into detail, claims arising from participation rights do
not confer any right in the form of ownership or possession in any manner over
the ship owned by the company. In this respect, it must be accepted that
participation rights do not grant the shareholder the right to arrest the ship owned
by the company.

B. Pecuniary Rights

a. In General

Shareholders’ pecuniary rights may generally be enumerated as the right to
receive dividends, the acquisition of bonus shares, the right of preemption, and
the right to receive a liquidation share. Of these, the right of preemption refers
to the right to acquire new shares resulting from a capital increase, in proportion
to the existing shareholding, with priority (TCC art. 461(I) and 591(I)). As arule,
the right of preemption cannot be restricted or abolished.® A shareholder who is
prevented or restricted from exercising this right may initiate the process of
requesting the annulment of the relevant general assembly resolution or pursuing
the liability of the directors. It is evident that these rights do not confer the right
to request the arrest of the ship belonging to the company.

The right to a liquidation share is the right of the shareholder to participate in the
remaining amount resulting from liquidation in proportion to their share in the

85 Atamer, Deniz Icra, 379. See also Yesilova Aras, 72. The author states that, excluding claims

related to disputes regarding ship ownership and rights in rem limiting it, and possession, as
found in TCC arts. 1352(1)(t), (u), (v), and (y), other maritime claims constitute pecuniary
claims. Accordingly, any dispute arising between co-owners of the ship as to the employment
or earnings of the ship, as stipulated in TCC art. 1352(1)(u) (art. 1(1)(t) of the International
Convention on Arrest of Ships, 1999), is also a maritime claim of a non-pecuniary nature.

The preemption right of the shareholder may be restricted or abolished only for just cause,
such as a public offering, the acquisition of enterprises and participations, or the participation
of employees in the company. TCC art. 461(II) and TCC art. 591(II). For detailed information,
see Ibrahim Bektas, Anonim Ortakliklarda Yeni Pay Alma (Riichan) Hakkinin Kisitlanmasi ve
Devri (1st edn, Banka ve Ticaret Hukuku Enstitiisii 2023) 172; Hasan Pulagli, ‘Anonim
Sirketlerde Yeni Pay Alma, Riighan ve Kar Pay1 Hakkina fligkin Onemli Sorunlar’ (2023)
39(2) BATIDER 239, 244.
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event of the company’s dissolution (TCC art. 507(I)). With the exception of the
contribution of the right of use of a ship as capital,®’ the liquidation share is, as a
rule, paid in cash as a result of the conversion of the ship into money (TCC art.
543(110)). Since the right to a liquidation share can only be asserted in the event
of the company’s dissolution,® it is not legally possible to request the arrest of
the ship belonging to the company based on this right as long as the company’s
operations continue.

In a general sense, the right to acquire bonus shares is the acquisition by partners,
free of charge, of shares created by adding the company’s internal resources to
the company’s capital, in proportion to their existing shares.*” Partners
automatically acquire the bonus shares upon the registration of the capital
increase (TCC art. 462(11I)). More clearly, the partner does not need to make any
request to benefit from this right. Therefore, it would not be wrong to say that
the arrest of the ship belonging to the company cannot be requested due to the
exercise of this right.” For this reason, the matter should be discussed, in
particular, within the framework of the right to participate in dividends.

b. Right to Receive Dividends

Every shareholder has the right to receive the share corresponding to them from
the net profit for the period resolved to be distributed to shareholders within the
framework of the provisions of the law and the articles of association (TCC art.
507(I) and TCC art. 608(1)). The authority to determine whether dividends will
be paid or the manner of payment is vested exclusively in the general assembly.
The general assembly cannot delegate this authority to another party (TCC art.
408(I)(d) and TCC art. 616(I)(e)).”!

87 In this case, provided that the company’s assets cover its liabilities, the ship is returned in kind

to the shareholder who contributed the use of the ship as capital.

88 Regarding the fact that the right to a liquidation share cannot be asserted against the company
as long as it remains in operation, see Poroy, Tekinalp and Camoglu, Ortakliklar 11, 3; Pulasli,
Commentary 111, 1949.

8 For detailed information, see Poroy, Tekinalp and Camoglu, Ortakliklar II, 5; Pulagh,

Commentary 111, 1959.

Just as this right over bonus shares cannot be abolished or restricted, it also cannot be waived.

Poroy, Tekinalp and Camoglu, Ortakiiklar 11, 5; Pulagh, Commentary III, 1961.

For detailed information, see Asli E. Gilirbiiz Usluer, Anonim Sirketlerde Pay Sahibinin Kar

Payr Alma Halkk: (1st edn, Banka ve Ticaret Hukuku Enstitiisii 2016) 67; Kerem Celikboya,

Anonim Sirketlerde Pay Sahibinin Kar Pay1 Hakki (1st edn, On ki Levha Yayincilik 2021)

436.
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Within the scope of the right to receive dividends, it is likely that two issues may
arise; the general assembly failing to adopt a resolution on dividend distribution,
or the non-payment of dividends to the shareholder despite a resolution having
been adopted.

aa. Failure to Adopt a Resolution on Dividend Distribution

Although a matter of debate in legal doctrine, it can be stated that in joint-stock
companies, the distribution of at least five percent of the net profit for the period
to shareholders is mandatory (TCC art. 519(I)(c)).”* As a rule, the general
assembly cannot resolve not to distribute dividends and instead decide to allocate
the entire net profit for the period to reserves. Otherwise, shareholders may
request the determination of the nullity of the adopted resolution, or the
dissolution of the company may also come into question (TCC art. 531).

In limited liability companies, however, it is required to adopt a resolution on
dividend distribution, except in cases where it is necessary to cover company
losses or where the need to make investments for the development of the
company is seriously demonstrated and such a situation is in the interest of all
shareholders (TCC art. 608(111)).”* It is possible to annul a resolution determining
the allocation of the entire net profit for the period to reserves without resolving
on dividend distribution, in violation of article 608(IIl) of the TCC, since such a
resolution would violate the vested rights of the shareholders.

In capital companies, even if dividend distribution is legally mandatory after the
necessary reserves have been set aside, shareholders cannot demand the payment
of their corresponding share of profits from the company unless there is a general
assembly resolution regarding the distribution of dividends.”* To state it more
explicitly, the shareholders’ right to claim dividends transforms into a right of
claim upon the general assembly’s resolution on dividend distribution. In
particular, the adoption of a resolution to allocate the entire net profit for the
period to reserves instead of distributing dividends, due to the arbitrary conduct

92 For discussions and detailed information, see Poroy, Tekinalp and Camoglu, Ortaklikiar I,

695; Pulasli, Commentary 111, 1928; Giirbiiz Usluer, 91; Celikboya, 72.

Poroy, Tekinalp and Camoglu, Ortakliklar II, 466; Kendigelen and Ismail Kirca, Sirketler

Huluku, Vol. TII (1st edn, On Iki Levha Yaymcilik 2022) 298 (Sirketler III); Gonen Eris, Ticari

Isletme ve Sirketler, Vol. 11 (3rd edn, Segkin Yayinlar1 2017) 3005 (Sirketler II).

% Poroy, Tekinalp and Camoglu, Ortakliklar I, 702; Eris, Sirketler III, 2597; Giirbiiz Usluer, 68.
Regarding the fact that the right to receive dividends is in the nature of “a right of claim subject
to a condition precedent,” see Pulagli, Commentary 111, 1929.

93



TOPSOY 355

of the majority, grants shareholders the right to request the annulment or
determination of nullity of the adopted resolution, or the dissolution of the
company, depending on the specific circumstances.

As can be seen, in the event that a resolution on dividend distribution is not
adopted, whether justifiably or unjustifiably, shareholders possess only a certain
set of rights arising from corporate law. To state it more explicitly, unless a
general assembly resolution exists, shareholders cannot secure the payment of
dividends to themselves through an action for a receivable directed directly
against the company. In this respect, the failure or inability”> of the general
assembly to adopt a resolution on dividend distribution unjustifiably does not
grant shareholders a right of claim in the nature of a maritime claim.

bb. Non-Payment of Dividends to Shareholders

The duty to implement the general assembly’s resolution regarding dividend
distribution is vested in the company’s management body.”® The management
body is obliged to carry out the dividend distribution in accordance with the
principles determined in the general assembly resolution. Otherwise, the default
of the company arises without the necessity of a separate notice.”’

A shareholder to whom due dividends have not been paid may collect this
entitlement directly from the company through execution proceedings without a
judgment, just as they may claim it through the court by filing an action for a
receivable. Depending on the specifics of the case, it is also possible to seek this
right through bankruptcy proceedings. Moreover, if the shareholder so chooses,
they may secure compensation for the damages incurred by pursuing the personal
liability of the director at fault regarding the non-payment of dividends. Since
the failure to pay dividends duly constitutes direct damage to the shareholder,
the compensation to be awarded by the court is paid directly to the relevant
shareholder.

9 For instance, such as the general assembly never being able to convene or it being impossible

for it to convene.

In joint-stock companies, the board of directors; in limited liability companies, the manager or
the board of managers. The board of directors or managers cannot delegate this duty to another
person. See TCC art. 375(I)(f) and TCC art. 625(I)(g).

97 Celikboya, 463.
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In the second scenario, stated more explicitly, in the event that the shareholder
resorts solely to the director at fault,”® since the direct liability of the company
cannot be mentioned, it will not be legally possible for the arrest or final arrest
of the ship belonging to the company to come into question. In this respect, the
subject should be discussed particularly within the framework of the right of
claim directed directly against the company for the purpose of collecting
dividends. In article 1352(I) of the TCC, as a rule, claims arising from the ship
or the operation of the ship are enumerated as maritime claims.

aaa. Evaluation Under TCC art. 1352(I)(f)

It is stipulated in TCC art. 1352(I)(f) that “any agreement for the use or hire of
the ship, whether or not a charter party has been drawn up,” constitutes a
maritime claim. It is indisputable that the expression “hire of the ship” within the
text of the article refers to ships that are the subject of a charter agreement (TCC
art. 1119) or a financial charter” agreement.'” Regarding a ship of which the
company is the owner or charterer, a hire relationship within the meaning of TCC
art. 1352(I)(f) cannot be said to exist between the company shareholder and the
company, or among the shareholders themselves. This is because, in the case of
ownership, the sole owner is the company; and in the relationship of a charter
agremeent, the sole charterer is, again, the company.

Nevertheless, the expression “use of the ship” in TCC art. 1352(1)(f) renders it
worth discussing whether the company agreement,'”" particularly in a company
established for the purpose of utilizing a ship which constitutes its sole fixed
asset in maritime trade, should be accepted as “any agreement ... for the use of
the ship.” For in a company established exclusively for the operation of a single
ship, the profit resolved to be distributed actually consists of the income derived
from the operation or use of this ship. Furthermore, it is also possible to argue
that the company agreement falls within the scope of “any agreement” within the
text of the article.

% Regarding the legal liability of board members in the distribution of dividends, see Giirbiiz

Usluer, 268.

article 18 of the Financial Leasing, Factoring, Financing and Savings Financing Companies
Law No. 6361.

For detailed information and regarding the fact that the establishment of a right of usufruct is
also within the scope of the article, see Atamer, Deniz Icra, 117.

articles of association in joint-stock companies.

99

100

101



TOPSOY 357

TCC art. 1352(I)(f) has been adopted verbatim from the 1999 Arrest Convention
art. 1(I)(f)."* The source of 1999 Arrest Convention art. 1(I)(f) is 1952 Arrest
Convention article 1(I)(d). Distinguishably, the phrase “whether contained in a
charter party or otherwise” was added to the 1999 Arrest Convention; however,
no semantic difference was created between the two articles.'®

The expression “use ... of the ship” in the text of the article should encompass
agreements regarding the direct use of the ship that do not fall within the scope
of a charter or financial charter agreement. To state it more explicitly, agreements
regarding the use of the ship in the name and on the account of the shareholders,
regardless of whether a charter agreement has been drawn up, should be
considered within the scope of the article. Indeed, the establishment of a right of
usufruct on the ship'® and ship management agreements may also be included
within the scope of the article.'®

In Turkish law, all commercial companies, without exception, possess legal
capacity and the capacity to act independent of their shareholders. All rights and
obligations arising from the use in maritime trade of a ship owned or chartered
by the company belong exclusively to the company. Shareholders do not directly
become rights holders or incur liabilities due to the operation of the ship. In other
words, a shareholder does not possess a direct right of claim over the income
derived from the operation of the ship.'%

In this respect, even if the dividends the company resolved to distribute were
derived solely from the operation of this ship, it cannot be asserted that the
shareholder’s claim for dividends constitutes income derived directly from the
use of the ship. Consequently, the shareholder’s claim for dividends directed
against the company should not be characterized as a maritime claim within the
scope of TCC art. 1352(1)(f).

bbb. Evaluation Under TCC art. 1352(I)(u)

It is stipulated in TCC art. 1352(1)(u) that “any dispute between co-owners of the
ship as to the employment or earnings of the ship” constitutes a maritime claim.

102 T egislative justification of TCC art. 1352. See Tiirk Ticaret Kanunu Tasarisi, 416.

103 Francesco Berlingieri, Berlingieri on Arrest of Ships (5th edn, Informa 2011), 3.155; Atamer,
Deniz Icra, 116.

104 Atamer, Deniz Icra, 117; Yesilova Aras, 82.
105 Berlingieri, 3.140.
106 Even if it is a single-member company, this situation remains unchanged.
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TCC art. 1352(I)(u) has been adopted verbatim from 1999 Arrest Convention

article 1(I)(t); whereas 1999 Arrest Convention article 1(I)(t) was derived from
Brussels Convention of 1952 article 1(I)(p), with necessary amendments.'"’

The expression “co-owners” has been preserved verbatim in the texts of all three
articles, yet no definition of the expression has been provided. It merits further
discussion whether the expression differs from co-ownership in civil law, and
particularly whether company partnership confers the status of “co-owner.”

The fact that the expression “co-owners of the ship” is not defined in TCC art.
1352(1) and in the source Convention should be interpreted to mean that the
legislator did not, in fact, assign a meaning to the term different from its
definition in civil law.'”® To state it more explicitly, the expression “co-owners
of the ship” does not carry a meaning different from co-ownership in property
law,'® nor does it bear a distinct significance.''’ In this sense, the term co-owner
generally refers to stakeholders or partners who jointly own a ship. Within this
scope, it is indisputable that, in addition to disputes regarding the operation of
the ship between joint shipowners in a shipowners’ association, claims arising
from the operation of the ship between partners in an ordinary partnership or
heirs are in the nature of a maritime claim, even if such instances are unlikely to
occur in practice.

As emphasized above, under Turkish Law, all commercial companies possess
legal personality independent of their shareholders and, consequently, legal
capacity and the capacity to act. All economic assets owned by the company
belong to the company, not to the shareholders. The shareholder’s right of
disposition or claim pertains solely to their share in the company. The
shareholder does not possess a direct right of disposition or claim over the

107 Tn 1952 Brussels Convention art. 1(I)(p), it was stipulated that claims arising from the
ownership, possession, employment, or earnings of the ship between co-owners of the ship
were maritime claims. In the French text of the Convention, the article in question was
regulated in two separate paragraphs concerning ownership and assertion of right, and the
employment of the ship. As such, in the French text, it was not very clear whether disputes
arising from the employment or earnings of the ship were required to be between the co-owners
of the ship. Since the ownership or possession of the ship is separately regulated as a maritime
claim in 1999 Arrest Convention art.1(I)(s), the terms “ownership and possession” in 1952
Brussels Convention art. 1(I)(p) were not included in 1999 Arrest Convention art.1(I)(t). For
detailed information, see Berlingieri, 3.460.

108 Cf. TCC art. 1(I).

109 Co-ownership (Turkish Civil Code art. 688) or joint ownership (Turkish Civil Code art. 701).

110 For detailed information, see Atamer, Deniz Icra, 151.
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company’s assets. In a single-member joint-stock or limited liability company,
even if the shareholder simultaneously constitutes the management body of the
company, they do not hold a direct right of disposition over the company’s assets.
Consequently, regarding a ship of which the company is the sole owner, the
existence of a co-ownership relationship between company shareholders or
between a shareholder and the company cannot be asserted.''' Even if the ship
under operation constitutes the sole fixed asset of the company, this conclusion
remains unchanged.

In this respect, disputes between the shareholders of the company or between a
shareholder and the company regarding the operation of the ship or the earnings
derived from the ship do not grant shareholders the right to request the arrest of
the ship pursuant to TCC art. 1352(I)(u).!'? Similarly, disputes between the
shareholders of the company and third parties with whom the company jointly
operates the ship in the form of an ordinary partnership or a shipowners’
association do not constitute a maritime claim within the meaning of TCC arts.
1352(I)(t) or (u).

In comparative law, it is also acknowledged that the expression “co-owners”
does not encompass company partnership. Indeed, it is reported that in the
“Alhena” decision of the Dutch Court of Appeal dated 1986, the court ruled that
a dispute between a commercial company and the partners of another company
with whom they operated the ship in the form of an ordinary partnership did not
constitute a maritime claim within the meaning of 1952 Brussels Convention art.
1(I)(p) (1999 Arrest Convention art 1(I)(t)).""?

2. Mismanagement of the Company

Joint-stock and limited liability companies are managed and represented by a
distinct management body, referred to as the board of directors or the manager.'"*
The management body possesses the authority to perform all kinds of acts and

1 See A. Lale Sirmen, Esya Hukuku (6th edn, Yetkin Yayimlar1 2018), 276.

12 As emphasized in footnote 85 above, Yesilova Aras states that TCC art. 1352(T)(u) regulates
claims regarding the administrative or financial management of the ship, rather than a
pecuniary claim regarding disputes concerning earnings derived from the ship between co-
owners. Yesilova Aras, 75. In the event that the article is interpreted in this manner, earnings
derived from the operation of the ship between partners will also not fall within the scope of
TCC art. 1352(I)(u).

113 See Berlingieri, 3.460.

114 Tn joint-stock companies, the board of directors; in limited liability companies, the manager or
the board of managers. See TCC art. 374; TCC art. 625.
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transactions necessary for the realization of the subject of activity of the
company, excluding those reserved for the authority of the general assembly
pursuant to the law and the articles of association. Directors must display all due
care''> while fulfilling these duties.''® Directors who breach their obligations
arising from the law or the articles of association through their fault are liable to

the shareholders, the company, and the company’s creditors (TCC art. 553(1)).'"”

Every shareholder who considers that they or the company have incurred
damages as a result of the directors’ breach of their duty of care possesses the
right to claim compensation for the damages incurred from the relevant director
or directors. As a rule, compensation awarded in favor of the shareholder is paid
to the company (TCC art. 555). A shareholder who has suffered direct damage
due to a wrongful act may also file an action requesting that the compensation
be paid to themselves instead of the company.''®

In both scenarios, the claim for compensation is directed exclusively against the
director or directors at fault. The corporate legal entity of the company cannot be
held liable for the damages incurred. In this respect, even if the damage
originated directly from the poor operation of the ship, it is not legally possible
to resort to the arrest or final arrest of the ship belonging to the company due to
damages arising as a result of the company’s mismanagement.

3. The Shareholder as a Creditor of the Company

In practice, it is frequently encountered that a shareholder becomes a direct
creditor of the company due to reasons such as conducting direct transactions
with the company, granting loans (credit) to the company, or acting as a
guarantor. In this respect, it is also worth discussing whether the shareholder
possesses the right to request the arrest of the ship belonging to the company on
the grounds of these receivables.

115 Pursuant to TCC art. 369(I), members of the board of directors and persons charged with
management in joint-stock companies are obliged to act with “the care of a prudent manager.”

116 TCC art. 369(1) and TCC art. 626(I).
17 Cf. TCC art. 644(I)(a).

118 Poroy, Tekinalp and Camoglu, Ortakliklar I, 445; Hasan Pulash, Sirketler Hukuku Serhi Vol.
IV (4th edn, Adalet Yaymevi 2022) 1909 (Commentary IV) 2841.



TOPSOY 361

A. Conducting Transactions with the Company

As arule, with the exception of members of the board of directors of joint-stock
companies,'"’ there is no legal impediment preventing a shareholder, whether
holding a management position or not, from conducting transactions with the
company.'?’ The status of a shareholder conducting direct transactions with the
company in this manner does not differ from that of third-party creditors of the
company. As a rule, the creditor shareholder possesses every legal right that third
parties may exercise against the company. Undoubtedly, the right to request the
arrest or final arrest of the ship belonging to the company is included among
these rights.

Whether a shareholder, who has become a creditor due to a direct transaction
with the company, may request the arrest of the ship belonging to the company
is determined according to whether the claim constitutes a maritime claim. To
state it more explicitly, the shareholder possesses the right to request the arrest
of the ship belonging to the company solely on the grounds of the claims
enumerated in TCC art. 1352(I).'?' Claims falling outside this scope do not grant
the right to request arrest to the shareholder, just as they do not to third parties.

119 TCC art. 395(1) explicitly prohibits a member of the board of directors from conducting any
transaction with the company on their own behalf or on behalf of another without obtaining
permission from the general assembly. The legal sanction for a transaction conducted despite
the prohibition is pending invalidity (unilateral non-bindingness). Accordingly, while the
company may assert that the transaction conducted within the scope of the prohibition is null
and void, the other party cannot make such a claim. Regarding the discussions on the legal
nature of the sanction, see Ismail Kirca, Feyzan Hayal Sehirali Celik and Caglar Manavegat,
Anonim Sirketler Hukuku, Vol. I (1st edn, Banka ve Ticaret Hukuku Enstitiisii 2013) 665;
Poroy, Tekinalp and Camoglu, Ortakliklar I, 412; Hasan Pulash, Sirketler Hukuku Serhi, Vol.
II (4th edn, Adalet Yayinevi 2022) 1685 (Commentary II) 2841; Ebru Demirci, ‘Anonim Sirket
Yoénetim Kurulu Uyelerinin Sirketle islem Yapma ve Sirkete Bor¢lanma Yasag:® (Master’s
Thesis, Gazi University Institute of Social Sciences, Ankara 2018) 71.

The TCC does not foresee an explicit prohibition in this direction for managers of limited
liability companies, nor does it make a reference to TCc art. 395(I). 11th Civil Chamber,
16.2.2022, File No. 2020/2149, Decision No. 2022/1158 <https://legalbank.net/belge/y-11-hd-
e-2020-2149-k-2022-1158-t-16-02-2022-devir-sozlesmelerinin-gecersiz-oldugunun-tespiti-
ve-tes/4297425/ accessed 20 September 2023. Nevertheless, managers are under a duty of
loyalty to the company (TCC art. 626(I1I)). In this respect, it is possible to state that managers
may conduct transactions with the company without the need for permission from the general
assembly, provided that this is in accordance with the principle of loyalty and the duty of care
(TCC art. 626). For the opposing view that the prohibition on transacting with the company is
a consequence of the duty of loyalty foreseen for managers, see Kendigelen and Kirca,
Sirketler 111, 130.

121 Such as claims arising from transactions where a shareholder has their goods transported by the
company’s ship or provides salvage services to the ship.

120
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For instance, while a shareholder supplying fuel to the company’s ship holds the
right to arrest over the ship supplied, they do not possess the right to request the
arrest of the ship belonging to the company due to fuel supplied to the company’s
land vehicles.

B. Conducting Transactions in Favor of the Company

a. In General

Companies frequently require credit due to fluctuating market conditions.
Undoubtedly, banks constitute the most significant financial source for obtaining
credit. However, in cases where the required credit cannot be procured due to
reasons such as a low credit rating or excessively high costs, instances where a
shareholder grants a loan to the company or pays a debt belonging to the
company are frequently encountered (particularly in companies with a small
number of shareholders). Furthermore, it is a widespread practice for a
shareholder to act as a guarantor or provide an surety in favor of the company.
In this respect, it is also worth discussing whether a shareholder who lends
money to the company, pays the company’s debt, or acts as a guarantor for
various reasons possesses the right to request the arrest of the ship belonging to
the company on the grounds of this claim.

The TCC does not contain an explicit provision regarding this subject. Solely in
TCC article 1352(1)(p), “disbursements made on behalf of the ship or its owners,
including loans obtained for the ship,” are enumerated as maritime claims. The
article in question has been adopted verbatim from 1999 Arrest Convention
article 1(I)(p), with the addition of the phrase “including loans obtained for the
ship.” 1999 Arrest Convention article 1(I)(p), constitutes the modified version of
1952 Brussels Convention article 1(I)(n).'*

The fact that a shareholder becomes a creditor of the company due to conducting
transactions in favor of the company may be examined from various
perspectives. In this study, the subject has been evaluated under the headings of

122 Tn 1952 Brussels Convention article 1(I)(n), disbursements made by the master, including those
made by shippers, charterers, or agents on behalf of the ship or its owner, were regulated as
maritime claims. Upon the request of the CMI, 1999 Arrest Convention article 1(I)(p) was
drafted as “disbursements made on behalf of the ship or its owners” on the grounds that the
former version of the article would lead to divergent interpretations, such as accepting
disbursements not made by the shipper on behalf of the ship or owner as maritime claims,
while not accepting disbursements not made on behalf of the master as maritime claims. See
Berlingieri, 3.403.



TOPSOY 363

the shareholder lending to the company, incurring expenses on behalf of the
company, and acting as a guarantor or providing an surety, which constitute the
instances most frequently encountered in practice.

b. Granting of Loans by the Shareholder to the Company

In TCC article 1352(I)(p), “loans obtained for the ship” are recognized as
maritime claims. As emphasized above, the expression in question is absent from
1999 Arrest Convention article 1(I)(p). It is reported that the expression was
added to TCC article 1352(I)(p) of the specifically for the purpose of recognizing
bank loans not secured by a ship mortgage as maritime claims.'*

Although the term “credit” is employed in TCC article 1352(I)(p), loan
agreements concluded with other financial institutions such as factoring,
financial leasing, or financing companies, or with third parties, in addition to
banks, should also be considered within the scope of the article, provided that
they are directly related to the ship.'?* In this respect, as a rule, loans granted by
the shareholder to a company in need of cash should be accepted as maritime
claims.

In TCC article 1352(I)(p), only “loans obtained for the ship” are accepted as
maritime claims. Consequently, not every type of loan granted to the owner, but
solely claims arising from credit or loan agreements granted for the ship subject
to the request for arrest are in the nature of a maritime claim.'*® To state it more
explicitly, the shareholder’s ability to request the arrest of the ship belonging to
the company due to a monetary loan granted to the company is contingent upon
this debt having been provided directly for the ship, such as for the maintenance
and repair, equipping, or operation of the ship. It is not legally possible to request
the arrest of the ship belonging to the company on the grounds of loans that are
not understood to have been granted directly for the ship.

123 For the process and justification regarding the addition of this expression, see Atamer, Deniz
Icra, 142. Regarding the inappropriateness of the addition of the expression and the view that
it contradicts the International Convention on Arrest of Ships, 1999, see Yesilova Aras, 91.

124 Tn other words, the term “credit” in the text of the article should encompass every type of loan
agreement granted for the ship.

125 Atamer, Deniz Icra, 143.
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c. Incurring Expenses on Behalf of the Company

In TCC article 1352(I)(p), “disbursements made on behalf of the ship or its
owners” are enumerated as maritime claims. It is understood from the wording
of the article that the identity of the party making the disbursement is of no
significance, provided that such disbursement is made on behalf of the ship or
its owner. Consequently, there should be no legal impediment to accepting such
disbursements made by company shareholders as maritime claims.

However, in TCC article 1352(I)(p), not every type of expense, but solely
disbursements made on behalf of the ship or its owners are recognized as
maritime claims.'?® There should be no dispute that disbursements made directly
for the ship subject to the request for arrest, such as maintenance and repair,
constitute a maritime claim. Conversely, the meaning of the expression
“disbursements made on behalf of its owners” is not very clear. For the
expression lends itself to the interpretation that any disbursement made on behalf
of the owner is in the nature of a maritime claim, regardless of whether it is for
the ship subject to the request for arrest.

As emphasized above, 1999 Arrest Convention article 1(I)(p), which constitutes
the source of TCC article 1352(I)(p), is a revised version of 1952 Brussels
Convention article 1(I)(n). In 1952 Brussels Convention article 1(I)(n), only
disbursements made by the master, agent, or charterer on behalf of the ship or its
owners were enumerated as maritime claims; such disbursements made by other
persons were excluded from the scope of the article. In 1999 Arrest Convention
article 1(I)(p), this approach was abandoned, and all disbursements made on
behalf of the ship or its owners were accepted as maritime claims, regardless of
by whom they were made. Apart from this, no change was made, particularly
regarding the meaning of the article."”’ In other words, in 1999 Arrest
Convention article 1(I)(p), the limitation regarding the persons making the
disbursement was abandoned; however, the condition that the disbursement be
made on behalf of the ship or its owner was retained. In this respect, while a
disbursement made by an insurance broker on behalf of the ship was not

126 For an evaluation within the scope of 1999 Arrest Convention article 1(I)(p), see Yesilova
Aras, 90.

127" Berlingieri states that, in this form, the 1952 Convention is both wider and narrower. For while
disbursements made by the shipper regarding the operation of the ship are not considered
maritime claims under the 1952 Convention, they will be accepted as maritime claims pursuant
to the 1999 Arrest Convention. See Berlingieri, 3.403.
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considered a maritime claim under the 1952 Brussels Convention,'*

accepted as a maritime claim pursuant to the 1999 Arrest Convention.

it may be

The term “on behalf of its owners” is explicitly employed in TCC article
1352(I)(p). It is indisputable that disbursements made on behalf of non-owners,
such as the bareboat charterer, time charterer, or shipper, do not constitute a
maritime claim unless they are directly related to the ship. In this respect, port
dues or loading and unloading costs paid on behalf of the charterer or the time
charterer should, as a rule, be accepted as maritime claims.'*’

However, the issue of whether disbursements made on behalf of the owner are
related to the ship is not clear. In fact, the wording of TCC article 1352(I)(p)
lends itself to the interpretation that disbursements made on behalf of the owner
are not conditional upon being related to the ship.

While delving into the details of the subject lies beyond the scope of this study,
it should be accepted, particularly based on a teleological interpretation of the
article, that only disbursements made on behalf of the owner which are related
to the ship constitute a maritime claim."** An interpretation to the contrary would
contravene the intended purpose of the institution of maritime claims. For if it
were accepted that any disbursement made on behalf of the owner constitutes a
maritime claim, the necessity for an exhaustive enumeration of claims in the
nature of maritime claims would be obviated. Furthermore, it would become
possible to effect the arrest of a ship under the use of a charterer due to a
disbursement made onshore on behalf of the owner. It is indisputable that such a
result would be contrary to the purpose of the institution of maritime claims. In
this respect, disbursements directed toward the operation of the ship, such as port
dues, agency, pilotage or towage fees, and loading and unloading costs, should
not be considered to be in the nature of a maritime claim unless they are incurred
on behalf of the ship’s owner.'*!

128 Regarding the fact that the persons making disbursements are limited to those enumerated in

1952 Brussels Convention article 1(I)(n), see particularly David C. Jackson, Enforcement of
Maritime Claims (4th edn, Informa 2005), 2.232.

It is also possible for such disbursements to constitute a maritime claim separately pursuant to
TCC article 1352(I)(n).

In the same point, see Yesilova Aras, 91.

Berlingieri, 3.388. It is possible for these claims to constitute a separate maritime claim
pursuant to TCC article 1352(I).

129

130
131
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It is also worth discussing whether the disbursement made by a shareholder who
pays the employment claims of seamen arising from their work on board on
behalf of the company constitutes a maritime claim. For in TCC article
1352(I)(0), wages payable to seafarer due to their employment on the ship are
recognized as maritime claims; however, it is not explicitly stated that payments
made to them by third parties constitute maritime claims. Furthermore, in TCC
article 1352(I)(s), seafarer’s employment claims are not listed among the fees
paid on the owner’s account.

As is known, the commercial utilization of ships at sea is contingent upon the
condition of their being seaworthy, cargo-worthy, and fit for the voyage. The
manning of ships with a sufficient number and quality of seafarer is directly
related to their fitness for the voyage (TCC art. 932(II)). The minimum numbers
required for manning ships with seafarer, according to the type, voyage region,
and size of the ship, are explicitly regulated in the relevant legislation.'*? Ships
that are not manned with the minimum number of seafarer in terms of
competency ratings and quantity are deemed unfit for the voyage and are not
permitted to sail."** Consequently, it is indisputable that employment claims paid
to seafarer constitute disbursements made on behalf of the owner within the
meaning of TCC article 1352(1)(p).

However, whether a payment made to a seafarer who has left the ship upon the
termination of the employment contract and who, despite having outstanding
employment claims, has not yet initiated legal proceedings against the company
falls within the scope of TCC article 1352(I)(p) may be a subject of debate. This
is because the seafarer whose employment claim is paid is no longer on board.
Consequently, it is possible to argue that the payment made is not in the nature
of a disbursement made on behalf of the owner for the operation of the ship.

Undoubtedly, it is possible to put forward different interpretations regarding the
subject. However, wage claims arising specifically from employment on board
simultaneously confer a maritime lien upon the seafarers (TCC art.
1320(I)(a))."** In other words, the seafarer possesses a statutory lien due to such

132 See Regulation on Seafarers and Harbor Pilots; Directive on Manning Ships with Seafarers.
133 Directive on Manning Ships with Seafarers art. 8.
134 On this subject, see Atamer, Deniz Icra, 139; M. Banis Giinay, Gemi Alacaklisi Hakk: (Yetkin

2009), 107; Ciineyt Stizel, Gemi Alacaklist Hakki ve Gemi Ipotegi Hakkinda 1993 Cenevre
Sozlesmesi ve Yeni Tiirk Ticaret Kanunu (1st edn, On Iki Levha 2012), 208.
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unpaid claims. Seafarers possess the right, at all times, to secure the arrest of the
ship and to prevent it from sailing.

The payment made or security provided pursuant to TCC article 1371(I) for the
release of a ship subject to an arrest order constitutes a maritime claim..'*’
Consequently, for the purpose of preventing the occurrence of such a risk, there
should be no impediment to accepting that wages paid to seafarer whose
employment contracts have been terminated also constitute a disbursement made
on behalf of the owner directed toward the operation of the ship.

d. Acting as a Guarantor in Favor of the Company

There exists no explicit provision in TCC article 1352(I) and in the source 1999
Arrest Convention stating that suretyships or guarantees provided in favor of the
owner constitute a maritime claim. However, instances where a shareholder acts
as a guarantor or provides an surety in favor of the company are frequently
encountered in practice. Within this scope, the issue of whether a shareholder
who pays a debt for which they acted as a guarantor or provided an surety
possesses the right to request the arrest of the ship belonging to the company
renders the matter worth discussing.

In terms of its legal character, a suretyship agreement is “a contract whereby the
surety undertakes personal liability to the creditor for the consequences of the
debtor’s failure to perform the debt” (TCO art. 581(I)). The obligation assumed
by the surety entails the undertaking to pay the debt for which they are liable in
the event that the principal debtor fails to perform their obligation. In a legal
sense, this debt discharged by the surety is not the principal debt existing between
the creditor and the debtor; rather, it is the surety’s own obligation assumed under
the contract. To state it more explicitly, the surety performs their own obligation,
which they have committed to pay within the scope of the suretyship agreement.

Even though the surety or avalist has discharged their own obligation in a legal
sense, there should be no legal impediment to accepting this performance,
executed due to the non-payment of the principal debt, as a disbursement made
on behalf of the ship or its owner. For in this instance as well, the surety or avalist
is, in a sense, making a disbursement on behalf of the company, which is the

135 See TCC art. 1352(I)(p).
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principal debtor. In this respect, the performance of the surety or avalist should
be accepted as a maritime claim within the scope of TCC article 1352(I)(p)."*

However, this scope encompasses not every type of suretyship relationship but
solely performances executed due to a suretyship provided in favor of the ship
and its owner. Consequently, only the obligations that a shareholder is compelled
to discharge for this reason, having acted as a surety for an agreement concluded
for the operation of the ship or provided an surety for a negotiable instrument
drawn, should be considered to be in the nature of a maritime claim.

CONCLUSION

There is no explicit provision in TCC article 1352(I) stating that claims of
shareholders directed directly against the company constitute maritime claims.
The issue must be resolved on a case-by-case basis, depending on the cause or
source of the shareholder’s claim against the company. In this sense, whereas a
shareholder’s claim against the company arising from the mismanagement of the
company or the non-payment of dividends is not in the nature of a maritime
claim, claims arising from loans granted to the company or suretyships provided
due to the operation of the ship may constitute maritime claims.

The fundamental reason for this distinct outcome is that TCC article 1352(I) has
been adopted from 1999 International Convention on Arrest of Ships article 1(1),
with certain modifications. Although this preference of the legislator is
appropriate in the context of achieving uniformity with international rules, it
would not be incorrect to state that it remains insufficient in securing the claims
of shareholders against the company, particularly for shareholders of a
commercial company whose sole fixed asset consists of a ship registered in a
foreign registry.

It is understood from the legislative justification and the enactment process of
the TCC that article 1352(I) was not adopted verbatim from 1999 International
Convention on Arrest of Ships article 1(1). Specifically, upon the request of
banks, the expression “including loans obtained for the ship” was added to
subparagraph (p) of the first paragraph of the article. Furthermore, the term “or
charterer” found in the source convention was not included in subparagraphs ()
and (s) of the first paragraph of the article. As is evident, the Legislator did not

136 Tt is self-evident that the suretyship or aval referred to herein must have been provided for a
debt related to the ship.
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refrain from making a number of amendments to the text of the article in
accordance with the requests of maritime trade actors.

Considering the fact that in Tiirkiye, almost all commercial ships are operated
under the trade name of a commercial company established for this purpose, and
that the establishment of a separate commercial company for each individual ship
is even preferred, it would not be incorrect to state that there is a need for a
regulation in this direction. Nevertheless, the classification of a claim in national
legislation as a maritime claim, despite not being enumerated in source 1999
International Convention on Arrest of Ships article 1(1), would lead to numerous
problems in practice. In this respect, it is not possible to accept shareholders’
claims directed against the company as maritime claims.

It is planned that the provisions of the TCC regarding forced execution will be
incorporated into the Law on Enforcement, the preparatory works for which are
ongoing. It would be appropriate to insert a special provision among the
provisions regarding maritime enforcement or general precautionary attachment
within the Draft Law, which is currently being prepared and has been shared with
the public. This provision should stipulate, at the very least, that claims of
shareholders of Turkish commercial companies against the company confer the
right to request the arrest of Turkish-flagged ships owned by the company. In
this way, deviation from the source 1999 International Convention on Arrest of
Ships would be avoided regarding foreign-flagged ships, while simultaneously
ensuring that claims arising from partnership rights are secured. Such a
preference would also make a positive contribution to the development of
Turkish maritime shipping, as it would incentivize shareholders to establish
companies for this purpose.
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