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Doganin dengesi insan eliyle bozulmus ve gergeklestirilen tahribatlar iklim degisikligi
sorununa sebep olmustur. Uzunca bir siire gérmezden gelinen iklim degisikligi artik acil
olarak ele almmasi gereken konulardan biri olmugtur. Olumsuz yondeki gidisati
durdurmak i¢in harekete gecilmistir. Bir yandan konuyla ilgili hukuki diizenlemeler
yapilirken diger yandan yargilamalar devam etmektedir. Bu ¢alisma da s6z konusu acil
ihtiyaca istinaden ortaya cikmistir. Calismada, hem Uluslararast Deniz Hukuku
Mahkemesi’nin hem de Uluslararast Adalet Divani’nin iklim acil durumuyla ilgili
devletlerin yiikiimliliiklerine iliskin sergiledigi durus ele alinacaktir. Caligmanin amact;
uluslararast mahkemelerin devletlerin iklim degisikligiyle ilgili ytkimliilikleri
hakkindaki danigma goriislerinin devletlerin iklim degisikligiyle miicadelesine olan
etkilerinin tayin edilmesidir. Calismada, Uluslararasi Deniz Hukuku Mahkemesi ve
Uluslararas1 Adalet Divani’nin incelemeleri ve dokiimanlarinin yani sira konuyla ilgili

literatiirden faydalanilmigtir. S6z konusu mahkemeler danigma goriislerine olumlu yanit
vererek konuyu olduk¢a detayli bir bicimde ele almislardir. Caligmanin sonucunda,
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danigma goriislerinin iklim degisikligi hukuku i¢in mihenk taglart oldugu ve iklim
degisikligi hukukunun geligsmesine ¢ok 6nemli katkilar saglayacagi ongoriilmektedir.

Anahtar Kelimeler: eiklim Degisikligi *iklim Degisikligi Damgma Goriisii iklim
Degisikligi Yargilamalar1 eUluslararas1 Adalet Divani eUluslararast Deniz Hukuku
Mahkemesi

ABSTRACT

The balance of nature has been disrupted by human activity, and the resulting damage
has led to the problem of climate change. Climate change, long ignored, has now become
a matter requiring urgent attention. Action has been taken to halt this negative trend.
While relevant legal regulations are being developed, legal proceedings are ongoing.
This study was conceived in response to this urgent need. This study will examine the
stances taken by both the International Tribunal for the Law of the Sea and the
International Court of Justice regarding the obligations of states related to the climate
emergency. The study aims to determine the impact of advisory opinions of international
courts on states’ obligations related to climate change on states’ efforts to conflict climate
change. The study utilizes studies and documents from the International Tribunal for the
Law of the Sea and the International Court of Justice, as well as relevant literature on the
subject. These courts responded positively to the advisory opinions and addressed the
issue in considerable detail. As a result of the study, it is envisaged that advisory opinions
will be cornerstones for climate change law and will make significant contributions to
the development of climate change law.

Keywords: *Climate Change *Climate Change Advisory Opinion *Climate Change
Trials eInternational Court of Justice eInternational Tribunal for the Law of the Sea

GIRIS

Karbonun igerisinde 1s1ty1 hapsedebildiginin kesfi 1850’lere’ bu durumun
ortalama sicakligr yiikselterek iklim degisikligine yol acacagi iddiasi ise
1950’lere dayanmaktadir.” Ancak devletlerin cevreyle’ ve beraberinde iklim
degisikligi ile ilgili farkindaliklarinin artmasi* uzun yillar sonrasinda olmustur.

Iklim degisikligi devletlerin giindemine geg de olsa almmustir. Gelinen noktada
ise iklim degisikliginin olumsuz etkilerinin azaltilmas1 devletlerin acil eylem

! Mike Hulme, ‘On the Origin of “the Greenhouse Effect’: John Tyndall’s 1859 Interrogation of
Nature’ (2009) 64 (5) Weather 121, 121.

2 Gilbert Norman Plass, ‘The Carbon Dioxide Theory of Climate Change’ (1956) 8 (2) Tellus

140, 140.

United Nations, Report of the United Nations Conference on the Human Environment,

Stockholm, 5-16 June 1972, UN Doc A/CONF.48/14/Rev.1.

United Nations General Assembly, Protection of global climate for present and future

generations of mankind: resolution adopted by the General Assembly, 70th plenary meeting,
6 December 1988, UN Doc A/RES/43/53.
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planlar1 arasma alinmistir.” 1992°de gergeklestirilen ve Rio Diinya Zirvesi olarak
bilinen Birlesmis Milletler (BM) Cevre ve Kalkinma Konferansi’nda® kabul
edilerek 1994°te yiiriirliige giren BM Iklim Degisikligi Cerceve Sozlesmesi
(BMIDCS)’nin giris boliimii taraf devletleri sera gazi emisyonlarmin azaltilmasi
ve sera gazi emisyonlarmin yutaklarinin korunmasit konusunda tesvik
etmektedir.”

Devletler BMIDCS’nin amaclarin1 gerceklestirmek icin 1997 tarihli Kyoto
Protokolii® ve 2015 tarihli Paris Anlasmas1’n1 kabul etmislerdir. Bu dogrultuda
devletler, kiiresel sicakliktaki artisi 2°C’nin altinda tutmak ve miimkiinse
sicaklik artisin1 sanayilesme Oncesi donemdeki seviyelerin 1,5°C iizeri ile
smirlandirmak  igin ¢aba gostereceklerini taahhiit etmis'® ve sera gazi
emisyonlarin1 azaltmak icin hedefler koyarak miimkiin olan en az diizeye
indirerek bu ylizyilin ikinci yarisinda sifir emisyona ulagma hedefi
belirlemislerdir.'" Ancak séz konusu hedeflerin gergeklesmesini saglama
hususunda diizenleyici araglar net bir sekilde belirlenmemistir.'> Dolayistyla,
devletlerin iklim degisikligiyle ilgili hedeflerine wulasabilmeleri i¢in
yiikiimliiliklerini 6n plana ¢gikaracak mekanizmalara ihtiya¢ duyulmaktadir. Bu
gereksinimi saglayacak en gilizel mekanizmalar da gerek yerel gerekse
uluslararast1 mahkemeler olmustur.”> Boylece devletler iizerindeki baski
artmls‘ur.14

United Nations, United Nations Framework Convention on Climate Change, Bali Action Plan,
Report of the Conference of the Parties on its thirteenth session, 3- 15 December 2007, 14
March 2008, UN Doc
FCCC/CP/2007/6/Add.1, 3.

United Nations Conference on Environment and Development, Rio de Janeiro, Brazil, 3-14
June 1992.

United Nations Framework Convention on Climate Change, 1992.

Kyoto Protocol to the United Nations Framework Convention on Climate Change, 1997.
Paris Agreement, 2015.

10 ibid 2 (1) (a). madde.

1" ibid 4. madde.

United Nations General Assembly, Sixty-sixth session, 16th plenary meeting, 22 September
2011, UN Doc. A/66/PV.16, 27.

Sabin Center for Climate Change Law, ‘Climate Change Litigation Databases’
<https://climatecasechart.com/> s.e.t. 17 Nisan 2025.

4 Chiara Sacchi ve digerleri v Argentina (UN Committee on the Rights of the Child, 8 October
2021); Maria Antonia Tigre, ‘It Is (Finally) Time for and Advisory Opinion on Climate
Change: Challenges and Opportunities on a Trio of Initiatives’ (2024) 17 (3) Charleston Law
Review 623, 625; Urgenda Foundation v The Netherlands [2015] HAZA C/09/00456689 (24
June 2015); aff’d (9 October 2018) (District Court of the Hague, and The Hague Court of
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Yakin zamana degin uluslararasi mahkemelerde iklim degisikligi konusu
goriislilmemistir. Ancak son yillarda gerek wuluslararasi insan haklan
mahkemeleri gerekse uluslararasi mahkemelerde iklim adaleti cagrilar1 karsilik
bulmaya baslamustir.'> Calismada, uluslararas: hukukta énemli bir kaynak teskil
etmeleri ve devletlerin sorumluluklarinin tayininde 6n plana ¢ikmalari sebebiyle
Uluslararas1 Deniz Hukuku Mahkemesi ve Uluslararast Adalet Divani’nin
verdigi danisma goriisleri mercek altina alinacak,'® iklim degisikligi hususunda
devletlere yiiklenen yiikiimliiliikklerin yasal ¢er¢evesi hakkinda bilgi verilecektir.
Insan haklar1 boyutu ayrica ele alinmasi gerektigi igin yer verilmemistir.
Incelemede danigma goriislerinin iklim degisikligi hususunda olusturdugu
etkiler ele alinacak ve goriigsler sonrasindaki beklentiler ¢ergevesinde caligma
sonlandirilacaktir.

I. ULUSLARARASI DENiZ HUKUKU MAHKEMESI’NIN DANISMA
GORUSU’NDE DEVLETLERIN iKLiM DEGISIKLiGIYLE iLGILi
YUKUMLULUKLERI

Uluslararas1 toplumun giliniimiize degin yaptigi en kapsamli ve en detayl
diizenlemesi olan'” 1982 tarihli Birlesmis Milletler Deniz Hukuku
Sozlesmesi’nin (BMDHS) Mahkemesi olarak gorev yapan Uluslararasi Deniz
Hukuku Mahkemesi (UDHM) gerek BMDHS gerekse de kendisine yetki taniyan

Appeal (on appeal)) (affirmed by the Supreme Court, 20 December 2019); Verein
KlimaSeniorinnen Schweiz ve digerleri v Switzerland App no. 53600/20 (AIHM, 9 Nisan
2024).

Inter-American Court of Human Rights, Request for an Advisory Opinion on the Climate
Emergency and Human Rights Submitted to the Inter-American Court of Human Rights by the
Republic of Colombia and the Republic of Chile, 9 January 2023; Request for an Advisory
Opinion of the International Court of Justice on the Obligations of States in respect of Climate
Change, 12 April 2023; Avrupa Insan Haklar1 Mahkemesi’nin 9 Nisan 2024 tarihli Kararlari
(Careme v France App no. 7189/21(ATHM, 9 Nisan 2024); Duarte Agostinho ve digerleri v
Portugal ve digerleri App no. 39371/20 (AIHM, 9 Nisan 2024); Verein KlimaSeniorinnen
Schweiz ve digerleri v Switzerland (n 14)); Request for an Advisory Opinion submitted by the
Commission of Small Island States on Climate Change and International Law, Advisory
Opinion, International Tribunal for Law of the Sea, 21 May 2024; Inter-American Court of
Human Rights, Advisory Opinion AO-32/25, Requested by the Republic of Chile and the
Republic of Colombia Climate Emergency and Human Rights, 29 May 2025; International
Court of Justice, Obligations of States in respect of Climate Change, Advisory Opinion, 23
July 2025.

Calismanin amaci1 dogrultusunda incelenen kararlar, konuyla ilgili mahkemelerce verilen tiim
kararlar yerine uluslararas: politikaya yon verme kabiliyeti daha {istiin olan uluslararasi
mahkemelerin giincel kararlariyla kisith tutulmustur.

17" Yusuf Aksar, Teoride ve Uygulamada Uluslararas: Hukuk-II (B. 6, Segkin 2021) 32.
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baskaca antlasmalara iliskin olarak gorev yapmaktadir.'® Mahkeme’ nin gérev
sahasini diizenleyen hiikiimlerin detayli olmasi ise yukarida bahsedilen Insan
Haklar1 Mahkeme’lerinin belirli haklar izerinden iklim degisikligine ulagmalari
yolundaki zorluklarla mukayese edildiginde UDHM’nin daha hizli yol
alabilmesine olanak saglamistir. Bununla birlikte, Mahkeme’nin danisma gortisii
verme yetkisi BMDHS ve Mahkeme Statiisii’'nde Deniz Yatag1 Uyusmazliklar
Dairesi gercevesinde diizenlenmistir.'”” Ancak BMDHS ve Mahkeme
Statiisii’ndeki bu kisitlayici diizenlemeye karsin Mahkeme’nin Usul Kurallari’na
iligkin 138. maddesi S6zlesme’nin amaglarina iligkin bir uluslararasi anlagma
0zel olarak Mahkeme’ye danigma goriisii amaciyla bagvuruya izin veriyorsa
Mahkeme’nin  hukuki soruya iliskin damsgma goriisii verebilecegini
diizenlemistir. Ayn1 zamanda Mahkeme Statiisii’niin 21. maddesinde
Mahkemenin yargi yetkisinin Sozlesme uyarinca kendisine sunulan tim
uyusmazliklari, tiim bagvurulari ve Mahkeme’ye yargi yetkisi veren diger
herhangi bir anlagmada 6zel olarak ongoriilen tiim konular1 kapsadigi kaleme
almmuistir. Bu durum Mahkeme’nin danigma goriisii vermesi yoniinde bir ikilik
olusturmustur.>’

Mahkeme’nin ilk damigsma goriisii Deniz Yatagi Uyusmazliklar1 Dairesi’ne
yoneltildiginden bu ikiligi ¢ézme imkani olusmamistir.>' Fakat Alt Bolgesel
Balik¢ilik Komisyonu'nun kendi organlari olan Bakanlar Konferansi’na ve
Daimi Sekreteri’ne UDHM’ye danigma goriisii talebiyle bagvurmasina izin veren
ve boylelikle UDHMyi yetkilendiren S6zlesmesi’ne istinaden®” Mahkeme 2015
yilinda bu diiglimii asmanin yolunu “kendisine yargi yetkisi veren diger herhangi
bir anlagmada 6zel olarak Ongériilen tiim konular” lizerinden bulmus ve ilk
danisma goriisiinii vermistir.”> Boylelikle ikiligin kazanan tarafi Mahkeme nin
yalnizca Deniz Yatagi Uyusmazliklar1 Dairesi 6zelinde degil bizatihi kendisinin

18 Hilal Cecanpinar, Uluslararasi Deniz Hukuku Mahkemesi: Usul Ve Pratik (B. 1, Adalet 2023)
65-82.

19 United Nations Convention on the Law of the Sea, 1982, 159 ve 191. Madde; Statute of

International Tribunal for the Law of the Sea, 1982, 40. madde.

Selami Kuran and. Abdulkadir Giilgiir, ‘Uluslararast Deniz Hukq}(u Mahkemesi’nin Danigsma

Goriisii Vermeye Iliskin Yarg: Yetkisi’ (2018) 24 (1) Marmara Universitesi Hukuk Fakiiltesi

Hukuk Arastirmalar1 Dergisi 1, 2-3.

Responsibilities and obligations of States with respect to activities in the Area, Advisory

Opinion, 1 February 2011, ITLOS Reports 2011, 10.

Cecanpinar (n 18) 73.

Request for Advisory Opinion submitted by the Sub-Regional Fisheries Commission,

Advisory Opinion, 2 April 2015, ITLOS Reports 2015, 4, para. 54-58.

20

21

22
23
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de danisma goriisii verebilmesi olmustur.** Yani Mahkeme danisma goriisii
verme hususunda liberal bir durusu tercih etmistir. Mahkeme’nin bu durusu
iklim degisikliginden etkilenen bazi1 devletlere giiven vermis ve Mahkeme’den
goriis istenmistir.”> Mahkeme merakla beklenen talebi 21 Mayis 2024’te
sonuglandirmistir.?® Bu dogrultuda asagida Mahkeme nin konuya olan yaklasimi
detaylica incelenecektir.

1. Kiiciik Ada Devletleri Iklim Degisikligi ve Uluslararasi Hukuk
Komisyonu Tarafindan Talep Edilen Damisma Goriisii

Iklim degisikligi sorununa katkisi en az olmakla birlikle asir1 hava olaylari,
mercan beyazlamasi, balik¢ilik ile deniz biyolojik cesitliliginin kaybi ve
devletinin yok olmasi riski de dahil olmak {izere en biiyiik yiikii ¢ekme
ihtimaliyle kars1 karsiya olan ada devletleri s6z konusu varolugsal tehdit ve
uluslararas1 alandaki eylemsizlik karsisinda ortak hareket etmeye karar
vermislerdir’” Bu cercevede 2021 Birlesmis Milletler Iklim Degisikligi
Konferans: arifesinde Iklim Degisikligi ve Uluslararas1 Hukuk Konusunda
Kiigiik Ada Devletleri Komisyonu (COSIS) kurmaya karar vermis ve Anlagsma
yapmuslardir.®®

Anlagma’nin 1(3) maddesine gore:

“Komisyonun yetkisi, iklim degisikligiyle ilgili uluslararasi hukukun
kurallar1 ve ilkelerinin tanimlanmasini, uygulanmasini ve kademeli olarak
gelistirilmesini tesvik etmek ve buna katkida bulunmaktir. Buna,
Devletlerin  deniz ¢evresinin korunmasi ve muhafazasina iliskin
yiiktimliiliikleri ve bu tilir yiikiimliiliiklerin ihlaliyle ilgili uluslararasi
haksiz fiillerden kaynaklanan zararlara iliskin sorumluluklar1 dahildir
ancak bunlarla smirl degildir.”

Yine Anlagsma’nin 2(2) maddesi ise su sekildedir:

24 Kuran and Giilgiir (n 20) 14.

25 Request for an Advisory Opinion submitted by the Commission of Small Island States on
Climate Change and International Law, Request, 12 December 2022.

Request for an Advisory Opinion submitted by the Commission of Small Island States on
Climate Change and International Law (n 15).

Commission of Small Island States on Climate Change and International Law, ‘About COSIS’
<https://www.cosis-ccil.org/about> s.e.t. 30 Ocak 2025.

Agreement for the establishment of the Commission of Small Island States on Climate Change
and International Law, 31 October 2021, Antigua ve Barbuda ileTuvalu devleti Anlagma’nin
kurucusu olup akabinde sirastyla Palau, Niue, Vanuatu ve Saint Lucia taraf olmustur.

26

27

28
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“Okyanuslarin sera gazi yutaklar1 ve rezervuarlar: olarak temel dnemi ve
deniz ortammin Kiigiik Ada Devletleri iizerindeki iklim degisikliginin
olumsuz etkileriyle dogrudan iliskisi g6z Oniinde bulundurularak,
Komisyon, 1982 Birlesmis Milletler Deniz Hukuku Soézlesmesi
kapsamindaki herhangi bir hukuki soru hakkinda Uluslararasi Deniz
Hukuku Mahkemesi’'nden (“UDHM”) danmigma goriisleri talep etme
yetkisine sahiptir; bu, UDHM Statiisii'niin 21. maddesi ve Usul
Kurallarr’nin 138. maddesiyle uyumludur.”

Goriildiigii tizere Anlagma UDHM’ne 6zel olarak yetki vermektedir ve
Mahkeme’nin yargi yetkisi, Sozlesme uyarinca kendisine sunulan tiim
anlagmazliklar, tiim basvurular1 ve Mahkeme’ye yargi yetkisi veren herhangi bir
diger anlagsmada 6zel olarak belirtilen tiim konular1 kapsadigindan UDHM nin
yetki alani ierisindedir.”’

Komisyon da bu yetkilendirmelere istinaden 26 Agustos 2022’de diizenledigi
liclincli toplantisinda, iyelerinin oy birligi ile verdigi kararla UDHM’den
danisma goriisii istemeye karar vermistir.’** Buna gére:

“UDHM’den BMDHS’ne taraf devletlerin, XII. Bolim kapsamindakiler
de dahil olmak iizere; i) Atmosfere salinan insan kaynakli/antropojenik
sera gazi emisyonlarimin neden oldugu okyanus i1smmast ve deniz
seviyesinin yiikselmesi ve okyanus asitlenmesi de dahil olmak {izere iklim
degisikliginden kaynaklanan veya kaynaklanmasi muhtemel zararl
etkilerle ilgili olarak deniz gevresinin kirlenmesini dnlemek, azaltmak ve
kontrol etmek ve ii) okyanus 1sinmasi, deniz seviyesinin yiikselmesi ve
okyanus asitlenmesi de dahil olmak {izere iklim degisikliginin etkilerine
kars1 deniz ¢evresini korumak ve muhafaza etmek konusundaki &zel
yiikiimliiliiklerin neler oldugunun cevaplanmasi istenmistir.”?!

Iklim degisikligi ile ilgili davalarin cogunun hiikiimet dis1 kuruluslar (Sivil
Toplum Kuruluslar), aktivistler (avukatlar dahil) ve diger sivil toplum gruplar
tarafindan baslatilip, tesvik edilip, desteklendigi géz 6nilinde bulunduruldugunda
iklim degisikligi konusunda calisma c¢ergevesinde ele aldigimiz son davalar

2 International Tribunal for the Law of the Sea, ‘International Agreements Conferring
Jurisdiction on the Tribunal’ (List of Agreements)
<https://www.itlos.org/en/main/jurisdiction/international-agreements-conferring-jurisdiction-
on-the-tribunal/> s.e.t. 30 Ocak 2025.

30" Commission of Small Island States on Climate Change and International Law, ‘Cosis 2022
Annual Report’ October 2022 1, 15.

31 Request for an Advisory Opinion submitted by the Commission of Small Island States on
Climate Change and International Law (n 25) 2.
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haricinde yerel mahkemelerin 6n planda olduklar1 agiktir.** Aym zamanda
UDHM’nin damigma goriisiine degin uluslararas1 mahkemelere bagvuru
mekanizmast da yukarida belirtilen aktorler vasitasiyla olmustur ve devletler
eliyle baslatilmamistir.*® Ancak COSIS farkli bir yol izlemis ve sirf UDHM’den
damsma goriisii alabilmek i¢in bir anlasma yapmustir.>* Bu hamle yukarida da
bahsedilen UDHM’nin danisma yetkisine iligkin Alt Bolgesel Balik¢ilik
Komisyonu’'nun talebiyle ilgili verdigi liberal i¢tihad1 hakkinda iyi bilgiye sahip
avukatlar tarafindan hazirlanmistir.> Ayrica belki de devletleri bdyle bir yargi
yetkisi vermeyen bir anlasma kapsamindaki bir konu hakkinda UDHM’den
danisma goriisii almak icin yeni bir anlagma yapmaya tesvik etmeye adaydir.*

BMDHS’de Mahkeme’nin danigma goriisii verme konusundaki yetkisi i¢in agik
bir yasal dayanagin olmamasi goz Oniine alindiginda, gelecekteki UDHM
danigma goriislerinin mesruiyetinin sorgulanmasi riski hususunda endiseler dile
getirilmistir.’” Ancak bir yandan da basvuru ile bu konular1 giindeme getirmek
sadece hukuki rehberlik saglamanin degil, devletlere bu sorular1 daha ciddiye
almalar1 i¢in bir miktar ahlaki baski kurmanin en giizel yollarindan biri
olmustur.*® Nihayetinde hukuki zemin olarak aym sekilde olmasa da UDHM’de
Uluslararas1 Adalet Divan1 (UAD) gibi danigma goriisii verme yetkisine sahiptir
ve UDHM’nin de UAD gibi talebin ardindaki nedenleri ve arglimanlar1 dikkate
almaktan kagmarak yalnizca zorlayici nedenlerin varligi halinde talebi
reddetmesi makul olandir.** Bununla birlikte, COSIS’in kurulus sekli, Anlasma
kapsamindaki damigsma yetkisinin kapsami ve devletlerin Mahkeme’ye
yoneltilen sorularm taslaginin  hazirlanmasina dahil olmamas1 sebebiyle
Mahkeme’nin danmigma goriigiinde yetkisini tespit ederken kabul edilebilirlik

32 Joana Setzer and Catherine Higham, ‘Global Trends in Climate Change Litigation:2022
Snapshot’ (2022) London School of Economics and Political Science Policy Report 1, 9.

33 Alina Miron, ‘COSIS Request for an Advisory Opinion: A Poisoned Apple for the ITLOS?’
(2023) 38 (2) International Journal of Marine and Coastal Law 1, 3.

3 ibid 4.

35 David Freestone, Richard Barnes and Payam Akhavan, ‘Agreement for the Establishment of
the Commission of Small Island States on Climate Change and International Law’ (2022) 37
(1) International Journal of Marine and Coastal Law 166, 175-178.

36 Yoshifumi Tanaka, ‘The Role of an Advisory Opinion of ITLOS in Addressing Climate
Change: Some Preliminary Considerations on Jurisdiction and Admissibility’ (2023) 32 (2)
Review of European, Comparative and International Environmental Law 206, 211.

37 Tigre (n 14) 638.

3% Douglas Guilfoyle, ‘Corrected Oral Evidence: UNCLOS: Fit for Purpose in the 21st Century?”
(24 November 2021) International Relations and Defence Committee- House of Lords 1, 9.

39 Tafsir Malick Ndiaye, ‘The Advisory Function of the International Tribunal for the Law of the
Sea’ (2010) 9 (3) Chinese Journal of International Law Pages 565, 575.
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iddialarma esasli bir cevap vermesi beklenmistir.*® COSIS’in talebi zehirli bir
elmaya benzetilmis olsa da*' talebin arkasinda yatan diisiince takdire sayandir ve
iklim degisikligiyle ilgili uluslararasi bir mahkemeden olduk¢a detayli bir
sekilde tetkik edilmis danisma goriisii almay1 miimkiin kilmigtir.

2. Uluslararasi Deniz Hukuku Mahkemesi’nin Komisyon Tarafindan
Talep Edilen Danisma Goriisii’nii Degerlendirmesi

UDHM Kiigiik Ada Devletleri iklim Degisikligi ve Uluslararast1 Hukuk
Komisyonu Tarafindan Talep Edilen Danigma Goriisii’nde —baslhigin devaminda
Danisma Goriisii olarak anilacaktir- yetki konusunu asarken Alt Bolgesel
Balikg¢ilik Komisyonu Tarafindan Talep Edilen Danisma Goriisii’ne bol bol atifta
bulunarak ii¢ konuda yargi yetkisinin bulundugunu belirtmistir: i) S6zlesme
uyarinca Mahkeme’ye sunulan tim “uyusmazliklar”; ii) Sozlesme uyarinca
Mahkeme’ye sunulan tiim “bagvurular” ve iii) Mahkeme’ye yargi yetkisi veren
herhangi bir diger anlasmada 6zel olarak &ngériilen tiim “konular”.** Bahsi
gecen tim “konular” ifadesinin kendi bagina Mahkeme’nin danisma yetkisi
vermesini olusturmadigini bu yetkinin anlasmada 6zel olarak Ongoriilmesi
gerektigini belirten Mahkeme, Statii’niin 21. maddesi uyarinca, kendisine bu tiir
bir yargi yetkisi verenin taraflarin Mahkeme’yi yetkilendirdigi “diger anlasma”
oldugunu belirtmistir. “Diger anlasma” Mahkeme’ye tavsiye yetkisi verdiginde,
Mahkeme “diger anlagma”da 6zel olarak Ongdriilen “tiim konular” ile ilgili
olarak bu yargi yetkisini kullanma yetkisine sahip olmaktadir. Bu sebeple
Mahkeme’nin danisma yetkisinin maddi hukuki temelini Statii’niin 21. maddesi
ile COSIS Anlasmasi olusturmaktadir.® BMDHS nin 138’inci maddesinin ise
Mahkeme’ye damigma goriisii verme yetkisini saglayan hukuki dayanak
olmadigimi ancak danigma goriisii vermenin 6n kosullarmi tayin ettigini tespit
eden Mahkeme, olduk¢a detayli bir incelemeden sonra talebi degerlendirme
yetkisinin bulunduguna karar vermistir.**

40" Miron (n 33) 21.

41 ibid.

42 Statute of International Tribunal for the Law of the Sea, 21. Madde; Request for an Advisory
Opinion submitted by the Commission of Small Island States on Climate Change and
International Law (n 15) para. 85.

43 Request for an Advisory Opinion submitted by the Commission of Small Island States on
Climate Change and International Law (n 15) para. 84-89.

4 ibid para. 93-109.
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Mahkeme sonrasinda danigma goriisii verme konusundaki takdir yetkisinin de
sinirlarini gizmistir. Kiigiik Ada Devletleri Iklim Degisikligi ve Uluslararasi
Hukuk Komisyonu’nun bu goriisii talep etmeye yetkili oldugunu ve kendisinin
de danmigsma goriisii vermemesini gerektirecek bir sebep bulunmadigini tespit
etmistir. Komisyon’un bu davada kendi davramislaniyla ilgili rehberlik
aramadigini, bunun yerine Sozlesme’ye taraf devletlerin deniz g¢evresinin
korunmas1 ve muhafazas1 konusundaki ytikiimliiliikleriyle ilgili olarak agiklik
aradigin1 ve talebin genis, soyut ve genel nitelikte sorular igerdigi igin
Mahkeme’nin yargisal islevinin parametrelerini dikkatli bir sekilde ele almasi
gerektigini ileri siirenler olmustur. Ancak Mahkeme ise talepteki sorularin
oldukga agik ve spesifik oldugunu, bulgulara dayanak olusturacak yeterli bilgi
ve kamtin saglandigimi diigiinerek iklim degisikliginin uluslararasi alanda
insanligm ortak bir endisesi olarak kabul edildiginin bilinci ¢ercevesinde
S6zlesme’nin hiikiimlerini 6zellikle deniz ¢evresinin korunmasi ve muhafazasi
ile ilgili hiikkiimlerini ve diger ilgili uluslararas1 hukuk kurallarin1 yorumlayip
uygulayarak Sozlesme’ye taraf devletlerin belirli yiikiimliiliikkleri konusunda
aciklik getirmek ve rehberlik saglamakla yiikiimlii olduguna karar vermistir.*’

Goriildiigii tizere Mahkeme’nin kabul edilebilirlik iddialarina esasli bir yanit
verdigini sdylemek yanlis olmayacaktir. UDHM baz1 yazarlarin danisma goriisii
verme hususundaki kisitlayict anlayist®® yerine iklim degisikliginin deniz
hukuku i¢in gerektirdigi hukuki konular1 agikliga kavusturmayi segerek danisma
islevini dar yorumlamamay1*’ ve yiicelmek icin miicadeleyle yoluna devam
etmeyi tercih etmistir.*® Ayn1 zamanda bu genislemeyi yaparken durumu firsata

45 ibid para. 110-122.

46 Benoit Mayer, ‘International Advisory Proceedings on Climate Change’ (2023) 44 (1)
Michigan Journal of International Law 41, 42; Massimo Lando, The Advisory Jurisdiction of
the International Tribunal for the Law of the Sea: Comments on the Request for an Advisory
Opinion Submitted by the Sub-Regional Fisheries Commission (2016) 29 (2) Leiden Journal
of International Law 441, 441; Rozemarijn J. Roland Holst, ‘Taking the Current When It
Serves: Prospects and Challenges for an ITLOS Advisory Opinion on Oceans and Climate
Change’ (2023) 32 (2) Review of European, Comparative & International Environmental Law
217, 217-218; Tanaka (n 36) 208; Tom Ruys and Anemoon Soete, ‘Creeping’ Advisory
Jurisdiction of International Courts and Tribunals? The Case of the International Tribunal for
the Law of the Sea (2016) 29 (1) Leiden Journal of International Law 155, 155.

7 Ndiaye (n 39) 581-582; Tigre (n 14) 722.
48 Miron (n 33) 21.
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cevirerek Alt Bolgesel Balik¢ilik Komisyonu Tarafindan Talep Edilen Danigma
Goriisii’nde yeterince detaylandiramadigi temel yonleri*’ de ele almustir.

Mahkeme, yetki konusuna acgiklik getirdikten sonra, uygulanacak hukuki
sorunlarin kapsamini ele alip danigma goriisii istenen sorulara ayri ayr cevap
vermistir.** Mahkeme ilk sorunun Sozlesme kapsamindaki, insan kaynakli sera
gazi emisyonlarinin neden oldugu iklim degisikligi ve okyanus asitlenmesinden
kaynaklanan veya kaynaklanmas1 muhtemel olan zararh etkilerle iligkili deniz
kirliligini onleme, azaltma ve kontrol etme ylkiimliiliiklerine isaret ettigini
ancak sorunun formiile edilis seklinde bu yiikiimliilikklerin iklim degisikligi ve
okyanus asitlenmesine zorunlu olarak uygulandigi varsayimima dayanarak
hareket edildigini tespit etmis ve ncelikle bu varsayimi incelemistir.”! UDHM,
bir davranigin Sozlesme’de yer alan deniz c¢evresinin kirlenmesi fiilini
olusturabilmesi i¢in kiimiilatif ii¢ 6l¢iit tespit etmistir: i) bir madde veya enerji
olmalidir; ii) bu madde veya enerji, insanlar tarafindan dogrudan veya dolayl
olarak deniz ¢evresine girmelidir ve iii) bu tiir bir giris, zararli etkilere yol agmali
veya agmas1 muhtemel olmalidir.>®> S6z konusu kriterleri olduk¢a detayl bir
bigimde inceleyen Mahkeme™ insan kaynakli sera gazi emisyonlarinin deniz
¢evresinin kirlenmesini olusturdugu sonucuna varmistir.**

Mahkeme, deniz c¢evresinin kirlenmesine iligkin taraf devletlerin Onleme,
azaltma ve kontrol etme konusundaki 6zel yiikiimliiliiklerini olduk¢a detayl bir
sekilde irdelemistir.”> Sdzlesme’ye taraf devletlerin, madde 194/1 uyarinca insan
kaynakli sera gazi emisyonlarindan kaynaklanan deniz kirliligini 6nlemek,
azaltmak ve kontrol altina almak ve bu baglamda politikalarin1 uyumlu hale
getirmek i¢in “gerekli tiim Onlemleri alma konusunda 6zel yilikiimliiliikleri”
oldugu sonucuna ulagsan Mahkeme bu yiikiimliiligiin standardinin s6z konusu
emisyonlardan kaynaklanan deniz ortamina ciddi ve geri dondiiriilemez zarar

49 Pierre Clement Mingozzi, ‘The Contribution of itlos to Fight Climate Change: Prospects and

Challenges of the Cosis Request for an Advisory Opinion’ (2023) 3 (2) The Italian Review of
International and Comparative Law 306, 323-324.

%0 Gokhan Candogan, ‘ITLOS (Uluslararasi Deniz Hukuku Mahkemesi) Iklim Degisikligi
Goriigiinii Agikladi; Sera Gazi Salimlar1 Deniz Cevresinin Kirlenmesidir’ (Ustad Dergisi, 21
Mayis 2024) <https://ustaddergi.com.tr/itlos-iklim-degisikligi/> s.e.t. 7 Subat 2025.

Request for an Advisory Opinion submitted by the Commission of Small Island States on
Climate Change and International Law (n 15) para. 158.

52 ibid para. 161.
33 ibid para. 162-178.
34 ibid para. 179.
35 ibid para. 180-367.

51
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verme risklerinin yiiksek olmasi g6z oniine alindiginda “kat1” oldugunu tespit
emistir.** Mahkeme ayrica madde 194/2 uyarinca smiragan kirlilik gergevesinde
de taraf devletlerin 6zel bir yiikiimliiligii oldugunu belirtmis ancak bu
ylikiimliiliige uygulanacak olan standardin madde 194/1°e uygulanacak olandan
“daha kat1” olabilecegini kabul etmistir.”” BMIDCS, Paris Anlasmasi ve Ulusal
Yetki Alan1 Disindaki Alanlarda Deniz Biyolojik Cesitliliginin Korunmasi ve
Siirdiiriilebilir Kullanimi Sézlesmesi’ne sik¢a atifta bulunan Mahkeme taraf
devletlerin bu 6zel ylikimliiliigt yerine getirebilmesi yolunda; i) uygun kanun
ve tliziikler ¢ikarma; ii) bilimsel bilgiye dayali kurallar, standartlar ve tavsiye
edilen uygulamalar ve prosediirlerin formiile edilmesi ve detaylandirilmasinda
isbirligi yapma ve bilimsel kriterler olusturma; iii) deniz kirliligini ele almanin
bir yolu olarak izleme, raporlarini yayinlama ve ¢evresel etki degerlendirmeleri
yapma ve iv) bu tiir emisyonlardan kaynaklanan kirlilik risklerinin veya
etkilerinin izlenmesinden elde edilen sonuglar1 yaymlamak veya yayilmasi igin
yetkili uluslararasi kuruluslara iletmek yiikiimliilikleri altinda olduklarini
belirtmisgtir.>®

Ik soruyu cevapladiktan sonra ikinci soruya gecen Mahkeme, bu sorunun ilk
soru ile baglantili oldugunu belirterek ¢oziimlemesinde ilk soruya verdigi
cevaplara atifta bulunmugtur. UDHM ikinci sorunun cevabinin bir kisminin ilk
soruda verildigini ifade ederek ikinci sorunun ilk sorudan daha kapsaml
oldugunun altin1 ¢izmis ve ilk soruda yer almayan yiikiimliiliikleri tespit etmeye
koyulmustur.”’ Sozlesme’nin taraf devletlere deniz ortammi koruma ve
muhafaza etme konusunda genel bir yiikiimliilik yiikledigi sonucuna varan
Mahkeme bu yiikiimliiliigiin tiim deniz alanlarina uygulanacagim ve okyanus
1stnmasi, deniz seviyesinin ylikselmesi ve okyanus asitlenmesi gibi iklim
degisikligi etkileri de dahil olmak {izere deniz ortaminin her tiirlii bozulmasiyla
miicadele etmek igin ileri siiriilebilecegini belirtmistir.°® UDHM yiikiimliiliigiin
deniz ortaminin bozuldugu durumlarda deniz yasam alanlarini ve ekosistemlerini
eski haline getirmeyi de icerebilecegini vurgulamis ve devletlerin kendi yargi
yetkilerinin bulundugu alanin yani sira denetimleri altinda bulunan devlet dis1
aktorlerin de bu 6nlemlere uymasim saglama yiikiimliiliigii altinda olduklarim

36 ibid para. 243.
57 ibid para. 258.
8 ibid para. 259-367.
% ibid para. 369-372.
0 ibid para. 386-387.
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ifade etmistir.®' Taraf devletlerin tehdit edilen tiirleri korumak igin 6zel bir
ylikiimliilik altinda bulunduklarimi belirten Mahkeme devletlerin, koruma ve
muhafaza etme yiikiimliiliikleri ¢cergevesinde, anlagmaya varma, isbirligi yapma
ve iyi niyetle istisarede bulunma yiikiimliiligii ile sorumlu olduklarina dikkat
¢ekmistir.®* Sonug béliimiinde hem damisma goriisii verme yetkisine iliskin hem
de danigsma goriisli talebinde sunulan sorularin yanitlarina iligskin oy birligiyle
karar aldiginin altim ¢izen Mahkeme, sorularin yanitlarim1 kisaca 6zetleyerek
davay1 sonlandirmustir.%

UDHM Baskam1 Albert Hoffmann’in 21 Mayis 2024 tarihinde, UDHM
merkezinde agikladigim bu 153 sayfalik hayli detayli olan danigma goriisii
kuskusuz hem devletlerin yiikiimliiliikkleri hem de UAD tarafindan yeni verilen
danisma goriisii konusunda yol gosterici niteliktedir.®* Mahkeme, iklim
degisikligi ile ilgili kabul edilen diger sozlesmelerdeki yiikiimliiliiklerin
BMDHS baglaminda yiikiimliilik dogurmasina engel olmadigini kabul edip 6zel
yilikiimliilikleri siraladigindan damisma goriisiinde yer alan ylkiimliilikklerin,
hiikiimlerinin ¢ogunun orf ve adet hukukunun bir pargasi olarak kabul edilen
S6zlesme’nin tarafi olmayan devletler bakimindan da etki olusturmast muhtemel
goriinmektedir.®

Mahkeme gerekli 6zen yiikiimliiliigii standardinin kati oldugunu belirtmis ancak
$0z konusu standardin katiligina dair ihtiyath yaklasimda bulunulmasi gerektigi
haricinde ipucu vermemistir. S6z konusu sebeple gerekli 6zen ylikiimliligii (due
diligence) hususundaki 6zel yiikiimliiliigiin standardinin belirsizligi agir1 genislik
ve yetersiz kapsayicilik tehlikelerini ayni anda olusturmaktadir.® Cheigh’nin
hakli olarak belirttigi iizere, UDHM’nin Deniz Yatagi Uyusmazliklar1 Dairesi

1 ibid para. 388-400.

92 ibid para. 401-436.

6 ibid para.441.

% Candogan (n 50).

% Korey Silverman-Roati and Maxim Bénnemann, ‘The ITLOS Advisory Opinion on Climate
Change: An Introduction into the Joint Blog Symposium’ (Verfassungsblog, 22 May 2024)

<https://verfassungsblog.de/the-itlos-advisory-opinion-on-climate-change/> s.e.t. 15 Subat
2025.

% Diane Desierto, ¢ “Stringent Due Diligence”, Duties of Cooperation and Assistance to Climate
Vulnerable States, and the Selective Integration of External Rules in the ITLOS Advisory
Opinion on Climate Change and International Law’ (EJIL: Talk! Blog of the European Journal
of International Law, 3 June 2024) <https://www.ejiltalk.org/stringent-due-diligence-duties-
of-cooperation-and-assistance-to-climate-vulnerable-states-and-the-selective-integration-of-
external-rules-in-the-itlos-advisory-opinion-on-climate-change-and-inte/> s.e.t. 18 Subat
2025.
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tarafindan verilen Damigma Goriisii'ne goz atmak tarafimizca da faydal
goriilmiistiir.’” Daire Kisi ve Kuruluslar1 Destekleyen Devletlerin Bolge’de
Gergeklestirilen Faaliyetlere Bagli Sorumluluklar: ve Yiikiimliilikkleri hakkinda
verdigi Danigsma Gorilisii'nde 6zen yiikiimliiliigiiniin bir sonug yikimliiligii
degil, davranis yikiimliiliigii oldugunu belirtmis ve gereken sonucu elde etmek
icin yeterli araglari kullanma, miimkiin olan en iyi ¢abay1 gosterme, elinden
gelenin en iyisini yapma yiikiimliiliigii oldugunu kabul etmistir.*®

Ozen yiikiimliiliigiiniin icerigi esyamin dogasi geregi net gizgilerle
belirlenememektedir ¢iinkii belirli bir anda yeterince titiz oldugu diisiiniilen
onlemler, 6rnegin yeni bilimsel veya teknolojik bilgi 1s18inda yeterince titiz
olmayabilecektir. Bu sebeple 6zen yiikiimliiliigii zaman igerisinde degisebilen
bir kavramdir.*” Ancak Mahkeme’nin Kiigiik Ada Devletleri iklim Degisikligi
ve Uluslararasi Hukuk Komisyonu Tarafindan Talep Edilen Damigma
Goriisli'nde 6zen yiikiimliiliigli hususundaki katiligin standardina yonelik ¢evre
hukuku diizenlemelerinden asina olunan ihtiyat ilkesine atifta bulunmasi
aciklayic1 olmasa da yol gosterici bir unsur olarak ele alinabilir.”® Devletin kendi
yarg1 yetkisi igerisindeki ¢evresel hasara da uzanabilmesi yoniiyle sinir agan
cevresel zarara yol agmama yiikiimliiliiglinden daha genis bir kavram oldugu
kabul edilen’" ihtiyat ilkesinin “kat1” standart icin bir esik olarak kabul edilmesi
varsayiminda zarara neden olan faaliyetlerin etkilerinin olasilig1 ve siddetine
iligkin bilimsel kanitlar yetersiz olsa bile devletin yilikiimliiligiiniin dogacag1
soylenecektir.”?

Katilik standardi ¢ercevesinde bagvurulabilecek bir bagka kaynak da Uluslararasi
Hukuk Komisyonu’'nun 2001 yilinda kabul ettigi Tehlikeli Faaliyetlerden
Kaynaklanan Smir Asan Zararlarin Onlenmesine Iliskin Taslak Maddeler’dir.”
Taslak Maddeler’in 1. maddesi mevcut maddelerin uluslararast hukuk tarafindan
yasaklanmamus, fiziksel sonuglari nedeniyle 6nemli sinir agan zarara yol agma

7 Eugene Cheigh, ‘Understanding Stringent Due Diligence in the ITLOS Advisory Opinion on
Climate Change’ (2024) 54 (11) Environmental Law Reporter 10924, 10929.

Responsibilities and obligations of States with respect to activities in the Area, Advisory
Opinion, 1 February 2011, ITLOS Reports 2011, 10, para. 110.

% ibid para. 117.
7 Cheigh (n 67) 10930.
71 ibid 10931.

72 Niikhet Turgut, ‘Thtiyat {lkesi’ (1996) 45 (1) Ankara Universitesi Hukuk Fakiiltesi Dergisi 67,
68-69.

73 Cheigh (n 67) 10931.

68
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riski tastyan faaliyetlere uygulanacagmi kabul etmistir.”* Faaliyetin kendisi
yasaklanmis olmasa dahi sinir agan zarara yol aciyorsa devletin bu zarardan
sorumlu tutulabilmesi yoniindeki bu kabul, kolay olusmamis ve hazirlik
caligmalarinda ve doktrinde ¢oke¢a tartisilmistir. Ancak diizenleme sinir agan
zarara neden olan risk iceren faaliyetten etkilenmesi muhtemel olan devletin
kaynak devletten faaliyetin hukukiligine bakilmaksizin 6nleme yilikiimliiligiine
uyma talebinde bulunmasina olanak sagladigindan risk yonetimiyle ilgili
oldukca yol gosterici niteliktedir.”” Séz konusu diizenlemenin Danisma
Gorilisi'nde yer alan 6zen yiikiimliliigli kapsaminda standart teskil etmesi
halinde devletler uluslararasi hukuk tarafindan yasaklanmamuisg fiillerinden dahi
sorumlu hale gelebileceklerdir.’® lerici bir yorum olarak, Danisma Goriisii’niin
devletlerin kendi yargi yetkilerinin bulundugu alanin yami sira denetimleri
altinda bulunan devlet dis1 aktorlerin de bu Onlemlere uymasini saglama
ylkiimliiligii getirdigi gbz oniinde bulundurularak devletlerin kendi emisyon
yogunluklu faaliyetlerini ticlincli devletlere devrederek bu ylikiimliiliikten
kurtulmaya  ¢aligmalari da  istirak  kapsaminda  sorumluluklarini
dogurabilecektir.”’

Mahkeme’nin Sozlesme’nin yorumlanmasinda bir¢ok dis kaynaga basvurmus
olmasina ragmen insan haklar1 hukuku alanindan faydalanmaktan olduk¢a uzak
durdugunu iddia edenler olsa da’ tarafimizca goriiste Mahkeme’nin tabiati
geregi atifta bulunabilecegi kaynaklara yeterince bagvurdugu diistiniilmektedir.
Damigma goriisleri baglayic1 bir gilice sahip olmasa da, gelecekteki yargi
kararlarimi ve devam eden iklim davalarim etkileyebilecek niteliktedir.”
UDHM’nin damigma goriislerinin baglayici olmamalar1 sebebiyle gbz ardi

74 Draft articles on Prevention of Transboundary Harm from Hazardous Activities, with

commentaries 2001, Article 1.

Ayse Nur Tiitiincii, ‘Milletlerarast Hukuk Komisyonu’nun 53’iincti Oturumunda Kabul Edilen

2001 Tarihli Taslak Cergevesinde Tehlikeli Faaliyetlerden Kaynaklanan Sinir Asan Zararin

Onlenmesi Sorununa Bir Bakis® (2011) 22 (2) Milletleraras1 Hukuk Ve Milletleraras1 Ozel

Hukuk Biilteni 889, 895-896.

76 Cheigh (n 67) 10932.

77 Shun Ming Yau, ‘Complicity for Wrongful Greenhouse Gas Emissions as a Form of
Extraterritorial State Responsibility for Climate Change’ (2024) 9 Environmental Law and
Practice Review 191, 229.

78 Desierto (n 66); Khaled Elmahmoud, ‘The ITLOS Advisory Opinion: Human Rights as a
Withered Branch of International Law?’ (EJIL: Talk! Blog of the European Journal of
International Law, 24 June 2024) <https://www.ejiltalk.org/the-itlos-advisory-opinion-human-
rights-as-a-withered-branch-of-international-law/> s.e.t. 23 Subat 2025.

7 Tigre (n 14) 722.
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edilemeyeceklerini, hukuki etkiye sahip olduklarini kabul etmistir.*® Bu sebeple
Danigma Goriisii’'nlin  hukuki sdylemler igin yeni bir referans noktasi
olusturacag: asikardir.®' Gériis yalmzca karsilastigi durumu degil, ayn1 zamanda
iklim degisikligi ve sera gazi emisyonundan kaynaklanan deniz ¢evresi hasari ve
kirliliginden muzdarip tiim devletleri iyilestiren bir ilag olarak hizmet edebilecek
niteliktedir® ve hem kiiresel hem de ulusal diizeyde 6nemli bir itici gii¢ teskil
etmektedir.®

II. ULUSLARARASI ADALET DIVANI’NIN DANISMA GORUSU’NDE
DEVLETLERIN iKLiM DEGIiSIKLIGIYLE iLGILi
YUKUMLULUKLERI

BM’nin asli yargi orgam sifatiyla hareket eden UAD uluslararast hukuk
disiplininin sekillenmesinde rol alan ana aktorlerden birini teskil etmektedir.
Danigma goriisii hususunda ise izlenecek usul BM Sart1’yla® ortaya konmustur.
Divan’dan herhangi bir hukuki sorun konusunda goriis istemeye yetkili kurumlar
BM Genel Kurulu ile BM Giivenlik Konseyi’dir.** Simdiye degin kendisinden
29 konuda danigma goriisii istenen Divan, birbirinden oldukg¢a farkh
iceriklerdeki bu talepleri cevaplamistir.*® Divan’in ¢alismada incelenen danisma
goriisii hari¢c®” karara bagladig1 diger danisma gériislerinde ¢evre hakki veya
iklim degisikligini dogrudan ele alan yahut bu hususlarla ilgili yol haritast
olusturabilecek herhangi bir degerlendirmesi bulunmamaktadir.*® Bununla
birlikte Giivenlik Konseyi ve Genel Kurul’a taninan genel yetki kurali uyarinca

80 Dispute Concerning Delimitation of the Maritime Boundary Between Mauritius and Maldives

in the Indian Ocean (Mauritius v Maldives) (Preliminary Objections, Judgement of 28 January
2021) para. 193-205.
81 Andrea Longo, ‘Beyond Climate Change Obligations: Which Lessons from the ITLOS
Advisory Opinion on Climate Change and Ocean Acidification for the Progressive
Development of the Law of the Sea?’ (2025) 27 International Community Law Review 112,
133; Holst (n 46) 225.
Jianping Guo, Wangqiang Li and Haoyu Tian, ‘The climate advisory opinion: A medicine with
side-effects?’ (2023) 156 Marine Policy 1, 1.
Arooba Mansoor, ‘The International Tribunal for the Law of the Sea Advisory Opinion on
Climate Change and International Law’ (2024) 8 RSIL (Research Society of International
Law) Law Review 172, 181.
84 Charter of the United Nations, 1945.
85 ibid madde 96(1).
86 Advisory proceedings, International Court of Justice <https://www.icj-cij.org/advisory-
proceedings> s.e.t. 5 Mart 2025.
International Court of Justice, Obligations of States in respect of Climate Change (n 15).
Advisory proceedings, International Court of Justice <https://www.icj-cij.org/advisory-
proceedings> s.e.t. 5 Mart 2025.
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Divan’m bu hususlarla ilgili her tiirlii degerlendirmede bulunabilecegine dair
siiphe yoktur.* Nitekim Divan’in heniiz cok taze olan iklim degisikligiyle ilgili
damsma goriisiindeki tavr1 da bu durusu desteklemistir.”

UAD’nin iklim degisikligi konusunda kilit bir role sahip oldugu danigsma
goriisiiniin verilmesinden cok oncelerinde de dile getirilmistir.”’ Belirtmek
gerekir ki Divan’in incelenen karara degin danmisma goriisii cergevesinde
degerlendirmede bulunmamig olmast ¢ekigsmeli yargi kapsaminda da
degerlendirmede bulunmadigi anlamma gelmemektedir. UAD’nin ¢evre
hukukuna dolayli yahut dogrudan katkida bulundugu bircok karar
bulunmaktadir.”> Divan giincel olarak vermis oldugu Arjantin’in Uruguay’a
kars1 bagvuruda bulundugu 2010 tarihli Uruguay Nehri Uzerindeki Seliiloz
Fabrikalart Davasi'nda ¢evresel etki degerlendirilmelerinin uluslararasi
hukuktaki ~statiisiine iliskin onemli tespitlerde bulunmustur.”® iklim
degisikligiyle ilgili olarak dogrudan olmasa da karbon tutulmasi ve hava
kalitesinin bozulmasimi giindemine alarak g¢evresel zarar sebebiyle verilen
tazminata hiikmedilen ilk karar olan Kosta Rika’nin Nikaragua’ya karsi
bagvuruda bulundugu 2018 tarihli Nikaragua’nmin Smir Bolgesinde
Gergeklestirdigi Belirli Faaliyetler Davas1i da iklim degisikligi ile ilgili
basvurulabilecek temel degerlendirmeler barmdirmaktadir.’® Cekismeli yarg:
davalar1 6nemli olsa da, ¢aligmada incelenen kararlara degin, uluslararasi ¢evre
hukukundaki hareketliligin ¢ogu -6zellikle uluslararasi iklim degisikligi hukuku-
cok tarafli antlagmalarin ve yumusak hukuk araglarmin gelistirilmesi ve
detaylandirilmast yoluyla, yargilama alanindan ziyade miizakere alaninda

8 Mahasen Mohammad Aljaghoub, The Advisory Function of the International Court of Justice

1946-2005 (B. 1, Springer 2006) 40-45.
International Court of Justice, Obligations of States in respect of Climate Change (n 15) para.
38-43.

Daniel Bodansky, ‘The Role of the International Court of Justice in Addressing Climate
Change: Some Preliminary Reflections’ (2017) 49 Arizona State Law Journal 689, 689-691.

Meltem Ineli Ciger, Iklim Degisikligi ile Miicadelede Devletlerin Farklilastirilmus
Sorumluluklar ve Uluslararasi Hukukta Ortak Fakat Farklilastiilmis Sorumluluklar Ilkesi
(B. 1, Yetkin 2022); Neslihan Ozkerim Giiner, Iklim Degisikligi Nedeniyle Devletlerin
Sorumlulugu (B. 1, 2018 Yetkin) 60- 110; Sercan Regber, ‘Uluslararast Adalet Divani’nin
Uluslararas1 Cevre Hukukuna Katkis1 Ve Pulp Mills Kararinin Degerlendirilmesi’ (2024) 26
(2) Dokuz Eyliil Universitesi Hukuk Fakiiltesi Dergisi 1535, 1540.

Pulp Mills on the River Uruguay (Argentina v Uruguay), Judgment, I.C.J. Reports 2010, 14,
para. 204-205.

Certain Activities Carried Out by Nicaragua in the Border Area (Costa Rica v Nicaragua),
Compensation, Judgment, I.C.J. Reports 2018, 15, para. 85.
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gerceklesmistir.”> Ancak gerek UDHM gerek UAD gerekse de insan haklari
mahkemelerininn giincel kararlar1 bu gidisat1 degistirmistir.”®

Divan’a iklim degisikligi sebebiyle bagvuru hususu ile ilgili ilk fikri agiklama
Palau Cumhurbagkan1 Johnson Toribiong’dan gelmistir. Toribiong 2011 yilinda
BM Genel Kurul’unun olagan toplantisinda Marshall Adalar ile birlikte sera
gazi emisyonlarindan kaynaklanan yiikselen deniz seviyelerinin adalarm sular
altinda birakma tehdidi olusturdugu bir ortamda, iklim degisikliginin etkileri
hususunda damsma goriisii talep edeceklerini aciklamustir.”” Palau’nun
aciklamalar1 uluslararas1 konferanslarda desteklenmis® Uluslararasi Doga
Koruma Birligi’nin 2016 tarihli Diinya Koruma Kongresi’'nde alinan kararla
tekrar edilmistir.”” Ancak devletler bu fikri harekete dokmemislerdir.'® Ayni
zamanda hacim olarak yliksek seviyede sera gazi emisyonu yayan devletlerin
Divan’a gitmek konusundaki isteksizligi konunun c¢ekismeli yargiya
tasinmasinin dniinde fikri bir bariyer olarak kalmistir.'!

Palau’nun danigma goriisii konusundaki ¢ikis1 Giiney Pasifik Universitesi’nin
Vanuatu Kampiisii’nde son sinmif hukuk 6grencilerine ilham kaynagi olmus ve
cevre hukuku dersinde miifredat dis1 bir proje hazirlamaya girilmislerdir. Bu
minvalde Oncelikle Pasifik ada devletlerinin uluslararast hukuk ger¢evesinde
baslatabilecegi en tiretken hukuki davranis1 grup arasinda tartigmak ve ikinci
olarak, Pasifik Ada Forumu liderlerine onlari ikna etmeye yonelik mektuplar ve
bir brifing hazirlamaktan olugan iki agamali bir hazirlik yapmislardir. Pasifik
Ada Liderleri 2019 yilinda &grencileri yeterince dikkate almadiginda ise
ogrenciler vazgegmemis ve “Pasifik Adalar1 Ogrencileri iklim Degisikligiyle
Miicadele Ediyor” isimli bir 6rgiit kurarak kisa siirede UAD nin iklim degisikligi
gorlisii icin kiiresel bir genclik kampanyasina doniigmiigtiir. Nihayetinde

5 Bodansky (n 91) 691.
% Bkz. Dipnot 15.

7 United Nations News: Global Perspective Human Stories, ‘Palau Seeks UN World Court
Opinion on Damage Caused by Greenhouse Gases’
<https://news.un.org/en/story/2011/09/388202 > s.e.t. 9 Mart 2025.

8 Philippe Joseph Sands, ‘Climate Change and the Rule of Law’ (2016) 28 (1) Journal of
Environmental Law 19, 19.

The International Union for Conservation of Nature, Request for an Advisory Opinion of the
International Court of Justice on the Principle of Sustainable Development in View of the
Needs of Future Generations, 1-10 September 2016, [IUCN Doc WCC-2016-Res-079-EN.

100 Bodansky (n 91) 689.
101 Mayer (n 46) 4.
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genglerin olusturdugu bu harekete devlet yonetimleri de destek vermistir.'®>
Vanuatu 6nderliginde pasifik devletlerinin BM ile yaptiklari i¢ miizakereler ve
istisare yoluyla 2023 yilinda BM Genel Kurulu’nun 77. oturumunda UAD’den
devletlerin iklim degisikligiyle ilgili ylikimliliikleri hakkinda bir danisma
goriisii sunulmasini talep etmeye karar vermistir.'”> Genel Kurul tarafindan 29
Mart 2023’te danisma goriisiine basvurma karar1 alinmistir.'® Talep vakit
kaybetmeden 12 Nisan 2023’te Divan’a iletilmistir.'®> Biiyiik bir beklentiyle
beklenen damisma goriisii 23 Temmuz 2025’te aciklanmustir.'®® Séz konusu
talep, Divan’dan beklentiler ve Divan’in konuya olan yaklasimi asagida detayli
olarak incelenecektir.

1. Devletlerin iklim Degisikligiyle ilgili Yiikiimliiliikleri Hakkinda
Damisma Goriisii Talebi

Vanuatu’nun danigma goriigii alabilme olasiligina yonelik tavr 2018 itibariyle
baglamistir. Kendi devletinde baslayan Ogrenci hareketine 13-16 Agustos
2019’da Tuvalu’da diizenlenen 50. Pasifik Adalar1 Forumu’nda destek olmus ve
danisma goriisii talep etme konusunu giindeme getirmistir.'”” Ogrenci hareketi
ve devletindeki avukatlarin destekleriyle yoluna devam eden Vanuatu Basbakani
Bob Loughman BM Genel Kurulu’'nun 2021°de diizenlenen 76. oturumunda
devletlerin iklim degisikliginin olumsuz etkilerine kars1 mevcut ve gelecek
nesillerin haklarin1 koruma gorevlerine iliskin bir soru sorulmasi olasiligini
giindeme getirmistir.'®® En nihayetinde filiz veren girisimlerin sonucunda BM

102 Kalinga Seneviratne, ‘University Project was Catalyst for Key UN Climate Vote’ (University

World News: The Global Window on Higher Education)
<https://www.universityworldnews.com/post.php?story=20230405084811458> s.e.t. 9 Mart
2025.

United Nations General Assembly, Seventy-seventh Session, Request for an Advisory Opinion
of the International Court of Justice on the Obligations of States in Respect of Climate Change,
1 March 2023, UN Doc A/77/L.58.

United Nations General Assembly, Seventy-seventh Session, Resolution adopted by the
General Assembly on 29 March 2023- Request for an Advisory Opinion of the International
Court of Justice on the Obligations of States in Respect of Climate Change, 4 April 2023, UN
Doc A/RES/77/276.

Request for an Advisory Opinion of the International Court of Justice on the Obligations of
States in respect of Climate Change (n 15).

International Court of Justice, Obligations of States in respect of Climate Change (n 15).
Forum Communique, Fiftieth Pacific Islands Forum, Funafuti- Tuvalu, 13-16 August 2019,
para. 16.

Bob Loughman, Prime Minister of Vanuatu in United Nations General Debate, 76th Session
on 25 September 2021 <https://webtv.un.org/en/asset/k1g/klgrmwnykh> s.e.t. 13 Mart 2025.
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Genel Kurulu tarafindan alinan danigma goriisiine bagvurma karari BM tarihinde
bir ilke yol agmus ve tiim BM iiye devletleri karar1 kabul etmistir.'”

UAD’den danisma goriisii istenen sorular ise sunlardir: Ozellikle BM Sarti,
Medeni ve Siyasi Haklara Iliskin Uluslararas1 Sézlesme, Ekonomik, Sosyal ve
Kiiltiirel Haklara iliskin Uluslararas1 Sézlesme, BMIDCS, Paris Anlasmasi,
BMDHS, gerekli 6zeni gosterme yiikiimliiliigii, Insan Haklar1 Evrensel
Beyannamesi’nde taninan haklar, ¢evreye ciddi zarar verilmesini dnleme ilkesi
ve deniz ¢evresini koruma ve muhafaza etme ylkiimliiliigi dikkate alinarak, a)
Devletlerin, uluslararast hukuk uyarinca, devletler, mevcut ve gelecek nesiller
icin iklim sistemini ve ¢evrenin diger kisimlarini insan kaynakli sera gazi
emisyonlarindan korumay1 saglama yiikiimliiliikleri nelerdir? ve b) Devletlerin,
fiilleri ve ihmalleri ile iklim sistemine ve c¢evrenin diger kisimlarina 6nemli
zararlar vermelerinin bu yiikiimliilikler uyarinca; i) cografi kosullann ve
gelismislik diizeyleri nedeniyle iklim degisikliginin olumsuz etkilerinden zarar
goren veya Ozellikle etkilenen yahut bunlara karsi 6zellikle savunmasiz olan
gelismekte olan kiiciik ada devletleri de dahil olmak tizere devletler ve ii) iklim
degisikliginin olumsuz etkilerinden etkilenen mevcut ve gelecek nesillerin
halklar1 ve bireyleriyle ilgili hukuki sonuglar1 nelerdir?''’ Uluslararas1 Adalet
Divani’'nin bu sorulara verecegi cevaplara dair beklentiler bir hayli yogun
olmustur. Divan’in heniiz ¢ok yeni olan degerlendirmesi ise asagida beklentiler
ve sonug temeli lizerine detaylica incelenecektir.

2. Uluslararas1 Adalet Divani’min BM’ye Uye Tiim Devletler Tarafindan
Talep Edilen Danisma Goriisii’nii Degerlendirmesi

Divan’a danigma goriisii i¢in yapilan bagvurusu sonrasinda Mahkeme Baskani
20 Nisan 2023’te bir kararname ¢ikararak, devletler ve orgiitlerin yazili beyanda
"1 Devletler ve orgiitler
tarafindan oldukga fazla katilim olmasi iizerine Divan yazili beyanda bulunma

bulunmasi igin 6ngoriilen yargisal siireci agiklamigtir.

siiresini ii¢ kez uzatmistir.''? Kamuya agik olarak yapilacak olan durusmalarin 2

109 Thomas Burri, ‘The ICJ’s Advisory Opinion on Climate Change: A Data Analysis of

Participants’ Submissions’ (2024) 28 (10) American Society of International Law Insights 1,
1.

Request for an Advisory Opinion of the International Court of Justice on the Obligations of
States in respect of Climate Change (n 15) 2.

T The International Court of Justice, Press Release, No. 2023/21, 25 April 2023.

12 The International Court of Justice, Press Release, No. 2023/44, 9 August 2023; The

International Court of Justice, Press Release, No. 2023/75, 19 December 2023; The
International Court of Justice, Press Release, No. 2024/49, 31 May 2024.
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Aralik’ta baslayacag: bildirilmis'"® ve durusmalar 2-13 Aralik 2024 tarihleri
arasinda yogun bir takvimle''* gerceklestirilmistir. Bu siiregte benzeri
goriilmemis bir rekor katilmla''® 91 devlet yazili beyamm 62 devlet yazili
yorumunu Divan siciline sunmustur.''® Gergeklestirilen durusmalarda ise 96
devlet 11 uluslararas: 6rgiit s6zlii beyanda bulunmustur.'"’

Durugmalarm son giiniinde yargi¢lar katilimcilara bir haftalik bir zaman dilimi
icinde cevaplanmasi gereken dort soru yoneltmistir: i) Yargi¢ Cleveland kendi
yetki alanlarinda fosil yakitlarin tiretildigi devletlerin, varsa, iklim sisteminin ve
cevrenin diger kisimlarinin insan kaynakli sera gazi emisyonlarindan
korunmasim1  saglamak i¢in uluslararasi hukuk kapsamindaki 6zel
ylikiimliiliikklerinin neler oldugunu; ii) Yargi¢ Tladi Paris Anlagmasinin 4’lincii
maddesinin yorumlanmasinda Viyana Anlagmalar Hukuku S6zlesmesi’nin 31
(3) maddesi goz onilinde bulundurularak, prosediirel bir ylikiimliiliik dogurdugu
iddias1 iizerinde Paris Anlagsmasi’nin “amaci ve hedefi” ve genel olarak iklim
degisikligi antlagmasi ¢ergevesinin amaci ve hedefinin bir herhangi bir etkisi
olup olmadigini ve varsa bunun ne gibi bir etkisi oldugunu; iii) Yargi¢ Aurescu
uluslararast hukukta temiz, saglikli ve siirdiiriilebilir bir ¢evre hakkiin yasal
igeriginin ne oldugunu ve s6z konusu danigma goriisii i¢in 6nemli oldugu
diistiniilen diger insan haklartyla iliskisini ve iv) Yargi¢ Charlesworth bazi
devletlerin BMIDCS ve Paris Anlasmasi’na taraf olurken, bu anlasmalardaki
hi¢bir hitkkmiin genel uluslararas1 hukuk ilkelerine yahut iklim degisikliginin
olumsuz etkileri nedeniyle tazminat veya sorumluluga dair herhangi bir iddia
veya hakka aykir olarak yorumlanamayacagi yoniindeki beyanlarinin hukuki
oneminin ne oldugunu sormustur.''®

113 The International Court of Justice, Press Release, No. 2024/61, 16 August 2024,

114 The International Court of Justice, Press Release, No. 2024/76, 2 December 2024.

115 Niliifer Oral, ‘ICJ Climate Change Advisory Opinion: Noteworthy Trends’ (International
Institute for Sustainable Development- Sustainable Development Goals Knowledge Hub, 12
February 2025) <https://sdg.iisd.org/commentary/guest-articles/icj-climate-change-advisory-
opinion-noteworthy-trends/> s.e.t. 16 Mart 2025.

The International Court of Justice, Press Release (n 113).

117 The International Court of Justice, Press Release, No. 2024/81, 13 December 2024.

118 Tnternational Court of Justice, Verbatim Record on the Obligations of States in respect of

Climate Change (Request for advisory opinion submitted by the General Assembly of the
United Nations), 13 December 2024, CR 2024/54, 39-40.
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Sorulara yine rekor sayilabilecek bir katilimla 61 devlet 6 uluslararasi orgiit
yazili cevap sunmustur.'’® Yazili sunumlar, durusmalar ve durusmalar sonrasi
verilen cevaplar géz oniinde bulunduruldugunda dort hukuki baglik 6n plana
cikmaktadir: i) danigma gorisiiniin kapsami, ii) sinir asan zararin onlenmesi
ilkesi, iii) insan haklar1 hukukunun tlke dis1 yarg: yetkisi dayatip dayatmadigi
ve vi) uluslararast1 sorumluluk hukukunun iklim degisikligiyle ilgili
yiikiimliiliiklerin ihlalleriyle iligkisi.'*’

Durugmalar birebir kayit altina alinmis ve Divan miizakereye baglayarak
damgma goriisiinii kamuya acik bir oturumda agiklayacagini bildirmistir.'?!
Divan nihai goriisiinii beklentilere uygun olarak'** 23 Temmuz 2025°’te
aciklamistir.'”  Oybirligiyle'** verilen goriis Divan’m yaklasik 80 yillik
tarihindeki besinci oybirligiyle verilen danisma goriisii olmustur.'* Divan’in
gorilisteki tutumu biliylik bir memnuniyet olusturmus ve durusma siirecindeki
muazzam Slgek de bu konudaki coskunun katlanmasini saglamistir.'* Tarihi bir
zafer'?” ve iklim adaleti ile hesap verebilirligine giden yolda geri doniisii

119 International Court of Justice, Obligations of States in respect of Climate Change, Other
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olmayan bir déniim noktas1 olarak nitelendirilen goriisiin iklim dokunulmazlig
donemini sona erdirdigi iddia edilmistir.'*® iklim degisikligini “acil ve varolussal
bir tehdit”'* olarak nitelendiren Divan, gériisiinde Hiikiimetleraras: Iklim
Degisikligi Paneli (IPCC) nin ¢aligmalarindan yogun bi¢imde faydalanmustir.'*°
Goriisiin biiyiik bir kismi birincil yiikiimliiliiklerin kapsamli bir boliimiiniin
acikliga kavusturulmasma ayrilmistir'®! ve devletlerin sorumluluklar1 da dahil
olmak iizere'* iklim degisikliginin ayirt edici yonlerinden kaynaklanan temel
sorular da ele alinmustir.'** Durusma siirecindeki yogunluk ve kararin ¢ok yeni
olmasi goz oniinde bulundurularak danisma goriisiiniin incelenmesi beklentiler
ve Divan’in degerlendirmesi iizerinden ilerleyecektir.

Divan danigma goriisii taleplerini nadiren reddetmekte ve bu hususta dar yorumu
tercih etmektedir.'”** BM Genel Kurulu’nun talep etme yetkisinin kapsaminin
genis olmasi sebebiyle danigma goriisiiniin kabul edilemezlikle sonuglanmasi
miimkiin goriilmemistir."*> Divan da davranislariyla bu durusu desteklemis ve
nihai kararim bu yonde vermistir.'*® Oncelikle siirecin kronolojisini'*’ ele alan
Divan BM Sarti’nin ilgili maddelerine bagvurarak hukuki bir konu s6z konusu

oldugunda danigma goriisii vermeye yetkili oldugunu ve kendisine yoneltilen
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sorularin ise hukuki bir konu oldugunu ifade etmistir.'*® Sorularin hukuki olmas1
sebebiyle yarg: yetkisi olduguna karar veren Divan'*’ damisma goriisii verme
yetkisinin ona bu noktada bir zorunluluk yiiklemediginin altin1 ¢izerek danigma
goriisii verme konusunda takdir yetkisinin kendisinde oldugunu belirtmistir.'*’
Bununla birlikte Divan BM’nin genel menfaatini goz oniinde bulundurarak
zorlayici bir neden olmadikca yargi yetkisini kullanmaktan imtina etmeyecegini
belirtmis ve s6z konusu talebinde zorlayici bir neden olugturmadigim belirterek
yarg1 yetkisini kullanacagini beyan etmistir.'*!

Divan’mn gorlisii istenen sorulara cevap verirken karsilagacagi varsayilan
zorluklardan birinin bu sorularm hangi kapsamda degerlendirilecegi meselesi
olacag diisiiniilmiistiir."** Ciinkii devletlerin iklimle ilgili yiikiimliiliiklerinin
yalnizca iklim anlagmalarindan mi, yani /ex specialis olup olmadiklari, yoksa
cevre hukukunun temel ilkeleri de dahil olmak iizere diger uluslararas1 hukuk
kaynaklarindan m1 kaynaklandig1 konusu goriisiin alacagi sekilde oldukga biiyiik
farkliliklar doguracaktir.'** Divan’a yapilan sunumlar, dikkate alinmasi gereken
hukuki zemine iligkin iki karsit goriisii yansitmustir: (i) yalmzca BMIDCS ve
Paris Anlagsmasi’na odaklanan dar gorlis ve (ii) uygulanabilir hukuku iklim
antlagmalarmin dtesine genisleten genis goriis.'** Almanya,'* Amerika Birlesik

138 ibid para. 39-40.

139 ibid para. 41-43.

140" ibid para. 44.

141 ibid para. 45-49.

142 Oral (n 115).

143 ibid.

144 Jorge Alejandro Carrillo Banuelos and Maria Antonia Tigre, ‘The ICJ’s Advisory Opinion on
Climate Change: Key Takeaways from the 2024 Hearing (Part 1)’ (Climate Law: Sabin Center
Blog, 10 March 2025) <https://blogs.law.columbia.edu/climatechange/2025/03/10/the-icjs-
advisory-opinion-on-climate-change-key-takeaways-from-the-2024-hearings-part-1/>  s.e.t.
21 Mart 2025.
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Climate Change (Request for advisory opinion submitted by the General Assembly of the
United Nations), 2 December 2024, CR 2024/35, 142.
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Devletleri,'* Birlesik Krallik,'"*’ Cin,'*® Danimarka, Finlandiya, Izlanda, Norveg
ve Isveg’ten olusan Iskandinav devletleri,'’ Kuveyt,”® Rusya,'”' Suudi
Arabistan'**‘1n arasinda bulundugu baz1 devletler dar goriisii savunanlar arasinda
yer alirken Antigua ve Barbuda,'*® Barbados,'>* Belize,'> Bolivya,156
Kolombiya,'*” Kenya,'*® Samoa'*’ ve Vanuatu'®‘nun arasinda bulundugu diger
devletler genis goriisii tercih etmislerdir. Goriildiigii iizere gelismis devletler
genellikle dar gorlisii savunurken gelismekte olan devletler genis gorisii
savunmustur.'®" Ancak istatistiki olarak degerlendirildiginde ezici ¢ogunluk -
%66 ya karsilik % 17- genis goriisiin yaninda yer almistir.'®?

146 International Court of Justice, Verbatim Record on the Obligations of States in respect of
Climate Change (Request for advisory opinion submitted by the General Assembly of the
United Nations), 4 December 2024, CR 2024/40, 41-40.

147 International Court of Justice, Verbatim Record on the Obligations of States in respect of
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United Nations), 10 December 2024, CR 2024/48, 44-47.
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Climate Change (Request for advisory opinion submitted by the General Assembly of the
United Nations), 2 December 2024, CR 2024/36, 28-30.
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United Nations), 3 December 2024, CR 2024/37, 10-12.

156 ibid 21-23.
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161 Oral (n 115).
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Gorlis  verilmezden once, UDHM’nin BMDHS’ni yorumlarken Paris
Anlagmasi’nin okyanuslar tizerindeki iklim degisikligi etkileri agisindan lex
specialis olarak yorumlanmasini reddettigi'®® goz oniine alinarak genis gériisiin
elinin daha giiclii oldugunu iddia edilmistir."** Devletlerin tercihi de bu iddiay1
destekler nitelikte olmustur.'®® Divan, bu iddiay1 degerlendirmezden evvel iklim
degisikliginin bilimsel yondeki raporlarina bagvurarak'®® kendisine yoneltilen
sorularin kapsamini incelemeye koyulmustur.'é” Kendisine yéneltilen ilk soruyu
-devletlerin, uluslararas1 hukuk uyarinca, devletler, mevcut ve gelecek nesiller
icin iklim sistemini ve ¢evrenin diger kisimlarini insan kaynakli sera gazi
emisyonlarindan korumayi saglama yiikiimliiliikklerinin neler oldugu-
cevaplandirirken uygulanabilir hukuk bahsinde lex specialis iddialarini
degerlendirmistir.'*®

Divan BM Sarti, iklim degisiklikligi sozlesmeleri, BMDHS, diger cevre
sozlesmeleri, uluslararasi insan haklar1 hukuku ile zarar vermeme ilkesi,
cevrenin korunmasi i¢in igbirligi ilkesi, esitlik ilkesi ve kirleten 6der ilkesi gibi
orf ve adet hukuku ilkeleri yahut genel ilkelere de yer vererek uygulanabilir
hukuku olduk¢a genis tutmustur.'® Lex specialis ilkesinin bir yorum ilkesi
oldugunu belirten UAD iklim degisikligi sozlesmelerinde yer alan kurallar
kiimesinin genel olarak diger uluslararas1 hukuk kurallarina gore 6ncelikli olup
olmadig1 sorusuna basit ve etkili bir yaklasimla cevap vermistir. Uluslararasi
Hukuk Komisyonu’nun Sorumluluga Iliskin Maddeler’inde lex specialis’i ele
alisina'’® bagvuran Divan, ilkenin uygulanabilmesi icin ayni konunun iki
hiikiimle ele alinmasi yeterli olmadigini aralarinda fiili bir tutarsizlik veya bir
hiilkmiin digerini digladigi yoniinde belirgin bir niyet olmasi gerektigini

163 Request for an Advisory Opinion submitted by the Commission of Small Island States on

Climate Change and International Law (n 15) para. 223-224.

164 Jacqueline Peel, ‘Unlocking UNCLOS: How the ITLOS Advisory Opinion Delivers a Holistic
Vision of Climate-relevant International Law’(Climate Law: Sabin Center Blog, 24 May 2024)
<https://blogs.law.columbia.edu/climatechange/2024/05/24/unlocking-unclos-how-the-itlos-
advisory-opinion-delivers-a-holistic-vision-of-climate-relevant-international-law/> s.e.t. 26
Mart 2025.

165 Burri (n 109) 3-4.

166 Tnternational Court of Justice, Obligations of States in respect of Climate Change (n 15) para.
50-87.

167 ibid para. 88-111.
168 ibid. para. 162-171.
169 ibid para. 115-161.

170 Draft articles on Responsibility of States for Internationally Wrongful Acts, with commentaries
2001, Article 55, para. 4.
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belirtmistir.'”" Iklim degisikligi s6zlesmelerinin hiikiimleri ile ilk sorunun cevabi
icin 6nemli olabilecek diger uluslararas1 hukuk kurallar1 ve ilkeleri arasinda fiili
bir tutarsizlik bulunmadigimi tespit eden Divan iklim degisikligi s6zlesmelerinin
taraflarinin genel olarak diger olas1 uygulanabilir kural veya ilkelerin yerini alma
yoniinde belirgin bir niyetlerinin de ortaya konulmadigini ifade etmistir.'”* Divan
iklim degisikligi sozlesmelerinin uluslararasi orf ve adet hukukunu veya
¢evrenin korunmasina iligkin diger antlagma kurallarii digladigina yahut iklim
degisikligi hukukuyla ilgili yalmzca kendilerinin gegerli olmas1 gerektigine
hicbir niyet veya gdsterge bulunmadigmi belirtmistir.'”> Tiim bu nedenlerle
Divan, iklim degisikligi s6zlesmelerinin tek baslara gegerli olmalar gerektigi
yoniindeki iddianin kabul edilemeyecegini ve lex specialis ilkesi uyarinca iklim
degisikligi sozlesmelerinin diger uluslararast hukuk kurallarinin genel olarak
dislanmasina yol agmadigina karar vermistir.'”™

Durugmalar 6nlem, zarar vermeme, sinir agan zararin dnlenmesi ve kirleten 6der
ilkesi de dahil olmak iizere bir dizi uluslararasi ¢evre hukuku ilkesinin varlig
konusunda devletler arasinda fikir birligi bulundugunu gostermistir.'”> Sinir agan
zarar meselesi uluslararas1 hukuk ve uygulama bakimindan hala yeterince ele
alinmayan bir konu olsa da'”® Divan’in danisma siirecinde higbir devlet simir asan
zararin dnlenmesi ilkesinin yahut benzer bir 6zen gosterme yiikiimliiliigiiniin 6rf
ve adet hukukunun bir pargasi olmadigini ileri siirmemistir. Ancak durusmalar
stirecinde asil kilit noktas1 smir asan zarar1 6nleme ilkesinin insan kaynakli sera
gaz1 emisyonlarm1 da kapsayacak sekilde genisletilip genisletilmeyecegi
meselesi olmustur. Ciink{i smir asan zarar ilkesinin genis bir sekilde
uygulanabilir bulunmas1 sera gazi emisyonlarii azaltma ve hafifletme
ylkiimliligiinin Paris Anlagsmasi’ndan bagimsiz olarak, tim devletlere
uygulanabilmesi sonucunu doguracaktir.'”” UDHM danisma goriisiinde

17! International Court of Justice, Obligations of States in respect of Climate Change (n 15) para.

167.
172 ibid para. 168-169.
173 ibid para. 169-170.
174 ibid para. 171.
175 Oral (n 115).
176 Tigre, (n 14) 698.

177 Banuelos and Tigre, Part 1 (n 144); Burri (n 109) 4-5; Jannika Jahn and Marlene Letsch,
‘Progress through disruption? What role for the ICJ in the Advisory Opinion on Climate
Change’ (EJIL: Talk! Blog of the European Journal of International Law, 22 January 2025)
<https://www.ejiltalk.org/progress-through-disruption-what-role-for-the-icj-in-the-advisory-
opinion-on-climate-change/> s.e.t. 7 Nisan 2025.
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BMDHS ni yorumlarken genis yorumda bulunmay tercih etmistir.'”® Sinir asan
zarar1 Onleme ilkesinin insan kaynakli sera gazi emisyonlarina karsi
uygulanabilirligine iliskin ise devletler tarafindan detayli argiimanlar sunulmusg
ve Divan’in da genis yorumda bulunmasi beklenmistir.'”” Bununla birlikte
Divan’m goriisiinde birincil yiikiimliilikleri bu denli detayli bir sekilde ele
almasi beklenmedik ve olduk¢a sevindirici bir sonu¢ olmustur ve Paris
Anlagmast’nin kabuliinden bu yana uluslararasi iklim hukukunda yasanan en
onemli gelisme olarak nitelendirilmistir.'°

Divan yalmzca ¢evre hukukuna hakim olan ilkelerden ve bu ilkelerden dogan
yiikiimliiliklerden bahsetmekle kalmamis gerek uygulanacak hukuk gerekse de
yiikiimliiliikler konusunda bir hayli genis degerlendirmede bulunmustur.'®!
Yikiimliilikkler bes cati1 altinda toplanmigtir: a) Devletlerin iklim degisikligi
sozlesmeleri  kapsamindaki yiikiimliilikleri;'*> b)  Devletlerin  iklim
degisikligiyle ilgili uluslararas1 orf ve adet hukuku kapsamindaki
yiikiimliiliikleri;'®* ¢) Devletlerin diger cevre antlasmalar1 kapsamindaki
yiikiimliiliikleri;'® d) Devletlerin deniz hukuku ve deniz hukukuyla ilgili konular
kapsamindaki yiikiimliiliikleri'® ve e) Devletlerin uluslararasi insan haklar
hukuku kapsamindaki yiikiimliiliikleri.'®® UAD hukuki inceleme altinda olan
hususun iklim degisikliginin nedeni olan belirli bir davranis, yani ihmal de dahil
olmak {izere fiiller oldugunu belirtmistir."*” Bu sebeple s6z konusu
yiikiimliiliikler de aym minvalde degerlendirilmistir.'®® Divan, Paris Anlagmasi
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Acts’ (EJIL: Talk! Blog of the European Journal of International Law, 4 August 2025)
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kapsaminda kiiresel ortalama sicaklik artigin1 sinirlamak igin taraflarin tizerinde
anlastig1 birincil sicaklik hedefinin 1,5°C esigi oldugunu ortaya koymus'® ve
devletlerin azaltma yiikiimliiliiklerini bu kabul {izerine insa etmistir. Bu sebeple
hiikiimetler kendilerine yiiklenen tiim yiikiimliiliiklerde temel 6l¢ek olarak 1,5°C
esigine tabi tutulacaklardir.'”

Divan BMIDCS’ nin 4. maddesi kapsamindaki hafifletme yiikiimliiliiklerinin
yalnizca herhangi bir politikanin benimsenmesi ve buna karsilik gelen
onlemlerin alimasiyla yerine getirilemeyeceginin altimi ¢izmistir.'”' Benzer
sekilde Divan her devletin ulusal emisyonlarini azaltma ve iklim degisikliginin
etkilerine uyum saglama cabalarini temsil eden Ulusal Katki Beyan1 (UKB)’nin
hazirlanmasi, iletilmesi ve siirdiiriilmesinin Paris Anlasmasi1 kapsamindaki
ylikiimliiliikkleri yetine getirme noktasinda bagh basina yeterli olmadigin ifade
etmistir. Devletlerin smirl takdir yetkisine bagh olarak hazirlanan UKB’lerin
igerigi, uyumu belirlemek igin 6nem arz etmektedir. Divan, her devletin
UKB’sinin igeriginin degisecegini ancak sunlari temsil etmesi gerektigini
belirtmistir: 1) bir 6ncekine gore bir ilerleme; ii) miimkiin olan en yiiksek hedefi
yansitmasi; iii) kiiresel durum degerlendirme sonuglarindan bilgi almasi; iv)
yeterince seffaf olmasi ve v) sicaklik hedefine ulagilmasinda yeterli katkida
bulunabilecek nitelikte olmasi.'” Dolayisiyla, devletlerin  hafifletme
yiikiimliiliiklerinin yalmzca usule iliskin degil esasa iliskin oldugu agiktir.'”

Siniragan zarar konusunda Divan BMDHM gibi devletlerin fiillerinin ve kendi
yargl yetkisi veya denetimi altinda planlanan faaliyetlerin olas1 kiimiilatif
etkilerini degerlendirmesi gerektigini kabul ederek genis yorumu tercih
etmistir.'”* Zarar vermeme noktasinda da benzer bir tavir takinan UAD iklim
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Implications of the ICJ Advisory Opinion on Climate Change’ (Climate Law: Sabin Center
Blog, 5 August 2025) <https://blogs.law.columbia.edu/climatechange/2025/08/05/new-
standards-in-government-framework-litigation-legal-implications-of-the-icj-advisory-
opinion-on-climate-change/> s.e.t. 7 Agustos 2025.

International Court of Justice, Obligations of States in respect of Climate Change (n 15) para.
208.

192 ibid para. 237-249.
193 Udell and Tan (n 190).

194 TInternational Court of Justice, Obligations of States in respect of Climate Change (n 15) para.
274-276.

189

190

191



) Uluslararasi Mahkemelerin Danisma Goriiglerinde
650 Devletlerin Iklim Degisikligiyle 1lgili Yiikiimliiliikleri: Zorluga Karsi Umut

sistemine Oonemli zarar verme riskinin ¢esitli insan faaliyetlerinin kiimiilatif
etkisinden kaynaklantyor olabilecegini kabul etmistir. Divan bu riskin siir 6tesi
zarar Orneklerinden farkli olarak, insan kaynakli iklim degisikliginin dogasi
geregi tim devletlerin yetki alan1 veya denetimi dahilinde gergeklestirilen
faaliyetlerin bir sonucu oldugu ifade etmistir. Boyle bir durumda iklim sistemine
onemli zarar riski olusturan, belirli bir emisyon faaliyeti degil, zaman iginde
insan kaynakli sera gaz1 emisyonlaria katkida bulunan tiim faaliyetlerin toplami
olmaktadir. Bu, emisyonlara yol acan bireysel davranislarin, so6z konusu faaliyet
tek basmna ¢evresel olarak Onemsiz olsa bile, smur Otesi zarari Onleme
ylkiimliiligii dogurmayacagi anlamima gelmedigini belirten Divan, bunu
belirlemek zor olsa da, her bir devletin katkis1 oraninda sorumlu tutulacagini net
bir sekilde dile getirmistir.'”

Yikiimliiliikleri bir basamak dahaka ileriye tagtyan UAD, sinir tesi paylasilan
bir kaynag etkileyen bir endiistriyel faaliyetle ilgili olarak, bir tarafin olumsuz
bir etkiye sahip olabilecek faaliyetlere iliskin gevresel etki degerlendirmesini
yapmamas1 durumunda, gerekli 6zen yiikiimliligii ile dikkat ve Onleme
gbrevinin yerine getirilmemis sayilacagini hatirlatmigtir. Divan bu tiir durumlara
iligkin olarak, genel wuluslararasti hukuk uyarinca bir g¢evresel etki
degerlendirmesi yapmanin artik bir yiikiimliiliik oldugunu ve bu yiikiimliiliigiin
yalnizca endiistriyel faaliyetler i¢in degil ayn1 zamanda sinir 6tesi baglamda
olumsuz bir etkiye sahip olabilecek dnerilen faaliyetler i¢in de gecerli oldugunu
kabul etmistir.'*® Bir bagka deyisle UAD, sera gaz1 emisyonlarinin kiimiilatif ve
dagmik yapisinin risk degerlendirmesinde bazi zorluklara yol agabileceginin
farkinda olmakla birlikte, tiim devletlerin 6zellikle Onerilen onemli bireysel
faaliyetlerle ilgili c¢evresel etki degerlendirmesi diizenleme ve yiiriitme
yiikiimliiliigii altinda oldugunu sdylemistir.'”” Divan’m mesaji agiktir: iklim
degisikligine baglh olarak dogan yiikiimliiliikler istege bagli olarak uygulanan
yiikiimliiliikler degildir; hukuki, asli ve uygulanabilir yiikiimliiliiklerdir.'*®

Divan’in goriisiinde dikkat ¢eken bir bagka boliim iklim degisikliginin insan
haklar1 ile iliskisi olmustur.'"”® Iklim degisikligi sebebiyle taninan insan

195 ibid para. 277-289.

19 ibid para. 296-297.

197 ibid para. 298.

198 Tigre, Bénnemann and De Spiegeleir (n 180).

Corina Heri, ‘Human Rights in the ICJ’s Climate Opinion: A Comparative Evaluation’
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climate-opinion/> s.e.t. 17 Agustos 2025; Marisa McVey and Annalisa Savaresi, ‘The ICJ
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haklarmin iilke dis1 yargi yetkisi uygulamasina tabi olup olmayacaklar ise
cevaplanacak sorular arasinda Divan’1 beklemistir.””° Durusmalarda devletlerin
cogunlugu eldeki hukuki sorulari ele almak icin saglikli bir ¢evreye sahip olma
hakkimin 6nemini ve dolayisiyla iklim degisikligi hukukunun insan haklari ile
iliskisini vurgulamistir.?®' I¢lerinde Kanada,”**> Almanya®” ve Amerika Birlesik
Devletleri’nin®** de bulundugu birkag devlet ise sera gazi emisyonlarini azaltmak
ve iklim sisteminin korunmasini saglamak i¢in insan haklar1 hukuku kapsaminda
ekstra bir yiikiimliiliikleri olmadigini ileri stirmiistiir. UAD degerlendirmesine
oncelikle iklim degisikliginin insan haklarmdan yararlanma {izerindeki olumsuz
etkilerini inceleyerek baslamistir.”® iklim degisikligi etkileri sebebiyle baska
devletlerde yasamak zorunda kalan bireylerin, iklim degisikliginin yasam, cevre,
mahremiyet, aile, konut ve saglik hakki tizerindeki olumsuz etkilerini vurgulayan
Divan, uluslararas1 oOrgiitlerin raporlar1 ve yargi kararlarm1 da dayanak
gostererek iklim degisikliginin olumsuz etkilerinin insan haklarmin etkili bir
sekilde kullanilmasini olumsuz etkileyebilecegine kanaat getirmistir.’’® Temiz,
saglikl ve siirdiiriilebilir bir cevreye sahip olma hakkina da deginen UAD, temiz,
saglikl ve siirdiiriilebilir bir cevrenin, yagsam hakki, saglik hakki ve su, gida ve
barmmma dahil olmak {izere yeterli bir yasam standardi hakki gibi bir¢ok insan
hakkinin kullanilmasi igin bir 6n kosul oldugunun altini ¢izerek temiz, saglikl
ve slirdiiriilebilir bir ¢evre hakkimin diger insan haklarinin kullanilmasi igin
gerekli oldugu sonucuna varmgtir.>"’

Ulke dis1 yargi yetkisi konusunda ise kaydadeger bir tartisma olusmanustir.
Mahkeme kararlari baglaminda, Avrupa Insan Haklari Mahkemesi (AIHM)

Advisory Opinion on Climate Change: A Business and Human Rights Perspective’ (Opinio
Juris, 4 August 2025) <https://opiniojuris.org/2025/08/04/the-icj-advisory-opinion-on-
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Duarte Agostinho ve digerleri davasinda iklim degisikliginin kendine 6zgi
ozellikleri oldugunun soylenebilecegini kabul etmis ancak bunlarin {ilke disi
yarg yetkisini hakli ¢ikarabilecek tiirden olmadigini belirterek dar yorumu tercih
etmistir.”® Amerikalilar Aras1 Insan Haklari Mahkemesi (AAIHM) ise yeni
vermis oldugu Iklim Degisikligi Danisma Goriisii’nde bu konuyu sinir asan zarar
haricinde ele almamustir.”” Ancak cevre ve insan haklar iliskisi {izerine verdigi
OC-23/17 sayili danisma goriisiinde?'® devletlerin bireylerin ¢evre hakkin iilke
disinda gergeklestirdikleri fiilleri dolayistyla ihlal etmeleri durumunda sorumlu
tutulacaklarmi yani iilke dis1 yargi yetkisinin dogasin1 kabul ederek genis
yorumu tercih etmistir.?'' Bu sebeple AIHM ve AAIHM’nin kararlar1 arasinda
ciddi yorum farkliliklar1 ortaya ¢ikmuistir.*'?

Durugmalar esnasindaki goriisler incelendiginde ise dar veya genis yoruma
yonelik yukarida yer verilen dlgiide keskin bir fark ortaya ¢ikmamustir.?'* Ancak
Divan’in konuyla ilgili AAIHM ile benzer bir argiiman gizgisi olusturabilecegine
dair beklentiler olmustur.?'* Nihayetinde olduk¢a comert olmay1 tercih eden
Divan beklentileri karsilamis ve bu konuda da cémert tarafta olmustur.*'> UAD
oncelikle gecmis igtihatlarindan da faydalanarak devletlerin insan haklari
yiikiimliiliiklerinin sinir Stesi olarak uygulanabilecegini belirtmistir.?'® Yarg
yetkisinin esas olarak bolgesel niteligini dikkate almakla birlikte, Divan,
devletlerin yurt disinda yargi yetkisi kullandiklar1 durumlarda insan haklar

208 Duarte Agostinho ve digerleri v Portugal ve digerleri (n 15) para. 198-214,
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215 Heri (n 199).

216 International Court of Justice, Obligations of States in respect of Climate Change (n 15) para.
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yiikiimliiliklerinden kagmalarina izin verilmemesi gerektigini ve Medeni ve
Siyasi Haklara iliskin Uluslararas1 Sézlesme, Ekonomik, Sosyal ve Kiiltiirel
Haklara iliskin Uluslararast Sozlesme ve BM Cocuk Haklar1 Sozlesmesi
kapsamindaki  insan  haklann  yiikiimliliiklerinin ~ tlke disinda da
uygulanabilecegini tespit etmistir. 2'7 Iklim degisikliginin insan haklarindan
yararlanma iizerindeki olumsuz etkilerini goéz onilinde bulunduran Divan
bulgularin1 soyut tutarak iklim sisteminin ve c¢evrenin diger kisimlarmin
korunmasi olmadan insan haklarindan tam olarak yararlanilamayacagini
belirtmistir.”'® Sonug olarak Divan insan haklar1 sézlesmelerinin ve 6rf ve adet
hukukunun iilke dis1 kapsamimin farkhilik gosterdigini vurgulamakta®'’ ancak
bunun olas1 bir devletleraras1 iklim davasi i¢in ne anlama gelebilecegine dair
daha fazla aciklama yapmamaktadir.**°

Yikiimliiliiklere dair oldukg¢a genis kapsamin yaninda gerekli 6zen ylikiimliiligii
konusu da elbette giindeme gelmistir.*?' Divan dzen gdstermenin iceriginin
devletlerin zaman i¢inde degisebilen ulusal kosullarina bagh olarak degiskenlik
gbsterecegini ifade etmistir. 2 UAD gerekli 6zen yiikiimliiliigiiniin standardinin
genel olarak devletlerin, yogun, hizli ve siirdiiriilebilir sera gazi emisyonu
azaltimlar1 i¢in diizenlemelerin benimsenmesi de dahil olmak iizere, 6nemli
zarara yol agan faaliyetlerden kaginmak icin ellerindeki tiim araglarn
kullanmalarim gerektirdigini belirtmistir.* Buna gore devletlerin, nemli zarar
riskine dair bilimsel kanitlarin mevcut oldugu durumlarda s6z konusu zarari
onlemek icin uygun tedbirleri almalar1 gerekmektedir.?** Bilimsel belirsizlik
karsisinda ise devletler, Onleme tedbirlerini yapmaktan kacinmama veya
geciktirmeme yiikiimliiliigii altindadir.** Ozen yiikiimliiliigii konusunda standart
Divan’a gore bu sekildedir ancak standarda dair esigin ne olacagi da elbette
belirleyici temel faktordiir. Bahsedildigi tizere UDHM gerekli 6zen

217 ibid para. 397-401.
218 ibid para. 402-403.
219 ibid.

220 Heri (n 199).

221 International Court of Justice, Obligations of States in respect of Climate Change (n 15) para.
280-300.

222 ibid para. 280.

223 ibid para. 281-282.
224 ibid para. 293.
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yiikiimliiliigii standardinin kat1 oldugunu belirtmis**® ancak “katilik” noktasinda
yeterli bir aciklamada bulunmamustir.”” UAD de UDHM gibi gerekli dzen
ylkiimliligiinin standardinin kati oldugunu kabul etmis ancak baskaca bir
aciklamada bulunmamstir.*® Bununla birlikte Divan’m ilk kez devletlerin iklim
sistemini korumaya yonelik gerekli 6zen yiikiimliligiini agik¢a tanimlamig
olmasi biiyiik bir kazanimdir. Muhakkak bu ytlikiimliiliiglin yerine getirilmemesi
de sorumluluk mekanizmasim tetikleyecektir. Ayni zamanda Gzen
yiikiimliiligiiniin standardinin “kat1” oldugunun kabulii devletlerin konuya daha
da ciddi bir sekilde yaklagsmalarini saglayacaktir. Her ne kadar baglayici olmasa
da bu tutum, tasidign yiiksek diizeyde hukuki otorite sebebiyle, ulusal ve
uluslararas: karar siiregleri ile gelecekteki hukuki diizenlemelere yon verecek
giiclii ilkeler ortaya koymaktadir.”?

Birincil yiikiimliiliiklerin detayli bir sekilde ele alinmasindan sonra sira ikinci
soruyu- Devletlerin, fiilleri ve ihmalleri ile iklim sistemine ve ¢evrenin diger
kisimlarina 6nemli zararlar vermelerinin bu yiikiimliiliikler uyarinca; i) cografi
kosullar1 ve gelismislik diizeyleri nedeniyle iklim degisikliginin olumsuz
etkilerinden zarar goren veya Ozellikle etkilenen yahut bunlara kars1 6zellikle
savunmasiz olan gelismekte olan kiiciik ada devletleri de dahil olmak iizere
devletler ve ii) iklim degisikliginin olumsuz etkilerinden etkilenen mevcut ve
gelecek nesillerin halklar1 ve bireyleriyle ilgili hukuki sonuglar1 nelerdir?-
cevaplandirmaya gelmistir. Divan’in astig1 en kritik hukuki degerlendirmelerden
biri uluslararasi  sorumluluk hukukunun iklim degisikligiyle ilgili
ylikiimliiliikklerin ihlalleriyle iligkisi olmustur. Bu noktada devlet sorumluluguna
iliskin yaklasim temel ayrim teskil etmistir.*° Ciinkii Divan’a yoneltilen ikinci
soruya verilen cevap bu degerlendirmeye gore sekil almistir. Divan’in oniinde
sorumlulugun tesisi hususunda iki se¢enek olmustur: ya Uluslararasi Hukuk
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Climate Change and International Law (n 15) para. 440.
227 Desierto (n 66).

228 International Court of Justice, Obligations of States in respect of Climate Change (n 15) para.
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Hayat1 Koruma Vakfi Blog, 30 Temmuz 2025) <https://www.wwf.org.tr/?16320/uluslararasi-
adalet-divani-tarihi-iklim-kararlari-netlesti> s.e.t. 11 Agustos 2025.

Tejas Rao, Marie-Claire Cordonier Segger and Markus Gehring, ‘The Advisory Opinion Could
Reshape Global Climate Governance’ (Verfassungsblog, 7 December 2024)
<https://verfassungsblog.de/the-advisory-opinion-could-reshape-global-climate-
governance/> s.e.t. 9 Nisan 2025.
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Komisyonu'nun devlet sorumluluguna iligskin kurallarim tatbik edecek ya da
devlet sorumlulugu kurallarin1 uygulamay1 reddederek Paris Anlasmasi’nin 8.
maddesine ve BMIDCS kapsaminda 2023’te diizenlenen Taraflar
Konferansi’nda kabul edilen Kayip ve Zarar Fonu’na®*' bagvuracaktir. Gerek
sorumlulugun tesisi gerekse onarim bakimindan devlet sorumlulugu kurallarinin
belirsizlik doguracagini iddia eden taraflarin yaninda kurallar ile haksiz fiilin
hukuki sonuglarinin ¢ok daha belirli oldugunu ileri siirenler ¢ikmistir.?*?
Durusma siirecinde baskin gériis devlet sorumlulugu kurallarinin uygulanmasi®*?
yoniinde olmugtur.?**

Divan ikinci soruya dair yaptig1 degerlendirmede’ soruda yer alan “hukuki

sonuglar” ifadesinden hareketle bu terimin devlet sorumluluguna iliskin temel
kurallar ve orf ve adet kurallar1 temelinde tespit edilmesi gereken hukuki
sonuglara atifta bulundugunu ifade etmistir.”*® Danisma goriisiinde bir devlet
veya devlet grubunun iklim sistemine verilen zarardan bireysel sorumlulugunu
tespit etmek gibi bir misyonunun olmadigim altin1 ¢izen Divan, ikinci sorunun
cevabiyla devletlerin iklim sisteminin ve c¢evrenin diger kisimlarinin insan
kaynakli sera gazi emisyonlarindan korunmasini saglama yiikiimliiliiklerini
yerine getirmemelerinden dogan sorumluluklarini diizenleyen genel hukuki
cergeveyi ortaya koyacagini belirtmistir.”?” Yukarida bahsedilen sorumluluk
tesisi hususunda belirleyici ayrim uygulanacak hukuk kisminda ortaya ¢ikmstir.
Divan hangi secenege yonelecegini tespit etmek icin ¢evre sdzlesmelerinin ilgili
hiikiimlerini incelemistir.*® Paris Anlasmasi’’nin 8. ve 15. maddesi ile
BMIDCS’nin 24. maddesini mercek altma alan UAD s6z konusu hiikiimlerin
metninin, baglaminin, amacinin ve hedefinin devlet sorumluluguna iliskin genel
kurallarin uygulanmasin dislayacak acikca ifade edilmis bir egilim olmamasi
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twenty-eighth session, held in the United Arab Emirates from 30 November to 13 December
2023, Decision 2/CP.28 Santiago Network for Averting, Minimizing and Addressing Loss and
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405-456.
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sebebiyle lex specialis olusturmadigi sonucuna varmustir.*’ Boylece ikinci
sorunun cevabinda sorumluluk hukukuna iligkin tiim uluslararast hukuk
kaynaklar1 kullanilabilir hale gelmistir.**°

Iklim degisikliginden kaynaklanan zararin esi benzeri goriilmemis niteligi ve
Olcegini goz oniinde bulundurdugunu belirten Divan degerlendirmesini iklim
sistemine zarar veren, insan kaynakli ve dogal kaynaklardan kaynaklanan sera
gazlarinin toplu etkisini ve tiim devletlerin hem bu emisyonlara katkida bulunup
hem de iklim degisikliginden olumsuz etkilendigini gbz 6niinde bulundurarak
yapmustir.**' UAD iklim degisikligi baglaminda devlet sorumlulugunun
belirlenebilmesi i¢in atif, nedensellik ve temel ylkiimliliklerin erga omnes
niteligi ~ hakkinda  degerlendirmede  bulunmustur.**>  S6z  konusu
degerlendirmeleri ise herhangi bir devletin davranigina iligkin bireysel bir
degerlendirme yapmadan genel bir diizeyde gergeklestirmistir.***

Divan atif konusunda devlete atfedilebilecek uluslararasi haksiz fiilin bagh
basina sera gazi emisyonu olmadigini ancak iklim sistemini bu emisyonlarin
zararindan korumaya iligkin ylikiimliilikklerin ihlali oldugunu vurgulamstir.
Devletin sorumlulugunun dogmasi i¢in sera gazlarini dogrudan yayan- genellikle
Ozel- fiilleri devlete atfetmek gerekli degildir. Bir devletin iklim sistemini sera
gazi emisyonlarindan korumak i¢in uygun fiili yapmamasi - fosil yakat {iretimi,
fosil yakit tiiketimi, fosil yakit arama lisanslar1 verilmesi veya fosil yakit
siibvansiyonlar1 saglanmasi dahil- o devlete atfedilebilecek uluslararasi haksiz
bir fiil olusturabilecektir*** Yani devlet diizenleyici ve yasama islemleri
sebebiyle de sorumlu tutulabilecektir.”*® Iklim degisikliginin dogasi geregi
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sorumlu devlet ve zarar goren devletin ¢okluguyla ilgili de yorumda bulunan
Divan, birden fazla devletin iklim degisikligine katkida bulunmus olmasinin
veya zarara ugramis olmasinin tespit noktasinda zorluklar olusturabilecegini
ancak devlet sorumluluguna iliskin kurallarin bdyle bir durumu ele almaya
muktedir oldugunu ifade etmistir.*¢

Nedensellik bahsine zararin nedenselliginin sorumlulugun belirlenmesi i¢in bir
gereklilik olmadigim belirterek baslayan UAD?**” uluslararas1 haksiz fiil ile
ugranilan zarar arasindaki nedensellik bagi i¢in iki unsur gerektigini ifade
etmistir:  birincisi, bir olaym iklim degisikligiyle iliskilendirilip
iligkilendirilemeyecegi; ikincisi, hasarm bir devletle veya devlet grubuyla
iliskilendirilip iliskilendirilemeyecegi.**® 1lk unsurun bilimsel verilere
dayanilarak kolayca ¢oziilebilecegini dile getiren Divan®*® ikinci unsur igin ise
haksiz fiil ile bagvuranin maruz kaldigi zarar arasinda yeterince dogrudan ve
kesin bir nedensellik baginin aranmasi gerektigini ve bu standardin statik
olmadigmi, her bir olay i¢in somut durum g6z Oniinde bulundurularak ele
alinacagini belirtmistir.”>® Nedensellik boliimiiniin hukuki standardi genel
hatlartyla acikliga kavusturdugunu sdylemek yanlis olmayacaktir.®' Bununla
birlikte boliimiin yalnizca zarar géren devletler veya bireylerin ugradig: zarara
odaklandi8i i¢in iklim sistemine zararin 6nlenmesiyle ilgili olan zarar vermeme
ilkesiyle celistigi de iddia edilmistir.***

253

cok

254

Divan danmigma goriisiinde jus cogens’i dogrudan ele almamakla birlikte
onemli bir bulgu olarak, iklim sistemini koruma yiikiimliiliikklerini erga omnes
yani uluslararasi1 toplumun tamamma karsi bir ylkimlilik olarak
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250 ibid para. 436-438.

251 Paddeu and Jackson (n 133).

252 Reetz (n 132).

253 Maria Antonia Tigre, Camille Martini, Miriam Cohen and Armando Rocha, ‘A Panoply of
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nitelendirmistir.”> UAD iklim sistemi gibi kiiresel ortak mallar1 korumaya
yonelik belirli uluslararas1 hukuk kurallarmin erga omnes ylikiimliiliikler
dogurabilecegini belirtmistir.>® Soyle ki Divan’a gore, tiim devletlerin atmosfer
ve acik denizler gibi kiiresel ¢evre ortak mallarinin korunmasinda ortak bir ¢ikari
mevcuttur ve devletlerin iklim sisteminin ve ¢evrenin diger kisimlarinin insan
kaynakli sera gazi emisyonlarmmdan korunmasina iliskin yiikiimlilikleri,
ozellikle de uluslararas1 6rf ve adet hukuku kapsamindaki 6nemli sinir Stesi
zarart Onleme yikiimliiligli, erga omnes yiikiimliliikklerdir. Buna karsilik,
BMIDCS ve Paris Anlasmasi kapsamindaki yiikiimliiliikler erga omnes
partes’tir, yani yalnizca bu antlagmalara taraf olan devletler arasinda
gecerlidir.”®” Bu ayrimim 6nemli sonucu olarak erga omnes yiikiimliiliikler
yalnizca dogrudan zarar gorenlerin degil, tiim devletlerin ihlallerden sorumlu
tutulabilmesine olanak tanimaktadir. Ancak devletler dogrudan zarar
gormedikleri siirece kendileri icin tazminat talep edemeyeceklerdir.>® Divan’in
bu yaklasimu, ikili iligkilerden ziyade ortak kiiresel ¢ikarlara dayanan kolektif bir
iklim  sorumlulugu  yaklasimmi  giiclendirmekte ve temel iklim
ylikiimliiliklerinin ortak endigeleri yansittigi ve topluca uygulanabilecegi
goriisiine giiclii bir agirlik kazandirmaktadir.>® Bununla birlikte iklim sisteminin
korunmasina iliskin yilikiimliiliklere yapilan atif kesinlikten yoksundur. Divan
ozellikle onleme yiikiimliiliigiinden agik¢a bahsederek bunun 6nemli bir 6rnek
oldugunu ancak bu baglamdaki tek erga omnes yiikiimlilik olmadigin
belirtmektedir.”*® Divan gbriisiin devaminda uluslararasi topluma karsi
yiikiimliilikler arasina iklim degisikliginin azaltilmas: yiikiimliiliikklerini de dahil
etmis®®' ve bunlarin geleneksel karsilig1 olan iklim degisikligi sozlesmelerinde
belirtilen temel azaltma yiikiimliiliiklerinin de erga omnes partes ylkiimliiliikler
oldugunu degerlendirmistir.*> Divan bu noktada temel ayrimin kuraln 6rf ve
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2025) <https://www.ejiltalk.org/obligations-erga-omnes-and-climate-change-reflections-on-
the-icj-advisory-opinion/> s.e.t. 19 Agustos 2025; Wewerinke-Singh and Vifiuales (n 188).

International Court of Justice, Obligations of States in respect of Climate Change (n 15) para.
440.

257 ibid.

258 ibid para. 433.

259 Tigre, Martini, Cohen and Rocha (n 253).
260 Pezzano (n 255).

261 International Court of Justice, Obligations of States in respect of Climate Change (n 15) para.
443.

262 ibid para. 441.

256



YILDIZ 659

adet hukuku haline gelip gelmedigine gore yapilacagim belirtmistir.”® Erga

omnes niteligine sahip yiikiimliiliiklerin belirlenmesindeki bu belirsizlik
elestiriye acik olsa da erga omnes ylikiimliilikklerin taninmas1 gelecekteki somut
degerlendirmeler i¢in énemli bir mihenk tas1 olusturmaktadir.***

Tarihsel emisyon sorumlulugu tizerindeki etkileri de durugsmalarda 6nemli bir
tartigma konusu olmustur. Tarihi emisyonlarin hukukiligi yahut hukuk
disihigimin yalnizea o sirada gegerli olan devletlerin hukuki yiikiimliiliiklerine
gore mi yoksa iklim sistemine verilen zarara iligkin uluslararasi sorumlulugunun
hem tarihsel hem de giincel sera gazi emisyonlarina gére mi verilecegi
konusunda biiyiik fikir ayriliklar1 olusmustur.”®® Divan, zamansallik sorunu
kapsaminda catisan periyotlar ve beklentiler arasinda karar verecegi
diisiiniilmiistiir.>*® UAD yaptig1 degerlendirmede konunun iki farkli, ancak ig ice
gecmis yonil oldugunu ifade etmistir: birincisi, devletlerin iklim sistemini insan
kaynakli sera gazi emisyonlarmmdan korumaya iliskin  uluslararasi
ylikiimliiliklerinin zamansal kapsami; ikincisi, devletler tarafindan bu
uluslararas: yiikiimliiliiklerin ihlalinin zamansal kapsam1.*’ Divan s6z konusu
yilikiimliiliklerin zamansal kapsami ve bu yilkiimliliiklerin ihlaliyle ilgili
meselenin  devlet sorumlulugunun belirlenmesine yonelik somut bir
degerlendirmenin unsurlarimi olusturdugunu ve boyle bir ihtimalde 6rf ve adet
hukuku yahut antlasma yiikiimliiliiklerinin ne zaman ylriirlige girdiginin
belirlenmesi  gerekecegini ifade etmistir.’® Bununla birlikte somut
degerlendirmenin danigma goriisiiniin kapsami disinda oldugunu belirten Divan
konuya dair daha fazla yorumda bulunmamugtir.*®

Sorumluluk hukuku maddeleri konusundaki tavrini agik bigimde ortaya koyan
UAD goriiglinin  son kisminda belirttigi yiikiimliiliklerin ihlali halinde
sorumluluk hukukuna bagl olarak ortaya cikan tiim onarim bigimlerinin
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durumun kosullarina gore ortaya ¢ikacagini ve uygulanacagmi belirtmistir.?’
Nihayetinde Divan oybirligiyle kendisine yoneltilen soruya cevap verme
yetkisini olduguna karar vererek goriis icerisinde ele aldig1 hususlart bir 6zet
seklinde hitkme baglamistir.?”!

Toplam sayilar yilizden fazla olan devlet ve uluslararasi orgiitlerin katilimiyla
gerceklesen UAD’nin danigma goriisii silireci uluslararast hukukta simdiye
kadarki en biiyilk mahkeme durusmasi olmustur. Katilimin genisligi, iklim
degisikliginin uluslararast1 hukuk i¢in olusturdugu zorlugun biyiikliiglini
yansitirken, hukuki yonden daha derin bir iklim anlayis1 kazanmak i¢in essiz bir
firsat sunmustur.’’? Yargiglarin sorduklar1 sorular Divan’in damisma goriisiine
dair ¢ozlimlemesinde bir ipucu olusturmus ve goriis beklendigi gibi istenen
hususlarin degerlendirilmesinde esas gerekliliklere yonelmistir.””* Divan’in
gorilisiinde Devlet davraniglar igin net standartlar belirlemeyi reddederek tarihe
gonderme yapan ancak nihayetinde minimalizmi benimsedigini iddia edenler
olsa da*’* Divan, iklim degisikligiyle ilgili yiikiimliiliiklerin ayrintili hukuki
katalogunu c¢esitli uluslararasi hukuk kaynaklar1 iizerinden olusturmus ve
yiikiimliiliiklerin nasil etkilesime girdigini agikhiga kavusturmustur.?” iklim
degisikliginden en fazla zarar gorecek belki de devlet egemenliginin ana
unsurlarindan biri olan iilkesini kaybedecek devletlerin yapmis olduklari bagvuru
neticesinde verilen bu gorlis, iklim hukukunun kapsamim belirleyip
yorumlamanin yani sira, devletlere ve mahkemelere kritik bir rehberlik
saglayacaktir.”’® Bununla birlikte Divan’in ¢ok yerinde olarak dedigi gibi
kendimiz ve bizden sonra nesiller i¢in kalic1 ve tatmin edici bir ¢6zlim istiyorsak
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aligkanliklarimizi, konforumuzu ve mevcut yasam bigimimizi degistirmemiz
gerekmektedir.*”’

SONUC

Iklim degisikligine yonelik kiiresel dlcekte benzeri gdriilmemis bir farkindalik
mevcuttur. Bu duruma hukuki manzara da ayak uydurmakta ve iklim degisikligi
hukukunun gidisati hizla gelismektedir. Iklim krizinin aciliyeti, geri
dondiiriilemez ve yikict sonuglarin dniine gegmek igin vakit kaybetmeksizin
harekete gecilmesi gerektigini gostermistirit. UDHM ve UAD’nin verdigi
gorlisler ¢igir agici niteliktedir ve kararlarin paralel olmasi biiyiik 6nem arz
etmektedir. Beklenenden daha detayl ve daha kapsayici olan degerlendirmeler,
devletlerin iklim degisikligiyle 1ilgili olan yilikiimlilikleri hakkinda
azimsanamayacak bir alana 11k tutmakta ve yeni bir ddnemin baglangicina igaret
etmektedir.

Damigma goriisleri baglayici bir giice sahip olmasa da, onlara taninan deger
gelecekteki yargi kararlarim1 ve devam eden iklim davalarim etkileyebilecek
niteliktedir. Devletlerin iklim degisikligiyle 1ilgili uluslararast1 hukuk
kapsamindaki sorumluluklarini tanimlamay1 amaglayan bu goriisler, uluslararasi
hukukun yorumlanmasina iliskin vizyon olusturmaktadir. Ayn1 zamanda
goriisler, iklim degisikligine yonelik kiiresel tepkiyi sekillendirmek i¢in énemli
bir potansiyeli de biinyelerin barindirmaktadir. Iklim degisikliginin yikict
sonuclari ile kars1 karsiya kalan Kiigiik Ada Devletlerinin uluslararas1 hukuk
savasini temsil eden danigma gorisleri sivil toplumun kolektif giiciinii ortaya
koymaktadir.

Gortsler, uluslararas1 iklim degisikligi hukukunun gelisimini destekleyecek
birkag temel unsuru kapsamaktadir. iklim degisikligi konusunda bilimsel olarak
bir¢ok caligsmanin zemini bu goriislerin hazirlik siireclerinde ortaya ¢ikmustir.
Siire¢ ayn1 zamanda uluslararasi topluluk fikrinin gelismesine katki saglamig ve
ortak cikarlar ekseninde bulugsmanin bir 6rnegini teskil etmistir. Gerek denizde
gerekse karada sera gazi emisyonlarini azaltma, iklim degisikliginin olumsuz
etkilerini ortadan kaldirmak icin gerekli diger yiikiimliiliikleri tayin etme ve
kayip ve hasar1 hesaplayabilmek icin mekanizmalar kurma ile ilgili devlet
yiikiimliiliikleri konusunda ¢ok ciddi bir netlik saglanmigtir. Belirtmek gerekir ki
danisma goriisleri yalmzca uluslararasi iklim degisikligi hukukunun

277 International Court of Justice, Obligations of States in respect of Climate Change (n 15) para.
456.
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gelistirilmesine katkida bulunmus olmayacak ayni zamanda diinya genelindeki
politikaya da yon verecektir. Etkileri hukuki bir soylem olarak kalmayacak,
iklim degisikligi ile ilgili politikalar1 ve hukuki metinleri sekillendirecektir.

Danigma goriisleri gerek yerel mahkemelerde gerekse davalarin goriilecegi diger
mahkemelerde de kilometre tasi olacaklarindan UAD’ye diisen yiik oldukga
fazla olmustur. UDHM c¢igir agic1 bir derinlikte inceleme yapmistir ancak bu
inceleme tabiati geregi Sozlesme lizerinden dogan yiikiimliiliikler 6zelinde
gerceklesmistir. Bununla birlikte UAD uluslararasi hukukun tiim kaynaklari
iizerinden genel nitelikte bir karar vermistir. Mahkemeler bu yolda ilerlerken
devletlerin en azindan itirazda bulunamayacaklari argiimanlarla sonuca varmay1
ama edinmis, diinya ekonomisinin karbondan arindirilmasi igin devletleri ikna
edecek nitelikte yaklagim sergilemislerdir. Bir yani ugurum olan ince bir yolda
stireci tamamlayan mahkemeler iklim adaleti i¢in oldukg¢a yiiksek beklentileri
olan taraflar ile iklim acil eylem hareketini 6teleyenler arasinda orta yolu biiyiik
oranda bulmuslardir. Sonug olarak, devletlerin artik iklim degisikligi ile ilgili
ylkiimliilikleri inkar edilemeyecek bir hukuki zemine oturtulmustur.
Oniimiizdeki yillarda iklim davalarmin gidisat ile ilgili sorumluluk rejimine
yonelik genel bir ¢ergeve olusmustur. Mahkeme salonlar1 hem konuyla ilgili
farkindalik olugtumus hem de mevcut ve gelecek nesillerin haklarin1 koruyan
iklim adaleti 6l¢iitlerini biiyiik oranda ortaya koymustur.
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Law of the Sea and the International Court of Justice, as well as relevant literature on the
subject. These courts responded positively to the advisory opinions and addressed the
issue in considerable detail. As a result of the study, it is envisaged that advisory opinions
will be cornerstones for climate change law and will make significant contributions to
the development of climate change law.

Keywords: *Climate Change *Climate Change Advisory Opinion *Climate Change
Trials eInternational Court of Justice International Tribunal for the Law of the Sea

(074

Doganin dengesi insan eliyle bozulmus ve gergeklestirilen tahribatlar iklim degisikligi
sorununa sebep olmustur. Uzunca bir siire gérmezden gelinen iklim degisikligi artik acil
olarak ele almmmasi gereken konulardan biri olmugtur. Olumsuz yondeki gidisati
durdurmak i¢in harekete gecilmistir. Bir yandan konuyla ilgili hukuki diizenlemeler
yapilirken diger yandan yargilamalar devam etmektedir. Bu ¢alisma da s6z konusu acil
ihtiyaca istinaden ortaya cikmistir. Calismada, hem Uluslararasi Deniz Hukuku
Mahkemesi’nin hem de Uluslararast Adalet Divani’nin iklim acil durumuyla ilgili
devletlerin yiikiimliliiklerine iliskin sergiledigi durus ele alinacaktir. Caligmanin amact;
uluslararast mahkemelerin devletlerin iklim degisikligiyle ilgili ytkiimliliikleri
hakkindaki danigsma goriislerinin devletlerin iklim degisikligiyle miicadelesine olan
etkilerinin tayin edilmesidir. Calismada, Uluslararasi Deniz Hukuku Mahkemesi ve
Uluslararas1 Adalet Divani’nin incelemeleri ve dokiimanlarinin yani sira konuyla ilgili
literatiirden faydalanilmistir. S6z konusu mahkemeler danigma goriislerine olumlu yanat
vererek konuyu olduk¢a detayli bir bigimde ele almislardir. Calismanin sonucunda,
danigma goriislerinin iklim degisikligi hukuku i¢in mihenk taglart oldugu ve iklim
degisikligi hukukunun geligmesine ¢ok 6nemli katkilar saglayacagi ongoriilmektedir.

Anahtar Kelimeler: eiklim Degisikligi *iklim Degisikligi Damgma Goriisii eiklim
Degisikligi Yargilamalar1 eUluslararasi1 Adalet Divani eUluslararast Deniz Hukuku
Mahkemesi

INTRODUCTION

The discovery that carbon can trap heat dates back to the 1850s," while the claim
that this would lead to climate change by raising average temperatures dates back
to the 1950s.> However, it took many years for states to become more aware’® of

! Mike Hulme, ‘On the Origin of "the Greenhouse Effect’: John Tyndall’s 1859 Interrogation of
Nature’ (2009) 64 (5) Weather 121, 121.

2 Gilbert Norman Plass, ‘The Carbon Dioxide Theory of Climate Change’ (1956) 8 (2) Tellus

140, 140.

United Nations General Assembly, Protection of global climate for present and future

generations of mankind: resolution adopted by the General Assembly, 70th plenary meeting,

6 December 1988, UN Doc A/RES/43/53.
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the environment’ and climate change. At this point, mitigating the negative
effects of climate change has been included in the emergency action plans of
governments.” The United Nations Framework Convention on Climate Change
(UNFCCC), adopted at the 1992 United Nations (UN) Conference on
Environment and Developrnent,6 and entered into force in 1994, encourages
signatory states to reduce greenhouse gas emissions and protect greenhouse gas
sinks.’

States have adopted the 1997 Kyoto Protocol® and the 2015 Paris Agreement’ to
achieve the objectives of the UNFCCC. In this regard, countries have committed
to striving to keep the global temperature increase below 2°C and, if possible,
limit the temperature increase to 1.5°C above pre-industrial levels'® and have set
targets to reduce greenhouse gas emissions to the lowest possible level, aiming
to achieve net-zero emissions by the second half of this century.'' However,
regulatory tools to ensure the achievement of these targets have not been clearly
defined."” Therefore, mechanisms that prioritize the obligations of states are
needed for them to achieve their climate change goals. The most effective
mechanisms to meet this need have been both domestic and international
courts.® Thus, pressure on states has increased.'

United Nations, Report of the United Nations Conference on the Human Environment,
Stockholm, 5-16 June 1972, UN Doc A/CONF.48/14/Rev.1.

United Nations, United Nations Framework Convention on Climate Change, Bali Action Plan,
Report of the Conference of the Parties on its thirteenth session, 3- 15 December 2007, 14
March 2008, UN Doc
FCCC/CP/2007/6/Add.1, 3.

United Nations Conference on Environment and Development, Rio de Janeiro, Brazil, 3-14
June 1992.

United Nations Framework Convention on Climate Change, 1992.

Kyoto Protocol to the United Nations Framework Convention on Climate Change, 1997.
Paris Agreement, 2015.

10 ibid 2 (1)(a) article.

T ibid 4. article.

United Nations General Assembly, Sixty-sixth session, 16th plenary meeting, 22 September
2011, UN Doc. A/66/PV.16, 27.

Sabin Center for Climate Change Law, ‘Climate Change Litigation Databases’
<https://climatecasechart.com/> accessed 17 April 2025.

4 Chiara Sacchi and others v Argentina (UN Committee on the Rights of the Child, 8 October
2021); Maria Antonia Tigre, ‘It Is (Finally) Time for and Advisory Opinion on Climate
Change: Challenges and Opportunities on a Trio of Initiatives’ (2024) 17 (3) Charleston Law
Review 623, 625; Urgenda Foundation v The Netherlands [2015] HAZA C/09/00456689 (24
June 2015); aff’d (9 October 2018) (District Court of the Hague, and The Hague Court of
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Until recently, climate change has not been discussed in international courts.
However, in recent years, calls for climate justice have begun to be heard in both
international human rights courts and international courts."> The study will
examine the advisory opinions issued by the International Tribunal for the Law
of the Sea and the International Court of Justice, which constitute an important
source of international law and play a prominent role in determining the
responsibilities of states.' It will provide information on the legal framework of
the obligations imposed on states regarding climate change. The human rights
dimension has not been included as it requires separate consideration. The
review will address the impact of the consultation opinions on climate change,
and the work will be concluded in line with the expectations following the
opinions.

I. THE ADVISORY OPINION OF THE INTERNATIONAL TRIBUNAL
FOR THE LAW OF THE SEA ON THE OBLIGATIONS OF STATES IN
RESPECT OF CLIMATE CHANGE

The International Tribunal for the Law of the Sea (ITLOS), acting as the court
for the 1982 United Nations Convention on the Law of the Sea (UNCLOS),
which is the most comprehensive and detailed regulation adopted by the
international community to date,'” performs its duties in respect of both

Appeal (on appeal)) (affirmed by the Supreme Court, 20 December 2019); Verein
KlimaSeniorinnen Schweiz and Others v Switzerland App no. 53600/20 (AIHM, 9 April 2024).

Inter-American Court of Human Rights, Request for an Advisory Opinion on the Climate
Emergency and Human Rights Submitted to the Inter-American Court of Human Rights by the
Republic of Colombia and the Republic of Chile, 9 January 2023; Request for an Advisory
Opinion of the International Court of Justice on the Obligations of States in respect of Climate
Change, 12 April 2023; Judgements/Decisions of the European Court of Human Rights
(Careme v France App no. 7189/21(AIHM, 9 April 2024); Duarte Agostinho and Others v
Portugal and Others App no. 39371/20 (ATHM, 9 April 2024); Verein KlimaSeniorinnen
Schweiz and Others v Switzerland (n 14)); Request for an Advisory Opinion submitted by the
Commission of Small Island States on Climate Change and International Law, Advisory
Opinion, International Tribunal for Law of the Sea, 21 May 2024; Inter-American Court of
Human Rights, Advisory Opinion AO-32/25, Requested by the Republic of Chile and the
Republic of Colombia Climate Emergency and Human Rights, 29 May 2025; International
Court of Justice, Obligations of States in respect of Climate Change, Advisory Opinion, 23
July 2025.

In line with the purpose of the study, the decisions examined are limited to the current decisions
of international courts, which have a greater ability to shape international policy, rather than
all decisions issued by courts on the subject.

17" Yusuf Aksar, Teoride ve Uygulamada Uluslararast Hukuk-II (6th edn, Segkin 2021) 32.
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UNCLOS and other treaties that grant it authority.'® The detailed nature of the
provisions governing the Tribunal’s jurisdiction has enabled the ITLOS to move
more swiftly when compared to the difficulties faced by the aforementioned
Human Rights Courts in addressing climate change through specific rights.
However, the Tribunal’s authority to issue advisory opinions is regulated in the
UNCLOS and the Statute of the Tribunal within the framework of the Seabed
Disputes Division.'” However, despite this restrictive provision in UNCLOS and
the Statute of the Tribunal, Article 138 of the Rules of Procedure of the Tribunal
stipulates that the Tribunal may give an advisory opinion on a legal question if
an international agreement relating to the objectives of the Convention
specifically permits an application to the Tribunal for an advisory opinion. At
the same time, Article 21 of the Statute of the Tribunal states that the Tribunal’s
jurisdiction covers all disputes submitted to it in accordance with the
Convention, all applications, and all matters specifically provided for in any
other agreement conferring jurisdiction on the Tribunal. This situation has
created a duality regarding the Tribunal’s ability to give advisory opinions.?

Since the Tribunal’s initial advisory opinion was directed to the Seabed Disputes
Division, there has been no opportunity to resolve this duality.”' However, the
Convention, which permits the Subregional Fisheries Commission to apply to its
own organs, the Ministers’ Conference and the Permanent Secretary, for an
advisory opinion from ITLOS, thereby authorizing ITLOS? the Tribunal found
a way to overcome this obstacle in 2015 by referring to “all matters specifically
provided for in any other agreement conferring jurisdiction upon it” and issued
its first advisory opinion.”* Thus, the winning side of the duality has been that
the Tribunal can provide advisory opinions not only specifically within the
Seabed Disputes Division but also in its own capacity.* Thus, the Tribunal has

18 Hilal Cecanpinar, Uluslararast Deniz Hukuku Mahkemesi: Usul Ve Pratik (1st edn, Adalet
2023) 65-82.

19 United Nations Convention on the Law of the Sea, 1982, 159 ve 191. Madde; Statute of
International Tribunal for the Law of the Sea, 1982, 40. madde.

Selami Kuran and Abdulkadir Giilgiir, ‘Uluslararasi Deniz Hukuku Mahkemesi’nin Danigma
Goriisii Vermeye Iliskin Yarg: Yetkisi’ (2018) 24 (1) Marmara Universitesi Hukuk Fakiiltesi
Hukuk Arastirmalar1 Dergisi 1, 2-3.

Responsibilities and obligations of States with respect to activities in the Area, Advisory
Opinion, 1 February 2011, ITLOS Reports 2011, 10.

Cecanpinar (n 18) 73.

Request for Advisory Opinion submitted by the Sub-Regional Fisheries Commission,
Advisory Opinion, 2 April 2015, ITLOS Reports 2015, 4, para. 54-58.

24 Kuran and Giilgiir (n 20) 14.

20

21

22

23
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opted for a liberal stance on issuing advisory opinions. This stance has reassured
some states affected by climate change, and opinions have been requested from
the Tribunal.”® The Tribunal concluded the eagerly awaited request on May 21,
2024.% In this regard, the Tribunal’s approach to the matter will be examined in
detail below.

1. Request for an Advisory Opinion submitted by the Commission of Small
Island States on Climate Change and International Law

Island states, which contribute the least to the problem of climate change but face
the greatest burden, including extreme weather events, coral bleaching, loss of
marine biodiversity through fishing, and the risk of state collapse, have decided
to take collective action in the face of this existential threat and international
inaction.”’ In this context, on the eve of the 2021 United Nations Climate Change
Conference, they decided to establish the Commission on Small Island States on
Climate Change and International Law (COSIS) and concluded an Agreement.?®

According to Article 1(3) of the Agreement:

“The mandate of the Commission shall to be promote and contribute to the
definition, implementation, and progressive development of rules and
principles of international law conserning climate change, including, but
not limited to, the obligations of States relating to the protection and
preservation of the marine environment and their responsability for injuries
arising from internationally wrongful acts in respect of the breach of such
obligations.”

Again, article 2(2) of the Agreement is as follows:

“Having regard to the fundamental importance of oceans as sinks and
reservoirs of greenhouse gases and the direct relevance of the marine
environment to the adverse effects of climate change on Small Island
Developing States, the Commission shall be authorized to request advisory
opinions from the International Tribunal for the Law of the Sea (“ITLOS”)

25 Request for an Advisory Opinion submitted by the Commission of Small Island States on
Climate Change and International Law, Request, 12 December 2022.

26 Request for an Advisory Opinion submitted by the Commission of Small Island States on
Climate Change and International Law (n 15).

27 Commission of Small Island States on Climate Change and International Law, ‘About COSIS’
<https://www.cosis-ccil.org/about> accessed 30 January 2025.

28 Agreement for the establishment of the Commission of Small Island States on Climate Change
and International Law, 31 October 2021, Antigua and Barbuda and Tuvalu were the founders
of the Agreement, and subsequently Palau, Niue, Vanuatu and Saint Lucia became parties,
respectively.
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on any legal question within the scope of the 1982 United Nations
Convention on the Law of the Sea; consistent with Article 21 of the ITLOS
Statute and Article 138 of its Rules.”

As can be seen, the Agreement specifically grants authority to the ITLOS, and
the Tribunal’s jurisdiction falls within the scope of the ITLOS’s authority, as it
covers all disputes submitted to it under the Agreement, all applications, and all
matters specifically mentioned in any other agreement granting jurisdiction to
the Tribunal.”’

Based on these authorizations, the Commission decided at its third meeting held
on August 26, 2022, to request an advisory opinion from the ITLOS by
unanimous vote of its members.*’ Accordingly:

“States Parties to the UNCLOS, including those covered under Chapter
XII; 1) Prevent, reduce, and control marine environmental pollution related
to harmful effects caused by or likely to be caused by climate change,
including ocean warming, sea level rise, and ocean acidification resulting
from anthropogenic greenhouse gas emissions released into the
atmosphere; and ii) to clarify what specific obligations exist to protect and
preserve the marine environment from the effects of climate change,
including ocean warming, sea level rise, and ocean acidification.”!

Considering that most climate change lawsuits are initiated, encouraged, and
supported by non-governmental organizations (NGOs), activists (including
lawyers), and other civil society groups, it is clear that domestic courts are at the
forefront, except for the recent lawsuits we have addressed in the context of our
work on climate change.’* At the same time, the mechanism for applying to
international courts, as mentioned in the ITLOS’s advisory opinion, has also
been through the actors mentioned above and has not been initiated by states.*?
However, COSIS took a different approach and entered into an agreement solely

2 International Tribunal for the Law of the Sea, ‘International Agreements Conferring
Jurisdiction on the Tribunal’ (List of Agreements)
<https://www.itlos.org/en/main/jurisdiction/international-agreements-conferring-jurisdiction-
on-the-tribunal/> accessed 30 January 2025.

30" Commission of Small Island States on Climate Change and International Law, ‘Cosis 2022
Annual Report’ October 2022 1, 15.

31" Request for an Advisory Opinion submitted by the Commission of Small Island States on
Climate Change and International Law (n 25) 2.

32 Joana Setzer and Catherine Higham, ‘Global Trends in Climate Change Litigation:2022
Snapshot’ (2022) London School of Economics and Political Science Policy Report 1, 9.

33 Alina Miron, ‘COSIS Request for an Advisory Opinion: A Poisoned Apple for the ITLOS?’
(2023) 38 (2) International Journal of Marine and Coastal Law 1, 3.



States’ Obligations on Climate Change in International Court Advisory Opinions:
682 Hope in the Face of Adversity

to obtain an advisory opinion from ITLOS.** This move was prepared by lawyers
well-informed about the liberal interpretation given by the ITLOS, mentioned
above, regarding the request of the Subregional Fisheries Commission
concerning its advisory authority.*® Furthermore, it may encourage them to enter
into a new agreement to seek an advisory opinion from the ITLOS on a matter
covered by an agreement that does not grant such jurisdiction to states.*

Given the lack of a clear legal basis for the Court’s authority to issue advisory
opinions in UNCLOS, concerns have been raised about the risk of the legitimacy
of future ITLOS advisory opinions being questioned.’” However, bringing these
issues to the fore through applications has also been one of the best ways not
only to provide legal guidance but also to exert a certain amount of moral
pressure on states to take these questions more seriously.*® Ultimately, although
not in the same legal capacity, ITLOS has the authority to issue advisory
opinions, similar to the International Court of Justice (ICJ). It is reasonable for
ITLOS, like the ICJ, to reject a request only if compelling reasons exist, without
considering the underlying reasons and arguments behind the request.*’
However, given the structure of COSIS, the scope of its advisory authority under
the Agreement, and the fact that states are not involved in preparing the draft
questions submitted to the Tribunal, the Tribunal was expected to provide a
substantive response to the admissibility claims when determining its authority
in its advisory opinion.* Although COSIS’s request has been likened to a
poisoned apple,*' the reasoning behind the request is commendable and has made
it possible to obtain a highly detailed advisory opinion from an international
court on climate change.
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2. The International Tribunal for the Law of the Sea’s Assessment of the
Advisory Opinion Requested by the Commission

In the Advisory Opinion requested by the ITLOS Small Island States
Commission on Climate Change and International Law - hereinafter referred to
as the Advisory Opinion - the Tribunal, while exceeding its jurisdiction, has
indicated that it has jurisdiction in three areas, making frequent reference to the
Advisory Opinion requested by the Subregional Fisheries Commission: i) All
“disputes” submitted to the Tribunal under the Convention; ii) All ‘applications’
submitted to the Tribunal under the Convention; and iii) All “matters”
specifically provided for in any other agreement conferring jurisdiction on the
Tribunal.*> The Tribunal stated that the mere use of the term “all matters” does
not in itself confer advisory jurisdiction on the Tribunal, but that such jurisdiction
must be specifically provided for in the agreement. Pursuant to Article 21 of the
Statute, the Tribunal noted that the “other agreement” by which the parties
conferred such jurisdiction on the Tribunal was the “other agreement.” When the
“other agreement” grants the Tribunal advisory jurisdiction, the Tribunal has the
authority to exercise this jurisdiction in respect of “all matters” specifically
provided for in the “other agreement.” Therefore, the substantive legal basis for
the Tribunal’s advisory jurisdiction is Article 21 of the Statute and the COSIS
Agreement.* The Tribunal determined that Article 138 of UNCLOS does not
provide a legal basis for granting the Tribunal the authority to issue advisory
opinions but rather establishes the preconditions for issuing advisory opinions.
After a thorough examination, the Tribunal concluded that it has the authority to
assess the request.44

The Tribunal has also defined the limits of its discretion in providing advisory
opinions. It has determined that the Small Island States Commission on Climate
Change and International Law is competent to request such an opinion and that
there is no reason why it should not provide an advisory opinion. Some have
argued that the Commission did not seek guidance on its own conduct in this
case, but rather sought clarity on the obligations of States Parties to the
Convention regarding the protection and preservation of the marine

42 Statute of International Tribunal for the Law of the Sea, 21. Madde; Request for an Advisory
Opinion submitted by the Commission of Small Island States on Climate Change and
International Law (n 15) para. 85.

Request for an Advisory Opinion submitted by the Commission of Small Island States on
Climate Change and International Law (n 15) para. 84-89.

4 ibid para. 93-109.
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environment, and that the request contained broad, abstract, and general
questions, requiring the Tribunal to carefully consider the parameters of its
judicial function. However, the Tribunal considered that the questions in the
request were quite clear and specific, that sufficient information and evidence
had been provided to support the findings, and, aware that climate change is
recognized internationally as a common concern of humankind, interpreted and
applied the provisions of the Convention , particularly its provisions on the
protection and preservation of the marine environment, and other relevant rules
of international law, to clarify and provide guidance on the specific obligations
of the Contracting Parties to the Convention.*

As can be seen, it would not be wrong to say that the Tribunal provided a
substantial response to the admissibility claims. Instead of adopting the
restrictive approach*® of some authors regarding the provision of advisory
opinions, the ITLOS chose to clarify the legal issues required by climate change
for maritime law, opting not to narrowly interpret the advisory function*’ and
continuing its path by striving to elevate it.*® At the same time, while undertaking
this expansion, it has also addressed the fundamental aspects that it was unable
to detail sufficiently in the Advisory Opinion Requested by the Subregional
Fisheries Commission, turning the situation into an opportunity.*’

After clarifying the issue of jurisdiction, the Tribunal addressed the scope of the
legal issues to be applied and provided separate answers to the questions for

45 ibid para. 110-122.

46 Benoit Mayer, ‘International Advisory Proceedings on Climate Change’ (2023) 44 (1)
Michigan Journal of International Law 41, 42; Massimo Lando, The Advisory Jurisdiction of
the International Tribunal for the Law of the Sea: Comments on the Request for an Advisory
Opinion Submitted by the Sub-Regional Fisheries Commission (2016) 29 (2) Leiden Journal
of International Law 441, 441; Rozemarijn J. Roland Holst, ‘Taking the Current When It
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Change’ (2023) 32 (2) Review of European, Comparative & International Environmental Law
217, 217-218; Tanaka (n 36) 208; Tom Ruys and Anemoon Soete, ‘Creeping’ Advisory
Jurisdiction of International Courts and Tribunals? The Case of the International Tribunal for
the Law of the Sea (2016) 29 (1) Leiden Journal of International Law 155, 155.
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which advisory opinions were requested.® The Tribunal found that the first
question referred to the obligations under the Convention to prevent, reduce, and
control marine pollution resulting from or likely to result from the adverse effects
of climate change and ocean acidification caused by anthropogenic greenhouse
gas emissions, but that it was framed on the assumption that these obligations
necessarily apply to climate change and ocean acidification, and therefore
examined this assumption first.’' ITLOS has identified three cumulative criteria
for an act to constitute pollution of the marine environment as defined in the
Convention: i) it must involve a substance or energy; ii) this substance or energy
must be introduced into the marine environment directly or indirectly by humans;
and iii) such introduction must cause or be likely to cause harmful effects.’? The
Tribunal, which examined the criteria in question in considerable detail,*®
concluded that anthropogenic greenhouse gas emissions cause pollution of the
marine environment.>*

ITLOS examined in considerable detail the specific obligations of the
contracting states to prevent, reduce, and control pollution of the marine
environment.”> The Tribunal concluded that the Contracting States to the
Convention have “special obligations to take all necessary measures” to prevent,
reduce, and control marine pollution caused by anthropogenic greenhouse gas
emissions, in accordance with Article 194/1, and to harmonize their policies in
this regard. The Tribunal concluded that the standard of this obligation is “strict,
“ given the high risk of serious and irreversible damage to the marine
environment caused by such emissions.’® ITLOS also noted that Article 194(2)
imposes a specific obligation on the Contracting Parties in the context of
transboundary pollution, but acknowledged that the standard applicable to this
obligation may be “stricter” than that applicable to Article 194(1).”” The
Tribunal, frequently referring to the UNFCCC, the Paris Agreement, and the

%0 Gokhan Candogan, ‘ITLOS (Uluslararasi Deniz Hukuku Mahkemesi) Iklim Degisikligi
Goriigiinii Agikladi; Sera Gazi Salimlar1 Deniz Cevresinin Kirlenmesidir’ (Ustad Dergisi, 21
May 2024) <https://ustaddergi.com.tr/itlos-iklim-degisikligi/> accessed 7 February 2025.
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United Nations Convention on the Law of the Sea on the Conservation and
Sustainable Use of Marine Biological Diversity of Areas beyond National
Jurisdiction, in order for the contracting states to fulfill this specific obligation;
1) enacting appropriate laws and regulations; ii) cooperating in the formulation
and elaboration of rules, standards, and recommended practices and procedures
based on scientific knowledge, and establishing scientific criteria; iii)
monitoring, publishing reports, and conducting environmental impact
assessments as a means of addressing marine pollution; and iv) publish the
results obtained from monitoring the pollution risks or effects arising from such
emissions or forward them to the competent international organizations for
publication.™®

After answering the first question, the Tribunal moved on to the second question,
stating that this question was related to the first question and referring to its
answers to the first question in its analysis. The ITLOS stated that part of the
answer to the second question had been given in the first question, emphasizing
that the second question was more comprehensive than the first question, and set
out to identify obligations not covered in the first question.’® ITLOS concluded
that the Agreement imposes a general obligation on the contracting states to
protect and preserve the marine environment. It stated that this obligation applies
to all marine areas and can be invoked to combat any degradation of the marine
environment, including the effects of climate change such as ocean warming, sea
level rise, and ocean acidification.®* ITLOS emphasized that the obligation may
also include restoring marine habitats and ecosystems in cases where the marine
environment has been degraded, and stated that states are under an obligation to
ensure compliance with these measures not only within their own jurisdiction
but also by non-state actors under their control.®’ The Tribunal noted that the
Contracting Parties have a special obligation to protect threatened species and
that, within the framework of their obligations to protect and preserve, they are
responsible for reaching agreements, cooperating, and consulting in good faith.%
In the conclusion section, the Tribunal emphasized that it had reached a
unanimous decision both regarding the authority to issue an advisory opinion
and regarding the answers to the questions submitted in the request for an

58 ibid para. 259-367.
%9 ibid para. 369-372.
60 ibid para. 386-387.
61 ibid para. 388-400.
2 ibid para. 401-436.
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advisory opinion, and concluded the case by briefly summarizing the answers to
the questions.®

The 153-page advisory opinion, which was presented by ITLOS President Albert
Hoffmann at the ITLOS headquarters on May 21, 2024, is undoubtedly quite
detailed and serves as a guide both for the obligations of states and for the new
advisory opinion issued by the ICJ.** The Tribunal, having accepted that the
obligations under other treaties relating to climate change do not preclude the
imposition of obligations under UNCLOS and having listed specific obligations,
it appears likely that the obligations set out in the advisory opinion will have an
effect even on states that are not parties to the Convention, as most of its
provisions are considered part of customary international law.*

The Tribunal stated that the standard of due diligence is strict but gave no
indication other than that a cautious approach should be taken regarding the
strictness of the standard in question. For this reason, the uncertainty of the
standard of special obligation regarding due diligence creates the dangers of both
excessive breadth and insufficient coverage.®® As Cheigh rightly pointed out, we
also found it useful to review the Advisory Opinion issued by ITLOS’s Seabed
Disputes Division.”” In its Advisory Opinion on the Responsibilities and
Obligations of States Sponsoring Persons and Entities with Respect to Activities
in the Area, the Chamber stated that the duty of care is not a result-based
obligation but a conduct-based obligation, and accepted that it entails the
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obligation to use adequate means to achieve the required result, to exercise the
best possible effort, and to do the best one can.%®

The content of the duty of care cannot be clearly defined due to the nature of the
matter, because measures considered sufficiently diligent at a given moment may
not be sufficiently diligent in light of new scientific or technological knowledge.
For this reason, the duty of care is a concept that can change over time.*’
However, the Tribunal’s reference in its Advisory Opinion requested by the
Small Island States Commission on Climate Change and International Law to
the precautionary principle familiar from environmental law regulations
regarding the standard of diligence may be considered a guiding element, even
if it is not explanatory.”’ The precautionary principle, which is considered a
broader concept than the obligation not to cause transboundary environmental
damage, as it extends to environmental damage within the state’s own
jurisdiction,”" even if scientific evidence regarding the likelihood and severity of
the effects of activities causing harm is insufficient, it will be argued that the
state’s obligation arises under the assumption that the precautionary principle is
accepted as a threshold for a “strict” standard.’

Another source that can be referred to within the framework of the strict standard
is the Draft Articles on the Prevention of Transboundary Harm from Hazardous
Activities, adopted by the International Law Commission in 2001.7* Article 1 of
the Draft Provisions accepts that the existing provisions shall apply to activities
that are not prohibited by international law but carry the risk of causing
significant transboundary harm due to their physical consequences.’ Even if the
activity itself is not prohibited, this acceptance that the state can be held liable
for damage that causes cross-border harm has not been easily reached and has
been widely debated in preparatory work and doctrine. However, the regulation
is quite instructive in terms of risk management, as it allows a state likely to be
affected by an activity involving risks that cause transboundary harm to request
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that the source state comply with its obligation to prevent such harm, regardless
of the legality of the activity.”” If the duty of care included in the Advisory
Opinion on the regulation in question becomes the standard, states may become
liable even for acts not prohibited by international law.”® As a progressive
interpretation, considering that the Advisory Opinion imposes an obligation on
states to ensure compliance with these measures not only within their own
jurisdiction but also by non-state actors under their control, states’ attempts to
evade this obligation by transferring their own emission-intensive activities to
third states may also give rise to liability under the principle of participation.”’

Although some argue that the Tribunal has refrained from drawing on human
rights law despite consulting numerous external sources in its interpretation of
the Convention,”® we consider that ITLOS has sufficiently consulted the sources
to which it can naturally refer. Although advisory opinions do not have binding
force, they are capable of influencing future Tribunal decisions and ongoing
climate cases.” It has been accepted that the advisory opinions of the ITLOS
cannot be disregarded because they are not binding and have legal effect.*® For
this reason, it is clear that the Advisory Opinion will establish a new reference
point for legal discourse.®' The opinion is not only relevant to the situation at
hand, but also has the potential to serve as a remedy that can improve the
situation for all countries suffering from marine environmental damage and
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pollution caused by climate change and greenhouse gas emissions,*” and it
constitutes a significant driving force at both the global and national levels.®

II. THE INTERNATIONAL COURT OF JUSTICE ADVISORY
OPINION ON THE OBLIGATIONS OF STATES IN RESPECT OF
CLIMATE CHANGE

Acting as the primary judicial organ of the UN, the ICJ is one of the main actors
shaping the discipline of international law. The procedure to be followed
regarding advisory opinions is set out in the UN Charter.** The bodies authorized
to request an opinion from the Court on any legal question are the UN General
Assembly and the UN Security Council.*® To date, the Council has been asked
for advisory opinions on 29 matters and has responded to these requests, which
vary considerably in content® With the exception of the advisory opinion
examined in this study,*’ the Court’s other advisory opinions do not contain any
assessments that directly address environmental rights or climate change or that
could form a roadmap on these issues.*® However, there is no doubt that the Court
may make any assessment on these matters in accordance with the general rule
of authority granted to the Security Council and the General Assembly.* Indeed,
the Court’s stance in its recent advisory opinion on climate change also supports
this position.”

The advisory opinion that the ICJ plays a key role in climate change was
expressed long before it was issued.’’ It should be noted that the fact that the
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Court did not make an assessment within the framework of its advisory opinion
on the decision under review does not mean that it did not make an assessment
within the scope of contentious proceedings. There are many decisions in which
the ICJ has contributed indirectly or directly to environmental law.”* The Court
has made important findings regarding the status of environmental impact
assessments under international law in the 2010 Case concerning the Pulp Mills
on the River Uruguay, in which Argentina filed a complaint against Uruguay.”
Although not directly related to climate change, the 2018 case brought by Costa
Rica against Nicaragua, Nicaragua’s Activities in the Border Region, which was
the first decision to award compensation for environmental damage by
addressing carbon sequestration and air quality degradation, also contains
fundamental assessments that can be applied to climate change.”* Although
contentious judicial proceedings are important, most of the developments in
international environmental law—particularly international climate change
law—have taken place in the realm of negotiation rather than adjudication,
through the development and elaboration of multilateral agreements and soft law
instruments.”> However, recent decisions by the ITLOS, the ICJ, and human
rights courts have changed this trend.”®

The first statement regarding the submission to the Court concerning climate
change came from Palau President Johnson Toribiong. In 2011, during the
regular session of the UN General Assembly, Toribiong announced that, in an
environment where rising sea levels caused by greenhouse gas emissions
threatened to submerge the islands, Palau and the Marshall Islands would request
an advisory opinion on the effects of climate change.’” Palau’s statements have
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been supported” at international conferences and reiterated in a decision adopted
at the 2016 World Conservation Congress of the International Union for
Conservation of Nature.”” However, states have not put this idea into action.'®
At the same time, the reluctance of countries with high levels of greenhouse gas
emissions to go to the Court has remained an intellectual barrier to bringing the
issue to contentious litigation.'"!

Palau’s statement on advisory opinions has inspired final-year law students at
the University of the South Pacific’s Vanuatu Campus, leading them to
undertake a curriculum-independent project in their environmental law course.
In this vein, they first discussed the most productive legal action that Pacific
Island states could initiate within the framework of international law, and second,
they prepared a two-stage plan consisting of letters and a briefing aimed at
persuading the leaders of the Pacific Islands Forum. When Pacific Island leaders
failed to give the students sufficient consideration in 2019, the students did not
give up and formed an organization called “Pacific Island Students Fighting
Climate Change, “ which quickly turned into a global youth campaign for the
ICJ’s climate change position. Ultimately, government administrations also
supported this movement created by young people.'” Led by Vanuatu, Pacific
states have decided to request that an advisory opinion on the obligations of
states regarding climate change be submitted by the ICJ at the 77th session of
the UN General Assembly in 2023, following internal negotiations and
consultations with the UN.'” The General Assembly decided to seck an advisory
opinion on March 29, 2023.'" The request was submitted to the Court without
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delay on April 12, 2023.'% The much-anticipated advisory opinion was released
on July 23, 2025.'° The request in question, expectations from the Court, and
the Court’s approach to the matter will be examined in detail below.

1. Request for an Advisory Opinion on the Obligations of States in respect
of Climate Change

Vanuatu’s stance on the possibility of obtaining consultative status began in
2018. It supported the student movement that began in its own country at the
50th Pacific Islands Forum held in Tuvalu on August 13-16, 2019, and raised the
issue of requesting consultative status.'” Vanuatu Prime Minister Bob
Loughman, supported by the student movement and lawyers in his country,
raised the possibility of a question being asked at the 76th session of the UN
General Assembly in 2021 regarding the duty of states to protect the rights of
current and future generations against the negative effects of climate change.'*®
Ultimately, the decision to seek an advisory opinion from the UN General
Assembly as a result of these promising initiatives set a precedent in UN history,
and all UN member states accepted the decision.'®”

The questions for which an advisory opinion is requested from the ICJ are as
follows: In particular, the UN Charter, the International Covenant on Civil and
Political Rights, the International Covenant on Economic, Social and Cultural
Rights, the UNFCCC, the Paris Agreement, UNCLOS, the duty to exercise due
diligence, the rights recognized in the Universal Declaration of Human Rights,
the principle of preventing serious damage to the environment, and the obligation
to protect and preserve the marine environment, a) What are the obligations of
States, under international law, to ensure the protection of the climate system and
other parts of the environment from anthropogenic greenhouse gas emissions for

Court of Justice on the Obligations of States in Respect of Climate Change, 4 April 2023, UN
Doc A/RES/77/276.

Request for an Advisory Opinion of the International Court of Justice on the Obligations of
States in respect of Climate Change (n 15).

International Court of Justice, Obligations of States in respect of Climate Change (n 15).
Forum Communique, Fiftieth Pacific Islands Forum, Funafuti- Tuvalu, 13-16 August 2019,
para. 16.

Bob Loughman, Prime Minister of Vanuatu in United Nations General Debate, 76th Session
on 25 September 2021 <https://webtv.un.org/en/asset/k1g/klgrmwnykh> accessed 13 March
2025.
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present and future generations? and b) Are the actions and omissions of States
that cause significant damage to the climate system and other parts of the
environment in accordance with the obligations; i) States, including developing
small island States that are particularly vulnerable to or affected by the adverse
effects of climate change due to their geographical conditions and level of
development, and ii) The peoples and individuals of present and future
generations affected by the adverse effects of climate change?''’ Expectations
regarding the Court’s answers to these questions have been quite intense. The
Court’s assessment, which is still very recent, will be examined in detail below
based on expectations and outcomes.

2. The International Court of Justice’s Assessment of the Advisory
Opinion Requested by All Member States of the United Nations

Following the request for an advisory opinion to the Court, the President of the
Court issued a decree on April 20, 2023, explaining the judicial process
envisaged for states and organizations to submit written statements.''' Due to the
high level of participation by states and organizations, the Court extended the
deadline for written statements three times.''? It was announced that the public
hearings would begin on December 2,'"* and the hearings were held with a busy
schedule between December 2 and 13, 2024.'" During this process, an
unprecedented number of participants''> submitted 91 written statements and 62
written comments to the Court’s registry.''® During the hearings, 96 states and
11 international organizations made oral statements.''’

On the final day of the hearings, the judges posed four questions to the
participants that must be answered within a week: 1) Judge Cleveland asked what

110 Request for an Advisory Opinion of the International Court of Justice on the Obligations of
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T The International Court of Justice, Press Release, No. 2023/21, 25 April 2023.

12 The International Court of Justice, Press Release, No. 2023/44, 9 August 2023; The
International Court of Justice, Press Release, No. 2023/75, 19 December 2023; The
International Court of Justice, Press Release, No. 2024/49, 31 May 2024.

113 The International Court of Justice, Press Release, No. 2024/61, 16 August 2024.

114 The International Court of Justice, Press Release, No. 2024/76, 2 December 2024.

115 Niliifer Oral, ‘ICJ Climate Change Advisory Opinion: Noteworthy Trends’ (International
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specific obligations, under international law, states producing fossil fuels within
their jurisdiction have, if any, to protect the climate system and other parts of the
environment from anthropogenic greenhouse gas emissions; ii) Judge Tladi
asked whether, in interpreting Article 4 of the Paris Agreement, Article 31 (3) of
the Vienna Convention on the Law of Treaties, and whether this has any effect
on the “purpose and objective” of the Paris Agreement and, more generally, the
purpose and objective of the climate change agreement framework, and if so,
what that effect is; iii) Judge Aurescu considered the legal content of the right to
a clean, healthy, and sustainable environment in international law and its
relationship with other human rights deemed relevant to the advisory opinion;
and iv) Judge Charlesworth asked about the legal significance of certain states’
declarations, made when acceding to the UNFCCC and the Paris Agreement, that
no provision of these agreements can be interpreted as being inconsistent with
general principles of international law or with any claim or right to compensation
or liability arising from the adverse effects of climate change.''®

A record number of participants responded to the questions, with 61 states and 6
international organizations submitting written replies.''” Considering the written
submissions, hearings, and responses provided after the hearings, four legal
issues come to the fore: i) the scope of the advisory opinion, ii) the principle of
preventing transboundary harm, iii) whether human rights law imposes
extraterritorial jurisdiction, and iv) the relationship between international
liability law and breaches of obligations related to climate change.'?

The hearings were recorded verbatim, and the Court announced that it would
begin deliberations and announce its advisory opinion in a public session.'*' The

118 Tnternational Court of Justice, Verbatim Record on the Obligations of States in respect of
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Court announced its final opinion on July 23, 2025, as'* expected.'”® The
unanimous opinion'** was the fifth unanimous advisory opinion issued by the
Court in its approximately 80-year history.'*® The Court’s stance on the matter
has generated great satisfaction, and the immense scale of the trial process has
further amplified the enthusiasm surrounding this issue.'?® The opinion that this
marks an irreversible turning point on the path to a historic victory'?” and climate
justice has been claimed to have ended the era of climate immunity.'?®
Describing climate change as an “urgent and existential threat”'?’ the Court drew
heavily on the work of the Intergovernmental Panel on Climate Change (IPCC)
in its opinion."** A significant portion of the opinion is devoted to clarifying a
comprehensive section of primary obligations'®' and including the
responsibilities of states,'*? fundamental questions arising from the distinctive
aspects of climate change are also addressed.'** Given the intensity of the
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proceedings and the recent nature of the decision, the examination of the
advisory opinion will proceed based on expectations and the Court’s assessment.

The Court rarely rejects requests for advisory opinions and prefers a narrow
interpretation in this regard."** Given the broad scope of the UN General
Assembly’s authority to request, it is not considered possible that the advisory
opinion would result in inadmissibility.'*> The Court also supported this stance
with its actions and ultimately ruled in this direction.'*® First, addressing the
chronology of the process,'*” the Court stated that it is authorized to provide
advisory opinions on legal matters by referring to the relevant articles of the UN
Charter, and that the questions addressed to it were legal matters.'*® The Court,
deciding that it had jurisdiction because the questions were of a legal nature,'*’
emphasized that this did not impose any obligation on it to give an advisory
opinion and stated that it had discretion in this regard.'*” However, the Court
stated that it would refrain from exercising its judicial authority unless there were
compelling reasons, taking into account the general interests of the UN, and
declared that it would exercise its judicial authority, stating that the request in
question did not constitute compelling reasons.'*!

It is thought that one of the difficulties the Court is expected to encounter when
answering the requested questions will be the issue of the scope within which
these questions will be evaluated.'** Because the question of whether states’
climate-related obligations stem solely from climate agreements, i.e., whether
they constitute lex specialis, or whether they also derive from other sources of
international law, including the fundamental principles of environmental law,
will lead to significant differences depending on the opinion taken.'*’ The

2025) <https://www.ejiltalk.org/state-responsibility-in-the-icjs-advisory-opinion-on-climate-
change/> accessed 30 July 2025
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presentations made to the Court reflected two opposing views regarding the legal
basis to be considered: (i) a narrower view focused solely on the UNFCCC and
the Paris Agreement, and (ii) a broader view extending applicable law beyond
climate agreernents.144 Germany,145 USA,"UK,'*” China,'*® The Scandinavian
countries consisting of Denmark, Finland, Iceland, Norway ve Sweden,'* Some
countries, including Kuwait,'>® Russia,’”! Saudi Arabia'>’ are among those
advocating a narrower view while other countries, including Antigua ve
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Barbuda,'>* Barbados,'** Belize,'> Bolivia,'** Colombia,"*” Kenya,'*® Samoa'*’
and Vanuatu'®’ have opted for a broad interpretation. As can be seen, developed
countries generally defend a narrower view, while developing countries defend
a broader view.'®! However, when evaluated statistically, an overwhelming
majority—66% versus 17%—sided with the broader view.'®

Before the opinion was issued, it was argued that the broader view had more
weight, considering that the ITLOS, when interpreting UNCLOS, rejected'®® the
interpretation of the Paris Agreement as lex specialis in terms of the effects of
climate change on the oceans.'® The choice of states has also supported this
claim.'®® Before evaluating this claim, the Court examined the scope of the
questions directed at it by referring'®® to scientific reports on climate change.'®’
In answering the first question posed to him—what obligations states have, under
international law, to ensure that the climate system and other parts of the
environment are protected from anthropogenic greenhouse gas emissions for
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present and future generations—he assessed lex specialis claims in the context
of applicable law.'®®

The Court UN Charter, climate change agreements, UNCLOS, other
environmental agreements, international human rights law, and customary law
principles such as the principle of non-harming, the principle of cooperation for
environmental protection, the principle of equality, and the polluter pays
principle have broadened the scope of applicable law considerably.'® The ICJ
has provided a simple and effective approach to answering the question of
whether the set of rules contained in climate change treaties, which it states is an
interpretative principle of lex specialis, generally takes precedence over other
rules of international law. Referring to the International Law Commission’s
Atrticles on Liability, the Court stated that for the principle to apply,'”’ it is not
sufficient for the same subject matter to be addressed by two provisions; there
must be a clear intention between them indicating an actual inconsistency or that
one provision excludes the other.'”! The Court found that there was no actual
inconsistency between the provisions of the climate change agreements and other
international legal rules and principles that could be relevant to the answer to the
first question. It also stated that the parties to the climate change agreements did
not demonstrate a clear intention to replace other potentially applicable rules or
principles.'” The Court stated that there was no intention or indication that
climate change agreements excluded international customary law or other treaty
rules relating to environmental protection, or that only their own rules relating to
climate change law should apply.'” For all these reasons, the Court ruled that
the claim that climate change treaties must be valid on their own cannot be
accepted and that, in accordance with the lex specialis principle, climate change
treaties do not generally preclude other rules of international law.'"

The proceedings have demonstrated that there is consensus among states on the
existence of a number of international environmental law principles, including

168 ibid. para. 162-171.
169 ibid para. 115-161.
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precaution, non-damage, prevention of transboundary harm, and the polluter
pays principle.'” Although the issue of transboundary harm remains
insufficiently addressed in international law and practice,'’® no State has argued
before the Court that the principle of prevention of transboundary harm or a
similar duty of care is not part of customary international law. However, the key
issue during the proceedings has been whether the principle of preventing
transboundary harm should be extended to cover anthropogenic greenhouse gas
emissions. This is because the broad applicability of the principle of
transboundary harm would result in the obligation to reduce and mitigate
greenhouse gas emissions being applicable to all states, independently of the
Paris Agreement.'”” In its advisory opinion, the ITLOS has chosen to interpret
UNCLOS broadly.'™ Regarding the applicability of the principle of preventing
transboundary harm to anthropogenic greenhouse gas emissions, detailed
arguments have been presented by states, and the Court is expected to provide a
broad interpretation.'”® Additionally, the Court’s detailed consideration of the
primary obligations in its opinion has been an unexpected yet highly welcomed
outcome and has been described as the most significant development in
international climate law since the adoption of the Paris Agreement.'*

The Court did not merely discuss the principles governing environmental law
and the obligations arising from these principles, but also provided a fairly broad
assessment of both the applicable law and the obligations.'®' Obligations are
grouped under five headings: a) States’ obligations under climate change
agreements ;'** b) The obligations of States under customary international law
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relating to climate change;'® c) The obligations of States under other
environmental agreements ;'** d) The obligations of States under the law of the
sea and matters related to the law of the sea '* and e) The obligations of States
under international human rights law ."*® The ICJ stated that the matter under
legal examination concerned specific conduct constituting the cause of climate
change, namely acts or omissions.'®” For this reason, the obligations in question
have been evaluated in the same manner.'® The Court has established that the
primary temperature target agreed upon by the parties under the Paris Agreement
to limit the global average temperature increase is the 1.5°C threshold'®® and The
reduction obligations of states are based on this acceptance. Therefore,
governments will be subject to the 1.5°C threshold as the baseline for all
obligations imposed on them.'*’

The Court emphasized that mitigation obligations under Article 4 of the
UNFCCC cannot be fulfilled solely by adopting a policy and taking
corresponding measures.'”' Similarly, the Court stated that the preparation,
submission, and maintenance of the Nationally Determined Contribution (NDC),
which represents each country’s efforts to reduce national emissions and adapt
to the effects of climate change, is not sufficient in itself to fulfill the obligations
under the Paris Agreement. The content of the NDCs, prepared at the discretion
of the countries, is important in determining compliance. The Court has stated
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that the content of each country’s NDC will vary but must represent: 1) progress
compared to the previous one; ii) reflect the highest possible target; iii) draw on
the results of the global stocktake; iv) be sufficiently transparent; and v) be of a
nature that can contribute sufficiently to achieving the temperature target.'"?
Therefore, it is clear that states’ mitigation obligations are substantive, not
merely procedural.'”

The Court has opted for a broad interpretation, accepting that in matters of
transboundary harm, states must assess the potential cumulative effects of their
actions and of activities planned under their jurisdiction or control.'”* The ICJ
has also adopted a similar stance on the issue of non-infringement,
acknowledging that the risk of significant harm to the climate system may stem
from the cumulative effects of various human activities. The Court stated that,
unlike examples of transboundary harm, this risk is inherent in the nature of
anthropogenic climate change and is the result of activities carried out within the
jurisdiction or control of all states. In such a case, it is not a specific emission
activity that poses a risk of significant harm to the climate system, but rather the
sum of all activities that contribute to anthropogenic greenhouse gas emissions
over time. The Court clarified that this does not mean that individual behaviors
causing emissions do not give rise to an obligation to prevent transboundary
harm, even if the activity in question is environmentally insignificant on its own.
It clearly stated that, although this may be difficult to determine, each state will
be held responsible in proportion to its contribution.'*®

The ICJ, taking its obligations a step further, has reminded that in the case of an
industrial activity affecting a transboundary shared resource, if a party fails to
conduct an environmental impact assessment of activities that may have an
adverse effect, it will be deemed to have failed to fulfill its duty of care and its
duty of diligence and prevention. The Court has accepted that, in such situations,
conducting an environmental impact assessment is now an obligation under
general international law, and that this obligation applies not only to industrial
activities but also to proposed activities that could have an adverse impact in a
transboundary context.'” In other words, while recognizing that the cumulative
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and dispersed nature of greenhouse gas emissions may pose certain challenges
in risk assessment, the ICJ has stated that all states are under an obligation to
regulate and conduct environmental impact assessments, particularly with regard
to the proposed significant individual activities.'”” The Court’s message is clear:
obligations arising from climate change are not optional obligations; they are
legal, substantive, and enforceable obligations.'*®

Another noteworthy section of the Court’s opinion concerns the relationship
between climate change and human rights.'” Whether human rights recognized
due to climate change will be subject to extraterritorial jurisdiction is among the
questions awaiting the Court’s response.””’ In court proceedings, most states
have emphasized the importance of the right to a healthy environment in order
to address existing legal issues, and consequently the relationship between
climate change law and human rights.?*' Several states, including Canada,**
Germany*” and the United States®™ have argued that they have no additional
obligations under human rights law to reduce greenhouse gas emissions and
protect the climate system. The ICJ assessment began by examining the negative
effects of climate change on the enjoyment of human rights.*”> The Court,
highlighting the negative effects of climate change on the rights to life,
environment, privacy, family, housing, and health of individuals forced to live
in other countries due to the effects of climate change, has concluded that the
negative effects of climate change may adversely affect the effective exercise of
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human rights, citing reports from international organizations and judicial
decisions as supporting evidence.?*® The ICJ also addressed the right to a clean,
healthy, and sustainable environment, emphasizing that a clean, healthy, and
sustainable environment is a prerequisite for the exercise of many human rights,
such as the right to life, the right to health, and the right to an adequate standard
of living, including water, food, and shelter. It concluded that the right to a clean,
healthy, and sustainable environment is necessary for the exercise of other
human rights.*"’

There has been no significant debate on extraterritorial jurisdiction. In the
context of court rulings, the European Court of Human Rights (ECHR)
acknowledged in the Duarte Agostinho and Others case that climate change may
be said to have unique characteristics, but preferred a narrow interpretation,
stating that these characteristics do not justify extraterritorial jurisdiction.””® The
Inter-American Court of Human Rights (IACHR), however, did not address this
issue beyond transboundary harm in its recently issued Advisory Opinion on
Climate Change.”” However, in its Advisory Opinion OC-23/17*'" on the
relationship between the environment and human rights, it has opted for a broad
interpretation, accepting the nature of extraterritorial jurisdiction, meaning that
states will be held responsible if they violate individuals’ environmental rights
through acts committed outside their territory.?!' For this reason, significant
differences in interpretation have emerged between the ECHR and its
judgments.?'?

When the opinions expressed during the hearings are examined, no sharp
difference emerges in terms of narrow or broad interpretation to the extent
mentioned above.?'> However, there have been expectations that the Court could
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develop a similar line of argument to the ECHR on this matter.”"* Ultimately, the
Court, which preferred to be quite generous, met expectations and was generous
in this regard as well.?'* The IC]J has stated that states’ human rights obligations
can be applied beyond their borders, drawing primarily on its past case law.?'®
While taking into account the essentially territorial nature of judicial authority,
the Court has determined that states should not be allowed to evade their human
rights obligations when exercising judicial authority abroad, and that human
rights obligations under the International Covenant on Civil and Political Rights,
the International Covenant on Economic, Social and Cultural Rights, and the UN
Convention on the Rights of the Child are applicable outside the country as
well.?'7 Taking into account the negative effects of climate change on the
enjoyment of human rights, the Court stated that human rights cannot be fully
enjoyed without the protection of the climate system and other parts of the
environment.”'® In conclusion, the Court emphasizes that human rights treaties
and customary law have different extraterritorial scopes,”'’ but does not elaborate
on what this might mean for a potential international climate lawsuit.**’

In addition to the rather broad scope of obligations, the issue of the duty of care
has naturally also come to the fore.”?' The Court has stated that the content of
due diligence may vary depending on the national circumstances of states, which
may change over time.*** The ICJ has stated that the standard of due diligence
generally requires states to use all available means to avoid activities causing
significant harm, including the adoption of regulations for substantial, rapid, and
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sustainable reductions in greenhouse gas emissions.”* Accordingly, states must
take appropriate measures to prevent such damage in cases where scientific
evidence of significant risk of harm exists.*** In the face of scientific uncertainty,
states are under an obligation not to refrain from or delay taking preventive
measures.’?’ The standard regarding the duty of care is as described by the Court,
but the threshold for the standard is, of course, the decisive factor. As mentioned,
the ITLOS has stated that the standard for the duty of care is strict,”*° but it has
not provided sufficient explanation regarding the “strictness” aspect.””” The IC]J
has acknowledged that the standard of due diligence required is strict, as in the
ITLOS, but has not made any further statements.**® However, it is a major
achievement that the Court has explicitly defined the duty of care that states have
to protect the climate system for the first time. Failure to fulfill this duty will
undoubtedly trigger the liability mechanism. At the same time, the acceptance
that the standard of the duty of care is “strict” will ensure that states approach
the issue more seriously. Although not binding, this stance establishes powerful
principles that will guide national and international decision-making processes
and future legal regulations due to its high level of legal authority.**’

After addressing primary obligations in detail, the second question arises:
whether states, through their actions and omissions, cause significant harm to the
climate system and other parts of the environment in accordance with these
obligations; 1) what are the legal consequences for states, including developing
small island states that are particularly vulnerable to or affected by the adverse
effects of climate change due to their geographical conditions and level of
development, and ii) what are the legal consequences for the peoples and
individuals of present and future generations affected by the adverse effects of
climate change? One of the most critical legal assessments made by the Court
concerned the relationship between international liability law and breaches of
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obligations related to climate change. At this point, the approach to state
responsibility constituted a fundamental distinction.”** Because the answer to the
second question addressed to the Court was shaped by this assessment. The Court
had two options regarding the establishment of responsibility: either to apply the
International Law Commission’s rules on state responsibility or to refuse to
apply the rules on state responsibility and refer to Article 8 of the Paris
Agreement and the Loss and Damage Fund®' adopted at the Conference of the
Parties held in 2023 under the UNFCCC. While some argue that the rules
governing state liability create uncertainty in terms of both establishing liability
and compensation, others contend that the rules make the legal consequences of
wrongful acts much clearer.”** The prevailing view during the trial process has
been in favor of applying®® the rules of state responsibility.***

In its assessment of the second question,**® the Court stated that the phrase “legal
consequences” in the question referred to the legal consequences that must be
determined on the basis of the fundamental rules of state liability and customary
rules.”*® The Court emphasized that it does not have a mandate to determine the
individual responsibility of a state or group of states for damage caused to the
climate system. It stated that its answer to the second question would establish
the general legal framework governing the responsibility arising from states’
failure to fulfill their obligations to protect the climate system and other parts of
the environment from anthropogenic greenhouse gas emissions.”’ The decisive
distinction regarding the liability facility mentioned above has emerged in the
applicable law section. The Court examined the relevant provisions of the
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environmental agreements to determine which option to pursue.**® The ICJ,
examining Articles 8 and 15 of the Paris Agreement and Article 24 of the
UNFCCC, concluded that the text, context, purpose, and objective of the
provisions in question do not constitute lex specialis, as there is no clearly
expressed tendency to exclude the application of general rules on state
responsibility.”’ Thus, all sources of international law relating to liability law
can be used in answering the second question.**’

The Court’s assessment, noting the unprecedented nature and scale of the
damage caused by climate change, was made taking into account the cumulative
effect of greenhouse gases harmful to the climate system, whether anthropogenic
or natural, and the fact that all states both contribute to these emissions and are
adversely affected by climate change.”*' The ICJ has assessed the nature of
reference, causality, and fundamental obligations as erga omnes in order to
determine state responsibility in the context of climate change.*** It has
conducted these assessments at a general level without making any individual
assessments regarding the behavior of any particular state.**?

The Court emphasized that the international wrongful act attributable to the state
is not the greenhouse gas emissions themselves, but rather the violation of
obligations to protect the climate system from the harm caused by these
emissions. It is not necessary to attribute the acts that directly emit greenhouse
gases—usually private acts—to the state for the state’s liability to arise. A state’s
failure to take appropriate action to protect the climate system from greenhouse
gas emissions—including fossil fuel production, fossil fuel consumption,
granting fossil fuel exploration licenses, or providing fossil fuel subsidies—may
constitute an internationally wrongful act attributable to that state.** Therefore,
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the state may also be held liable due to regulatory and legislative actions.**’
Commenting on the nature of climate change and the multiplicity of responsible
and affected states, the Court stated that while it may be difficult to determine
which states have contributed to climate change or suffered damage, the rules on
state responsibility are capable of addressing such a situation.*¢

The ICJ began by stating that causality is not a requirement for determining
liability for damage,”’ and indicated that two elements are necessary for
establishing a causal link between an international wrongful act and the damage
suffered: first, whether an event can be linked to climate change; second, whether
the damage can be linked to a state or group of states.*** The Court stated that
the first element could be easily resolved based on scientific data,>*’ while for
the second element, a sufficiently direct and definite causal link must be sought
between the wrongful act and the damage suffered by the claimant, and that this
standard is not static but will be considered taking into account the specific
circumstances of each case.?*® It would not be wrong to say that the legal standard
of the causality section has been clarified in broad terms.”>' However, it has also
been argued that the section contradicts the principle of non-harming, which
concerns preventing damage to the climate system, because it focuses solely on
the damage suffered by affected states or individuals.**>
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Although the Court’s advisory opinion does not directly address jus cogens,> it
qualifies the obligation to protect the climate system as erga omnes,””* an
obligation towards the entire international community, as a very important
finding.>> The ICJ has stated that certain rules of international law aimed at
protecting global public goods, such as the climate system, may give rise to erga
omnes obligations.”*® According to the Court, all states have a common interest
in protecting global environmental commons such as the atmosphere and the
high seas, and their obligations to protect the climate system and other parts of
the environment from anthropogenic greenhouse gas emissions, particularly the
obligation to prevent significant transboundary harm under customary
international law, are obligations erga omnes. In contrast, obligations under the
UNFCCC and the Paris Agreement are erga omnes partes, meaning they apply
only between states that are parties to these agreements.””’ As an important
consequence of this distinction, erga omnes obligations allow not only those
directly harmed but all states to be held accountable for violations. However,
states cannot claim compensation for themselves unless they have suffered direct
harm.*® This approach by the Court strengthens a collective climate
responsibility approach based on shared global interests rather than bilateral
relations, and strongly emphasizes the view that fundamental climate obligations
reflect shared concerns and can be implemented collectively.”* However, the
reference to obligations relating to the protection of the climate system lacks
precision. The Court explicitly mentions the obligation to prevent, stating that
this is an important example but not the only erga omnes obligation in this
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context.’®” In the continuation of the Court’s opinion, it included the obligations
to mitigate climate change among the obligations to the international
community®®' and assessed that the fundamental mitigation obligations specified
in the climate change agreements, which are the traditional counterpart of these
obligations, are also erga omnes partes obligations.”*> The Court stated that the
fundamental distinction at this point would be made based on whether the rule
had become customary law.”*® Although this uncertainty in determining
obligations of an erga omnes nature is open to criticism, the recognition of erga
omnes obligations constitutes an important benchmark for future concrete
assessments.”®*

The effects on historical emissions liability have also been a major topic of
debate in court proceedings. There are significant differences of opinion as to
whether the legality or illegality of historical emissions should be determined
solely on the basis of the legal obligations of the states in force at the time, or
whether international liability for damage to the climate system should be
determined on the basis of both historical and current greenhouse gas
emissions.’® It is thought that the Court will decide between conflicting periods
and expectations within the scope of the temporality issue.’®® In its assessment,
the ICJ stated that there are two distinct but intertwined aspects to the issue: first,
the temporal scope of states’ international obligations to protect the climate
system from anthropogenic greenhouse gas emissions; second, the temporal
scope of states’ breaches of these international obligations.?” The Court stated
that the temporal scope of the obligations in question and the issue of their breach
constitute elements of a concrete assessment for determining state responsibility,
and that in such a case, it would be necessary to determine when customary law
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or treaty obligations came into force.*® However, the Court stated that a concrete
assessment was beyond the scope of the advisory opinion and did not comment
further on the matter.?*’

The ICJ opinion, which clearly states its position on the articles of liability law,
indicates in its final section that in the event of a breach of the obligations
specified therein, all forms of redress arising under liability law will be
determined and applied according to the circumstances of the case.”’® Ultimately,
the Court unanimously decided that it had the authority to respond to the question
addressed to it and summarized the matters it had considered in its opinion.””"

The advisory opinion process of the ICJ, involving over a hundred states and
international organizations, has been the largest court hearing in international
law to date. The breadth of participation reflects the magnitude of the challenge
posed by climate change to international law, while offering a unique
opportunity to gain a deeper legal understanding of climate issues.”’”> The
questions posed by the judges provided clues for the Court’s advisory opinion
analysis, and the opinion focused on the essential requirements for evaluating
the desired issues as expected.’” Although some argue that the Court rejected
setting clear standards for state conduct, referring instead to history, and
ultimately embraced minimalism,*™* the Court has established a detailed legal
catalog of climate change obligations through various sources of international
law and clarified how these obligations interact.””> This opinion, issued as a
result of applications made by states that will suffer the most damage from
climate change and may even lose their countries, which are one of the main
elements of state sovereignty, will provide critical guidance to states and courts,
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as well as defining and interpreting the scope of climate law.?’® However, as the
Court rightly points out, if we want a lasting and satisfactory solution for
ourselves and future generations, we must change our habits, our comfort, and
our current way of life.?”’

CONCLUSION

There is unprecedented global awareness of climate change. The legal landscape
is keeping pace with this situation, and climate change law is developing rapidly.
The urgency of the climate crisis has demonstrated the need to act without delay
to prevent irreversible and devastating consequences. The opinions issued by the
ITLOS and the ICJ are groundbreaking, and the parallel nature of the decisions
is of great importance. The assessments, which are more detailed and
comprehensive than expected, shed light on a significant area regarding states’
obligations related to climate change and signal the beginning of a new era.

Although the advisory opinions are not legally binding, the value accorded to
them has the potential to influence future judicial decisions and ongoing climate
litigation. These opinions, which aim to define the responsibilities of states under
international law in respect of climate change, shape the vision for the
interpretation of international law. At the same time, the opinions also hold
significant potential to shape the global response to climate change. Representing
the international legal battle of Small Island Developing States facing the
devastating consequences of climate change, the advisory opinions demonstrate
the collective power of civil society.

The opinions encompass several fundamental elements that will support the
development of international climate change law. Much of the scientific research
on climate change emerged during the preparatory process for these views. The
process has also contributed to the development of the idea of an international
community and has served as an example of convergence around common
interests. There is now considerable clarity regarding state obligations to reduce
greenhouse gas emissions both at sea and on land, to determine other obligations
necessary to eliminate the adverse effects of climate change, and to establish
mechanisms for calculating loss and damage. It should be noted that the advisory
opinions will not only contribute to the development of international climate
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change law but will also guide policy worldwide. Their impact will not remain
merely a legal discourse; it will shape climate change policies and legal texts.

The advisory opinions will be a milestone both in domestic courts and in other
courts where cases will be heard, and the burden on the ICJ has been
considerable. The ICJ has conducted a groundbreaking in-depth examination,
but this examination has, by its nature, been specific to the obligations arising
from the Convention. However, the ICJ has issued a general decision based on
all sources of international law. As the courts progressed along this path, they
reached conclusions with arguments that states could not reasonably object to,
while adopting an approach capable of persuading states to decarbonize the
global economy. Navigating a fine line, the courts have largely found a middle
ground between parties with high expectations for climate justice and those
delaying urgent climate action. As a result, the obligations of states regarding
climate change have been established on an undeniable legal basis. A general
framework for the liability regime regarding the future course of climate
litigation has been established. Courtrooms have both raised awareness on the
issue and largely established climate justice criteria that protect the rights of
current and future generations.
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