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ABSTRACT

This study examines how the concepts of ijtihad and taqlid were perceived
in the Hanafi tradition between the 4th/10th and 10th/16th centuries. It
argues that from the 4th/10th to 7th/13th centuries, Hanafis restricted
the scope of the term mugallid to the laypeople without legal training
and knowledge and regarded jurists who completed their legal training,
and were competent to evaluate legal opinions and make choices among
them on juridical grounds as mujtahid mutlags, even if they were affiliated
with a particular legal madhhab. The study further demonstrates that this
understanding of ijtihad and taqlid gradually transformed beginning in the
7th/13th century. By the 10th/16th century, when this shift was complete,
jurists affiliated with a madhhab came to be classified as muqallids rather
than mujtahids, regardless of their legal expertise. Finally, the study
contends that, given there was no substantial difference between jurists of
the two periods in the way they engaged with figh and their relationship
with the Hanafi corpus of furi al-figh, the shift in the conception of ijtihad
and taqlid was primarily discursive, in other words, jurists who were afilliated
with a madhhab, had completed their legal training, and were competent
to evaluate legal opinions and make choices among them on juridical
grounds were regarded as mujtahid mutlags during the earlier period
(4th/10th-7th/13th centuries) when the former understanding prevailed,
but were depicted as muqallids after the 10th/16th century when the new
understanding took hold.

Keywords: ljtihad, Taglid, Mujtahid Mutlag, Mugallid, the Gate of ljtihad, the
Hanafi Madhhab

oz

4./10. yuzylldan 10./16. ylizylla kadar gegen zaman diliminde Hanefi
geleneginde ictihat ve taklit kavramlarinin nasil algilandigini ele alan
bu calisma o6zellikle 4./10.-7./13. yizyillar arasinda Hanefilerin, mukallit
kavraminin kapsamini hukuki bilgisi olmayan, hukuk egitimi almamis
avamla sinirl tutup hukuk egitimini tamamlamis olup hukuki gérusler
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arasinda hukuki agidan degerlendirme yapip tercihte bulunabilecek yetkinlikteki fakihleri, bir fikih mezhebine
mensup olsalar bile, mutlak mictehit kabul ettiklerini 6ne siirer. Ayrica bu ictihat ve taklit anlayisinin 7./13.
ylizyilldan itibaren tedrici olarak doniisiime ugradigini ve bu doénusimin tamamlandigi 10./16. ylzyilda bir
mezhebe bagli olarak faaliyet gosteren fakihlerin, hukuki agidan ne kadar yetkin olurlarsa olsunlar, artik mukallit
sayildiklarini gosterir. Calisma, fikih yapma bicimleri ve Hanefi mezhebinin fiira birikimiyle iliskileri agisindan her
iki donemde faaliyet gosteren Hanefi fakihler arasinda énemli bir farkin bulunmadigini g6z éniinde bulundurarak
ictihat ve taklit anlayisindaki degisimin sdylem degisikliginden ibaret oldugunu; bir mezhebe bagl olarak faaliyet
gosteren, hukuk egitimini tamamlamis olan ve hukuki gorlsler arasinda hukuki agidan degerlendirme yapip
tercihte bulunabilecek yetkinlikteki fakihlerin eski ictihat ve taklit anlayisinin hakim oldugu 4./10.-7./13. yiizyillar
arasindaki dénemde mutlak miictehit olarak goriiliirken yeni anlayisin hakim oldugu 10./16. ylizyil sonrasinda
mukallit olarak tasvir edildiklerini iddia eder.

Anahtar Kelimeler: ictihat, Taklit, Mutlak Migtehit, Mukallit, ictihat Kapisi, Hanefi Mezhebi
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Introduction

The debates surrounding the concepts of ijtihad and taqlid have consistently occupied a
central place in the study of Islamic law. Among modern scholars, two dominant approaches
can be identified in relation to these concepts. The first approach portrays ijtihad in a positive
light while offering a critical view of taqlid. According to this perspective, ijtihad symbolizes
intellectual freedom, originality, and progress, whereas taqlid is associated with stagnation,
inertia, and even a decline in legal thought. The second approach, in contrast, considers these
concepts through the lens of legal ideals such as the rule of law and legal stability. From this
perspective, ijtihad acquires negative connotations, while taqlid is viewed positively. Scholars
who follow this line of thinking argue that the Islamic legal tradition acquired characteristics
such as legal predictability and institutional stability only after transitioning to a regime of
taqlid, and that these qualities were absent in the earlier era of ijtihad. Despite their opposing
evaluations, both approaches share a common underlying conception of ijtihad and taqlid. In
both views, taqlid refers to adherence to a specific legal madhhab and its corpus of furii al-
figh (substantive law), while ijtihad is defined as the direct derivation of legal rulings from the
primary sources of Islamic law (the Quran, the Sunnah, [jma‘ and Qiyas) without reliance on
the corpus of furii® al-figh of any particular madhhab. This definition of ijtihad encompasses the
work of jurists unaffiliated with any madhhab, as well as those who, while formally affiliated
with a madhhab, issue legal opinions that diverge from its established opinions by formulating
opinions from the primary sources. Proponents of both approaches also agree that the “gate
of ijtihad” was eventually closed.!

Hallaq enters this debate by challenging the thesis that the “closing of the gate of ijtihad”
actually occurred. He does so on three grounds: the discourse of closure first appears only
toward the end of the 5th/11th century; jurists’ claims to ijtihad were not opposed until the
late 8th/14th century; and the conditions for ijtihad set out in works of usil al-figh are not
especially onerous. In his view, ijtihad continued both in theory and in practice.? Yet because
his evidence for the practical continuation of ijtihad rests on cases in which jurists adopted
positions that depart from the founder’s opinion or the madhhab’s settled doctrine,’ it appears
that the meanings he assigns to ijtihad and taqlid do not, in fact, differ from those assumed by

1 See Noel J. Coulson, 4 History of Islamic Law (Edinburgh: Edinburgh University Press, 1994), 80-81; Joseph
Schacht, An Introduction to Islamic Law (Oxford [Oxfordshire] ; New York: Clarendon Press, 1982), 69-75;
George Makdisi, The Rise of Colleges: Instituions of Learning in Islam and The West (Edinburgh: Edinburgh
University Press, 1981),290-291; Mohammad Fadel, “The Social Logic of Taqlid and the Rise of the Mukhatasar,”
Islamic Law and Society 3/2 (1996), 193-233; Sherman Jackson, “Taqlid, Legal Scaffolding and the Scope
of Legal Injunctions in Post-Formative Theory:,” Islamic Law and Society 3/2 (1996), 165-192; Sherman A.
Jackson, Islamic Law and the State: The Constitutional Jurisprudence of Shihab Al-Din Al-Qarafi (Boston:
Brill, 1996), 69-141, 185-224; Norman Calder, “Al-Nawaw1’s Typology of Muftis and Its Significance for a
General Theory of Islamic Law,” Islamic Law and Society 3/2 (1996), 137-164.

2 Wael B Hallaq, “Was the Gate of Ijtihad Closed?,” International Journal of Middle East Studies 16/1 (1984),
3-41.

3 See Hallaq, “Was the Gate of Ijtihad Closed?,” 10—12.
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others. On this reading, Hallaq’s framework cannot account for the subsequent dominance of
the “no-mujtahids-remained” thesis—first articulated in the late 5th/11th century and widely
accepted after the 10th/16th. For the very phenomena he adduces as instances of ijtihad—the
formulation of original legal opinions and, within a madhhab, the adoption of positions that
depart from the founder’s view or the settled doctrine—are still attested after the 10th/16th
century.

Departing from the aforementioned understanding, El Shamsy shows that, in the Shafi‘t
madhhab up to the 7th/13th century, taqlid was used to mean adopting a view without adducing
evidence, while ijtihad was understood as its opposite; that the concept of ittiba“ was developed
for cases in which a jurist follows another jurist’s position because he deems the latter’s proofs
stronger; and that, accordingly, Shafi ‘T jurists did not regard their juristic work based on al-
Shafi‘T’s opinions as taqlid but explained it in terms of ittiba ‘.

On the other hand, within this framework it remains unclear, in concrete terms, whom
the categories of mujtahid and mugqallid actually correspond to. Moreover, by confining this
framework to the furii‘ literature, El Shamsy takes ijtihad in usil al-figh—as is common
among modern researchers—to be an individual process in which the jurist interprets the
nass independently, a conception that does not accord with “precedent,” i.e., engaging with
figh within a madhhab framework. For this reason, he maintains that ustl al-figh does not
acknowledge the authority of precedent and, consequently—if the formative (tashr1’) period is
bracketed—the authority of the settled practices of Islamic societies; thus it yields an anarchic
conception of law in which all ijtihads are regarded as equal in value and judicial decisions
are unpredictable. He therefore portrays usil al-figh as a timeless, ahistorical discipline that
disregards historical reality.’

However, El Shamsy neither adduces evidence that would require the meaning of ijtihad in
usil al-figh to differ from its meaning in furd‘ al-figh, nor does he offer any explanation on this
point. As I will show in this study, in the HanafT usiil al-figh literature of the 4th/10th—7th/13th
centuries the concept of ijtihad is used broadly enough to encompass juristic activity conducted
within a madhhab framework. Accordingly, HanafT ustilists of this period state that the faculty
(malaka) of ijtihad can be acquired by studying a particular madhhab’s corpus of furii‘ al-
figh—and indeed that contemporary mujtahids attained their rank by this route. It follows that,
in the usil al-figh literature of the period in question, ijtihad is conceived as an activity that
may be undertaken either individually or collectively. Moreover, if we bear in mind that the
rules set out in works of usiil al-figh were formulated so as to provide the theoretical ground
for the arguments of the furdi® positions of the madhhab to which the ustil work belongs,® we

4 Ahmed El Shamsy, “Rethinking ‘Taqlid’ in the Early Shafi‘T School,” Journal of the American Oriental Society
128/1 (March 2008), 1-23.

5 See especially El Shamsy, “Rethinking ‘Taqlid” in the Early Shafi‘T School,” 21-23.

6  Murteza Bedir, “Kelamc1 ve Fikih¢1 Usul Geleneklerine iliskin Bazi Elestirel Miilahazalar,” Islam Arastirmalart
Dergisi 29 (2013), 83-87.
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may say that the aim of usiil al-figh is to justify madhhab-based figh—including the notion of
precedent and the settled practices of Islamic societies beyond the formative/tashri’ period. As
we will note below, Hanaft ustlists, in the context of the error—correctness problem in ijtihad,
maintain that each legal question has a single determinate ruling in the sight of the Lawgiver
and that the mujtahid’s task is to reach that ruling. On this account, the claim that all ijtihads
are of equal value in usil al-figh is untenable. In light of these considerations, it is difficult to
accept El Shamsy’s foregoing assessments regarding usil al-figh.

This study examines how the concepts of ijtihad and taqlid were understood in the Hanaft
tradition between the 4th/10th and 10th/16th centuries and argues that Hanafi scholars operated
within two distinct conceptual frameworks during this period —an earlier and a later one.
According to the earlier framework, which remained dominant until about the 7th/13th century,
ijtihad was a dynamic and living institution. It was defined as the act of a jurist who, possessing
the intellectual capacity to evaluate and differentiate between legal opinions, adopts a particular
view on the basis of its evidence or justification. A jurist who could comprehensively engage
with all areas of furGi‘ al-figh in this manner was termed a mujtahid mutlaq (absolute). This
conception of ijtihad also included the acts of HanafT jurists who adapted the established
positions of their own school on the basis of evidence or justification. Thus, any HanafT jurist
competent to issue legal opinions in all areas of the law was regarded as a mujtahid mutlaq.
The second framework began to emerge after the 7th/13th century and became dominant by the
10th/16th century. In this later conception—closer to modern understandings of ijtithad—jurists
who relied on a particular madhhab’s corpus of furii* al-figh to derive their legal opinions
were classified as muqallids.

This study further argues that HanafT jurists between the 4th/10th and 7th/13th centuries
also engaged with figh on the basis of the Hanafi madhhab’s corpus of fur‘ al-figh, just as later
jurists did. Consequently, the change in the meanings of ijtihad and taqlid should be understood
not as a substantive shift in legal methodology, but rather as a discursive change. In other
words, while earlier jurists referred to themselves as mujtahid mutlags, later ones— despite
possessing the same legal competencies and engaging with figh in the same manner—came
to be described as mugqallids. We may now begin our analysis by examining the debate over
the requirements for ijtihad.

1. Attaining the Status of Ijtihad through Mastery of a Legal Madhhab’s

Corpus of Furii‘ al-Figh

The conditions for ijtihad are nearly the same according to all scholars of Islamic legal
theory. These conditions can be summarized as knowing the four primary sources of Islamic
law (the Quran, the Sunnah, [jma‘ and Qiyas).” As Hallaq highlights, considering these

7 See, for example, Abi Bakr Ahmad ibn “Alt al-Razi al-Jassas, A/-Fusil FT al-Usil (Kuwait: Wizarat al-Awqaf
al-Kuwaitiyya, 1994), 4/273; ‘Ala’ al-Din Muhammad ibn Ahmad al-Samarqandi, Mizan Al-Usil FT Nataij al-
‘Ugqul (Beirut: Dar al-Kutub al-‘Timiyya, 1994), 1/252; ‘Ala’ al-Din Muhammad ibn ‘Abd al-Ham1id ibn Husayn
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conditions, becoming a mujtahid seems quite easy.® On the other hand, the claim of absolute
(mutlaq) ijtihad, as conceived in the literature, both modern and premodern, is not limited to
meeting these conditions. The mujtahid mutlaq is supposed to derive the rulings of all issues
discussed in furli‘ al-figh based on the primary sources without relying on the corpus of furi‘
al-figh of any madhhab. It is evident that this would require a superhuman effort. Moreover,
even if it is assumed that they find answers to all the questions of furt‘ al-figh, it is highly
unlikely that these answers would have a chance to be applied in a legal context dominated by
madhhabs. Thus, the question arises as to what purpose this effort will serve. This is probably
why Hanaft scholars of usil al-figh state that things work differently in practice, pointing out
that these conditions are theoretical.

One of the usilists that we are talking about is Shams al-Aimma al-Sarakhsi (d. 483/1090 [?]).
Al-SarakhsT says that a person who memorizes a/-Mabsiit and the views of the mutagaddimin
(earlier jurists) would have the capacity to exert ijtihad.’ In the HanafT tradition, numerous
works bear the title al-Mabsiit. Foremost among them, without question, is Muhammad ibn
al-Hasan al-Shaybani’s (d. 189/805) work, also known as a/-Asl. The opinions recorded in
this work later formed the backbone of what came to be known as the zahir al-riwayah (also
called the ustil)—and thus of the Hanafi madhhab.!® As al-Sarakhsi notes, Muhammad’s manner
of presenting issues in al-Mabsiit facilitates memorization: he reiterates the same matters
across different chapters, thereby impressing them on the reader even unintentionally.' It is
therefore most plausible that the al-Mabsiit mentioned in al-Sarakhsi’s discussion of how to
attain the rank of ijtihad is Muhammad’s al-Mabsiit. More important than the precise force
of his terms “al-Mabsiit” and “mutaqaddimin,” however, is his claim that one can attain the
level of ijtihad without direct engagement with the four primary sources of Islamic law. The
importance of this approach lies in its pointing to a conception of ijtihad grounded in juristic
opinions rather than in the primary sources. Yet both pre-modern discourse—exemplified by
Kamalpashazade’s typology of jurists—and much of modern scholarship conceive ijtihad as a
process that proceeds directly from the primary sources. By contrast, in a/-Mabsiit al-Sarakhst
stipulates that, to be a mujtahid, one must know the four primary sources of Islamic law, not the
opinions of jurists.'? On its face, then, two statements about the prerequisites of ijtihad—both
stated by al-Sarakhsi—appear to be in tension. To probe this apparent contradiction, what ‘Ala’
al-Din al-SamarqandT (d. 539/1144), a HanafT jurist from the same region a generationlater,

al-Usmandi, Badhl Al-Nazar Fi al-Usiil, critical ed. Muhammad Zaki ‘Abd al-Barr (Cairo: Maktabat al-Turath,
1992), 689-693.

8  Hallaq, “Was the Gate of [jtihad Closed?,” 5-7.

9  Husam al-Din ‘Umar ibn ‘Abd al-*Aziz ibn Maza al-Bukhari Sadr al-Shahid, Sharh Adab Al-Qadr Li’l-Hassaf,
critical ed. MuhyT Hilal Sarhan (Baghdad: Wizarat al-Awqaf, 1977), 1/189-190

10 Murteza Bedir, Buhara Hukuk Okulu: Vakif Hukuku Baglaminda X-XIII. Yiizyil Orta Asya Hanefi Hukuku
Uzerine Bir Inceleme (Istanbul: ISAM Yaynlari, 2014), 66-67.

11 Shams al-A’imma Muhammad ibn Ahmad ibn Abi Sahl al-Sarakhsi, A-Mabsiit (Beirut: Dar al-Ma ‘rifa, no
date), 1/3.

12 al-Sarakhsi, A/-Mabsit, 16/62.
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says on the matter might be helpful.

‘Ala’ al-Din al-Samarqandi addresses the requirements of ijtihad in two categories: ‘azimah
and rukhsah. While the word ‘azimah indicates the ideal level of proficiency for ijtihad, the
word rukhsah refers to the minimum requirements to be a mujtahid. Accordingly, memorizing
the parts of the Qur’an and Sunnah related to ahkam is ‘azimabh, that is, the ideal level of
competence expected from a mujtahid. The rukhsah, that is, the minimum level of competence
sought to become a mujtahid, is to perform a lot of practice in a way that makes it possible
to find the relevant nusiis in case of need, and gain experience as a result of these exercises.
After adding knowledge of the methods of deriving rules (ahkam) to these requirements, al-
Samarqandi raises the question of whether it is necessary to know the corpus of furt* al-figh

to become a mujtahid:

[Knowledge of the Qur’an, the Sunnah, ijma‘, and qiyas] was the prerequisite stipulated for
a person to be recognised as a mujtahid during the time of the Salaf (the early generations
of Muslim scholars). Knowing the furi‘ al-figh, that is, the substantive rulings produced by
carlier mujtahids through legal reasoning, was not a prerequisite for ijtihad, and the same
holds true today. In practice, however, the faculty of ijtihad is developed by studying the
furi‘ al-figh, which was based on the legal opinions (ijtihads) of earlier mujtahids such as
Abu Hanifa and Shafi‘1."3

In this statement, al-Samarqandt talks about two separate paths leading to the level of
ijtihad. The first of these paths is to learn the four primary sources. The other one is to learn a
madhhab’s corpus of furii‘ al-figh. These are also the two methods mentioned in al-Sarakhst’s
seemingly contradictory accounts. In the quotation above, al-Samarqandi provides additional
information that may help us solve the aforementioned contradiction. According to this
information, it is difficult to achieve the level of ijtihad through the four primary sources.
Therefore, over time, a relatively easier method of attaining ijtihad—studying a particular
madhhab’s corpus of furii* al-figh—was developed. Al-SamarqandT states that the method of
becoming a mujtahid through the four primary sources was practiced only by the Salaf. In fact,
this method is not unique to the Salaf; it can also be employed by jurists of later generations.
Nevertheless, the jurists of al-SamarqandT’s era preferred the other method due to its ease. It
is also remarkable that al-Samarqgandi, who lived in the 6"/12" century, speaks of ijtihad as
a living institution that still exists. No restriction has been placed on ijtihad in the statement.
This raises the possibility that the ijtihad mentioned could be absolute ijtihad. If al-Samarqandt
indeed referred to absolute ijtihad with the concept of ijtihad in the statement, we can say
that this statement is quite significant for the discussion on the closure of the gate of ijtihad.
On the other hand, the level of ijtihad being achieved through a corpus of furdi‘ al-figh of a
madhhab during al-Samarqgandt’s time brings to mind a mujtahid profile that we know from
Kamalpashazade’s ranking of fugaha: the mujtahid fi’l-madhhab.'*

13 al-Samarqandi, Mizan Al-Usiil, 752.
14 Shams al-Din Ahmad ibn Sulayman Kamalpashazade, “Risala FT Dukhiili Waladi Al-Bint Li’l-Mawqf,” /bn
Kemal’in Islam Hukuku Alamindaki Arapca Yazma Risaleleri: Tahkik ve Tahlili, critical ed. Salim Ozer (Kayseri:
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In Kamalpashazade’s classification, three ranks of mujtahid are distinguished: the mujtahid
mutlaq (absolute mujtahid), the mujtahid fi’l-madhhab (madhhab-bound mujtahid), and the
mujtahid fi’l-masail (mujtahid on specific issues). The first two groups do not follow a specific
jurist in matters of fur@i® al-figh. Instead, they form their own opinions by performing ijtihad
on the basis of the four primary sources. By contrast, the authority of the last group to perform
ijtihad is confined to new questions of furi® al-figh. On issues already examined and resolved
by earlier jurists, the mujtahid fi’l-madhhab is expected to adhere to the opinions produced
within their own madhhab. Therefore, they are essentially muqallids with respect to their
madhhab’s corpus of furti® al-figh.'s Could the level of ijtihad to which al-Samarqandi refers,
namely, the level supposedly attained through engagement with a madhhab’s corpus of furi’
al-figh, correspond to that last group of mujtahids who, once newly emerging legal issues
are set aside, are essentially muqallids? We shall return later to what al-Samarqandr precisely
meant by “ijtthad.” Now we can turn to what ‘Abd al-‘Aziz al-Bukhart (d. 730/1330), another
Transoxanian Hanafi usiilist, says about the conditions of ijtihad.

‘Abd al-*Aziz al-BukharT’s statement regarding the conditions of ijtihad is parallel to those
of al-SarakhsT and al-Samarqand, yet it also offers important clues about the understanding of
ijtihad during the period under examination. In fact, al-Bukhari’s statement in question is part
of a lengthy quotation from al-Ghazzali (505/1111), the famous Shafi‘T scholar. However, al-
BukharT voices no objection to the views articulated in this quotation and does not present his
own opinions or those of other HanafT scholars in response. Therefore, we can safely assume
that this quotation also reflects al-Bukhari’s own position as well. In this regard, al-Bukhart
maintains that ijtihad requires knowledge of the sources of rulings (madarik al-shar‘) and the
method of deriving rulings from them (istithmar). According to him, the sources are four: the
Qur’an, the Sunnah, ijma‘, and reason (‘aql). To extract rulings from these four sources, mastery
of four sciences is required: 1. Madarik al-‘uqil (logic), 2. Lugha (lexicography) and nahw
(grammar), 3. Nasikh (abrogating) and mansiikh (abrogated) in the Qur’an and the Sunnah,
4. Sahih/magbil (authentic/accepted) and fasid/mardid (weak/rejected) in the narrations.'®

After noting that the disciplines of lugha, hadith, and ustil al-figh encompass most of the
requisite knowledge, al-BukharT turns to the question of whether studying kalam (theology)
and furti® al-figh is necessary for ijtihad. In his view, kalam is itself a product of ijtihad;
therefore, mastering it is not a prerequisite. It suffices for a jurist to hold the Islamic creed
with firm conviction, even on the basis of taqlid. Al-BukharT maintains that someone who
begins as a muqallid in matters of creed will, upon reaching the level of ijtihad, move from
taqlid to tahqiq (verification) thanks to scholarly competence and sustained engagement with
the nass. He offers a similar assessment regarding furi® al-figh:

Erciyes Universitesi Sosyal Bilimler Enstitiisii, Thesis type: Doctoral dissertation, 1991), 195.

15 Kamalpashazade, “Risala F1 Dukhtili Waladi Al-Bint Li’l-Mawqaf,” 195.

16  ‘Abd al-‘Aziz al-Bukhari, Kashf Al-Asrar ‘an Usiil al-Bazdawt (Istanbul: Sharikat al-Sihafa al-'Uthmaniyya,
1890), 4/15-16.
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There is no need to master fur@i® al-figh in order to attain the rank of mujtahid. The rulings
collected in furd’ al-figh are, after all, the outcomes produced by jurists after they have
already reached the level of ijtihad. How, then, can knowledge of furii‘ al-figh be considered
a prerequisite for ijtihad when ijtihad is itself the prerequisite for furti® al-figh? Admittedly,
in our own time one generally attains ijtihad only through sustained engagement with furd*
al-figh; unlike in the era of the Sahaba, this has become the practical route to becoming a
mujtahid today. Yet it nonetheless remains possible, even now, to reach ijtihad by following
the method of the Sahaba.!”

As seen, al-BukharT believes that knowledge of furti al-figh, like kalam, cannot be
stipulated as a prerequisite for ijtihad. The rationale is straightforward. Because furd‘ al-figh
is a compilation of past ijtihads, it can come into being only after the faculty of ijtihad has first
been acquired. It is therefore illogical to demand the product (furti® al-figh) as a requirement
for the very capacity that produces it (ijtihad). At first glance, the same objection might seem
to undermine the idea that one can acquire ijtihad through the study of furdi® al-figh. Yet
al-Sarakhsi, al-Samarqandi, and al-Bukhart all affirm that such study can, in practice, cultivate
the faculty of ijtihad and raise no logical difficulty on this point. Although these jurists do
not spell out how the apparent circularity is resolved, we can reconstruct their logic. In their
usage, furii* al-figh denotes the body of rulings formulated by earlier mujtahids. Those rulings
are indeed the products of ijtihad—but of ijtihad exercised by past scholars. By contrast,
al-Sarakhsi, al-Samarqand, and al-BukharT are concerned with how a contemporary student
might attain the rank of ijtihad. In this scenario the causal sequence involves two different
agents: the ijtihad that created the received corpus belongs to the earlier jurists, whereas the
faculty of ijtihad that the corpus now helps to cultivate belongs to the present jurist. Because
cause and effect do not converge in the same person, the alleged logical problem disappears;
studying furt al-figh can therefore serve as a legitimate pathway to acquiring the capacity for
ijtihad. Let us now return to what the quoted authors mean by ijtihad. To which of the three
categories, ijtihad mutlaq, ijtihad muqayyad, or ijtihad fi ’1-mas’alah, does the form of ijtihad
cultivated through intensive study of a single madhhab’s fura" al-figh belong? The statements
of both al-Samargandt and al-BukharT offer important clues to the answer.

Immediately after affirming that the rank of ijtihad can be attained through the study of a

madhhab’s furt® al-figh, al-Samarqandt adds:
Whoever listens to these furii® discussions and, through them, acquires a sound mastery
of figh becomes one of the ahl al-ijtihad. This, some of our mashayikh have said. Once a
person reaches this level, he is a mujtahid: it is obligatory for him to follow his own ijtihad
and impermissible for him to follow that of others.'®
As noted above, al-SamarqandT holds that a jurist who attains ijtihad through intensive
study of a madhhab’s furiG’ al-figh is thereafter forbidden to follow the opinions of other
jurists. As discussed earlier, a mujtahid 1 1-mas’ala is effectively regarded as a mugqallid in

17  al-Bukhari, Kashf Al-Asrar, 4/16-17.
18 al-Samarqandi, Mizan Al-Usil, 752.
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relation to the furti® al-figh of his own madhhab. It follows, therefore, that the type of mujtahid
al-Samarqandt has in mind cannot be the mujtahid T I-mas’ala. This inference is corroborated
by the following passage from al-Bukhari. After affirming that the rank of ijtihad can be attained

through engagement with the furd’, he adds:
Mastery of these disciplines is a prerequisite for the mujtahid mutlaq, a jurist qualified to
issue fatwas on every aspect of the SharT'a. According to the majority of scholars, however,
ijtihad is not an indivisible rank; rather, a scholar may attain that rank in some rulings while
falling short of it in others."

In this passage, al-Bukhari employs the term mujtahid mutlaq to describe a jurist who
attains ijtihad through mastering the furt" al-figh. His usage of the label, however, does not
coincide with the meaning Kamalpashazade assigns to it. According to al-Bukhari, a mujtahid
mutlaq is not a jurist who derives rulings through ijtihad based on a methodology established
by himself and the four primary sources of Islamic law; rather, the term designates a jurist who
can issue fatwas across all fields of furti® al-figh. Al-Bukhart’s definition of mujtahid mutlaq
embraces every category in Kamalpashazade’s typology -even the mugqallid- because each
possesses exhaustive mastery of the entire corpus of furi‘ al-figh and is therefore qualified to
issue fatwas in any field of it. The same passage contrasts the mujtahid mutlaq with another
class of jurists who may issue fatwas only within a single field of furii‘ al-figh, rather than
across the entire corpus. Crucially, the usual requirements for ijtihad are said not to apply
to this second group. The examples given suggest that such jurists confine their expertise to
a specialised sub-field—for instance, fara’id (the law of inheritance)—and render opinions
exclusively within that domain.?® The fact that mujtahid functions here as a synonym for ‘muft?’
is especially significant; we shall return to this point in due course.

The picture is more complicated than it first appears. Our analysis shows that the
mujtahid mutlaq described by al-Samarqandt and al-BukharT differs sharply from the type
Kamalpashazade places under the same label—a type that many modern scholars treat as
the classical definition of the term. Even more interestingly, every notable HanafT jurist from
the period under review— a period generally regarded as the time when the formation of the
madhhabs was complete and the gate of ijtihad closed—conforms exactly to this model of
the mujtahid mutlaq. At first glance, the very notion of a “Hanafi mujtahid mutlaq” seems
almost oxymoronic and therefore calls for closer scrutiny. How can a jurist be affiliated with
the Hanafl madhhab yet still qualify as a mujtahid mutlaq? What, precisely, do al-Samarqand1
and al-BukharT mean by this designation?

To begin answering these questions, we must clarify how a mujtahid mutlaq who is identified
as HanafT relates to the Hanaft madhhab itself. A key issue is whether such a jurist—despite
bearing a Hanafi identity—may legitimately operate beyond the boundaries of the madhhab’s
legal framework. As noted above, the outer limits of ijtihad are set by ijma‘. Any opinion on a

19  al-Bukhari, Kashf Al-Asrar, 4/17.
20 al-Bukhari, Kashf Al-Asrar, 4/17.
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disputed matter remains legally valid -even if it differs from the opinion adopted by the HanafTs-
so long as it does not contravene an established ijma‘. Consequently, the restriction imposed by
ijma‘ does not prevent a Hanafl mujtahid mutlaq from adopting positions outside the confines
of the Hanafi madhhab. We must therefore turn to the other factors that may constrain ijtihad.
One such constraint surfaces in the usiil al-figh debate on error and correctness in ijtihad.

The debate on error and correctness in ijtihad shows that HanafT scholars view ijtihad
as a process of discovery—much like solving a mathematical equation. This debate focuses
on two questions: (1) whether, for every issue open to ijtihad, there exists with the shari’
(Lawgiver) a single determinate ruling, and (2) if so, whether the mujtahid is duty-bound to
reach that specific ruling. Al-Samarqandr categorizes the participants in this debate into two
principal camps. The first maintains that there is no single, determinate ruling with the shari*
that a mujtahid is required to discover. According to this view, the shari‘ may issue multiple
rulings on the same issue. Within this camp, a further dispute arises regarding whether these
rulings are all equally valid. Some scholars contend that the legal truth (haqq) in relation to
the shari is relative and contingent upon the mujtahid’s zann ghalib (predominant assumption)
regarding the matter. As a result, each ijtihad is considered valid and correct for the respective
mujtahid in the sight of the shari‘. Others within this camp, however, reject the notion that
all rulings are equally valid. They maintain that, hypothetically, were the shari‘ to disclose
the actual ruling on the issue, there would be a single, more accurate ruling that the shari’
intended. Accordingly, the ijtihad that aligns with this ruling is deemed more correct (asahh),
even though opposing ijtihads are still regarded as correct (sahth) in a legal sense. The second
group of usiil scholars maintains that there exists a single, determinate ruling intended by the
shari‘. Among them, there is debate over whether the evidence leading to this ruling must be
definitive (qat'T) or whether presumptive (zanni) evidence suffices. Even when the evidence is
definitive, it is acknowledged to retain some degree of interpretive ambiguity. Consequently,
a mujtahid who fails to reach the correct ruling is nonetheless excused and even rewarded
(ma’jar) for earnestly exercising ijtihad. Al-Samarqandi affiliates himself and other Hanaft usiil
scholars with this group, asserting that the shari‘ has indeed established a single, determinate
ruling accessible through zanni dalil (probabilistic evidence).”!

Based on this understanding, it can be affirmed that for HanafT jurists, even in ijtihadt
or disputed matters, there exists a single correct ruling that is independent of the mujtahid.
However, due to the zanni nature of the evidence employed to reach that ruling, it is never
possible to ascertain with certainty which ruling corresponds to the correct one. By recognizing
the zannT character of the relevant evidence, al-Samarqandt implicitly acknowledges this
epistemological limitation. Thus, what is expected of the mujtahid is not necessarily to arrive
at the correct ruling itself, but to exhaust all reasonable efforts in its pursuit. This framework
underscores that, for the Hanafts, ijtihad is conceived as a quest to uncover a ruling that exists

21  al-Samarqandi, Mizan Al-Usiil, 754.
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independently of the mujtahid—much like solving a mathematical equation with one unknown
and a unique solution. With this conceptual foundation in place, we may now proceed to
examine the relationship between the notion of the Hanafl mujtahid mutlaq and HanafT identity.

2. Ijtihad Mutlaq as a Process Carried out within a Madhhab

The notion of ijtihad as an act of discovery implies that a mujtahid cannot arbitrarily prefer
rulings or opinions from the inherited corpus of furi‘ al-figh. Similar to solving a mathematical
equation, a mujtahid is bound to prefer the ruling that their legal training mechanically leads
them to. This principle transforms legal education into one of the most significant factors
influencing the ijtihad process in theoretical terms. Let us recall that the Hanafl mutlaq
mujtahid acquired their skill of ijtihad studying the Hanafi corpus of furdi‘ al-figh. It would
not be unsafe to assume that the rulings to which the skill of ijtihad acquired through the
HanafT corpus of furii* al-figh would lead the mujtahid mutlaq on disputed matters would be
the preferences of earlier HanafT jurists. To put it more clearly, even if the type of mujtahid
mutlaq mentioned by al-Samarqandt and al-Bukharf is taken to represent jurists who are not
considered muqallids and who are capable of adopting any legal opinion not limited to those
of the earlier HanafT jurists, they would still be compelled to act similarly to the muqallid
Hanafis in Kamalpashazade’s classification. Thus, the general rule that a mujtahid cannot act
outside their own madhhab—whether madhhab is understood as an institutionalized legal
school or as personal opinion (ra’y)—ultimately means that the mujtahid cannot act outside
the institutionalized legal school in which they acquired their legal formation.

Accordingly, the mujtahid draws upon the legal solutions and ijtihads formulated by earlier
authorities within the madhhab, rather than independently deriving rulings for the vast array of
legal issues. This reliance considerably alleviates the mujtahid’s burden. Moreover, it obviates
the need for comprehensive knowledge of the opinions articulated by previous jurists on disputed
matters. As previously noted, the validity of an ijtihad is contingent on the condition that its
conclusion does not contradict ijma’, even in its broadest definition. Accordingly, the ruling
reached by the mujtahid must fall within the range of opinions previously articulated by earlier
jurists. For this reason, al-Usmandi (d. 552/1157 [?]) emphasizes that the mujtahid must be
thoroughly acquainted with all established instances of ijma‘ as well as the various opinions
advanced on contested issues. By aligning themselves with the opinions or preferences of
earlier HanafT authorities, the mujtahid effectively ensures that their legal conclusions remain
within the bounds of recognized disagreement and thus do not transgress the limits set by
ijma‘, even without exhaustive knowledge of every individual opinion.?> More significantly,
operating within the framework of one of the four madhhabs lends legitimacy to the mujtahid’s
opinions, increasing the likelihood of their opinions gaining acceptance within both the legal
system and the broader social order.

22 al-Usmandi, Badhl Al-Nazar, 691.
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The notion of a mutlaq mujtahid who operates within the framework of a madhhab and
does not transcend its boundaries may initially appear counterintuitive, even implausible.
This could lead one to assume that such an understanding of ijtihad is merely a marginal view
unique to al-SamarqandT and al-Bukhari. But was their conception of ijtihad truly an outlier
within the Hanafi tradition? To address this question, we must examine additional sources
from the period under investigation.

Our inquiry begins with the thought-provoking remarks of al-Dabiist (d. 430/1039), a
leading figure in the Sth/11th-century HanafT legal theory, concerning taqlid. The following
statements offer critical insights into his understanding of ijtihad and its relation to adherence
to the madhhab:

Allah created humankind upon a natural disposition (fitrah), but Satan led them astray
from the right path. Among the leading causes of this deviation is taqlid. A scholar imitates
another scholar, prioritizing their opinion, following their jurisprudence, and believing this
to be religiously sound. What leads them to this path of imitation is nothing but laziness,
for if they engaged in ijtihad, they could arrive at a similar conclusion themselves... Taqlid
is the capital of the ignorant and stems from the ignorance of one’s own worth and value.
This is why a person goes and follows another without evidence, even though they are not
different from one another...

In the early generations, that is, the Companions, the Successors, and the righteous — may Allah
be pleased with them all — they based their actions on evidence, referring first to the Book, then
the Sunnah, and after that, the opinions of those who followed the Prophet, preferring only
what was proven sahth through evidence. For example, in one matter, a person might follow
the opinion of ‘Umar, but in another matter, they might oppose him and adopt the view of
‘AlL It is well known that Abli Hanifa’s companions sometimes agreed with him on the basis
of evidence, while at other times they opposed him. In religion, there is no madhhab called
““Umarism’ or ‘‘Alism.” Affiliation is only to the Prophet. The generations praised by the
Prophet for their virtue did not rely on their scholars or on their own selves but on evidence.
‘When the fourth generation, that is, the common people, abandoned taqwa (piety) and neglected
examining evidence due to laziness, they began to take scholars as evidence and follow them.
Thus, some became Hanafis, others MalikTs, and others Shafi 1s. These people began to regard
individuals as evidence and considered the madhhab into which they were born to be sahth
merely for that reason. Later generations followed their scholars indiscriminately, adhering
to their madhhab regardless of the conclusions they reached. This is how the Sunnah was
replaced with bid*ahs (innovations) and truth with whims.*

In the passage cited above—remarkably reminiscent of the anti-madhhab and pro-ijtihad
discourse of the modern reformist era—al-DabisT offers a critique of the taqlid of madhhab
imams such as Abt Hantfa, Malik, and al-Shafi T, instead advocating for ijtihad grounded in the
primary sources of Islamic law. His emphasis on the epistemic authority of the primary sources
over the authority of madhhab imams is particularly striking. At first glance, these statements
could be interpreted as al-DabiisT called for ijtithad mutlaq in his time, as conceptualized in

23 Abu Zayd ‘Ubayd Allah ibn ‘Umar al-Dabisi, Tagwim Al-Adilla Ft Usil al-Figh (Beirut: Dar al-Kutub al-
‘Ilmiyya, 2001), 399.
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Kamalpashazade’s classification. However, closer examination of al-DabtisT’s works and
legal opinions, this conclusion appears problematic. To put it more clearly, the strong tone
of criticism directed at taqlid in the cited passage is immediately noticeable. It would be
incorrect to think that someone who vehemently criticizes taqlid in such strong terms would
view themselves as a mere muqallid. Therefore, we can assert that al-Dabiist likely regarded
himself as a mujtahid mutlaq, engaging with the four primary sources. This conclusion also
helps to clarify his understanding of ijtihad. For this purpose, it will be sufficient to examine the
historical data reflecting how al-Dabiist engaged with figh. Even a cursory glance at al-DabiisT’s
works and opinions in the field of fur@i® al-figh reveals that his jurisprudential approach was
not fundamentally different from that of the HanafT jurists whom Kamalpashazade classified
as mugqallids. Like other HanafT scholars, al-DabiisT adhered to and defended the opinions of
the Hanaft madhhab against jurists from other madhhabs. Accordingly, it can be argued that
al-DabiisT, like al-SamarqandT and al-BukharT, viewed ijtihad as a process that ultimately
culminates with the Hanefi corpus of furii‘ al-figh even if it begins with the primary sources.
In the quoted passage, al-Dabiist further claims that if a muqallid undertakes ijtihad, they
will most likely reach a conclusion similar to that of the jurist whom they follow. For a HanafT
jurist, this implies that the mugqallid would arrive at one of the opinions already found in the
HanafT corpus of furti al-figh. Read in this light, al-Dabiis1’s remark supports the conclusion
that his conception of ijtihad mutlaq operated within the parameters of a single madhhab.
Turning back a century and shifting our focus to the Iraqi lands, we encounter a significant
statement by another foundational figure in Hanaft legal thought, al-Jassas (d. 370/981):
“When an ‘ammi (layperson) who is not qualified for ijtihad faces a legal issue, they must
ask the people of knowledge.”* This statement indicates that al-Jassas categorizes people
into two groups based on their legal knowledge: the mujtahid and the ‘ammi. Considering
that al-Jassas uses the word ‘ammi for those without legal knowledge, one can argue that al-
Jassas places jurists into a single category: mujtahid. Consequently, this statement suggests
that al-Jassas considered possessing the qualifications for ijtihad a prerequisite for being a
faqth. Based on this reasoning, we can infer that al-Jassas viewed all faqihs of his time as
mujtahids. Furthermore, after outlining the qualifications for ijtihad, al-Jassas explicitly states
that these same qualifications are also necessary for issuing fatwas: “It is permissible for
someone possessing the qualifications we have mentioned to perform ijtihad by comparing
far‘1 (secondary) issues to asli (primary) issues. If this person is righteous (‘adil), they can also
issue fatwas.”? Although al-Jassas does not explicitly state the reasoning behind this rule, it
is not difficult to guess. The only way for a non-mujtahid to issue a fatwa is to cite the ijtihad
or fatwa of a mujtahid. However, there always exists the possibility that the mujtahid whose
opinion is being cited might revise their stance, or that the non-mujtahid might issue a fatwa

24 al-Jassas, Al-Fusil, 4/281.
25 al-Jassas, Al-Fusil, 4/273.

468 islam Tetkikleri Dergisi - Journal of Islamic Review



Murat Saritas

that applies to a different context than the one intended by the mujtahid. The existence of such
possibilities undermines the foundation upon which the fatwa of the non-mujtahid rests. This
issue is particularly relevant in the case of the legal opinions of mujtahids who have passed
away. Consequently, one could argue that the legal opinions of such mujtahids lose their status
as a fatwa and their practical value upon their demise. For these past opinions to regain their
status as a fatwa or practical value in a specific context, they must be adopted as the basis in
the fatwa of a living mujtahid. From this perspective, setting aside the requirement of ‘adala
(integrity and moral probity), it may be asserted that al-Jassas, much like al-Bukhari, employs
the terms mujtahid and muftt interchangeably to denote the same category of jurists. Lastly,
let us recall that Kamalpashazade’s concept of ahl al-tamyiz used for the followers of the
Hanafl madhhab is also employed by al-Jassas for mujtahids. According to al-Jassas, tamyiz
or tarjih is an act of ijtihad and can therefore only be performed by mujtahids.? Thus, it can be
asserted that the terms mujtahid, faqth, mufti, and ahl al-tamyiz all refer to the same individuals.
Considering that al-Jagsas does not impose any qualifications on the concept of ijtihad, every
faqth, mufti, and ahl al-tamyiz qualifies as an absolute mujtahid. This understanding is also
shared by prominent Hanafi authorities of the 5th/11th and 6th/12th centuries, such as Sarakhs1,?’
Abi ‘Abdullah al-Jurjani (d. 522/1128),* Sadr al-Shahid (d. 536/1141),” al-Walwalij (d. after
540/1146),% al-Kasani (d. 587/1191), and al-Marghinani (d. 593/1197).

Thus, the aforementioned jurists, as well as other Hanafi scholars and muftis of their era,
should be considered mujtahid mutlaq. However, historical evidence indicates that the Hanaft
jurists who lived in this period acted in a manner akin to the muqallid jurists, as described in
Kamalpashazade’s classification. For this reason, Kamalpashazade presents the leading HanafT
jurists of the time as concrete examples of the category of mugallid jurists. For instance, Tahawi,
one of the most significant HanafT scholars of 4th/10th century Egypt; Karkhi (d. 340/952),
a foundational figure in the HanafT usal al-figh; al-SarakhsT and his teacher al-HalwanT (d.
452/1060 [?]); al-Halwant’s notable student al-PazdawT (d. 482/1089); and Qadikhan (d.
592/1196), one of the most influential HanafT jurists after the 6th/12th century, are all cited by
Kamalpashazade as examples of the mujtahid fi’l-mas’alah profile in his classification.’' As
mentioned earlier, even though this category includes the term mujtahid, it is characterized

26  Abu Bakr Ahmad ibn ‘Alf al-Razi al-Jassas, Sharh Kitab Adab Al-Qadr Li’l-Hassaf (Beirut: Dar al-Kutub al-
‘Ilmiyya, 2013), 14.

27  al-Sarakhsi, AI-Mabsit, 16/108-9; Sadr al-Shahid, Sharh Adab Al-Qadr, 189—190.

28 Yusuf ibn ‘Alf Abta ‘Abd Allah al-Jurjani, Khizana Al-Akmal, critical ed. Ahmad Khalil Ibrahim (Beirut: Dar
al-Kutub al-‘Ilmiyya, 2015), 4/83-4; 4/126-7.

29  Husam al-Din ‘Umar ibn ‘Abd al-*Aziz ibn Maza al-Bukhari Sadr al-Shahid, “Kitab Al-Waqi‘at,” Es-Sadrussehid
Omer B. Abdiilaziz’in (O. 536/1141) Kitébii’l-Vaki ‘at Adli Eserinin Tahkik ve Degerlendirilmesi, critical ed.
‘Abd al-Nasir Hakimi (Konya: Necmettin Erbakan Universitesi Sosyal Bilimler Enstitiisii, Thesis type: Doctoral
dissertation, 2018), 717.

30 Zahir al-Din ‘Abd al-Rashid ibn Abi Hanifa al-Walwaliji, A/-Fatawa al-Walwalijiyya (Beirut: Dar al-Kutub
al-‘Ilmiyya, 2003), 4/33.

31 Kamalpashazade, “Risala F1 Dukhili Waladi Al-Bint Li’l-Mawqaf,” 195.
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as muqallid in terms of its relationship with the corpus of HanafT furd al-figh. In the same
classification, Kamalpashazade identifies al-Jassas as an example of ahl al-takhrTj and Qudart
(d. 428/1037) and Marghinani as examples of ahl al-tamy1z. He describes both the ahl al-tamyiz
and ahl al-takhrTj categories as followers incapable of ijtihad.* It is well-known that these jurists
carried out their legal activities as adherents of the Hanaft school and within its boundaries.
Therefore, labeling them as absolute mujtahids would align with historical evidence only if
this designation refers to jurists who acted within the confines of their respective schools.

Additional evidence supports this interpretation. For instance, al-Qudiri, al-Sarakhsi,
Abi ‘Abdullah al-Jurjani, and Sadr al-Shahid insisted that qadis must be selected from
those possessing the capacity for ijtihad. In their view, a qadi must be a mujtahid, and it is
impermissible for non-mujtahids to be appointed as gadis or to seek such positions.® It is
clear that making ijtihad a prerequisite for the office of qadt is meaningful only in a context
in which numerous mujtahids are available. These mujtahids would undoubtedly represent the
most competent jurists of their time. Given that the leading jurists of the periods mentioned
acted as followers of a madhhab, one can assert that the concept of mujtahid refers to those
jurists who were followers of their respective madhhabs. We can also support this conclusion
with practical data. In an example of a court ruling concerning yamin al-mudafa (a conditional
oath), the act of a Shafi‘T deputy judge adopting the established view of the Shafi‘Tt madhhab
to which he belongs is portrayed not as taqlid but as his own ijtihad.

Yamin al-mudafa is a type of divorce tied to marriage, expressed in the form of a conditional
oath such as, “If I marry so-and-so woman, she is divorced!” According to the Hanaft madhhab,
if the person who makes this oath marries the woman in question, she is considered divorced.
Accordingly, if the oath-taker uses general expressions that would require all women he might
marry to be divorced with three pronouncements of divorce, he effectively closes the path of
marriage for himself. Sources indicate that this form of yamin al-mudafa was widespread among
unmarried young men in 5th/11th-century Transoxiana and was seen as a significant problem
by jurists.** One of the methods used to resolve this problem relies on the Shafi’i madhhab’s
opinion that yamin al-mudafa is invalid. Under this method, a case would be brought before the
court to annul the oath. A Hanaff qadi, in order to secure an annulment ruling, would appoint
a Shafi‘T deputy judge (naib) specifically for that case. The deputy would then issue a ruling
based on the Shafi‘Tt madhhab’s position, declaring the oath invalid.

The fact that the case is heard by a Shafi ‘T deputy is not the result of a natural process but
is rather designed by the HanafT judge to ensure a court ruling in a specific direction. For this

32 Kamalpashazade, “Risala F1 Dukhiili Waladi Al-Bint Li’l-Mawqaf,” 196.

33 Abu al-Husayn Ahmad ibn Abi Bakr al-Qudtiri, Mukhtasar Al-Qudiiri Ft al-Figh al-Hanafi (Beirut: Dar al-Kutub
al-‘Ilmiyya, 1997), 225; al-Sarakhsi, Al-Mabsiit, 16/108-109; Abti ‘Abd Allah al-Jurjani, Khizana, 4/83-84; Sadr
al-Shahid, Sharh Adab Al-Qadr, 1/126.

34  Abii Bakr Muhammad ibn Ahmad Zahir al-Din al-Bukhari, Al-Fatawa al-Zahiriyya (Istanbul: Bayazid Library,
Veliyytiddin Efendi, 1498), 350a.
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reason, HanafT jurists regard the annulment ruling as if it were issued by the Hanaft judge
himself. This raises the question of whether a ruling given by a Hanafi judge based on the
opinion of another madhhab is valid. According to Abti Hanifa, such a ruling is valid, whereas
Abil Yisuf and Muhammad deem it invalid. To avoid this problem and ensure that the court
ruling is unanimously valid, HanafT jurists emphasize that when the HanafT judge appoints the
Shafi‘T deputy, he must clarify that the deputy is not obligated to rule in favor of annulment but
is free to issue a ruling based on whichever opinion his ijtihad leads him to regarding yamin
al-mudafa.’> A court record example cited in al-Fatawa al-Zahiriyya demonstrates that this
principle was indeed respected in practice:
[Name] son of [Name], who is a ShafiT, states: A letter reached me from [Name] son of
[Name], who had been appointed by Sultan [Name] to undertake the duties of the office of
qadi and issue rulings in the districts of [Name]. This appointment included adjudicating the
dispute over the divorce that resulted from an oath associated with the marriage of [Name]
daughter of [Name] and [Name] son of [Name]. The qadi ordered me to preside over this
case, hear the witnesses, and issue a ruling based on my own ra’y and ijtihad to resolve the
dispute. Complying with the qadt’s directive, I convened a court session for the case. [Name]
daughter of [Name] appeared before me along with her husband, [Name] son of [Name]...
The husband requested that I issue a ruling according to my own ra’y and ijtihad. Thus, after
due deliberation, I exercised ijtihad, ultimately concluding that the oath tied to marriage
was invalid, in accordance with the view of those who consider such oaths to be invalid.
Consequently, I ruled that the oath in question was null and void and that this woman was
lawfully married to this husband under the said marriage contract...
I carried out all of this based on the authorization granted to me by [Name] son of [Name],
the qadi, to adjudicate this case in accordance with my own ra’y and ijtihad.*

As can be seen, the court ruling example quoted above explicitly states that the person
appointed to adjudicate the case concerning yemin al-mudafa is affiliated with the Shafi‘1
madhhab. Despite this, the qadt does not instruct him to base his ruling on the position of
the Shafi‘T madhhab; rather, he directs him to engage in ijtihad and to base his judgment on
whichever opinion his ijtihad leads him to adopt. In doing so, the qadi effectively recognizes
him as a mujtahid. Moreover, it should be noted that yamin al-mudafa is not a novel issue that
requires fresh ijtihad merely because it is absent from Shafi'T legal texts. On the contrary, it
has existed since the early formative period of Islamic law. The view that yemin al-mudafa
is invalid, which the Shafi‘T deputy claims to have arrived at through ijtihad, is in fact the
well-established and widely known view of the Shafi‘T madhhab. Therefore, it is not possible
to explain the Shafi‘T deputy’s action as ijtihad in the sense described in Kamalpashazade’s
classification of jurists. The statements in the court decision example we have cited suggest
that, at least in the late 6th/12th century and the first quarter of the 7th/13th century, a jurist

35 Murat Sarttas, Fikih, Mezhep ve Sultan: 16. Yiizyil Osmanli Merkez Topraklarinda Mahkeme Kararlarinda Hangi
Hukuki Géoriislerin Esas Alinacagt lle Ilgili Emr-i Sultaniler (Istanbul Universitesi Sosyal Bilimler Enstitiisii,
Doctoral Dissertation, 2024), 38-41.

36  Zahir al-Din al-Bukhari, Al-Fatawa al-Zahiriyya (Veliyytiddin Efendi, 1498), 349b—350a.
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affiliated with a madhhab adopting the established view of their own madhhab was also
considered an act of ijtihad. Based on all of this, we can argue that the understanding of
ijtihad held by al-Samarqandt and al-BukharT was not marginal but rather representative of
the period we examined. Thus, although the meanings in which HanafT jurists of the period
under examination used the concepts of mujtahid mutlaq and ijtihad mutlaq have been largely
clarified, we can further deepen our analysis by exploring the issue of the transmission and
narration (hikaya/naql) of the fatwas.

The Hanafi sources from the period under study mention a third category, alongside the
mujtahid and the ‘ammi (layperson with no legal knowledge), called the haki or naqil. A
haki (or naqil) is someone who has memorized the opinions of the madhhab with which they
are affiliated. In this respect, the haki/naqil differs from the ‘ammi, who possesses no legal
knowledge. However, the haki/naqil is not permitted to issue fatwas. The sources emphasize that
even if the haki/naqil provides an answer to a legal question, this answer does not qualify as a
fatwa. As the name itself suggests, the act of hikaya/naql performed by the haki/naqil is limited
to the mere transmission of legal opinions. The haki/naqil lacks the competence to evaluate the
legal opinions they have memorized. Thus, this should be considered the distinguishing feature
that separates a haki/naqil from a mujtahid, faqih, or mufti. Since the legal work performed
by a haki/naqil consists merely of transmitting or narrating legal opinions, the conditions for
narration (riwayah), rather than the conditions for ijtihad, are brought up for the qualification
of hikdya/naql.*” Accordingly, we may conclude that, in the period under examination, the term
mujtahid was applied to jurists who—despite their affiliation with a particular madhhab—
possessed the competence to evaluate competing legal opinions. Such jurists were presumed
to embrace the positions they espoused as the outcome of their own ijtihad, even when those
positions coincided with the established views of their school. Consistent with this inference,
Hanaft sources from the era frequently preserve a dictum attributed to Abii Hanifa’s disciples:
“It is impermissible for anyone who does not know the foundations of our opinions to issue

fatwas on the basis of them.”® Sadr al-Shahid elaborates on this dictum as follows:
A person who possesses books of figh, along with the opinions of certain scholars, the Sahaba
(Companions), and the Tabi‘Gn (Successors), may transmit these views, provided that he
has memorized them accurately and is trustworthy. Those who hear these reports from him
may also pass them on in the same manner. However, issuing fatwas on the basis of these
opinions is impermissible unless one can distinguish among the competing legal rulings
(tamyiz). This prohibition rests on a report attributed to Abii Hantfa: “It is impermissible
for anyone who does not know the foundations of our opinions to issue fatwas on the basis
of them. Thus, it becomes clear that a fatwa is valid only when it rests on ijtihad, and that

37  al-Sarakhsi, AI-Mabsit, 16/109.

38 Abu al-Layth Nasr ibn Muhammad ibn Ahmad al-Samarqandi, ‘Uyiin Al-Masa il (Baghdad: Matba‘at As‘ad,
1386H), 485; Abt ‘Abd Allah al-Jurjani, Khizana, 4/127; Burhan al-Din ‘Al1 ibn AbT Bakr al-Marghinani,
“Mukhtarat Al-Nawazil,” Burhaneddin El-Mergindni’'nin “Muhtdratu 'n-Nevazil” Eserinin Edisyon Kritigi
(Konya: Selguk Universitesi Sosyal Bilimler Enstitiisii, Thesis type: MA, 2010), 529.
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ijtihad, in turn, requires the capacity to evaluate, discriminate among, and choose between
competing legal opinions. In contrast, mere transmission (riwaya) relies solely on accurate
memorization to avoid errors.*

As can be seen, Sadr al-Shahid characterizes a jurist’s issuance of a fatwa based on Abt
Hanifa’s opinion not as taqlid but as ijtihad. In his view, for someone to move beyond the
status of a mere haki/naqil and be regarded as a mujtahid, it is not necessary for them to
introduce a new or different legal opinion. Rather, the essential criterion is possessing the
ability to critically assess legal views, distinguish between them, and make informed choices.
Thus, a person who possesses this competence is regarded as having exercised ijtihad and
based their fatwa on their own ijtihad, even if they issue a fatwa in accordance with Abi
Hanifa’s opinion. This conclusion aligns with the prevailing definition of taqlid in the period
under examination—namely, the acceptance of another’s legal opinion without knowledge
of its evidence or rationale.*” Within this framework, al-Samarqandi maintains that taqlid is
permissible only for laypeople and students of law,*! thereby implying that those who have
completed legal training are to be regarded as mujtahids. In doing so, he offers a more concrete
delineation of the concept of the mujtahid.

This portrayal of the haki/naqil closely parallels the category of the “pure mugqallid” in
Kemalpashazade’s classification. As Kemalpashazade explains, individuals in this category,
while possessing some knowledge of law, lack the capacity for ijtihad, takhrij, tarjth, and
tamyiz—that is, they are not qualified to evaluate or distinguish between legal opinions.
Consequently, in his words, they simply adopt the opinions they come across, without exercising
legal reasoning. Based on this similarity, it seems appropriate to associate the haki/naqil of the
period under study with Kemalpashazade’s pure muqallid. If this alignment holds, it would
follow that, according to the understanding of ijtihad prevalent in that period, all jurists other
than the pure mugqallid would be considered absolute mujtahids.

3. Shift in the Conception of Ijtihad and Taqlid

The Hanafi understanding of ijtihad underwent a transformation over time. Jurists began to
emerge who asserted that there were no longer any qualified mujtahids in their era.*> Consequently,
questions such as whether a period without mujtahids was possible, how religious and legal life
would be regulated in the absence of mujtahids, how the institution of fatwa would function,
and whether it was permissible to follow a deceased mujtahid began to appear in some Hanaft
ustl works. These works generally affirmed that it was permissible to follow a mujtahid who

39  Sadr al-Shahid, “Kitab Al-Wagqi‘at,” 717.

40 al-Dabusi, Tagwim Al-Adilla, 388; al-Samarqandi, Mizan Al-Usiil, 676.

41  al-Samarqandi, Mizan Al-Usiil, 676.

42 Tahir b. Ahmad Iftikhar al-Din al-Bukhari, Khulasat Al-Fatawa (Karachi: Maktabat al-Rashidiyya, no date),
4/49; Hafiz al-Din Muhammad ibn Muhammad al-Bazzazi, A/-Fatawa al-Bazzaziyya (Bulaq: al-Matba‘a al-
Kubra al-Amiriyya, 1310h), 2/236; Molla Fanari, Fusil Al-Bada'i* Fi Usil al-Shara’i * (Beirut: Dar al-Kutub
al-‘Tlmiyya, 2006), 2/494.
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was no longer alive. Accordingly, it was argued that a non-mujtahid could issue fatwas based on
the opinions of a deceased mujtahid, provided that he was knowledgeable about that mujtahid’s
methodology, opinions, and their supporting evidence. Furthermore, it was maintained that
such a jurist could address new legal issues by employing the foundational principles and
methodology of that mujtahid and attribute the resulting rulings to him. In this way, it was
argued that a period without living mujtahids was conceivable. Thus, alongside the categories
of mujtahid and layperson (‘ammi), a new category was introduced: one who is a jurist (faqth)
but not a mujtahid. In addition, the term mujtahid mutlaq, which had previously been applied
to scholars competent to issue fatwas in all areas of the law, came to be reserved exclusively
for the eponymous founders of the madhhabs, such as Aba Hanifa, whose opinions were now
subject to taqlid.*® This shift in the meanings of ijtihad and taqlid, which can be observed as
beginning gradually in the late 6th/12th century, gained momentum in Mamluk-era Hanafism
during the 8th/14th and 9th/15th centuries. By the 10th/16th century, this new conception of
ijtihad and taqlid had become widespread and firmly entrenched among HanafT jurists. This
conception finds its clearest expression in Kemalpashazade’s classification of the fuqaha’, in
which all Hanaff jurists apart from Abi Hantfa and his direct disciples, such as Abt Yasuf and
Muhammad, are characterized as mugallids in relation to the Hanafi corpus of furd‘ al-figh.*

On the other hand, when one compares HanafT jurists who, in accordance with the earlier
conception of ijtihad, regarded themselves as mujtahid mutlaq after the late 4th/10th century,
with those who adopted the new understanding of ijtihad and identified themselves as mugqallids,
it becomes evident that there is no major difference between the two groups in terms of the
way they engaged with figh and their relationship to the HanafT corpus of furii‘ al-figh. Both
groups operate within the institutional and epistemological framework provided by the Hanafi
madhhab. In this context, it may be argued that the shift in the concept of ijtihad and taqlid
within the HanafT tradition is essentially a discursive transformation. That is, Hanaff jurists
began to describe the practice of legal reasoning within the parameters of the madhhab, which
was formerly characterized as ijtihad mutlaq, as taqlid; likewise, they began referring to jurists
affiliated with the madhhab, who were once regarded as absolute mujtahids, as mugqallids,
even if those jurists were recognized as prominent legal authorities. Indeed, as can be seen
from the earlier discussions, the qualifications that were previously considered distinctive
features of mujtahid muftts, such as the ability to understand the evidence and foundations of
legal opinions and to critically evaluate them from a juridical standpoint, appear in the new
conception as criteria for issuing fatwas by mugqallids. In other words, individuals who were

43 Mugzaffar al-Din Ahmad ibn “Ali Ibn al-Sa‘ati, Badi* Al-Nizam al-Jami‘ Bayna Kitab al-Bazdawt Wa-I-IThkam
(Mekke: Jami‘at Umm al-Qura, 1985), 2/683-4; Fusil Al-Bada’i‘, 2/475, 2/493-5; Kamal al-Din Muhammad
ibn ‘Abd al-Wahid Ibn al-Humam, Al-Tahrir Fi Usil al-Figh (Cairo: Matba'a Mustafa al-Babi al-Halabi wa-
Awladih bi-Misr, 1351h), 546, 550; Abti ‘Abd Allah Shams al-Din Muhammad ibn Muhammad Ibn Amir Haj,
Al-Tagrir Wa-al-Tahbir ‘ala Kitab al-Tahrir (Bulaq: al-Matba‘a al-Kubra al-Amiriyya, 1316), 3/339, 3/346-9.

44 Kamalpashazade, “Risala F1 Dukhali Waladi Al-Bint Li’l-Mawquf,” 195-197.
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once identified as mujtahids under the old paradigm are now labeled as mugqallids within the
new framework.

Conclusion

All of this indicates that particularly between the 4th/10th and 7th/13th centuries, a different
understanding of ijtihad and taqlid prevailed within the Hanafi tradition. During this period,
HanafT jurists understood ijtihad as the process by which a legally competent jurist, capable
of evaluating legal opinions on juridical grounds, adopts a particular opinion with knowledge
of its evidentiary basis. If a jurist with these qualifications could issue legal opinions across
all fields of furdi‘ al-figh, they were designated as a mujtahid mutlaq. Within this framework,
a legal opinion was not required to be derived directly from the primary sources to qualify as
aproduct of ijtihad. Consequently, affiliation with a particular madhhab and engagement with
figh on the basis of its corpus of furi® al-figh was not seen as incompatible with the status
of being a mujtahid mutlag. Moreover, it was believed that the capacity for ijtihad mutlaq
could be attained through rigorous engagement with the corpus of furii* al-figh of a particular
madhhab. According to this understanding, jurists affiliated with a particular madhhab who
were sufficiently qualified to evaluate legal opinions and their evidentiary bases on juridical
grounds across all fields of furG‘ al-figh were regarded as mujtahid mutlaq. Their opinions,
even if they aligned with the established opinions of their madhhab, were considered outcomes
of their own personal ijtihad rather than taqlid.

This conception of ijtihad appears to have undergone a gradual transformation beginning
in the 7th/13th century, a process that was largely complete by the 10th/16th century. In this
later understanding, Hanafls came to define ijtihad strictly as the derivation of legal opinions
directly from the primary sources. One key difference from the earlier view was that engagement
with figh on the basis of a particular madhhab’s corpus of furt‘ al-figh was now classified
as taqlid and excluded from the domain of ijtihad. Consequently, it came to be said that no
mujtahids remained in this later period. Nevertheless, in both periods, the way HanafT jurists
engaged with figh and their relationship with the madhhab’s corpus of furii‘ al-figh remained
nearly identical. Thus, the transition from the older to the newer understanding was largely a
discursive change. More precisely, jurists who had been regarded as mujtahid mutlaq under
the older framework were, despite possessing the same legal competencies, reclassified as
mugallids under the newer one.
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