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As the enlarged European Union gradually adjusts to the newfound realities
and dynamics of a re-unification process politically and symbolically signalling
the end of the major, traumatic and profound divisions brought about by what
| like to think of as the European civil wars of the 20th century, it might be
appropriate, indeed opportune, to reflect on the broader political and institutional
context directly affecting the capacity of the ombudsman institution to serve
citizens and to enhance their ability better to enjoy their rights. Two major
parameters profoundly affecting and shaping this context are the rule of law and
democracy. The interplay between these two parameters and the institution of
the ombudsman shall constitute the object of this short article.’

My argument, simply put, will be that the particular temporal sequence in
which rule of law and democracy are introduced in a given society and country
will directly affect the political and institutional environment within which the
ombudsman can operate. More specifically, | wish to argue that where rule of law
precedes democracy, the resulting political, institutional and cultural environment
will be more hospitable to the fuller actualisation of the ombudsman’s potential
and more conducive to its serving as a mechanism contributing to the
substantive empowerment of citizens. Conversely, the reverse sequence, where
the introduction of democracy either precedes that of the rule of law or even
coincides with it, constitutes a sub-optimal option from the point of view of
citizens’ empowerment through the enjoyment of their rights. In what follows |
will seek to develop this argument more systematically. 2

Let me begin by stressing the obvious point that, even though, in contemporary
European legal culture, rule of law and democracy are thought of as forming
an inseparable and, so to speak, natural pair, they are clearly separable and
analytically distinct.

Rule of law describes a condition in which all members of society live under
the law, and where no one can operate outside or above the law. Its historical
origins derive from European feudalism, and, more specifically, from the tight and
complex nexus of reciprocal rights and obligations which, over time, issued from

(1) The article was originally published in: Hans Gammeltoft-Hansen and Jens Olsen, eds., The Danish
Ombudsman 2005-Part lll, (Copenhagen: Folketingets Ombudsmand, 2005), 11-22.
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the contractual relations linking lord and vassal together. Flowing directly from
such a situation is the additional principle that, under the rule of law, every person
is subject to ordinary law and not to extraordinary or exceptional arrangements.
A crucial condition relating to the generation of the rule of law and underpinning
its existence is that its general principles are necessarily the product of judicial
decisions, in other words, that the courts constitute the foundation upon which
the rule of law is built and on which its development and evolution depends.
Finally, to confine myself to very basic attributes, rule of law by definition implies
the absence of the unrestrained (and therefore potentially arbitrary) exercise of
power, so elegantly conveyed by the Latin maxim “Quod principi placuit, legis
habet vigorem” [=what pleases the prince has the power of law], which, by
assigning paramount value to the ruler’s pleasure served for a long time as the
intellectual justification and underpinning for absolute government. 3

A further dimension associated with the rule of law is that, under conditions
characterised by its acceptance, the constitution of the state is effected on the
basis of what Max Weber described as “legal-rational” rules, which serve as the
legal foundation of power and of the state. *

Finally, the evolution of the rule of law has, over time, resulted in social and
political arrangements, whose distinctive characteristic is that the relationship
between rulers and ruled is not direct and immediate, but is rather mediated
by structures or institutions enjoying legal recognition and authority, placing
effective limits on the power exercised by the ruler. This characteristic of the rule
of law and of the pattern of mediated exercise of power that it is associated with
was astutely captured and extensively analysed by Montesquieu in his celebrated
Spirit of the Laws, under the apt term “corps intermédiaires”. °

In contrast to the rule of law’s more ancient pedigree, democracy is a much
more recent phenomenon that is inextricably linked to the political and socio-
economic upheavals that shook the European Continent and the American
colonies in the “long century” beginning in the last quarter of the 18th century
and lasting well into the 20th. Associated with the gradual expansion of the right
of suffrage to an ever increasing number of subjects turned citizens, democracy,
and especially its liberal variant, nowadays enjoys undisputed legitimacy not only
throughout Europe, which implicitly constitutes the focus of this contribution,
but among the overwhelming majority of states around the world. ¢

Definitions of democracy can easily be long and elaborate. For purposes of this
analysis, | prefer to adopt a minimalist conceptualisation and to confine myself to
identifying some of the basic attributes of democracy that serve as fundamental
preconditions for its legitimacy and effectiveness. In my mind, these include (a)
the capacity to allow for fair elections, (b) the existence of more than one legal
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parties having the right freely to contest an election, and (c) the absence of what
political scientists call “veto groups”, capable of effectively interfering with the
democratic process and of, in one way or another, subverting or voiding decisions
taken by the voters. Traditional examples of such veto groups are the monarchy,
the armed forces, or other parts of the state apparatus unwilling to accept the
popular verdict of an election as legitimate and final and to abide by it.’

An important implication of such a conceptualisation is that democracy
cannot be simply equated to parliamentary institutions or to the mere holding
of elections. The existence of the former in many parts of the world today and
in many parts of Europe in the past did not ensure that the conditions outlined
above as basic characteristics of democracy were adequately met. At the same
time, even a cursory look around the world will provide ample evidence to support
the view that the conditions under which elections are held in many countries do
not meet the criteria of fairness, free contestation and absence of veto groups
outlined above. Rather than democracies, these can better be thought of as
“electoral regimes’, whose capacity to meet the formal requisites of democracy is
still quite limited. 8

Let me, finally, make an additional and, in certain ways, more complicated
point, which has to do with the relationship between democracy and the
legitimacy of the state. To put it simply, acceptance of the legitimacy of the state
in the eyes of its citizens constitutes a prior condition for the smooth operation of
democracy. In fact, | would take this proposition one step further and argue that
if the state is not perceived as legitimate, then the democratic process cannot
rectify this problem. This observation serves to clarify an important point of high
salience for this analysis. It highlights an essential distinction between rule of law
and democracy, by pointing to the fact that the majoritarian logic driving the
democratic process cannot, a priori, be used as an instrument for settling issues
pertaining to the primacy of the rule of law. To give but one example to which
| will return towards the end of my analysis and which has direct relevance to
political problems facing a number of more recent European democracies: the
democratic process, in other words the majoritarian principle, cannot be made
use of to resolve issues relating to the defence of human rights, including the
rights of minorities. °

In its short modern existence, democracy has assumed many forms and
varieties. Depending on which principle or attribute is chosen as a criterion for
classification, democracies can be thought of as parliamentary, presidential, or
semi-presidential, the latter being used in reference to the type installed in France
under the Fifth Republic. Alternatively, we can think of democracies as majoritarian
or consensual; or as republics as opposed to constitutional monarchies.
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If we were to move our inquiry to the level of abstract principles informing
democracy, | would argue that liberty and equality, two of the most powerful
intellectual legacies of the Enlightenment and of the political revolutions this
momentous era gave rise to, serve as a solid foundation upon which all modern
democracies have been constructed. The relative balance between these
two principles built into constitutional formulae and resulting institutional
arrangements allows us to distinguish between two variants of modern democracy
which have a particular bearing to contemporary political and intellectual debates
concerning both democracy and, especially, the quality of democracy in Europe
and beyond.

The first variant, which derives its roots from the Jacobin legacy of the French
Revolution, privileges equality as the fundamental organisational principle
of democracy. Its attractiveness lies in the elegance issuing from its simplicity.
According to this conceptualisation of democracy, shorn to its essentials, the
sovereign people constitute the sole source of power, whose sole institutional
expression is (@ mostly unicameral) parliament. In majoritarian systems capable
of producing single party cabinets, the party enjoying parliamentary majority
constitutes the natural and logical sole expression of popular sovereignty and, as
such, can legitimately claim the right to exercise power on behalf of the sovereign
people. 1°

The obvious advantages of such an egalitarian conceptualisation of democracy
notwithstanding, its major drawback, deriving directly from its preoccupation with
equality as its major, if not sole, organisational principle, is that it is driven by what
| would describe as a “unidimensional” logic geared to privileging homogeneity
over diversity. Pushed to its logical extremes, such an emphasis on homogeneity,
so intimately linked to equality, risks generating a flattening dynamic capable of
imparting a dimension of “levelling egalitarianism” to the democracy associated
with the unidimensional logic underpinning it. In turn, such a conceptualisation
of democracy raises serious concerns relating to the observance of the rule of law
and the respect for the enjoyment of rights and obligations linked to it. "

The alternative variant, which, | hasten to add, seems to be drawing growing
attention in recent decades and to serve as is an increasingly attractive paradigm
to emulate is characterised by the systematic search for the construction of
institutional arrangements capable of embodying various combinations of the
principles of equality and liberty. Driving this conceptualisation of democracy
is a pluralist logic, whose overriding preoccupation is the search for an optimal
balance between institutions alternatively expressive of egalitarian and libertarian
principles. Such an overarching balance, which, for its crystallisation, consolidation
and entrenchment over time, relies on the generation of a dense network of
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institutional checks and balances or counterweights, akin to Montesquieu’s “corps
intermediaries”, provides better conditions for the observance of the rule of law
and for the quality of democracy.

Itis, therefore, not accidental that it is in democracies which most approximate
this variant that the role of the judiciary as the fountainhead of the rule of law
is most developed and respected and acceptance of the ombudsman as a
quintessential example of such a counterweight enjoys greatest legitimacy. |
simply note that the institution of the ombudsman, initially established in Sweden
in 1809 and subsequently spread to Finland in 1919, Denmark in 1955, Norway
and New Zealand in 1962, the United Kingdom in 1967 and France in 1972, now
exists at the national level in 23 of the 25 Members States in the European Union
(and at the regional and local levels in Italy and Germany), as well as in seven out
of eight states in Southeastern Europe, and is intimately identified with norms
and practices geared to the promotion of the quality of democracy and respect of
the rule of law. '

Given the foregoing analysis, the questions which almost automatically
poses itself is: which combination of rule of law and democracy constitutes a
more hospitable environment enabling the ombudsman better to serve as an
institutional counterweight capable of defending the rights of citizens, combating
maladministration and protecting human rights? For the sake of clarity, | propose
to be somewhat schematic and to identify two such combinations or scenarios
capable of adequately addressing this question. In the first, which is more typical
of more mature democracies, the introduction of the rule of law historically
preceded democracy. In all such cases, the prior existence of the rule of law as
the fundamental underpinning upon which a state organised along legal-rational
rules was erected made it easier to confront the inevitable tensions, turbulence
and occasional upheavals associated with the rise in popular participation linked
to the introduction of democracy in each country. ™

In countries where such a sequence resulting in the positive articulation of
rule of law and democracy obtained, the emergence of the ombudsman as an
institution distinct from, but complementary to, the courts, capable of serving as a
non-judicial mechanism of accountability and control geared to the enhancement
of the rule of law and to the protection of citizens’ rights was both much easier
and much more effective. In turn, this complementarity made it possible to offer
citizens a broader range of choice when it came to choosing between alternative
mechanisms of redress and deciding on how best to exercise these rights. As such,
this complementarity, which has allowed the ombudsman to assume the status
and the moral authority of what the French aptly call a “magistrature d'influence”’,
has also positively contributed to the quality of democracy in countries where
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such arrangements obtain. ™

In the obverse scenario, where democracy was introduced in countries
where the rule of law tradition was weak, fragile, or, in the worst of cases, simply
lacking, the prospects for the ombudsman to serve as an effective mechanism
of accountability and to contribute to the deepening of both rule of law and
democracy have been less bright. Where democracy cannot count on the
norms and values associated with the culture of respect for reciprocal rights and
obligations generated by the rule of law, and where, as consequence, the courts
cannot effectively serve as the cornerstone for the construction of a system of
institutional checks and balances and of a dense network of counterweights,
the power of the executive branch of government and, more generally, of the
state can easily remain unrestrained. Such an environment is almost by definition
inhospitable for the ombudsman institution and severely circumscribes its
capacity to serve as an effective mechanism of control and accountability, capable
of protecting the rights of citizens.

In such circumstances, the ombudsman is faced with the unenviable prospect
of becoming marginalised and potentially ignored. The likely end result of such
an eventuality is the gradual delegitimation of the institution, as its incapacity to
serve its avowed purpose leads to the erosion of its moral authority and robs it of
its raison d’étre. The same outcome may also obtain in cases where the uncritical
reading of, and borrowing from, ombudsman models derived from qualitatively
different historical circumstances and temporal sequences generates unrealistic
expectations concerning the ombudsman’s capacity to serve as a mechanism of
control capable of holding the executive branch of government accountable in
countrieswheretherule oflawistenuous, fragile, or simply non-existent. Illustrative
examples of such an eventuality are observable in certain of the new democracies
in Southeastern Europe, where, in the absence of any meaningful counterweights
to the power of the executive branch of government, calls have been made for
the ombudsman institution to be equipped with prosecutorial powers, similar to
those enjoyed by the Swedish and Finnish ombudsmen. Such a course of action,
which is based on a misreading of the vastly different historical circumstances
and temporal sequences that gave rise to the ombudsman institution in these
two Scandinavian countries, fails to appreciate the dangers to the very viability to
the ombudsman institution in these recent democracies likely to result from the
involvement of the institution in what are bound to become political conflicts and
struggles centring on its efforts to rein in an executive culturally and politically
resistant to all forms of restraint. '°

Let me now attempt to apply the preceding theoretical schema on concrete
historical reality and to demonstrate its utility to contemporary Europe. In line
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with the logic of the first scenario, in which the rule of law historically precedes
the introduction of democracy, | would argue that a better and more hospitable
environment for the establishment and development of the ombudsman
institution and for its capacity to serve as an effective mechanism of accountability
and control, once democracy was introduced and a modern democratic state was
constructed, obtained initially in Western and Northern Europe. A direct outcome
of this combination of historical factors was the fact that, between 1809 and 1972,
the institution was established exclusively in these areas and, by extension, in one
of the countries (New Zealand) belonging to the British Commonwealth.

A similar argument can, mutatis mutandis, be made for the successor states
(and even regions) of the Austria-Hungarian Empire, where the rule of law became
well entrenched from the mid-18th century on, receiving great impetus during
the golden half century (1740-1790) of Maria Theresa’s and Joseph II's reigns, and
where familiarisation with democratic practices dated to the interwar period in
the 20" century. The role which the ombudsman has, despite the legacies of the
recent totalitarian experience, been able to play over the past decade or so in
the construction of modern democracies in Poland, Hungary, the Czech Republic,
Slovenia, and, more recently, Slovakia provides strong empirical evidence in
support of this argument. "7

Southern Europe constitutes an interesting hybrid case. The precocious
introduction of parliamentary institutions in the region in the early decades of
the 19t century, before, that is, the rule of law had had an opportunity to become
entrenched, did not contribute to the emergence of conditions favourable to the
development of political regimes capable of fairly balancing the logic of equality
with that liberty within the context of their respective institutional arrangements.
The result was political conditions inhospitable to checks and balances and to the
culture of institutional counterweights associated with it. The most immediate
and visible by-product of these conditions was the seemingly endless oscillation
between authoritarian rule and unstable and ultimately failed democratic regimes
that so profoundly marked the region well into the first half of the 20*" century. @

Two developments served as the catalyst that made it possible to escape from
the vicious cycle of failed democratic experiments and authoritarian interludes:
the political learning derived from the traumatic experiences associated with the
authoritarian regimes which prevailed in the region in the interwar and post-war
periods and the profound influence, by way of a demonstration effect, which,
beginning in the 1960s, the European Economic Community, now the European
Union, was able to exercise over political elites and masses in the countries of the
region. As a result, the democratic regimes established in the mid-1970s were
able to provide for a fair balance of institutional arrangements expressive of rule of
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law and democracy. It was in this, more hospitable setting, that the ombudsman
institution emerged as part of the institutional arsenal of what, for the first timein
the modern histories of the countries in the region, became consolidated modern
democracies. "

In marked contrast to the preceding analysis stand the successor states of
the Ottoman Empire in Southeastern Europe. In this region, where, (a) again for
historical reasons, the state retained to the very end, in the early 20th century, its
highly patrimonial character and the rule of law never acquired deep roots; where,
(b) as a result of long periods of authoritarian and totalitarian rule, familiarity
with democratic practices ranged from the very limited to the non-existent; and
where (c) the introduction of democratic practices effectively coincided with,
if it did not precede, efforts to establish, the rule of law, the challenges facing
the ombudsman institution as its seeks to carve out its proper role within the
institutional landscape of its respective democratic regime are formidable. The
experiences of ombudsmen in Southeastern Europe to date constitute telling
evidence of the much more tortuous road the institution will have to travel on its
way to becoming an effective instrument of control and accountability capable of
substantively contributing to the defence of citizens’ rights and to the quality of
democracy in each country in the region. %°

Let me conclude with two final observations. The first recalls the point made
at the beginning of this article concerning the impossibility of solving issues
relating to the legitimacy of the state from within democracy, by making use of
the majoritarian principle. This observation has special relevance to all the more
recent European democracies facing problems in accommodating minorities into
their democratic systems, and is especially pertinent to states where minorities
are particularly large. It also forcefully highlights the more general point, also
made earlier, that, in certain instances, questions relating to the rule of law, such
as the defence of human rights, cannot be resolved by having recourse to the
majoritarian logic of democracy. Hence the need for the balanced development
of both, if the interests of citizens are to be well served by a modern democratic
state. '

The second observation concerns ombudsmen in the European Union and,
more specifically, the challenges they have to face as they try to promote the rule
of law and democracy at their respective levels within the Union. | remain deeply
convinced that successin this difficult taskis only possible, when ombudsmen atall
levels of governance, European, national, regional or local, effectively collaborate
and coordinate their efforts, with an eye to serving citizens better. It is for this
reason that both my predecessor, Jacob S6derman, and | attempted to convince
the Convention for the Future of Europe and the ensuing Intergovernmental
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Conference to include in the draft constitutional treaty an explicit recognition
of the rights of European citizens to have access to ombudsmen and other non-
judicial means of redress, when seeking to defend their rights.

Even though the final text of the constitutional treaty did not contain a
provision to that effect, the strengthening of non-judicial means of redress, as
alternatives to judicial ones, must remain a strategic goal for the ombudsman
community within the Union. Success in this direction would not only make it
easier for all ombudsmen and similar bodies to help citizens know their rights
better and to also better enjoy their rights. It would also substantively enhance
the capacity of ombudsmen, whether at the European national, regional or local
levels, to contribute to the deepening of the rule of law and to the improvement of
the quality of democracy at all levels of the Union. And that certainly constitutes
a goal well worth pursuing.
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analyses pertinent to the concerns of this article, see, in addition to The Politics of
Democratic Consolidation, already cited, P. Nikiforos Diamandouros and Richard
Gunther, eds., Parties, Politics, and Democracy in the New Southern Europe
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(Baltimore, MD: Johns Hopkins University Press, 2001), and Richard Gunther, P.
Nikiforos Diamandouros and Dimitri A. Sotiropoulos, eds., Democracy and the
State in the New Southern Europe (forthcoming).

20 - On the prospects for democracy in the successor states of the Ottoman
Empire, see Diamandouros and Larrabee, “Democratization in South-Eastern
Europe,” 24-64.

21 - For a theoretical discussion of the problems associated with an attempt to
solve issues relating to the rule of law by having recourse to the majoritarian logic
of democracy, see the works by Dahl (1989) and Linz and Stepan (1996) cited in
note 9 above.
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DEMOKRASI, HUKUKUN USTUNLUGU VE OMBUDSMANLIK KURUMU™

P. Nikiforos DIAMANDOUROS®

Genisleyen Avrupa Birligi, yeniden birlesme sureciyle birlikte yeni kesfedilen
gercekliklere ve dinamiklere kademeli olarak uyum saglamaktadir. Bu, Avrupa'da
20. yuzyllda meydana gelen i¢ savaslardan kaynaklandigini disindiugum
blyuk, travmatik ve derin bolinmelerin siyasi ve sembolik olarak sona erdigini
gostermektedir. Dolayisiyla, Ombudsmanlik Kurumunun vatandaslara hizmet
edebilme ve vatandaslarin haklarini daha iyi kullanabilmelerini saglayabilme
yetisini dogrudan etkileyen daha genis capli siyasi ve kurumsal baglamlan
ele almak uygun olabilir, dogrusunu séylemek gerekirse bu yerinde ve dogru
yaklasim olur. Bu durumu derinden etkileyen ve sekillendiren iki 5nemli parametre
bulunmaktadir. Bunlar, hukukun Ustlinligi ve demokrasidir. Bu iki parametre
ve Ombudsmanhk Kurumu arasindaki etkilesim bu kisa makalenin konusunu
olusturmaktadir.’

One sirdiigim argiiman, hukukun Gstiinligi ve demokrasi ilkelerinin belirli
bir topluma getirildigi belirli bir zamanda vukubulan ve gelisen hadiseler dizisinin,
Ombudsmanlk Kurumunun faaliyet gosterecedi siyasi ve kurumsal ortami
dogrudan etkilemesi ile alakalidir. Dahasi, hukukun Gsttinliginin demokrasiden
once gelmesi halinde ortaya cikan siyasi, kurumsal ve kultirel c¢evrenin,
Ombudsmanlik Kurumunun potansiyelini tam anlamiyla kullanmasina daha agik
hale gelecegi ve bu kurumun vatandaslarin maddi (usuli olmayan) ve somut
kurallar itibariyle glc¢lendiriimesine katki saglayan bir mekanizma olarak hizmet
etmesini kolaylastiracagi hususunu belirtmek isterim. Buna karsilik, demokrasinin
ortaya ¢ikisinin hukukun Gstiinliigiinden 6nce oldugu veya ayni doneme denk
geldigi tam tersi yondeki olaylar dizisi, vatandaslara haklar verilerek vatandaslarin
glgclendirilmelerine iliskin bakis acisiyla ele alinirsa bu durum alt-optimal bir
secenek gorevi gormektedir. Yazimin devaminda bu argimani daha sistematik bir
sekilde gelistirmeye calisacagim.?

Acikca ortaya konmus bir hususu vurgulayarak baslayayim yazima. Cagdas
Avrupa hukuk kultirinde hukukun Ustunligu ve demokrasinin ayrilmaz bir
bitln, tabiri caizse dogal bir cift oldugu dustintlse de bu kavramlar belirgin bir
sekilde birbirinden ayrilmaktadir ve analitik olarak birbirinden farkhdir.

(1) Bu makale orjinal olarak “Hans Gammeltoft-Hansen and Jens Olsen, eds., The Danish Ombudsman 2005-Part
Ill, (Copenhagen: Folketingets Ombudsmand, 2005), 11-22." yayinlanmistir.

(2) Avrupa eski Ombudsmani
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Hukukun dstinlagu, bir toplumun tim udyelerinin hukuka uygun yasadig
ve hi¢ kimsenin hukukun disinda veya Ustiinde olmadigi bir durumu anlatir. Bu
kavramin tarihsel kdkenleri, Avrupa feodalizminden ve zamanla efendi ve kéleyi
birbirine baglayan s6zlesmeye dayali iliskilerden kaynaklanan karsilikh hak ve
yukumlultklerin siki ve karmasik baglantisindan gelmektedir. Hukukun Gstiinlagu
ilkesi kapsaminda yer alan herkesin, olaganuUsti veya istisnai diizenlemelere
degil olagan hukuka tabi olduguna iliskin sonradan eklenen ilke dogrudan
bdyle bir durum sonucu ortaya ¢ikmistir. Hukukun Gstiinliginun ortaya ¢ikmasi
ve varhginin desteklenmesi ile ilgili dGnemli bir husus da, bu kavramin genel
prensiplerinin ister istemez yargi kararlarina bagh olarak ortaya ciktigidir. Diger
bir deyisle, mahkemeler hukukun Gstiinltigu ilkesinin dayandirildigi ve gelisim ve
evriminin bagl oldugu temeli olusturmaktadir. Son olarak, hukukun Gstinltgu
ile ilgili sadece temel niteliklerden bahsedecek olursam, tanimi geregi hukukun
astanlugu, ydratme yetkisinin sinirsizca kullaniminin (potansiyel olarak keyfi
kullaniminin) s6z konusu olmamasi demektir. Bu kavramin tanimi Latin atas6zunde
zarif bir sekilde verilmistir “Quod principi placuit, legis habet vigorem” (hiikiimdari
memnun eden ne varsa hukukun gliclinii de elinde bulundurur). Hikimdarin
isteklerine olaganusti deger veren bu goris, uzun sure mutlak hukimetin
entelektlel gerekgesi ve destekleyicisi olarak hizmet etmistir.?

Hukukun Gstunltuguileilgili bir baska konu da, bu Gstlinltgin kabul edilmesiyle
nitelendirilen kosullar altinda, devletin anayasasinin Max Weber’in“Yasal rasyonel”
kurallar olarak tanimladigi temel Gizerine insa edilmesidir. Bu da, taninan yetkilerin
ve devletin hukuki temelini olusturmaktadir.*

Son olarak, hukukun ustunligu ilkesinin evrimi zamanla sosyal ve siyasal
dizenlemeleride beraberinde getirmistir.Bunlarin ayirt edici 6zelligiise ydnetenler
ile yonetilenler arasindaki iliskinin dogrudan ve aninda olmamasi, yasal olarak
taninan ve yetki verilen yapi veya kurumlar tarafindan yonlendirilmesidir. Bu
da, yonetici tarafindan icra edilen yetkilere etkili sinirlar getirmektedir. Hukukun
astanlagua ve iliskilendirildigi dolayh yetki kullanimi 6rneginin bu 6zelligi,
Montesquieu tarafindan “Spirit of the Laws” adli calismasinda zekice ifade ettigi
“corps intermédiaires (araci kurumlar)” terimi kapsaminda ele alinmis ve genis
Olcide analiz edilmistir.?

Daha eskilere dayanan hukukun Gstinligu kavraminin aksine demokrasi
kavrami, cok daha yeni bir olgudur. 18'inci ytzyilin son ¢eyreginde baslayan ve
20'nci yuzyila kadar siiren “uzun yuzyilda” Avrupa Kitasi ve Amerikan kolonilerini
sarsan siyasi ve sosyo-ekonomik calkantilarla ayrilmaz bir bicimde baglantilidir.
Tebaadan vatandashga gecen gittikce daha fazla kisiye verilen oy hakkinin
kademeli olarak artmasi ile iliskilendirilen demokrasi ve 6zellikle bu kavramin
serbest degiskeni glnimuzde sadece Avrupada degil (bu, dolayli olarak
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makalemin odak noktasini olusturmaktadir), ayni zamanda tim dinyadaki
ulkelerin blytk ¢ogunlugunda tartismasiz mesruiyete sahiptir.®

Demokrasinin tanimlari, uzun ve ayrnintili olabilir. Bu analizin amaclan
dogrultusunda, sade (minimalist) bir kavramlastirma yontemini benimsemeyi
ve yalnizca demokrasinin mesruiyetine ve etkinligine iliskin temel dnkosullar
olusturan bazi temel niteliklerini tanimlamayi tercih ediyorum. Bana goére bunlar
arasinda (a) adil secimlerin yapilmasina olanak saglama kapasitesi, (b) bir secime
serbestce itiraz etme hakkina sahip birden fazla yasal partinin varhgi, (c) siyaset
bilimcilerinin deyimiyle demokratik sirece miidahale etme yetkisine sahip olan
ve oy kullananlarin kararlarini her sekilde devre disi birakan veya gecersiz kilan
“veto gruplarinin”yoklugu gibi temel nitelikler yer almaktadir. Bu veto gruplarinin
geleneksel ornekleri arasinda monarsi, silahli kuvvetler veya devletin diger
unsurlari bulunmaktadir. Bunlar, halkin oylariyla verilen bir se¢cim kararini saygi
duyulmasi gereken megru ve nihai bir karar olarak gérmek istemezler.’

Boyle bir kavramlastirmada kastedilen 6nemli husus, demokrasinin sadece
parlamento kurumlari veya sadece secim yapilmasi ile esdegerde olmayacagidir.
GUnumuzde dlnyanin, ge¢cmiste de Avrupa'nin pek ¢ok yerinde parlamento
kurumlarinin var olmasi, yukarida belirtilen demokrasinin temel 6zellikleri olan
kosullarin yeterince karsilanmasini saglamamistir. Ayrica, diinyaya Ustlinkori
baktigimizda bile pek cok Ulkede secimlerin gerceklestirildigi kosullarin, adalet,
serbest rekabet ve yukarida bahsedilen veto gruplarinin yoklugu gibi kriterleri
karsilamadigi gorisiini savunan ¢ok sayida kanit bulmak mimkdndir. Bunlarin
demokrasiden ziyade “secim rejimleri” olarak degerlendirilmesi daha dogru olur.
Bu rejimlerin, demokrasinin resmi gerekliliklerini karsilama kapasitesi oldukca
sinirhdir®

Son olarak demokrasi ve devletin mesruiyeti arasindaki iliski ile alakal ve bazi
yonleriyle daha karmasik olan bir hususu daha dile getireyim. Basitce soylemek
gerekirse, vatandaslarinin goziinde devletin mesrulugunun kabul edilmesi
demokrasinin duzgun islemesi icin bir 6n kosul olusturmaktadir. Aslinda, bu
Oneriyi bir adim ileri gotirmek ve devletin mesru gorilmedigi durumlarda
demokratik stirecin bu sorunu dizeltmesinin mumkin olmayacagini belirtmek
isterim. Bu gozlem, yaptigim analiz ile ilgili olduk¢a 6nemli bir hususu acikhga
kavusturmakta ve hukukun Gstlinligu ve demokrasi arasindaki dnemli bir ayrimi
vurgulamaktadir. Bunu vurgularken de, demokratik slreci harekete geciren
cogunluk¢u mantigin, hukukun Ustlinligu ilkesinin dnceligine iliskin hususlarin
ele alinmasinda bir arac olarak kullanilamayacagina isaret etmektedir. Yalnizca
bir 6rnek vereyim. Bu 6rnege analizimin sonuna dogru tekrar deginecegim ve
bu 6rnek yeni Avrupa demokrasilerinin karsilastigi siyasi sorunlarla dogrudan
iliskilidir: demokratik sureg, diger bir deyisle, cogunluk ilkesi, azinlklarin haklari
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da dahil olmak Gzere insan haklarinin savunulmasi ile ilgili sorunlarin ¢6zimiinde
kullanilamaz.?

Bu modern cagda kisa sureli varhgi siiresince demokrasiye pek cok yapi
ve cesitlilik ylklenmistir. Siniflandirma kriteri olarak hangi ilke veya 6zelligin
secildigine bagli olarak demokrasiler, parlamenter, baskanlk veya yarn baskanlik
seklinde dustintlebilir. Yari baskanlik sistemi, Besinci Cumhuriyet yonetimi altinda
olusturulan Fransiz yonetim bicimine atifta bulunmaktadir. Bunlara alternatif
olarak, demokrasileri cogunlukcu veya ortaklik¢i (uzlasiya dayal); ya da anayasal
monarsilerin aksine cumhuriyetci olarak degerlendirebiliriz.

Eger sorgulamamizi demokrasiyi bilgilendiren soyut ilkelerin seviyesine
cekersek, Aydinlanma c¢aginin ve bu dnemli ¢agin politik devrimlerinin ortaya
cikardigi en guclu iki entelektiiel miras olan esitlik ve hirriyetin, bitiin modern
demokrasilerin kurulurken temel aldigi saglam birer zemin gorevi gorduklerini
iddia edebilirim. Anayasal bir formile entegre edilen ve kurumsal diizenlemelerle
sonlanan bu iki ilke arasindaki nispi denge, demokrasi ile ve 6zellikle Avrupa'da
ve Otesindeki demokrasinin kalitesi ile ilgili olan cagdas entelektiel ve politik
munazaralar Uzerinde Ozellikle etkisi olan modern demokrasinin iki degiskenini
birbirinden ayirmamiza olanak saglar.

Fransiz Ihtilali'nin Jakoben mirasindan kéklerini alan ilk degisken, esitligi
demokrasinin gerekli organizasyon ilkesi olarak goriip ona ayricalik tanr.
Bunun cekiciligi, sadeliginden kaynaklanan zarifliginde yatar. Demokrasinin
kavramsallastirlmasina gore, en temel hatlarina ayrilmis sekilde, tek kurumsal
ifadeleri parlamento (¢cogunlukla tek meclisli) olan egemen insanlar gliclin
yegane kaynagini olustururlar. Tek partili kabine olusturabilen ¢ogunlukgu
sistemlerde, cogunluga sahip olan parti poptler egemenligin mantikli ve dogal
yegane tanimini olusturur ve bu sebepten dolayi, egemen insanlarin adina yetki
kullanma haklarini yasal bir sekilde iddia edebilirler.’

Demokrasinin boylesine esitlik¢i bir bicimde kavramsallastirilmasinin bariz
avantajlarina ragmen, esitligi tek olmasa da baslica organizasyon ilkesi olarak
gormesinden kaynaklanan dénemli bir kusuru, homojenligi cesitlilikten Ustin
gormesine bagl ortaya cikan “tek boyutluluk” mantigi olarak adlandirabilecegim
bir sey tarafindan yonlendirilmesidir. Mantiksal u¢ noktalari zorlandiginda, esitlikle
cok yakindan alakal olan homojenlige vurgu yapmak, onun dayanagini olusturan
tek boyutluluk mantigi ile iliskilendirilen demokrasiye “esitligi seviyelendirme”
boyutu katabilen yassi bir dinamik olusturma riskini ortaya cikarir. Dolayisiyla,
demokrasinin bu sekilde kavramsallastinlmasi, hukukun Ustinligine riayet
edilmesive haklardan faydalanmaya ve bunabaglizorunluluklara saygi konusunda
ciddi endiseler ortaya cikarir."

Eklemek icin sabirsizlandigim diger degisken ise, son yillarda dikkat cekiyor ve
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kopyalamasi gittikce popliler olan, esitlik ve 6zgurluk ilkelerinin cesitli bilesimlerini
bitlinlestirme becerisine sahip kurumsal dizenlemelerin  kurulmasinin
sistematik arayisi ile nitelendirilen ilging bir paradigma godrevini ustleniyor gibi
gorinuyor. Demokrasinin bu kavramsallastirilmasini yonlendiren sey, baslica
kaygisi karsilikh olarak esitlikci ve 6zgurlikcu ilkeleri anlatan kurumlar arasindaki
optimum denge arayisi olan ¢ogunlukcu mantiktir. Yogun bir kurumsal glcler
ayrihdi ya da Montesquieu’ntin “araci kurumlar” ile ilgili olan dengeleyen unsur
aginin olusturulmasina bagli olan boylesine kapsayici bir denge, zaman icinde
kristallesmesi, saglamlasmasi ve birlesmesi sayesinde hukukun ustinligine
riayet edilmesi ve demokrasinin kalitesinin artirnlmasi icin daha iyi kosullar saglar.'?

Bu ylizden, yargi organinin gugler birligi ilkesinin kaynagi olarak, en
gelismis ve saygideger rolliinliin ve boylesine bir denge agirliginin tipik 6rnegi
olarak Ombudsmanin onaylanmasinin bu degiskene en yakin anlamda olan
demokrasilerde olmasi bir tesadif degildir. Kisaca, ilk olarak Isve¢’te 1809 yilinda
kurulan ve daha sonra sirayla 1919'da Finlandiya'ya, 1955'te Danimarka'ya ve
1962'de Norve¢'e ve Yeni Zelanda'ya yayilan Ombudsmanlik Kurumu simdi ulusal
diizeyde Avrupa Birligi'nin 25 tye Ulkesinin 23’tinde (italya ve Almanya'da yerel ve
bolgesel dliizeyde) ve Glneydogu Avrupa’nin sekiz devletinden yedisinde varhgini
surdirmektedir ve hukukun ustinligu ile demokrasinin kalitesinin artiriimasina
yonelik uygulamalarn ve kaideleri ile ¢cok yakindan tanimlanir.’

Onceki analizleri g6z éniine alirsak, neredeyse kendiliginden ortaya cikan
sorular sunlardir: hangi hukukun Ustiinligu ve demokrasi bileseni, Ombudsmanin
kotl yonetimle savasmasina, vatandaslarin haklarini savunmasina ve insan
haklarini korumasina izin veren kurumsal bir dengeleyici unsur olarak daha iyi
hizmet vermesi icin daha ilimli bir ortam saglayabilir? Daha ¢ok anlasilsin diye,
bir sekilde sistemli olmayi ve bu soruna yeterli ¢c6zim olabilecek senaryolari ya
da dylesine ikili bilesenleri bulmayi 6neriyorum. ilk olarak, genellikle daha olgun
demokrasilerde tipik oldugu gibi, hukukun ustunltglnin ortaya ¢cikmasi tarihsel
olarak demokrasiden 6nce geldi. Bu tir durumlarda, rasyonel-yasal kanunlar
cercevesinde duzenlenen devletin insasinin temel dayanagi olan hukukun
Ustlinligunlin 6nce var olmasi kaginilmaz gerginliklerle, tiirbulansla ve her tlkede
demokrasinin tanitilmasina bagh popiler katiimin artmasiyla bagdasan ara sira
meydana gelen kargasalarla yuzlesmeyi kolaylastirmistir.’

Hukukun Gstiinligunun ve demokrasinin olumlu dile getirilmesiyle sonuglanan
biretkininstregeldigitilkelerde, mahkemelere ekolarak, fakatonlardanfarkliolarak
hukukun Ustinligu ve vatandaslarin haklarinin korunmasinin genisletilmesiyle
alakali kontrol ve hesap verebilirligin yargisal olmayan mekanizmasi olarak islev
gOsterme guictine sahip Ombudsmanlik Kurumunun ortaya ¢ikmasi hem daha
kolay hem de ¢cok daha etkili olmustur. Dolayisiyla, bu tamamlayicilik vatandaslara,
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alternatif telafi mekanizmalan ve bu haklarn en iyi sekilde kullanmaya karar
verme arasinda secim yapmalari icin genis secenek yelpazesi sunmayr mimkin
kilmistir. Boylece, Fransizlarin dogru bir sekilde “etki yargic1” olarak adlandirdiklari
ahlaki otoriteyi ve statliyli kazanmasina imkan saglayan bu tamamlayicilik, béyle
diizenlemelerin siregeldigi Ulkelerdeki demokrasi kalitesine olumlu katkilarda
bulunmustur.’

Hukukun Ustiinliglu gelenedinin zayif, hassas oldugu veya hi¢ olmadigi
ulkelerde demokrasinin tanitildigi diger senaryoda ise, Ombudsmanin hukukun
dstinligunin ve demokrasinin derinlestiriimesine katkida bulunmasi ve
sorumluluk mekanizmasi gorevini Ustlenmesi icin gerekli beklentiler daha azdi.
Demokrasinin, karsilikh haklara saygi kilturiyle bagdasan degerlere ve kaidelere
ve hukukun Gstiinltgu ile ortaya c¢ikan zorunluluklara giivenemeyecedi yerlerde
ve bunun sonucunda, mahkemelerin kurumsal gli¢ler ayrihidi veya dengeleyici
unsur agi sisteminin insasinda etkili bir sekilde temel tasi olarak hizmet veremedigi
yerlerde, hiikiimetin, daha da genellersek, devletin ylritme organi ¢cok kolay bir
sekilde zapt edilemeden varligini stirdiiriir. Boylesine bir ortam Ombudsmanlik
Kurumu i¢in neredeyse tamamen istenmeyen bir ortamdir ve ombudsmanin
vatandaslarin haklarini koruma guciline sahip etkili bir kontrol ve sorumluluk
mekanizmasi olarak ¢alisma imkanini ciddi bir sekilde kisitlar.

Bu gibi durumlarda, Ombudsmanlik Kurumu marjinallestiriime ve potansiyel
olarak ihmal edilme gibi hos olmayan ihtimallerle karsi karsiya kalmaktadir.
Boyle bir olasi durum, kurumun kademeli olarak mesrulugunu yitirmesiyle
meydana gelmektedir. Ombudsmanlk kurumunun agikca belirtiien amaclara
hizmet edememesi, ahlaki otoritesinin sarsilmasina zemin hazirlar ve var olma
nedenini ortadan kaldirir. Niteliksel olarak farkl tarihsel kosullar ve donemsel
olaylar sonucu ortaya c¢ikmis ombudsmanlik modellerinin alinmasinin veya
bu modellerin elestirel bir yaklasimla ele alinmamasinin, hukukun GstinlGgu
ilkesinin ¢ok zayif, kirllgan bir yapida oldugu veya hic¢ var olmadig: ulkelerde
Ombudsmanhk Kurumunun buralardaki sorumlu hikiimetlerin yiritme organi
gorevini gormesi ve kontrol mekanizmasi olarak hizmet etme kapasitesi ile ilgili
olarak gercekci olmayan beklentilerin olustugu durumlarda ayni sonuglar ortaya
cikabilir. Boyle bir olasiliga iliskin aciklayici rneklere, Glineydogu Avrupa'daki bazi
yeni demokrasilerde rastlanabilir. Hikimetin yuritme yetkisini anlamli bir sekilde
dengeleyecek bir giiciin olmadigi hallerde Ombudsmanlik Kurumunun, isvec ve
Finlandiya Ombudsmanlan tarafindan icra edildigi sekilde savcilik yetkileriyle
donatilmasi istenmistir. Bu iki iskandinav (ilkesinde Ombudsmanlik Kurumunun
olusumuna zemin hazirlayan, cok farkh tarihsel kosullarin ve donemsel olaylarin
yanlis yorumlanmasini temel alan bu tur bir yaklasim tarzi, son donemde ortaya
¢tkan demokrasilerde Ombudsmanlik Kurumunun ayakta kalabilme kapasitesine
tehlike olusturdugunu anlayamamaktadir. Bu tehlikeler, kurumun, kdilturel ve
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siyasi olarak tum kisitlama tirlerine karsi duracak sekilde yulritme goérevini
icra etme cabalarini merkeze alan siyasi ve politik catismalara ve miicadelelere
muidahale etmesinden kaynaklanabilir.'®

Simdi de yukarida gosterilen teorik semayi, somut tarihsel gercekliklere
uygulamaya ve cagdas Avrupa’ya olan yararlarini géstermeye calisalim. Hukukun
Ustunliginin tarihsel olarak demokrasinin baslangicindan 6nce oldugu ilk
senaryodaki mantik dogrultusunda, demokrasi ortaya ciktiginda ve ilk cagdas
demokratik devlet insa edildiginde, Ombudsmanlk Kurumunun kurulusu ve
gelisimi ve etkili bir hesap verilebilirlik ve denetim mekanizmasi olarak islem
gorebilmesiicin daha uygun ve ilimh bir ortamin ilk olarak Bati ve Kuzey Avrupa'da
var oldugu gorusiindeyim. Bu tarihsel faktorlerin birlesiminin dogrudan bir
sonucu da 1809 ve 1972 yillan arasinda kurumun sadece bu cografi alanlarda
ve buna bagl olarak ingiliz Topluluguna ait ilkelerden birinde (Yeni Zelanda'da)
kuruldugudur.

Benzer bir gorus, gerekli dedisikliklerin yapilmasi suretiyle, Maria Teresa ve Il.
Joseph'in hukimdarliginda (1740-1790) altin yarim ylzyill boyunca buyulk ivme
yakalayan ve 18. Yuzyilin ortalarindan sonra hukukun Gstiinliga kavraminin iyice
yerlestigi ve demokratik uygulamalara asinaligin 20. ytzyildaki savas donemine
kadar dayandigi Avusturya-Macar imparatorlugunun ardili olan devletler
(hatta bolgeler) icin de gecerlidir. Son yasanilan totaliter rejim dénemlerinin
kalintilarina ragmen Ombudsmanlik Kurumunun rolii gecen on yilda veya daha
fazla suire boyunca Polonya, Macaristan, Cek Cumhuriyeti ve Slovenya'nin modern
demokrasilerin kurulumunda etkili olabilmistir. Ayrica son zamanlarda, Slovakya,
bu argimani destekleyici nitelikte gucli gozleme dayali kanitlar sunmaktadir.'”

Guney Avrupa ise, ilging karmasik bir durum ortaya koymaktadir. 19. ytzyilin
baslarinda, yani hukukun ustinligi kavrami daha yerlesme firsati bulamadan
bolgede parlamenter kurumlar ortaya ¢cikmis, bu kendi kurumsal dizenlemeleri
baglaminda esitlik mantigini bu o6zgirlik kavramiyla adil bir sekilde
dengeleyebilecek siyasi rejimlerin gelisimiicin elverisli kosullarin ortaya ¢ilkmasina
katki saglamamistir. Sonuc olarak, kontrol etme ve dengelemenin zor oldugu
ve yine kurumsal denge agirliklari kiltiriinin kurumla iliskilendirilmesinin zor
oldugu siyasi kosullar ortaya ¢ikmistir. Gorlintigse bakilirsa, bu kosullarin en acele
ve gorundr yani, 20. yuzyilinilk yarisina kadar bolgeyi derinden etkileyen otoriter
rejim ile istikrarsiz, nihayetinde de basarisizdemokratik rejimler arasindaki bitmek
bilmez dalgalanmadir.’®

Meydana geleniki gelisme, basarisizlikla sonuglanan demokratik deneyimler ve
otoriter donemlerin kisir dongustinden kurtulmayr mumkin kilan katalizor gorevi
gOrmustir: Savas boyunca ve savas sonrasi ddnemde bolgede hakim olan otoriter
rejimlerle iliskilendirilen travmatik deneyimlerden elde edilen siyasal ¢cikarimlar ve

Ombudsman Akademik

51




Demokrasi, Hukukun Ustiinliigii ve Ombudsmanlik Kurumu

1960’larin basinda Avrupa Ekonomi Toplulugunun yani bugtinki Avrupa Birliginin,
0zendirme etkisiyle, s6z konusu bolgede yer alan Ulkelerdeki siyasi elit tabakalarin
ve kitlelerin Uzerinde biraktigr derin etkidir. Sonug olarak, 1970’lerin ortasinda
kurulan demokratik rejimler, hukukun ustinliguni ve demokrasiyi anlatan
kurumsal diizenlemeler arasindaki adil dengeyi saglayabilmistir. Ombudsmanlik
Kurumunun, ilk kez boélgedeki ulkelerin modern tarihlerinde saglam modern
demokrasilerin miihimmat deposunun bir parcasi olarak ortaya ¢cikmasi bu ilimli
donemde gerceklesmistir.”

Guneydogu Avrupada Osmanli imparatorlugundan sonra gelen devletler,
yukarida yapilan analizin tam aksi bir durum ortaya koymaktadir. (a) yine
tarihsel nedenlerden dolayi son derece ataerkil olan karakteri ve heniiz hukukun
astanliaginin  derinliklere islememesi nedeniyle 20. yuzyllin baglarinda
devletlerin sonuna kadar korundugu; (b) otoriter ve totaliter yonetimlerin uzun
donem hikmetmelerinin sonucu olarak demokratik yontemlerle olan asinahgin
cok sinirl seviyede oldugu veya hi¢ olmadigi ve (c) demokratik uygulamalarin
ortaya konmasinin hukukun Gstiinligu ile ayni doneme denk geldigi bu bélgede,
ilgili demokratik rejimin kurumsal yapisi icerisinde Ombudsmanlik Kurumunun
kendine uygun rol olusturma cabasi icerisindeyken karsilastigi zorluklar asiimasi
zor engeller ortaya koymaktadir. Gliineydogu Avrupadaki ombudsmanlarin
bugline kadarki deneyimleri, kurumun bolgedeki her tilkede vatandaslik haklarini
korumaya ve demokrasinin kalitesini artirmaya onemli Olciide katki saglayan
etkin bir kontrol ve hesap verebilirlik araci olmak icin cok daha zahmetli yollardan
gecmesi gerektigini gosteren kanitlardir.?°

Goruslerimi  iki nihai gdzlemle sonuclandirmak isterim. ilki, devletin
mesruiyetiyle ilgili sorunlarin ¢ogunluk ilkesine basvurularak demokrasi
kapsaminda ¢6zimiinin imkansiz oldugunu konu alan, bu makalenin basinda
belirtilen hususu hatirlatir. Bu gozlem, azinhklari demokratik sisteme adapte
etmekte sorunlarla karsilasmis olan tim yeni Avrupa devletleriyle ve 6zellikle
azinliklarin ¢cok oldugu devletlerle ilgilidir. Yine bu gézlem, daha 6nce de
belirtilen genel bir hususa vurgu yapmaktadir. Bu husus, bazi durumlarda insan
haklarinin savunulmasi gibi hukukun Ustlnligu ile ilgili sorunlara, cogunlukcu
demokrasi mantigina basvurularak ¢6zim bulunamayacagini belirtmektedir.
Dolayisiyla, vatandaslarin cikarlari modern demokratik bir devlet tarafindan
yerine getirilecekse her ikisinin de dengeli bir sekilde gelismesi gerekmektedir.”'

ikinci gézlem, Avrupa Birligindeki ombudsmanlarin ézellikle de birlik icinde
bulunduklari dizeylerde hukukun UGstunliginu ve demokrasiyi desteklemeye
cahsirken karsilasacaklarn zorluklarla ilgilidir. Avrupa’da, ulusal, bolgesel, yerel
tim yonetim dulzeylerindeki ombudsmanlarin vatandaslara daha iyi hizmet
etmek amaciyla etkin bir isbirligi ve caba icerisinde bulunduklar takdirde bu
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zorlu gorevde basarili olmalarinin miimkuin olduguna yurekten inanmaya devam
ediyorum. Bu sebeple de benden 6nce gelen Jacob Séderman ve ben, Avrupa
Birligi vatandaslarinin haklarini savunmaya c¢alisirken ombudsmanlara ve diger
yargisal olmayan tazminat yollarina erisim haklarinin agik bir taniminin taslak
anayasal antlasmaya eklenmesi icin Avrupa’nin Gelecegi Konvansiyonunu ve
takiben Hikimetler arasi Konferansi ikna etmeye calistik.

Anayasal antlasmanin nihai metni bu ydnde bir hikim icermemesine
ragmen, yargisal tazminat araglarina alternatif olarak, yargisal olmayan araclarin
glg¢lendirilmesi Birlik icindeki Ombudsman camiasi icin stratejik bir hedef olarak
kalmalidir. Bu yondeki basarilar, sadece ombudsmanlarin degil ayni zamanda
benzer organlarin da vatandaslarin haklarini daha iyi tanimasina ve daha iyi
kullanmasina yardimci olacaktir. Ayni zamanda bu basarilar, Avrupa’nin ulusal,
bolgesel veya yerel diizeylerinde hangi diizeyde olursa olsun, Ombudsmanlarin
hukukun Gstinliginin derinlesmesine ve Birlik icindeki butin dizeylerde
demokrasinin kalitesinin artirlmasina katki saglama kapasitesini 6nemli diizeyde
arttiracaktir. Bu da kesinlikle pesinden gitmeye deger bir hedef ortaya koymaktadir.

DIPNOTLAR

' Avrupa'daki 20.ytzyll “i¢ savaslarinin” neden oldugu ayriliklara iliskin son
zamanlarda yapilan ¢alismalar ile ilgili agiklayici 6rnekler icin bkz: Mark Mazower,
Dark Continent: Europe’s Twentieth Century (London: Allen Lane, the Penguin
Press, 1998) and Norman Davies, Europe: A History (London: Pimlico, 1997).

2 Siyasi gelismelerin ve devlet kurma ¢abalarinin art arda yapilmasinin énemine
iliskin teorik bir yaklasim icin bkz: Leonard Binder et al., Crises and Sequences in
Political Development (Princeton, NJ: Princeton University Press, 1971).

3Hukukun Gstinligine iliskin klasik bir agiklama icin bkz: A. V. Dicey, Introduction
to the Study of the Law of the Constitution (London: Macmillan, 1961), 183-205
and passim.Ayrica bkz: David Lindsay Keir, The Constitutional History of Modern
Britain since 1485 (Princeton, NJ: Van Nostrand, 1963), 293-98; Harold J. Laski,
Parliamentary Government in England (London: Allen and Unwin, 1963), 360-87
and Andre Mathiot, The British Political System (London: Hogarth Press, 1958), 195-
204. Hukukun ustunlugu ve demokrasi arasindaki iligkiyi ele alan, son donemde
yapilan analizler icin bkz: Guillermo O’Donnell, “Why the Rule of Law Matters,”
Journal of Democracy 15:4 (October 2004), 32-46 and José Maria Maravall and
Adam Przeworski, eds., Democracy and the Rule of Law (Cambridge: Cambridge
University Press, 2003).
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Demokrasi ile Ombudsmanlik Kurumunu birbirine baglayan yeni bir ¢calisma igin
bkz: Andreas Ch. Takis, “Ombudsmanship, Human Rights, and the Rule of Law,” in
Dimitris Christopoulos and Dimitris Hormovitis, eds., The Ombudsman in South-
Eastern Europe (Athens and Brussels: Sakkoulas and Bruylant, 2005), 152-57.

*Weber'in yasal-mantiksal kurallarin, modern devletin en saf boyutu olduguna
iliskin yaklasimi icin bkz:Max Weber, Economy and Society, edited by Guenther
Roth and Claus Wittich, (Berkeley, CA: University of California Press, 1978), 213-
26 and passim. Demokratik rejimler icin yasal-rasyonel gelenegin énemi ile ilgili
olarak bkz: Yossi Shain and Juan J. Linz, Between States: Interim Governments and
Democratic Transitions (Cambridge:Cambridge University Press, 1995), 10-14.

*Montesquieu’nun yetkinin araci kurumlarla icra edilmesine ve “corps
intermédiaires” ( araci kurumlar) kavramina iliskin yaklasami icin bkz: Baron de
Montesquieu, The Spirit of the Laws (New York:Hafner, 1962), 66-70 and 120-25.

® Modern demokrasiye zemin hazirlayan tarihsel ayaklanmalara iliskin klasik
acitklama icin bkz: Robert R.Palmer, The Age of Democratic Revolution: A Political
History of Europe and America, 1760-1800, 2 vols., (Princeton, NJ:Princeton
University Press, 1959). Modern demokrasinin seckin bir siyaset bilimi olarak ele
alinmasi ile ilgili olarak bkz: Robert A. Dahl, Democracy and its Critics (New Haven,
CT: Yale University Press, 1989). Antik ve modern demokrasi arasindaki iliskiyi
inceleyen Unlu bir calisma icin bkz: Benjamin Constant, “De la liberté des anciens
a celle des modernes,” in idem Cours de politique constitutionelle ou collection
des ouvrages publiés sur le gouvernement représentatif (Paris: Guillaumin, 1872),
vol. 2, 539-60.

”Minimalist kavramlardan oldukca titiz, karmasik ve maximalist kavramlara kadar
cesitlilik gosteren farkli tanimlamalar bulunan demokrasi kavrami Gizerine siyaset
bilimi literattrd. Burada kullanilan bakis agisina benzer bir bakis acisi benimseyen
calismalara iliskin aciklayici 6rnekler icin bkz: Dahl, Democracy and its Critics,
108-15 and passim; Juan J. Linz, “Totalitarian and Authoritarian Regimes,” in
Fred I. Greenstein and Nelson W. Polsby, eds., Handbook of Political Science,
vol.3 (Reading, MA: Addison Wesley, 1975), 182-83; and Richard Gunther, P.
Nikiforos Diamandouros and Hans-Jiirgen Puhle, eds., The Politics of Democratic
Consolidation:Southern Europe in Comparative Perspective (Baltimore, MD: Johns
Hopkins University Press, 1995), 5-7. “Veto gruplan” icin bkz: Scott Mainwaring,
Guillermo O’'Donnell and J. Samuel Valenzuela, eds., Issues in Democratic
Consolidation: The New South American Democracies in Comparative Perspective
(Notre Dame, IN: University of Notre Dame Press, 1992), 48-49.

8Secimrejimleriileilgiliolarak bkz:Terry Lynn Karl,“Imposing Consent? Electoralism
vs.Democratization in El Salvador,” in Paul Drake and Eduardo Silva, eds. Elections
and Democratization in Latin America, 1980-85 (San Diego, CA: Centre for Iberian
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and Latin American Studies, 1986), 9-36. Burada glindeme getirilen daha genel
sorunlara odaklanan daha yeni bir kavramlastirma calismasi icin bkz: Wolfgang
Merkl,“Embedded or Defective Democracies,”as well as Merkl and Aurel Croissant,
“Conclusion:Good and Defective Democracies,” Democratization 11:5 (December
2004), 33-58 and 199-213 respectively.

?Demokrasi ve bir devletin mesruiyeti arasindaki iliski ile ile ilgili olarak bkz: Dahl,
Democracy and its Critics, 207, as well as Juan J. Linz and Alfred Stepan, Problems
of Democratic Transition and Consolidation:Southern Europe, South America, and
Post-Communist Europe (Baltimore, MD: Johns Hopkins University Press, 1996),
26-33 and passim.

"°Cogunlukcu demokratik sistemler ve dinamikleriileilgili 6ne strtlen gorislericin
bkz: Arend Lijphart, Patterns of Democracy. Government Forms and Performance
in Thirty-Six Countries (New Haven, CT: Yale University Press, 1999), 9-30.

"' Belirli bir tlkeye uygulanan “levelling egalitarianism (esitligi seviyelendirme)”
kavrami icin bkz: P. Nikiforos Diamandouros, “Cultural Dualism and Political
Change in Postauthoritarian Greece,” (Madrid: Juan March Centro de Estudios
Avanzados en Ciencias Sociales, 1994, Working Paper 50), 14 and passim.

"

2 Demokratiklesme Uzerinde yapilan son arastirmalar, “kaliteli demokrasi
kavramina giderek daha fazla 6zen gostermektedir. Konuyu sistematik bir
sekilde ele alan son donemin akademik ¢alismalarina iliskin aciklayici 6rnekler
icin bkz: Leonardo Morlino, “What is ‘Good’ Democracy?’, Democratization 11:5
(December 2004), 10-32; Guillermo O’Donnell, Jorge Vargas Cullell, and Osvaldo
M. lazzetta, eds., The Quality of Democracy: Theory and Applications (Notre
Dame, IN: University of Notre Dame Press, 2004). Yukarida not 3'te belirtilen
O’Donnell'in yazdigi makalenin yani sira Diamond ve Morlino, Schmitter, Beetham,
Rueschemeyer, Powell ve Plattner de 15:4 nolu Demokrasi Dergisi'nde yer alan bu
konuya katkilarda bulunmustur (Ekim 2004) .20-110.

3 Modern demokratik devletlerin kurumsal mihimmat deposunun bir parcasi
olan ombudsmanlik kurumuile ilgili olarak bkz: Andreas Schedler, Larry Diamond
and Marc F. Plattner, eds., The Self-Restraining State: Power and Accountability in
New Democracies (London: Lynne Rienner, 1999). Ge¢tigimiz yillarda, Danimarka
Ombudsmanhk Kurumu, zamanla tipik bir parlamenter Ombudsmanlik Kurumu
olarak anilmaya ve taklit edilecek bir 6rnek gibi uluslararasi toplum tzerinde gliclu
bir etki birakmaya baslamistir. Bu kurumun tarihi ve evrimi lizerine odaklanan,
ingilizce hazirlananyeni calismaicin bkz: Hans Gammeltoft-Hansen and Jens Olsen,
eds., The Danish Ombudsman 2005 (Copenhagen: Folkentingets Ombudsmand,
2005). Ayrica Danimarka'da gorevli olan ve Avrupa Ombudsmanlik Kurumlari
arasinda 2005’ten bu yana hizmet veren diinyanin en uzun sure gdrev yapan
Ombudsmani olan Hans Gammeltoft-Hansen tarafin konu ile iligli sundugu genel
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aciklamaya bkz:The European Ombudsman: Origins, Establishment, Evolution
(Luxembourg:Office for Official Publications of the European Communities, 2005),
13-26.

4 Eger, Ombudsmanlik Kurumunun 1809 yilinda kuruldugu isvec, bu alanda
siralamanin en gorinur sekilde elde edildigi ve aciklandigi sekilde, klasik bir
tlke érnegini teskil ediyorsa, bu lilke ve Birlesik Krallik dahil olmak tizere ingiliz
Milletler Toplulugu'nda yer alan lkelerin yani sira diger iskandinav (lkeleri de
Ombudsmanhk kurumunun erken kurulmasi ve saglam bir sekilde gelismesi
icin saglam bir zemin hazirlamistir. Bu nedenle, 1970’lerin ortalarinda tglncu
demokratiklesme dalgasi ortaya ¢ikincaya kadar Ombudsmanlik kurumunun
basariyla kurulmasi ve sadece yedi lilkede ortaya ¢ikmasi tesadifi degildir. Bu
yedi lilkeden altisini olusturan isvec [1809], Finlandiya [1919], Danimarka [1955],
Yeni Zelanda, Norveg [1962] ve Birlesik Krallik [1967] bu genis kategoride yer
almaktadir. Demokratiklesme alaninda “l¢tinci dalga” kavrami icin bkz: Samuel
P.Huntington, The Third Wave: Democratization in the Late Twentieth Century
(Norman: University of Oklahoma Press, 1991).

> Demokratik hesap verebilirlik konusu ile ilgili olarak bkz:Andreas Schedler,
“Conceptualizing Accountability,” Guillermo O’'Donnell “Horizontal Accountability
in New Democracies,” and Philippe C. Schmitter “The Limits of Horizontal
Accountability” in Schedler, Diamond, and Plattner, eds., The Self-Restraining
State, 13-28, 29-52, and 59-62. Ayrica bkz: Leonardo Morlino, “What is ‘Good’
Democracy?” passim.

' Ombudsmanlik kuruma iliskin bu tiir bir kavramsallastirma icerisinde yer alan
ve bu kuruma asiri yiklenilmesine zemin hazirlayan tsti kapal tehlikelere iliskin
elestirel bir analiz icin bkz: Dimitris Christopoulos and P. Nikiforos Diamandouros,
“Traditional Rights Protection Mechanisms and the Rising Role of Mediation in
South Eastern Europe,”in Christopoulos and Hormovitis, eds., The Ombudsman in
South eastern Europe, 30-40.

17 Avusturya-Macaristan imparatorlugu’nun halefi olan devletlerle ilgili olarak bu
konuya iliskin daha detayl bilgi icin bkz: PNikiforos Diamandouros and F. Stephen
Larrrabee, “Democratization in South-Eastern Europe:Theoretical Considerations
and Evolving Trends,"in Geoffrey Pridham and Tom Gallagher, eds., Experimenting
with Democracy:Regime Change in the Balkans (London: Routledge, 2000), 24-64.

' Napolyon Savaslarinin sona ermesinden bu yana Gliney Avrupa’da hakim olan
otoriterlik ve istikrarsiz , nihayetinde de basarisiz demokratik deneyler arasindaki
dalgalanmayi konu edinen tarihsel bir analiz icin bkz: Edward E. Malefakis, “The
Political and Socioeconomic Contours of Southern European History,”in Gunther,
Diamandouros, Puhle, eds., The Politics of Democratic Consolidation, 33-76.
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' Son yarim ylzyil veya daha fazla bir stiredir Gliney Avrupa'da kurulan istikrarli,
konsolide demokratik rejimlerin niteligi ve sonuclariile ilgili s6z konusu sistematik
calisma, American Council of Learned Societies and the Social Science Research
Council (New York) ‘'nin “Guney Avrupa Alt Komitesinin” himayesi altinda ¢ikarilan
bes ciltllik serinin ana fikrini olusturmaktadir. Bu makalede yer verilen sorunlarla
ilgili yapilan analizler icin daha 6nce bahsedilen The Politics of Democratic
Consolidation ¢alismasinin yani sira bkz: P. Nikiforos Diamandouros and Richard
Gunther, eds., Parties, Politics, and Democracy in the New Southern Europe
(Baltimore, MD: Johns Hopkins University Press, 2001), and Richard Gunther,
P.Nikiforos Diamandouros and Dimitri A. Sotiropoulos, eds., Democracy and the
State in the New Southern Europe (forthcoming).

20 Osmanli imparatorlugu’nun varisi olan devletlerde hakim demokrasiye iliskin
bekletiler ile ilgili olarak bkz: Diamandouros and Larrabee, “Democratization in
South-Eastern Europe,” 24-64.

2'Demokrasinin  ¢cogunluk¢u mantigi g6z onlinde bulundurularak hukukun
astanlagu ile ilgili sorunlarin ¢ézulmesi icin atilacak adimlarla beraber ortaya
¢ikacak sorunlarin teorik olarak ele alan ¢alismalar icin yukarida not 9'da alintilanan
Dahl (1989) and Linz and Stepan (1996)'In calismalarina bakiniz.
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