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oz
Bu calisma, miisterek avaryaya yol agan tehlikenin ortaya ¢ikmasinda kusurun hukuki
etkisini Tiirk Ticaret Kanunu (TTK), York-Anvers Kurallar1 (YAK) ve Koruma ve
Tazmin (P&I) sigortalar1 baglaminda ele almakta, bu kapsamda Tiirk Hukuku ile Ingiliz
ve Amerikan uygulamalar1 temelinde Anglo-Sakson Hukuku da mukayeseli olarak
incelenmektedir. Miisterek avarya, ortak bir deniz sergiizestine katilmig gemi ve yiikiin
kars1 karstya kaldig1 miisterek bir tehlikeden korunmasi amaciyla gergeklestirilen, iradi
ve makul olaganiistii fedakarliklarin ve giderlerin, bu tehlikeden menfaat saglayan tim
taraflarca orantili bigimde karsilanmasma dayanan bir kurumdur. Ancak bu paylasim
mekanizmasinin adil sekilde iglemesi, tehlikenin taraflardan birinin kusurundan
kaynaklanmasi1 hélinde, karmagik hukuki sorunlari da beraberinde getirmektedir.
Makalede, oncelikle miisterek avaryanin tarihsel gelisimi, hukuki niteligi ve kurucu
unsurlart TTK ve YAK hiikiimleri ¢er¢evesinde analiz edilmekte, ardindan kusur
olgusunun miisterek avarya taleplerine etkisi degerlendirilmektedir. Bu baglamda,
kusurun fiilen mevcut olmasmin tek basina yeterli olmadigi, asil belirleyici unsurun
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kusurun hukuken sorumluluk doguracak nitelikte (actionable fault) olup olmadig:
hususu incelenmektedir. Calismanin temel eksenini olusturan YAK’nin D maddesi
uyarinca, dispe¢in hazirlanmasi agsamasinda kusurun dikkate alinmamasi, buna karsilik,
ifa asamasinda kusurlu tarafa karsi ileri siiriilebilecek savunma ve defi haklarmnin
korunmasi seklindeki iki asamali yaklagim degerlendirilmektedir. Ayrica, eyleme
bizatihi sebep olan kusurdan farkli olarak, miisterek avarya kararimin icrasi sirasinda
ortaya ¢ikan kusurlarin nedensellik bagi iizerindeki etkileri ile sézlesmeden veya yasadan
kaynaklanan muafiyet hiikiimlerinin ‘dava edilebilir kusur’ kavramima ve dolayisiyla
katki taleplerine yansimalar ele alinmaktadir. Son olarak, tagiyanin kendi dava edilebilir
kusuru nedeniyle miisterek avarya alacagindan mahrum kalmasi1 durumunda, P&I Kuliip
sigortalarinin  sagladigi teminat mekanizmalar1 degerlendirilerek, miisterek avarya
rejiminin sigortacilik boyutuyla kurdugu yapisal iliski ortaya konulmaktadir.

Anahtar Kelimeler: *Miisterek Avarya *York-Anvers Kurallar1 *Dava Edilebilir Kusur
*Kusurun Miisterek Avarya Katkilarina Etkisi *P&I Kuliip Sigortalar1

ABSTRACT

This article examines the legal effect of fault in the emergence of a peril giving rise to a
general average act under the Turkish Commercial Code (TCC), the York—Antwerp
Rules (YAR) and P&I Club insurance, with a comparative focus on Anglo-Saxon law,
particularly English and American practice, alongside Turkish law. General average is
founded on the principle that extraordinary, intentional and reasonable sacrifices or
expenses made to safeguard the vessel and cargo engaged in a common maritime
adventure from a shared peril should be proportionately borne by all parties benefiting
from them. However, where the peril arises due to the fault of one party, this mechanism
gives rise to complex legal questions. The article first analyses the historical
development, legal nature and elements of general average within the framework of the
TCC and YAR. It then considers the role of fault, emphasizing that factual fault alone is
insufficient, the fault must be legally actionable. At the heart of the analysis lies Rule D
of the YAR, which adopts a two-stage approach: fault is disregarded during the
adjustment process but may be relied upon at the enforcement stage through defences.
The study further differentiates between fault giving rise to the general average act itself
and faults occurring during its execution, evaluating their causal relevance and the impact
of contractual or statutory exemptions on the notion of actionable fault and contribution
claims. Finally, it examines how P&I Club cover responds where the carrier is precluded
from claiming contribution due to its own actionable fault, thereby illustrating the
interrelationship between general average and liability insurance.

Keywords: *General Average *York—Antwerp Rules *Actionable Fault *Effect of Fault
on General Average Contributions *P&I Club Insurance

I. MUSTEREK AVARYA KURUMUNUN GELISiMi

Miisterek avarya, deniz ticaret hukukunun en kokli kurumlarindan biri
olup, ortak bir tehlike karsisinda gemi ve yiikiin kurtulusu amaciyla yapilan
olaganiistii fedakarliklarin, bu menfaatten yararlanan tiim taraflarca orantili
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olarak karsilanmasim esas alir.! Denizde seyriisefer, dogasi geregi cesitli riskler
barmndirir ve bu risklerin dengeli bir sekilde paylasilmasi, yolculugun giivenli
olarak tamamlanmasi agisindan bilyiik 6nem tasir. Bu anlayis, tarihsel siirecte
miigterek avarya kurumu ile kurumsallagmis, fedakarliklarin tiim menfaat
sahipleri arasinda adil bigimde paylastirilmasini saglayarak tagima faaliyetinin
siirdiiriilebilirligine katki sunmustur.”? Unutulmamahdir ki tedarik zincirinin
stirekliligi ve giivenligi yalnizca gemi ve yik ilgililerini degil, daha genis
anlamda toplumun ekonomik refahini da dogrudan etkiler. Miisterek avarya, bu
yoniiyle gemi sahipleri ile diger menfaat sahiplerini ticari bir dengede bulusturan
ve dogal hukuk temellerine dayanan bir yapi olarak gelismis, denizcilik
faaliyetlerinin devamliligin1 destekleyen énemli bir kurum haline gelmistir.?

Miisterek avarya kurumunun tarihsel temelleri antik donemlere kadar uzanmakta
olup, bu ilkeye iliskin ilk diizenlemelerin Rodos’da uygulandigi kabul edilen Lex
Rhodia de Iactu kurallarina dayanmakta oldugu diisiiniilmektedir.* Roma
Imparatorlugu’nun yikilmasindan sonra da denizcilik teamiilleri arasinda
yasamaya devam eden bu prensip, Ortacag’da Avrupa’nin deniz ticareti
merkezlerine tasinmis ve 1160 yili civarinda ise Oléron Kurallar1 (Rolls of

Ergon Cetingil, Rayegan Kender, Samim Unan, Miisterek Avarya Hukuku (On iki Levha
Yayincilik 2011) 33; Fahiman Tekil, Deniz Hukuku (Alkim Yaymmlari, 2001) 380; Emine
Yazicioglu, Kender-Cetingil Deniz Ticareti Hukuku (B. 16, Filiz Kitapevi 2020) 451; Biilent
Sozer, ‘Barinma Miisterek Avaryas1’ (1971) Mukayeseli Hukuk Arastirmalar1 Dergisi, S 8, 93;
Mark Templeman ve digerleri, Arnould’s Law of Marine Insurance and Average (B. 21,2024
Sweet&Maxwell) 26.06. Ingiliz igtihatlarinda yapilan tanimlar igin ayrica bkz. Birkley v
Presgrave (1801) 1 East 220; Svendsen v Wallace (1884) 13 Q.B.D. 69.

2 Marcos Aurelio de Arruda, ‘General Average Is a Necessity’ (2022) 13 Beijing L Rev 340,
342.

3 Aleka Mandaraka-Sheppard, Modern Maritime Law (Volume 2): Managing Risks and
Liabilities (B. 3, Informa 2013) 654.

Rodos Deniz Hukuku’ndan giliniimiize yazili bir kaynak ulagmamustir. Bu konudaki en temel
bilgi ve ‘iactus’ (denize yiik atma) prensibine dair atif, Imparator I. Justinianus’un emriyle
M.S. 6. ylizyilda derlenen ve Roma hukukunun temel kaynaklarindan biri olan Digesta’da yer
almaktadir. Bkz. Lex Rhodia de lactu, Digesta 14.2.1 (Paulus): “Lege Rhodia cavetur, ut si
levandae navis gratia iactus mercium factus est, omnium contributione sarciatur quod pro
omnibus datum est.” (Rodos Yasast uyarinca, bir gemiyi hafifletmek amaciyla yiik denize
atildiginda, herkesin selameti icin feda edilen sey, herkesin katkisiyla karsilansin.) Bu
prensibin giiniimiize aktarimi ve tarihsel baglanmi hakkinda daha fazla bilgi i¢in bkz: Sami
Okay, ‘Miisterek Avarya Hukukunun Kisa bir Tarihgesi’ (1959) 24(1-4) Istanbul Universitesi
Hukuk Fakiiltesi Mecmuasi 289, 290; W. Paul Gormley, ‘The Development and Subsequent
Influence of the Roman Legal Norm of Freedom of the Seas’ (1963) 40 University of Detroit
Law Journal 561, 567; George W Paulsen, ‘Historical Overview of the Development of
Uniformity in International Maritime Law’ (1982) 57 Tulane Law Review 1065, 1068.
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Oléron) olarak kodifiye edilmistir.’ Miisterek avarya hukukunun sistemli bir
yapiya kavusmasinda ise Fransa Krali XIV. Louis’nin 1681 tarihli {inli
Ordonnance de la Marine’i (Denizcilik Fermani) 6nemli bir doniim noktasi
olmustur. Bu Ferman, daginik halde bulunan denizcilik kurallarin1 bir araya
getirerek miisterek avarya da dahil olmak tizere bircok konuda yeknesak bir
diizenleme saglamaya calismistir.

Miisterek avarya anlayisi, modern anlamda ilk kez 19. ylizyilda yeknesak hale
getirilmis olup, bu alandaki ilk kurallar 1864 yilinda York’ta kabul edilmistir.®
S6z konusu metin 1877°de Antwerp’te gézden gegirilmis, nihayet 1890 yilinda
York—Anvers Kurallar1 (‘YAK”) ad1 altinda uluslararas: diizeyde yeknesak bir
yaptya kavusturulmustur.” Bu kurallar, zaman icinde deniz tasimacilign ve
sigortacilik uygulamalarindaki gelismelere paralel olarak bircok kez revize
edilmis, en son 2016 versiyonunda c¢agdas tehditleri kapsayacak sekilde
giincellenmistir.® Milletleraras1 Denizcilik Komitesi (Comité Maritime
International-CMI), YAK’nin uygulanmasim izlemekte, uygulamadan
kaynaklanan ihtiyaglar1 degerlendirmekte ve gerekli goriildiigli takdirde bu
kurallar revize etmektedir.

II. MUSTEREK AVARYA KURUMUNUN HUKUKI NiTELiGi VE
YORK-ANVERS KURALLARI’NIN TURK HUKUKUNDAKI
UYGULAMA ALANI

Miisterek avarya, 6102 sayili Tiirk Ticaret Kanunu’nun (TTK) 1272. maddesinde
su sekilde tanimlanmustir:

“Ortak bir deniz sergiizestine atilmis olan gemiyi, yiikii, diger esyay1 ve
navlunu birlikte tehdit eden bir tehlikeden onlar1 korumak amaciyla ve
makul bir hareket tarzi olusturacak sekilde, bile bile olaganiistii bir
fedakarlik yapilmas: veya olaganiistii bir gidere katlanilmasi halinde

5 Avrupa’da deniz hukukunun gelisimi igin bkz. Travers Twiss (ed), Monumenta Juridica: The
Black Book of the Admiralty (1871).

¢ Biilent Sozer, Deniz Ticareti Hukuku, C. 11, (Vedat Kitapgilik, 2016) 53; Kerim Atamer,
Ciineyt Stizel, Deniz Ticareti Hukuku nun Kaynaklar: (On Tki Levha Yayncilik 2013) 355; S.
Didem Algantiirk Light, York Anvers Kurallar: 2004 Miisterek Avarya (B. 2, Arikan 2006) 5
vd.

7 N. Geoffrey Hudson ve Michael D. Harvey, The York-Antwerp Rules: The Principles and
Practice of General Average Adjustment (B. 3, Informa Law 2014) 10.

8 “York-Antwerp Rules 2016° (Comite Maritime International, 2016). Ayrica bkz. S. Didem
Algantiirk Light, ‘How Have General Average Concepts Developed Across Maritime
Countries And Jurisdictions?’, Istanbul Ticaret Universitesi Sosyal Bilimler Dergisi (2015)
14(28) 4.
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“miisterek avarya hareketi” var sayilir ve bu hareketin dogrudan dogruya
sonucu olan zarar ve giderler miisterek avarya olarak kabul edilir.”

Kanun’un yaptign tamim 2016 tarihli York-Anvers kurallart ile aym
dogrultudadir.

Miisterek avarya, deniz ticareti hukukunun en eski ve en karakteristik
kurumlarindan biri olarak hem teorik hem de pratik diizeyde hukuki niteligi
yoniinden yogun tartismalara konu olmustur. Bu tartigmalar yalnizca Tiirk
hukuku ile smirli kalmamis, denizcilik sektoriiniin evrensel yapisi geregi,
uluslararasi deniz hukuku kaynaklarinda da derinlemesine ele almmugtir.’

Tiirk doktrininde miisterek avarya nedeniyle dogan katki yiikiimliiliigiiniin
kaynagina iliskin farkli goriisler mevcuttur. Bazi yazarlar bu ylkimliligi
navlun sozlesmesinden dogan zimni borg iligkisine, bazilar ise vekaletsiz is
gorme, sebepsiz zenginlesme veya dogrudan dogruya kanuni diizenlemelere
dayandirmaktadir.'® Bununla birlikte, baskin gériis, miisterek avaryanin klasik
borg teorileriyle agiklanamayacak kadar 6zgiin oldugu, deniz tasimaciligina 6zgi
kosullarda, gemi ile yiik arasinda kurulan kader birligine dayanan ve kendine
0zgii kurallar1 olan sui generis bir kurum niteligi tasidig1 yoniindedir.

Bu tartigma, Anglo-Sakson hukuk geleneginde de benzer sekilde karsimiza
¢ikmaktadir. Ingiliz doktrininde miisterek avarya yiikiimliiliigiiniin temelinde {i¢
yaklagim bulunmaktadir: (i) zimni sézlesme teorisi, (ii) temsil teorisi ve (iii)
dogrudan hukuk diizeni tarafindan yiiklenen borg teorisi.'" 11k teoriye gére, gemi
kaptani ile yiik sahipleri arasinda, tehlike aninda kuruldugu varsayilan zimni bir
anlagma cercevesinde, taraflarin fedakarlik ve tazminat konusunda karsilikli
ylkiimliilik altma girdigi kabul edilmektedir. Bu yaklasim, Judgments of
Oléron gibi erken dénem denizcilik kurallarinda da izlenebilmektedir.'?

Ikinci teori, yiikiimliiliigiin kaptanin taraflar adma yaptig1 islemlerle, yani bir
temsil iligkisiyle dogdugunu savunur. Ancak bu yaklasimin sinirlari, Morrison

®  Bu konuda detayli bir tartisma igin bkz. Richard Cornah, Lowndes & Rudolf: The Law of
General Average and the York-Antwerp Rules (B. 15, Sweet&Maxwell 2018) para 00.16 vd.

10" Bkz. Hac1 Kara, Deniz Ticareti Hukuku (B. 3, Filiz Kitabevi 2025) 355 vd.
1" Cornah, para 00.17.
12 Cornah, para 00.18.
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S.S. Co v Greystoke Castle (The Cheldale)" kararinda House of Lords'
tarafindan c¢izilmis ve kaptanin, her ne kadar yaptigi islemler ortak deniz
serglizestine katilan tiim taraflarin yararina olsa da, yiik sahiplerini dogrudan
ticiincil kisilere kars1 temsil etmedigi ve yalnizca kendisini veya gemi sahibini
borg altina sokabilecegi ve 6zel bir temsil yetkisi bulunmadikca yiik sahiplerini
dogrudan bor¢landirmasinin miimkiin olmadigi agike¢a ifade edilmistir.

En ¢ok kabul gdren {igiincii teori, miisterek avarya ylikiimliiliigiiniin a¢ik ya da
zimni bir s6zlesmeye degil, deniz ticaretine iligkin ve tarihsel olarak gelismis bir
hukuk kuralina dayandigin1 savunur. Bu goriise gore, yiikiimliilik, taraflar
arasinda bir anlasma olmasa da ortak bir tehlike karsisinda yapilan fedakarligin
dogal hukuk geregi paylasiimasi esasma dayanir. Ornegin, Simonds v
White kararinda, bu yiikiimliiliigiin bir sdzlesmeden degil, evrensel olarak kabul
gormiis deniz hukuku kurallarindan kaynaklandigmi belirtmistir."”>  Ayni
dogrultuda baska bir kararda, dosyanin hakimi Lord Watson, Rodos hukukuna
da atifta bulunarak bu katk: yiikiimliiliigiiniin temelinin dogal adalet ve agik
hakkaniyet ilkeleri oldugunu ifade etmistir.'®

Bu teorik ¢erceve, gliniimiiz uygulamasinda York-Anvers Kurallari’nin (YAK)
isleviyle tamamlanmaktadir. Nitekim modern tagima uygulamalarinda, miisterek
avarya yukimliligli hemen her zaman YAK hiikiimleri c¢ergevesinde
diizenlenmekte ve taraflarca sdzlesmeye agikca dahil edilmektedir. Dolayisi ile
her ne kadar bu yiikiimliilik teorik olarak dogal hukuk ilkelerine dayansa da,
uygulamada tasima soOzlesmelerine dahil edilen miisterek avarya klozlar
nedeniyle biiyiik 6lgiide s6zlesmesel nitelik kazanmaktadir.'’

Birgok hukuk sistemi miisterek avarya konusunu kendi milli hukuku
cergevesinde diizenlemis olsa da YAK, deniz ticareti paydaslar1 arasinda 6nemli

13 Morrison S.S. Co v Greystoke Castle (The Cheldale) [1947] A.C.

4" House of Lords, 2005 tarihli Anayasa Reformu Kanunu (Constitutional Reform Act 2005) ile
2009 yilinda kurulan Birlesik Krallik Yiiksek Mahkemesi (UK Supreme Court) dncesinde,
iilkedeki en yiiksek temyiz mercii olarak gorev yapan yargi organidir.

15 Simonds v White (1824) 2 B.&C. 805, 811.

16 Strang, Steel & Co v A. Scott & Co (1899) 14 App. Cas. 601 at 607-608. Aym dogrultuda daha
eski tarihli bir hiikiim i¢in bkz. Burton v English (1883) 12 Q.B.D. 218.

Fahiman Tekil, ‘Deniz Kazalar1 Deniz Kirlenmesi ve Deniz Sigorta Hukuku ile Tlgili Bazi
Sorunlar’ (2000) Prof. Dr. Tahir Caga’nin Anisina Armagan, 499; Sozer, 53; Rayegan Kender,
Deniz Kazalar, 40. Yilinda Tiirk Ticaret Kanunu (Beta Basim Yayim Dagitim, 1997) 323;
Castle Insurance v Hong Kong Shipping Co [1984] A.C. 226, 233.
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bir yeknesaklik saglamustir.'® Ornegin, Alman Ticaret Kanunu’nun
(Handelsgesetzbuch-HGB) 588 ila 595. maddeleri miisterek avaryayi
diizenlenmis, ancak bu hiikiimler biiylik 6l¢iide YAK sistematigi esas alinarak
olusturulmustur. Ingiltere’de ise miisterek avarya, 1906 tarihli Deniz Sigortalari
Kanunu’nun (Marine Insurance Act) 66. maddesinde diizenlenmistir. '° Ancak,
YAK’m sozlesmeler araciligiyla ulagtign uluslararast yeknesaklik sayesinde,
Ingiliz ictihatlarinda da bircok hiikiim YAK esas alinarak kurulmustur.?’

Tiirk hukukunda miisterek avarya kurumu, 2011 tarihli Tiirk Ticaret Kanunu’nun
1272 ila 1285. maddeleri arasinda diizenlenmistir.”' Bunlar da, Alman ve Ingiliz
hiikiimlerine benzer sekilde emredici niteligi haiz degildir.”* Kanun’un 1273.
maddesi, taraflarca aksi kararlastirilmadik¢a ‘miisterek avarya garamesinin,
Milletleraras1 Denizcilik Komitesi (Comité Maritime International) tarafindan
hazirlanan ve bu maddeye gore Tiirk¢e’ye ¢evrilip yayimlanan en son tarihli
YAK’na tabi oldugunu belirtmektedir. Bu durum, kanunun gerek¢esinde de su

sekilde aciklanmistir:

“Uygulamada kullanilan biitiin basili sézlesmeler ve konismentolar,
mezklr Kurallar’a atif icermektedir. Dolayistyla, uygulamadaki olaylarin
biiyiik bir ¢ogunlugunda, York Anvers Kurallarmin hangi tarihli metninin
uygulanacagi zaten taraflarca kararlagtirllmis olmaktadir. Buna karsilik,
taraflarin bu hususa dair bir anlasma yapmadiklar1 haller icin Tasariya
yedek hukuk kurallari almak gerekmistir.”?3

Gotthard Mark Gauci, ‘Of Piracy and General Average: Contribution in General Average for
Ransom Payment Occasioned by Piratical Activity’ (2019) 50(2) Journal of Maritime Law and
Commerce, 4.

Ingiliz hukukunda miisterek avarya konusunun Deniz Sigortalar1 Kanunu’nda yer almasimnin

temel sebebi, miisterek avaryanin finansmaninda sigortanin merkezi bir rol oynamasidir.

Miisterek avarya zararlar1 ve harcamalar1 genellikle deniz sigortast policeleri kapsaminda

teminat altina alinmaktadir. Bkz. Institute Time Clauses Hulls 1/10/83, ¢l 11; ITC (H) 1/11/95,

cl 10; International Hull Clauses 1/11/03, cl 8; Institute Cargo Clauses A, B and C (2009), cl

2.

20 Bkz. Navalmar UK Ltd v Ergo Versicherung AG and another company (The BSLE Sunrise)
[2019] EWHC 2860 (Comm); The Cape Bonny [2017] EWHC 3036 (Comm).

2l Tiirk Ticaret Kanunu, Kanun Numarasi: 6102, Kabul Tarihi: 13.01.2011, RG

14.02.2011/27846.

Nil Kula, ‘Tiirk Ticaret Kanunu ile York Anvers 2016 Kurallar1 Uyarinca Miisterek Avaryaya

Uygulanacak Hiikiimlerin Degerlendirilmesi ve Ozellikle “Zamanasimi” Hususu® (2019)

Selguk Universitesi Hukuk Fakiiltesi Dergisi, 27(3) 727, 728.

36102 sayili Tiirk Ticaret Kanunu Madde Gerekgeleri

<https://www.lexpera.com.tr/mevzuat/gerekceler/turk-ticaret-kanunu-madde-gerekceleri/1#>
s.e.t. 20 Mayis 2025.
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S6z konusu maddenin kaleme alinisi, doktrinde YAK’ nin uygulama alaninin
yalnizca ‘miisterek avarya garamesi’ ile sinirli oldugu yanilgisina yol agabilecegi
gerekgesiyle sikga elestirilmistir.* Bu durum, lafzi bir yorumla YAK’mn
uygulama alanmi ciddi sekilde daraltarak yalnizca miisterek avaryanin
paylastirilmas1 konusunda uygulanabilecegi anlamia gelebilir. Oysa miisterek
avarya, yalnmizca fedakarligi dagitimi degil, aynm1 zamanda fedakarlik niteliginin
tespiti, katkiya esas teskil eden gider kalemlerinin smiflandirilmasi ve
degerlendirilmesi gibi teknik asamalart da igeren ¢ok yonlii bir hukuki
degerlendirme siirecidir. YAK, bu yonleriyle hem tanimsal hem de usuli bir
biitiinliik arz eder.

Bununla birlikte kanunun gerekcesi, YAK’nin bir biitiin olarak uygulanmasi
yoniinde acik bir irade ortaya koymaktadir. Bu nedenle uygulamada, lafzi
sinirlamadan ziyade amagsal ve sistematik bir yorumla YAK’nin miisterek
avaryaya dair tiim ydnleriyle uygulanacagi yoniinde ictihat ve doktrin egilimi
gii¢ kazanmistir.> Sonug olarak, Tiirk Ticaret Kanunu’nun YAK’na génderme
yapan cerceve hiikmii, lafzl sinirlandirmaya ragmen genis anlamda uygulama
imkan1 bulmakta ve gerek doktrinde gerekse uygulamada miisterek avaryanin
biitiinciil bigimde degerlendirilmesine olanak tanimaktadir.

III. MUSTEREK AVARYANIN KURUCU UNSURLARI: TTK VE YAK
ISIGINDA DETAYLI BiR iNCELEME

1. Ortak Deniz Yolculugu ve Tehlike (Common Maritime Adventure and
Peril)

Miisterek avaryanin dogabilmesi i¢in ilk kosul, gemi ile yiikiin ayni deniz
yolculugu kapsaminda miisterek bir tehlikeye maruz kalmig olmasidir. Bu unsur
hem TTK’nda hem de YAK’nda yer almakta, ancak yorum ve kapsam
bakimindan 6nemli farklar icermektedir.

TTK m.1272, miisterek avarya tanimini yaparken, oncelikle geminin, yiikiin,
diger esyalarin ve navlunun ‘ortak bir deniz sergiizesti’ igerisinde yer almasi
gerektigini belirtir. Bu ifade, taraflar arasinda yalmizca hukuki degil, aym
zamanda fiili ve ekonomik bir menfaat ortakliginin mevcut oldugunu ortaya

24 “Miisterek avarya garamesi’ terimi, miisterek deniz sergiizestinin selameti i¢in yapilan zarar

ve giderlerin paylastirilmas: anlamina gelmektedir. Bkz. Sozer, 63.

25 Mehtap Civir Engin, ‘6102 Sayili Tiirk Ticaret Kanunu ve Miisterek Avarya’ (2012) 18(2)
Marmara Universitesi Hukuk Fakiiltesi Hukuk Arastirmalar1 Dergisi, 507, 510. Ayrica bkz.
ayrica: Kula, 733.
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koymaktadir. Zira bu tiir bir ortaklikta meydana gelen herhangi bir tehlikenin
sonuglari, yalnizca bir tarafi degil, buradaki ilgililerin tiimiinii etkileyebilecek
niteliktedir.*

Devaminda Kanun, miisterek avaryanin dogumu igin ‘gemiyi, yiikii, diger esyay1
ve navlunu birlikte tehdit eden bir tehlike’ unsurunu sart kosar.?” Dolays1 ile
miigterek avaryadan bahsedilmek i¢cin mevcut tehlikenin hem yiikii hem de
gemiyi tehdit etmesi gerekir, ancak bu tehlikenin her ikisini de ayni oranda
etkilemesi beklenmez. Ayrica, bu tehdidin gemi ve yiikiin tam ziyaina yol acacak
boyutta olmasi da gerekmez. Gemi ve yiikil birlikte etkileyen bir tehlikenin
varlig1 yeterlidir. Dogal olarak, bu tehlikenin her gemi ve yiik i¢in ayn1 derecede
gerceklesmeyecegi, somut olayin o6zellikleri, geminin yasi, yapisi, planlanan
sefer gibi faktorlere bagh olarak degisiklik gdsterecektir. Dolayisi ile ortak bir
tehlikenin varligi ve yiik ile gemiyi birlikte tehdit etmesi unsurlar1 her somut
olayin kosullarina gore degerlendirilecektir.

TTK, tehlikenin varligina dair bir degerlendirme Ol¢iitii sunmamakla birlikte,
ogretide bu konunun objektif kriterlere goére ele alinmasi gerektigi
savunulmaktadir. Buna gore, esas alinacak 6l¢ii, benzer kosullar altinda makul
ve Ozenli bir kaptanin ciddi bir tehlikenin varli§ina inanacagi yoniindedir.

Bir tehlikenin miisterek avarya kapsaminda degerlendirilebilmesi icin sz
konusu tehlikenin fiilen mevcut olmasi sarttir. Heniiz gerceklesmemis, gelecekte
ortaya ¢ikmast muhtemel veya olas1 bir risk, miisterek avarya kapsaminda
degerlendirilmez. Bununla birlikte, tehlikenin tiim sonuglarinin ortaya ¢ikmasi
beklenmez, tehlikenin mevcudiyeti veya etkilerini gostermeye baglamasi,
miisterek avarya halinin dogumu ig¢in yeterli goriiliir. Zira miisterek avarya
miiessesesinin temelindeki ticari amag, s6z konusu tehlikenin yiikk ve gemi
izerinde yaratacagi zararin Oniine ge¢cmektir. Tehlikenin etkilerinin biitliniiyle
kendini gostermesi, bu yondeki 6nleyici ¢abalarin basar1 sansini 6nemli 6lgiide
azaltacagidan, mevcut bir tehlikenin varligi, miisterek avarya uygulamasi igin
kafi sayilmaktadir

Ayrica, gemi ve yiikii miistereken etkileyen bir tehlikenin 6zellikle denizden
kaynaklanmasi sart degildir, aksine, karadan zuhur eden bir tehlike de miisterek
avaryaya sebebiyet verebilir. Bu baglamda 6nemli olan, tehlikenin gemi ve

26 Cetingil/Kender/Unan, 34.
27 Ingiliz mahkemelerinin ayn1 dogrultuda karar1 igin Bkz. Nesbitt v Lushington (1792) 4 TR 783.
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yiikiin ortak giivenligini tehdit edici nitelikte olmasidir, kaynaginin deniz veya
kara olmas1 6nemsizdir.

Bir diger husus ise 1272. maddenin YAK’dan farklilagarak diger esya ve navlunu
da bu kapsamda saymasidir. Halbuki 6gretide kabul edildigi iizere, geminin ve
yiikiin birlikte tehdit edilmesi miisterek avaryanin ortaya gikmasi i¢in yeterli
olacak, diger esya ve navlunun da bunlarla birlikte tehdit edilmesi
aranmayacaktir.2®

Y AK ise bu unsuru Kural A baglig1 altinda su sekilde ifade etmektedir,

“Bir miisterek avarya hareketi, ancak ve yalniz ortak deniz sergiizestine
katilmis olan malvarligi unsurlarimi  (degerleri) karsilastiklart  bir
tehlikeden korumak amaci ile miisterek selamet igin bilerek ve makul bir
sekilde olaganiistii bir fedakarlik veya harcama yapilmasi halinde
vardir.”?

Burada gecen ‘miisterek deniz sergiizesti’ ifadesi, Ingilizce metindeki ‘common
maritime adventure’ kavrammin karsihigidir. Bu diizenleme, TTK ile aym
dogrultuda, gemi ve ylikiin ortak bir kader birligi icinde olmasi gerekliligini
vurgular.

Birliktelik unsuruna ek olarak, miisterek avaryaya yol agan eylemin bir
tehlikeden koruma amaci tagimasi zorunludur. A Kurali bu hususta TTK ile
benzer bir yaklasim sergileyerek, tehlikenin varligina iligkin degerlendirme
olgiitiinii kat1 bir lafzi yoruma tabi tutmamais ve yiik ile gemiyi birlikte tehdit eden
bir tehlikenin mevcudiyetini yeterli gérmiistiir. Ancak Ingiliz hukuku, Deniz
Sigortas1 Kanunu'nun 66(2). maddesi geregince daha dar bir yorum
benimsemekte ve tehlikenin fiilen mevcut olmasmi sart kosmaktadir.’® Bu
yaklasim, YAK ve Tiirk hukukundan farkli olarak, Ingiliz hukukunda kaptanin
tehlikenin varligia dair ciddi bir belirtiye sahip olmasinin yeterli sayilmadigi,
bilakis tehlikenin gercekliginin arandigi anlamina gelir.’' Netice itibariyla,
kaptanin aslinda var olmayan bir tehlikeye iliskin, tehlikenin varligia (tedbirli

28 Engin, 509.
2 There is a general average act when, and only when, any extraordinary sacrifice or
expenditure is intentionally and reasonably made or incurred for the common safety for the

purpose of preserving from peril the property involved in a common maritime adventure.
30 Bkz. Joseph Watson & Sons Ltd v Fireman’s Fund Insurance Company of San Fransico (1922)
12 L1L Rep 133.

Detayl1 bir tartisma i¢in bkz. Viassopoulos v British and Foreign Marine Insurance Co (The
Makis) [1929] 1 KB 187.
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bir kaptan gibi hareket etse dahi) inanarak aldigi onlemler miisterek avarya
kapsaminda degerlendirilmemektedir.*?

2. iradi Olarak Yapilan Olaganiistii Fedakarlik veya Gider (Intentional
Extraordinary Sacrifice or Expenditure)

Bir eylemin miisterek avarya kapsamda degerlendirilebilmesi i¢in, s6z konusu
eylemin olagan dis1 bir fedakarlik veya olagan dis1 bir harcama niteligi tagimasi
gerekir. TTK m.1272’ye gore, bu islem, gemi ve yiikii birlikte tehdit eden
tehlikeyi bertaraf etmek amaciyla yapilmali ve olagan sinirlarin disina
cikmalidir. Dolayisi ile yalniz gemiyi ya da yiikii korumak amaci ile yapilan
fedakarliklar, miisterek avarya kapsaminda degerlendirilemez.*® Ayrica,
katlanilan fedakarlik ya da harcamanin, tagima sozlesmesinde Ongoriilen
giderlerin kapsaminin diginda olup, olaganiistii bir nitelik tagimasi1 beklenir.

Burada dikkat ¢eken bir husus, TTK’nun ‘fevkalade’ niteligi tagiyan fedakarlik
ve masraflarin kapsamina dair agik bir 6l¢iit ongérmemesidir. Bununla birlikte,
Ogretide yaygin kabul goren goriise gore, miisterek avaryaya konu edilecek
eylemin tagima faaliyetinin dogal akis1 diginda kalan, zorunlu ve olagandisi bir
miidahale niteligi tasimasi gerekir. Ayrica bu fedakarligin, olaym somut
kosullar1 ¢ergevesinde 6zenli bir kaptanin verecegi karar standardina uygun
olmasi beklenir.

TTK’nun 1272. maddesindeki diizenleme, YAK’nin A Kurali ile 6nemli bir
paralellik gostermektedir. Bu hiikiim, miisterek avarya eylemini, yalnizca gemi
ve yiikii birlikte tehdit eden bir tehlikeyi bertaraf etmek amactyla gergeklestirilen
olaganiistii fedakarlik veya olaganiistii masraflar ¢ergevesinde tanimlamaktadir.
Ingilizce metinde bu unsur, ‘extraordinary sacrifice or expenditure’ ifadesiyle
karsilanmaktadir.

Bununla birlikte gerek Tirk hukukunda gerekse YAK sisteminde, yapilan
fedakarligin olaganiistii olup olmadigmna iliskin acik ve kesin bir Olgiit
belirlenmis degildir. Bu nedenle, bir fedakarligin miisterek avarya eylemi olarak
kabul edilip edilmeyecegi, her somut olayin kendi 6zel kosullar ger¢evesinde
yetkili mahkemeler tarafindan degerlendirilir.** Genel olarak, eylemin tagima

32 Mandaraka-Sheppard, 660; Hudson ve Harvey, 32.
3 Yazicioglu, 457.

Siiphesiz, bu belirsizlik farkli hukuk sistemleri arasinda yorum ayriliklarina yol agmustir. Bkz.
Cornah, para A.61.

34



Miisterek Avaryada Kusurun Hukuki Etkisi ve Kuliip Sigortalarina Yansimasu:
152 York-Anvers Kurallar: Baglaminda Mukayeseli Bir Inceleme

sozlesmesi kapsamindaki rutin yilikiimliililklerin Gtesine gegen, olagan akisa
aykirt bir miidahale niteligi tasimas1 gerektigi kabul edilmektedir. Baska bir
ifadeyle, gemi sahibi, tasima sozlesmesi geregi yapmakla ylikiimli oldugu
alelade bir eylem nedeniyle miisterek avarya talebinde bulunamaz.

Ancak bu, tasima sozlesmesinden dogan tiim harcamalarin otomatik olarak
miisterek avarya disinda birakilacagi anlamina gelmemektedir.®> Bu noktada,
Tiirk doktrininde de sikca atif yapilan Wilson v Bank of Victoria®® davasi énem
kazanmaktadir. Bu davada, buzdagina carparak yelken kabiliyetini kaybeden bir
gemi, yardimci motoru ile Rio’ya ulagmis, tam bir onarim yapilmaksizin
yalmzca Ingiltere’ye dénebilecek kadar bir tamirat gergeklestirilmistir. Doniis
yolunda Rio ve Fayal limanlarinda satin aliman komiirler i¢in 1.472 sterlin
tutarinda ek masraf yapilmistir. Mahkeme, kaptanin gerceklestirdigi bu eylemin,
tagima sozlesmesinden dogan asli ylikiimliiliiklerin bir pargasi oldugunu ve bu
nedenle komiir ~ harcamalarinin miisterek avarya  kapsaminda
degerlendirilemeyecegini hiikme baglamustir.

Giiniimiizde ise, bu kati yaklastmin Ingiliz hukukunda mutlak sekilde
benimsenmedigi goriilmektedir. Ozellikle giincel ictihatlar 1s181inda, bir
harcamanin salt tagima sdézlesmesinden kaynaklaniyor olmasi, onun miisterek
avarya kapsami disinda birakilmasi igin tek basmna yeterli bir sebep
sayllmamaktadir. Asil énemli olan, yapilan eylemin somut olayda olaganiistii
nitelikte olmas1 ve ortak menfaatin korunmasma yonelik bir amag tasiyip
tagimadigidir.

Bu déniisiim, The Longchamp®’ kararinda da su sekilde ifade edilmistir:

“Prensip olarak, eger gemi sahibi bir harcamay1 sdzlesme geregi yapmak
zorundaysa, bu harcamadan saglanan yararin, yiik sahiplerinin tagima
iicretiyle zaten karsiladig1 bir menfaat oldugu kabul edilir. Ancak, sirf gemi
sahibinin bdyle bir sdzlesmesel zorunlulugu olmasi, harcamanin otomatik
olarak miisterek avarya kapsami disinda kalacagi anlamma gelmez.
Anlagilan o ki, her bir vaka kendi 0zel kosullar1 ¢ergevesinde
degerlendirilecektir.”

Sonu¢  olarak, miisterek avaryaya konu edilecek  eylemlerin
degerlendirilmesinde, yapilan hareketin tiiriiniin olagan olup olmadig
(abnormal in kind) degil, ortaya ¢ikan harcamanin miktar veya yogunluk

35 Templeman ve digerleri, para 26.12.

36 Wilson v Bank of Victoria (1867) L.R. 2 Q.B. 203.
37 The Longchamp [2014] EWHC 3445 (Comm).
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bakimindan olagan smirlart asip asmadigi (abnormal in degree) esas
alinmaktadir.*® Bu ¢ergevede, eylemin tiirii siradan kabul edilse dahi, somut
olayda maruz kalinan ek maliyetin olagan dis1 bir seviyeye ulagsmasi halinde,
miisterek avarya s6z konusu olabilecektir.

Miisterek avarya kapsaminda yapilan bir fedakarligin olaganiistii bir nitelik
tagimasinin yani sira, bu davramigin iradi olarak ger¢eklestirilmis olmasi
gerekir.** Bu unsur, miisterek avaryanin taniminda temel bir yer teskil eder. Tiirk
Ticaret Kanunu’nun 1272. maddesinde ve YAK’nin A maddesinde, miisterek
avarya kapsamina almacak bir fedakarlik veya harcamanin ‘bile bile’ ya da
‘bilerek’ yapilmis olmasi gerektigi acikca hilkme baglanmistir. Burada aranan
irade unsuru yalnizca karar verme eylemini degil, aym1 zamanda bu kararin
miigterek menfaati korumak amaci ile bilingli ve amaglh bir sekilde alinmig
olmasini ifade eder.*’

Her ne kadar karar verme yetkisi kural olarak gemi kaptanina ait olsa da, TTK
m.1272’de bu konuda agik bir diizenleme bulunmamaktadir. Bu durum, istisnai
hallerde baska kisilerin de miisterek avarya kararimi verebilecegi anlamina
gelir.*' Ancak hangi kisi tarafindan verilmis olursa olsun, bu kararin miisterek
menfaati korumak amaciyla ve bilerek alinmis olmasi gerekir.* Iradilik
unsurunun gerceklesip gerceklesmedigi degerlendirilirken objektif Olciitler esas
alir.*?

Ingiliz hukukunun etkisiyle, bu baglamda ‘voluntary’ (goniillii) ve ‘intentional’
(kasitli/iradi) terimleri tarih boyunca farkli sekillerde yorumlanmistir. 1906
tarihli Ingiliz Deniz Sigortast Kanunu (Marine Insurance Act) m.66(2)’de
‘voluntary’ terimi kullanilirken, 1924 tarihli Stockholm Konferansi ile revize
edilen YAK’nda bu kavram ‘intentionally’ olarak degistirilmistir. Bu degisiklik,

38 Templeman ve digerleri, para 26-13. Ayrica bkz. Marida Ltd v Oswal Steel (The Bijela) [1992]
1 Lloyd’s Rep. 636.

Yazicioglu, 457.

40 Daniolos v Bunge & Co., Ltd. (1937) 59 L1.L.Rep. 175.

41 Yazicio8lu, 457.

Romorkdr ¢agrilmasina iliskin kararin dogrudan gemi sahibi ya da acentasi tarafindan verilmis
olmas1 halinde dahi, bu karar miisterek menfaati koruma amaciyla ve bilingli olarak alindigi
takdirde, yapilan harcamanin miisterek avarya kapsaminda degerlendirilebilecegi kabul
edilmistir. Nitekim Ingiliz mahkemesi kararlarinda, gemi sahibi tarafindan verilen tug botu
¢agirma kararinin iradi bir davranis oldugu ve miisterek avarya sartlarini karsiladig1 yoniinde
hiikiim kurulmustur, bkz. Australian Coastal Shipping Commission v Green [1971] 1 QB 456;
[1971] 1 Lloyd’s Rep 16.

43 Algantiirk Light, 95.
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miisterek avaryada aranan irade unsurunun yalnizca goniilliiliige degil, bilingli
bir karar siirecine dayanmasi gerektigini agikca ortaya koymustur.

Bir hareketin zorunluluk halinde yapilmis olmasi, onun iradi olmadigi anlamina
gelmez.** Kaptan, 6rnegin siddetli bir tehlike aninda yiikiin bir kismini denize
atma karar1 alirken segenekleri sinirli olabilir. Ancak bu smirli segenekler
arasinda, gemi ve yiikiin korunmasinmi hedefleyen bilingli bir tercihte
bulunmussa, bu davrams iradi sayilir. Bunun da Otesinde, kaptanin elinde
yalnizca tek bir tercih kalmis olsa dahi, bu tercihin bilingli ve iradi bir sekilde
yapilmis olmasi halinde, gerceklestirilen fedakarlik miisterek avarya kapsaminda
degerlendirilebilir. Bu yaklasim, karar verme serbestisinin mutlak bir ¢okluk
icinde olmasini degil, mevcut kosullar altinda bilingli bir tercih yapilmisg
olmasim yeterli goriir. Nitekim Johnson and Another v Chapman®® davasinda da
bu ilke benimsenmis ve kaptanin sinirli segenekler karsisinda yaptigi bilingli
tercihin miisterek avarya olusturabilecegi kabul edilmistir.

Buna karsilik, iist mercilerden gelen dogrudan emirlerin uygulanmasi halinde,
kaptanin 6zgiir iradesiyle hareket ettiginden bahsetmek miimkiin olmayabilir.
Nitekim Athel Line v Liverpool and London War Risks Association Ltd*
davasinda, hiikiimet tarafindan verilen bir talimat dogrultusunda yapilan
harcamalarmin miisterek avarya sayilamayacagina karar verilmistir. Mahkeme
bu karar1 verirken, kaptanin kendi takdiriyle degil, zorunlulukla hareket ettigini
dikkate almistir.

Modern uygulamada eger yapilan fedakérlik, resmi bir miidahale sonucu
mecburen yapilmis ve gemi ilgilisi bu karar1 kendisi almayip yalmzca
uygulamigsa, ger¢ek anlamda iradi bir davranigtan s6z etmek miimkiin degildir.
Buna karsilik, kaptan ya da tasiyan, g¢esitli ¢6ziim yollar1 arasindan tercih
yapabilecek durumdaysa ve bu tercihini miisterek menfaati koruma yoniinde
kullaniyorsa, bu fedakarlik iradi olarak kabul edilir.

Bu nedenle miisterek avaryada irade unsurunu degerlendirirken ii¢ 6lgiit dikkate
alinmalidir: Ilk olarak, karar alma serbestisi bulunmali, yani davranis, zorunlu
bir emir sonucu degil, tasiyanin serbest takdiriyle gergeklestirilmis olmalidir.
Ikinci olarak, hareketin amaci ortak menfaati korumaya yonelik olmalidir.

44 The Seapool [1934] P. 53.
4 Johnson and Another v Chapman (1865) 144 E.R. 907.
46 Athel Line v Liverpool and London War Risks Insurance [1944] K.B. 87.
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Uciincii olarak ise, karar, tehlike aminda dahi farkindalikla ve sonuglari
ongoriilerek alinmis bir bilingli tercih olmalidir.

Sonug olarak, miisterek avaryada iradi davranmis ilkesi yalnizca bir fiilin
gerceklesmis olmasina degil, bu fiilin bilingli, amach ve ortak menfaatleri
korumaya yonelik bir iradeyle gergeklestirilmis olmasina dayanan bir
sorumluluk ve paylasim diizeni yaratir.

3. Makulliik ve Faydah Netice (Reasonableness and Useful Resulf)

Miisterek avarya kurumunun uygulama alan1 bulabilmesi i¢in gereken temel
sartlardan bir digeri, yapilan fedakarlik ya da harcamanin ‘makul’ olmasidir. Bu
gereklilik hem TTK’nda hem de milletleraras1 uygulamada kabul edilmis olup,
YAK’nda da agik¢a diizenlenmigtir. TTK’nin 1272. maddesinin birinci
fikrasinda, miisterek avarya kapsaminda degerlendirilebilecek bir hareketin ya
da harcamanin, miisterek tehlikeyi bertaraf etme amaci ile bile bile yapilmis
olmasinin yanm sira, ‘makul bir sekilde’ gergeklestirilmis olmasi gerektigi
belirtilmektedir. Ayni dogrultuda, YAK Kural A uyarinca makul (reasonably)
bir sekilde yapilan fedakérlik ya da harcamalar miisterek avarya kapsamina
alinmaktadir. Bunlara ek olarak, yapilan fedakarligin makul 6lgiiler igerisinde
gerceklestirilmesi sart;, YAK’nim Ustiin Kurali’nda da (Rule Paramount) agikca
diizenlenmistir. Bu kurala gore, makul olmayan herhangi bir fedakarlik ya da
harcama, miisterek avarya kapsaminda degerlendirilmez ve paylagtirmaya dahil
edilmez.

YAK ve TTK’da yer alan bu ortak diizenleme, fedakarligin keyfi ya da abartili
bir sekilde yapilmasinin 6niine gegilmesini amaglamaktadir. Makulliik sarti, bu
baglamda miisterek avaryanin istisnai ve objektif esaslara dayanan bir denge
kurumu olmasmi saglar. Ozellikle, yapilabilecek diger onlemlerin varhg,
fedakarligin niteligi, tasimanin durumu ve geminin seyriisefer 6zellikleri gibi
unsurlarin hepsi bir biitiin olarak degerlendirilir

Makulliik kavrami burada sadece fedakarligin objektif olarak fayda saglamasini
degil, ayn1 zamanda bu davranisin olayin gerceklestigi andaki kosullara gore
tedbirli ve 6zenli bir kaptan tarafindan yapilabilir nitelikte olup olmadigini da
icermektedir.*’

47 Bkz. Anglo-Grecian Steam Trading Co, Ltd. v T. Beynon & Co. (1926) 24 L1 L Rep 122.
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Ornegin, kaptan gemiyi ve yiikii birlikte tehdit eden bir tehlikeyi bertaraf etmek
amaciyla denize yiik atmaya karar verdiginde, bu fedakarligin tehlikeyi en etkili
sekilde ortadan kaldiracak ve en fazla fayday1 saglayacak yiikiin secilerek
yapilmasi gerekir.*® Aksi takdirde, yapilan eylemin makulliik sinirlarin astigi ve
bu nedenle miisterek avarya kapsaminda degerlendirilemeyecegi ileri siiriilebilir.
Bununla birlikte, kaptanin mutlak anlamda en isabetli tercihi yapma
ylikiimliligi bulundugu sdylenemez, degerlendirme, olay aninda mevcut olan
somut kosullar ¢ergevesinde yapilacaktir.

Tehlike aninda birden fazla eylem imkani bulundugunda, kaptanin tedbirli bir
kaptan gibi hareket etmesi sartiyla, bunlardan birini segmekte serbest oldugu
kabul edilir.” Ornegin, bir barinma limanina ihtiya¢ duyuldugunda kaptan,
yalnizca en yakin olani degil, ayn1 zamanda mesafe, imkanlar ve maliyet gibi
faktorleri dikkate alarak en elverisli liman1 segme inisiyatifine sahiptir.*

Sonug olarak, bir harcamanin ya da fedakarligin miisterek avarya sayilabilmesi
icin, gemi kaptaninin veya yetkili kisinin bu karar1 verirken sahip oldugu bilgiler
cercevesinde rasyonel ve teamiile uygun hareket etmis olmasi aranir. Burada
yapilan hareketin makulliigii ile ilgili dl¢iit objektiftir ve 6zenli bir kaptanin ayni
durumda benzer sekilde hareket edip etmeyecegi hususuna gore karar verilir.”!

Miisterek avarya kurumunun islerlik kazanabilmesi ve yapilan fedakarliklarin
veya katlanilan masraflarin paylasima konu olabilmesi i¢in zorunlu olan son
temel kosul, yapilan eylemler neticesinde miisterek deniz sergiizestine katilmis
olan degerlerden en azindan bir kisminin fiilen kurtarilmis olmasidir.”* Miisterek
avaryanin temelinde, ortak bir tehlike karsisinda feda edilen veya harcanan
degerlerin, bu fedakarliktan yararlanan ve kurtulan diger degerler tarafindan
orantili olarak karsilanmasi fikri yatmaktadir. Dolayisi ile, eger seriiven sonunda
hi¢bir deger kurtarilamamigsa, paylasilacak bir miisterek avarya fonu da
olusmayacaktir.>®

48 Atilacak yiikiin se¢imi ile ilgili 6rnek verilen olay, Whitecross Wire Co v Savill (1882) 8 QBD
653 davasindan alinmustir.

49 Montgomery and Company v Indemnity Mutual Marine Assurance Company Ltd [1932] 1 KB

734.

30 Phelps, James & Co. v Hill [1891] 1 QB 605.

S Algantiirk Light, 94

2 Engin, 509.

33 Hudson ve Michael D. Harvey, para 6.12; Templeman ve digerleri, para 26.10.



DOGAN 157

TTK’nin 1272. maddesi, miisterek avarya hareketini “ortak bir deniz
serglizestine atilmis olan gemiyi, yiikii, diger esyay1 ve navlunu birlikte tehdit
eden bir tehlikeden korumak amaciyla ve makul bir hareket tarzi olusturacak
sekilde, bile bile olaganiistii bir fedakarlik yapilmasi veya olaganiistii bir gidere
katlanilmas1” olarak tanimlar ve bu hareketin “dogrudan dogruya sonucu olan
zarar ve giderlerin miisterek avarya sayilacagini” hitkkme baglar. Bu tanimda yer
alan ‘korumak amaciyla’ ifadesi ile ‘sonucu olan zarar ve giderler’ ibaresi
birlikte degerlendirildiginde, eylemin yalmzca niyete degil, aym
zamanda faydali bir sonuca ulagsmasina da baglh oldugu zimnen kabul
edilmektedir.

Benzer sekilde, YAK Kural A’da miisterek avarya eylemini, “ortak deniz
serglizestine katilmig olan malvarlig1 unsurlarii karsilagtiklart bir tehlikeden
korumak amaciyla, miisterek selamet icin bilerek ve makul sekilde” yapilan
olaganiistii bir fedakarlik veya harcama olarak tanimlar. Bu tanim da, koruma
amacinin gerceklesmis  olmasini, yani  eylemin faydali  bir  netice
dogurmus olmasini 6rtiik bigimde dngoérmektedir.

Faydali neticenin varligi i¢in gemi, yiikk ve navlun gibi miisterek deniz
serglizestine dahil olan tiim degerlerin veya bunlarin tamaminin kurtarilmis
olmas1 aranmaz. Bunlardan birinin, hatta yalnizca bir boliimiiniin kurtarilmig
olmasi, miisterek avarya talebinin dogmasi ve paylasim i¢in bir fonun olugmasi
acisindan yeterlidir. Ancak, bu noktada kritik olan husus, yapilan fedakarlik veya
harcama ile elde edilen faydali netice arasinda dogrudan bir nedensellik bagimin
bulunmasidir. YAK Kural C’de agikca belirtildigi {lizere, “Miisterek avarya
hareketinin ancak dogrudan dogruya sonucu olan zarar ve masraflar miisterek
avaryaya kabul edilir.” Dolayisiyla, eger faydali netice, yapilan miisterek avarya
eyleminden tamamen bagimsiz, baska sebeplerle (6rnegin, sonradan gelisen bir
hava degisikligi veya {iglincli bir kisinin miidahalesi gibi) ortaya ¢ikmissa,
yapilan fedakarligin bu neticeye dogrudan katkis1 bulunmadig siirece miisterek
avarya iliskisi kurulamayacaktir. Fedakarligin iradi ve makul olmasi tek bagina
yeterli olmayip, bu fedakarligin sonucunda bir faydanin elde edilmis olmasi ve
bu faydanin fedakarlikla nedensellik bagi iginde bulunmasi esastir.

Faydali neticenin degerlendirilmesi, YAK Kural G uyarinca, miisterek deniz
sergiizestinin sona erdigi yer ve zamandaki degerlere gore yapilir.** TTK m.
1279 da aym dogrultuda, zararin tespiti ve paylastirilmast hususunun varma

3 Ayrica bkz. The Gratitudine (1801) 3 C Rob 240.
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yerinde yapilacagini hilkme baglamistir. Dolayisi ile, miisterek avarya eylemi, o
anki tehlikeyi bertaraf etmis dahi olsa, daha sonra meydana gelen ve miisterek
avarya eylemiyle ilgisi olmayan bir sebeple gemi ve yiik tamamen zayi olursa,
katkida bulunacak bir deger kalmayacagindan miisterek avaryadan soz
edilemeyecektir. Nitekim Ingiliz mahkemesinin Chellew v Royal Commission on
the Sugar Supply®® kararinda, yapilan olaganiistii fedakarlik sonucunda gemi ve
yiik tehlikeden kurtulmus, fakat varma limanina ulagamadan bunlar tamamiyla
ziya olmus, sonu¢ olarak da yiik ilgilisi miisterek avarya garamesine hig
katilmamustir.

Her ne kadar TTK’da veya YAK’nda ‘faydali netice’ ifadesi agik¢a bir unsur
olarak sayilmasa da, hem ulusal hem de uluslararas1 6gretide ve igtihatlarda,
miisterek avaryanin mantiksal bir sonucu ve zimni bir kosulu olarak kabul
edilmektedir. Yapilan fedakarlik veya harcamanin, ortak seriivene katilan
degerler acisindan anlamli ve olumlu bir sonu¢ dogurmasi, miisterek avarya
kurumunun temelini olusturan hakkaniyetli risk ve zarar paylasimmin bir
geregidir.

IV. MUSTEREK AVARYA TALEPLERINDE KUSUR: YAK KURAL D

1. Miisterek Avarya ve Kusur iliskisinin Temel Prensipleri

Miisterek avarya, yukarida da agiklandigi iizere, deniz ticaretinde karsilagilmasi
muhtemel olaganiistii tehlikelerin, miisterek bir deniz sergiizestine katilan tiim
menfaat sahipleri arasinda hakkaniyetli bir sekilde paylastirilmasini1 amaglayan
hukuki bir miiessesedir. Bu sistemin temelinde, ¢ikilan seferin selametinin ortak
oldugu ve bu nedenle bir tehlikeden korunmak amaciyla iradi olarak yapilan
fedakarliklarmm tiim menfaat sahiplerinin yararmma olacagi, dolayisiyla bu
fedakarliklarin bedelinin yalnizca bir tarafa degil, tiim taraflara paylastirilmasi
gerektigi diisiincesi yer almaktadir.”

Ne var ki, bu hakkaniyet odakli paylasim yapisi, miisterek avarya eylemine yol
acan tehlikenin, deniz sergiizestine katilan taraflardan birinin kusurlu
davranisi sonucunda meydana gelmesi durumunda daha karmagik bir hukuki
zemin ortaya ¢ikmaktadir. Zira, 6zel hukukta evrensel bir ilke olan nemo auditur
propriam turpitudinem allegans, yani ‘hi¢ kimse kendi kusuruna dayanarak hak
talebinde bulunamaz’ prensibi, miisterek avarya hukukunda da uygulama alam

35 [1921]12 KB 627;[1922] 1 KB 12.
6 Richard Williams, Gard Guidance on Maritime Claims and Insurance (Gard AS 2013), 233.
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bulur.’” Bu ilkeye gore, bir taraf, kendi kusuruyla ortaya gikan bir tehlikeyi
bertaraf etmek amaciyla yaptig1 fedakarlik ya da harcamalar i¢in, diger masum
taraflardan katki talep edemez.>® Fakat bu durum, eylemin bir ‘miisterek avarya
eylemi’ olma niteligini etkilemez.

Miisterek avarya kapsaminda bir tarafin katk: talebinin engellenebilmesi i¢in, o
tarafa atfedilen kusurun hukuken sorumluluk doguracak nitelikte olmas1 gerekir.
Bagka bir deyisle, kusurun yalnizca fiilen var olmasi yetmez, ayni1 zamanda bu
kusur nedeniyle, ortaya g¢ikan zarardan dolayi s6z konusu tarafin hukuken
sorumlu tutulabilir olmas1 gerekir. Bu tiir kusurlar, Ingiliz hukuk literatiiriinde
‘dava edilebilir kusur’ (actionable fault) olarak tanimlanir.

Bu degerlendirme, miisterek avarya sayillan fedakarlk ya da masraf
gerceklestirilmemis olsaydi ve tehlike gercekleserek diger taraflara zarar vermis
olsaydi, bu zarar bakimindan kusurlu tarafin sorumlulugunun olup olmayacag:
olciitiine gore yapilir.>? Zira kusuru ile zarara sebep olan tarafin, miisterek avarya
eylemini aslinda tiim taraflarin menfaati i¢in degil, aksine kendi kusuru sebebiyle
ortaya ¢ikabilecek zararin engellenmesi amaciyla yaptigi kabul edilir. Bagka bir
deyisle, kusurlu taraf kendi kusuru sebebiyle bu duruma sebep olmus ve eger
miisterek avarya eylemi yapilmasaydi, bu kusur sebebiyle zaten sorumlu
tutulacakti. Dolayisiyla, yapilan eylemin tiim taraflarin menfaatine oldugu ve bu
sebeple masum taraflarin, kusurlu tarafin kusuru ile sebep oldugu zarara
katiliminin beklenmesi hakkaniyete aykiridir.

Kusurun dava edilebilir nitelikte olup olmadigi, biiylik oOlglide taraflar
arasindaki tagima sozlesmesinin hiikiimlerine gore degerlendirilir. Ornegin,
tagtyanin gemiyi sefere ¢ikmadan Once denize elverigli hale getirme
ylkiimliligini gerektigi gibi yerine getirmemesi ve bu ihmalin dogrudan bir
miisterek avarya olayina yol agmasi, genellikle davaya konu edilebilir bir kusur

57 Cornah, para D.02.

58 Templeman ve digerleri, para 26.16. Bu ilkenin uygulamasima iliskin Ingiliz ictihatlar1 igin
bkz. Schloss v Heriot (1863) 14 C.B.(N.S.) 59; Johnson v Chapman (1865) 19 C.B.(N.S.) 563;
The Ettrick (1881) L.R. 6 P.D. 127 at 135, 137; Pirie v Middle Dock Co (1881) 44 L.T. 426,
429; Strang v Scott (1889) 14 App. Cas. 601 at 608; Hain SS Co v Tate & Lyle (1934) 41 Com.
Cas. 350; The Susan v Luckenbach [1951] P. 197. Ayn1 dogrultuda, Amerika mahkemelerinin
yaklagimi i¢in bkz. Cheraw & Salisbury Railroad Co v Broadnax 109 Penn.St. 432 (1885);
Hurlbut v Turnure 81 Fed. R. 208 (1897); The Irrawaddy 171 U.S. 187 (1897).

3 Cornah, para D.03.
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(actionable faulf) olarak kabul edilir.®® Ancak burada 6nemli olan husus,
yukarida bahsedilen actionable fault kistasinin saglanip saglanmadigidir.

Eger gemi denize elverisli degilse, ancak tasima s6zlesmesi Lahey®' veya Lahey-
Visby Kurallari’'na® tabi olarak yapilmigsa ve tastyan, bu kurallarin 3.
maddesinin 1. fikras1 uyarinca gemiyi denize elverisli hale getirmek icin gerekli
Ozeni gosterme yukiimliligini (due diligence) yerine getirmisse, bu durumda
tagtyanin  kusuru actionable olma niteligini kaybedecektir. Ciinkii tasiyan,
miisterek avarya eylemi yapilmamis olsaydi dahi, bu kusuru sebebiyle sorumlu
tutulamayacakti, zira Lahey-Visby hiikiimleri geregi, yerine getirmesi gereken
ylikiimliiligiinii gerekli 6zeni gostererek (due diligence) ifa etmis sayilacakti.

YAK da, bu konuyu Kural D kapsaminda 6zel olarak su sekilde diizenlemistir:

“Fedakarlik veya masrafa yol agan olay deniz sergiizestine katilan
taraflardan birinin kusuru sonucu dogmus olsa bile, miisterek avarya
paylagmasi yapilir. Ancak bu kural kusurlu tarafa kars ileri siiriilebilecek
talep ve savunma haklarini veyahut kusurlu tarafin talep veya savunma
haklarim etkilemeyecektir.”

Bu hiikmiin ilk kismi1, miisterek avarya dispeg islemi sirasinda olaym temelinde
yer alan kusurun dikkate alinmayacagini, dolayisiyla yapilan fedakarligin ya da
harcamanin, miisterek avarya kapsaminda degerlendirilmesini
engellemeyecegini diizenlemektedir. Bir baska deyisle, dispe¢ raporu kusur
durumunu g6z ardi ederek, sanki kusur yokmus gibi hazirlanacak ve garame
paylar1 belirlenecektir.®* Ne var ki Kural D’nin ikinci ciimlesi, bu paylagim
planinin ifas1 asamasinda, kusursuz tarafin, kusurlu tarafa karsi sahip oldugu
savunma ve defi haklarini kullanabilmesine agik¢a imkén tanimaktadir.

Bu baglamda, kusur, yapilan fedakarligin miisterek avarya niteligini ortadan
kaldirmaz fakat kusurlu tarafin, masum taraflarin katkilarindan ne él¢iide
faydalanabilecegini simirlar. Diger bir ifadeyle, kusurlu taraf, kendi kusuruyla

%0 Williams, 236.

6 Konigmentoya Miiteallik Bazi Kaidelerin Tevhidi Hakkindaki Milletlerarasi Sozlesme”
(International Convention for the Unification of Certain Rules of Law relating to Bills of
Lading). Tirkiye, Lahey Kurallarin1 14.2.1955 tarih ve 6469 sayili Kanun’la (RG:
22.2.1955/8936) onaylamustir.

921968 tarihli “Konismentoya Dair Baz1 Kaidelerin Birlestirilmesi Hakkinda 25.8.1924 tarihli
Briiksel Sozlesmesi’nin Tadiline Dair Protokol” (Protocol to amend the International
Convention for the Unification of Certain Rules of Law relating to Bills of Lading, signed at
Brussels on 25th August 1924).

03 Williams, 236.
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ortaya ¢ikan bir tehlikeye kars1 yapilan fedakarlik veya harcamadan dolayi, bu
kusur nedeniyle kendisine kars1 dava hakki bulunan masum taraflardan katki
pay1 talep edemez. Ote yandan, kusurlu tarafin malvarhigi unsurlari, dispeg
kapsaminda yapilan diger fedakarliklara katki saglamakla yilikiimli olmaya
devam eder. Masum taraflar ise hem birbirlerinden hem de kusurlu taraftan katki
talep edebilirler.

Bu ilkenin arka planinda, tarihsel siire¢ icinde gelisen ve Ingiliz hukukunda
‘circuity of action’®
uyusmazlik i¢in ayr1 ayn taleplerin degerlendirilmesi yerine, dogrudan kusurlu
tarafin katki pay1 alamayacagi kabul edilmistir. Bir bagka ifadeyle, garamenin
tiim taraflar arasinda sanki kusur yokmus gibi paylastirilip, sonrasinda masum

olarak adlandirilan yaklasim yer alir. Buna gore, ayni

taraflarin kusurlu taraftan ayrica talepte bulunmalar gerek usul ekonomisi
gerekse ticari hayat acisindan isabetsiz goriilmiistiir. Ote yandan, kusurlu tarafin
katki alamayacagi ilkesi kisinin kendi kusurunun sonucu olarak ortaya cikan
zarar icin katki almamas prensibi ile de savunulmaktadir.%

Miisterek avaryada kusurun etkisi, her ne kadar 6102 sayili TTK’da 6zel olarak
diizenlenmemis ve YAK’a yapilan atif ile yetinilmis olsa da, yukaridaki
aciklamalar Tiirk hukuk Ggretisi agisindan da gegerlidir. Zira bu konu, 6762
sayili miilga TTK’nin 1181. maddesinde YAK ile ayn1 dogrultuda diizenlemisti.
[lgili madde su sekildedir:

“Tehlikenin ii¢iincii bir sahsin veya ilgililerden birinin kusurundan dogmus

olmasi, miisterek avarya hiikiimlerinin tatbikina mani olmaz. Su kadar ki;

bdyle bir kusuru olan ilgili sadece kendi ugradif1 zarar igin herhangi bir

tazminat isteyemiyecegi gibi sebep oldugu avarya garamesine istirak

edenlerin bu ylizden ugradiklar1 zararlardan da onlara kars1 mesul olur.”
Bu kapsamda son olarak, 6zellikle Amerikan hukukunda mevcut olan 6nemli bir
farktan bahsetmek gerekir. Yukarida da belirtildigi gibi, kusurlu tarafin kusuru
ancak dava edilebilir nitelikteyse, diger taraflarin miisterek avarya katkisindan
yararlanma hakkin kaybeder. Yani, kusurun dava edilebilir olmasi sarttir. Ancak
Amerikan Yiiksek Mahkemesi’'nin (US Supreme Court) The Irrawaddy®
kararindan itibaren yerlesik hale gelen ictihada gore, miisterek avarya olayima

% Circuity of action, hukukumuzdaki usul ekonomisi ilkesine benzer bir gerekgeye
dayanmaktadir.

Daha detayli bir tartisma i¢in bkz. Francis D. Rose, General Average: Law and Practice (B. 2,
LLP 2005) para 4.6.

8 Strang, Steel & Co v A. Scott & Co (1899) 14 App. Cas. 601.
% The Irrawaddy (1898) 171 US 187.
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tagtyanin ihmali sebep olmussa ve bu ihmal tagiyan1 hasardan sorumlu tutumuyor
olsa bile, tastyan miisterek avarya katkis1 talep edemez.®’ Bu yaklasim, YAK
Kural D ile uyumlu olan ve uluslararasi deniz ticaretinde yaygin olarak kabul
goren, sorumluluktan muaf tutulan bir kusurun miisterek avarya talebini
engellememesi gerektigi ilkesine aykiridir.

Amerikan hukukuna 6zgii bu durumun bertaraf edilmesi ve tagiyanin, sorumlu
tutulmadigr kusurlarindan kaynaklanan miisterek avarya olaylarinda dahi katki
pay1 alabilmesini saglamak amaciyla, tasima so6zlesmelerine, 6zellikle ABD ile
yapilan tagimalarda, ‘New Jason Clause’ (Yeni Jason Klozu) ad1 verilen bir kloz
eklenmesi yaygin bir uygulama haline gelmistir.®®

New Jason Klozu, miisterek avarya kapsaminda yapilan bir fedakarligin, eylem
tagityanin ihmali sonucu gerceklesmis olsa bile, eger bu ihmal tagiyani hukuken,
sozlesme geregi ya da bagka bir yolla sorumlu kilmiyorsa, diger ilgililerin bu
fedakarliga miisterek olarak katilmalarini1 6ngoriir. Baska bir deyisle, tagiyanin
sorumlu tutulamayacagi bir ihmalle ortaya ¢ikan zarar veya masraflarda, diger
taraflar miisterek avarya cercevesinde katkida bulunmakla yiikiimli olur.®
Dolayist ile, bu klozun yer aldig1 tagima sézlesmeleri, gerek YAK hiikiimlerine,
gerekse Tiirk ve Ingiliz hukuk doktrinlerine uygun hale gelmis olur.”

2. Miisterek Avarya Kararma Sebep Olan Kusur ile Eylemin Kusurlu
Icrasi Arasindaki Hukuki Ayrim

Miisterek avarya taleplerinde kusurun etkisi, bu kusurun niteligine, gergeklestigi
zamana ve fonksiyonuna bagli olarak farkli sonuglar dogurabilir. Yukarida
aciklanan ve miisterek avarya eylemine sebep olan kusur ile hukuka uygun bir
miigterek avarya eyleminin kusurlu ifasi arasinda, sonuglar1 bakimindan esash
bir fark bulunmaktadir.

[lk tiir, yani miisterek avarya eylemine sebep olan kusur, kural olarak tastyanin
sozlesmeden veya yasadan kaynaklanan yiikiimliiliiklerini ihlal etmesi sonucu
tehlikenin dogmasina bizatihi neden olmasi hélini ifade eder. Bu tiir bir kusur,

7 Hudson ve Harvey, para 9.20.

% Jason Klozu, adim 1912 tarihli The Jason davasindan almstir. Bu davada ABD Yiiksek
Mahkemesi, bu tiir klozlarin gegerliligini kabul etmistir. Bkz. The Jason, 225 U.S. 32.

% Williams, 237.

70 BIMCO tarafindan hazirlanan ‘New Jason Clause’ icin bkz.
<https://www.bimco.org/contractual-affairs/bimco-clauses/current-
clauses/new_jason_clause/> s.e.t 10 Haziran 2025.
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eger hukuken ‘actionable fault’ sifatim1 tasiyorsa, yani zarara ugrayan tarafca
dava konusu edilebilecek hukuki bir mahiyet arz ediyorsa, YAK Kural D
uyarinca katki talebini biitiinliyle ortadan kaldirir. Zira bu durumda, miisterek
avarya olaymi doguran davranis, tiimiiyle kusurlu tarafa isnat edilmekte ve bu
davranig ayn1 zamanda masum taraf i¢in de bir dava hakki dogurmaktadir.

Schloss v Heriot’' davasi bu baglamda klasik bir ornek teskil etmektedir.

Geminin sefere elverigsiz halde yola cikarilmasi neticesinde meydana gelen
yangin, tasiyanin agik kusuruna dayandigi icin katki talebi reddedilmistir.
Nitekim bu tiir durumlarda, avarya eyleminin esasen miisterek menfaat ugruna
degil, donatanin kendi kusuruyla sebebiyet verdigi bir zararin sonuglarin
bertaraf etmek amaciyla gercgeklestirildigi kabul edilmektedir.

Bununla birlikte, unutulmamalidir ki bu tiir bir kusurun varligi miisterek
avaryanin hukuki mevcudiyetini etkilemez. Bagka bir ifadeyle, olayin sebebi
kusurlu bir davranis olsa dahi, eger somut olayda miisterek avarya unsurlar
mevcutsa, gerceklestirilen eylem yine de miisterek avarya niteligi tasir.”> Bu
durumda, yapilan fedakarlk igin Tiirk Ticaret Kanunu’nun 1278. maddesi ve
devamindaki hiikiimler uyarinca dispeg yaptirilir. Ustelik kusurlu taraf da dispeg
hesaplamasina dahil edilir; ancak kusuru nedeniyle katki pay1 alamaz. Boyle bir
durumda, miisterek avarya garamesi yalnizca masum taraflar arasinda
paylagtirilir.”

Ikinci tiir ise miisterek avarya eyleminin kusurlu olarak uygulanmasi hususudur.
Bir bagka deyisle, kaptanin hukuka uygun bi¢imde aldig1 miisterek avarya
kararina ragmen, bu kararmn ifas1 sirasinda yapilan teknik ya da operasyonel
hatalar bu kapsamda degerlendirilir. Buradaki hukuka uygunluk denetimi, somut
olaym, bu caligmanin onceki bdoliimlerinde incelenen miisterek avarya
unsurlarini tagiyip tagimadigi Olgiisiinde yapilir. Yani, s6z konusu unsurlarin
mevcudiyeti halinde, kaptanin miisterek avarya karar1 almas1 yerindedir, fakat
miisterek avarya eylemi kusurlu olarak icra edilmistir. Dolayisi ile bu kapsamda
s6z konusu olan kusur, miisterek avarya eylemini doguran olaym nedeni
olmayip, yalnizca uygulama asamasindaki bir eksikliktir. Bu tlir bir kusurun
varlig1 halinde daha karmagik bir hukuki tartisma ortaya ¢ikmaktadir.

7V Schloss v Heriot (1863) 14 C.B.(N.S.) 59.
72 Rose, para 4.26.
73 Strang, Steel & Co v A. Scott & Co (1899) 14 App. Cas. 601.
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Miisterek avarya eyleminin kusurlu olarak icrasi sebebi ile ortaya ¢ikan bir
zararin varligi halinde, bu kusur ile zarar arasindaki illiyet bagi 6nem kazanir.
Bir baska deyisle, bu kusurun illiyet bagini1 koparan yeni bir neden (novus actus
interveniens) olup olmadiginin degerlendirilmesi gerekir.

Kusur, dnceki olaylar zincirinden tiimiiyle ayri, yeni bir neden teskil etmiyorsa
miisterek avarya niteligi ortadan kalkmaz. Fakat bu durum, masum taraflarin
ayrica taleplerine halel getirmez. Kusurun illiyet bagini kesen yeni bir neden
oldugu kabul edildiginde ise zarar artik miisterek avarya eyleminin sonucu
olmaktan cikar, yeni ve bagimsiz bir sebebin sonucu sayilir.”* Ne var ki,
olaganiistii bir tehlikenin varlig1 altinda alinan kararlarin, dogalar1 geregi belirli
olglide hata icerebilecegi de kabul edilmelidir. Dolayisiyla, eylemin icrasindaki
kusur nedensellik bagin1 kesecek mahiyette degilse, miisterek avarya eyleminin
hukuki niteligini ortadan kaldirmayacaktir.

Ornegin Australian Coastal Shipping Commission v Green” kararinda, kotii
hava kosullar1 sebebi ile rihtim baglar1 kopan bir geminin romorkdr vasitasi ile
giivenliginin saglanmasi gerekmistir. Bu kapsamda, rihtimda bulunan ve
geminin acentasi olarak gérev yapan personel tarafindan bir kurtarma sézlesmesi
iizerinde anlasilmis, fakat operasyon sirasinda kurtarma gorevini icra eden
romorkor tam ziya olmustur. R6morkoriin sahibi, ugradigi zararin karsilanmasi
amactyla New South Wales Yiiksek Mahkemesi (Supreme Court of New South
Wales) nezdinde dava agmis, ancak romorkoriin denize elverisli olmamasi
gerekgesiyle bu talep reddedilmistir.”®

Geminin donatani, bu siiregte yapilan yargilama giderlerini miisterek avarya
garamesine dahil etmek istemis fakat yiik ilgililerinin itirazi ile karsilagmistir. Bu
noktada, miisterek avarya eyleminin icrasi i¢in verilen bir kararin dogal sonucu
olarak oOngoriilebilecek (foreseeability) diger sonuglarin da bu kapsamda
degerlendirilmesi gerektigi iddiasi ortaya atilmistir.”’ Bir bagka deyisle,
romorkor ile anlasilirken bu tiir bir sonucun da ortaya cikabilecegi dngoriilebilir
oldugundan, bunun da miisterek avarya sayilmasi gerektigi hususu tartisilmstir.

Buna karsilik, Kanada Yiiksek Mahkemesi’nde (Canada Supreme Court)
goriilen daha sonraki bir davada ortaya ¢ikan benzer bir durum karsisinda bu

74 Templeman ve digerleri, para 26.43

75 [1971] 1 Q.B. 456.
76 119711 1 Q.B. 459.
77 Australian Coastal Shipping Commission v Green [1971] 1 Q.B. 456, 468.
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iddia isabetli olarak reddedilmis ve kusurun niteliginin nedensellik bagina bagh
olarak degerlendirilmesi gerektigi su sekilde agiklamistir:’®

“if it be shown that loss or damage to cargo has been caused by the
negligence of the master in carrying out the general average procedure, it
can no longer be said that it was direct consequence of the general average
act. The chain of causation is broken by the intervention of a new cause.”

(Eger, kaptanin miisterek avarya eylemini icra ederken kusuru nedeniyle
yiikte kay1p veya zarar meydana geldigi ortaya konulursa, artik sz konusu
zararin miisterek avarya eyleminin dogrudan sonucu oldugu sdylenemez.
Nedensellik zinciri, araya giren yeni bir sebeple kesintiye ugramis olur.)

Dolayisiyla, zararin meydana gelmesine en fazla katkida bulunan neden
(proximate cause) her somut olayda ayri ayr1 degerlendirilmeli, eger bu neden,
onceki olaylar zincirini kesen yeni bir sebep olarak kabul edilirse, artik s6z
konusu zararin eylemin icrasindaki kusur sebebiyle kaynaklandigi kabul
edilecektir.

Son olarak, YAK’nim numarali hiikiimleri de dikkate alinmalidir. Ornegin, Corfi
Navigation v Mobil Shipping”® davasinda, gemi sahipleri, geminin yeniden
ylizdiirilmesi amaciyla gergeklestirilen ve yeterli hazirlik ile planlama
yapilmadan icra edilen bir operasyon sirasinda makinelerde meydana gelen hasar
icin Kural VII kapsaminda miisterek avarya katkis1 talep etmislerdir. Fakat yiik
ilgilileri, operasyonun kusurlu olarak yiiriitiildiigii ileri siiriilmiis ve s6z konusu
kusurun nedensellik bagimi kopardigini ve bu sebeple zarar artik miisterek
avarya kapsamina alimamayacagini savunmuslardir. Ancak mahkeme bu goriisii
reddetmis ve Kural VII uyarinca, bu tiir zararlarin zaten miisterek avarya
eyleminin dogrudan sonucu olarak 6ngériildiigiinii vurgulamistir. Dolayisiyla
zarar, dnceki olaylar zincirinden bagimsiz bir sebebin sonucu olarak degil, bizzat
miisterek avarya fiilinin dogal sonucu olarak degerlendirilmistir.*

8 Federal Commerce & Nav Co Ltd v Eisenerz GmbH (The Oak Hill) [1975] 1 Lloyd’s Rep.
105.

7 [1991] 2 Lloyd’s Rep. 52.

80 Bu davadaki degerlendirme YAK 1974 uyarinca yapilmisti. Benzer bir talebin, her ne kadar

Kural VII'nin lafz1 esasen degismemis olsa da “iistiin kural’ (rule paramount) hitkmii nedeniyle
1994, 2004 ve 2016 tarihli metinler kapsaminda yapilmasi halinde muhtemelen basarisiz
olacagi savunulmaktadir. Bkz. Templeman ve digerleri, para 26.43.
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3. Kusura Ragmen Katki Talebi: Sozlesmeden veya Yasadan Kaynaklanan
Muafiyet

Miisterek avarya sisteminin temel mantig1, bir tehlikeden kurtulmak ugruna ve
ortak menfaat i¢in yapilan makul fedakarliklarin, bu menfaate taraf olanlar
arasinda orantili sekilde paylastirilmasina dayanir. Ancak 6nceki boliimlerde de
aciklandif tizere, ortak deniz sergilizestine katilan taraflardan birinin miisterek
avarya karar1 alinmasina bizatihi kendi kusuru ile yol agmasi ve bu kusurun ayni
zamanda hukuken sorumluluk dogurabilecek nitelikte olmast halinde
(actionable fault), kusurlu taraf katk: talep edemez. Bununla birlikte, taraflar
arasindaki sozlesme hiikiimleri veya ylirtirliikteki yasal diizenlemeler, bu
kapsamda ortaya ¢ikacak sonucu degistirebilir. Iste bu noktada, sézlesmeden ya
da yasadan kaynaklanan muafiyetlerin miisterek avarya rejimindeki etkisi ortaya
cikar.

Muafiyet hiikiimleri, tasima sézlesmeleri, konismentolar ve sigorta poligelerinde
siklikla yer alan ve tasiyanin belirli tiirden kusurlari nedeniyle dogacak
zararlardan sorumlulugunu ya smirlayan ya da tamamen ortadan kaldiran
hiikiimlerdir. Sayet ortaya ¢ikan zarar, bu tiir bir muafiyet hiikmiiniin
kapsaminda kaliyorsa, kusurlu tarafin artik bu zarardan &tiiri hukuken sorumlu
tutulmas1 miimkiin degildir. Bu durumda, her ne kadar fiili bir kusur mevcut olsa
da bu kusur artik talep edilebilir (actionable faulf) olma niteligi tasimaz.
Dolayisiyla, kusurlu tarafin miisterek avarya katki talebinin de bu kusur
nedeniyle reddedilmesi s6z konusu olamaz.

Zira, sozlesmesel veya yasal bir muafiyetin mevcut oldugu hallerde, katki
talebinin yalmizca kusur olgusuna dayanilarak reddedilmesi, s6z konusu
muafiyet hiikmiiniin hukuki iglevinin fiilen ortadan kaldirilmasi anlamina gelir.
Bagka bir ifadeyle, eger kusura dayali sorumluluk, taraflar arasindaki sézlesme
veya yiuriirlikteki bir kanun hiikmiiyle agik¢a dislanmigsa, artik ilgili eylem
hukuken sonu¢ dogurmayacak ve bu nedenle katk: talebinin reddi de miimkiin
olmayacaktir.®!

Bu degerlendirme, YAK’nin D maddesinde yer alan “but this shall not prejudice
any remedies or defences...” (ancak bu kural kusurlu tarafa karsi ileri
stirilebilecek talep ve savunma haklarin1 veyahut kusurlu tarafin talep ve
savunma haklarini etkilemeyecektir) ibaresiyle de ortiismektedir. Anilan hiikiim,

81 Cornah, para D.03; Templeman ve digerleri, para 26.18. Ayrica bkz. MT “Cape Bonny”

Tankschiffahrts GMBH & Co KG v Ping An Property and Casualty Insurance Company of
China Limited, Beijing Branch [2017] EWHC 3036 (Comm); [2018] 1 Lloyd’s Rep. 356.
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masum taraflarin sahip oldugu yasal basvuru yollarimi sakli tutarken, kusurlu
tarafin da gecerli bir muafiyet diizenlemesine dayanarak katki talebinde
bulunabilecegini dolayl olarak teyit etmektedir.

Bununla birlikte, katki talebine karsi ileri siirlilen muafiyet hiikiimlerinin
kendileri de belirli sinirlamalara tabidir. Ozellikle hiikmiin lafzi, kapsami ve
sozlesmenin genel yapisi igerisindeki konumu, bu diizenlemenin katkiya
uygulanabilirligini dogrudan etkiler. Ingiliz hukukunda bu tiir klozlarin yorumu,
sozlesmenin tamami géz Onilinde bulundurularak ve ticari teamiiller 1518inda
yapilmakta, muglak ya da asir1 genel ifadeler ise sinirli bigimde gegerli
sayllmaktadir. Tirk hukukunda da benzer bir yaklasim benimsenmis olup,
ozellikle Tirk Bor¢lar Kanunu m. 115 uyarinca agir kusur halinde dnceden
yapilan muafiyet anlagmalarinin gegersiz oldugu kabul edilmektedir.

Sonug olarak, miisterek avarya rejiminde katki hakki yalmizca zararin ve
fedakarligin varligina degil, kusurun hukuki niteligine ve bu kusura kars ileri
stiriilebilecek sozlesmesel veya yasal diizenlemelere gore sekillenir. Bir kusurun
fiilen varhig, tek basina katki talebinin reddi igin yeterli degildir. Onemli olan,
bu kusurun dava edilebilirlik niteligini haiz olup olmadigr ve hukuken
sorumluluk doguracak diizeyde bir ihlale karsilik gelip gelmedigidir. Eger taraf,
gecerli bir muafiyet hilkkmii cergevesinde bu sorumluluktan agik¢a muaf
tutulmusgsa, katki hakki da korunacaktir. Bu sekilde miisterek avarya sistemi,
yalnizca fiili olaylara degil, taraflar arasinda kurulan hukuki iligkilere de duyarl
bir denge mekanizmasi héline gelir.

Bu ¢ercevede, muafiyet hiikiimlerinin miisterek avarya katki rejimine etkisi,
ilgili diizenlemenin hukuki niteligine gore degerlendirilmelidir. Baska bir
ifadeyle, s6z konusu muafiyetin fiilen mevcut bir kusurun hukuki sonuglarim
gercekten ortadan kaldirp kaldirmadig dikkate alinmalidir. Bu degerlendirme
yapilirken, hiikkmiin lafzimin yaninda, 6zellikle s6zlesmeden dogan iliskilerde
taraflarin gergek iradesi ve sdzlesmenin biitiinii géz dniine alinmahdir. ingiliz
doktrini ve igtihatlari, bu alanda tarihsel gelisim siireci i¢erisinde sistematik bir
yap1 inga etmis ve muafiyet hiikiimlerini kusura etkileri bakimindan dort baglik
altinda kategorize etmistir.** Her ne kadar Tiirk hukukunda bu yonde agik bir
tasnif bulunmasa da, mevcut diizenlemeler ile uygulamada yaygin olarak
karsilagilan klozlar islevsel sonuglar itibariyla bu sistematikle biiyiik ol¢iide
ortligmektedir. Bununla birlikte, her somut olayda muafiyetin gecerliligi ve

82 Cornah, para D.04.
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kapsami Tiirk hukukundaki normlara gore ayrica degerlendirilmelidir. Ozellikle
agir kusur halinde TBK m. 115’in acik hiilkmii geregince, bu tiir muafiyet
hiikiimleri gegerlilik kazanamaz ve tagtyan katki talep edemez hale gelir.

A. Sorumsuzluk Kayitlar1 veya Mutlak Sorumsuzluk Klozlar: (Provisions
Preventing Any Legal Responsibility From Arising) Olarak Adlandirilan
ve Sorumlulugun Dogumunu Tamamen Ortadan Kaldiran Hiikiimler

Bu tiirdeki hiikiimler, kusur nedeniyle herhangi bir hukuki sorumlulugun
dogmasini bagtan engelledigi i¢in, fiillen mevcut olan bir kusur bulunsa dahi bu
kusur, hukuk diizeni bakimindan sonu¢ dogurmayan bir olay olarak kabul edilir.
Bir baska deyisle, tasiyanin eylemi teknik olarak kusurlu olabilir, ancak
yiiriirlikteki sdzlesme hiikiimleri ya da yasal diizenlemeler kapsaminda
sorumlulugun tamamen bertaraf edilmis olmasi, bu kusurun dava edilebilirlik
vasfini (actionable fault) ortadan kaldirir. Boylece hukuken bor¢ dogurucu bir
sonu¢ meydana gelmez.®?

B. Muafiyet veya istisna Klozlar1 (Provisions Excluding Liability For Loss
or Damage) Olarak Bilinen ve Belirli Tiirdeki Zarar veya Kayiplar
Bakimindan Kusurlu Tarafin Sorumlu Tutulamayacagina Dair
Diizenlemeler

Bu tiir diizenleme veya klozlar, kusur sebebiyle ortaya ¢ikan belirli tiirdeki zarar
ya da kayiplar i¢in bir borcun hukuken dogmasina engel olmamakla birlikte, bu
borcun sonu¢ dogurmasini dnleyen muafiyet hiikiimleridir. Baska bir ifadeyle,
kusur mevcuttur ve hukuki olarak sorumluluk dogurabilecek niteliktedir ancak
sozlesmede ya da yasada yer alan bir hiikiim sebebiyle bu sorumlulugun
sonuglar1 ortadan kaldirilir. Bu yoniiyle, yukaridaki birinci tiir hiikiimler ile bir
ayrim yapmak gerekir.

Hukuken bor¢ dogurmayan hiikiimler ile bu tiir diizenlemeler arasindaki temel
fark, ilkinde borcun hukuk diizeninde hi¢ dogmamasi, burada ise borcun
dogmasma ragmen ilgili hilkim nedeniyle kusurlu tarafin bu borgtan
kurtulmasidir. Dolayistyla, masum taraflarin bu kusurlu eyleme yonelik talepleri
s0z konusu hiikiim uyarinca ileri siiriilebilir olmaktan ¢ikar. Bu kapsamda, bu tiir
bir diizenlemenin varligi halinde, kusurlu taraf miisterek avarya

8 The Carron Park (1890) 15 P.D. 203; Milburn & Co v Jamaica Fruit Importing & Trading Co
[1900] 2 Q.B. 540.
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paylastirmasindan katki alabilir ¢iinkii kusur artik dava edilebilir nitelikte kabul
edilmez.™

C. Sorumlulugu Belirli Bir Meblag ile Sinirlandiran Hiikiimler (Limitation
of Liability Clauses)

Ugiincii kategori, kusurlu tarafin sorumlulugunu ortadan kaldirmayip yalmzca
miktar veya kapsam itibariyla simirlayan hiikiimlerdir. Bu tiir diizenlemeler,
kusurun hukuki sonuglarini tiimiiyle bertaraf etmez, aksine, kusurdan dogan
borcun varligi devam eder. Ancak s6z konusu hiikiim nedeniyle bu borcun
ifasinin sinirlar1 daraltilmistir. Dolayisiyla kusur, dava edilebilir nitelikte olmaya
devam eder ve kusurlu tarafin miisterek avarya katkisi talebi, bu kusur nedeniyle
reddedilebilir. Ingiliz hukukunda bu ayrim acik bicimde benimsenmis olup, s6z
konusu diizenlemelerin ‘actionable fault’ niteligini ortadan kaldirmadigi kabul
edilmektedir.®

D. Zamanasimi veya Hak Diisiiriicii Siirelere Bagh Olarak Sorumlulugu
Sona Erdiren Hiikiimler (Clauses Which Exclude Liability Unless Suit is
Brought within a Defined Period)

Dordiincii tiir, kusurlu tarafin dava edilebilir bir kusurunun bulundugu ancak bu
kusura iligkin taleplerin zamanagimi ya da hak diisiiriicii slire nedeniyle ne zaman
sona erecegini belirleyen hiikiimlerdir.*® Bu tiir durumlarda kusur, zararin
meydana geldigi anda mevcut olup dava edilebilir niteliktedir ancak belirli bir
stirenin gecmesiyle birlikte yalnizca ileri siiriilebilirlik yoniinden hukuki sonug
dogurmaktan ¢ikar. Dolayisiyla, kusura dayali bor¢ hukuken dogmus olmakla
birlikte, belirlenen siire i¢inde talep edilmezse dava edilebilir olma niteligini
yitirir. Bu gibi hallerde, kusur halen ‘actionable fault’ niteligini haiz oldugundan
kusurlu tarafin miisterek avarya katkisi talebinin reddedilecegi kabul
edilmektedir.®’

Ozetle, yukarida belirtilen dért tiir iginden ilk ikisinin, yani borcun dogumunu
tamamen ortadan kaldiran hiikiimler ile belirli tiirdeki zararlar bakimindan dogan
borca bagli sorumlulugu diglayan hiikiimlerin, fiilen mevcut olan kusura bagl
sonuglar1 hukuken bertaraf ettigi kabul edilmektedir. Bu nedenle, muafiyet

8% Louis Dreyfus v Tempus Shipping [1931] A.C. 726.

85 Cornah, para D.08.

8 Bu kapsamda en yaygin 6rnek, Lahey ve Lahey-Visby Kurallari’min m. 3(6)’da diizenlenen bir

yullik siiredir.
87 Goulandris Bros v B. Goldman & Sons [1958] 1 Q.B. 74.



Miisterek Avaryada Kusurun Hukuki Etkisi ve Kuliip Sigortalarina Yansimasu:
170 York-Anvers Kurallari Baglaminda Mukayeseli Bir Inceleme

iddiasinda bulunan taraf, s6z konusu hiikiimlerin varligini ve gecerliligini ortaya
koyabildigi olciide, miisterek avarya paylasimina katilarak katki alabilir. Buna
karsilik, iiclincii ve dordiincii kategoriye giren diizenlemeler bakimindan ayni
sonuca varilamaz. Zira bu tiir sdzlesme ya da yasa hiikiimlerinin kusurun
kendisini degil, yalnmizca sonuglarini sinirladig veya ileri siiriilmesini belirli bir
meblag ya da siireyle kisitladigi kabul edilmektedir. Dolayisiyla kusur, eylemin
gergeklestigi anda hukuken mevcuttur ve bor¢ dogurmaktadir. Bdyle bir
durumda, kusurlu tarafin bu tiir hitkiimlere dayanarak miisterek avarya katkisi
talep etmesi miimkiin degildir.

Ote yandan, miisterek avarya katkisma kars ileri siiriilen kusur iddiasinin her
zaman tasiyana iligkin olmas1 gerekmez. Tehlikenin dogmasina bizzat yiikiin
kendisinin veya yiik ilgilisinin davramglarinin neden oldugu haller de
miimkiindiir. Ozellikle beyan edilmemis tehlikeli yiik tasinmasi gibi durumlarda,
yapilan fedakarligin zarara yol agmasi hélinde, diger ilgililerin katki talebi, yiik
ilgilisinin kusuruna dayanarak ileri siiriilebilir. Bu gibi hallerde, ytik ilgilisi katki
alamaz, fakat sozlesmeden ya da yasadan kaynaklanan ve gecerli olan bir
muafiyet hilkkmii mevcutsa, o da bu korumadan yararlanabilir.

Bu baglamda, yiik ilgilisinin katki talebine kars1 ileri siiriilebilecek bir diger
argiiman da fedakarlik yapilan yiikiin, kendi dogasindan ileri gelen bir kusur
(inherent vice) sebebiyle tehlike yaratmis olmasidir. Ancak yerlesik igtihada
gore, bu tiir bir durumun mevcudiyeti tek basina katki talebinin reddine gerekce
olusturmaz. Zira bu tir durumlarda, katki isteyen tarafin kendisine
atfedilebilecek bir ihmal veya hukuka aykirilik bulunmadig: siirece, onun katki
hakk1 saklidir.

Nitekim, House of Lords’un igtihadina da konu olan bir olayda, komiir yiikiiniin
ambar i¢inde kendiliginden tutusmasi sonucu ¢ikan yangini sondiirmek igin
gemiye su basilmasi gerekmis ve bu miidahale neticesinde komiir yiikii zarar
gormiigtiir. Yik sahibinin katki talebine karsi, kOmiiriin dogas1 geregi
kendiliginden tutugma Ozelligi ileri siiriilmiigse de, mahkeme bu gerekceyi
yerinde bulmamis ve yiikk sahibinin misterek avarya katkisi alabilecegine
hiikmetmistir.*®

88 Greenshields v Stephens [1908] 1 K.B. 51. Ayrica bkz. Johnson v Chapman (1865) 19 C.B.
(N.S.) 563; Pirie v Middle Dock Co (1981) 4 Asp. M.L.C. 388.
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V. MUSTEREK AVARYADA KUSURUN KULUP SiGORTALARINA
ETKISI

Miisterek avarya rejiminde, yapilan olaganiistii fedakarlik ve harcamalarm, bu
eylemlerden fayda saglayan tiim menfaat sahipleri arasinda orantili sekilde
paylastirilmas1 esastir. Uygulamada bu katkilar ¢cogu zaman yiik ve tekne
sigortalar1 araciligtyla dolayli bicimde karsilanir. Ancak 6zellikle konteyner
tagimaciligi gibi cok tarafli deniz tasima senaryolarinda, yiik ilgililerinin
sayisinin fazlaligi ve bireysel katki paylarinin gorece diisiik olmasi, tasiyan
acisindan katkmin dogrudan tahsilini ekonomik olmaktan ¢ikarabilir.** Bu tiir
durumlarda tagiyan, katki bedelini dogrudan sigortacidan temin etmeyi tercih
edebilir. Bu ihtiyaci karsilamak amaciyla bir¢ok tekne sigortasi poligesine, belirli
bir meblaga kadar olan miisterek avarya katkilarinin sigorta sirketi tarafindan
dogrudan iistlenilmesini ongoren ‘General Average Absorption Clause’
(Miisterek Avarya Emilim Klozu) eklenmektedir. Bu klozlar, 6zellikle diisiik
tutarl katkilarda tahsilat siirecini hizlandirir ve taraflar arasindaki belirsizlikleri
azaltir.”

Hukukumuz, sigortacty1 miisterek avarya siirecinin dogal bir tarafi olarak kabul
etmekte ve Tiirk Ticaret Kanunu’'nun 1278 ve devami maddeleri uyarinca
dispegin yaptirilmasi, itiraz edilmesi ve uygulanmasi agamalarinda sigortaciya
aktif bir rol tanimaktadir. Bununla birlikte, miisterek avarya katkisinin sigorta
sistemi tarafindan karsilanamamasi haliyle de karsilagilabilir. Ozellikle tastyanin
kusurlu bir eylemi miisterek avarya durumuna yol agmis ve bu kusur, YAK nin
D Kurali uyarinca dava edilebilir nitelikte ise, bu durumda tasiyan katki hakkini
hukuken kaybedecektir.

Uygulamada, yiik sigortacilart ¢ogu zaman dispecin kesinlesmesini
beklemeksizin katki yiikiimliiliiklerini kargilamayi iistlenmekte, bu taahhiit ise
‘General Average Guarantee’ ad1 verilen 0Ozel teminat belgeleriyle
sekillenmektedir. Ancak, kusurun varlig1 halinde, ylik sigortacisi tarafindan
verilmis bir garanti teminat1 (General Average Guarantee) dahi, katki hakkinin
hukuki gecerliligini kendiliginden tesis etmeyebilir. Zira bu tiir garantiler, metin
lafzmma bagli olmakla birlikte, taraflar arasindaki sozlesmesel sorumluluk

89 Williams, 240.

% Ornegin bkz. Institute Hull Clauses 2003, m. 40; BIMCO General Average Absorption Clause
2018.
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rejimini genisletmez, yalnizca mevcut hukuki durum cergevesinde bir ddeme
taahhiidii icerir.

Nitekim The BSLE Sunrise’' davasinda, yiik sigortacisi tarafindan verilen garanti
teminatinda yer alan ve katkinin ancak ‘due properly’ (usuliine uygun sekilde
veya gecerli) olmasi halinde 6denecegini garanti eden ifade, tagiyanin kusurlu
olmas1 ve bu nedenle miisterek avarya katkisi alma hakkinin hukuken gegerli
sayllmamasi gerekgesiyle, tasiyanin katki alamamasi sonucunu dogurmustur.

Bu noktada, tamamlayici bir yap1 olarak Kuliip Sigortalar1 devreye girer. P&l
kuliipleri, iiyelerinin miisterek avarya katkisini kendi kusurlari sebebiyle tahsil
edemedigi hallerde, ortaya ¢ikan zararlar1 belirli sartlarla teminat altina alabilir.”
Ornegin bu husus, The Standard Club kurallarinin 3.14.
maddesinde, *unrecoverable  general  average  contributions’ (tazmin
edilemeyen miisterek avarya katkilar1) bashigi altinda acikca diizenlenmistir.”®
Teminatin kapsami, kuliipten kuliibe degisiklik gosterebilmekle birlikte,
genellikle belirli kosullara baglanmistir. Nitekim ayn1 madde uyarinca, tagima
sozlesmesinde Lahey veya Lahey—Visby Kurallari’nin IV(2)(a) maddesinde
ongoriilen ya da buna benzer nitelikte bir muafiyet hitkkmiiniin yer almamasi
halinde, tazmin edilemeyen katkinin tamami ya da bir boliimii kuliip tarafindan
da karsilanmayabilir.

Benzer sekilde, Steamship Mutual Kuliibii tarafindan yayimlanan Kurallar’da da
katki hakkinin tagiyanin kusuru sebebi ile hukuken gecersiz hale geldigi
durumlarin kuliip sigortas1 kapsaminda teminat altina alindig1 ifade edilmistir.*
Ancak bu teminat mutlak degildir. P&I kuliipleri, katki boslugunu karsilamadan
once olayn niteligini, tasiyanin davranis bi¢imini, Y AK’nin uygulanabilirligini
ve iyelik sartlarii ayrintili bicimde degerlendirir. Tasiyanin kasith ihmalinin
veya agir kusurunun s6z konusu oldugu hallerde kuliip, teminat saglamayi
reddedebilir.

%V Navalmar UK Ltd v Ergo Versicherung AG (The BSLE Sunrise) [20191 EWHC 2860 (Comm).

2 Steven J. Hazelwood ve David Semark, P&I Clubs: Law and Practice (B. 4, Informa 2010)
para 10.206.

93 Standard Club (2022), ’Standard Club P&I Rule Book 2022/23’ <https://www.standard-
club.com/fileadmin/uploads/standardclub/Documents/Import/publications/rules/2022/SC_PI
Rules _2022-23 AD 20220208.pdf> s.e.t. 10 Haziran 2025.

% Steamship Mutual (2025), ’Steamship Mutual P&I Rules 2025 London Class’ Kural 25
Cargo’s Proportion of General Average.
<https://www.steamshipmutual.com/sites/default/files/medialibrary/files/3695%20Steamship
%20Rule%20Book%20London%202025 0.pdf> s.e.t. 10 Haziran 2025.
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Sonug itibariyla, tagiyanin kendi kusurundan kaynaklanan durumlarda miisterek
avarya katkisindan mahrum kalmasi hélinde, ortaya ¢ikan zararlarin tiimii ya da
bir boliimii P&I kuliip sigortasi kapsaminda belirli sartlarla teminat altina
alnabilir. Bu mekanizma, miisterek avarya sisteminde kusura dayal
sorumlulugu bertaraf etmeyi degil, aksine, sistemin kurumsal denge yapisini
koruyarak taraflar nezdinde dogabilecek agir ekonomik sonuglarin
hafifletilmesini amac¢lamaktadir. Bununla birlikte, her somut durumda kuliip
sigorta policesinin icerigi, katki hakkinin diismesine sebep olan olayin hukuki
niteligi ve taraflar arasinda mevcut sozlesme diizenlemeleri birlikte ve dikkatle
degerlendirilmelidir.

Bu g¢aligmanin esas odagi ‘kusur’ kavrami olmakla birlikte, kuliip sigortasi
kapsaminda ele alinmasi gereken bir bagka onemli husus da gemi ilgilisinin
kendi payina diisen ve 6demesi gereken miisterek avarya katkisinin tekne sigorta
bedelini agmasi durumudur. Bir bagka deyisle, dispe¢ sonucunda belirlenen ve
gemi ilgilisinin kendi payma diisen miisterek avarya katkisinin, tekne sigorta
policesinde Ongoriilen sabit sigorta bedelini agsmasi halinde, bu asan kismin
dogrudan gemi ilgilisi tarafindan karsilanmasi gerekecektir.

Bu gibi hallerde, P&l kuliipleri devreye girerek ‘excess general average
contribution’ veya ‘ship’s proportion of general average’ olarak adlandirilan
katki bosluklarini belirli sinirlamalar dahilinde teminat altina alabilir. Nitekim
The Standard Club kurallarinin 3.15. maddesinde, tekne sigortasinin karsiladigi
kism1 asan miktarlar belirli sartlar altinda teminat altina almaktadir.”

SONUC

Miisterek avarya kurumu, deniz ticaret hukukunun en kokli ve 0Ozgilin
yapilarindan biri olarak, deniz yoluyla tasimaciligin dogasinda var olan risklerin
hakkaniyetli ve adil bir sekilde paylasilmasini saglar. Bu c¢aligma, miisterek
avarya sistematiginin en kritik unsurlarindan biri olan kusur kavramimi, York-
Anvers Kurallari’'nin D maddesi ekseninde detayli sekilde inceleyerek,
kavramsal ve uygulamali diizeyde ortaya koymustur.

Calismada, Tiirk, ingiliz ve Amerikan hukuk sistemlerinin miisterek avarya ve
kusur iliskisini farkli yaklagimlarla ele aldig: tespit edilmistir. Bu kapsamda,

9 Standard Club.
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ilgili hukuk sistemlerinin miisterek avarya ve kusur konusundaki genel uygulama
ve yaklagimlari karsilagtirmali olarak incelenmistir.

Caligmanin temel vurgusu, miisterek avaryada kusurun katki yiikiimliligiine
etkisinin salt varlik veya yokluk meselesi olmaktan 6te, hukuken dava edilebilir
bir kusurun bulunup bulunmadigi (actionable faulf) izerinden degerlendirilmesi
gerektigidir. Bu yaklasim, 6zellikle Kural D’nin dispe¢ asamasinda kusurun
dikkate alinmamasi prensibi ile ifa asamasinda kusura dayali savunma haklarimin
korunmas1 arasindaki hassas denge ortaya cikmaktadir. Boylece, katki
ylikiimliiligiiniin hesaplanmasi siirecinde nesnel ve hakkaniyetli bir paylagim
hedeflenirken, kusurun hukuki sonuglart 6deme asamasinda halen belirleyici
olmaya devam etmektedir. Bu iki agamali yaklagim, miisterek avarya rejiminin
ticari gerceklerle ve hukuk teknigi ile uyumlu isleyisini saglamaktadir.

Ozellikle tastyanin katki talebinde bulundugu durumlarda, kusurun ifa
asamasinda yeniden giindeme gelmesi, sigorta iliskileri agisindan da biiyiik
onem tagir. P&I kuliiplerinin, kusur nedeniyle katki hakki sinirlandirilan tagiyani
belirli kosullarda giivence altina almasi, miisterek avarya rejiminin sigortacilik
boyutunu gii¢lendiren unsurlardan biridir. Ancak bu giivence mutlak olmayip,
police kapsami ve kusurun derecesi gibi somut kosullara baghdir. Boylece
miigterek avarya, sadece teknik bir hesaplama degil, dogal hukuk, sézlesme
serbestisi, sigorta uygulamalar1 ve ticari denge prensiplerinin kesistigi ¢ok
katmanli bir yapiya doniismektedir.

Sonug olarak, miisterek avarya rejiminde kusur tartigmalari, somut olayin 6zel
kosullar1 ve hukuki niteligi dikkate alinarak kapsamli sekilde ele alimmmalidir.
Kusurun dava edilebilirligi, katki yilikiimliliigliniin paylasimi ve taraflarin
haklar1 bakimindan temel Olgiit olarak kabul edilmeli, gegerli muafiyet
hiikiimleri ise kusurlu tarafin katki talepleri tizerinde belirleyici olmalidir.
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TCC and YAR. It then considers the role of fault, emphasizing that factual fault alone is
insufficient, the fault must be legally actionable. At the heart of the analysis lies Rule D
of the YAR, which adopts a two-stage approach: fault is disregarded during the
adjustment process but may be relied upon at the enforcement stage through defences.
The study further differentiates between fault giving rise to the general average act itself
and faults occurring during its execution, evaluating their causal relevance and the impact
of contractual or statutory exemptions on the notion of actionable fault and contribution
claims. Finally, it examines how P&I Club cover responds where the carrier is precluded
from claiming contribution due to its own actionable fault, thereby illustrating the
interrelationship between general average and liability insurance.

Keywords: *General Average *York—Antwerp Rules *Actionable Fault *Effect of Fault
on General Average Contributions *P&I Club Insurance
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Bu calisma, miisterek avaryaya yol agan tehlikenin ortaya ¢ikmasinda kusurun hukuki
etkisini Tiirk Ticaret Kanunu (TTK), York-Anvers Kurallar1 (YAK) ve Koruma ve
Tazmin (P&I) sigortalar1 baglaminda ele almakta, bu kapsamda Tiirk Hukuku ile Ingiliz
ve Amerikan uygulamalar1 temelinde Anglo-Sakson Hukuku da mukayeseli olarak
incelenmektedir. Miisterek avarya, ortak bir deniz sergiizestine katilmig gemi ve yiikiin
kars1 karsiya kaldig1 miisterek bir tehlikeden korunmasi amaciyla gergeklestirilen, iradi
ve makul olaganiistii fedakarliklarin ve giderlerin, bu tehlikeden menfaat saglayan tim
taraflarca orantili bigimde karsilanmasima dayanan bir kurumdur. Ancak bu paylasim
mekanizmasinin adil sekilde iglemesi, tehlikenin taraflardan birinin kusurundan
kaynaklanmasi1 hélinde, karmagik hukuki sorunlari da beraberinde getirmektedir.
Makalede, oncelikle miisterek avaryanin tarihsel gelisimi, hukuki niteligi ve kurucu
unsurlart TTK ve YAK hiikiimleri ¢er¢evesinde analiz edilmekte, ardindan kusur
olgusunun miisterek avarya taleplerine etkisi degerlendirilmektedir. Bu baglamda,
kusurun fiilen mevcut olmasmin tek basina yeterli olmadigi, asil belirleyici unsurun
kusurun hukuken sorumluluk doguracak nitelikte (actionable fault) olup olmadig:
hususu incelenmektedir. Calismanin temel eksenini olusturan YAK’nin D maddesi
uyarinca, dispeg¢in hazirlanmasi agamasinda kusurun dikkate alinmamasi, buna karsilik,
ifa asamasinda kusurlu tarafa karsi ileri siiriilebilecek savunma ve defi haklarmin
korunmasi seklindeki iki asamali yaklagim degerlendirilmektedir. Ayrica, eyleme
bizatihi sebep olan kusurdan farkli olarak, miisterek avarya karariin icrasi sirasinda
ortaya ¢ikan kusurlarin nedensellik bagi iizerindeki etkileri ile sdzlesmeden veya yasadan
kaynaklanan muafiyet hiikiimlerinin ‘dava edilebilir kusur’ kavramia ve dolayisiyla
katki taleplerine yansimalar ele alinmaktadir. Son olarak, tagiyanin kendi dava edilebilir
kusuru nedeniyle miisterek avarya alacagindan mahrum kalmasi1 durumunda, P&I Kuliip
sigortalarinin  sagladig1r teminat mekanizmalar1 degerlendirilerek, miisterek avarya
rejiminin sigortacilik boyutuyla kurdugu yapisal iliski ortaya konulmaktadir.

Anahtar Kelimeler: *Miisterek Avarya *York-Anvers Kurallar1 *Dava Edilebilir Kusur
*Kusurun Miisterek Avarya Katkilarina Etkisi *P&I Kuliip Sigortalar1
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I. THE DEVELOPMENT OF THE GENERAL AVERAGE CONCEPT

General average is one of the most fundamental institutions of maritime law,
based on the principle that extraordinary sacrifices made to save the vessel and
her cargo in the face of a common peril should be borne proportionally by all
parties benefiting from this advantage.' Navigation at sea inherently involves
various risks, and the balanced sharing of these risks is crucial for the safe
completion of the voyage. This understanding has been institutionalized
throughout history by the general average system, contributing to the
sustainability of transport activities by ensuring that sacrifices are fairly shared
among all stakeholders.” It should not be forgotten that the continuity and
security of the supply chain directly affect not only vessel and cargo interests,
but also the economic well-being of society at large. In this respect, general
average has developed as a structure that brings ship owners and other
stakeholders together in a commercial balance based on natural law principles,
becoming an important institution that supports the continuity of maritime
activities.?

The historical foundations of the general average institution date back to ancient
times, and it is believed that the first regulations concerning this principle are
based on the Lex Rhodia de lactu rules, which are considered to have been
applied in Rhodes.* This principle, which continued to exist among maritime

' Ergon Cetingil, Rayegan Kender, Samim Unan, Miisterek Avarya Hukuku (On ki Levha

Yayincilik 2011) 33; Fahiman Tekil, Deniz Hukuku (Alkim Yaymmlari, 2001) 380; Emine
Yazicioglu, Kender-Cetingil Deniz Ticareti Hukuku (16th edn, Filiz Kitapevi 2020) 451;
Biilent Sozer, ‘Barinma Miisterek Avaryasi’ (1971) Mukayeseli Hukuk Arastirmalar1 Dergisi,
S 8, 93; Mark Templeman ve digerleri, Arnould’s Law of Marine Insurance and Average (21st
edn, 2024 Sweet&Maxwell) 26.06. See also, for the definitions provided in English case law.
Birkley v Presgrave (1801) 1 East 220; Svendsen v Wallace (1884) 13 Q.B.D. 69.

2 Marcos Aurelio de Arruda, ‘General Average Is a Necessity’ (2022) 13 Beijing L Rev 340,
342.

3 Aleka Mandaraka-Sheppard, Modern Maritime Law (Volume 2): Managing Risks and
Liabilities (3rd edn, Informa 2013) 654.

No written source from the Law of the Sea of Rhodes has survived to the present day. The
most fundamental information on this subject and the reference to the principle of iactus
(jettisoning cargo) is found in the Digesta, one of the fundamental sources of Roman law,
compiled in the 6th century AD by order of Emperor Justinian I. See Lex Rhodia de Iactu,
Digesta 14.2.1 (Paulus): “Lege Rhodia cavetur, ut si levandae navis gratia iactus mercium
factus est, omnium contributione sarciatur quod pro omnibus datum est.” (According to the
Rhodian Law, when cargo is thrown overboard to lighten a ship, what is sacrificed for the
safety of all shall be compensated for by the contribution of all.) For more information on the
transmission of this principle to the present day and its historical context, see: Sami Okay,
‘Miisterek Avarya Hukukunun Kisa bir Tarihgesi’ (1959) 24(1-4) Istanbul Universitesi Hukuk
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customs even after the fall of the Roman Empire, was transferred to Europe’s
maritime trade centers in the Middle Ages and was codified around 1160 as the
Rolls of Oléron.” The famous Ordonnance de la Marine (Maritime Ordinance)
issued by King Louis XIV of France in 1681 marked an important turning point
in the establishment of a systematic structure for general average law. This Edict
sought to codify scattered maritime rules and provide uniform regulations on
many issues, including general average.

The concept of general average was first standardised in the modern sense in the
19th century, with the first rules in this field being adopted in York in 1864.° The
text in question was revised in Antwerp in 1877 and finally adopted
internationally in 1890 under the name of the York—Antwerp Rules (YAR).
These rules have been revised many times over time in line with developments
in maritime transport and insurance practices, and were last updated in 2016 to
cover contemporary threats.® Committee Maritime International (CMI) monitors
the implementation of the YAR, assesses the needs arising from its
implementation, and revises these rules when deemed necessary.

II. THE LEGAL NATURE OF THE GENERAL AVERAGE AND THE
SCOPE OF APPLICATION OF THE YORK-ANTWERP RULES
UNDER TURKISH LAW

General average is defined in Article 1272 of the Turkish Commercial Code
(TCC) No. 6102 as follows:

Fakiiltesi Mecmuasi 289, 290; W. Paul Gormley, ‘The Development and Subsequent Influence

of the Roman Legal Norm of Freedom of the Seas’ (1963) 40 University of Detroit Law Journal

561, 567; George W Paulsen, ‘Historical Overview of the Development of Uniformity in

International Maritime Law’ (1982) 57 Tulane Law Review 1065, 1068.

For the development of maritime law in Europe, see. Travers Twiss (ed), Monumenta Juridica:

The Black Book of the Admiralty (1871).

¢ Biilent Sozer, Deniz Ticareti Hukuku, C. 11, (Vedat Kitapgihik, 2016) 53; Kerim Atamer,
Ciineyt Stizel, Deniz Ticareti Hukuku nun Kaynaklar: (On Tki Levha Yayncilik 2013) 355; S.
Didem Algantiirk Light, York Anvers Kurallar: 2004 Miisterek Avarya (B. 2, Arikan 2006) 5
et seq.

7 N. Geoffrey Hudson and Michael D. Harvey, The York-Antwerp Rules: The Principles and
Practice of General Average Adjustment (3rd edn, Informa Law 2014) 10.

8 “York-Antwerp Rules 2016° (Comite Maritime International, 2016). Also see. S. Didem
Algantiirk Light, ‘How Have General Average Concepts Developed Across Maritime

Countries and Jurisdictions?’, Istanbul Ticaret Universitesi Sosyal Bilimler Dergisi (2015)
14(28) 4.
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“Where extraordinary sacrifice or extraordinary expense is knowingly
incurred in order to protect a ship, cargo, other property, and freight
involved in a common maritime venture from a danger threatening them
all, and in such a way as to constitute a reasonable course of action,
‘general average action’ is deemed to exist, and the damages and expenses
directly resulting from this action are accepted as general average.”

The definition provided by the Law is consistent with the 2016 York-Antwerp
Rules.

General average, as one of the oldest and most characteristic institutions of
maritime law, has been the subject of intense debate both theoretically and
practically in terms of its legal nature. These debates have not been limited to
Turkish law; due to the universal structure of the maritime sector, they have also
been addressed in depth in international maritime law sources.’

There are differing views in Turkish doctrine regarding the basis of the
contribution obligation arising from general average. Some authors base this
obligation on the implied debt relationship arising from the freight contract,
while others base it on agency without authority, unjust enrichment, or directly
on statutory provisions.'® However, the prevailing view is that general average
is too unique to be explained by classical debt theories and constitutes a sui
generis institution with its own rules, based on the unity of fate established
between the vessel and the cargo under conditions specific to maritime
adventure.

This debate also arises in a similar manner in the Anglo-Saxon legal tradition. In
English doctrine, there are three approaches underlying the obligation of general
average: (i) the implied contract theory, (ii) the representation theory, and (iii)
the theory of debt imposed directly by the legal system.'" The first theory
suggests that the master and cargo interests are considered to have entered into
mutual obligations regarding sacrifice and compensation within the framework
of an implied agreement assumed to be established in times of danger. This

For a detailed discussion on this subject, see Richard Cornah, Lowndes & Rudolf: The Law of
General Average and the York-Antwerp Rules (15th edn, Sweet & Maxwell 2018) para 00.16
et seq.

10" See. Haci Kara, Deniz Ticareti Hukuku (3rd edn, Filiz Kitabevi 2025) 355 et seq.

1" Cornah, para 00.17.
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approach can also be seen in early maritime rules such as the Judgments of
Oléron.'?

The second theory contends that the obligation arises from the captain’s actions
undertaken on behalf of all parties, thereby creating a relationship of
representation.. However, the limits of this approach were drawn by the House
of Lords"® in the case of Morrison S.S. Co v Greystoke Castle (The Cheldale)'* It
is clearly stated that the master, although his actions are in the interest of all
parties participating in the joint maritime venture, does not directly represent the
cargo owners against third parties and can only incur debt for himself or the
shipowner. Furthermore, it is explicitly stated that the captain cannot directly
incur debt on behalf of the cargo owners unless he has specific authority to do
SO.

The third and most widely accepted theory suggests that the obligation of general
average is based not on an express or implied contract, but on a rule of law that
has developed historically in relation to maritime trade. According to this view,
the obligation is based on the principle that sacrifices made in the face of a
common peril should be shared as a matter of natural law, even if there is no
agreement between the parties. For example, the decision in Simonds v White
stated that this obligation stems not from a contract but from universally accepted
rules of maritime law." In a similar decisionthe presiding judge Lord Watson,
also referring to Rhodian law, stated that the basis for this contribution obligation
lies in the principles of natural justice and equity.'®

This theoretical framework is complemented by the function of the YAR in
today’s practice. Indeed, in modern transport practices, general average liability
is almost always regulated within the framework of the YAR provisions and is
explicitly included in the contract by the parties. Therefore, although this liability
is theoretically based on natural law principles, in practice it acquires a largely

12 Cornah, para 00.18.

The House of Lords was the highest court of appeal in the country prior to the establishment
of the UK Supreme Court in 2009 under the Constitutional Reform Act 2005.

14 Morrison S.S. Co v Greystoke Castle (The Cheldale) [1947] A.C.
15 Simonds v White (1824) 2 B.&C. 805, 811.

16 Strang, Steel & Co v A. Scott & Co (1899) 14 App. Cas. 601 at 607-608. For an earlier decision
in the same direction, see. Burton v English (1883) 12 Q.B.D. 218.
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contractual nature due to the general average clauses included in transport
contracts.'’

Although many legal systems regulate general average within the framework of
their national laws, the YAR has ensured significant uniformity among maritime
trade stakeholders.'”® For example, Articles 588 to 595 of the German
Commercial Code (Handelsgesetzbuch-HGB) regulate general average, but
these provisions are largely based on the YAR system. In the United Kingdom,
general average is regulated in Section 66 of the Marine Insurance Act of 1906."
However, owing to the international uniformity achieved by contractual
incorporation of the YAR, many rulings in English case law have been
established based on the YAR.?

In Turkish law, the general average institution is regulated in Articles 1272 to
1285 of the Turkish Commercial Code dated 2011.%'These, like German and
British regulations, are not of a mandatory nature.”? Article 1273 of the Law
states that, unless otherwise agreed by the parties, the ‘general average’ shall be
subject to the latest YAR prepared by the CMI and translated into Turkish and
published in accordance with this article. This situation is also explained in the
reasoning report of the law as follows:

“All printed contracts and bills of lading used in practice contain references
to the aforementioned Rules. Therefore, in the vast majority of cases in
practice, the parties have already agreed on which version of the York-

17 Fahiman Tekil, ‘Deniz Kazalar1 Deniz Kirlenmesi ve Deniz Sigorta Hukuku ile Tlgili Bazi
Sorunlar’ (2000) Prof. Dr. Tahir Caga’nin Anisina Armagan, 499; Sozer, 53; Rayegan Kender,
Deniz Kazalar, 40. Yilinda Tiirk Ticaret Kanunu (Beta Basim Yayim Dagitim, 1997) 323;
Castle Insurance v Hong Kong Shipping Co [1984] A.C. 226, 233.

18 Gotthard Mark Gauci, ‘Of Piracy and General Average: Contribution in General Average for
Ransom Payment Occasioned by Piratical Activity’ (2019) 50(2) Journal of Maritime Law and
Commerce, 4.

19 The main reason why general average is covered under the Marine Insurance Act in English
law is that insurance plays a central role in financing general average. General average losses
and expenses are generally covered under marine insurance policies. See Institute Time
Clauses Hulls 1/10/83, cl 11; ITC (H) 1/11/95, cl 10; International Hull Clauses 1/11/03, cl §;
Institute Cargo Clauses A, B and C (2009), cl 2.

20 See: Navalmar UK Ltd v Ergo Versicherung AG and another company (The BSLE Sunrise)
[2019] EWHC 2860 (Comm); The Cape Bonny [2017] EWHC 3036 (Comm).

2l Turkish Commercial Code, Law Number: 6102, Date of Adoption: 13.01.2011, Official
Gazette 14.02.2011/27846.

22 Nil Kula, ‘Tiirk Ticaret Kanunu ile York Anvers 2016 Kurallar1 Uyarinca Miisterek Avaryaya
Uygulanacak Hiikiimlerin Degerlendirilmesi ve Ozellikle “Zamanasimi” Hususu’ (2019) 27(3)
Selguk Universitesi Hukuk Fakiiltesi Dergisi 727, 728.
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Antwerp Rules shall apply. Conversely, for cases where the parties have
not reached an agreement on this matter, it has been necessary to include
supplementary rules of law in the Draft.”??

The wording of the article in question has often been criticised on the grounds
that it could lead to the misconception that the scope of application of YAR is
limited solely to ‘general average’.** This could mean that a literal interpretation
would significantly narrow the scope of application of YAR, limiting it to only
the distribution of general average. However, general average is a multifaceted
legal assessment process that involves not only the distribution of sacrifices but
also technical stages such as determining the nature of the sacrifice, classifying
the expense items that form the basis of the contribution, and evaluating them.
In these respects, YAR exhibits both a definitional and procedural integrity.

However, the reasoning behind the law clearly expresses the intention that the
Y AR should be applied as a whole. Therefore, in practice, case law and doctrine
have increasingly tended towards applying the YAR in all its aspects relating to
general average, based on a purposive and systematic interpretation rather than
a literal limitation.”> Consequently, despite its literal limitations, the framework
provision of the TCC referring to the YAR finds broad application and allows
for a comprehensive assessment of general average both in doctrine and in
practice.

III. ELEMENTS OF GENERAL AVERAGE: A DETAILED ANALYSIS
IN THE LIGHT OF THE TCC AND YAR

1. Common Maritime Adventure and Peril

The first condition for general average to arise is that the ship and cargo must
have been exposed to a common peril during the same voyage. This element is
included in both the TCC and the YAR, but there are significant differences in
terms of interpretation and scope.

23 TCC No. 6102 Article Justifications <https://www.lexpera.com.tr/mevzuat/gerekceler/turk-

ticaret-kanunu-madde-gerekceleri/1#> accessed May 20, 2025.

The term ‘general average’ refers to the apportionment of losses and expenses incurred for the

safety of a common maritime venture. See Sozer, 63.

25 Mehtap Civir Engin, 6102 Sayili Tiirk Ticaret Kanunu ve Misterek Avarya’ (2012) 18(2)
Marmara Universitesi Hukuk Fakiiltesi Hukuk Arastirmalari Dergisi, 507, 510. Also see: Kula,
733.
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Article 1272 of the TCC defines general average by first stating that the ship,
cargo, other goods, and freight must be involved in a “common maritime
adventure.” This statement reveals that there is not only a legal but also a factual
and economic partnership of interests between the parties. This is because the
consequences of any danger arising in such a partnership may affect not only one
party, but all interested parties involved.*®

The Act further stipulates that for general average to arise, there must be a “peril
threatening the ship, cargo, other goods, and freight together.””” Therefore, for
general average to be invoked, the existing peril must threaten both the cargo and
the vessel, but it is not expected that this threat will affect both to the same extent.
Furthermore, this threat does not need to be of such magnitude as to cause total
loss of the vessel and cargo. The existence of a danger affecting both the ship
and the cargo would suffice. Naturally, the extent to which this danger
materialises will vary for each ship and cargo, depending on the specific
circumstances of the case, such as the ship’s age, structure, and planned
adventure. Therefore, the existence of a common peril and its threat to both the
cargo and the ship will be assessed based on the specific circumstances of each
case.

Although the TCC does not provide an assessment criterion for the existence of
peril, it is argued in doctrine that this issue should be evaluated based on an
objective criteria. Accordingly, the applicable standard is whether a reasonable
and prudent master would believe that a serious peril exists under similar
circumstances.

For a peril to be considered within the scope of general average, the danger in
question must actually exist. A risk that has not yet materialised, is likely to arise
in the future, or is merely possible is not considered within the scope of general
average. However, it is not necessary for all consequences of the danger to have
materialised; the mere existence of the danger or the beginning of its effects is
sufficient for the creation of a general average situation. This is because the
commercial purpose underlying the general average institution is to prevent the
damage that the hazard in question would cause to the cargo and the ship. Since
the full manifestation of the effects of the hazard would significantly reduce the

26 Cetingil/Kender/Unan, 34.
27 For an English court decision in the same direction, see. Nesbitt v Lushington (1792) 4 TR 783.
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chances of success of such preventive efforts, the existence of a present hazard
is considered sufficient for the application of general average.

Furthermore, it is not necessary for a peril affecting both the ship and the cargo
to originate specifically from the sea; conversely, a danger arising from land may
also cause general average. In this context, what is important is that the danger
is of a nature that threatens the common safety of the ship and the cargo; whether
its source is sea or land is irrelevant.

Another point is that Article 1272 differs from YAR in that it also includes other
goods and freight within its scope. However, as accepted in doctrine, the joint
threat to the ship and cargo will be sufficient for general average to arise, and it
will not be necessary for other goods and freight to be threatened along with
them.?®

YAR expresses this element under the heading Rule A as follows:

“A general average act exists only when extraordinary sacrifice or
expenditure is knowingly and reasonably made for the common safety,
with the sole purpose of protecting the property interests (values) that have
participated in the common maritime venture from a danger they face.”?’

The phrase “joint maritime adventure” used here corresponds to the concept of
“common maritime adventure” in the English text. This provision, in line with
the TCC, emphasises the requirement that the ship and cargo share a common
destiny.

In addition to the element of unity, the action causing the general average must
have been undertaken for the purpose of averting danger. Rule A takes a similar
approach to the TCC in this regard, refraining from subjecting the criterion for
assessing the existence of danger to a strict literal interpretation and considering
the existence of a danger threatening both the cargo and the ship to be sufficient.
However, English law adopts a narrower interpretation under Section 66(2) of
the Marine Insurance Act and requires that the danger actually exists.>® This
approach, unlike YAR and Turkish law, means that under English law, it is not

28 Engin, 509
2 There is a general average act when, and only when, any extraordinary sacrifice or
expenditure is intentionally and reasonably made or incurred for the common safety for the
purpose of preserving from peril the property involved in a common maritime adventure.

30 See: Joseph Watson & Sons Ltd v Fireman’s Fund Insurance Company of San Fransico (1922)

12 L1 L Rep 133.
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sufficient for the captain to have a serious indication of the existence of danger;
rather, the reality of the danger must be established.’’ Consequently, measures
taken by the captain based on his belief in the existence of a non-existent danger
(even if he acted as a prudent captain would) are not considered under general
average.*

2. Intentional Extraordinary Sacrifice or Expenditure

For an action to be considered within the scope of general average, it must
involve extraordinary sacrifice or extraordinary expense. According to Article
1272 of the TCC, this action must be taken to avert a peril threatening both the
vessel and the cargo and must go beyond the ordinary limits. Therefore,
sacrifices made solely to protect the ship, or the cargo cannot be considered
general average.”® Furthermore, the sacrifice or expense incurred is expected to
be extraordinary in nature and beyond the scope of the expenses provided for in
the contract of carriage.

One noteworthy aspect here is that the TCC does not provide clear criteria
regarding the scope of sacrifices and expenses that are considered
“extraordinary.” However, according to the widely accepted view in doctrine,
the action to be subject to general average must constitute a necessary and
extraordinary intervention outside the normal course of the transport activity.
Furthermore, this sacrifice is expected to be in line with the standard of judgment
that a prudent captain would exercise in the specific circumstances of the case.

The provision in Article 1272 of the TCC shows significant parallels with Rule
A of the YAR. This provision defines general average as extraordinary sacrifice
or extraordinary expense undertaken solely for the purpose of averting a danger
threatening both the ship and the cargo. In the English text, this element is
expressed as ‘extraordinary sacrifice or expenditure’.

However, neither Turkish law nor the YAR system establishes clear and
definitive criteria for determining whether a sacrifice is extraordinary. Therefore,
whether a sacrifice is accepted as a general average act is assessed by the
competent courts within the framework of the specific circumstances of each

31" For a detailed discussion, see Viassopoulos v British and Foreign Marine Insurance Co (The
Matkis) [1929] 1 KB 187.
32 Mandaraka-Sheppard, 660; Hudson and Harvey, 32.

3 Yazicioglu, 457.
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individual case.’® In general, it is accepted that the action must constitute an
intervention that goes beyond the routine obligations under the contract of
carriage and is contrary to the normal course of events. In other words, the
shipowner cannot claim general average for an ordinary action that he is obliged
to perform under the contract of carriage.

However, this does not mean that all expenses arising from the contract of
carriage are automatically excluded from general average.*® On this note, Wilson
v Bank of Victoria case, which is also frequently referenced in Turkish doctrine,*®
is gaining importance. In this case, a ship that lost its sailing ability after colliding
with an iceberg reached Rio using its auxiliary engine and underwent repairs
sufficient only to return to England without undergoing a complete overhaul. On
the return journey, additional expenses amounting to £1,472 were incurred for
coal purchased at the ports of Rio and Fayal. The court ruled that this action
taken by the master was part of the primary obligations arising from the contract
of carriage and therefore the coal expenses could not be considered general
average.

Today, however, it is evident that this rigid approach is not absolutely adopted
in English law. Particularly in light of current case law, the mere fact that an
expense arises from a carriage contract is not considered sufficient grounds in
itself to exclude it from the scope of general average. What is truly important is
whether the action taken was extraordinary in nature in the specific case and
whether it served the purpose of protecting the common interest.

This shift was also expressed in The Longchamp®’ decision as follows:

“As a rule, if the shipowner is contractually obliged to incur an expense,
the benefit derived from this expense is considered to be a benefit already
covered by the freight paid by the cargo owners. However, the mere
existence of such a contractual obligation on the part of the shipowner does
not automatically mean that the expense falls outside the scope of general
average. It is understood that each case will be assessed on its own specific
circumstances.”

34 Undoubtedly, this uncertainty has led to differences in interpretation between different legal

systems. See Cornah, para A.61.

Templeman and others, p. 26.12.

36 Wilson v Bank of Victoria (1867) L.R. 2 Q.B. 203
37 The Longchamp [2014] EWHC 3445 (Comm).

35
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Consequently, in assessing actions subject to general average, the focus is not on
whether the action taken was abnormal in kind, but rather on whether the
resulting expense exceeded normal limits in terms of amount or intensity.*® In
this context, even where the type of action is considered ordinary, if the
additional cost incurred in the specific case reaches an extraordinary level,
general average may be applicable.

In addition to the extraordinary nature of a sacrifice made within the scope of
general average, this act must be performed voluntarily.*” This element plays a
fundamental role in the definition of general average. Article 1272 of the TCC
and Article A of the YAR explicitly stipulate that any sacrifice or expenditure to
be included in general average must have been made “knowingly” or
“deliberately.” The element of intent sought here refers not only to the act of
decision-making, but also to the fact that this decision was made consciously and
purposefully with the aim of protecting the common interest.*’

Although the authority to make decisions generally lies with the ship’s captain,
Article 1272 of the TCC does not contain any explicit provisions on this matter.
This means that, in exceptional circumstances, other persons may also be able to
make decisions regarding general average.*' However, regardless of who made
it, this decision must have been made deliberately and with the aim of protecting
the common interest.*” When assessing whether the element of intent has been
fulfilled, objective criteria are taken as a basis.*

Under the influence of English law, the terms ‘voluntary’ and ‘intentional’ have
been interpreted in different ways throughout history in this context. While the
term ‘voluntary’ is used in section 66(2) of the UK Marine Insurance Act of
1906, this concept was changed to ‘intentionally’ in the YAR, which was revised

38 Templeman and others, para 26-13. Also see. Marida Ltd v Oswal Steel (The Bijela) [1992] 1
Lloyd’s Rep. 636.

3 Yazicioglu, 457

40 Daniolos v Bunge & Co., Ltd. (1937) 59 L1.L.Rep. 175.

41 Yazicio8lu, 457

42 Even if the decision to call a tugboat is made directly by the shipowner or their agent, it is
accepted that the expense incurred may be considered within the scope of general average if
the decision was made consciously and for the purpose of protecting the common interest.
Indeed, in British court decisions, it has been ruled that the decision to call a tugboat made by
the shipowner is a voluntary act and meets the conditions of general average, see Australian
Coastal Shipping Commission v Green [1971] 1 QB 456; [1971] 1 Lloyd’s Rep 16.

43 Algantiirk Light, 95.
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at the Stockholm Conference in 1924. This change clearly established that the
element of intent required in general average must be based not only on
voluntariness but also on a conscious decision-making process.

The fact that an action was performed out of necessity does not mean that it was
involuntary.** The captain may have limited options when deciding to jettison
part of the cargo into the sea during a severe emergency, for example. However,
if he makes a conscious choice among these limited options with the aim of
protecting the ship and cargo, this behavior is considered voluntary.
Furthermore, even if the captain has only one choice left, if this choice is made
consciously and voluntarily, the sacrifice made can be considered within the
scope of general average. This approach considers it sufficient that a conscious
choice was made under the existing conditions, rather than requiring absolute
freedom of choice. Indeed, this principle has also been adopted in Johnson and
Another v Chapman*case, and it has been accepted that the captain’s conscious
choice in the face of limited options could constitute general average.

Conversely, when direct orders from higher authorities are implemented, it may
not be possible to say that the captain acted of his own free will. Indeed, in the
Athel Line v Liverpool and London War Risks Association Ltd*® case, it was
decided that the expenses incurred in accordance with an instruction given by
the government could not be considered general average. In reaching this
decision, the court considered that the captain had acted out of necessity, not at
his own discretion.

In modern practice, if the sacrifice made was compelled by official intervention
and the ship’s personnel did not make the decision themselves but merely
implemented it, it is not possible to speak of a truly voluntary act. Conversely, if
the captain or carrier is in a position to choose between various solutions and
uses this choice to protect the common good, this sacrifice is considered
voluntary.

Therefore, when evaluating the element of intent in general average, three
criteria must be considered: First, there must be freedom of decision-making,
meaning that the action must have been carried out at the discretion of the carrier,
not as a result of a mandatory order. Second, the purpose of the action must be

44 The Seapool [1934] P. 53.
4 Johnson and Another v Chapman (1865) 144 E.R. 907.
46 Athel Line v Liverpool and London War Risks Insurance [1944] K.B. 87.
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to protect the common interest. Third, the decision must be a conscious choice
made with awareness and foresight of the consequences, even in a moment of
danger.

Consequently, the principle of voluntary conduct in general average creates a
system of liability and sharing based not only on the occurrence of an act, but
also on that act being performed with conscious, deliberate intent and with the
aim of protecting common interests.

3. Reasonableness and Useful Result

Another fundamental condition for the application of general average is that the
sacrifice or expense incurred must be ‘reasonable’. This requirement is accepted
both in the TCC and in international practice and is also explicitly regulated in
the YAR. The first paragraph of Article 1272 of the TCC states that an action or
expense that can be considered within the scope of general average must have
been made deliberately with the aim of averting common danger and must also
have been carried out ‘reasonably’. Similarly, under Rule A of the YAR,
sacrifices or expenses made reasonably are included within the scope of general
average. In addition, the requirement that the sacrifice be made within reasonable
limits is also explicitly regulated in the Clause Paramount of the YAR.
According to this rule, any unreasonable sacrifice or expense is not considered
general average and is not included in the distribution.

This joint regulation in the YAR and TCC aims to prevent sacrifice from being
arbitrary or excessive. The reasonableness requirement ensures that general
average is an exceptional and objective balancing mechanism in this context. In
particular, all factors such as the existence of other possible measures, the nature
of the sacrifice, the condition of the cargo, and the navigational characteristics
of the ship are evaluated as a whole.

The concept of reasonableness here encompasses not only the objective benefit
of self-sacrifice, but also whether this behavior is of a nature that could be
performed by a prudent and careful captain given the circumstances at the time
the event occurred.*’

For example, when the captain decides to jettison cargo into the sea to avert a
danger threatening both the ship and the cargo, this sacrifice must be carried out

47 See. Anglo-Grecian Steam Trading Co, Ltd. v T. Beynon & Co. (1926) 24 L1 L Rep 122.
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by selecting the cargo that will most effectively eliminate the danger and provide
the greatest benefit.*® Otherwise, it could be argued that the action taken
exceeded the bounds of reasonableness and therefore cannot be considered as
general average. However, it cannot be said that the captain has an absolute
obligation to make the most appropriate choice; the assessment will be made
within the framework of the concrete conditions existing at the time of the
incident.

When there are multiple possible actions in an emergency, the captain is free to
choose one of them, provided that he acts as a prudent captain would.* For
example, when a port of refuge is needed, the captain has the initiative to choose
the most suitable port, taking into account not only the nearest one but also
factors such as distance, facilities, and cost.>

Consequently, for an expense or sacrifice to be considered general average, the
ship’s captain or authorised person must have acted rationally and in accordance
with customary practice based on the information available to them when making
this decision. The criterion for determining the reasonableness of the action taken
is objective and is decided based on whether a prudent captain would have acted
similarly in the same circumstances.’’

The final fundamental condition necessary for the general average association to
become operational and for the sacrifices made or expenses incurred to be subject
to sharing is that at least part of the values involved in the common maritime
adventure as a result of the actions taken must have been actually saved.’? The
fundamental principle of general average is that the value sacrificed or expended
in the face of a common peril should be proportionately compensated by the
other values that benefited from this sacrifice and were saved. Therefore, if no
value is saved at the end of the voyage, there will be no general average fund to
share.”

4 The example given regarding the selection of the load to be lifted is taken from the case of
Whitecross Wire Co v Savill (1882) 8 QBD 653.

Montgomery and Company v Indemnity Mutual Marine Assurance Company Ltd [1932] 1 KB
734.

30 Phelps, James & Co. v Hill [1891] 1 QB 605.

S Algantiirk Light, 94

2 Engin, 509.

3 Hudson and Michael D. Harvey, para 6.12; Templeman and others, para 26.10.
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Article 1272 of the TCC defines general average action as “a deliberate
extraordinary sacrifice or an extraordinary expenditure incurred for the purpose
of protecting ship, the cargo, other property, and the freight—each having been
exposed to a common maritime adventure—from a peril that threatens them
collectively, and in a manner constituting a reasonable course of action” and
stipulates that “damages and expenses directly resulting from this action shall be
considered general average”. When the phrase “for the purpose of protecting” in
this definition is considered together with the phrase “damage and expenses
resulting therefrom, “ it is implicitly accepted that the action depends not only
on the intention but also on achieving a beneficial result.

Similarly, YAR Rule A defines general average as “an extraordinary sacrifice or
expenditure made knowingly and reasonably for the common safety, in order to
protect the property elements participating in the common maritime venture from
a danger they face.” This definition also implicitly requires that the protective
purpose be achieved, meaning that the action should produce a beneficial result.

For the existence of a beneficial result, it is not necessary that all values involved
in the common maritime adventure, such as the ship, cargo, and freight, or all of
them, have been saved. The saving of even one of them, or even just a part of
them, is sufficient for the common average claim to arise and for a fund to be
established for sharing. However, the critical point here is that there must be a
direct causal link between the sacrifice or expense incurred and the beneficial
result achieved. As clearly stated in YAR Rule C, “Only damages and expenses
that are the direct result of the general average action shall be accepted as general
average.” Therefore, if the beneficial result is entirely independent of the general
average action taken and arises from other causes (such as a subsequent change
in weather or the intervention of a third party), no general average relationship
can be established unless the sacrifice made directly contributed to this result.
The fact that the sacrifice is voluntary and reasonable is not sufficient on its own;
it is essential that a benefit has been obtained as a result of this sacrifice and that
this benefit is causally linked to the sacrifice.

The assessment of beneficial results shall be made in accordance with YAR Rule
G, based on the values at the place and time when the joint maritime adventure
ended.** Article 1279 of the TCC similarly stipulates that the determination and
apportionment of damages shall be made at the place of arrival. Therefore, even

34 See also: The Gratitudine (1801) 3 C Rob 240.
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if the general average act has averted the immediate danger, if the ship and cargo
are subsequently lost due to a cause unrelated to the general average act, there
will be no value left to contribute, and thus no general average can be claimed.
Indeed, in the English court decision Chellew v Royal Commission on the Sugar
Supply,” the ship and the cargo were rescued from the peril as a result of the
extraordinary sacrifice, but they were subsequently rendered a total loss before
reaching the port of destination, and consequently the cargo interests did not
contribute at all to the general average.

Although the term “beneficial result” is not explicitly listed as an element in the
TCC or the YAR, it is accepted in both national and international doctrine and
case law as a logical consequence and implied condition of general average. The
sacrifice or expenditure made must produce a meaningful and positive result in
terms of the values participating in the joint adventure, which is a requirement
of the equitable sharing of risk and loss that forms the basis of the general
average institution.

IV. FAULT IN GENERAL AVAREGE CLAIMS: YAR RULE D

1. Basic Principles of General Average and Fault Relationship

General average, as explained above, is a legal institution aimed at fairly
distributing the extraordinary risks that may be encountered in maritime trade
among all interested parties participating in a common maritime adventure. This
system is based on the idea that the safety of the voyage is a common concern
and that voluntary sacrifices made to protect against danger are therefore in the
interest of all interested parties. Consequently, the cost of these sacrifices should
be shared among all parties, not just one.*®

However, this fairness-based distribution structure gives rise to a more complex
legal situation when the danger leading to the general average action arises as a
result of the negligent conduct of one of the parties involved in the maritime
adventure. This is because the principle of nemo auditur propriam turpitudinem
allegans, meaning, ‘no one can claim rights based on their own fault’, which is
a universal principle in private law, also finds application in general average
law.”” According to this principle, a party cannot demand contributions from

35 [1921]12 KB 627;[1922] 1 KB 12.
6 Richard Williams, Gard Guidance on Maritime Claims and Insurance (Gard AS 2013), 233.
57 Cornah, para D.02.
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other innocent parties for sacrifices or expenses incurred in order to eliminate a
danger arising from its own fault.”® However, this circumstance does not affect
the nature of the action as a ‘general average’.

To prevent a party from being required to contribute under general average, the
fault attributed to that party must be of a nature that gives rise to legal liability.
In other words, it is not sufficient for the fault to merely exist; the party in
question must also be legally liable for the damage caused by this fault. Such
faults are defined in English legal literature as ‘actionable fault’.

This assessment is made based on the criterion of whether the party at fault would
be liable for the damage if the sacrifice or expense considered as general average
had not been incurred and the danger had materialized, causing damage to the
other parties.’® Since the party whose fault caused the damage is deemed to have
performed the general average act not for the benefit of all parties, but rather to
prevent damage that could arise due to its own fault. In other words, the party at
fault caused this situation due to its own fault, and if the general average action
had not been taken, it would have been held liable for this fault anyway.
Therefore, it is contrary to fairness to expect innocent parties to contribute to the
damage caused by the fault of the party at fault, given that the action taken was
in the interest of all parties.

Whether the defect is actionable depends largely on the terms of the carriage
contract between the parties. For example, the carrier’s failure to properly fulfill
its obligation to make the ship seaworthy before departure, where this negligence
directly causes a general average, is generally considered an actionable fault.*’
However, the important point here is whether the actionable fault criterion
mentioned above is met.

8 Templeman and others, para 26.16. For English case law on the application of this principle,

see Schloss v Heriot (1863) 14 C.B.(N.S.) 59; Johnson v Chapman (1865) 19 C.B.(N.S.) 563;
The Ettrick (1881) L.R. 6 P.D. 127 at 135, 137; Pirie v Middle Dock Co (1881) 44 L.T. 426,
429; Strang v Scott (1889) 14 App. Cas. 601 at 608; Hain SS Co v Tate & Lyle (1934) 41 Com.
Cas. 350; The Susan v Luckenbach [1951] P. 197. Similarly, for the approach of American
courts, see Cheraw & Salisbury Railroad Co v Broadnax 109 Penn. St. 432 (1885); Hurlbut v
Turnure 81 Fed. R. 208 (1897); The Irrawaddy 171 U.S. 187 (1897).

Cornah, para D.03.
%0 Williams, 236.
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If the ship is unseaworthy where the contract of carriage is subject to Hague®' or
the Hague-Visby Rules® and the carrier has acted in good faith and has fulfilled
its due diligence duty to make the ship seaworthy in accordance with Article 3(1)
of these rules, the carrier’s fault will lose its actionable nature. This is because
the carrier would not have been held liable for this fault even if the general
average action had not been taken, as it would have been deemed to have fulfilled
its obligation by exercising due diligence in accordance with the Hague-Visby
Rules.

Y AR has also specifically regulated this matter under Rule D as follows:

“Even if the event causing sacrifice or expense arises from the fault of one
of the parties involved in the maritime adventure, general average shall be
shared. However, this rule shall not affect the rights of claim and defense
that may be asserted against the party at fault, or the rights of claim or
defense of the party at fault.”

The first part of this provision stipulates that the underlying fault in the incident
shall not be considered during the general average adjustment process, and
therefore, the sacrifice or expense incurred shall not prevent it from being
assessed under general average. In other words, the adjustment report shall be
prepared as if there were no fault, disregarding the fault situation, and the shares
of the general average shall be determined.®® However, the second sentence of
Rule D explicitly allows the non-defaulting party to exercise its rights of defense
and recourse against the defaulting party during the performance phase of this
sharing plan.

In this context, fault does not eliminate the general average nature of the sacrifice
made but limits the extent to which the party at fault can benefit from the
contributions of the innocent parties. In other words, the party at fault cannot
claim a share of the contribution from the innocent parties who have a right of
action against it due to this fault, for the sacrifice or expense incurred in response
to a danger arising from its own fault. On the other hand, the assets of the party
at fault remain liable to contribute to other sacrifices made within the scope of

1 International Convention for the Unification of Certain Rules of Law relating to Bills of

Lading. Tiirkiye ratified the Hague Rules by Law No. 6469 dated February 14, 1955 (RG:
February 22, 1955/8936).

Protocol to amend the International Convention for the Unification of Certain Rules of Law
relating to Bills of Lading, signed at Brussels on 25th August 1924.

0 Williams, 236
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dispatch. Innocent parties may demand contributions both from each other and
from the party at fault.

The background to this principle lies in the historical development of the concept
known in English law as ‘circuity of action’.®* According to this principle,
instead of evaluating separate claims for the same dispute, it is accepted that the
party at fault cannot receive a contribution share. In other words, it is considered
inappropriate, both in terms of procedural economy and commercial life, to
distribute the damage among all parties as if there were no fault and then require
the innocent parties to make additional claims against the party at fault. On the
other hand, the principle that the at-fault party cannot receive compensation is
also defended by the principle that a person cannot receive compensation for
damage resulting from their own fault.%’

Although the effect of fault in general average is not specifically regulated in the
TCC No. 6102 and only referred to in the YAR, the above explanations are also
valid from the perspective of Turkish legal doctrine. This is because this issue
was regulated in line with the YAR in Article 1181 of the repealed TCC No.
6762. The relevant article reads as follows:

“The fact that the danger arose from the fault of a third party or one of the
parties concerned does not prevent the application of the rules on general
average. However, a party with such fault may not claim compensation for
the damage they themselves suffered, and they shall be liable to those who
participated in the general average caused by them for the damages they
suffered as a result.”

Finally, it is important to mention a significant difference that exists, particularly
in American law. As mentioned above, if the fault of the party at fault is only
actionable, the other parties lose their right to benefit from the general average
contribution. In other words, the fault must be actionable. However, according
to the case law that became settled following the United States Supreme Court
decision in The Irrawaddy,”® where a general average event is caused by the
carrier’s negligence, the carrier may not claim a general average contribution,

% Circuity of action is based on a rationale similar to the principle of procedural economy in

Turkish law.

For a more detailed discussion, see Francis D. Rose, General Average: Law and Practice (2nd
ed., LLP 2005) para 4.6.

8 Strang, Steel & Co v A. Scott & Co (1899) 14 App. Cas. 601.
% The Irrawaddy (1898) 171 US 187.
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even if such negligence does not render the carrier liable for the loss.®” This
approach is inconsistent with the principle that a fault exempt from liability,
which is compatible with YAR Rule D and widely accepted in international
maritime trade, should not prevent a general average claim.

To overcome this situation specific to American law and to ensure that the carrier
can receive a contribution even in cases of general average arising from faults
for which the carrier is not liable, it has become common practice to incorporate
a clause called the ‘New Jason Clause’ to carriage contracts, especially for
shipments to and from the United States.®®

The New Jason Clause provides that, even where a sacrifice made under general
average occurs as a result of the negligence of the carrier, if this negligence does
not render the party liable under law, contract, or otherwise, the other parties
shall contribute jointly to this sacrifice. In other words, in cases of damage or
expense arising from negligence for which the carrier cannot be held liable, the
other parties are obliged to contribute within the framework of general average.*’
Consequently, transport contracts containing this clause will be brought into line
with both the YAR provisions and Turkish and English legal doctrine.”

2. The Legal Distinction Between the Fault Leading to the General
Average Decision and the Faulty Execution of the Action

The impact of fault in general average claims may lead to different outcomes
depending on the nature, timing, and function of the fault. There is a fundamental
difference in terms of consequences between the fault described above that
caused the general average act and the fault in the performance of a legally
compliant general average act.

The first type, namely the fault causing the general average action, generally
refers to the situation where the carrier’s breach of its obligations arising from
the contract or law directly causes the danger to arise. If such an act is legally
‘actionable fault’, meaning if it has a legal nature that can be the subject of a
lawsuit by the injured party, it completely eliminates the contribution claim

7 Hudson and Harvey, para 9.20

New Jason Clause takes its name from the 1912 case The Jason. In this case, the US Supreme
Court upheld the validity of such clauses. See. The Jason, 225 U.S. 32.

% Williams, 237.

70 See the ‘New Jason Clause’ prepared by BIMCO. <https://www.bimco.org/contractual-
affairs/bimco-clauses/current-clauses/new_jason_clause/> accessed June 10, 2025.
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under YAR Rule D. This is because, in this case, the conduct causing the general
average event is entirely attributed to the party at fault, and this conduct also
gives rise to a right of action for the innocent party.

The Heriot Castle’" case is a classic example in this context. The claim for
contribution was rejected because the fire that occurred because of the ship being
put into service in an unseaworthy condition was based on the carrier’s clear
fault. Indeed, in such cases, it is accepted that the act of average is essentially
carried out not for the common good, but to eliminate the consequences of
damage caused by the owner’s own fault.

However, it should be noted that the existence of such a defect does not affect
the legal existence of general average. In other words, even if the cause of the
incident is a defective action, if the elements of general average are present in
the specific incident, the action still qualifies as general average.” In this case,
compensation shall be paid in accordance with Article 1278 and subsequent
provisions of the TCC for the sacrifice made. Moreover, the party at fault shall
also be included in the compensation calculation; however, they shall not receive
a contribution share due to their fault. In such a case, the general average
contribution shall be shared only among the innocent parties.”

The second type concerns the improper implementation of the general average
action. In other words, events where the captain’s decision on general average is
legally valid, but technical or operational errors made during the execution of
this decision are considered within this scope. The legality check here is
performed to the extent that the specific event fulfills the elements of general
average examined in the previous sections of this article. In other words, if the
previously mentioned elements are present, the captain’s decision to declare
general average is justified, but the general average action has been executed
negligently. Therefore, the negligence in question is not the cause of the event
giving rise to the general average action, but merely a deficiency in its
implementation. The existence of such negligence gives rise to a more complex
legal debate.

Where damage arises due to the negligent performance of valid general average
act, the causation link between this negligence and the damage becomes

7V Schloss v Heriot (1863) 14 C.B.(N.S.) 59.
72 Rose, para 4.26.
73 Strang, Steel & Co v A. Scott & Co (1899) 14 App. Cas. 601.
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significant. In other words, it is necessary to assess whether there is a new
intervening cause (novus actus interveniens) that breaks the causation link with
this negligence.

If the fault does not constitute a new cause that is entirely separate from the
previous chain of events, the nature of general average does not cease to exist.
However, this situation does not affect the additional claims of innocent parties.
When the fault is accepted as a new cause that breaks the causation chain, the
damage is no longer considered the result of the general average act, but rather
the result of a new and independent cause.”* However, it must also be
acknowledged that decisions taken under extraordinary circumstances may, by
their very nature, contain a certain degree of error. Therefore, unless the defect
in the execution of the action is such as to sever the causal link, it will not negate
the legal nature of the general average action.

For example, in Australian Coastal Shipping Commission v Green” decision, it
was necessary to ensure the safety of a ship whose mooring lines broke due to
bad weather conditions by means of a tugboat. In this context, a salvage contract
was agreed upon by the personnel at the pier acting as the ship’s agent, but the
tugboat performing the salvage operation was destroyed during the operation.
The tugboat’s owner filed a lawsuit with the Supreme Court of New South Wales
to recover the damages incurred, but this claim was rejected on the grounds that
the tugboat was not seaworthy.”®

The shipowner sought to include the legal costs incurred during this process in
the general average contribution but encountered objections from the cargo
interests. At this point, the argument was raised that other consequences that
could be foreseen as a natural result of a decision made for the implementation
of the general average action should also be considered within this scope.’”” In
other words, since it was foreseeable that such an outcome could occur when
negotiating with the tugboat, the issue of whether this should also be considered
general average was discussed.

74 Templeman and others, para 26.43

5 [197111 Q.B. 456.
¢ [197111 Q.B. 459.
77 Australian Coastal Shipping Commission v Green [1971] 1 Q.B. 456, 468.
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In contrast, in a subsequent case before the Supreme Court of Canada, a similar
argument was prophylactically rejected, and it was explained that the nature of
the fault must be assessed based on the causal link as follows:”®

“if it be shown that loss or damage to cargo has been caused by the
negligence of the master in carrying out the general average procedure, it
can no longer be said that it was direct consequence of the general average
act. The chain of causation is broken by the intervention of a new cause.”

Therefore, the proximate cause of the damage must be assessed separately in
each specific case; if this cause is accepted as a new reason interrupting the chain
of previous events, it will be accepted that the damage in question was caused
by a defect in the performance of the act.

Finally, the numbered provisions of the YAR should also be taken into account.
For example, in the Corfu Navigation v Mobil Shipping” case, the shipowners
claimed a contribution to general average under Rule VII for damage to the
machinery that occurred during an operation carried out without sufficient
preparation and planning, with the aim of refloating the ship. However, the cargo
interests argued that the operation was carried out negligently and that this
negligence severed the causal link, meaning that the damage could no longer be
considered general average. The court rejected this view and emphasised that,
under Rule VII, such damage was already foreseen as a direct consequence of
the general average. Therefore, the damage was assessed not as the result of a
cause independent of the preceding chain of events, but as the natural
consequence of the general average act itself.*

3. Contribution Request Despite Fault: Exemption Arising from Contract
or Law

The fundamental principle of the general average system is based on the
proportional distribution among the parties concerned of reasonable sacrifices
made for the common good and to avert danger. However, as explained in
previous sections, if one of the parties involved in the common maritime venture

8 Federal Commerce & Nav Co Ltd v Eisenerz GmbH (The Oak Hill) [1975] 1 Lloyd’s Rep.
105.

7 [1991] 2 Lloyd’s Rep. 52

80" The assessment in this case was made in accordance with YAR 1974 It is argued that a similar

claim, even though the wording of Rule VII has essentially remained unchanged, would likely
fail if made under the 1994, 2004, and 2016 texts due to the ‘paramount clause’ provision. See
Templeman and others, para. 26.43.
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causes the general average decision to be taken due to its own fault, and if this
fault is also of a nature that could give rise to legal liability (actionable fault),
the party at fault cannot claim a contribution. Nevertheless, the contractual
provisions between the parties or the applicable legal regulations may alter the
outcome in this regard. It is at this point that the effect of exemptions arising
from the contract or the law on the general average regime becomes apparent.

Exemption clauses are provisions frequently found in transport contracts, bills
of lading, and insurance policies that either limit or eliminate the carrier’s
liability for damages arising from certain types of faults. If the damage incurred
falls within the scope of such an exemption clause, the party at fault can no longer
be held legally liable for that damage. In this case, even if a factual fault exists,
it no longer qualifies as an actionable fault. Therefore, the party at fault cannot
be denied a contribution to general average due to this fault.

Indeed, in cases where a contractual or statutory exemption exists, rejecting a
contribution claim solely based on the fault effectively nullifies the legal function
of the exemption provision. In other words, if liability based on fault is expressly
excluded by the contract between the parties or by a provision of applicable law,
the relevant action will no longer have legal consequences, and therefore, the
contribution claim cannot be denied.®'

This assessment is also consistent with the provision in Article D of the YAR,
which states: “but this shall not prejudice any remedies or defenses...” (however,
this rule shall not affect the rights of claim and defense that may be asserted
against the party at fault or the rights of claim and defense of the party at fault).
The mentioned provision indirectly confirms that while preserving the legal
remedies available to innocent parties, the party at fault may also claim a
contribution based on a valid exemption provision.

However, the exemption provisions invoked against the contribution claim are
themselves subject to certain limitations. In particular, the wording, scope, and
position of the provision within the overall structure of the contract directly
affect the applicability of this provision to the contribution. In English law, the
interpretation of such clauses is made by considering the contract as a whole and
considering commercial practices, while vague or overly general expressions are

81 Cornah, para D.03; Templeman and others, para 26.18. See also MT “Cape Bonny”

Tankschiffahrts GMBH & Co KG v Ping An Property and Casualty Insurance Company of
China Limited, Beijing Branch [2017] EWHC 3036 (Comm); [2018] 1 Lloyd’s Rep. 356.
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considered valid only to a limited extent. A similar approach is adopted in
Turkish law, and in particular, pursuant to Article 115 of the Turkish Code of
Obligations, prior exemption agreements are deemed invalid in cases of gross
negligence.

Consequently, in the general average regime, the right to contribution is
determined not only by the existence of loss and sacrifice, but also by the legal
nature of the fault and the contractual or legal provisions that may be invoked
against such fault. The mere existence of fault is not sufficient grounds for
rejecting a contribution claim. What matters is whether this fault is actionable
and whether it corresponds to a breach that gives rise to legal liability. If the
party is expressly exempt from this liability under a valid exemption clause, the
right to contribution will also be protected. In this way, the general average
system becomes a balancing mechanism that is sensitive not only to actual events
but also to the legal relationships established between the parties.

In this context, the effect of exemption provisions on the general average
contribution regime should be assessed according to the legal nature of the
relevant regulation. In other words, consideration should be given to whether the
exemption in question actually eliminates the legal consequences of an existing
fault. When making this assessment, in addition to the wording of the provision,
the actual intent of the parties in contractual relationships and the contract as a
whole should be taken into account. English doctrine and case law have built a
systematic structure in this area over the course of historical development and
categorised exemption provisions under four headings in terms of their effects
on fault.** Although there is no explicit classification in this regard in Turkish
law, the clauses commonly encountered in practice under existing regulations
largely correspond to this system in terms of their functional consequences.
However, the validity and scope of the exemption must be assessed separately in
each specific case according to the norms of Turkish law. In particular, in cases
of gross negligence, pursuant to the explicit provision of Article 115 of the
Turkish Code of Obligations, such exemption provisions become invalid, and
the carrier cannot claim compensation.

82 Cornah, para D.04.
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A. Clauses Referred to as Provisions Preventing Any Legal Responsibility
from Arising That Eliminate the Occurrence of Liability

Such provisions preclude any legal liability arising from fault from the outset;
therefore, even if a fault exists, it is considered an event that does not produce
legal consequences under the legal system. In other words, the carrier’s action
may be technically negligent, but the fact that liability is completely excluded
under the applicable contractual provisions or legal regulations removes the
actionable fault. Thus, no legally enforceable result arises.*

B. Provisions Known as Exemption or Exception Clauses That Stipulate
That the Party at Fault Shall Not Be Held Liable for Certain Types of Loss
or Damage

Such provisions or clauses are exemption clauses that prevent the consequences
of a debt arising from a defect from taking effect, but do not prevent the legal
creation of a debt for certain types of damage or loss arising from a defect. In
other words, the fault exists and is legally actionable, but the consequences of
this liability are eliminated due to a provision in the contract or law. In this
respect, a distinction must be made from the first type of provisions mentioned
above.

The fundamental difference between provisions that do not give rise to legal
liability and such arrangements is that in the former, the liability never arises
under the legal system, whereas in the latter, although the liability arises, the
party at fault is exempted from it due to the relevant provision. Consequently,
the innocent parties’ claims regarding this faultful act can no longer be asserted
under the said provision. In this context, if such a regulation exists, the at-fault
party may receive a contribution from the general average adjustment because
the fault is no longer considered actionable.**

C. Limitation of Liability Clauses

The third category consists of provisions that do not eliminate the liability of the
party at fault but merely limit it in terms of amount or scope. Such provisions do
not entirely negate the legal consequences of fault; rather, the debt arising from
the fault continues to exist. However, due to the provision in question, the limits

8 The Carron Park (1890) 15 P.D. 203; Milburn & Co v Jamaica Fruit Importing & Trading Co
[1900] 2 Q.B. 540.

84 Louis Dreyfus v Tempus Shipping [1931] A.C. 726.
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of the performance of this debt have been narrowed. Therefore, the fault remains
actionable, and the negligent party’s claim for contribution to general average
may be rejected due to this fault. This distinction is explicitly accepted in English
law, and it is accepted that the provisions in question do not eliminate the
‘actionable fault’ nature.®

D. Clauses Which Exclude Liability Unless Suit Is Brought within a
Defined Period

The fourth type consists of provisions that determine when claims related to a
defect that is actionable against the defective party will expire due to the statute
of limitations or a period of limitation.*® In such cases, the defect exists at the
time the damage occurs and is actionable, but after a certain period of time has
elapsed, it ceases to produce legal consequences in terms of enforceability.
Therefore, although the fault-based debt has arisen legally, if it is not claimed
within the specified period, it loses its enforceable nature. In such cases, since
the fault still qualifies as ‘actionable fault’, it is accepted that the claim for
contribution to general average by the party at fault will be rejected.’’

In summary, it is accepted that the first two of the four types mentioned above,
namely provisions that eliminate the origin of the debt and provisions that
exclude liability arising from certain types of damages, legally nullify the
consequences of fault that actually exist. Therefore, the party claiming
exemption can contribute by participating in the general average sharing to the
extent that it can demonstrate the existence and validity of the provisions in
question. Conversely, the same conclusion cannot be reached for regulations
falling under the third and fourth categories. This is because it is accepted that
such contractual or statutory provisions limit only the consequences of fault, not
the fault itself, or restrict its assertion to a certain amount or period. Therefore,
fault is legally present at the time the act occurs and gives rise to liability. In such
a case, it is not possible for the party at fault to claim a contribution to general
average based on such provisions.

On the other hand, the claim of fault against the general average contribution
does not always have to relate to the carrier. It is also possible that the danger

85 Cornah, para D.08.

The most common example in this context is the one-year period stipulated in Article 3(6) of
the Hague and Hague-Visby Rules.

87 Goulandris Bros v B. Goldman & Sons [1958] 1 Q.B. 74.
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arose directly from the cargo itself or from the actions of the cargo owner.
Particularly in cases such as the carriage of undeclared dangerous cargo, if the
sacrifice made causes damage, the other parties’ claim for contribution may be
based on the fault of the cargo owner. In such cases, the cargo owner cannot
receive a contribution, but if there is a valid exemption clause arising from the
contract or the law, he may also benefit from this protection.

In this context, another argument that can be put forward against the contribution
claim of the party concerned is that the load for which the sacrifice was made
created a hazard due to an inherent vice. However, according to established case
law, the existence of such a situation alone does not constitute grounds for
rejecting the contribution claim. In such cases, the party seeking contribution
retains the right to contribution as long as there is no negligence or illegality
attributable to them.

Indeed, in a case that was also subject to the House of Lords’s precedent, it was
necessary to flood the ship with water to extinguish a fire caused by the
spontaneous combustion of a coal cargo inside the hold, and this intervention
resulted in damage to the coal cargo. Although the owner of the cargo argued
that coal is naturally prone to spontaneous combustion, the court rejected this
argument and ruled that the cargo owner was liable for a contribution to general
average.®®

IV. THE EFFECT OF FAULT IN GENERAL AVERAGE ON P&l
CLUBS

Under the general average regime, extraordinary sacrifices and expenses
incurred must be shared proportionally among all interested parties who benefit
from these actions. In practice, these contributions are often covered indirectly
through cargo and vessel insurance. However, particularly in multi-modal
maritime transport scenarios such as container shipping, the large number of
cargo stakeholders and the relatively low individual contribution shares may
make it economically unfeasible for the carrier to collect the contribution
directly.*” In such cases, the carrier may prefer to obtain the contribution amount
directly from the insurer. To meet this need, many marine insurance policies
include a ‘General Average Absorption Clause’ which provides for the insurance

88 Greenshields v Stephens [1908] 1 K.B. 51. See also Johnson v Chapman (1865) 19 C.B. (N.S.)
563; Pirie v Middle Dock Co (1981) 4 Asp. M.L.C. 388.

89 Williams, 240.
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company to directly cover general average contributions up to a certain amount.
These clauses accelerate the collection process, particularly for low-value
contributions, and reduce uncertainty between the parties.90

Turkish law recognizes the insurer as a natural party to the general average
process and assigns the insurer an active role in the stages of making, objecting
to, and applying the dispatch in accordance with Articles 1278 and others of the
TCC. However, there may also be cases where the general average contribution
cannot be covered by the insurance system. In particular, if the carrier’s negligent
act caused the general average situation and this negligence is actionable under
Rule D of the YAR, the carrier will legally lose its right to a contribution.

In practice, cargo insurers often undertake to meet their contribution obligations
without waiting for the finalization of the general average, and this commitment
takes the form of special guarantee documents called ‘General Average
Guarantee’. However, in the event of fault, even a guarantee provided by the
cargo insurer (General Average Guarantee) may not automatically establish the
legal validity of the contribution right. This is because such guarantees, while
bound by the wording of the text, do not extend the contractual liability regime
between the parties; they merely contain a payment commitment within the
framework of the existing legal situation.

Indeed in the case of The BSLE Sunrise,” the guarantee provided by the cargo
insurer, which states that the contribution will only be paid if it is ‘due properly’
(in accordance with the rules or valid), resulted in the carrier being unable to
receive the contribution on the grounds that the carrier was at fault and therefore
the right to receive the general average contribution was not legally valid.

At this point, Club Insurance comes into play as a complementary structure. P&I
Clubs can cover the resulting damages under certain conditions when they cannot
collect the members’ general average contribution due to their own fault.”® For
example, this matter is explicitly regulated in Article 3.14 of The Standard Club

% For example, see. Institute Hull Clauses 2003, m. 40; BIMCO General Average Absorption
Clause 2018.

%V Navalmar UK Ltd v Ergo Versicherung AG (The BSLE Sunrise) [20191 EWHC 2860 (Comm).

92 Steven J. Hazelwood ve David Semark, P&I Clubs: Law and Practice (4th edn, Informa 2010)
para 10.206.
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rules under the heading ‘unrecoverable general average contributions’.”® The
scope of the security may vary from club to club, but it is generally subject to
certain conditions. Indeed, pursuant to the same article, if the transport contract
does not include an exemption clause as provided for in Article IV(2)(a) of the
Hague or Hague-Visby Rules or a clause of a similar nature, the club may not
cover all or part of the non-compensable contribution.

Similarly, the Rules published by the Steamship Mutual Club state that situations
where the right to contribution becomes legally invalid due to the fault of the
contributor are covered by the club’s insurance.” However, this coverage is not
absolute. P&I clubs thoroughly assess the nature of the incident, the carrier’s
conduct, the applicability of the YAR, and the membership conditions before
covering the contribution gap. In cases where the carrier’s intentional negligence
or gross negligence is involved, the club may refuse to provide coverage.

Ultimately, if the carrier is deprived of their share of general average contribution
due to circumstances arising from their own fault, all or part of the resulting
damages may be covered under P&I club insurance under certain conditions.
This mechanism does not aim to eliminate fault-based liability in the general
average system, but rather to mitigate the severe economic consequences that
may arise for the parties by preserving the institutional balance of the system.
However, in each specific case, the content of the club insurance policy, the legal
nature of the event causing the loss of the right to contribute, and the contractual
arrangements between the parties must be carefully evaluated together.

While the main focus of this article is the concept of ‘fault’, another important
issue that must be addressed within the scope of club insurance is the situation
where the shipowner’s share of the general average contribution exceeds the
vessel’s insurance value. In other words, if the general average contribution
determined by the dispatcher and falling to the shipowner’s share exceeds the
fixed insurance value stipulated in the vessel insurance policy, the excess amount
must be covered directly by the shipowner.

93 Standard Club (2022), ’Standard Club P&I Rule Book 2022/23’ <https://www.standard-
club.com/fileadmin/uploads/standardclub/Documents/Import/publications/rules/2022/SC_PI
Rules 2022-23 AD 20220208.pdf> accessed 10 June 2025.

% Steamship Mutual (2025), ’Steamship Mutual P&I Rules 2025 London Class’ Kural 25
Cargo’s Proportion of General Average.
<https://www.steamshipmutual.com/sites/default/files/medialibrary/files/3695%20Steamship
%20Rule%20Book%20London%202025_0.pdf> accessed 10 June 2025.



DOGAN 213

In such cases, P&I clubs can step in and cover contribution gaps, referred to as
‘excess general average contribution’ or ‘ship’s proportion of general average’,
within certain limitations. Indeed, Article 3.15 of The Standard Club rules covers
amounts exceeding the portion covered by the vessel insurance under certain
conditions.”

CONCLUSION

The general average system, as one of the most fundamental and unique
structures of maritime commercial law, ensures that the risks inherent in
maritime transport are shared fairly and equitably. This article examines the
concept of fault, one of the most critical elements of the general average system,
in detail within the framework of Article D of the York-Antwerp Rules,
presenting it at both a conceptual and practical level.

The study found that the Turkish, British, and American legal systems address
the relationship between general average and fault in different ways. In this
context, the general practices and approaches of the relevant legal systems
regarding general average and fault were examined comparatively.

The main emphasis of the study is that the effect of fault on contribution liability
in general average is not merely a question of its existence or absence but must
be assessed based on whether there is a legally actionable fault. This approach
highlights the delicate balance between the principle of not considering fault
during the dispatch phase under Rule D and the protection of defense rights based
on fault during the performance phase. Thus, while the calculation of the
contribution obligation aims for an objective and equitable distribution, the legal
consequences of fault remain decisive during the payment phase. This two-stage
approach ensures that the general average regime operates in harmony with
commercial realities and legal technique.

Particularly in cases where the carrier requests a contribution, the re-emergence
of fault during the performance phase is also of great importance in terms of
insurance relationships. The fact that P&I clubs cover carriers whose
contribution rights are limited due to fault under certain conditions is one of the
elements that strengthens the insurance aspect of the general average regime.
However, this protection is not absolute and depends on concrete conditions such
as the scope of the policy and the degree of fault. Thus, general average becomes

9 Standard Club.
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a multi-layered structure where natural law, freedom of contract, insurance
practices, and commercial balance principles intersect, rather than merely a
technical calculation.

Consequently, discussions of fault under the general average regime must be
comprehensively addressed, considering the specific circumstances and legal
nature of the concrete case. The actionability of fault should be accepted as the
fundamental criterion in terms of the sharing of contribution obligations and the
rights of the parties, while valid exemption provisions should be decisive on the
contribution claims of the party at fault.
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