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Devletlerin farkli uygulamalar1 sebebiyle kurtarma iicretinin miisterek avarya olarak
kabul edilmesi ancak 1974 York Anvers Kurallarinda (YAK) diizenlenebilmistir. 1974
YAK Kural VI ile kurtarma ficreti, miisterek avarya olarak kabul edilmistir. 2004
YAK’da radikal bir degisiklige gidilmis ve kurtarma ticreti, kural olarak, miisterek
avarya disinda birakilmistir. 2016 tarihli YAK’ta ise kurtarma iicretinin konusunda
yeniden kapsamli bir degisiklige gidilmistir. Yapilan degisiklikle 2004 YAK Kural
VI’daki ilkeden vazgegilmis ve kurtarma iicretinin miisterek avarya garamesine girmesi
belli durumlarin varligina baglanmistir. Bu kapsamda ¢alismada 2016 YAK Kural VI’da

yapilan degisiklikler incelenerek, kurtarma miisterek avaryasinin sartlari agiklanmaya
calistlmistir.
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ABSTRACT

Due to the different practices of the States, the salvage reward could be regulated in Rule
VI of the 1974 York-Antwerp Rules (YAR). Thus, the salvage fee was accepted as
general average. However, a radical change was made in the 2004 YAR. As a rule,
salvage rewards were excluded from general average. In the 2016 YAR, a comprehensive
change was made to the subject of the salvage rewards. With the amendment, Rule VI of
the 2004 YAR has been abandoned. The inclusion of salvage fees in general average has
been made dependent on the existence of certain circumstances. In this study, Rule VI
of the 2016 YAR were examined and explained.

Keywords: *Salvage *Salvage Rewards *General Average *York-Antwerp Rules *Rule
VI

GIRIS

Genel anlamda gemi, yiik ve navlunun, onlar birlikte tehdit eden bir tehlikeden
korunmasi amaciyla yapilan olaganiistii harcamalarin paylastirilmasini ifade
eden miisterek avarya (general average'), deniz ticareti hukukunun en kokli
ilkelerinden birisidir. Ilke, denizde seyriisefer eden gemi ile gemide bulunanlarm
kader birligi yaptig1 temeline dayanir.> Buna gére, ortak bir tehlikeden korunmak
amaciyla yapilan bir fedakérlik veya harcama, aslinda, gemi ve gemide
bulunanlarin hepsinin selametine yoneliktir. Dolayistyla yapilan bu fedakarhk

ve harcamalar, tehlikeden korunan bu degerlerin malikleri tarafindan
paylagilmalidir.?

' Arseven, Wiistenddfter’e atfen avarya (average) kelimesinin kokenin Arapga oldugu ve “avar”

kelimesinden geldiginin iddia edildigini bildirmektedir. Haydar Arseven, Miisterek Avaryalar
(B. 1, Mentes Kitapevi 1961) 1. Bununla birlikte average kelimesinin ilk ¢ag diizenlemelerinde
kullanilan ve kisinin sahip oldugu esya ve malvarlif1 anlaminda olan “avere” kelimesinden
geldigi yoniinde bkz. Charles McArthur, The Contract of Marine Insurance (B. 1, Stevens and
Sons 1885) 151. Tiirk Hukukunda 1864 tarihli Kanunname-i Humayun-1 Ticaret-i Bahriye’nin
Onikinci Fasil’in baglig1 “Avaryalar Ya’'ni Hasart-1 Bahriyye Hakkindadir” olmasina ragmen
Kanunda miisterek avarya terimi yerine “hasarat-1 bahriye” terimi kullanilmistir. Kanun i¢in
bkz. Fikri Giirzumar, Tekin Giirzumar ve A. Himmet Berki, Kanunname-i Ticaret ve Zeyilleri
(B. 1, Banka ve Ticaret Hukuku Arastirma Enstitiisii 1962) 203. Cumhuriyet donemi ticaret
kanunlarinda ise istisnasiz “avarya” terimi tercih edilmis; miisterek avaryanin karsilig1 olarak
1929 tarihli Ticaret Kanununda “biiyiik avarya” ifadesi kullanilmistir. Bkz. Ali Kemal, Deniz
Ticareti Hukuku (B. 1, Istanbul Universitesi Hukuku Talebesi Cemiyeti Nesriyat1 1934) 218.
2 Biilent Sozer, Deniz Ticareti Hukuku IT (B. 1, Vedat Kitapgilik 2016) 7.
Kavram i¢in bkz. Albert Wahl (¢cev. Kazim Berker), Deniz Ticaret Hukuku, Nazari ve Ameli
(B. 1, Yeni Cezaevi Basimevi 1948) 253; Arseven, 30; Fahiman Tekil, Tiirk Hukukunda
Musterek Avarya (B. 1, Kurtulmus Matbaa51 1965) 33; Ergon Cetingil, Rayegan Kender ve
Samim Unan, Musterek Avarya Hukuku (B. 1, On Iki Levha Yaymcilik 2011) 3; Sézer, 7;
Emine Yazicioglu, Kender- Cetingil Deniz Ticareti Hukuku (B. 17, Filiz Kitapevi 2022) 453;
Julian H. S. Cook ve R. Richard Cornah, General Average and York-Antwerp Rules (B. 13,
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Temelleri tarih 6ncesi déneme uzanan® miisterek avarya ile ilgili uyusmazliklar
onceleri ulusal kanunlara gore gore coziimlenmistir. Deniz ticaretindeki
gelismelere bagh olarak gemi ebatlarinin bilylimesi, tagman ytikiin ¢esitlenmesi
ve sigorta sisteminin yayginlagmasiyla birlikte, hangi fedakarliklarin misterek
avarya sayilacagi ve Ozellikle yapilan bu olaganiistii harcamalarin taraflar
arasinda nasil paylastirilacagi dnemli sorun olarak ortaya ¢ikmistir.” Devletlerin
farkl1 uygulamalar1 konu hakkinda uluslararasi diizeyde yeknesak kullarin
olusturulmasi ihtiyacinit dogurmus; York-Anvers Kurallari (York-Antwerp Rules
- YAK) olarak adlandirilan ilke ve kurallar kabul edilmistir.°®

YAK hukuki anlamda bir uluslararasi sézlesme niteliginde degildir.” YAK’a
taraf olunmadig1 gibi konigsmento ya da carter parti gibi navlun sézlesmesini ispat
eden belgelerde taraflarca atifta bulunulmadik¢a resmi bir baglayiciligi da

Sweet and Maxwell 2008) 43; N. Geoffrey Hudson ve Michael Harvey, The York-Antwerp
Rules: The Principles and Practice of General Average Adjustment (B. 4, Informa Law 2018)
3; Francis Rose, General Average, Law and Practice (B. 3, Informa Law 2017) 1; Jolien Kruit,
General Average, Legal Basis and Applicable Law (B. 1, Paris Legal Publishers 2017) 23.

4 Miisterek avaryaya iliskin ilk kurallarin Rodos Kanunlarina kadar geriye uzandigi ve Roma
Hukuku vasitasiyla diinyaya yayildigi bilinmektedir. Ortagag sehir kanunlariyla gelisen
miisterek avaryaya iliskin kurallar, Onsekizinci Yiizyill kanunlastirma doneminde ulusal
kanunlara der¢ edilmistir. Tarihsel siire¢ i¢in genel olarak bkz. Sami Okay, ‘Miisterek Avarya
Hukukunun Kisa Bir Tarihgesi’ (1959) 24(1-4) Istanbul Universitesi Hukuk Fakiiltesi Dergisi,
289; Arseven, 20; Turgut Kalpsiiz, Deniz Ticareti Hukuku, Giris - Gemi, C. 1 (B. 1, Banka ve
Ticaret Hukuku Arastirma Enstitiisti 1971) 33; Didem Algantiirk-Light, York Anvers Kurallar:
2004 Miisterek Avarya (B. 2, Arikan Yaymcilik 2006) 3; Cetingil, Kender ve Unan, 7; Sozer,
48; James J. Donavan, ‘The Doctrine Of General Average - Historical Development And
Present Application” (1975) 42(2) Insurance Counsel Journal 251, 251; Cook ve Cornah, 43;
Hudson ve Harvey, 3; Kruit, 21.

Arseven, 13.

¢ Miisterek avarya ile ilgili kurallarin yeknesaklagmasi amaciyla Uluslar Hukukunun Reformu
ve Kodifikasyonu Dernegi (The Association for the Reform and Codification of the Law of
Nations) 1864 yilinda York (Ingiltere), 1877 yilinda ise Antwerp (Belgika)’de konferanslar
diizenlemistir. Konferanslarda kabul edilen kurallar, daha sonra, York-Antwerp Rules olarak
adlandirilmistir. 1890 yilinda Liverpool’da diizenlenen konferansta ise 1890 YAK olarak
adlandirilan kurallar kabul edilmistir. Ayrintili bilgi i¢in bkz. Ernest W. Cangdon, General
Average: Principles and Practice in the United States of America (Voorhis and Co., 1913) 49;
Algantiirk-Light, 7; Cetingil, Kender ve Unan, 11.

7 Kerim Atamer, ‘Miisterek Avarya’, Kerim Atamer ve Ciineyt Siizel (editdrler.), Yeni Deniz
Ticareti Hukuku 'nun Kaynaklari, C T (B. 1, On Iki Levha Yaymncilik 2013) 355; Kruit, 56.
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yoktur. Taraflarm 6nceden sozlesmeye derc edecekleri bir hiikiimle® veya
sonradan uzlasarak YAK’m uygulanmasini kabul etmeleri miimkiindiir.’

Gilinlimiizde YAK, Uluslararast Denizcilik Komitesi (Comite Maritime
International - CMI) tarafindan hazirlanmakta ve uygulamanin ihtiyacina gore
belirli araliklarla revize edilmektedir. En son kural, 2016 YAK adiyla
uygulamanin kullanimma sunulmustur.'® 2016 YAK ile 2004 YAK ’ta bir takim
degisikliklere gidilmistir.'" Bu degisikliklerden birisi de kurtarma {icretinin
miisterek avarya garamesine dahil edilmesine iliskin “Kurtarma Ucreti (Salvage
Remuneration) baglikli Kural VI’daki yeni diizenlemedir.

Aslinda Devletlerin  kurtarma miisterek avaryas1 konusundaki farkli
uygulamalar1'? sebebiyle, kurtarma iicretinin miisterek avarya olarak kabul
edilmesi, YAK m tarihsel siireci i¢cinde en ¢ok tartisilan ve degisiklige ugrayan
konulardan birisi olmugtur. Nitekim kurtarma, miisterek avaryanin en tipik
orneklerinden birisi'® olmasina ragmen, kurtarma iicreti ancak 1974 YAK ile
kurallara eklenebilmistir.

1974 YAK Kural VI’da ortak deniz sergilizestine dahil varliklarin tehlikeden
korunmasi amaciyla yiiriitiilmesi sartiyla taraflarin, sdzlesme veya bagka bir

Ornegin uygulamada Gencon olarak kisaltilan Standart Genel Carter Sozlesmeleri (Uniform
General Charter)’nden Gencon 1994 Kloz 12 ve Gencon 2022 Kloz 29’de aksi
kararlastirllmadik¢a (22 nolu kutucuk), miisterek avarya paylastirmasinin YAK’a gore
yapilacagi diizenlenmektedir. 1956 tarihli TTK Dénemindeki uygulama i¢in bkz. Kerem Ertan,
‘Uluslararas1 Hukuk ve Miisterek Avarya’ (2003) 1(5) Legal Hukuk Dergisi 1119, 1122.

TTK’nimn 1273/I maddesinde ise farkli bir ¢dziim getirilmistir. Buna gore taraflarca bagka bir
husus kararlastirilmamis oldugu takdirde, miisterek avarya garamesi, Tiirk¢e’ye c¢evrilip
yayimlanmis olan en son tarihli York-Anvers Kurallarmma tabidir. S6z konusu hiikmiin
yabancilik unsuru tastyan uyusmazliklarda hukuki anlamda baglama kurali niteliginde
olmadig1 hususunda bkz. Sinan Can Konyali, ‘Miisterek Avarya Uyusmazliklarinda Kanunlar
Ihtilafi Meseleleri’ (2024) 7(1) DEHUKAM 85, 108.

102016 YAK igin bkz. ‘York-Antwerp Rules (YAR)’, <https://comitemaritime.org/work/york-
antwerp-rules-yar/> s.e.t. 30.05.2025; Resmi Tiirk¢e metin i¢in bkz. RG 19.02.2019/30691.

11994 ve 2004 tarihli YAK ile 2016 YAK’da yapilan ekleme ve gikartmalar1 gosteren
karsilagtirmali tablo i¢in bkz. ‘York-Antwerp Rules 2016’ <https://comitemaritime.org/wp-
content/uploads/2018/06/2016-Y ork-Antwerp-Rules-Tabular-Format-Draft.pdf> s.et. 30
May1s 2025. 2016 YAK ile getirilen degisikler i¢in ayrica bkz. Biilent Sozer, ‘2016 York-
Anvers Kurallarr® (2018) 1(1) DEHUKAMDER 77.

Ergon A. Cetingil, ‘Kurtarma Miisterek Avaryas1’, Rayegan Kender ve Samim Unan, Prof. Dr.
Tahir Caga’'nin Anisina Armagan (B. 1, Beta Yaymlar1 2000) 139.

13 Cook ve Cornah, 282; Sozer, s. 190; Micheal D. Harvey, ‘The York-Antwerp Rules 2016 from

the Perspective of the Average Adjuster’ (2016) 22(1) The Journal of International Maritime
Law 447, 448; Kruit, 22.



TOPSOY 501

sebeple 6demek zorunda kaldiklar1 kurtarma ticreti, ilk kez, miisterek avarya
olarak kabul edilmistir. 1989 yilinda Uluslararas1 Kurtarma Sozlesmesi
(International Convention on Salvage - 1989 Kurtarma Sozlesmesi) nin '* kabul
edilmesi tizerine ise 1990 yilinda kurala iki yeni paragraf eklenmistir. 1974 YAK
Kural VI, 1990 yilindaki degistirilmis haliyle, 1994 YAK Kural VI’da aynen
korunmustur.

2004 YAK Kurak VI'da ise radikal bir degisiklige gidilerek kurtarma iicreti,
kural olarak, miisterek avarya disinda birakilmistir.'” Yalmzca taraflardan
birisinin, diger tarafa diisen kurtarma {icretini ddemek zorunda kalmasi halinde,
Odenen bu istirak payinin borg olarak kaydedilecegi kabul edilmistir.

2016 tarihli YAK’ta ise kurtarma iicretinin konusunda yeniden kapsamli bir
degisiklige gidilmistir. Yapilan degisiklikle 2004 YAK Kural VI’daki ilkeden
vazgecilerek, kurtarma ticretinin miisterek avarya olarak kabul edilmesi belli
sartlarin varligia baglanmustir.

Bilindigi tizere Tiirk Ticaret Kanunu (TTK)’nun 1273/ maddesinde taraflarca
bagka bir husus kararlagtirllmamis oldugu takdirde, miisterek avarya
garamesinin, Tiirk¢e’ye ¢evrilip yayimlanmis olan en son tarihli YAK’a tabi
oldugu diizenlenmistir. 2016 tarihli YAK, 19.02.2019 tarihinde Tiirk¢e’ye
cevrilerek  Resmi  Gazete’de  yaymmlanmustir.'®  Taraflar  aksini
kararlastirmadikga, miisterek avarya garamesi 2016 YAK a tabi olacagindan,'’
Kurallar ile getirilen degisikliklerin bilinmesi Tiirk Hukuku bakimidan énemli
hale gelmistir. Bu kapsamda caligmada 2016 YAK Kural VI’da yapilan
degisiklikler incelenerek, kurtarma miisterek avaryasinin sartlart agiklanmaya
caligilmistir.

Sozlesme 28 Nisan 1989 tarihinde kabul edilmis, 14 Temmuz 1996 tarihinde ise yiirtirlige
girmistir. Tlrkiye 27 Haziran 2015 tarihinde Sozlesmeye taraf olmustur. S6zlesmenin resmi
Tiirk¢e metni i¢in bkz. RG 24.05.2014/290009.

Jonathan Gilman, Robert Merkin, Claire Blanchard ve Mark Templeman, Arnould: Law of
Marine Insurance and Average (B. 18, Sweet and Maxwell 2013) 1357; Mehtap Civir-Engin,
‘Miisterek Avaryanin Tanimi, Unsurlar1 ve Cesitleri’ (2010) 8(85) Legal Hukuk Dergisi 111,
119.

16" RG 19.02.2029/30691.

17" Ayrica bkz. Atamer, 355; Nil Kula, ‘Tiirk Ticaret Kanunu ile York Anvers 2016 Kurallart
Uyarinca Miisterek Avaryaya Uygulanacak Hiikiimlerin Degerlendirilmesi ve Ozellikle
“Zamanagtmi” Hususu’ (2019) 27(3) Selguk Universitesi Hukuk Fakiiltesi Dergisi 727, 729.
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I. KURTARMA UCRETI VE YAK

Kurtarma miisterek avaryasit konusunda uluslararas1 uygulamada yeknesaklik
yoktur."® ABD’de gemi ve yiikii birlikte tehdit eden ortak tehlikeden
kaginilmasina y&nelik kurtarma masraflart miisterek avaryaya dahil edilirken;'’
Ingiltere’de adi sorumluluk ilkesi*® uyarinca kurtarma iicreti daima miisterek
avarya kapsam disinda tutulmustur.?! Hollanda, Ispanya ve Fransa gibi bazi
Kit’a Avrupast tilkelerinde ise kurtarma iicretinin bor¢lusunun donatan olmasi
sebebiyle, kurtarma iicretinin, miisterek avarya garamesi olarak taraflar arasinda
paylasildigi; hatta 1965 yilinda Uluslararast Avrupali Dispecciler Birligi Genel
Kurulu (4ssociation Internationale des Dispatcheurs Européens - AIDE) nun,
hakem veya mahkemece belirlenen kurtarma iicretinin gemi, navlun ve yiike
paylastirilmasi halinde, dispeggilerin, miisterek avarya garamesinde gercek
deger temelinde baska bir paylastirma belirleyebileceklerini kabul ettigi
bildirilmektedir.**

Devletlerin bu farkli uygulamalar1 sebebiyle, gemi ve esyay:1 birlikte tehdit
tehlikeye yonelik de olsa kurtarma ticretinin miisterek avarya olarak kabul
edilmesine yonelik yeknesak kuralin kabul edilmesi 1974 Y AK’a kadar miimkiin
olmamustir.?

1. 1974 YAK

1974 YAK, 1890 tarihinde YAK olarak adlandirilan ve 1950 YAK’m yerine
kabul edilen kurallarin dordiinciisiidiir. Kurallarin hazirlanmasina yonelik
caligmalara, 1966 yilinda Uluslararas1 Deniz Sigortacilan Birligi (International

Cetingil, ‘Kurtarma Miisterek Avaryast’, 139.

McArthur, 161. Buna karsin Yazar, yalnizca gemi veya yiikii tehdit eden tehlikenin bertaraf
edilmesi i¢in yapilan kurtarma masraflarinin miisterek avaryaya dahil olmadigimi
belirtmektedir.

Ingiltere’de kurtarma sozlesmesi donatan tarafindan yapilmis olsa da kurtarma iicretinden
dogan sorumluluk kurtarilan degerlere gore bir oranlama yapilarak hesaplanmaktadir.
Dolayisiyla tek bir kurtarma iicreti hesaplanmis olsa da iicret kurtarilan degerler arasinda
paylastirilmaktadir. Bkz. Hudson ve Harvey, 115.

Ingiltere’deki bu uygulamanin gerekcesi olarak, kurtarma sozlesmesi olup olmadigma
bakilmaksizin, donatanin kurtarma iicretinin yalnizca gemi ve navluna diisen kismindan
sorumlu olmas: gosterilmektedir. Ayrintili bilgi i¢in bkz. Cook ve Cornah, 282.

Hudson ve Harvey, 116.

Cetingil, 1890 yilindaki Liverpool Konferansi’nda Ingiliz Miisterek Avarya Dispecgileri
Birliginin (British Association of Average Adjusters) kurtarmaya iliskin bir kuralin YAK’a
eklenmesi yonde bir girisiminde bulundugunu ancak bagarili olamadigini bildirmektedir.
Cetingil, ‘Kurtarma Miisterek Avaryast’, 139.

20

21

22

23
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Union of Marine Insures - ITUMI)’nin girisimleriyle baslanmistir. Konuyu
giindemine alan** CMI, bu amagla bir anket hazirlayarak iiyelerin goriislerini
almis; gelen cevaplar dikkate alarak hazirlanan tasariy1r 1974 tarihli Hamburg
Konferansi’nda {iyelerin onayma sunmustur.

Konferansa sunulan taslakta, 1950 tarihli YAK’1in “Yelkenlerin Zorlanmasi:
Yelkenlerin Zarar1 ve Hasar1” bagliklt Kural VI tamamen metinden ¢ikarilarak,
yerine® ortak deniz sergiizestine atilan varliklarin tehlikeden korunmasina
yonelik kurtarma faaliyetlerinde iistlenilen yiikiimliiliklerin toplamimnin
miisterek avarya olarak kabul edilmesi dnerilmistir.*

Konferans siirecinde “ylikiimliiliiklerin toplami (the aggregate of the liabilities)”
ifadesi, kurtaranin sorumlulugu ile baglantis1 varmis gibi yanlis yorumlamaya
yol acacak nitelikte olmasi sebebiyle metinden ¢ikarilarak, kuralin basina
“taraflarca yapilan harcamalar (expenditure incurred by the parties)” ifadesi
eklenmigtir. Yine ifadenin daha anlagilir olmas1 amaciyla olsa gerek, “deniz
hukuku kurallar1 veya bir sézlesme uyarinca” ifadesi, “bir kurtarma sézlesmesi
veya bagka bir sebeple olsun (whether under contract or otherwise” seklinde
degistirilmistir.>” Yeni metin 1974 YAK Kural VI olarak kabul edilmistir.

1974 YAK Kural VI’da kurtarma iicretinin miisterek avarya olarak kabul
edilmesi gemi, navlun ve yiikii tehdit eden ortak tehlikenin varligi sartina
baglanmistir.”® Yalnizca gemiyi veya yiikii tehdit eden tehlikeden korunmasina
yonelik kurtarma masraflari, miisterek avarya disinda birakilmistir.”> Kurtarma

24 Konunun ilk olarak, 1968 yilinda, Birlesmis Milletler Ticaret ve Kalkinma Orgiitii (United
Nations Conference on Trade and Development - UNCTAD)’1n giindemine alindif1, ancak
CMI'nin UNCTAD’1n kisa siirede sonuca ulagamayacag: diisiincesiyle bu gorevi iistlendigi
bildirilmektedir. Ergon Cetingil, ‘Miisterek Avaryada Yeni Diizenleme 1974 York-Anvers
Kurallari’ (1982) 11(4) BATIDER 37, 37.

1890 YAK ’tan itibaren ayni diizendeki siranin miimkiin oldugunca korunmasi amaciyla yeni
kuralin, Kural VI’ya eklenmesine karar verilmistir. Comite Maritime International,
Documentation 1974 I (Yearbook, 1974-I) 68.

26 CMI, Yearbookl1974-1, 68.

27" Hudson ve Harvey, 108.

281994 YAK déneminde (dolayisiyla 1974 YAK Kural VI kapsaminda) donatan tarafindan
alinan karar {izerine yiiriitiilen kurtarma faaliyetinin miisterek avarya teskil edip etmeyecegi
konusundaki degerlendirme icin bkz. Samim Unan, ‘U¢ Giincel Deniz Hukuku Sorunu’
Rayegan Kender ve Samim Unan, Prof. Dr. Tahir Caga’mn Amsina Armagan (B. 1, Beta
Yayinlar1 2000) 639, 647.

Cetingil’in de ifade ettigi iizere, bu ifade olmasayd: dahi Kural A uyarinca ortak deniz
sergiizestine atilan degerleri birlikte tehdit eden bir tehlikenin varlifi gerekecekti. Cetingil,
‘Kurtarma Miisterek Avaryast’, 142.

25

29
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miisterek avaryasindan bahsedilebilmesi i¢in kurtarma faaliyeti sonunda faydal
bir netice elde edilmis; kurtarma faaliyeti ve masraflar1 da makul olmalidir. Buna
karsin kurtarma faaliyetinin bir sozlesme veya kanun ya da idari sebebe
dayanmasinin bir 6nemi yoktur .*°

2. 1990 Degisikligi ve 1994 YAK

1974 YAK Kural C’de yalnizca miisterek avarya hareketinin dogrudan sonucu
olan zarar, hasar veya masraflarin miisterek avarya olarak kabul edilecegi
belirtilmis®' olmasma ragmen, 1989 Kurtarma Sozlesmesi’nin 13/I-b
maddesinde, c¢evrenin kirlenmesinin dnlenmesi veya azaltilmasi konusundaki
beceri ve ¢abanin kurtarma iicretinin belirlenmesinde dikkate alinacagi
diizenlenmistir. Yine 1989 Kurtarma S6zlesmesi’nin 14. maddesinde no cure no
pay ilkesine’® bir istisna getirilerek,*> kurtaranlara, faydali netice elde
edilememis olsa da, ¢evre tehdidi olusturan gemi veya egyaya yonelik kurtarma
faaliyetlerinde yaptig1 giderleri, 6zel tazminat (special compensation®* olarak
isteme hakk: verilmistir.

1974 YAK’tan sonra kabul edilen 1989 Kurtarma Sozlesmesi’yle getirilen bu
yenilikler, 1974 YAK Kural C uyarinca Kural VI’'min yeniden gdzden
gegirilmesini zorunlu kilmistir. Bu kapsamda CMI’nin Haziran 1990 tarihli Paris

30 Ayrintihi bilgi i¢in bkz. Cetingil, ‘Kurtarma Miisterek Avaryast’, 144 vd.

31 Bu kural, tim YAK larm Kural C’sinde bulunan genel bir kuraldir. 1994 YAK ’tan itibaren
Kural C’ye ¢evre zararlarinin miisterek avarya sayilmayacagina iliskin ikinci bir fikra
eklenmistir.

Faydal1 sonug yoksa kurtarma {icreti de yoktur seklinde Tiirkge’ye cevrilen no cure no pay
ilkesi, kurtarma ticretine hak kazanilmasi i¢in kurtarma sonunda faydali bir sonucun elde
edilmesini ifade eder. Ayrmntihi bilgi icin bkz. Ismail Demir, 1989 Londra Konvansiyonu
Cercevesinde Kurtarma (B. 1, Turhan Kitapevi 2010) 178; Halil Emre Giirler, Deniz Ticareti
Hukukunda Kurtarma Ucreti (B. 1, Segkin Yaymlar1 2012) 190.

Fahiman Tekil, ‘Deniz Kazalar1 Deniz Kirlenmesi ve Deniz Sigorta Hukuku ile Ilgili Bazi
Sorunlar’, Rayegan Kender ve Samim Unan, Prof. Dr. Tahir Caga 'nin Anisina Armagan (B.
1, Beta Yaynlar1 2000) 509.

Ozel tazminat (special compensation), ¢evre zarari tehdidi olusturan bir arag veya onun
icindeki esya i¢in kurtarma faaliyetinde bulunulmasina ragmen hi¢ veya en azindan yapilan
giderleri karsilayacak bir kurtarma {icretine hak kazanilamamasi1 durumunda, kurtaranlara,
yapmis oldugu giderleri isteme hakki veren 6zel bir tazminat sistemidir. Kavram hakkinda
ayrintil bilgi i¢in bkz. Demir, Kurtarma, 203; Nazh Selek, 6102 Tiirk Ticaret Kanunu 'nda
Denizde Kurtarma Hizmetleri (B. 1, On Iki Levha Yayinlar1 2015) 79; Giirler, 152.
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Konferansi’nda, bir takim kiigiik degisikler’> yapilarak, Kural VI’'min mevcut
hiikmii (a) fikrasi olarak numaralandirilarak, kurala iki yeni paragraf eklenmistir.

1974 Kural VI-a olarak yeniden diizenlenen mevcut kurala eklenen yeni
paragrafta, 1989 Kurtarma So6zlesmesinin 13/I-b maddesindeki ¢evreye
gelebilecek zarar Onlemeye veya azaltmaya yonelik beceri ve ¢aba dikkate
alinarak hesaplanan kurtarma {icretinin miisterek avarya garamesine girdigi
kabul edilmistir.*® Kural VI-b olarak eklenen yeni hiikiimde ise 1989 Kurtarma
Sozlesmesinin 14. maddesi uyarinca 6denecek 6zel tazminat, miisterek avarya
paylastirilmasimnin disinda tutulmustur.®’

1994 YAK’1n goriisiildiigli CMI'nin 3-7 Ekim 1994 tarihleri arasindaki Sidney
Konferansi’'nda®® ise Kural VI’da herhangi bir degisiklik yapilmamis; 1990
tarihli degisik metin, 1994 YAK Kural VI olarak kabul edilmistir.*’

3.2004 YAK

1996 yilindan itibaren oOzellikle Uluslararasi Deniz Sigortacilar1 Birligi
(International Union of Marine Insures - IUMI)’nin 1994 YAK Kural VI’nin
miisterek avarya paylasgiminda adaletsizlige yol actig itiraz1 ile baglayan siire¢
sonrasinda CMI, kurtarma miisterek avaryasini tekrar giindemine almistir.** Bu

35 Kurtarma icretinin ancak ortak deniz sergiizestine atilan degerleri birlikte tehdit eden

tehlikeden korunmasina sartryla miisterek avaryaya dahil olacaginin vurgulanmasi amaciyla
olsa gerek “fo the extent” ifadesi “provided’, “undertaken” ise “carried out” kelimesi ile
degistirilmistir.
1974 YAK Kural A’da yalnizca ortak deniz serglizestine atilan degerleri birlikte tehdit eden
tehlikeden korunmasi amaciyla bilerek yapilan olaganiistii fedakarliklar miisterek avarya
olarak kabul edilmistir. Cevre zararinin 6nlenmesi ve azaltilmasimin ise bu kapsamda bir
fedakarlik olmadigi tartigmasizdir. Bu sebeple Cetingil 1974 Kural VI’da yapilan bu
degisikligin ¢evrenin korunmasina verilen 6nemin bir sonucu oldugunu diisiinmektedir.
Cetingil, ‘Kurtarma Miisterek Avaryast’, 153.
Degisikliklere iligkin ayrintili bilgi i¢in bkz. Cetingil, ‘Kurtarma Miisterek Avaryast’, 155.
31994 YAK siireci hakkinda ayrintili bilgi i¢in bkz. N. Geoffrey Hudson, ‘The York-Antwerp
Rules: Background to the Changes of 1994° (1996) 27(3) Journal of Maritime Law and
Commerce 469; Hudson ve Harvey, 13; Algantiirk-Light, 45.
391994 YAK degisiklik 6zeti ve metin igin bkz. Comite Maritime International, Yearbook 1994
Annuuaire (Sydney II) 134; Ayrica Bkz. Selim Ataergin, ‘Genel Avarya ve York-Antwerp
Kurallar1 / 1994 Degisiklikleri:> (1995) 9(1) Marmara Universitesi Hukuk Arastirmalari
Dergisi 378.
Cook ve Cornah, 63. Kurtarma miisterek avaryasinin kabul edildigi 2004 YAK o6ncesinde de
yiik ilgililerinin, kurtarma iicretinden dolay1 ayr1 ayr1 sorumlu oldugu kurtarmalarin, haksizlik
yaratmas1 ve garame borcunu artirdig1 gerekgesiyle miisterek avarya kapsami disinda tutmaya
calistiklar1 bildirilmektedir. Harvey, 448.
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kapsamda CMI, 1994 YAK’m degistirilmesine yonelik goriislerin alinmasi
amactyla bir anket hazirlamigtir. Anketin 4. maddesinde, 6zetle, kurtarma
iicretinden dolay1 bir kisim Devletin miiteselsil; bazilarinin ise adi sorumluluk
ilkesini kabul ettiklerine isaret edilerek, gemi ve yiikiin birlikte kurtarildigi ancak
kurtarma ticretinden dolay1 donatan ve yiik sahiplerinin ayr1 ayri sorumlu oldugu
hallerde, 6denen kurtarma {icretinin miisterek avaryaya dahil edilmesi goriistinii
destekleyip desteklemedikleri sorulmustur.*!

CMI’m 18-20 Eyliil 2000 tarihlerinde Toledo (Ispanya)’da gerceklestirilen
kolokyumda, IUMI tarafindan 1994 YAK’n degistirilme ihtiyaci ile yapilmasi
istenilen degisikliklere igceren bir rapor sunulmustur. Ememonn Magee
tarafindan hazirlanan “Misterek Avarya Reformu - [UMI’nin Konumu (General
Average Reform - The IUMI Position)” baslikli Raporda, 1994 YAK’m
degistirilmesine yonelik ihtiyac agiklanmustir.*> Rapora eklenen IUMI Miisterek
Avarya Taslagi Calisma Grubunca hazirlanan “Miisterek Avarya: Nasil bir
Degisiklik Olmalidir (General Average How Should it be Changed?)” baslikli
raporda ise 1994 YAK ’ta yapilmasini istenen degisiklik onerileri siralanmistir.*?

Onerilere iliskin Raporun 15. paragrafinda, o6zetle, kurtarma {icretinin
paylastirilmasina iliskin kuralin ilk kez 1974 YAK Kural VI ile kabul edildigi,
bu yeni kuralin, son elli y1lda yapilan degisikliklerden ¢ok daha fazla dipesgilere
is yuki; sigortacilara ise masraf getirdigi elestirisinde bulunulmustur. Bununla
birlikte, 1994 YAK Kural VI’nin tamamen kaldirilmasini halinde, yilike diisen
kurtarma iicretini 6demek zorunda kalan donatanlarin bunu tahsil edememe
riskiyle kars1 karsiya kalabilecegine isaret edilerek, kurtarma {icretinin
tamamiyla miisterek avarya kapsamindan ¢ikarilmasinin da adil olmayacagi
vurgulanmigtir. 1994 YAK’ta oldugu gibi 6zel tazminatin miisterek avarya
paylasimi  disinda tutulmasi uygulamasina devam edilmesi gerektigi
belirtilmistir. Bu kapsamda ilk Raporda sunulan 6neri paralelinde 1994 YAK
Kural VI'nin;

(a) Salvage payments (including legal fees associated with such payments)
shall lie where they fall and not be brought into General Average save
onlythat any amounts paid by one party to the General Average in respect

41 Comite Maritime International, Yearbook 1994 Annuaire (Specimen Property CMI

Secretariat) 368.

Eamonn Magee, ‘General Average Reform - The IUMI Position’ (Comite Maritime
International, Yearbook 2000) 294.

Working Group General Average, ‘How should it be Changed?’ (Comite Maritime
International, Yearbook 2000) 298.
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ofthe proportion (calculated on salved values and not GA contributory
values) of another party or parties shall be apportioned between theparties
to the General Average in accordance with these rules.

(b) In paragraph (a) of this section references to salvage payments and the
likeexpressions shall be construed as excluding payments under Article 14
ofthe 1989 Salvage Convention and similar provisions (including Scopic).

seklinde degistirilmesi 6nerilmistir.**

1994 YAK’in degistirilmesine iliskin tartigmalara 2001 yilinda Singapur’da
yapilan CMI Konferansi’nda devam edilmis ve bu amagla Miisterek Avarya
Uluslararas1 Alt Calisma Komitesi olusturulmustur.*> Caligmalarma devam eden
Komite, bu kapsamda hazirlamis oldugu raporunu 2003 yilinda CMI’a
sunmustur.*°

Raporun kurtarma ticretine ayrilan 6. paragrafinda, kurtarma iicretinin miisterek
avarya olarak kabul edilmesine iliskin siire¢ hakkinda bilgi verildikten sonra
kurtarma masraflarmin miisterek avarya kapsami icinde tutulmasi*’ ve disinda
birakilmasma* yonelik gerekgeler aciklanmis; ancak Kural VI’da herhangi
degisiklik 6nerisinde bulunmamustir.*” Buna ragmen CMI’nin 31 Mayis - 4
Haziran 2004 tarihleri arasinda Vancover’da yapilan 38. Kongresinde [UMI’'nin

44 Comite Maritime International, Yearbook 2000 (Singapore I) 305.

45 Comite Maritime International, Yearbook 2001 (Singapore Conference), 213.

46 Comite Maritime International, Yearbook 2003 (Vancouver I), 276.

47 Kurtarma {icretinin kapsam diginda tutulmasinin gerekgeleri arasinda; kurtarma iicretinin
gereksiz yere iki kez hesaplanmak zorunda kalinmasi, iki kez teminat alinmasinin gerekmesi,
dispecin ¢ok uzun siirmesine yol agmasi sayilmistir. Comite Maritime International, Yearbook
2003, 291.

48 Kurtarmanin miisterek avaryaya dahil edilmesi gerekgeleri olarak; daha adil bir sonug vermesi,
bazi1 Devletlerde kurtarma ficretinden dogan sorumlulugun miiteselsil olmasi, kurtarma iicretin
daha dogru hesaplanmasi, taraflar arasinda uzlagsma ihtimali gdsterilmistir. Comite Maritime
International, Yearbook 2003, 291.

4 Comite Maritime International, Yearbook 2003, 305.
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goriisleri® destek gormiis ve Kural VI yeniden diizenlenerek,’' kurtarma iicreti,
kural olarak, miisterek avarya garamesi disinda birakilmistir.>?

4.2016 YAK

2004 YAK’in revizyonuna iliskin c¢aligmalara, 2013 yilinda, bu amagcla
olusturulan Miisterek Avarya Uluslararasi Ad Hoc Calisma Grubu (4d Hoc
International Working Group on General Average)’nca konu hakkinda anket
(questionnaire) hazirlanarak iiyelere gonderilmesi karari ile baslanmugtir.>®
Ankette, Kural VI kapsaminda iki baglik altinda bes soru yonetilmistir.

Birinci baglik (6.1) altinda, ozetle, sdzlesme veya kanun uyarinca kurtarma
ticretinin kurtarilanlar arasinda paylasildig1 hallerde bunun miisterek avaryaya
dahil olup olmadigt konusunun CMI'min Pekin Konferansi’nda c¢o6ziime
kavusturulamadigina (her iki yonde de gerekgelerin olduguna) isaret edilerek,
2016 YAK Kural VI baglaminda bes segenek agiklanmistir:

1) 1994 YAK Kural VI’a geri donmek.

ii) 2004 YAK Kural VI’y1 korumak.

iii) CMI’nin Pekin Konferansindaki yilizde olarak karar vermeyi de i¢eren bir
¢Oziimii benimsemek.

iv) (i)’deki ¢oziimi kabul etmek ancak miimkiin oldugunca dispeccilerin
“0zel (ad hoc)” yaklagimini tesvik etmek.

v) (i) ve (iv)’deki ¢dziimii kabul etmek ancak dispeccilerin kurtarmayi dahil
etmeme olasiligini degerlendirmesini zorunlu tutan agik bir hitkiim eklemek.

Bu kapsamda iiyelere;

50 Konferansta TUMI delegasyonunun, miisterek avaryanin, ortak deniz sergiizestine atilan

degerlerin birlikte tehdit eden tehlikeden korunmasi sartina yonelik radikal goriislerinden taviz
vermeye hazir olduklarmi belirttikleri ancak konu hakkinda Konferansta herhangi bir
goriismenin olmadig1 yoniinde bkz. Jonathan Spencer, ‘Hull Insurance and General Average-
Some Current Issues’ (2009) 83(5-6) Tulane Law Review 1227, 1253.

1 Siireg hakkinda ayrmtili bilgi igin bkz. Algantiirk-Light, 61.

2. 2004 YAK Kural VI hakkinda ayrintili bilgi igin bkz. Algantiirk-Light, 173; Cetingil, Kender
ve Unan, 146. 2004 YAK 1 uygulamada genel destek gérmedigi ve navlun sézlesmelerinde
neredeyse hig atifta bulunulmadig bildirilmektedir. Kruit, 61.

33 Calisma Grubunun 19 Ekim 2012 tarihinde Pekin’de yapilan toplantisinda, 2004 YAK’1n
revizyonu kapsaminda degerlendirilmesi istenen konularin ilki olarak kurtarma agiklamistir.
Bkz. ‘Minutes of the Ad Hoc International Working Group on General Average’
<https://comitemaritime.org/wp-content/uploads/2018/06/2012-10-19-Minutes-of-he-Ad-
Hoc-IWG-on-GA-Kempinski-Hotel-Beijing.pdf> s.e.t. 30 Mayis 2025.
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a) Hangi secenegi destekliyorsunuz?

b) Dikkate alinmasi istenen baska se¢enek var mi1?

c) (ii) veya (iii) secenekleri destekleniyorsaniz, kurtarmanin miisterek avarya
olarak kabul edilmedigi durumlarda, kurtarma masrafinin miisterek avarya
garemesinden diisiilmemesi i¢in Kural XVII’de bir degisiklik yapilmali
midir?

sorular1 sorulmustur.

Ikinci baslikta (6.2) ise Kural VI’'nin mevcut haliyle kurtarma iicretine herhangi
bir atif yapilmadigini, bu masraflarin Kural C kapsaminda dispecciler tarafindan
dikkate alinacagina isaret edilerek;

a) Kanun ve diger hususlar uyarica dogan kurtarma masraflar Kural VI’da
acike¢a sayilmali midir?

b) Eger kanundan dogan masraflar agikga hari¢ tutulursa, kurtarilan esyalar
arasinda uzlasma olasiligini tegvik eder mi?

sorular1 sorulmustur.

Ankete verilen cevaplardan tespit edilebildigi kadariyla, alti Devlet ve sivil
toplum &rgiitii®* 1994 YAK Kural VI’daki ¢oziime doniilmesini; alti Devlet®
2004 YAK Kural VI'min devami yoniindeki ¢6ziimii benimsediklerini
bildirmislerdir. Yedi Devlet ve sivil toplum 6rgiitii’® ise (iv) nolu secenegi kabul
ettiklerini belirtmislerdir. Ingiltere ve Almanya kendi ulusal dernekleri arasinda
bir uzlasmaya varilamadigin agiklamislardir.”’

CMI Uluslararas1 Miisterek Avarya Alt Komitesi, 2013 yilinda Dublin’de
yapilan Sempozyumunda, ankete verilen cevaplar kapsaminda bir degerlendirme
raporu hazirlanmistir. Alt Komite’nin 14-15 Haziran 2014 tarihinde Hamburg

3 Arjantin, Brezilya, Danimarka, Finlandiya, Norveg ve BIMCO.

Belgika, Kanada, Fransa, Italya, Japonya ve Ispanya.

Cin, Hirvatistan, Danimarka, Hollanda, Norveg, Diinya Dispeggiler Dernegi (Association
Mondiale de Dispacheurs - AMD ve Avarya Dispecciler Dernegi (4ssociation of Average
Adjusters - AAA).

Report by the CMI International Working Group on General Average s. 98. Ankete verilen
cevaplar CMI Uluslararas1 Miisterek Avarya Alt Komitesi 2013 yilinda Dublin’de yapilan
Sempozyumunda ele alinarak rapor haline getirilmistir.
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toplantisinda ise kurtarma {icretinin miisterek avarya olarak kabul edilip
edilmemesine gore iki alternatifli Kural VI nerilmistir.*®

Kurtarma {icretinin miisterek avarya olarak kabul edilmedigi 2004 YAK Kural
VI esas alinan birinci 6neride;

Faiz ve yasal giderler dahil olmak {izere kurtarma masraflari;

(1) Kurtarma taraflarindan biri, diger tarafin 6demesi gereken (miisterek
avarya istirak degerleriyle degil, kurtarilan degerler tizerinden hesaplanan)
kurtarma istirak paymim tamamimi veya bir kismim faiz ve avukatlik
tcretleri dahil olmak iizere 6demis olmadikga,

Bu durumda, diger tarafin 6demesi gerekli olup da ddenmis olan bu
kurtarma istirak pay1, paylastirma sirasinda bunu 6demis olan taraf
hesabina alacak ve adina 6deme yapilan tarafa borg olarak kaydedilecektir.

(i1) Kurtarma sonrasinda yapilan yolculuk esnasinda kurtarilan deger ile
kurtarma iicretine esas deger arasinda 6nemli farklilik olusturacak bir kaza
yasanmadikea,

(iii) Kurtarilan degerler agik sekilde yanlis ve kurtarma masraflarinin
onemli dl¢iide hatali sekilde paylastirilmis olmadikga,

(iv) Kurtarilan degerlere iliskin 6nemli miisterek avarya fedakarliklari
bulunmadikga,

Miisterek avarya olarak kabul edilmeyecektir.

1994 YAK Kural VI esas alinarak kurtarma iicretinin miisterek avarya olarak
kabul edildigi 6neride:

(a) Ortak deniz sergiizestine atilan taraflarca, bir s6zlesme uyarinca veya
baska sekilde, ortak deniz tehlikesinden korunmak amaciyla yapilan
kurtarma masraflari, asagida (b) ve (c) paraflarina baglh olarak, miisterek
avarya kabul edilecektir.

(b) Deniz macerasina katilan taraflarin, soézlesme veya yasal sorumluluk
geregi bagimsiz olarak 6deme yapmalar1 durumunda, asagidaki durumlar
haricinde kurtarma ve ilgili masraflarin miisterek avarya olarak
O6denmeyecek veya yeniden dagitima esas olmayacaktir:

(1) Kurtarma sonrasinda yapilan yolculuk esnasinda kurtarilan deger ile
kurtarma iicretine esas deger arasinda 6nemli farklilik olusturacak bir kaza
yasanmast.

38 “2014-05-19-Letter-CMI-President-of-ITWG-on-GA-and-Preparartion-of-Hamburg-
Conference’ <https://comitemaritime.org/work/review-of-the-rules-on-general-average/>
s.e.t. 30 Mayi1s 2025.
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(i1) Kurtarilan degerler agik sekilde yanlis ve kurtarma masraflarinin
onemli dl¢iide hatal sekilde paylastirilmis olmasi.

(iii) Kurtarilan degerlere iliskin 6nemli miisterek avarya fedakarliklarinin
bulunmasi.

CMI'min 6-7 Haziran 2015 tarihlerinde Istanbul’da yapilan toplantisinda
kurtarmanin miisterek avarya olarak kabul edildigi alternatif esas alan yeni taslak
tizerinde ¢alistimustir.’® Alt Komite’nin 7-8 Aralik 2015 tarihlerinde Londra’daki
toplantisinda da Istanbul’daki taslak metin iizerinde calismalara devam
edilmistir. S6z konusu taslak metin CMI'nin 3-6 Mayis 2016 tarihlerinde New
York’da yapilan 42. Konferansinda kabul edilmistir.®

CMI Genel Kurulunca, ayn1 zamanda, miisterek avarya sorunlarinin ¢6ziimiine
taraflara yardime1 olmak amaciyla CMI Miisterek Avaryaya Iliskin Ana Hatlar
(CMI Guidelines Relating to General Average - CMI Ana Hatlan)
yayimlanmistir.'

I1. 2004 YAK KAPSAMINDA KURTARMA UCRETI

Yukarida aciklanmaya caligildigi tizere 2004 YAK’da kurtarma miisterek
avaryasinda kokli bir degisiklige gidilmis ve kurtarma iicreti, kural olarak,
miigterek avarya disinda tutulmustur. Ancak bu genel kurala, taraflardan birisinin
diger tarafin 6demek zorunda kaldig1 kurtarma iicretini (faiz ve avukatlik icreti®®
dahil) 6demesi halinde, 6denen bu tutarin, 6deyen tarafin hesabina alacak;
Odenen tarafin hesabina ise bor¢ olarak kaydedilecegi seklinde bir istisna
getirilmistir (2004 YAK Kural VI).

39 ‘CMI International Working Group on General Average Working Papers for the Meeting of

the CMI International Subcommittee on General Average on 6-7 June 2015’
<https://comitemaritime.org/work/review-of-the-rules-on-general-average/> s.e.t. 30 Mayis
2025.
Comite Maritime International, Yearbook 2016 (New York II Documents of the Conference)
178.

61 Comite Maritime International, Yearbook 2016, 189. Ekim 2002 tarihinde, bir kisim
degisiklikler iceren, Ana Hatlar’n yeni giincellenmis hali yayimlanmistir. Comite Maritime
International, CMI Guidelines Relating to General Average <https://comitemaritime.org/wp-
content/uploads/2023/01/CMI-GA-Guidelines-1.pdf> s.e.t. 30 May1s 2025.

2004 YAK’in resmi terciimesinde Kural VI’da kullanilan “legal fees” ifadesinin karsilii
olarak “avukatlik ticreti” kullanilmistir. Resmi terclimeye uygun olarak calismada da ayni ifade
tercih edilmistir. Buna karsin legal fees ifadesinin Tiirkgeye “vekalet iicretleri ile mahkeme
masraflar1” olarak ¢evrilmesi gerektigi hususunda bkz. Sozer, 189 (2 nolu dipnot).
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1. Kurtarma Miisterek Avaryasinin Yoklugu

2004 YAK Kural VI-a’da “gerceklesen kurtarmaya dair faiz ve ilgili avukatlik
ticretleri dahil olmak iizere yapilan kurtarma ddemeleri(nin) miisterek avarya
olarak kabul edilmeyece(gi)” belirtilmistir. Madde metninden de anlagilacag:
iizere 2004 YAK Kural VI ile kurtarma miisterek avaryasindan vazgegilerek; faiz
ve avukatlik masraflar1 dahil olmak iizere kurtarma iicreti, miisterek avarya
garamesi diginda birakilmistir. Kuralin uygulanmasinda, kurtarma iicretinin
s6zlesme ve kanun uyarinca ddenmis olmasinin bir énemi yoktur.*

Onceki YAK larda oldugu gibi 2004 Y AK Kural A’da da miisterek avarya, ortak
deniz serglizestine atilan gemi, navlun ve yiikii tehdit eden tehlikeden
korunmasina yonelik bilerek ve makul bir sekilde yapilan olaganiistii fedakarhk
ve harcamalarin paylastirilmasi olarak tanimlanmistir. Bu sebeple 2004 YAK
doneminde, Kural VI’ya ragmen, Kural A’daki tanim uyarmca gemi, navlun ve
yiikiin birlikte kurtarilmasina yonelik bir kurtarma faaliyetinin miisterek avarya
olarak kabul edilmesi tartisma konusu olmustur.**

Konu hakkinda ayrinttya girilmesi ¢caligmanin sinirlarini agsmakla birlikte, 2004
YAK Yorum Kurali (Rule of Interpretation)’nda “Ustiin Kural ve numaral
kurallarda aksi Ongoriilmedikge, miisterek avarya paylastirilmasi(nin) harfli
kurallara gore yapilaca(g1)” belirtilmistir. Dolayisiyla yapilan olaganiistii bir
fedakarligin miisterek avarya olarak kabul edilmesi, Kural A’daki tanima uygun
olmasi yaninda numarali kurallarda bir istisna getirilmemis olmasi sartina
baghidir. Kural VI-a’da ise kurtarma iicreti, kural olarak, miisterek avarya diginda
tutulmustur. Bu anlamda 2004 YAK Ustiin Kural geregi, Kural VI’nin Kural
A’ya bir istisna olusturdugu kabul edilmelidir. Daha acik ifadeyle, ortak
tehlikeden korunmasi amacina yonelik de olsa tiim kurtarma miisterek avaryasi,
kural olarak, 2004 YAK’1n kapsam1 disinda olmalidir.

2. Kurtarma Ucretinin Garameye Dahil Edilmesi

2004 YAK Kural VI’da kurtarma {icreti her halde miisterek avarya garamesi
disinda tutulmamistir. Kuralin (a) fikrasinda taraflardan birisinin, diger tarafa
diisen kurtarma iicretini 6demesi halinde, 6denen bu tutarin borg kaydi olarak
kaydedilecegi diizenlenmistir.

3 Algantiirk-Light, 173; Cetingil, Kender ve Unan, 148.

%4 2004 YAK donemindeki tartismalar icin bkz. Algantiirk-Light, 173; Cetingil, Kender ve Unan,
148.
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A. Istisna Hilkmii

2004 YAK Kural VI-a’da

“taraflarindan biri, diger tarafin 6demesi gereken kurtarma istirak payinin
tamamini veya bir kismini faiz ve avukatlik ticretleri dahil olmak iizere
6demis ise, diger tarafin 6demesi gerekli olup da 6denmis olan bu kurtarma
istirak payi(nin), paylastirma sirasinda bunu 6demis olan taraf hesabina
alacak ve adina 6deme yapilan tarafa borg olarak kaydedilece(gi)”

belirtilmistir.

Kural’m lafzindan da anlagilacag: iizere, istisna hiilkmii gercek anlamda bir
kurtarma miisterek avaryasini diizenlememektedir. Yapilan yalnizca 6denen
tutarm, ddeyen taraf hesabina alacak; adina 6deme yapilan taraf hesabina ise
bor¢ olarak kaydedilmesi islemidir. Kural’da belirtilen bu istisna haricinde
kurtarma iicretinin miisterek avarya garamesine dahil edilmesi miimkiin degildir.

B. Kurtarma Ucretinin Hesaplanmasi

2004 YAK Kural VI’da miisterek avarya hesabina gegirilecek kurtarma iicretinin
hesaplanmasinda dort temel kural ongoriilmiistiir. Bunlardan birincisi, 6denen
kurtarma {icretinin, miisterek avarya istirakine gore degil, kurtarma sonrasinda
kurtarilan esyanin durumu {izerinden hesaplanmasidir.®> Boylelikle Kural’da
acik sekilde miisterek avarya garamesine alacak ve bor¢ kaydedilecek tutarin,
gercek anlamda kurtarma iicreti olmast gerektigi belirtilmistir.

Ikinci temel kural, hesaba gegirilecek kurtarma iicretine faiz ve avukathk
masraflarinin dahil olmasidir. Bu anlamda taraflar, 6demis olduklar1 diger tarafa
ait kurtarma ticretinin faizi ile varsa vekalet ve zorunlu masraflarin1 alacak
hesabina kaydedilmesini isteme hakkina sahiptir.

Uciincii temel kural 2004 YAK Kural VI-b’da diizenlenen, hesaba gecirilecek
tutara

“1989 Uluslararas1 Kurtarma Sozlesmesi’nin 13’iincli maddesinin birinci
fikrasinin (b) bendinde belirtildigi lizere kurtaranlarin gevre zararinin
onlenmesi ve smirlandirilmasi icin gosterdikleri ¢aba ve beceri de goz
Oniine alinarak belirlenen kurtarma ticreti(nin) de dahil”

5 Ayrintili bilgi igin bkz. Algantiirk-Light, 173; Cetingil, Kender ve Unan, 148.
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olmasidir. Maddenin lafzindan ve sistematik yorumundan iki sonuca ulagmak
miimkiindiir.

Bu sonuglarn ilki, ¢evre zararinin dnlenmesi veya azaltilmasina yonelik ¢aba ve
beceri karsiliginda hesaplanmis olsa da her tiirlii kurtarmanin, miisterek avarya
olarak kabul edilmeyecegidir.®® Digeri ise kurtarma iicretinin, kurtaranin ¢evre
zararinin Onlenmesi ve azaltilmasi icin gostermis oldugu caba ve becerisi
gozetilerek belirlendigi hallerde kurtarma {iicretinin, miisterek avarya
garamesinde taraflarin hesabina alacak ve bor¢ kaydi olarak eklenmesine imkan
verilmesidir. Bu agidan Kural VI-b’nin, 2004 YAK Kural C’ye bir istisna
getirdigi sdylenebilir.

2004 YAK Kural VI-c’de kabul edilen son temel kural ise 1989 Kurtarma
Sozlesme'nin  14. maddesinde®” diizenlenen “dzel tazminat (special
compensation)” ile uygulamada tip kurtarma sozlesmelere eklenen “koruma ve
tazmin 6zel sorumluluk klozu (special compensation P and I Club - SCOPIC)®%“
gibi kurtaranlara 6denecegi kararlastirilan tazminatlarin, miisterek avarya olarak
kabul edilmemesidir. Bu kapsamda taraflar, diger tarafin 6demek zorunda
kalacag1 6zel tazminat veya SCOPIC Klozu ya da onun yerine gecen kurtarma
Odemelerini, miisterek avarya paylastirmasinda alacak kaydi olarak eklenmesini
istemeyeceklerdir.

I11. 2016 YAK KURTARMA MUSTEREK AVARYASI

2016 YAK Kural VI-a’da kurtarma {icretinin ancak “kurtarma faaliyetlerinin
miigterek deniz sergiizestine atilmig olan malvarliklarinin  tehlikeden
kurtarilmas1 amaci ile ve (b), (c) ve (d) fikralarina uygun olarak yapilmisg
olmalar1 sart1 ile miisterek avaryaya kabul edilece(gi)” diizenlenmistir.

%  Boylelikle 2004 YAK Kural C’nin ikinci fikrasindaki, ortak deniz sergiizestine katilan
mallardan denize sizan veya birakilan kirleticiler nedeniyle ugranilan zararlarin miisterek
avarya kapsami disinda olacagi kurali ile de uyum saglanmistir. Bkz. Cetingil, Kender ve
Unan, 151.

67 Krs. TTK m. 1312.

% SCOPIC Klozu, 1989 Kurtarma Sozlesmesi’nin 14. maddesinde diizenlenen “6zel tazminatin”

yetersiz kalmasi sebebiyle, uygulamada kullanilan LOF (Llyod’s Open Form) tip kurtarma
sozlesmelerine eklenen (Box 7) ve 6zel tazminatin yerine gecen dzel bir tazmin klozudur. Kloz
ile kurtaranlar, ¢cevre zararinin 6nlenmesi veya azaltilmasi sartina bagl olmaksizin, kurtarma
iicretinin daha diisiik olmasinin beklendigi hallerde, yapmis olduklari masraflar: talep etme
imkanina sahip olmaktadir. Ayrintili bilgi igin bkz. Oguz Caner, ‘SCOPIC Clause’ (2004) 8(1-
2) Atatiirk Universitesi Erzincan Hukuk Fakiiltesi Dergisi 397, 397; Demir, Kurtarma, 235;
Giirler, 158; Selek, 96; Ismail Demir, ‘Ozel Tazminat Koruma ve Tazmin Klozu (SCOPIC)’
(2011) 27(4) BATIDER 89, 90.
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Maddenin lafzindan da anlasilacag tizere, 1994 YAK’dan farkli olarak, 2016
YAK Kural VI-b’de tiim kurtarmalar degil, yalnizca maddede sayilan
durumlarin birisinin varhig1 kurtarma miisterek avaryasi olarak kabul edilmistir.*’
Yine Kural A geregi, Kural VI’da diizenlenen kurtarma miisterek avaryasi,
kurtarma faaliyetinin ortak deniz sergilizestine atilan malvarliklarinin timiiniin
tehlikeden korunmasi 6n sartina bagl olmalidir.

1. On Sart: Miisterek Avaryanin Varhg
2016 YAK Kural A’da

“miisterek avarya hareketi(nin), ancak ve yalniz ortak deniz sergiizestine
katilmis olan malvarligi unsurlarimi (degerleri) karsilastiklart  bir
tehlikeden korumak amaci ile miisterek selamet igin bilerek ve makul bir
sekilde olaganiistii bir fedakarlik veya harcama yapilmasi halinde var”

oldugu diizenlenmistir.”” Kural A uyarinca, Kural VI-b’de sayilan durumlarin
miigterek avaryaya olarak kabul edilmesi, kural olarak, hukuki anlamda bir
miisterek avaryanim varlig1 sartina baglidir. Kural VI’da ise bu konuda agik bir
hiikiim mevcut degildir. Konu miisterek avaryanin unsurlar1 bakimindan ayr
ayri tartistlmalidir.

A. Ortak Deniz Sergiizestine Atilma

2016 YAK Kural A uyarinca kurtarma miisterek avaryasindan bahsedilebilmesi
icin gemi, yiik ve diger esya ortak bir deniz sergiizestine atilmis olmalidir. Bu
genel sart Kural VI-a’da “ortak deniz sergiizestine atilmis (property involved in
the common maritime adventure)” ifadesiyle bir kez daha tekrar edilmistir.”"

Dolayisiyla esyanin, gecici de olsa, gemiden ayrilmasiyla birlikte ortak deniz
sergiizesti sona ereceginden,’” ayrilan bu degerlere verilen kurtarma faaliyeti

% CMI Ana Hatlari’min Kural VI ile ilgili agiklamasinda, kurtarma iicretinin miisterek avaryaya
dahil edilmesinin ek maliyet ve gecikmeye yol acacag: endiselerinin giderilmesine yonelik
olarak; kurtarmanm tamamen miisterek avaryanin diginda tutulmasmdan sabit yiizdeli bir
sistemin kurulmasina kadar ¢ok farkli onlemlerin diisiiniildigii, uygulamanin ihtiyaci ve
finansal esitligin saglanmas1 gozetilerek agik kriterler belirlenme yoluna gidildigi
belirtilmektedir. Comite Maritime International, Guidelines Relating to General Average, 17.

70 Krs. TTK m. 1272.

711994 YAK Kural VI’da yalmzca “macera (adventure)” ifadesi kullamlmigti. 1994 YAK
kapsaminda, bu sartin zaten Kural A’da diizenlenmis olmasi sebebiyle Kural VI’da
tekrarlanmasina ihtiya¢ olmadigi hususunda bkz. Cetingil, ‘Kurtarma Miisterek Avaryast’,
142.

72 [stisna igin bkz. 2016 YAK Kural VIII ve X.
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miisterek avarya olarak kabul edilemez. Yine gemiler aym1 deniz sergiizestine
atilmadigindan, c¢atisan her iki gemiye birlikte verilen bir kurtarma hizmeti
hakkinda miisterek avaryadan bahsedilmesi miimkiin degildir.

B. Kurtarmanin Ortak Tehlikeden Korunmak Amaciyla Yapilmasi

Miisterek avaryanin varlig, ortak deniz sergiizestine atilan malvarligi unsurlarin
(gemi, yik, diger esya ve navlun) birlikte tehdit eden tehlikenin varlig: ile
olaganiistii fedakarligin hepsinin ortak selameti amaciyla yapilmasi sartina
baghdir. Yalmzca gemi veya esyayr tehdit eden bir tehlikenin bulunmasi,
miisterek avaryanin varlig1 igin yeterli degildir.”

Olaganiistii fedakarligin tiim malvarligi unsurlarinin hepsinin selameti igin
yapilmast sarti, 2016 YAK Kural VI-a’da “ortak deniz sergiizestine atilan
malvarligimin (property) tehlikeden kurtulmasi amaciyla yiiriitiilen kurtarma
hizmetleri (salvage operations)” seklinde tekrar edilmistir. Buna karsin Kural’da
“ortak emniyet (selamet) (common safety)” ifadesine agik¢a yer verilmemistir.

Kural VI'nin lafz1 kurtarma miisterek avaryasi i¢in ortak tehlike sartinin zorunlu
olmadig1 seklinde yorumlanmasina uygun olsa da; amagsal yorumdan kurtarma
miisterek avaryasmmin varligi icin de kurtarma faaliyetinin tiim malvarligi
unsurlarinin korunmasi amaciyla yiiriitiilmesi gerektigi kabul edilmelidir. Daha
acik ifadeyle ortak tehlikenin varligi sart1 kapsaminda 2016 YAK Kural VI-a,
Kural A’ya herhangi bir istisna olugturmamaktadir. Dolayisiyla yalnizca gemi
veya esyayl tehdit eden bir tehlikenin giderilmesine yonelik bir kurtarma
faaliyeti, miisterek avarya olarak kabul edilmemelidir.

C. Diger Unsurlar

Miisterek avaryanin varligi i¢in, ayrica, fedakarligin istenerek (iradi) yapilmas,
makul olmasi ve fedakarlik sonunda faydali bir neticenin elde edilmis olmasi da
gereklidir.”* Onceki YAK’larda oldugu gibi 2016 YAK Kural A’da fedakarlik
ve harcamanin “bilerek ve makul bir sekilde” yapilmasi kaydiyla misterek
avarya olacagi diizenlenmistir. 2016 YAK Kural VI’da ise bu unsurlara 6zel bir
atif yapilmamistir. S6z konusu 6zel ifadelerinin Kural VI’ya alinmamasi,
kurtarma miisterek avaryasi i¢in diger sartlarm aranip aranmayacagini ayrica
tartismaya deger kilmaktadir.

73 Cetingil, Kender ve Unan, 35.
74 Cetingil, Kender ve Unan, 47.
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1994 YAK dan itibaren tiim YAK’a eklenen “Ustiin Kural (Rule Paramount)”,
“makul olgiiler icinde yapilmayan fedakdrlik ve masraflar icin, hicbir halde
paylastirma” yapilamayacagim diizenler. Ustiin Kural uyarinca, makul élgiitler
icinde olmayan kurtarma iicretinin miisterek avaryaya dahil olmayacag:
hususunda tartisma olmamalidir. Diger yandan 2016 YAK Yorum Kurah
uyarimca, Ustiin Kural ve numarali Kurallarda aksi 6ngériilmedikge, miisterek
avarya paylastirmasi harfli kurallara gore yapilir. Dolayisiyla Kural VI veya
bagka bir numarali kuralda bir istisna getirilmis olmadikc¢a kurtarma miisterek
avaryasinin unsurlar1 hakkinda Kural A uygulanmalidir.

2016 YAK Kural VI’da ise miisterek avarya tanimi ve unsurlar1 bakimindan 6zel
bir istisna getirilmemistir. Bu anlamda kurtarma iicretinin miisterek avaryaya
dahil olmasi, o6ncelikle, kurtarma faaliyeti ve masraflarinin makul olmasi sartina
bagli olmalidir. Aksine bir goriis, miisterek avarya hukukunun ilkelerine aykir
olacaktir.

Doktrinde yapilan tanimlarin aksine 2016 YAK Kural A’da, faydali sonucun
varhigr miisterek avaryanm unsurlari arasinda sayilmamistir.”> Konu hakkinda
doktrinde farkli goriisler’® olmakla birlikte, fedakarlik sonunda gemi veya yiik
tamamen zayi olmus ise ortada paylastirilacak bir deger de kalmayacagindan
miisterek avaryadan zaten bahsedilemeyecektir. Diger taraftan sdzlesmede aksi
kararlagtirilmadik¢a, no cure no pay ilkesi uyarinca kurtarma iicreti kurtarilan
degerler iizerinden hesaplanmaktadir. 2016 YAK Kural VI-d uyarinca &zel
tazminat veya onun yerine gecen SCOPIC klozu benzer tazminatlar kurtarma
miisterek avaryasi diginda tutuldugundan, kurtarma {icretinin miisterek avaryaya
dahil olmasinin, kural olarak, kurtarmanin faydali netice ile sonuglanmasi sartina
bagli oldugu sdylenebilir.

2. Taraflarin Kurtarma Ucretinden Ayr1 Ayr1 Sorumlu Olmalari

2016 YAK Kural VI-b’de, kuralin (a) fikrasina halel gelmemek kaydiyla, sayilan
durumlarin “miisterek deniz sergiizestinin taraflarmmin kurtaranlara karst ayr
sozlesmesel veya kanuni sorumluluklarimin bulundugu haller” igin gegerli
olduguna 6zel bir vurgu yapilmigtir. Daha agik anlatimla kuralda, fikrada sayilan
kurtarma miisterek avarya hallerinin, kurtarilan degerlerin maliklerinin kurtarma
iicretinden ayr1 ayr1 sorumlu oldugu kurtarmalar igin gecerli oldugu
belirtilmistir. Kuralin aksi ile kanit yorumundan, kurtarma ticretinden yalnizca

75 Aym sekilde TTK min 1272/1 maddesinde de faydali netice belirtilmemistir.
76 Ayrmtili bilgi Wahl, 260; Arseven, 47; Cetingil, Kender ve Unan, 48.
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taraflardan birisinin sorumlu oldugu hallerde 6denen kurtarma {icretinin,
maddede sayilan istisnalara bakilmaksizin miisterek avarya olacagi sonucuna
ulagmak miimkiindiir.

Bilindigi iizere 1989 Kurtarma Sozlesmesi ve TTK’da kurtarma iicretinden
dolay1 adi sorumluluk ilkesi kabul edilmistir.”’” ilke uyarinca kurtarma {icreti,
kurtarilan aracin ve diger esyanin malikleri arasinda kurtarilan degerler arasinda
paylastirilir. Kurtarma faaliyeti, ortak deniz sergiizestine atilan malvarligimin
tehlikeden kurtulmasi amaciyla ylriitiilmils olsa dahi, kurtarma iicretinden
dolay1 kurtarilan esyalarin, kurtarma tamamlandigi andaki malikleri ayr1 ayn
sorumludurlar. Dolayisiyla uluslararast sozlesme ve TTK’nin uygulandigi
hallerde kurtarma ficreti, kural olarak, miisterek avarya garamesine dahil
olmayacaktir. Bununla birlikte 2016 YAK Kural VI-b’nin lafz1 kapsaminda iki
hususun ayrica tartisilmasina ihtiyag vardir.

Bunlardan birincisi metinde yer alan “(a) fikrasina halel gelmemek kaydiyla”
ifadesinin, kurtarma miisterek avaryasina bir istisna getirip getirmedigidir. Zira
2016 YAK Kural VI-a’da kurtarma iicretinden dolay1 taraflarin ayri sozlesmeden
veya kanundan dolay1 sorumlu olmalarina 6zel bir vurgu yapilmamustir.

2016 YAK Kural VI-a’da taraflarm kurtarma iicretinden ayri ayr1 sorumlu
olmasina dair bir hitkme yer verilmemis olsa da, acik sekilde, “taraflarca yapilan
harcamalar (expenditure incurred by the parties)” ifadesi kullanilmistir.
Ifadeden, Kural VI-a’da farkli bir diizenin &ngoriilmedigi, aksine, (b)
fikrasindaki kurtarma ticretinden dolayi taraflarin ayr1 ayr1 sorumlu olmalarinin
teyit edildigi anlasilmaktadir.

Tartisilmasi gereken diger husus ise taraflarin kurtaranlara karsi “ayri sézlesme
veya kanuni sorumluluklara sahip olmasi (separate contractual or legal liability
to salvors)” ifadesinin nasil yorumlanacagidir. Ornegin, uygulamada tip
kurtarma sozlesmelerine’® eklendigi gibi donatanin, esya maliklerine diisen tiim
kurtarma masrafindan dolay:1 kurtarana karsi tek basma sorumlu oldugunun
kararlastirilmas: halinde, (b) fikrasindaki sartlara bakilmaksizin kurtarma
faaliyeti, miisterek avarya olarak kabul edilecek midir?

771989 Kurtarma Sézlesmesi m. 13/II; TTK m. 1306/11.

78 Ornek TURKS 2015 m. 7. Maddede donatanin, geminin yani1 sira yiikk ve navluna diisen
kurtarma {icretinden dolayr donatanin sorumlu oldugu ve husumetin yalmizca kendisine
yonetilecegi kararlastirilmaktadir.
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Rose, kaptanin yiik sahiplerinin yetkisine dayanarak tek bir kurtarma sdzlesmesi
yapmast halinde 6denen kurtarma fiicretinin miisterek avarya olarak kabul
edilebilecegini belirtmektedir.”” Yine CMI Ana Hatlari’nda Kural VI-b’nin,
Lloyd’s Open Form oldugu gibi donatan ve esya maliklerinin kurtarma
iicretinden ayr1 ayr1 sorumlu oldugu kurtarmalarda, kurtarma faaliyetinin sona
erdigi tarihteki degerlerine gore hesaplanacak bedelin, herhangi bir ek maliyet
ve gecikmeye sebep olmaksizin, miisterek avaryaya dahil edilmesi amaciyla
eklendigi belirtilmektedir.*® Bu anlamda Tiirk Kurtarma Sozlesmesi (TURKS)
2015°de®" oldugu gibi ortak deniz sergiizestine atilan degerlerin tamamn
kurtarilmasina yonelik yapilan kurtarma s6zlesmesinde donatanin, geminin yani
sira esya ve navluna diisen, kurtarma {icretinden sorumlu olmasi halinde, 6denen
kurtarma {creti, Kural VI-b’deki durumlarm varligi aranmaksizin miisterek
avarya olarak kabul edilmelidir.*

3. Kurtarma Miisterek Avaryasi Halleri

2016 YAK Kural VI-b’de “kurtarma(mn) ancak asagidakilerden biri
dogdugunda miisterek avaryaya kabul edil(ecegi)” belirtilmistir. Sinirli sayida
olan bu durumlar haricinde kurtarma {icretinin miisterek avaryaya dahil edilmesi
miimkiin degildir. Yine Kuralin (c) ve (d) fikralarina, miisterek avaryaya dahil
olan kurtarma {icretinin kapsaminin belirlenmesine yonelik 6zel hiikiimler derg
edilmistir.

A. Sonraki Ziya ve Hasar

Kurtarma ticretinin belirlemesinde “aracin ve diger esyamin kurtarildiktan
sonraki degeri” esas alinir.*> Miisterek avarya hesaplamasi ise garameye dahil
esyanin yolculugun sona erdigi yer ve zamandaki degerlere gore yapilir (2016
YAK Kural G). Esyanin kurtarildiktan sonra miisterek avarya hesaplamasimnin

7% Rose, 56. Buna karsin yazar, uygulamada en gok kullanilan LOF Tip Kurtarma Sézlesmesinde

kaptanin talep eden her bir taraf adina ayr1 ayr1 sdzlesme yapmasinin istenildigini, bu durumda
kurtarma Ticretinden dolay1 diger kurtarilan esya maliklerinin herhangi bir sorumlulugunun
dogmadig1 gibi ddenen kurtarma iicretinin miisterek avarya paylasimina dahil olmayacagini
diisiinmektedir.

Comite Maritime International, Guidelines Relating to General Average, 17.

81 TURKS 2015 m. 7.

82 Asagida agiklanmaya caligildig: iizere donatanin, diger kurtarilan esya maliklerine diisen
kurtarma {icretini 6demis olmasi aym1 zamanda Kural VI-b’nin (iv) bendinde diizenlenen
duruma dahil olacagindan, taraflarin ayr1 ayr1 veya birlikte sorumlu olup olmadigina
bakilmaksizin kurtarma iicreti miisterek avaryaya dahil olacaktir.

8 1989 Kurtarma Sozlesmesi m. 13/I-a; TTK m. 1305/I-a.
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yapilacag1 yere ulagincaya kadar tekrar ziya veya hasara ugramasi miimkiindiir.
Bu durumda egya maliki daha fazla kurtarma {icreti 6demek zorunda kalirken
daha az miisterek avarya pay1 alabilecektir. Bu sebeple 2016 YAK Kural VI-
b’nin (i) bendinde “yolculuk sirasinda, kurtarilan degerler ile katkida bulunacak
degerler arasinda belirgin bir fark olugmasina sebep teskil eden bir ziya veya
hasara yol agan miiteakip bir kaza veya baska olaymn meydana gelmesi”’
durumunda kurtarma faaliyetinin miisterek avarya olarak kabul edilecegi
belirtilmigtir.

Hudson ve Harvey’in belirttigi iizere s6z konusu bent, kurtarma hizmetleri
tamamlandiktan sonra ortak deniz sergiizestine dahil arag veya esyanin z1ya veya
hasara ugramastyla ilgilidir.* Hudson ve Harvey ile Giiden tarafindan verilen,
makine arizasi sebebiyle gecici barimma limanina ¢ekilen konteyner gemisinin,
onarimi yapildiktan sonra devam ettigi yolculuk sirasinda siddetli firtina
sebebiyle giivertede bulunan konteynerlerin denize diiserek zayi oldugu
ornekte,* denize diiserek zayi olan konteynerlerin malikleri kurtarma
iicretinden, geminin barinma limanina geldigi andaki degerine sorumlu olacaktir.
Kurtarma faaliyetinin miisterek avarya olarak kabul edilmesi halinde, miisterek
avarya garamesi yolculugun tamamlandigr yere gore hesaplanacagindan,
konteyner malikleri miisterek avarya sonunda higbir degere sahip
olmayacaklarindan hi¢bir 6deme yapmayacaktir.

Yukaridaki omnekte esyanin kismen zayi olarak varma limanina ulagmasi
durumunda esya maliki, hem esyasinin kurtarmanin tamamlandigi barinma
limanina gore kurtarma {iicretinden hem de yolcugun tamamlandig1 yerdeki
degerine gore barimma miisterek avaryasindan sorumlu olacaktir. Bu olasilikta
esya maliki miisterek avarya garamesi, varma yerine ulasan esyanin degeri
iizerinden hesaplanacaktir. Boylelikle esya maliki, fazladan ddemis kurtarma
iicretini, miisterek avarya zarar1 olarak isteme hakkina sahip olacaktir.

Maddenin lafzindan her tiirlii ziya veya hasar degil yalnizca, 2016 YAK Kural
VI-b’nin (i) bendinin resmi terciimesinde kullanildig: iizere, “belirgin bir fark
(significant differences)** olan kurtarma iicreti, miisterek avaryaya dahildir.
“Significiant (6nemli)” terimi Kural VI-b’nin bes bendinin tamaminda da

8% Hudson ve Harvey, 118.

Hudson ve Harvey, 118; Giiden, s. 151.

2016 YAK Kural VI'nin Resmi Gazetede yayimlanan resmi ¢evirisinde “significiant” terimi,
(1) ve (iii) bentlerinde “belirgin”; diger bentlerinde ise “6nemli” seklinde terciime edilmistir.
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kullamlmis olmasina ragmen tanimi yapilmamustir.*” Bu agidan esya malikinin
ugramis oldugu zararin 6nemli olup olmadig1 her bir somut olayin kendine 6zgii
kosullaria gore ¢ozlimlenmelidir. CMI Ana Hatlari’nda da Kural VI-b’nin i-v
bentlerinin  uygulanmasinda neyin Onemli sayilmast  gerektiginin
belirlenebilmesi igin dispecilerin mesleki tecriibelerini kullanmak zorunda
kalacaklar1 vurgulanmaktadir.®®

B. Onemli Miisterek Avarya Fedakarhklarinin Bulunmasi

2016 YAK Kural VI-b’nin (ii)) bendinde “Onemli miisterek avarya
fedakarliklarimin (significant general average sacrifices)” miisterek avaryaya
dahil olacag belirtilmistir. Bununla birlikte ifade ile neyin amaclandig1 ¢cok agik
degildir. Zira misterek avaryanin amaci, olaganiisti fedakarliklarin
paylastirilarak taraflar arasinda menfaat dengesinin saglanmasidir. Paylagtirma
sonunda taraflardan hi¢ biri digeri aleyhine zenginlesmemelidir. Kural’in bu
genel ilkeyi yansittig1; kurtarma faaliyeti sonucu avantaj elde eden tarafin, diger
tarafin 6demek zorunda kalacag1 kurtarma iicretine katki saglayarak, muhtemel
zenginlesmenin Oniine gecilmesinin amaglandigi sdylenebilir.

Ornegin karaya oturan geminin yiizdiiriilmesine yonelik bir kurtarma
faaliyetinde, geminin kurtarilmasina katki saglamasi amaciyla gemide bulunan
bir kisim yiikiin denize atilmas1 durumunda esya maliki, denize atilan yiik i¢in
kurtarma {ticreti 6demeyecek; ancak denize atilan esyasi nedeniyle ugramis
oldugu tiim zararini, YAK 2016 Kural I (Denize Yiik Atilmasi) uyarinca
miisterek avarya kapsaminda tazmin etme imkanina sahip olacaktir. Daha agik
ifadeyle esya maliki, kurtarma iicreti 6dememesine ragmen tiim zararini tazmin
edebilecektir. Buna karsin gemi ve diger esya malikleri hem kurtarma ticreti
O6demek hem de esyasi denize atilan malikin zararini tazmin etmek zorunda
kalacaktir. Kural VI-b’nin (ii) bendi taraflara, ddemek zorunda kaldiklar1 bu tiir
kurtarma harcamalarin1 miisterek avarya garamesine dahil etme imkani
vermektedir. Hudsan ve Harvey’in ifadesiyle Kural, bu tiir adaletsizliklerin
diizeltilmesini saglamaktadir.®

87 CMI Ana Hatlari’nda “6nemli” teriminin miisterek avarya siirecinin maliyeti ve siiresinin

kisaltilmasinin saglanmas: amaciyla eklendigi ancak YAK’1n uygulandig olay ve davalarin
¢ok genis olmasi sebebiyle agik bir tanim verilemedigi belirtilmektedir. Comite Maritime
International, Guidelines Relating to General Average, 17.

Comite Maritime International, Guidelines Relating to General Average, 17.Ayn1 yonde bkz.
Rose, 59.

Hudson ve Harvey, 119.
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C. Kurtarma Ucretinin Yanhs Hesaplanmasi ve Paylastirilmasi

2016 YAK Kural VI-b’nin (iii) bendinde “kurtarilan degerlerin belirgin bir
sekilde yanlis olmasi ve kurtarma masraflarinin agik¢a hatali sekilde
bolistiiriilmiis bulunmasi(nin)” kurtarma miisterek avaryasi olarak kabul
edilecegi belirtilmistir.

Bilindigi tizere faydali bir sonug¢ veren her tiirlii kurtarma faaliyeti, kurtarma
ticreti istemine hak kazandirir.”® Kurtarma iicreti ise, genellikle, kurtarmanin
sonunda kurtarilan degerler dikkate alinarak 1989 Kurtarma Sozlesmesi ve
TTK’da sayilan kistaslar’ dikkate almarak belirlenir. Uygulamada ¢ok nadir
goriildiigii bildirilmekle®® birlikte Kural, kurtarma iicretinin hesaplanmasi ve
paylastirilmasindaki herhangi bir yanlishigin diizeltilmesine hizmet etmektedir.

2016 YAK Kural VI-b’nin (iii) bendinin lafzindan kurtarma miisterek avaryasi
icin iki sartin birlikte varliginin arandigi anlagilmaktadir. Bunlardan birincisi
kurtarma ticretinin, kurtarilan arag ve diger esyanin kurtarildiktan sonraki degeri
esas almnarak belirlenmis olmasidir. Uygulamada pek goriilmemekle birlikte
iicretin taraflarca onceden kararlastirildigi kurtarmalarda kuralin uygulanmasi
miimkiin olmamalidir. Kurtarma iicretinin mahkemece belirlendigi hallerde” ise
mahkeme karar1 ortadan kaldirilmadik¢a, muhtemel bir acik yanlighk miisterek
avarya olarak kabul edilmemelidir. Yine kuralin lafz1 geregi ancak “belirgin bir
yanlis (manifestly incorrect)” miisterek avarya olarak kabul edilecektir.

Maddenin resmi terciimesindeki “kurtarilan degerlerin belirgin bir sekilde
yanlis olmas1” ifadesi yanlis yorumlanmaya aciktir. Zira ifadenin lafzindan
yanlighgin kurtarilan arag, yiik veya diger esyanin niteliginde olmasi1 gerektigi
anlami ¢ikmaktadir. Kural’in orijinal metninde ise “salved values” ifadesi
kullanilmigtir. Bu anlamda yanliglik, kurtarilan ara¢ veya esyanin niteliginde
degil; onlarin degerlerinin hesaplanmasinda olmalidir.

Kurtarma miisterek avaryasi i¢in kurtarilan arag veya esyanin degerlerinin yanlis
hesaplanmis olmas1 yeterli degildir. Ayn1 zamanda kurtarma masraflar “agikc¢a
hatali sekilde boliistliriilmiis” de olmalidir. Kurtarma {icretinin  yanlig

%0 1989 Kurtarma Sozlesmesi m. 12/I; TTK m. 1304/1.
°l 1989 Kurtarma Sozlesmesi m. 13/I; TTK m. 1305/1.
2" Hudson ve Harvey, 119.

93 1989 Kurtarma Sozlesmesi m. 7; TTK m. 1301.
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hesaplanmasina ragmen, ara¢ ve esya malikleri arasindaki paylastirmada bu
hatanin giderilmesi, miisterek avaryanin varligina engel olacaktir.

D. Diger Tarafin Kurtarma Ucretinin Odenmesi

2016 YAK Kural VI-b’nin (iv) bendinde “kurtarmanin taraflarindan birisinin,
diger bir tarafin ddemesi gereken iicretin onemli bir tutarimi 6demis olmasr”
kurtarma miigterek avaryasi olarak sayilmistir. Bu haliyle madde, 2004 YAK
Kural VI-a’da kabul edilen miisterek avaryanin tekrari niteligindedir. Bununla
birlikte iki madde arasinda bir takim farkliliklar mevcuttur.

2004 YAK Kural VI-a’da taraflardan birisinin diger tarafin 6demekle ytlikiimlii
oldugu kurtarma iicretinin tamami veya 6nemli kismini 6demek zorunda kalmasi
halinde, ddenen bu tutarin paylastirma esnasinda adina 6deme yapilan tarafin
hesabina borg olarak kaydedilecegi belirtilmistir.”* Dolayisiyla kural gercek
anlamda bir kurtarma miisterek avaryasim1 degil bir hesap transferini
diizenlemekteydi. 2016 YAK Kural VI-b’nin (iv) bendinde ise taraflardan
birisinin, diger tarafin payina diisen kurtarma ticretini 6demis olmasi kurtarma
miigterek avaryasi olarak kabul edilmistir.

2016 YAK Kural VI-b’nin (iv) bendinde diger tarafa diisen kurtarma iicretinin
yasal bir zorunluluk, sézlesme veya diger sebeple ddenmesinin gerektigine dair
bir aciklik yoktur. Maddenin lafz1 uyarmca kurtarma miisterek avaryasi icin
iicretin, yasa veya sozlesme uyarinca iicretin tiimiinden sorumlu olunmasi ya da
yiikk hakkinda uygulanan tedbirin kaldirilarak geminin seyriiseferine devam
etmesinin saglanmasi gibi amagla 6denmesinin bir 6nemi olmamalidir.

2024 YAK Kural VI-a’da miisterek avarya garamesine faiz ve avukatlik giderleri
(legal fees) dahil edilmis ve 6demenin bir kisminin yapilmis olmasi yeterli
goriilmiistlir. 2016 YAK Kural VI-b’nin (iv) bendinde ise faiz ve yasal giderlere
iligkin bir agiklama yapilmamustir.

Bilindigi ilizere kurtarma giderlerine, kurtarma ticretinin yam sira faiz ve
yargilama giderleri de dahildir.”> Hatta kurtarma iicretinin esyanin kurtarildiktan
sonraki degeri agsmamasi ilkesinde faiz ve yasal giderler dikkate alinmaz.’®
Dolayisiyla kurtarma miisterek avaryast durumunda bu degerler zaten

9 Ayrintili bilgi igin bkz. Algantiirk-Light, 174; Cetingil, Kender ve Unan, 148.
% Ayrntih bilgi i¢in bkz. Demir, Kurtarma, 248; Giirler, 241.
% 1989 Kurtarma Sozlesmesi m. 13/II; TTK m. 1304/111.
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kendiliginden garameye ekleneceginden, maddede faiz ve yargi giderlerinin
sayllmamis olmas1 bir eksiklik olarak degerlendirilmemelidir.

2016 YAK Kural VI-b’nin (iv) maddesi uyarinca, 6denen tutarin “Snemli
(significant)” derecede olmasi kaydiyla, diger tarafin 6demesi gereken tutarin
kismen 6denmis olmasi kurtarma miisterek avaryasi icin yeterlidir. Yukarida
vurgulandigi {izere 6denen tutarin 6nemli derecede olup olmadigina iligkin kesin
kistaslarin  belirlenmesi miimkiin degildir. Sorun her bir somut olayin
ozelliklerine gore ¢oziimlenmelidir.

E. Birden Fazla Kurtarma Sézlesmesi Yapilmasi

2016 YAK Kural VI-b’nin (v) bendinin resmi tercimesinde “taraflarin énemli
bir ¢cogunlugunun kurtarma iicretini ¢ok farkl sartlara gore ddemis olmasr”
kurtarma miisterek avaryasi olarak sayilmistir. Meydana gelen bu farklilikta
“faiz, kur dengelemesi veya kurtaramin veya katkida bulunan degerlerin
yargilama giderleri dikkate alinma(yacaktir)”. Bununla birlikte maddenin bu
sekilde terciime edilmesi izaha muhtagtir.”’ Zira kurtarma sonunda tek bir iicret
belirlenmesi halinde taraflarin kendisine diisen pay1 ¢ok farkl sartlarda 6demesi
pratikte miimkiin olmayacaktir.

2016 YAK Kural VI-b’nin (v) bendinde kurtarma sonunda taraflara diisen
kurtarma iicretinin ¢ok farkl sekilde belirlenmesi ihtimalini diizenlenmektedir.
Hudson ve Harvey, gemi ve egya maliklerinin farkli kurtarma {icreti anlagmalari
yapmasinin, 1974 YAK Kural VI'nin yiirtirliige girmesinden 6nce de sorunlara
yol actigini, bu farkliliga taraflarin kendilerini mi katlanacagi yoksa taraflar
arasinda paylastirilmak iizere miisterek avaryaya mi dahil edileceginin tartigma
konusu oldugunu, Anglo-Sakson Hukukunda ise genel egilimin, “genel
paylastirma (general apportionment)” yoniinde oldugunu bildirmektedir.”
Maddenin bu amagla Kural VI-b’ye der¢ edildigi anlagilmaktadir.

Gemi ve esya maliklerinin farkli kurtarma iicreti 6demis olmalariin kurtarma
miigterek avaryasi olarak kabule edilmesi, iki sartin birlikte mevcut olmasi
sartina baglanmistir. Bunlardan birincisi taraflarin 6nemli kisminin (significant
proportion of the parties) kurtarma iicretinin farkli yontemlerle belirlemis

97 Gergekte 2016 YAK Kural VI-b’nin (v) bendinde kurtarma {icretinin ¢ok farkli sartlara gore
O0denmesinden degil, kurtarma {icretinin farkli sekilde belirlenmesinden bahsedilmektedir.
Dolayisiyla paragraf “taraflarin énemli bir ¢ogunlugunun kurtarma iicretinin ¢ok farkii
sartlara gére belirlenmig” olmasi seklinde anlagilmalidir.

%8 Hudson ve Harvey, 119.
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olmalaridir.”” Onemli kismindan neyin anlasilmasi ¢ok agik olmamakla birlikte,
onlarca tarafin oldugu bir kurtarma iliskisinde yalnizca bir veya iki malikin ayr
kurtarma sozlesmesi yapmasi, kurtarma miisterek avaryasi igin yeterli
olmamalidir.

Diger sart ise iicretin farkli sekilde belirlenmesi sebebiyle taraflarin ¢ok farkl
kurtarma ticreti 6demek zorunda kalmasidir. Bu farkliligin belirlenmesinde faiz,
kur dengelemesi veya yasal giderler dikkate alinmayacaktir. CMI Ana
Hatlari’nda dispegilerin Kural VI-b’nin (v) bendini uygulanmasinda taraflarin
06demek zorunda oldugu kurtarma iicreti arasinda 6nemli fark olup olmadigim
degerlendirirken, yalnizca kur farki, faiz, teminat ve yasal masraflar hari¢ olmak
iizere, kurtarilan tiim menfaatlere yonelik kurtarma iicreti dikkate almasi
gerektigi belirtilmektedir.'®

4. Miisterek Avaryaya Dahil Kurtarma Ucretinin Kapsami

1974 YAK’tan sonra kabul edilen 1989 Kurtarma Soézlesmesi’nin 13/1
maddesinde ¢evre zararinin 6nlenmesi veya sinirlandirilmasina iligkin ¢aba ve
beceri, kurtarma iicretinin belirlenmesinde dikkate alinmasi gereken kistaslar
arasinda sayilmistir. Sozlesmenin 14. maddesinde 6zel tazminat (special
compensation) adinda, ¢evre zarari tehdidi olusturan bir ara¢ veya onun i¢indeki
esya icin kurtarma faaliyetinde bulunan kurtarana, yapmis oldugu giderleri
isteme hakki da verilmistir.

Yukarida vurgulandigi iizere 1974 YAK Kural C uyarinca g¢evre zararlarinin
miisterek avarya garamesine girmemesi, 1989 Kurtarma S6zlesmesinin 13 ve 14.
maddelerinde diizenlenen iicret ve tazminatin, kurtarma miisterek avaryasina
dahil olup olmadigi tartigmasini dogurmustur. Bu tartismalar1 6nlemek amaciyla
1990 yilinda, 1974 YAK Kural VI'ya iki 6zel kural eklenmistir. Bu kurallar,
1994 YAK Kural VI’da aynen korunmustur. 1989 Kurtarma So6zlesmesinin
yiirlirliige girmesinden sonra uygulamada kullanilan tip kurtarma sézlesmelerine
SCOPIC klozunun eklenmesi {lizerine, 2004 YAK Kural VI-c’ye 6zel bir hitkiim

9 Ornegin kurtarilan esya maliklerinin énemli bir kismiin, diger bir grubun kurtarma iicretine

itiraz etmesi {lizerine siirecin uzamamast i¢in kurtaran ile anlasma yapmak veya tahkime gitmek
zorunda kalmasi.

100 Comite Maritime International, Guidelines Relating to General Average, 17.
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eklenmistir. 2004 YAK Kural VI-b ve ¢, ¢cok ufak degisiklikle,'*' 2016 YAK
Kural VI'min ¢ ve d fikralar1 olarak yeniden diizenlenmistir.'*

A. 1989 Kurtarma Sézlesmesine Gore Belirlenen Kurtarma Ucreti

No cure no pay ilkesi uyarinca kurtarma Ttcreti, kurtarma faaliyeti
tamamlandiktan sonra taraflarca kararlastirilir. Taraflarin uzlagamamasi halinde
ise 1989 Kurtarma Sozlesmesi’nin 13/ maddesinde sayilan kistaslar gozetilerek
mahkemece belirlenir.'”® Ucretin belirlenmesine yonelik sayilan bu kistaslardan
birisi de kurtaranin, g¢evre zararimin Onlenmesi veya simirlandirilmasi igin
gosterdigi ¢aba ve becerisidir. Bu anlamda kurtaranlarin, ¢evre kirlenmesi veya
tehdidinin bulundugu kurtarma faaliyetlerinde daha fazla kurtarma {icretine hak
kazanmas1 miimkiindiir.

Onceki YAK lar gibi 2016 YAK Kural C’de, gevreye verilen zararlar veya ortak
deniz sergiizestine katilan malvarlig1 degerlerinden si1zan ya da birakilan kirletici
maddeler dolayisiyla ugranilan zarar ve yapilan masraflar miisterek avarya
paylasgimi  disinda  tutulmustur.'® Dolayistyla kurtaramin g¢evre zararmin
Onlenmesi veya sinirlandirilmasi igin gosterdigi caba ve beceri dikkate alinarak
hesaplanan kurtarma {icretinin, kural olarak, miisterek avarya paylagimi diginda
tutulmas1 gereklidir. Bu amagla, 1990 yilinda yapilan degisiklikle 1974 YAK
Kural VI’ya, 1989 Kurtarma Sozlesmesi’nin 13/I-b maddesindeki kurtaranlarin
cevre zararinin onlenmesi ve sinirlandirilmasi igin gosterdikleri ¢aba ve beceri
de goz oOniine alinarak belirlenen kurtarma {icretinin miigterek avaryaya dahil
oldugu eklenmistir.'® 2016 YAK déneminde de bu tiirden bir tartismanin
yasanmamasi i¢in olsa gerek Kural VI-c’de s6z konusu kural aynen tekrar
edilmistir.

01 “Kurtarma ddemeleri (salvage payments)” ifadesi, ‘“kurtarma masraflar1 (salvage

expenditures)” seklinde degistirilmistir.
102 2004 YAK Kural VI'nin b ve ¢ bentlerinin kaynagi da 1994 YAK Kural VI’nin a bendinin
ikici paragrafi ve b bendidir.
Kurtarma iicreti belirlenmesinde sayilan kistaslarin sirasi dikkate alinmaz. Bkz. 1989 Kurtarma
Sozlesmesi m. 13/I; TTK m. 1305/1.
Bununla birlikte Kural XI-d sayilan durumlarin varlig1 halinde ¢evre zararlarmni 6nlemek ve
azaltmak i¢in alinan tedbirlere ilisgkin masraflarin miisterek avaryaya dahil edilmesi
miimkiindiir.
105 S5z konusu kural, 1994 YAK Kural VI-a’min ikinci paragrafinda ve 2004 YAK Kural VI-b’de
aynen tekrar edilmistir. Ayrintili bilgi i¢in bkz. Algantiirk-Light, 176; Cetingil, Kender ve
Unan, 150.
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2016 YAK Kural VI-c’de

“(a) fikrasinda Ongoriilen kurtarma masraflarina, 1989 Milletlerarasi
Kurtarma Sozlesmesi’nin 13’{incii maddesinin birinci fikrasinin (b)
bendinde belirtildigi {izere kurtaranlarin ¢evre zararinin Onlenmesi ve
siirlandirilmasi igin gosterdikleri ¢aba ve beceri de gbz oOniine alinarak
belirlenen kurtarma ticreti de dahil”

oldugu belirtilmistir. Bu anlamda Kural, ortak deniz tehlikesine atilan gemi ve
yiikiin kurtarilmasi yami sira ¢evre zararlarmin onlenmesi veya azaltilmasina
yonelik c¢abalar i¢in 6denen iicretin miisterek avaryaya dahil edilmesine imkan
vermektedir.'*

2016 YAK Kural VI-c’de dogrudan 1989 Kurtarma Soézlesmesinin 13/I-b
maddesine atif yapilmamakta; orada sayilan (such as is referred) kistasa isaret
edilmektedir. Dolayisiyla Kuralin uygulanmasi i¢in kurtarma sozlesmesi

iliskisine 1989 Kurtarma Sozlesmesinin uygulanmasi zorunlu olmamalidir.”’

B. Kurtarma Miisterek Avaryasi Disinda Kalan Tazminatlar

2016 YAK Kural VI-d’de 1989 Kurtarma S6zlesmesi’nin 14. maddesi uyarinca
veya SCOPIC klozu gibi benzer nitelikte bir 6zel tazminatin, kurtarma masrafi
olarak kabul edilmeyecegi ve miisterek avarya paylasimma almmayacagi
diizenlenmistir. Madde bu haliyle kurtarma miisterek avaryasi paylagimina esas
alinacak kurtarma ticretinin sinirlarini belirlemektedir.

1989 Kurtarma So6zlesmesinin 14. maddesinde kurtaranin, ¢evre zarari tehdidi
olusturan kurtarma faaliyetinde bulunmasma ragmen kurtarma {iicretine hak
kazanamamasi veya kazanilan iicretin yetersiz olmasi halinde yapmis oldugu
giderleri 6zel tazminat olarak malikten isteyebilecegi diizenlenmistir.'”® No cure
no pay ilkesinin istinast olan hiikkmiin amaci, kurtarma faaliyeti sonunda higbir
iicret alamama riski nedeniyle kurtarma faaliyetine soguk bakan kurtaranlari
tesvik etmektedir.'”

Yukarida vurgulandig lizere 6zel tazminatin yetersiz kalmasi ve ¢evre zararmin
varliginin  ispatinin  zorlugu nedeniyle uygulamadaki tip kurtarma

106 Cetingil, ‘Kurtarma Miisterek Avaryast’, 153.

107" Cetingil, ‘Kurtarma Miisterek Avaryast’, 154.

108 Krs. TTK m. 1312/1. Kurtarma faaliyeti ile ¢evre zarar1 dnlenmis veya smirlanmasi halinde

kurtaran, yapmis oldugu masrafin % 30 fazlasini isteme hakkina sahiptir. Ancak bu tutar higbir
halde yapilan masrafin iki katin1 asamaz. 1989 Kurtarma S6zlesmesi m. 14/11; TTK m. 1312/11.

109" Ayrintil bilgi igin bkz. Demir, Kurtarma, 203; Selek, 79; Giirler, 152.
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sozlesmelerine, 6zel tazminatin yerine gegen, SCOPIC klozu eklenmektedir.
SCOPIC klozunun uygulanmasi i¢in ¢evre zararinin varligir zorunlu degildir.
Kloz uyarinca kurtaran, kurtarma faaliyetine katilan personel, arag, gerek ve
donanim ile yapmis oldugu masraflarin % 25 fazlasim tazminat olarak isteme
hakkina sahiptir.''°

2016 YAK Kural VI-d maddesinde 1989 Kurtarma Sozlesmesinin 14/11
maddesinde diizenlenen 6zel tazminat ile SCOPIC Klozu gibi 6zel tazminat
yerine gecen ddemeler, kurtarma iicreti olarak kabul edilmemistir. Dolayisiyla
kurtarma miisterek avaryasi halinde, 6zel tazminat veya onun yerine gecgen
Odemeler, miisterek avarya paylasimi disinda kalacaktir. Kurtaranin daha az
kurtarma ticreti kazanmasi sebebiyle 6zel tazminat veya SCOPIC klozunu
isletmesi durumunda da sonug¢ degigsmemeli; hesaplanan kurtarma {icretinden
fazlas1 degil tiim Ozel tazminat veya onun yerine gecen Odemeler miisterek
avarya paylasimi diginda olmalidir.

SONUC

Kurtarma ticretinin miisterek avaryaya dahil olmasi, uluslararasi uygulamada en
¢ok tartigilan konulardan birisi olmustur. Kit’a Avrupasi ve Ingiltere’deki
uygulamalarin farkliligi, konu hakkinda yeknesak bir kuralin kabul edilmesini
zorlastirmistir. Bu sebeple kurtarma miisterek avaryasi ancak seksen yil sonra
1974 YAK Kural VI ile YAK’a dahil edilebilmistir. Ancak kurtarma miigterek
avaryasi iizerindeki tartigmalar sona ermemis, [UMI’nin girisimleriyle, 1974
YAK Kural VI ile getirilen ¢dzlimden vazgecilmistir. Boylelikle 2004 YAK
Kural VI ile kurtarma iicreti, kural olarak, miisterek avarya disinda birakilmistir.

2016 YAK ’ta ise yeniden bir sistem degisikligine gidilerek; kurtarma miisterek
avaryasi olarak kabul edilebilecek durumlar sinirlt sekilde sayilmistir. Kuralda
sayillan durumlarin haricinde kurtarma {icretinin miisterek avarya garamesine
dahil edilmesi miimkiin degildir. Sinurl1 sayilan bu durumlarin miisterek avarya
olarak kabul edilmesi ise yine ortak deniz sergiizestine atilmig malvarlig
unsurlarinin birlikte kurtarilmasi 6n sartina baglh tutulmustur. Bu anlamda 2016
YAK’ta da kurtarma icretinin miisterek avaryaya dahil olmasi, miisterek
avaryanm tim unsurlarina ek olarak, Kural VI-b’de sayilan durumlardan
birisinin varliginin bulunmasi sartina baglanmustir.

110" Caner, 402; Demir, ‘SCOPIC’, 101.
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2016 YAK Kural VI bir biitlin olarak incelendiginde, smirli sekilde de olsa,
kurtarma miisterek avaryasi ilkesine geri doniildiiglini sOylemek yanlig
olmayacaktir. Daha agik ifadeyle ortak deniz sergiizestine atilan degerlerin
hepsine yonelik her tiirlii kurtarma faaliyeti degil yalnmizca Kural VI-b’de sayilan
durumlar miigterek avarya olarak kabul edilmistir. Aksi halde kurtarma ticreti
miigterek avarya disinda kalacak; duruma gore ayri bir paylastirma esas
alinacaktir.
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(074

Devletlerin farkli uygulamalar1 sebebiyle kurtarma iicretinin miisterek avarya olarak
kabul edilmesi ancak 1974 York Anvers Kurallarinda (YAK) diizenlenebilmistir. 1974
YAK Kural VI ile kurtarma ficreti, miisterek avarya olarak kabul edilmistir. 2004
YAK’da radikal bir degisiklige gidilmis ve kurtarma ticreti, kural olarak, miisterek
avarya disinda birakilmistir. 2016 tarihli YAK’ta ise kurtarma iicretinin konusunda
yeniden kapsamli bir degisiklige gidilmistir. Yapilan degisiklikle 2004 YAK Kural
VI’daki ilkeden vazgegilmis ve kurtarma iicretinin miisterek avarya garamesine girmesi
belli durumlarin varligina baglanmistir. Bu kapsamda ¢alismada 2016 YAK Kural VI’da
yapilan degisiklikler incelenerek, kurtarma miisterek avaryasinin sartlari agiklanmaya
calistlmistir.

Anahtar Kelimeler: *Kurtarma Kurtarma Ucreti sMiisterek Avarya York-Anvers
Kurallar1 eKural VI

INTRODUCTION

In general terms, general average,' which expresses the apportionment of
extraordinary costs made for the protection of the ship, the cargo, and the freight
from a peril threatening them together, is one of the most deep-rooted principles
of maritime trade law. The principle is based on the foundation that the ship
navigating at sea and those on board share a common destiny.” Accordingly, a
sacrifice or an expense made in order to be protected from a common peril is, in
fact, directed to the safety of both the ship and all those on board. Therefore,

I Arseven, with reference to Wiistendorfer, states that it is claimed that the origin of the word
average (avarya) is Arabic and that it derives from the word ‘avar.” Haydar Arseven, Miisterek
Avaryalar (1st edn, Mentes Kitapevi 1961) 1. However, see Charles McArthur, The Contract
of Marine Insurance (1st edn, Stevens and Sons 1885) 151, for the view that the word average
derives from the word ‘avere, ¢ which was used in ancient regulations and meant the goods and
property owned by a person. In Turkish law, although the title of Chapter Twelve of the 1864
Maritime Code (1864 Kanunname-i Humayun-1 Ticaret-i Bahriye) is “Averages, namely Sea
Maritime Loss (Hasarat-I Bahriyye)”, the term “maritime loss (hasarat-1 bahriyye) was used
in the Code instead of the term general average. See Fikri Glirzumar, Tekin Gilirzumar and A.
Himmet Berki, Kanunname-i Ticaret ve Zeyilleri (1st edn, Banka ve Ticaret Hukuku Arastirma
Enstitiisti 1962) 203. In the commercial codes of the Republican era, however, the term
‘average (avarya)’ was invariably preferred; as a counterpart of general average, the expression
‘gross average (biiyiik avarya)’ was used in the 1929 Commercial Code. See Ali Kemal, Deniz
Ticareti Hukuku (1st edn, Istanbul Universitesi Hukuku Talebesi Cemiyeti Nesriyat: 1934)
218.

2 Biilent Sdzer, Deniz Ticareti Hukuku IT (1st edn, Vedat Kitapgilik 2016) 7.
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these sacrifices and expenses made must be shared by the owners of the values
protected from the peril.?

The disputes regarding general average, whose foundations date back to
prehistoric times,* were initially resolved according to national laws. With the
developments in maritime trade, the increase in the size of ships, the
diversification of the cargo carried, and the spread of the insurance system, the
question of which sacrifices would be considered as general average and, in
particular, how these extraordinary expenses would be apportioned among the
parties emerged as a significant issue.” The different practices of states created
the need for the establishment of uniform rules at the international level, and the
principles and rules referred to as the York-Antwerp Rules (YAR) were
adopted.®

3 For the concept, see Albert Wahl (trans. Kazim Berker), Deniz Ticaret Hukuku, Nazari ve

Ameli (1st edn, Yeni Cezaevi Basimevi 1948) 253; Arseven, 30; Fahiman Tekil, Tiirk
Hukukunda Miisterek Avarya (1st edn, Kurtulmus Matbaas1 1965) 33; Ergon Cetingil, Rayegan
Kender and Samim Unan, Miisterek Avarya Hukuku (1st edn, On Tki Levha Yaymcilik 2011)
3; Sozer, 7; Emine Yazicioglu, Kender-Cetingil Deniz Ticareti Hukuku (17th edn, Filiz
Kitapevi 2022) 453; Julian H. S. Cook and R. Richard Cornah, General Average and York-
Antwerp Rules (13th edn, Sweet and Maxwell 2008) 43; N. Geoffrey Hudson and Michael
Harvey, The York-Antwerp Rules: The Principles and Practice of General Average Adjustment
(4th edn, Informa Law 2018) 3; Francis Rose, General Average, Law and Practice (3rd edn,
Informa Law 2017) 1; Jolien Kruit, General Average, Legal Basis and Applicable Law (1st
edn, Paris Legal Publishers 2017) 23.

It is known that the first rules regarding general average date back to the Rhodian Laws and
spread to the world through Roman Law. The rules concerning general average, which
developed with the medieval city statutes, were incorporated into national laws during the
codification period of the eighteenth century. For the historical process, see generally Sami
Okay, ‘Miisterek Avarya Hukukunun Kisa Bir Tarihgesi’ (1959) 24(1-4) Istanbul Universitesi
Hukuk Fakiiltesi Dergisi, 289; Arseven, 20; Turgut Kalpsiiz, Deniz Ticareti Hukuku, Giris -
Gemi, Vol. 1 (1st edn, Banka ve Ticaret Hukuku Arastirma Enstitiisii 1971) 33; Didem
Algantiirk-Light, York Anvers Kurallar: 2004 Miisterek Avarya (2nd edn, Arikan Yayincilik
2006) 3; Cetingil, Kender and Unan, 7; Sézer, 48; James J. Donavan, ‘The Doctrine of General
Average - Historical Development and Present Application’ (1975) 42(2) Insurance Counsel
Journal 251, 251; Cook and Cornah, 43; Hudson and Harvey, 3; Kruit, 21.

Arseven, 13.

For the purpose of the unification of the rules concerning general average, the Association for
the Reform and Codification of the Law of Nations organized conferences in York (England)
in 1864 and in Antwerp (Belgium) in 1877. The rules adopted at the conferences were later
referred to as the York-Antwerp Rules. At the conference held in Liverpool in 1890, the rules
known as the 1890 YAR were adopted. For detailed information, see Ernest W. Cangdon,
General Average: Principles and Practice in the United States of America (Voorhis and Co.,
1913) 49; Algantiirk-Light, 7; Cetingil, Kender and Unan, 11.
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The YAR does not have the character of an international convention in the legal
sense.” As the YAR is not acceded to, it also does not have official binding force
unless it is referred to by the parties in documents evidencing the contract of
carriage such as the bill of lading or the charter party. It is possible for the parties
to accept the application of the YAR either through a clause inserted in the
contract in advance® or by reaching an agreement afterwards.’

Today, the YAR is prepared by the Comité Maritime International (CMI) and is
revised at certain intervals according to the needs of practice. The most recent
rules have been made available for use under the name 2016 YAR.' Certain
changes have been made in 2004 YAR with the 2016 YAR."' One of these
changes is the new provision in Rule VI, entitled “Salvage Remuneration, “
concerning the inclusion of salvage fees in the general average contribution.

In fact, due to the different practices of states regarding salvage general
average,'” the acceptance of salvage reward as general average has been one of
the most debated and amended issues in the historical development of the YAR.
Indeed, although salvage is one of the most typical examples of general

Kerim Atamer, ‘Misterek Avarya’, Kerim Atamer ve Clineyt Siizel (eds.), Yeni Deniz Ticareti
Hukuku 'nun Kaynaklari, C 1 (1st edn, On Iki Levha Yayincilik 2013) 355; Kruit, 56.

For example, in practice, it is regulated in the Uniform General Charter, abbreviated as
Gencon, that, unless otherwise agreed (box 22), the apportionment of general average shall be
made according to the YAR in Gencon 1994 Clause 12 and Gencon 2022 Clause 29. For the
practice during the 1956 TCC period, see Kerem Ertan, ‘Uluslararas1 Hukuk ve Miisterek
Avarya’ (2003) 1(5) Legal Hukuk Dergisi 1119, 1122.

Article 1273/1 of the TCC provides a different solution. Accordingly, unless another matter is
agreed upon by the parties, the general average contribution shall be subject to the most recent
York-Antwerp Rules translated into Turkish and published. For the issue that this provision
does not constitute a conflict-of-law rule in disputes involving foreign elements in the legal
sense, see Sinan Can Konyali, ‘Conflict of Laws Issues in General Average Disputes’ (2024)
7(1) DEHUKAMDER 85, 108.

10" For the 2016 YAR, see ‘York-Antwerp Rules (YAR)’, https://comitemaritime.org/work/york-
antwerp-rules-yar/ 30.05.2025; for the official Turkish text, see OG 19.02.2019/30691.

" For a comparative table showing the additions and deletions in the 1994 and 2004 YAR and
the 2016 YAR, see ‘York-Antwerp Rules 2016’ https://comitemaritime.org/wp-
content/uploads/2018/06/2016-Y ork-Antwerp-Rules-Tabular-Format-Draft.pdf 30 May 2025.
For the changes introduced with the 2016 YAR, see also Biilent Sozer, 2016 York-Antwerp
Kurallarr’ (2018) 1(1) DEHUKAMDER 77.

Ergon A. Cetingil, ‘Kurtarma Miisterek Avaryas1’, Rayegan Kender ve Samim Unan, Prof. Dr.
Tahir Caga’'nin Anisina Armagan (1st edn, Beta Yayinlar1 2000) 139.



TOPSOY 537

average, the salvage reward could only be incorporated into the rules with the
1974 YAR.

In Rule VI of the 1974 YAR, the salvage reward that the parties are obliged to
pay by contract or for any other reason, provided that it is carried out for the
purpose of protecting assets involved in the common maritime adventure was
accepted as general average for the first time. Following the adoption of the
International Convention on Salvage (1989 Salvage Convention) in 1989,'* two
new paragraphs were added to the rule in 1990. Rule VI of the 1974 YAR, in its
amended form of 1990, was preserved unchanged in Rule VI of the 1994 YAR.

In Rule VI of the 2004 YAR, a radical change was introduced, and as a rule,
salvage reward was excluded from general average."> Only in the event that one
of the parties is obliged to pay the salvage reward due by the other party, it is
accepted that this contribution shall be recorded as a debt.

In the 2016 YAR, a comprehensive change was made again regarding the issue
of salvage reward. With this amendment, the principle in Rule VI of the 2004
YAR was abandoned, and the acceptance of salvage reward as general average
was made conditional upon the existence of certain requirements.

As is known, Article 1273/1 of the Turkish Commercial Code (TCC) provides
that, unless another matter is agreed upon by the parties, the general average
contribution shall be subject to the most recent YAR translated into Turkish and
published. The 2016 YAR was translated into Turkish and published in the
Official Gazette on 19.02.2019.'® Since, unless otherwise agreed by the parties,
the general average contribution will be subject to the 2016 YAR,'” knowing the

13 Cook ve Cornah, 282; Sozer, s. 190; Micheal D. Harvey, ‘The York-Antwerp Rules 2016 from

the Perspective of the Average Adjuster’ (2016) 22(1) The Journal of International Maritime

Law 447, 448; Kruit, 22.

The Convention was adopted on 28 April 1989 and entered into force on 14 July 1996. Turkey

became a party to the Convention on 27 June 2015. For the official Turkish text of the

Convention, see OG 24.05.2014/29009.

Jonathan Gilman, Robert Merkin, Claire Blanchard and Mark Templeman, Arnould: Law of

Marine Insurance and Average (18th edn, Sweet and Maxwell 2013) 1357; Mehtap Civir-

Engin, ‘Miisterek Avaryanin Tanimi, Unsurlar1 ve Cesitleri’ (2010) 8(85) Legal Hukuk Dergisi

111, 119.

160G 19.02.2029/30691.

17" See also Atamer, 355; Nil Kula, ‘Tiirk Ticaret Kanunu ile York Anvers 2016 Kurallari
Uyarinca Miisterek Avaryaya Uygulanacak Hiikiimlerin Degerlendirilmesi ve Ozellikle
“Zamanasim1” Hususu’ (2019) 27(3) Selguk Universitesi Hukuk Fakiiltesi Dergisi 727, 729.
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changes introduced by the Rules has become important from the perspective of
Turkish Law. Within this scope, the study examines the changes made in Rule
VI of the 2016 YAR and attempts to explain the conditions of salvage general
average.

I. SALVAGE REWARDS AND YAR

There is no uniformity in international practice regarding salvage general
average.'® The costs of salvage undertaken to avoid a common peril threatening
the ship and the cargo together are included in general average in the United
States.'” But under the principle of simple liability,”* the salvage reward has
always been excluded from general average in the England.*' In some
Continental European countries, such as the Netherlands, Spain, and France,
since the shipowner is liable for the salvage reward, the salvage reward is shared
among the parties as general average contribution. Indeed, it is reported that in
1965, the General Assembly of the International Association of European
Dispatchers (Association Internationale des Dispatcheurs Européens - AIDE)
accepted that dispatchers could determine another apportionment based on actual
values in general average in cases where the salvage reward was apportioned
among the ship, freight, and cargo by an arbitrator or court.?

Due to these different practices of states, the adoption of a uniform rule for the
acceptance of salvage reward as general average, even if it is directed against a
peril threatening both the ship and the goods together, was not possible until the
1974 YAR.”

Cetingil, ‘Kurtarma Miisterek Avaryast’, 139.

McArthur, 161. In contrast, the author notes that only the salvage expenses incurred for
eliminating a peril threatening solely the ship or the cargo are not included in general average.
In England, even if the salvage contract is carried out by the shipowner, the liability arising
from the salvage reward is calculated by apportioning it according to the salvaged values.
Accordingly, although a single salvage fee is calculated, the fee is distributed among the
salvaged values. See Hudson and Harvey, 115.

As the justification for this practice in England, it is indicated that, regardless of whether there
is a salvage contract, the shipowner is liable only for the portion of the salvage reward
attributable to the ship and the freight. For detailed information, see Cook and Cornah, 282.
Hudson ve Harvey, 116.

Cetingil states that at the Liverpool Conference in 1890, the British Association of Average
Adjusters attempted to introduce a rule on salvage into the YAR but did not succeed. Cetingil,
‘Kurtarma Miisterek Avaryast’, 139.
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1.1974 YAR

The 1974 YAR constitutes the fourth set of rules adopted under the name YAR,
replacing the 1950 YAR. Work on the preparation of the Rules was initiated in
1966 at the initiative of the International Union of Marine Insurers (IUMI). The
CMI, having placed the issue on its agenda,?* prepared a questionnaire in order
to collect the opinions of its members; taking into account the responses
received, the draft was submitted to the approval of the members at the 1974
Hamburg Conference.

In the draft submitted to the Conference, Rule VI of the 1950 YAR, entitled
“Stress of Sails / Damage to Sails, Machinery and Boilers” was completely
removed from the text, and instead,” it was proposed that the total obligations
undertaken in salvage operations aimed at protecting the property involved in the
common maritime adventure from danger be recognized as general average.?

During the course of the Conference, the expression “the aggregate of the
liabilities” was removed from the text, as it was liable to misinterpretation by
appearing to relate to the liability of the salvor, and the words “expenditure
incurred by the parties” were inserted at the beginning of the Rule. Again,
presumably in order to make the wording more comprehensible, the phrase
“under the rules of maritime law or under a contract” was replaced with “whether
under contract or otherwise.””’ The new text was adopted as Rule VI of the 1974
YAR.

In Rule VI of the 1974 YAR, the recognition of salvage reward as general
average was made conditional upon the existence of a common peril threatening
the ship, freight, and cargo.”® Expenditures incurred solely for the protection
against a peril threatening only the ship or only the cargo were excluded from

24 Ttis reported that the issue was first placed on the agenda of the United Nations Conference on
Trade and Development (UNCTAD) in 1968; however, the CMI undertook this task on the
grounds that UNCTAD would not be able to reach a conclusion within a short period of time.
Ergon Cetingil, ‘Miisterek Avaryada Yeni Diizenleme 1974 York-Anvers Kurallar1® (1982)
11(4) BATIDER 37, 37.

25 In order to preserve, as far as possible, the same sequence established since the 1890 YAR, it
was decided to add the new rule as Rule VI. Comite Maritime International, Documentation
1974 1 (Yearbook, 1974-1) 68.

26 CMI, Yearbookl1974-1, 68.

27" Hudson and Harvey, 108.

28 Hudson and Harvey, 108.
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general average.” In order for salvage to be considered general average, the
salvage operation must have produced a beneficial outcome, and the salvage
activity and expenses must be reasonable in nature. On the other hand, it is
irrelevant whether the salvage operation is based on a contract, law, or
administrative reason.’

2. The 1990 Amendment and 1994 YAR

Although Rule C of the 1974 YAR stipulates that only the loss, damage, or
expenses directly resulting from the general average act shall be considered as
general average,’' Article 13/I-b of the 1989 Salvage Convention provides that
skill and efforts to prevent or minimize environmental pollution shall be taken
into account in determining the salvage reward. Likewise, by creating an
exception® to the no cure, no pay principle®® in Article 14 of the 1989 Salvage
Convention, salvors are granted the right to claim, as special compensation,** the
expenditures incurred in salvage operations directed at a ship or cargo posing an
environmental threat, even if a useful result has not been achieved.

These innovations introduced by the 1989 Salvage Convention, adopted after the
1974 YAR, necessitated a revision of Rule VI in accordance with Rule C of the
1974 YAR. Within this scope, at the CMI Paris Conference in June 1990, a

2% As Cetingil also states, even in the absence of this expression, the existence of a peril

threatening the values involved in the common maritime adventure together would have been
required under Rule A. Cetingil, ‘Kurtarma Miisterek Avaryas1’, 142.

For detailed information, see Cetingil, ‘Kurtarma Miisterek Avaryas1’, 144 et seq.

This rule is a general provision found in Rule C of all YAR. From the 1994 YAR onwards, a

second paragraph was added to Rule C, stipulating that environmental damages shall not be
considered as general average.

Fahiman Tekil, ‘Deniz Kazalar1 Deniz Kirlenmesi ve Deniz Sigorta Hukuku ile flgili Baz1
Sorunlar’, Rayegan Kender and Samim Unan, Prof. Dr. Tahir Caga 'nin Anisina Armagan (1st
edn, Beta Yayinlar1 2000) 509.

The principle of no cure, no pay, translated into Turkish as “if there is no useful result, there is
no salvage reward, “ signifies that a useful result must be achieved at the end of the salvage
operation in order to be entitled to the salvage reward. For detailed information, see Ismail
Demir, 1989 Londra Konvansiyonu Cergevesinde Kurtarma (1st edn, Turhan Kitapevi 2010)
178; Halil Emre Giirler, Deniz Ticareti Hukukunda Kurtarma Ucreti (1st edn, Seckin Yayinlari
2012) 190.

Special compensation is a system that grants salvors the right to claim the expenses they have
incurred when a salvage operation is carried out for a vessel or goods posing an environmental
hazard, but no salvage reward, or an amount insufficient to cover the expenses incurred, can
be obtained. For detailed information on the concept, see Demir, Kurtarma, 203; Nazh Selek,
6102 Tiirk Ticaret Kanunu’'nda Denizde Kurtarma Hizmetleri (1st edn, On Iki Levha Yaymlart
2015) 79; Giirler, 152.
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number of minor amendments®> were made, and the existing provision of Rule
VI was numbered as paragraph (a), with two new paragraphs added to the Rule.

In the new paragraph added to the existing rule, reorganized as Rule VI-a of the
1974 YAR, it was accepted that the salvage reward calculated by taking into
account the skill and efforts to prevent or minimize environmental damage under
Article 13/1-b of the 1989 Salvage Convention is included in the general average
contribution.’® In the newly added provision, Rule VI-b, the special
compensation payable under Article 14 of the 1989 Salvage Convention is
excluded from the general average apportionment.*’

At the CMI Conference held in Sydney™® from 3 to 7 October 1994, during which
the 1994 YAR was discussed, no amendments were made to Rule VI; the
amended text of 1990 was adopted as Rule VI of the 1994 YAR.*’

3.2004 YAR

Since 1996, particularly following the objection raised by the International
Union of Marine Insurers (IUMI) that Rule VI of the 1994 YAR led to unfairness
in the adjustment of general average, the CMI once again placed the issue of
salvage as general average on its agenda.”’ In this context, the CMI prepared a

35 Presumably to emphasize that salvage reward shall be included in general average only to the

extent that it is for the protection against a peril threatening the values involved in the common
maritime adventure together, the expression “to the extent” was replaced with “provided, “ and
“undertaken” was replaced with “carried out.”

In Rule A of the 1974 YAR, only extraordinary sacrifices deliberately made for the purpose of
protecting the values involved in the common maritime adventure together are considered as
general average. It is indisputable that the prevention and mitigation of environmental damage
do not constitute a sacrifice within this scope. For this reason, Cetingil considers that the
amendment made in Rule VI of 1974 is a consequence of the importance given to
environmental protection. Cetingil, ‘Kurtarma Miisterek Avaryast’, 153.

For detailed information regarding the amendments, see Cetingil, ‘Kurtarma Miisterek
Avaryast’, 155.

3 For detailed information on the 1994 YAR process, see N. Geoffrey Hudson, ‘The York-
Antwerp Rules: Background to the Changes of 1994’ (1996) 27(3) Journal of Maritime Law
and Commerce 469; Hudson and Harvey, 13; Algantiirk-Light, 45.

For a summary of the 1994 YAR amendments and the text, see Comite Maritime International,
Yearbook 1994 Annuuaire (Sydney II) 134; see also Selim Ataergin, ‘Genel Avarya ve York-
Antwerp Kurallari / 1994 Degisiklikleri® (1995) 9(1) Marmara Universitesi Hukuk
Aragtirmalar1 Dergisi 378.

Cook and Cornah, 63. It is reported that even before the 2004 YAR, in which salvage as general
average was accepted, cargo interests sought to exclude from the scope of general average
those salvages in respect of which they were separately liable for salvage reward, on the
grounds that such cases created unfairness and increased the contribution burden. Harvey, 448.
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questionnaire with the aim of obtaining views on the amendment of the 1994
YAR. In Article 4 of the questionnaire, it was pointed out, in summary, that while
some States accepted joint and several liability and others accepted the principle
of several liability in respect of the salvage reward, the question was raised
whether the respondents supported the view that the salvage reward paid in cases
where ship and cargo were saved together, but where the shipowner and the cargo
interests were separately liable for salvage reward, should be included in general
average.!!

At the colloquium held by CMI in Toledo (Spain) on 18-20 September 2000, a
report was presented by [IUMI concerning the need to amend the 1994 YAR and
the changes requested to be made. In the Report entitled “General Average
Reform - The IUMI Position”, prepared by Ememonn Magee, the need for
amending the 1994 YAR was explained.”” In the report annexed thereto,
prepared by the IUMI General Average Drafting Working Group and entitled
“General Average: How Should it be Changed?”, the proposals for amendments
to be made in the 1994 YAR were listed.*’

In paragraph 15 of the Report on the proposals, it was noted, in summary, that
the rule on the apportionment of salvage reward was first introduced by Rule VI
of the 1974 YAR, and this new rule had imposed a far greater workload on
average adjuster and costs on insurers than the changes made over the last fifty
years. However, it was emphasized that, if Rule VI of the 1994 YAR were to be
entirely abolished, shipowners who had to pay the salvage reward falling upon
the cargo might face the risk of being unable to recover it, and therefore the
complete exclusion of salvage reward from the scope of general average would
not be equitable. It was further stated that the practice of excluding special
compensation from general average adjustment, as in the 1994 YAR, should be
maintained. Within this framework, in parallel with the proposal put forward in
the first Report, it was suggested that Rule VI of the 1994 YAR be amended as
follows:**

41 Comite Maritime International, Yearbook 1994 Annuaire (Specimen Property CMI

Secretariat) 368.

Eamonn Magee, ‘General Average Reform - The IUMI Position’ (Comite Maritime
International, Yearbook 2000) 294.

Working Group General Average, ‘How should it be Changed?” (Comite Maritime
International, Yearbook 2000) 298.

Comite Maritime International, Yearbook 2000 (Singapore I) 305.
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(a) Salvage payments (including legal fees associated with such payments)
shall lie where they fall and not be brought into General Average save only
that any amounts paid by one party to the General Average in respect of the
proportion (calculated on salved values and not GA contributory values) of
another party or parties shall be apportioned between the parties to the
General Average in accordance with these rules.

(b) In paragraph (a) of this section references to salvage payments and the
like expressions shall be construed as excluding payments under Article 14
of the 1989 Salvage Convention and similar provisions (including SCOPIC).

The discussions on the amendment of the 1994 YAR continued at the CMI
Conference held in Singapore in 2001, and for this purpose, an International Sub-
Committee on General Average was established.*” The Committee, which
continued its work, thereafter, submitted its report to the CMI in 2003 within this
framework.*¢

In paragraph 6 of the report, after providing information on the process regarding
the inclusion of the salvage reward as general average, the justifications for
retaining salvage expenses within the scope of general average' and for
excluding them® were explained; however, no amendment to Rule VI was
proposed.*’ Nevertheless, at the 38™ Congress of the CMI held in Vancouver
from 31 May to 4 June 2004, the views of IUMI** were supported, and Rule VI

45 Comite Maritime International, Yearbook 2001 (Singapore Conference), 213.

Comite Maritime International, Yearbook 2003 (Vancouver I), 276.

Among the justifications for excluding the salvage reward from the scope were the need to
calculate the salvage reward twice unnecessarily, the requirement to obtain coverage twice,
and the fact that it would lead to an excessively long adjustment process. Comite Maritime
International, Yearbook 2003, 291.

The justifications for including salvage in general average were cited as providing a fairer
result, the joint and several liability for the salvage reward in some States, more accurate
calculation of the salvage reward, and the possibility of reaching an agreement between the
parties. Comite Maritime International, Yearbook 2003, 291.

4 Comite Maritime International, Yearbook 2003, 305.

50 At the conference, it was noted that the TUMI delegation indicated their willingness to
compromise on their radical views regarding general average being conditional upon the
protection of values involved in the common maritime adventure from a common peril;
however, no discussion on the matter took place at the conference. Jonathan Spencer, ‘Hull
Insurance and General Average—Some Current Issues’ (2009) 83(5-6) Tulane Law Review
1227, 1253.
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was revised,”' whereby the salvage reward, as a general rule, was excluded from
the general average contribution.*?

4.2016 YAR

The work on the revision of the 2004 YAR began in 2013 with the decision of
the Ad Hoc International Working Group on General Average, established for
this purpose, to prepare a questionnaire and send it to the members.” In the
questionnaire, five questions were posed under two headings within the scope of
Rule VL.

Under the first heading (6.1), it was noted, in summary, that the issue of whether
the salvage reward, when shared among the salved parties under a contract or by
law, should be included in general average, could not be resolved at the CMI
Beijing Conference (as there were justifications on both sides), and five options
were explained in the context of Rule VI of the 2016 YAR:

i) Retaining the 1994 position.

ii) Adopting the 2004 position.

iii) Adopting a compromise position as put forward by CMI in Beijing which
would also involve deciding on a percentage figure.

iv) Continuing as in (i) but encouraging adjusters “ad hoc” approach
wherever possible.

v) Continuing as in (i) and (iv) but including an express provision obliging
the adjuster to consider the possibility of not including salvage, perhaps
linked to the Rule Paramount.

In this context, members were asked the following questions:

a) Which option(s) do you support?
b) Are there any other options you wish to be considered?

31 For detailed information about the process, see Algantiirk-Light, 61.

32 For detailed information on Rule VI of the 2004 YAR, see Algantiirk-Light, 173; Cetingil,
Kender, and Unan, 146. It has been reported that the 2004 YAR did not receive general support
in practice and was almost never referenced in charterparty agreements. Kruit, 61.

33 At the meeting of the Working Group held in Beijing on 19 October 2012, salvage was
identified as the first topic to be considered within the scope of the revision of the 2004 YAR.
See, ‘Minutes of the Ad Hoc International Working Group on General Average’
https://comitemaritime.org/wp-content/uploads/2018/06/2012-10-19-Minutes-of-he-Ad-Hoc-
IWG-on-GA-Kempinski-Hotel-Beijing.pdf 30 May 2025.
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c) If options (ii) or (iii) are supported should an amendment to Rule XVII be
made so that salvage payments are not deducted from the contributory values
when salvage is not allowed as GA?

Under the second heading (6.2), it was noted that Rule VI in its current form
makes no reference to the salvage reward and that these expenses would be
considered by the adjusters under Rule C; in this context, members were asked:

a) Should the allowance for legal and other costs be expressly recognised in
Rule VI?

b) Would it encourage co-operation amongst salved property interest and
early negotiated settlements if legal costs were expressly excluded?

Based on the responses to the questionnaire, six States and non-governmental
organizations™ reported supporting a return to the solution under Rule VI of the
1994 YAR; six States’” indicated that they favoured continuing with Rule VI of
the 2004 YAR. Seven States and non-governmental organizations>® stated that
they accepted option (iv). The United Kingdom and Germany declared that no
agreement could be reached among their national associations.’’

The CMI International Sub-Committee on General Average prepared an
evaluation report at the Symposium held in Dublin in 2013, based on the
responses to the questionnaire. At the Sub-Committee’s meeting in Hamburg on
14-15 June 2014, a two-alternative proposal for Rule VI, depending on whether
the salvage reward is included as general average, was presented.>®

In the first proposal, based on Rule VI of the 2004 YAR, where the salvage
reward is not included as general average:

3 Argentina, Brazil, Denmark, Finland, Norway and BIMCO.

Belgium, Canada, France, Italy, Japan and Spain.

China, Croatia, Denmark, Netherlands, Norway, The World Association of Average Adjusters
(Association Mondiale de Dispacheurs - AMD) and the Association of Average Adjusters
(AAA).

Report by the CMI International Working Group on General Average, p. 98. The responses to
the questionnaire were addressed at the CMI International Sub-Committee on General Average
Symposium held in Dublin in 2013 and compiled into a report.

38 “2014-05-19-Letter-CMI-President-of-IWG-on-GA-and-Preparartion-of-Hamburg-
Conference’ <https://comitemaritime.org/work/review-of-the-rules-on-general-average/>
accessed 30 May 2025.
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Salvage payments, including interest thereon and legal fees associated with such
payments, shall lie where they fall and shall not be allowed in general average, unless

1. one party to the salvage shall have paid all or any of the proportion of
salvage (including interest and legal fees) due from another party
(calculated on the basis of salved values and not general average
contributory values), in which case the unpaid contribution to salvage due
from that other party shall be credited in the adjustment to the party that
has paid it, and debited to the party on whose behalf the payment was
made.

ii. there is a subsequent accident during the voyage that results in
significant differences between salved and contributory values.

iii. there are significant general average sacrifices involving salved
property.

iv. salved values were manifestly incorrect and resulted in a significant and
inequitable division of salvage expenses values.

In the proposal based on Rule VI of the 1994 YAR, where the salvage reward is
included as general average:

(a) Expenditure incurred by the parties to the adventure in the nature of
salvage, whether under contract or otherwise, shall be allowed in general
average provided that the salvage operations were carried out for the
purpose of preserving from peril the property involved in the common
maritime adventure, and subject to the provisions of paragraph (b) and (c).

(b) Where the parties to the adventure have paid salvors independently in
accordance with separate contractual or legal liability there shall be no
allowance or re-apportionment of salvage and associated expenses as
general average unless:

1. there is a subsequent accident during the voyage that results in significant
differences between salved and contributory values.

ii. there are significant general average sacrifices involving salved
property.

iii. salved values were manifestly incorrect and resulted in a significant and
inequitable division of salvage expenses.

At the CMI meeting held on 6-7 June 2015 in Istanbul, work was carried out on
a new draft based on the alternative in which salvage is considered as general
average.”” The Sub-Committee continued to work on the Istanbul draft text at its

39 ‘CMI International Working Group on General Average Working Papers for the Meeting of
the CMI International Subcommittee on General Average on 6-7 June 2015’
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meeting in London on 7-8 December 2015. The said draft text was adopted at
the 42" CMI Conference held in New York on 3-6 May 2016.%°

At the same time, the CMI General Assembly published the CMI Guidelines
Relating to General Average (CMI Guidelines) to assist the parties in resolving
general average issues.®!

I1I. SALVAGE REWARD WITHIN THE SCOPE OF THE 2004 YAR

As explained above, the 2004 YAR introduced a fundamental change regarding
salvage in general average, whereby salvage reward, as a rule, was excluded
from general average. However, an exception to this general rule was
established: if one party pays the salvage reward (including interest and legal
fees®?) that the other party is obliged to pay, the amount paid shall be credited to
the account of the paying party and recorded as a debt to the account of the party
on whose behalf the payment was made (2004 YAR Rule VI).

1. Absence of Salvage General Average

In 2004 YAR Article Vl-a, it is stated that “salvage payments incurred, including
interest and related legal fees, shall not be brought into General Average.” As
can be understood from the text of the article, the 2004 YAR abandoned salvage
general average; accordingly, the salvage reward, including interest and legal
expenses, is excluded from the general average contribution. In the application
of the rule, it is irrelevant whether the salvage reward has been paid under
contract or by law.*

<https://comitemaritime.org/work/review-of-the-rules-on-general-average/> accessed 30 May

2025.

Comite Maritime International, Yearbook 2016 (New York II Documents of the Conference)

178.

61 Comite Maritime International, Yearbook 2016, 189. In October 2002, a newly updated
version of the Guidelines, containing certain amendments, was published. Comite Maritime
International, CMI Guidelines Relating to General Average https://comitemaritime.org/wp-
content/uploads/2023/01/CMI-GA-Guidelines-1.pdf 30 May 2025.

2 In the official Turkish translation of the 2004 YAR, the term “legal fees” used in Rule VI is
rendered as “counsel fee (avukatlik iicreti).” In accordance with the official translation, the
same expression has been preferred in this study. However, regarding the issue that “legal fees”
should be translated into Turkish as “counsel fees (vekdlet iicretleri) and court expenses
(mahkeme masraflarr), “ see Sozer, 189 (footnote 2).

3 Algantiirk-Light, 173; Cetingil, Kender and Unan, 148.
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As in the previous YARs, Article A of the 2004 YAR also defines general
average as the apportionment of extraordinary sacrifices and expenditures made
deliberately and reasonably to protect the ship, freight, and cargo exposed to a
common maritime peril. Therefore, during the 2004 YAR period, despite Article
VI, whether a salvage operation aimed at saving the ship, freight, and cargo
together could be considered as general average remained a matter of debate.®*

Although going into detail on the subject would exceed the scope of this study,
the 2004 YAR Rule of Interpretation provides that “unless otherwise provided
in the Superior Rule and the numbered rules, the apportionment of general
average shall be made according to the lettered rules.” Therefore, for an
extraordinary sacrifice to be recognized as general average, it must not only
comply with the definition in Rule A but also not be subject to any exception in
the numbered rules. Under Rule VI-a, salvage reward is, as a general rule,
excluded from general average. In this sense, according to the 2004 YAR
Superior Rule, Rule VI should be considered an exception to Rule A. In other
words, even if the purpose is to protect against a common peril, all salvage
general average is, as a rule, outside the scope of the 2004 YAR.

2. Inclusion of Salvage Reward in General Average

Under 2004 YAR Rule VI, the salvage reward is not entirely excluded from the
general average. Paragraph (a) of the Rule provides that if one party pays the
salvage reward owed by another party, the amount paid shall be recorded as a
debt in favour of the paying party.

A. Exception Provision

In 2004 YAR Rule VI-a, it is stated that:

“If one party to the salvage shall have paid all or any of the proportion of
salvage due from another party, the unpaid contribution to salvage due
from that other party shall be credited in the adjustment to the party that
has paid it, and debited to the party on whose behalf the payment was
made.”

As can be understood from the wording of the Rule, the exception provision does
not, in a true sense, regulate a salvage general average. What it does is merely
record the paid amount as a credit to the account of the paying party and as a

% For discussions during the 2004 YAR period, see Algantiirk-Light, 173; Cetingil, Kender, and
Unan, 148.
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debt to the account of the party on whose behalf the payment was made. Except
for this exception specified in the Rule, it is not possible for the salvage reward
to be included in the general average.

B. Calculation of the Salvage Reward

In 2004 YAR Rule VI, four fundamental rules are provided for the calculation
of the salvage reward to be credited to the general average account. The first of
these is that the paid salvage reward shall be calculated not according to the
general average but based on the condition of the salvaged property after the
salvage operation.® Thus, the Rule explicitly states that the amount to be credited
and debited to the general average must constitute the actual salvage reward.

The second fundamental rule is that interest and legal fees are included in the
salvage reward to be credited. In this sense, the parties have the right to request
that the interest on the salvage reward paid on behalf of the other party, as well
as any attorney’s fees and mandatory expenses, be credited to their account.

The third fundamental rule, regulated in 2004 YAR Rule VI-b, is that

“Salvage payments referred to in paragraph (a) above shall include any
salvage remuneration in which the skill and efforts of the salvors in
preventing or minimising damage to the environment such as is referred to
in Article 13 paragraph 1(b) of the International Convention on Salvage
1989 have been taken into account”.

From the wording of the provision and its systematic interpretation, two
conclusions can be drawn.

The first of these conclusions is that, even if calculated in consideration of efforts
and skill aimed at preventing or mitigating environmental damage, not all
salvage operations are to be recognized as general average.®® The second is that,
in cases where the salvage reward is determined by taking into account the
salvors’ efforts and skill in preventing and mitigating environmental damage, it
may be included in the general average account as a credit to one party and a

% For detailed information, see Algantiirk-Light, 173; Cetingil, Kender and Unan, 148

6 Thus, it is also aligned with the second paragraph of 2004 YAR Rule C, which provides that
damages arising from pollutants spilled or discharged from goods participating in the common
maritime adventure shall be excluded from the scope of general average. See Cetingil, Kender,
and Unan, 151.
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debit to the other. In this respect, Rule VI-b can be said to constitute an exception
to 2004 YAR Rule C.

The final fundamental rule adopted in 2004 YAR Rule VI-c is that
compensations payable to salvors, such as “special compensation” regulated
under Article 14 of the 1989 Salvage Convention®’ or the “Special Compensation
P and I Club (SCOPIC) Clause”®® typically added to salvage contracts in
practice, shall not be considered as general average. In this context, the parties
shall not request that the special compensation or SCOPIC Clause—or any
substitute salvage payment—that one party is obliged to pay on behalf of
another, be included as a credit in the general average apportionment.

I1I1. 2016 YAR SALVAGE GENERAL AVERAGE

In 2016 YAR Rule VlI-a, it is stipulated that the salvage reward shall be included
in general average only if the salvage operations were carried out for the purpose
of protecting the assets exposed to the joint maritime adventure and in
accordance with paragraphs (b), (c), and (d). As the wording of the provision
indicates, unlike the 1994 YAR, in 2016 YAR Rule VI-b not all salvage
operations, but only those falling under one of the circumstances specified in the
article, are recognized as salvage general average.” Furthermore, pursuant to
Rule A, the salvage general average regulated in Rule VI is conditional upon the
protection of all assets involved in the common maritime adventure.

67 Cf. Turkish Commercial Code, Art. 1312.

% The SCOPIC Clause is a special compensation clause included in LOF (Llyod’s Open Form)
standard salvage contracts (Box 7) used in practice, introduced because the “special
compensation” under Article 14 of the 1989 Salvage Convention may be insufficient. Under
this clause, salvors are entitled to claim their expenses even when the salvage reward is
expected to be low, regardless of whether the salvage operation contributes to the prevention
or minimization of environmental damage. For detailed information, see Oguz Caner,
*SCOPIC Clause’ (2004) 8(1-2) Atatiirk Universitesi Erzincan Hukuk Fakiiltesi Dergisi 397,
397; Demir, Kurtarma, 235; Giirler, 158; Selek, 96; Ismail Demir, ‘Ozel Tazminat Koruma ve
Tazmin Klozu (SCOPIC)’ (2011) 27(4) BATIDER 89, 90.

In the CMI Guidelines’ explanation regarding Rule VI, it is stated that, to address concerns
that including the salvage reward in general average could lead to additional costs and delays,
a wide range of measures were considered—from keeping salvage entirely outside general
average to establishing a fixed-percentage system. Clear criteria were determined, taking into
account practical needs and the objective of ensuring financial equity. Comite Maritime
International, Guidelines Relating to General Average, 17.
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1. Precondition: The Existence of General Average

In the 2016 YAR, Rule A provides that

“There is a general average act when, and only when, any extraordinary
sacrifice or expenditure is intentionally and reasonably made or incurred

for the common safety for the purpose of preserving from peril the property

. . . 70
involved in a common maritime adventure.”

Pursuant to Rule A, the acceptance of the circumstances enumerated under Rule
VI-b as constituting general average is, as a rule, subject to the legal existence of
a general average act. Rule VI, however, does not contain an explicit provision
on this matter. The issue must therefore be discussed separately in terms of the
constituent elements of general average.

A. Exposure to the Common Maritime Adventure

Pursuant to Rule A of the 2016 YAR, in order for salvage to be considered
general average, the ship, cargo, and other property must have been exposed to
the common maritime adventure. This general requirement is reiterated in Rule
VI(a) with the expression “property involved in the common maritime
adventure.””!

Accordingly, since the common maritime adventure terminates once the
property, even temporarily, separates from the vessel,”* the salvage operation
carried out for such separated property cannot be regarded as general average.
Likewise, as the vessels are not exposed to the same maritime adventure, it is not
possible to speak of general average in respect of a salvage service rendered
simultaneously to both colliding vessels.

B. Salvage for the Purpose of Protection from a Common Peril

The existence of general average is contingent upon the presence of a peril
threatening all property interests involved in the common maritime adventure
(i.e., the vessel, cargo, other goods, and freight), coupled with the requirement
that the extraordinary sacrifice be undertaken for the common safety. The

70 Cf. Turkish Commercial Code, Article 1272.

71 In the 1994 YAR, only the term “adventure” was used. Within the scope of the 1994 YAR, it
was considered unnecessary to repeat this requirement in Rule VI, since it had already been
stipulated in Rule A; see Cetingil, ‘Kurtarma Miisterek Avaryast’, 142.

72 For the exception, see 2016 YAR Rules VIII and X.
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existence of a peril threatening only the vessel or only the cargo is not, in itself,
sufficient to constitute general average.”

The eequireement that the extraordinary sacrifice be made for the safety of all
property interests is reiterated in Rule VI(a) of the 2016 YAR as salvage
operations undertaken for the purpose of preserving property involved in the
common maritime adventure from peril. In contrast, the Rule does not expressly
include the expression “common safety.”

Although the wording of Rule VI could be interpreted as not requiring a common
peril for the existence of a salvage general average, it should be accepted, based
on a purposive interpretation, that the salvage operation must be carried out for
the protection of all property involved for a salvage general average to exist. In
other words, under the condition of a common peril, Rule VI-a of the 2016 YAR
does not create any exception to Rule A. Therefore, a salvage operation aimed
solely at addressing a peril threatening only the ship or cargo should not be
considered as general average.

C. Other Elements

For the existence of general average, it is also necessary that the sacrifice be
made voluntarily (intentionally), reasonably, and that a beneficial result is
obtained from the sacrifice.”* As in the previous YAR, Rule A of the 2016 YAR
provides that a sacrifice or expenditure, made “intentionally and reasonably, *
constitutes general average. Rule VI of the 2016 YAR, however, makes no
specific reference to these elements. The omission of these explicit expressions
in Rule VI raises a separate issue as to whether other conditions are required for

a salvage general average.

Since the 1994 YAR, the “Rule Paramount” added to all YARSs provides that no
apportionment shall be made for sacrifices and expenditures not made within
reasonable limits. Under the Rule Paramount, there should be no dispute that
salvage rewards not made within reasonable limits cannot be included in general
average. On the other hand, according to the 2016 YAR Rule of Interpretation,
unless otherwise provided in the Rule Paramount and the numbered Rules,
general average apportionment shall be made in accordance with the lettered

73 Cetingil, Kender and Unan, 35.
74 Cetingil, Kender and Unan, 47.
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rules. Therefore, unless an exception is provided in Rule VI or another numbered
rule, Rule A shall apply to the elements of salvage general average.

Inthe 2016 YAR, no specific exception has been introduced in Rule VI regarding
the definition and elements of general average. In this context, the inclusion of
salvage rewards in general average should primarily depend on the
reasonableness of the salvage operations and expenditures. Any contrary view
would be inconsistent with the principles of general average law.

Contrary to the definitions proposed in the doctrine, the existence of a beneficial
result is not listed among the elements of general average in 2016 YAR Rule A.”
Although there are divergent opinions’® in the doctrine, if the ship or cargo is
completely lost at the end of the sacrifice, there remains no value to be
apportioned, and thus general average cannot be invoked. On the other hand,
unless otherwise agreed in the contract, under the no cure no pay principle, the
salvage reward is calculated based on the salvaged values. Pursuant to 2016 YAR
Rule VI-d, special compensation or similar compensations like SCOPIC clause
which replace it, are excluded from salvage general average; therefore, the
inclusion of the salvage reward in general average is, as a rule, contingent upon
the salvage resulting in a beneficial outcome.

2. Separate Liability of the Parties for Salvage Reward

In Rule VI-b of the 2016 YAR, without prejudice to paragraph (a) of the rule,
special emphasis is placed on the applicability of the enumerated situations to
cases ‘“‘where the parties to the common maritime adventure have separate
contractual or legal liability to salvors, salvage shall only be allowed should any
of the following arise.” In other words, the rule specifies that the salvage general
average cases listed in the paragraph are applicable to salvage operations where
the owners of the salvaged property are separately liable for the salvage reward.
From the contrary interpretation of the rule and the wording, it can be concluded
that in cases where only one of the parties is liable for the salvage reward, the
paid salvage reward will constitute general average regardless of the exceptions
enumerated in the paragraph.

75 Similarly, the existence of a beneficial result is not specified in Article 1272/1 of the Turkish

Commercial Code
76 Ayrmtili bilgi Wahl, 260; Arseven, 47; Cetingil, Kender and Unan, 48.
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As is well known, the principle of several liability for salvage reward is
recognized in both the 1989 Salvage Convention and the TCC.”” According to
this principle, the salvage reward is apportioned among the owners of the
salvaged vessel and other property based on the salvaged values. Even if the
salvage operation is carried out for the purpose of saving the property involved
in the common maritime adventure from danger, the owners of the salvaged
property at the time the salvage is completed remain separately liable for the
salvage reward. Therefore, in cases where the international convention or the
TCC applies, the salvage reward will, as a rule, not be included in the general
average. Nevertheless, within the wording of 2016 YAR Rule VI-b, two issues
require further discussion.

The first of these is whether the expression “without prejudice to paragraph (a)”
in the text creates an exception to the salvage general average. This is because
Rule VI-a of the 2016 YAR does not make a specific reference to the separate
contractual or statutory liability of the parties for the salvage reward.

Although Rule VI-a of the 2016 YAR does not contain a provision regarding the
separate liability of the parties for the salvage reward, it explicitly uses the
expression “expenditure incurred by the parties.” From this expression, it is
understood that Rule VI-a does not provide for a different arrangement; rather,
it confirms the separate liability of the parties for the salvage reward as set out
in paragraph (b).

Another issue that requires discussion is how the expression “separate
contractual or legal liability to salvors” of the parties should be interpreted. For
instance, if, as is common in practice, it is stipulated in standard salvage
contracts’ that the shipowner is solely liable to the salvor for all salvage costs
attributable to the cargo owners, would the salvage operation be considered
general average regardless of the conditions set out in paragraph (b)?

Rose states that if the master concludes a single salvage contract based on the
authority of the cargo owners, the salvage reward paid may be considered as
general average.” Similarly, the CMI Guidelines indicate that under Rule VI-b,

771989 Salvage Convention art. 13/IT; TCC art. 1306/11.

78 For example, in Article 7 of TURKS 2015, it is stipulated that the shipowner is liable for the
salvage costs attributable not only to the ship but also to the cargo and freight, and that any
legal action shall be directed solely against the shipowner.

Rose, 56. However, the author notes that in practice, the most commonly used LOF type
salvage contract requires the master to conclude separate contracts on behalf of each requesting
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in salvages where the shipowner and cargo owners are separately liable for the
salvage reward, as in Lloyd’s Open Form, the amount calculated based on the
values at the conclusion of the salvage operation may be added to general
average without causing any additional cost or delay.*® In this sense, as in the
Turkish Salvage Convention (TURKS) 2015,%" if the shipowner is liable for the
salvage reward attributable to the ship as well as the cargo and freight in a
salvage contract aimed at recovering all values involved in the common maritime
venture, the paid salvage reward should be treated as general average without
requiring the conditions set out in Rule VI-b.*?

3. Cases of Salvage General Average

Rule VI-b of the 2016 YAR provides that “salvage shall be included in general
average only if one of the following circumstances arises.” Except for these
limited cases, it is not possible for the salvage reward to be included in general
average. Furthermore, paragraphs © and (d) of the Rule contain specific
provisions aimed at determining the scope of salvage rewards included in general
average.

A. Subsequent Loss and Damage

In determining the salvage reward, the “value of the vessel and other property
after salvage” is taken as the basis.*® The general average calculation, however,
is made according to the values of the property included in the general average
at the place and time where the voyage ends (2016 YAR G). It is possible for the
property to suffer further loss or damage after salvage until it reaches the point
where the general average calculation is to be made. In such a case, the owner of
the property may have to pay a higher salvage reward while receiving a lower
general average contribution. For this reason, paragraph (i) of 2016 YAR VI-b
provides that salvage shall be considered general average in the event of a

party, and in this case, no liability arises for the other salvaged cargo owners regarding the

salvage reward, nor would the paid salvage reward be included in the general average

apportionment.

Comite Maritime International, Guidelines Relating to General Average, 17.

8 TURKS 2015 art. 7.

82 As explained below, if the shipowner has paid the salvage reward due from other salvaged
cargo owners, this will also fall within the situation regulated in paragraph (iv) of Rule VI-b;
therefore, the salvage reward will be included in general average regardless of whether the
parties are separately or jointly liable.

81989 Salvage Convention art. 13/I-a; TCC art. 1305/I-a.
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subsequent casualty or other incident during the voyage causing a material
difference between the salvaged values and the contributory values.

As Hudson and Harvey point out, this paragraph concerns the loss or damage to
property or vessels included in the common maritime adventure after the
completion of salvage operations.** In the example provided by Hudson and
Harvey and Giiden, a container ship diverted to a temporary shelter port due to
engine failure resumed its voyage after repairs during which containers on deck
were lost overboard due to a severe storm,*® the owners of the lost containers are
liable for the salvage reward based on the value of the ship and cargo upon arrival
at the shelter port. If the salvage operation were recognized as general average,
since the general average is calculated according to the values at the end of the
voyage, the container owners would receive no value from the general average
and would therefore have no payment obligation.

In the above example, if the goods arrive at the port of destination partially lost,
the owner of the goods will be liable both for the salvage reward based on the
value of the goods at the shelter port where the salvage was completed and for
the general average at the port of destination based on the value of the goods at
the end of the voyage. In this scenario, the general average will be calculated
based on the value of the goods that actually arrived at the port of destination.
Accordingly, the owner of the goods will have the right to claim the excess
salvage payment as a general average loss.

According to the wording of the provision, not all losses or damages are
included, but only the salvage reward that shows a “significant difference, “*® as
used in the official translation of 2016 YAR VI-b(i), is included in general
average. Although the term “significant” is used throughout all five paragraphs
of Rule VI-b, it is not defined.®’ In this respect, whether the damage suffered by
the owner of the goods is significant must be determined according to the specific

circumstances of each case. The CMI Guidelines also emphasize that, in

8% Hudson and Harvey, 118.

85 Hudson and Harvey, 118; Giiden, p. 151.

8 In the official translation of 2016 YAR Rule VI published in the Official Gazette, the term
“significant” is rendered as “belirgin” in paragraphs (i) and (iii), and as “6nemli” in the other
paragraphs.

The CMI Guidelines indicate that the term “significant” was included to ensure the reduction
of cost and duration in the general average process, but due to the wide range of cases and
incidents to which the YAR are applied, no clear definition could be provided. Comite
Maritime International, Guidelines Relating to General Average, 17.
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applying paragraphs (i)-(v) of Rule VI-b, adjusters will need to rely on their
professional experience to determine what should be considered significant.®®

B. Existence of Significant General Average Sacrifices

In Rule VI-b(ii) of the 2016 YAR, it is stated that “significant general average
sacrifices” are to be included in general average. However, the precise intention
of this provision is not entirely clear. The purpose of general average is to
distribute extraordinary sacrifices so as to maintain a balance of interests among
the parties. At the conclusion of the apportionment, none of the parties should be
unjustly enriched at the expense of the others. It can be inferred that the Rule
reflects this general principle: the party that benefits from the salvage operation
contributes to the salvage expenses payable by the other party, thereby
preventing potential enrichment.

For example, in a salvage operation aimed at refloating a grounded vessel, if part
of the cargo on board is jettisoned to assist in salvaging the ship, the cargo owner
will not be required to pay the salvage fee for the jettisoned cargo; however, the
cargo owner will have the opportunity to recover all losses incurred due to the
jettisoned cargo under 2016 YAR I (Jettison of Cargo) within the scope of
general average. In other words, the cargo owner can claim full compensation
despite not paying the salvage fee. In contrast, the ship and other cargo owners
must both pay the salvage fee and compensate the owner of the jettisoned cargo
for their losses. Paragraph (ii) of Rule VI-b provides the parties with the option
to include such salvage-related expenditures in the general average. As Hudson
and Harvey note, the Rule ensures the correction of such inequities.®

C. Miscalculation and Apportionment of Salvage Fees

Paragraph (iii) of 2016 YAR Rule VI-b provides that the clearly erroneous
valuation of the salvaged values and the manifestly incorrect apportionment of
salvage expenses shall be recognized as salvage general average.

As is well known, any salvage operation that produces a useful result entitles the
salvor to a salvage reward.” The salvage fee is generally determined based on
the values of the salvaged property at the conclusion of the operation, taking into

88 Comite Maritime International, Guidelines Relating to General Average, 17. See also Rose,

59.
Hudson and Harvey, 119.
%0 1989 Salvage Convention art. 12/I; TCC art. 1304/1.
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account the criteria set out in the 1989 Salvage Convention and the TCC.”!
Although reported to be very rare in practice,” the Rule serves to correct any
miscalculations or errors in the apportionment of the salvage fee.

From the wording of Rule VI-b(iii) of the 2016 YAR, it is understood that two
conditions must coexist for a salvage to qualify as general average. The first
condition is that the salvage reward must have been determined based on the
value of the salvaged vessel and other property after the salvage operation.
Although rarely encountered in practice, the Rule should not apply where the
reward has been agreed upon in advance by the parties. In cases where the
salvage fee is determined by a court,” any apparent error should not be
considered general average unless the court decision is set aside. Moreover,
according to the wording of the Rule, only a “manifestly incorrect” allocation
will qualify as general average.

The phrase “the clearly erroneous nature of the salvaged values” in the official
translation of the Rule is open to misinterpretation. From its wording, it may be
understood that the error must pertain to the nature of the salvaged vessel, cargo,
or other property. However, the original text of the Rule uses the term “salved
values.” In this sense, the error should not relate to the nature of the salvaged
property but rather to the calculation of its value.

For salvage to constitute general average, it is not sufficient that the values of the
salvaged vessel or cargo have been miscalculated. At the same time, the salvage
expenses must have been “manifestly incorrectly apportioned.” Even if the
salvage fee has been miscalculated, rectifying this error in the apportionment
among the owners of the vessel and cargo will prevent the existence of general
average.

D. Payment of the Other Party’s Salvage Reward

Rule VI-b(iv) of the 2016 YAR provides that “any of the parties to the salvage
has paid a significant proportion of salvage due from another party, “ such
payment shall constitute general average. In this respect, the provision is
essentially a repetition of Rule VI-a of the 2004 YAR. However, there are certain
differences between the two provisions.

%l 1989 Salvage Convention art. 13/I; TCC art. 1305/1.
2 Hudson and Harvey, 119.
93 1989 Salvage Convention art. 7; TCC art. 1301.
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In Rule VI-a of the 2004 YAR, it was stipulated that if one of the parties was
compelled to pay the whole or a significant part of the salvage reward due from
another party, the amount so paid would be entered in the adjustment as a debit
against the account of the party on whose behalf the payment had been made.”
Accordingly, the rule did not in substance establish a salvage general average
but rather regulated an accounting transfer. In Rule VI-b(iv) of the 2016 YAR, it
is provided that where one of the parties has paid the salvage reward apportioned
to another party, such payment shall be treated as general average.

In subparagraph (iv) of Rule VI-b of the 2016 YAR, there is no clarity as to
whether the salvage reward due from the other party must be paid as a legal
obligation, by contract, or for other reasons. Pursuant to the wording of the
article, it should not matter whether the salvage reward for general average is
paid with the purpose of being liable for the whole of the reward under law or
contract, or for the purpose of securing the removal of the measure applied to the
cargo and thereby enabling the continuation of the vessel’s navigation.

In Rule VI-a of the 2024 YAR, interest and legal fees have been included in the
general average contribution, and it has been considered sufficient that part of
the payment has been made. In subparagraph (iv) of Rule VI-b of the 2016 YAR,
however, no clarification is provided regarding interest and legal fees.

As is known, salvage costs include, in addition to the salvage reward, interest
and litigation costs.”” Indeed, in the principle that the salvage reward should not
exceed the value of the goods after salvage, interest and legal fees are not taken
into account.”® Therefore, in the case of salvage as general average, since these
amounts are already automatically included in the contribution, the omission of
interest and litigation costs in the article should not be regarded as a deficiency.

Pursuant to subparagraph (iv) of Rule VI-b of the 2016 YAR, provided that the
amount paid is “significant, “ partial payment of the amount due by the other
party is sufficient for salvage general average. As emphasized above, it is not
possible to establish definitive criteria as to whether the amount paid is
significant. The issue must be resolved according to the circumstances of each
individual case.

94 For detailed information see Algantiirk-Light, 174; Cetingil, Kender and Unan, 148.
% For detailed information see Demir, Kurtarma, 248; Giirler, 241
% 1989 Salvage Convention art. 13/IT; TCC art. 1304/11L.
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E. Executing Multiple Salvage Agreements

In the official translation of subparagraph (v) of Rule VI-b of the 2016 YAR, “a
significant proportion of the parties have satisfied the salvage claim on
substantially different terms, no regard being had to interest, currency correction
or legal costs of either the salvor or the contributing interest.” However, the
translation of the article in this manner requires clarification.”’” This is because,
in practice, if a single reward is determined at the conclusion of the salvage, it
would not be possible for the parties to pay their respective shares under very
different conditions.

Subparagraph (v) of Rule VI-b of the 2016 Y AR regulates the possibility that the
salvage reward allocated to the parties at the conclusion of the salvage may be
determined in very different ways. Hudson and Harvey note that the fact that
shipowners and cargo owners concluded different salvage reward agreements
had caused problems even before the entry into force of Rule VI of the 1974
YAR, that it was debated whether the parties themselves would bear this
difference or whether it would be included in general average for allocation
among the parties, and that the general trend in Anglo-Saxon law is towards
“general apportionment.””® It is understood that the article was incorporated into
Rule VI-b for this purpose.

The acceptance of shipowners and cargo owners having paid different salvage
rewards as salvage general average is conditioned upon the simultaneous
existence of two requirements. The first of these is that a significant proportion
of the parties have determined the salvage reward in different ways.” Although
it is not very clear what is meant by a significant proportion, in a salvage relation
involving dozens of parties, the conclusion of separate salvage agreements by
only one or two owners should not be sufficient for salvage general average.

The other requireement is that, due to the salvage reward being determined in
different ways, the parties would be obliged to pay very different salvage

7 In reality, subparagraph (v) of Rule VI-b of the 2016 YAR refers not to the payment of the

salvage reward under very different conditions, but to the determination of the salvage reward
in different ways. Therefore, the paragraph should be understood as “the salvage reward
having been determined under very different conditions for a significant majority of the
parties.”

Hudson and Harvey, 119.

For example, a significant proportion of the owners of the salvaged goods may be obliged to
reach an agreement with the salvor or resort to arbitration in order to prevent the process from
being prolonged due to another group’s objection to the salvage reward.
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rewards. Interest, currency adjustment, or legal fees shall not be taken into
account in determining this difference. The CMI Guidelines state that, when
assessing whether there is a significant difference between the salvage rewards
payable by the parties under subparagraph (v) of Rule VI-b, average adjusters
should consider the salvage reward for all interests salvaged, excluding only

currency differences, interest, security, and legal expenses.'®

4. Scope of Salvage Reward Included in General Average

In Article 13/I of the 1989 Salvage Convention, adopted after the 1974 YAR,
efforts and skill aimed at preventing or minimizing environmental damage are
listed among the criteria to be considered in determining the salvage reward.
Article 14 of the Convention also grants the salvor engaged in salvage operations
for a vessel or its cargo posing a threat of environmental damage the right to
claim their expenses, under the designation of special compensation.

As emphasized above, the fact that environmental damages are not included in
general average under Rule C of the 1974 YAR has given rise to the debate as to
whether the reward and compensation regulated in Articles 13 and 14 of the 1989
Salvage Convention are included in salvage general average. To prevent these
debates, two special rules were added to Rule VI of the 1974 YAR in 1990. These
rules were preserved in their entirety in Rule VI of the 1994 YAR. Following the
entry into force of the 1989 Salvage Convention, with the addition of the
SCOPIC clause to standard salvage agreements used in practice, a special
provision was added to Rule VI-c of the 2004 YAR. Rules VI-b and c of the
2004 YAR were, with very minor amendments,'*' reorganized as paragraphs ¢
and d of Rule VI of the 2016 YAR.'*

A. Salvage Reward Determined According to the 1989 Salvage Convention

Pursuant to the principle of no cure, no pay, the salvage reward is agreed upon
by the parties after the completion of the salvage operation. If the parties fail to
reach an agreement, the reward is determined by the court, taking into account

100 Comite Maritime International, Guidelines Relating to General Average, 17.
101 The term “salvage payments” has been replaced with “salvage expenditures.”

102 The origin of paragraphs b and ¢ of Rule VI of the 2004 YAR is the second paragraph of
subparagraph a and subparagraph b of Rule VI of the 1994 YAR.
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the criteria listed in Article 13/1 of the 1989 Salvage Convention.'”® One of these
criteria for determining the reward is the effort and skill demonstrated by the
salvor to prevent or minimize environmental damage. In this sense, it is possible

for salvors to be entitled to a higher salvage reward in salvage operations
involving pollution or the threat of environmental damage.

As with previous YAR, under Rule C of the 2016 YAR, damages and expenses
arising from pollutants leaked or discharged from the environment or from
property values contributing to the common maritime adventure are excluded
from general average distribution.'™ Therefore, the salvage reward calculated by
taking into account the effort and skill of the salvor in preventing or minimizing
environmental damage must, as a rule, be excluded from general average
distribution. For this purpose, with the amendment made in 1990, Rule VI of the
1974 YAR was supplemented to include that the salvage reward determined by
considering the efforts and skill of salvors in preventing and minimizing
environmental damage under Article 13/I-b of the 1989 Salvage Convention is
included in general average.'” Presumably to avoid such a debate during the
2016 YAR period as well, the same provision was reiterated in Rule VI-c.

In Rule VI-c of the 2016 YAR, it is stated that

“Salvage expenditures referred to in paragraph (a) above shall include any
salvage remuneration in which the skill and efforts of the salvors in
preventing or minimising damage to the environment such as is referred to
in Article 13 paragraph 1(b) of the International Convention on Salvage,
1989 have been taken into account.”

In this sense, the Rule allows for the inclusion in general average of the reward
paid not only for the salvage of the ship and cargo exposed to common maritime
peril but also for efforts aimed at preventing or minimizing environmental
damage.'%

103 The order of the criteria listed for determining the salvage reward shall not be taken into

account. See Article 13/I of the 1989 Salvage Convention; Article 1305/1 of the Turkish
Commercial Code.

However, in the presence of the situations listed in Rule XI-d, it is possible for the expenses
related to measures taken to prevent and mitigate environmental damage to be included in
general average.

The aforementioned rule was reiterated verbatim in the second paragraph of Rule VI-a of the
1994 YAR and in Rule VI-b of the 2004 YAR. For detailed information, see Algantiirk-Light,
176; Cetingil, Kender, and Unan, 150.

Cetingil, ‘Kurtarma Miisterek Avaryast’, 153.
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In Rule VI-c of the 2016 YAR, there is no direct reference to Article 13/I-b of
the 1989 Salvage Convention; rather, it points to the criteria listed therein (such
as is referred). Therefore, the application of the Rule does not require the 1989
Salvage Convention to be applicable to the salvage agreement relationship.'”’

B. Compensations Excluded from Salvage General Average

Under Rule VI-d of the 2016 YAR, it is regulated that special compensation,
whether pursuant to Article 14 of the 1989 Salvage Convention or of a similar
nature, such as the SCOPIC clause, shall not be considered as salvage expenses
and shall not be included in the general average distribution. In this form, the
article defines the limits of the salvage reward to be taken as the basis for salvage
general average distribution.

Article 14 of the 1989 Salvage Convention provides that the salvor may claim
from the owner, as special compensation, the expenses incurred in a salvage
operation posing a threat of environmental damage, in cases where the salvor is
not entitled to a salvage reward or the reward received is insufficient.'”® The
provision, which is an exception to the no cure, no pay principle, aims to
incentivize salvors who might otherwise be reluctant to engage in salvage
operations due to the risk of receiving no reward at the conclusion of the
operation.'?’

As emphasized above, due to the insufficiency of special compensation and the
difficulty of proving the existence of environmental damage, standard salvage
agreements in practice include the SCOPIC clause, which replaces special
compensation. The existence of environmental damage is not required for the
application of the SCOPIC clause. Under the clause, the salvor is entitled to
claim, as compensation, 25% more than the expenses incurred for the personnel,
vessels, equipment, and materials involved in the salvage operation.110

Under Rule VI-d of the 2016 YAR, special compensation regulated in Article
14/11 of the 1989 Salvage Convention, as well as payments replacing special

1

=)

7 Cetingil, ‘Kurtarma Miisterek Avaryast’, 154.

Cf. Turkish Commercial Code, Article 1312/1. If environmental damage is prevented or
minimized through the salvage operation, the salvor is entitled to claim 30% more than the
expenses incurred. However, this amount shall in no case exceed twice the expenses incurred.
1989 Salvage Convention, Article 14/II; Turkish Commercial Code, Article 1312/11.

For detailed information, see Demir, Kurtarma, 203; Selek, 79; Giirler, 152.

110" Caner, 402; Demir, ‘SCOPIC’, 101.

108

109
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compensation, such as the SCOPIC clause, are not considered as salvage reward.
Therefore, in the case of salvage general average, special compensation or
payments replacing it shall be excluded from general average distribution. The
result should not change even if the salvor invokes special compensation or the
SCOPIC clause due to earning a lower salvage reward; not just the excess over
the calculated salvage reward, but the entire special compensation or payments
replacing it, shall remain excluded from general average distribution.

CONCLUSION

The inclusion of the salvage reward in general average has been one of the most
debated issues in international practice. The differences in practice between
Continental Europe and England have made it difficult to adopt a uniform rule
on the subject. For this reason, salvage general average could only be included
in the YAR eighty years later, with Rule VI of the 1974 YAR. However, the
debates over salvage general average did not cease, and through the initiatives
of IUMI, the solution introduced by Rule VI of the 1974 YAR was abandoned.
Thus, under Rule VI of the 2004 Y AR, the salvage reward, as a rule, is excluded
from general average.

In the 2016 YAR, a system change was again introduced, and the situations that
can be accepted as salvage general average have been listed in a limited manner.
Outside of the situations specified in the Rule, it is not possible for the salvage
reward to be included in general average. The acceptance of these limited
situations as general average is again conditioned upon the prerequisite that the
elements of property exposed to common maritime peril are salvaged together.
In this sense, under the 2016 Y AR, the inclusion of the salvage reward in general
average is, in addition to all elements of general average, conditional upon the
existence of one of the situations listed in Rule VI-b.

When Rule VI of the 2016 YAR is examined as a whole, it would not be incorrect
to say that the principle of salvage general average has been reinstated, albeit in
a limited manner. In other words, not all salvage operations relating to the values
exposed to common maritime peril are accepted as general average, but only the
situations listed in Rule VI-b. Otherwise, the salvage reward would remain
outside general average, and, depending on the situation, a separate
apportionment would be applied.
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