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ABSTRACT

Yavuz [Altintas], Miyase. The Role of [jtihad in Family Law Reforms of Modern Muslim-Majority States: A Case
Study of Morocco. PhD. Dissertation, SOAS University of London Faculty of Law and Social Sciences School of
Law, England, 2018.

The primary objective of this thesis is to investigate the role of ijtihad in its application to Islamic law in
modern Muslim-majority states by analysing its conceptualisations and the jurisprudential justification for
its practices. The question of how and why ijtihad operates in legal reforms is addressed as well as what are
the motivations, techniques, forms and reasoning adopted when practising it. This thesis involves examin-
ing whether ijtihad is exercised by going back to the primary sources, i.e. the Qur’an and the Sunnah or by
choosing among existing juristic views in classical Islamic jurisprudence. To what extent the rules and prin-
ciples of classical Islamic legal theory (usil al-figh) are respected and followed in bringing about the reforms

by means of contemporary ijtihad, is explored. The main substantive area of focus is family law due to its
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being the most widely applied aspect of Islamic law among modern Muslim-majority states. Specifically, the
reforms of the Moroccan Family Code of 2004 are examined as having been introduced on the basis of ijtihad.
A central argument of the thesis is that whilst the modern conceptualisations of ijtihad and its practice differ
from classical mainstream understanding of the notion in terms of their definition, scope, and the authority
of exercising it, they can still be accommodated within Islamic law. That is, a conceptual analysis reveals
that various ijtihad understandings and practices, which were particularly triggered by the socio-political
changes of the historical context, existed in Islamic legal history. Based on the research findings, it is con-
cluded that most modern ijtihad practices do not strictly follow the detailed rules and principles of classical
Islamic legal theory, in general. Nevertheless, they do not lack jurisprudential justifications, and some of
them can be rooted in classical Islamic jurisprudence. Moreover, these practices also present a legitimate

theoretical, albeit rudimentary, framework.
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Bu calismanin temel amaci ictihadin modern dénemdeki kavramsallastirma ve hukuki temellendirmelerini
analiz ederek islam hukukunun modern Miisliiman-gogunluklu iilkelerde uygulanmasindaki roliinii arastir-
maktir. Bu arastirmada ictihadin hukuk reformlarinda neden ve nasil kullanildig1 meselesinin yani sira uy-
gulama esnasinda hangi motivasyonlar, teknikler, formlar ve muhakeme usullerinin benimsendigi incelen-
mektedir. Ayni zamanda ictihadin birincil kaynaklara, yani Kur’an ve Siinnet’e doniilerek mi yoksa klasik
islam hukuk bilimi icerisinde var olan hukuki gériislerden secmek suretiyle mi yapildigi analiz edilmektedir.
Son olarak klasik fslam hukuk teorisi (fikih usiilii) kurallari ve prensiplerinin ne derece itibar gérdiigii ve
bunlarin giiniimiizde ictihad vasitasiyla gerceklestirilen reformlarda ne derece takip edildigi arastirilmak-
tadir. Tezin ana odak noktasini modern Miisliiman-gogunluklu iilkelerde islam hukukunun en yaygin uygu-

lanan yonii olmas: sebebiyle aile hukuku teskil etmektedir. 2004 Fas Aile Kanunu reformlar ictihada
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dayanilarak uygulamaya kondugundan dolayi 6zellikle incelenmistir. Tezin ana argiimani ictihad kavrami-
nin klasik ana akimdaki anlayistan tanim, kapsam ve ictihad etme yetkisi agisindan farklilik gosterse de mo-
dern dénemdeki ictihad kavramsallastirmalar1 ve uygulamalarinin fslam hukuku igerisinde yer almasi ge-
rektigidir. Nitekim kavramsal bir analiz yapildiginda 6zellikle tarihi baglamin sosyo-politik degisikliklerinin
zemin hazirladi cesitli ictihad anlayislarinin ve uygulamalarinin islam hukuk tarihi igerisinde var oldugu
goriilmektedir. Modern dénem ictihad uygulamalarina bakildiginda cogunun genel olarak klasik Islam hukuk
teorisinin detayl kural ve prensiplerini siki bir sekilde takip etmedigi goriilmektedir. Bununla birlikte bu
uygulamalar hukuki temellendirmelerden mahrum degildir ve bazilar1 klasik Islam hukuk bilimi icerisinde

kaynagini bulabilmektedir. Dahasi bu uygulamalar iptidai de olsa mesru bir teorik ¢erceve sunmaktadir.
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