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Deniz seviyesindeki yiikselmelerin, uluslararasi deniz hukukunun temelini olusturan
deniz yetki alan1 smirlandirmalaria yonelik etkileri giin gegtikge daha goriiniir hale
gelmektedir. Ozellikle antlagmalarla belirlenen deniz sinirlarmin cografi kosullara
bagliligi, bu smirlarmn iklim degisikliginin tetikledigi fiziksel degisikliklerden dogrudan
etkilenmesi sonucunu dogurmaktadir. Bu baglamda, antlagmalar hukukunda diizenlenen
“esaslt degisiklik” (rebus sic stantibus) ilkesi, deniz sinirlandirma antlagsmalarinin
gecerliligi bakimindan yeniden giindeme tasinmaktadir. Calismada, Birlesmis Milletler
Deniz Hukuku Sozlesmesi (BMDHS) nin esas hat kavramu ile birlikte antlagsmalarin
hukuki istikrari, devlet uygulamalari ve uluslararasi yargi kararlar1 15181inda kapsamli bir

degerlendirmeye tabi tutulmaktadir. Ayrica, uluslararast barisin ve hukuki giivenligin
korunmasi baglaminda mevcut sinirlandirmalarin gelecegi tartisilmaktadir.
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Bu c¢aligmada, yiriirliikteki pozitif hukuk bakimindan normal esas hattin hareketli
(ambulatuar) niteliginin korundugu, Birlesmis Milletler Genel Sekreteri (BMGS)
nezdindeki aleniyet kazandirma & tevdi etme (deposit & publicity) pratiginin bazi
cografyalarda fiill bir sabitleme (fixing) etkisi dogurabildigi; bununla birlikte deniz
sinirlandirma antlagmalarinin Viyana Antlagsmalar Hukuku Sozlesmesi (VAHS) m.
62/2(a) uyarinca rebus sic stantibus’a kapali oldugu tezi sinanmaktadir. Bulgular,
hareketli rejimin /ex lata olarak siirdiigiinii; idari-teknik kayit ve ilan mekanizmalarinin
normatif tadil olusturmadigini; mevcut sinirlandirma antlasmalarinin nihailiginin ise
korunmasi gerektigini gostermektedir.

Anahtar Kelimeler: *Esas Hatlar eHareketli Esas Hatlar *Aleniyet Kazandirma & Tevdi
Etme *Deniz Yetki Alanlar1 ¢ VAHS m. 62/2(a)

ABSTRACT

The implications of sea-level rise for maritime boundary delimitations established under
international law have become increasingly apparent. Since such boundaries are
inherently dependent on coastal geography, they are directly affected by the physical
changes driven by climate change. In this context, the doctrine of “rebus sic stantibus” -
fundamental change of circumstances - as codified in the law of treaties, has reemerged
as a central question regarding the validity of maritime delimitation agreements. This
article offers a comprehensive assessment of the concept of baselines under the United
Nations Convention on the Law of the Sea (UNCLOS) as well as the legal stability of
treaties, state practice, and the jurisprudence of international courts and tribunals. It
further discusses the future of existing delimitation arrangements in light of the need to
safeguard international peace and legal certainty.

This article argues that the ambulatory character of the normal baseline remains the lex
lata, that the deposit & publicity practice before the UN Secretary-General may produce
a de facto fixing effect in certain settings, yet maritime delimitation treaties remain
insulated from rebus sic stantibus under VCLT art. 62(2)(a). The findings indicate that
administrative recording does not amount to normative change and that the finality of
existing delimitation treaties should be preserved.

Keywords: *Baselines *Ambulatory Baselines *Deposit & Publicity *Maritime Zones
*VCLT art. 62(2)(a)

GIRIS
Kiiresel dlgekte deniz seviyesindeki yiikselmelerin, deniz yetki alanlarinin tesisi
ve siirlandirilmasina iliskin mevcut hukuki mimari iizerinde yapisal sonuclar

dogurdugu goriilmektedir. Deniz alanlarinin belirlenmesinde “karanin denize
hakimiyeti” ilkesinin esas oldugu;' normal esas hatlarm (Birlesmis Milletler

' John Cooper, ‘Delimitation of the Maritime Boundary in the Gulf of Maine Area’ (1986) 16(1)
Ocean Development & International Law 59-90.
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Deniz Hukuku Sozlesmesi (BMDHS) m. 5)* kiy1 ¢izgisinin hukuki izdiisiimii
olarak islev gordiigli ve bu gercevede kiyr morfolojisindeki degisimlerin deniz
yetki alanlarmmin dis sinirlarina yansiyabildigi kabul edilmektedir. Bu kabuller
cercevesinde, literatiirde “hareketli (ambulatory) esas hat” yorumu uzun siire
baskin bir konumda bulunmus, bununla baglantili olarak deniz seviyesindeki
ylikselmelerin esas hat—dig sinir iligkisinde siireklilik arz eden etkiler
dogurabilecegi degerlendirilmistir. S6z konusu etkinin 6zellikle kiy1 seridinin
gerilemesi, algak su ¢izgisinin yer degistirmesi ve buna baglh dig sir
kaymalarina iligkin tartigmalar giindeme tasidig1 goriilmektedir. Ayni baglam,
giincel literatiirde hareketli esas hat yaklagimin dayanaklari ile bu yaklagimin
siirlarina iliskin tartismalarin birlikte ele alinmasini gerekli kilmaktadir.?

Deniz seviyesindeki yiikselmelerin, antlagsmalarla tesis edilen deniz
simirlandirmalarinin akibeti bakimindan antlasmalar hukukunda yer alan “esash
degisiklik” (rebus sic stantibus) kurumunu yeniden giindeme getirdigi de tespit
edilmektedir. Bununla birlikte, sinir ¢izen antlagmalarin Viyana Antlagmalar
Hukuku Soézlesmesi' (VAHS) m. 62/2(a) uyarinca sinir antlagmalari istisnasi
kapsaminda &zel bir statiiye tabi tutuldugu; bu nedenle, deniz sinirlandirma
antlagmalarinin sirf ¢evresel/fiziksel degisiklikler gerekce gosterilerek sona
erdirilmesinin veya tek tarafli olarak gézden gegirilmesinin hukuki bakimdan
yiiksek esiklere baglandigi yoniindeki yaklasimin Ogretide ve glincel
calismalarda agirhik kazandigi goriilmektedir. Smirlandirma diizenlemelerinin
istikrar1, hukuki giivenlik ve barisin korunmasi gibi gerekgelerle s6z konusu
istisnanin deniz sinir antlagsmalarim da kapsadigi; ayrica m. 62’nin genel
sartlarnin (6ngoriilemezlik, temelden sarsma, degisikligin antlasmanin esash
temelini etkilemesi vb.) somut olayda siki yorumlandigi vurgulanmaktadir. Bu
cergeve, deniz yetki alani sinirlandirmalarinin ¢evresel doniistim karsisinda dahi
istikrarinin korunmast lehine yorumlarin giiclendigini gdstermektedir.’

United Nations Convention on the Law of the Sea (adopted 10 December 1982, entered into
force 16 November 1994) 1833 UNTS 3.

3 Alfred Soons, ‘Some Observations on the ‘Ambulatory’ Nature of the Normal Baseline’ (2024)
1 Portuguese YB L Sea 5, 5,9,11.

Vienna Convention on the Law of Treaties (adopted 23 May 1969, entered into force 27
January 1980) 1155 UNTS 331.

Vasiliki Lampiri, ‘The Law of Treaties as a Safeguard for the Viability of Maritime
Delimitation Agreements in the Face of Sea-Level Rise’ (2025) 12(1) Journal of Territorial
and Maritime Studies 93, 93; Ugur Bayillioglu, ‘Deniz Seviyelerinin Yiikselmesi ve Esas
Hatlar Uzerindeki Etkileri: Yeni Bir Tiirk—Yunan Uyusmazligia Dogru Mu?’ (2022) 17(1)
Erciyes Universitesi Hukuk Fakiiltesi Dergisi 97, 117.
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Uluslararas1 yargisal ve yari-yargisal platformlarda deniz seviyesindeki
yilikselmelerin deniz hukukuna yansimalar1 giderek daha agik bicimde ele
almmustir. Uluslararasi Deniz Hukuku Mahkemesi’nin (UDHM (ITLOS)) 21
Mayis 2024 tarihli damsma goriisiinde,® iklim degisikligi baglaminda deniz
cevresinin korunmasi ve muhafazasi yoniinden BMDHS hiikiimlerinin i¢erdigi
yiikiimliiliklerin kapsami ayrintili bicimde degerlendirilmis; deniz seviyesindeki
yiikselme olgusunun da bu baglamda dikkate alinacagi belirtilmistir. S6z konusu
goriis, her ne kadar dogrudan deniz sinirlandirmasi antlasmalarinin gegerliligine
hilkmetmemekte ise de taraf devletlerce iklim kaynakli etkilerin deniz ¢evresi
hukukunun genel cercevesi iginde gozetilmesi gerektigini vurgulamasi
bakimindan 6nem tagimaktadir. Bu degerlendirmelerin, ilerleyen bdliimlerde
antlagmalarin istikrar1 ve yorumuna iligkin analizler i¢in baglamsal bir arka plan
sundugu kabul edilmektedir. Ayrica, anilan danisma goriisiine eslik eden
beyanlarda diger uluslararasi yargt mercilerinde yiiriitiilen siireclerle etkilesim
imkanina isaret edilmis; boylelikle iklim kaynakli deniz olgularmin genel
uluslararast hukuk igtihadina yansima kanallari ortaya konulmustur.’

Tiirkge literatiirde, oncelikle deniz alanlariin sinirlandirilmasi, daha sonra da
deniz seviyesindeki yiikselmelerin esas hat—dig sinir iliskisi ve deniz yetki
alanlarmin sinirlandirilmas iizerindeki etkileri ayrintili bigimde tartigilnus;®
hareketli nitelik ile sabitleme (fixing) egilimleri arasindaki gerilim, devlet
uygulamalar1 ve uluslararasi orgiitsel ¢aligmalar 1518inda irdelenmistir. Esas hat
kavraminin adalar ve adaciklar bakimindan belirlenmesinde karsilagilan
sorunlar; cezir yiiksekliklerinin hukuki statiisii, yapay miidahalelerin
sinirlandirmaya etkileri ve bolgesel 6rneklerde (Dogu Akdeniz dahil) yontemsel

¢ Request for an Advisory Opinion submitted by the Commission of Small Island States on

Climate Change and International Law (Advisory Opinion, 21 May 2024) ITLOS Case No 31.

Request for an Advisory Opinion submitted by the Commission of Small Island States on
Climate Change and International Law, 6, para 2 <https://www.itlos.org> s.e.t. 4 Eyliil 2025;
ITLOS, ITLOS/PV.23/C31/1/Rev.1, 18, 29.

Bayillioglu, 97-139; Deniz Tekin Apaydin, ‘Diiz esas hatlarin belirlenmesinde adalarin rolii:
Adalar sagag1 bilmecesi’ (2019) 25(2) Marmara Universitesi Hukuk Fakiiltesi Hukuk
Arastirmalart  Dergisi 565-589; Berkant Akkus, ‘Yapay Adalarin Uluslararast Deniz
Hukukundaki Statiisi” (2024) 14(1) Siileyman Demirel Universitesi Hukuk Fakiiltesi Dergisi
465-511; Ahmet Ulutas, ‘Deniz Seviyesinin Yiikselmesinin Uluslararas1 Hukuk Bakimindan
Etkileri ve BM Uluslararasi Hukuk Komisyonunun Caligmalar’ (2023) 31(1) Selguk
Universitesi Hukuk Fakiiltesi Dergisi 325, 325-393; Omer Mira¢ Sali, ‘Deniz Yetki
Alanlarimin Simirlandiriimasinda Dogu Akdeniz Adalar® (2022) 5(1) Uluslararast Iliskiler ve
Diplomasi 38, 38-61; Sami Dogru, ‘Dogu Akdeniz’de Hidrokarbon Kaynaklar: ve Uluslararasi
Hukuka Gore Bolgedeki Kita Sahanligi ve Miinhasir Ekonomik Boélge Alanlarinin
Sinirlandirilmasr® (2015) 119 TBB Dergisi 503.



ECEMIS YILMAZ 135

tercihlerin sonuglari da ayri basliklar halinde incelenmistir. Bu birikimin,
caligmanin ilerleyen kisimlarinda antlagmalar hukukuna iliskin analizle birlikte
kullanilacag belirtilmelidir.

Uluslararas1 diizeyde kurumsal c¢aligmalarin (6rnegin Birlesmis Milletler
Uluslararas1 Hukuk Komisyonu (UHK) baglaminda) deniz seviyesindeki
yiikselmelerin deniz hukuku, devletligin unsurlar1 ve kisilerin korunmasi
alanlarinda ortaya ¢ikardigi meseleleri tematik olarak ele aldigi; deniz hukuku
bakimindan esas hatlarmn niteligi, deniz alanlarmin smirlandirilmasinin istikrar
ve buna bagli yorum sorunlarima iligkin materyallerin derlendigi goriilmektedir.
Bu zeminde, ¢aligmanin yontemi olarak; i) BMDHS nin ilgili hiikiimlerinin ve
esas hat kavraminin sistematik yorumu, ii) deniz sinirlandirma antlagmalarinin
VAHS m. 62 ¢er¢evesinde degerlendirilmesi ve sinir antlagsmalar istisnasi, iii)
uluslararasi yargi ictihadi ve danisma goriislerinin baglamsal etkisi, iv) devlet
uygulamalarinin ve Tiirkge literatiirde Onerilen yontemlerin karsilagtirmali
analizi benimsenmistir.’

Mevcut yazinda, normal esas hattin hareketli (ambulatuar) niteligi ile sabitleme
egilimleri c¢ogunlukla ayr1 kulvarlarda ele alinmis; idari-teknik ilan/tevdi
stiregleri ile antlagmalar hukukunun nihailik rejimi arasindaki etkilesim siirli
ol¢iide tartisilmistir. Bu galisma, hareketli esas hat rejimi ile sabitleme egilimi
arasindaki gerilimi, aleniyet kazandirma & tevdi etme (deposit & publicity)
uygulamasinin hukuki sinirlar1 ve VAHS m. 62/2(a) istisnasinin deniz sinirlarina
yansimasi lizerinden birlikte sinamaktadir. Bu ¢ergevede ileri siiriilen temel tez,
hareketli rejimin /ex lata olarak korundugu; aleniyet kazandirma & tevdi etme
pratiginin bazi baglamlarda fiill bir sabitleme etkisi iiretebildigi; ancak deniz
sinirlandirma antlagmalarinin VAHS m. 62/2(a) uyarinca rebus sic stantibus’a
kapali oldugu yoniindedir. Yontem olarak, BMDHS ve VAHS hiikiimlerinin
sistematik yorumu, uluslararasi yargi ictihadi ve danisma goriisleri ile devlet
uygulamalarmin Karsilastirmali analizi benimsenmistir. izleyen boliimlerde
strasiyla, hareketli yaklasimin dogmatik zemini, aleniyet kazandirma & tevdi
etme rejimi ve uygulamadaki sabitleme oriintiileri, VAHS m. 31 ve m. 62
baglamimda sinirlandirma antlagmalarinin  nihailigi ve uluslararas1 yargi
pratikleri ele alinacak; sonugta bulgular derlenecektir.

®  Claudio Grossman Guiloff, ‘Developments at the United Nations International Law

Commission on Sea-Level Rise’ (2024) 39(4) American University International Law Review
709, 741; Lampiri, 101.
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I. REJIMIN LEX LATA NITELiGi: ESAS HAT-DIS SINIR iLiSKiSi

Deniz seviyesindeki yiikselmeler, 6zellikle kiigiik ada devletleri ile kiy1 seridi
diisiik bolgelerde yer alan devletler bakimindan, Birlesmis Milletler nezdinde
uluslararasi baris ve giivenligin yan1 sira hukuki istikrar agisindan da yiiksek risk
doguran bir olgu olarak degerlendirilmektedir.'® Deniz seviyesindeki
yiikselmeler, yalnizca devletlerin mevcut sinirlan tizerinde degil, ayn1 zamanda
insan topluluklarmin varligi {izerinde de dogrudan etkilere sahiptir. Deniz
seviyesinin yiikselmesinden kaginilmaz olarak etkilenecek devletler ile deniz
seviyesine yakin adalarda yasayan topluluklarin, topraklarmi kaybetmeleri
halinde zorunlu olarak go¢ etmek durumunda kalacaklar1 agiktir. Bu durum,
uluslararast hukuk bakimindan ‘zorunlu gé¢’ ve ‘iklim miilteciligi’ tartigmalarini
giindeme getirmektedir.''

Ayrica deniz seviyelerinin yiikselmesi sonucunda kiy1 seridinin geri ¢ekilmesi
ya da tamamen yok olmasi, devletlerin karasulan iizerindeki haklarinin
zedelenmesine yol agabilecektir. Bu baglamda, kara pargalarinin tamamen sular
altinda kalmasi, hem devletlerin egemenlik alanlarini hem de uluslararasi deniz
hukukunun mevcut diizenini tehdit eden en biiylik sorunlardan biri olarak
karsimiza ¢ikmaktadir.

Bu boéliimde, BMDHS m. 5 ve ilgili i¢tihat baglaminda normal esas hattin algak
su cizgisiyle birlikte hareket eden niteliginin yiiriirliikkteki hukuktaki konumu
sistematik yorumla tespit edilmektedir.

1. Normal Esas Hat ve Hareketli Nitelik (BMDHS m. 5)

Normal esas hattin BMDHS m. 5 uyarinca kiy1 seridinin hukuki izdiistimii olarak
tesis edildigi, i¢ sularin dis smir1 ve karasularinin baslangic noktasi islevi
gordiigii kabul edilmektedir; bu nedenle esas hattaki degisimlerin deniz yetki
alanlarinin  tiiretilmis dis  smrlarma  zincirleme etki  dogurabilecegi
belirtilmektedir. Ayrica literatiirde m. 5’in tamimlayici g¢ergevesi, esas hat
noktalarinin harita/koordinatla gosterimi ve Uluslararas1 Hukuk Dernegi (UHD)
Esas Hatlar Komitesi’'nin normal esas hattin algak su ¢izgisiyle birlikte hareket
ettigi, degistirilebilir oldugu yoniindeki tespiti hatirlatilmistir. '

Samuel Pyeatt Menefee, ‘Half Seas Over: The Impact of Sea Level Rise on International Law
and Policy’ (1990) 9 UCLA Journal of Environmental Law and Policy 175-218.

I Menefee, 216.

Hatice Kiibra Ecemis Yilmaz, ‘Uluslararas: deniz hukuku boyutuyla deniz seviyelerindeki
yiikselmeler ve esas hattin belirlenmesi {izerine etkisi’, Nuran Koyuncu and Abdiilkadir Yildiz
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Soons makalesinde, mevcut hukuk bakimindan normal esas hattin hareketli
nitelikte oldugu acik¢a ifade edilmekte; buna karsilik, deniz seviyesindeki
yilikselmeler baglamimda mevcut hatlarin muhafazasimi 6ngoren bir egilimin
devlet uygulamalarinda belirmeye basladigi;; ancak bu egilimin hukukun
degistigi sonucunu doguracak oOl¢iide yeknesak ve kararli bir uygulamaya
doniigiip doniismedigi konusunda heniiz kesin bir kanaate varilamadigi
vurgulanmaktadir.’® Soons, m. 5 kapsaminda ¢izilen normal esas hattan
hesaplanan dig sinirlarin, esas hattin anlaml Slglide yer degistirmesi halinde
BMDHS ye uygunluk bakimindan itiraza agik kalacagin da belirtmektedir.'*

Tiirkge literatiirde normal esas hat tanimi ve hareketli nitelik, hem temel tanim
yazininda hem de giincel uygulama tartismalarinda teyit edilmistir: “normal esas
hat, kiy1 boyunca uzayan en diisiik cezir hattidir” ifadesi, yerlesik tanimi
yansitmakta; diiz esas hatlarin ise ancak cografyanin izin verdigi istisnai
durumlarda uygulanabilecegi belirtilmektedir.'> Ayrica, Bayillioglu tarafindan
kaleme alman ¢aligma ile Ulutas’in degerlendirmelerinde, deniz seviyesindeki
ylikselmenin esas hat—dis sinir iligkisini dogrudan etkiledigi; bu etkinin bolgesel
uyusmazliklara yansiyabilecegi vurgulanmgtir.'®

2. Diiz Esas Hat, Adalar ve Teknik Yansimalar: istisnai Yontem ve
Sinirlari

Diiz esas hat (BMDHS m. 7) yonteminin istisnai nitelikte oldugu; kiy1 seridinin
derin girintili—¢ikintili olmasi veya kiy1 boyunca yakinda bir adalar dizisinin
bulunmasi gibi siki cografi kosullar arandigr kabul edilmektedir. Tiirkge
literatiirde, adalarin diiz esas hatta ve siirlandirmaya etkileri ayrintilandirilmas;

(editdrler), Necmettin Erbakan Hukuk Arastirmalart — Kamu Hukuku (NEU Basimevi 2021)
399-400.

Soons, 8-9.
Soons, 9.

15 Hakki Aydin, ‘Karasularmin Siirlarimin Tespiti ve I¢ Sularin Hukuki Rejimi’ (2003) 7(1)
Cumhuriyet Universitesi Ilahiyat Fakiiltesi Dergisi 61, 61,63. Aydmn’m 2003 tarihli bu
makalesinde “ambulatuar/ambulatory” terimi agik¢a kullanilmamaktadir; burada teyit edilen
husus normal esas hattin algak su ¢izgisi olarak tanimi ve diiz esas hatlarin sadece girintili—
cikintili kry1 cografyasinda uygulanabilecegi yoniindeki istisnai gercevedir. Ambulatuar
(hareketli) nitelik tartigmasi, Soons ve Uluslararasi Hukuk Dernegi gibi kaynaklarda
mevcuttur. International Law Association, ‘Sydney Conference Report of the Committee on
International Law and Sea Level Rise’ (2018) para 15-25 <https://ila.vettoreweb.com> s.e.t. 4
Eylil 2025.

16 Bayillioglu, 97-99; Ulutas, 328.
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“adalar sagagr” gibi teknik kavramlarm ydntemsel sinirlart gizilmistir.'” Bu
smirliliklar, diiz esas hatlarin genellestirilmis kullanimina yonelen itirazlan
hukuki bakimdan gerekcelendirmektedir. Bolgesel uygulama ve igtihat
Ozetlerinde, adalarin smirlandirmadaki rold, tam—kismi etki ayrimlart ve
hakkaniyet ilkesiyle uyumlandirma mekanizmalari iizerinden incelenmistir.'®

Hareketli normal esas hattin siirekli 6lgiim/gilincelleme gerektiren teknik boyutu,
pratikte harita/pafta kullanimina yansimakta; Soons’un belirttigi iizere, dis
sinirlarin haritalarda gosterilmesi ve BM Genel Sekreteri’ne tevdi edilmesi, s6z
konusu ¢izimlerin itiraza kapali oldugu anlamina gelmemektedir. Normal esas
hattin anlamli Olgiide geriye ¢ekilmesi hélinde, bu dis smirlar BMDHS
hiikiimlerine aykirilik gerekgesiyle diger devletlerce tartismaya agilabilecektir.
Bu tespit, normal esas hattan tiireyen EEZ/kita sahanlig1 sinirlarinin da, esas
hattaki kaymalara duyarli bir hukuki/teknik hassasiyet tasidigini ortaya
koymaktadir."

3. Antlasmalar Hukuku Cerc¢evesi: Esash Degisiklik ve Sinir Antlagsmalari
Istisnasi

Deniz seviyesindeki yiikselmelerin, deniz smirlandirma antlagsmalar
bakimindan VAHS m. 62’deki rebus sic stantibus kurumunu glindeme tasidigi
gorlilmektedir. Ancak Lampiri’nin eserinde, bu hilkmiin siki kosullar
(6ngoriilemezlik; rizanin esasli temelinin ortadan kalkmasi; ylikiimliiliiklerin
radikal doniigiimii) yaninda, m. 62/2(a) smr antlagmalar1 istisnasi
vurgulanmakta ve smirlandirma antlagsmalarinin nihai/istikrarli diizenlemeler
olarak ele alindigi belirtilmektedir. Lampiri, sinirlandirma antlagmalarinin
sonlandirilmas1 veya revizyonu lehine ileri siiriilen argiimanlari adim adim
cozlimleyerek, VAHS m. 31 ve m. 62 ekseninde yliksek esik degerlendirmesine
ulagmaktadir. Ayni ¢alismada, devlet ve antlasma uygulamas ile doktrinde,
sinirlandirma antlagmalarinin nihailik/istikrar karakterinin alt1 ¢izilmekte; m.
62’ye basvuru igin 6ngdriilen kiimiilatif sartlarin deniz seviyesindeki yiikselme
baglaminda ispatinin fevkalade gili¢ oldugu; bu nedenle deniz sinirlandirma
antlagmalarinin vaa’d ettigi istikrarin antlagmalar hukuku kurallar1 tarafindan

17 Apaydin, 565, 567-568.

Dolunay Ozbek, ‘Deniz  Alanlarmin  Simrlandirlmasinda  Adalarin  Etkisinin
Degerlendirilmesi’ (2019) 2(1) DEHUKAM Journal of the Sea and Maritime Law 111, 140-
141, 143-144; Berat Lale Akkutay, ‘Ege Karasular1 Siirlandirmasinda Adalarin Etkisinin
Uluslararas1 Hukuk Bakimindan Degerlendirilmesi’ (2018) 33 Tiirkiye Adalet Akademisi
Dergisi 193,199,203,206.

Soons, 10.
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zayiflatilmadigi, bilakis korundugu sonucuna varilmaktadir.”® Buna paralel bir
cizgi Tiirkge literatiirde de izlenmekte; normal esas hattin tanimi/iglevi ile diiz
esas hattin istisnailigi baglamida, sinirlandirma diizenlemelerinin hukuki
giivenlik ve baris amaglariyla degisime direngli kurgulandig1 goriilmektedir. '

4. UDHM Damsma Goriisii (21 Mayis 2024) ve UHK Calismalari:
Baglamsal Etki ve Uygulama

Iklim Degisikligi ve Uluslararas1 Hukuk Hakkinda Kii¢iik Ada Devletleri
Komisyonu (Commission of Small Island States on Climate Change and
International Law -COSIS) bagvurusu iizerine UDHM tarafindan 21 Mayis 2024
tarihinde verilen Damisma Goriisiinde, iklim degisikligi kaynakli etkilerin
(okyanus 1sinmasi, deniz seviyesinin ylikselmesi, asitlesme) deniz ¢evresinin
korunmasi1 ve muhafazasina iliskin BMDHS’den dogan yiikiimliiliiklerin
yorumunda dikkate alinmasi gerektigi belirtilmistir. Gorlsiin - baglayici
olmamakla birlikte uluslararasi hukukun gelisimine etki eden ikna giicii
vurgulanmig; yargisal yetki ve bagvurunun kapsami degerlendirilmistir. Bu
gergeve, dogrudan deniz smirlandirma antlagmalarinin  gecerliligine
hilkmetmemekle beraber, deniz seviyesindeki yiikselme olgusunun deniz
hukuku normlarmin yorumuna sistemik entegrasyonu bakimindan baglamsal bir
dayanak olusturmaktadir.**

Ote yandan, Birlesmis Milletler UHK nezdinde 2019°dan bu yana yiiriitiilen
calismalarda, deniz hukuku—devletlik—kisilerin korunmasi eksenlerinde deniz
seviyesindeki yiikselmenin etkileri tematik raporlarla iglenmis; hukuki istikrar,
hakkaniyet ve hareketli esas hat tartigmalar1 bir arada degerlendirilmistir. UHK
Caligma Grubu’nun birinci/ikinci mesele raporlari, ek kagitlar1 ve 2024 tarihli
Sekretarya Muhtirasi ile giincel birikimin hukuki istikrar ve isbirligi ilkelerine
yaslandig1 gozlemlenmektedir. Bu miiktesebat, hareketli yorum-sabitleme
egilimi geriliminde, kisa vadede mevcut sinirlandirma metinlerinin evrimsel
yorumla ayakta tutulmasi ve c¢evresel yiikiimliiliklerin BMDHS Part XII
cercevesinde yerine getirilmesi yoniinde bir yakinsama sergilemektedir.”

20 Lampiri, 93, 97.
21 Sali, 38-61; Fuat Aksq, ‘Tiirkiye-Yunanistan Hiskilerinde Deniz Yetki Alan1 Uyusmazliklart’
(2024) 13(2) Avrasya Incelemeleri Dergisi 89—122.

Arooba Mansoor, ‘The International Tribunal for the Law of the Sea Advisory Opinion on
Climate Change and International Law’ (2024) 2024 RSIL L Rev 172, 174-175.

2 Guiloff, 716-719.
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Tiirkge literatiirde, s6z konusu uluslararast gelismelerin ulusal/bdlgesel
uyusmazliklara etkileri; esas hat—dis smnir iligkisinin metodolojisi; adalarin
smirlandirmadaki tam/kismi etki sorunlari; yapay adalarin statiisii ve harita/pafta
bildirimlerinin hitkmi niteligi lizerinden izlenmistir. Degerlendirmelerde, deniz
seviyesindeki yiikselmenin Tiirkiye—Yunanistan baglamindaki olas1 yansimalari
ve stratejik dikkat gerektiren yonleri de ayrica ele alinmistir.**

Tespitler 15181nda, mevcut pozitif hukukta normal esas hattin hareketli niteliginin
korundugu; buna karsilik mevcut hatlarin muhafazasimi telkin eden egilimlerin
devlet uygulamasinda emareler gosterdigi; ancak bunun heniiz 6rf-adet veya
ardil uygulama yoluyla zimni tadil seviyesinde kesinlesmedigi goriilmektedir.?
VAHS m. 62’deki yiiksek esik ve sinir antlagsmalar istisnasi sebepleriyle, deniz
smmirlandirma  antlagsmalarinin  toplu  halde esashi  degisiklik iddiasiyla
sarsilmasiin hukuken uzak bir ihtimal oldugu; buna karsilik evrimsel yorum ve
teknik gilincellemeler yoluyla mevcut sinirlandirmalarin istikrarinin korunacagi
ongoriilmektedir. UDHM Danmisma Goriisii ve UHK birikimi ise, deniz
seviyesindeki yiikselmenin deniz ¢evresi yiikiimliiliikleri ve isbirligi ekseninde
sistemik bigimde gdzetilmesini gerektiren bir yorum zemini saglamaktadir.?®
Bu béliimde, normal esas hattin hareketli niteliginin yirtirliikteki hukukta
korundugu; diiz esas hatlarin istisnai bir teknik oldugu ve esas hat—dis simir
zincirlemesinin hukuken gecerli oldugu tespit edilmistir. Bir sonraki boliimde,
aleniyet kazandirma & tevdi etme rejimi ile devlet uygulamalarinin sabitleme
iddiasina nasil zemin teskil ettigi incelenecektir.

II. ALENIYET KAZANDIRMA & TEVDi ETME VE SABITLEME
TEZININ UYGULAMADAKI GORUNUMLERI

Birlesmis Milletler Okyanus Isleri ve Deniz Hukuku Dairesi (Division for Ocean
Affairs and the Law of the Sea — BMOIDHD), deniz yetki alanlarma iliskin harita
ve koordinatlarin tevdi ve ilan siirecini yiiriitmektedir. Bu siirecin temel islevi,
devletlerin tek tarafli bildirimlerini goriiniir kilmak ve seffaflik saglamaktir.
Ancak, bu kayit ve ilan iglemlerinin, antlagsma hukuku bakimindan normatif bir
degisiklik dogurmadigi, yalmzca fiill bir istikrar etkisi yaratabilecegi kabul
edilmektedir. Uluslararas1 Adalet Divan1 (UAD) da, Qatar v Bahrain davasinda,

24 Bilge Sena Erdem, ‘Iklim Miiltecilerinin Hukuki Statiisii Meselesi: Deniz Seviyesinin

Yiikselmesi ve Ada Ulkelerinde Yasayanlarin Durumu’ (2023) 5(2) DEHUKAM Journal of
the Sea and Maritime Law 25-103; Akkus, 465 vd.; Bayillioglu, 97 vd.

25 Soons, 8,9,11.
26 Mansoor, 173,177,181.
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harita ve belgelerin tek basina baglayici nitelik tasimadigini, ancak devlet
uygulamasini teyit eden yardimer kamitlar olabilecegini vurgulamistir.”’

Benzer sekilde, literatirde BMOIDHD nezdinde yapilan tevdi islemlerinin,
devletler arasindaki simir uyusmazliklarim ¢6zme yetkisi bulunmadigi ve bu
nedenle baglayic1 hukuki sonug dogurmadig belirtilmektedir.?® Bununla birlikte,
s0z konusu kayitlarm uluslararas1 toplum nezdinde yarattig1 aleniyetin, fiili bir
istikrar ve devlet uygulamalarn arasinda dolayli bir uyum tesvik edici etki
yarattig1 kabul edilmektedir.”’

1. BMOIDHD Aleniyet Kazandirma & Tevdi Etme Mekanizmasi:
Harita/Koordinat Sunumlari, Due Publicity ve Uygulamadaki Isleyis

1982 BMDHS, esas hatlarin ve dig sinirlarin hukuki gecerliliginin yalnizca i¢
hukukta ilanla degil, belirli aleniyet kazandirma ile tevdi etme usulleriyle
pekistirilmesini dngdrmektedir. Esas hatlar (m. 16/2), takimada esas hatlar1 (m.
47/9), karasular1 (m. 16), MEB (m. 75/2) ve kita sahanlig1 dis simirlar (m. 76/9;
m. 84/2) icin BM Genel Sekreterine harita veya cografi koordinat listelerinin
tevdi edilmesi ve due publicity (geregi gibi ilan) yikiimliligl diizenlenmistir.
BMOIDHD tarafindan yiiriitiilen aleniyet kazandirma & tevdi etme pratigi;
devletlerin tevdi yazismalarinin alinmasi, Deniz Yetki Alanlarma Iliskin
Bildirimler (Maritime Zone Notifications DYAIB) yoluyla iiye devletlere
duyurulmast ve ilgili dokiimanlarin ¢evrimici erigsime agilmast seklinde
isletilmektedir.*® Ayrica, teknik rehberler ve kurum raporlar, tevdi edilecek
belgelerin olgek, datum ve koordinat gerekliliklerini ayrintilandirmakta;

27 1CJ, Maritime Delimitation and Territorial Questions between Qatar and Bahrain (Qatar v

Bahrain) [2001] ICJ Rep 40, para 89.

Clive Schofield, ‘Departures from the Coast: Trends in the Application of Territorial Sea
Baselines under the Law of the Sea Convention’ (2012) 27(4) International Journal of Marine
and Coastal Law 723, 739.

Barbara Kwiatkowska, ‘Baselines in the Law of the Sea: The Role of the Division for Ocean
Affairs and the Law of the Sea’ (1990) 21(3) Ocean Development & International Law 195,
200

30" United Nations — Division for Ocean Affairs and the Law of the Sea, Deposit and Publicity of
Charts or Lists of Geographical Coordinates
<https://www.un.org/depts/los/LEGISLATIONANDTREATIES/depositpublicity.htm> s.e.t.
4 Eylil 2025; United Nations Convention on the Law of the Sea (UNCLOS), signed 10
December 1982, entered into force 16 November 1994, 1833 UNTS 3, arts 16(2), 47(9), 75(2),
76(9), 84(2) (UN Treaty Series, No 31363).

28
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mevzuat veya sinirlandirma antlagmasinin tek basina due publicity yerine
gecmedigi vurgulanmaktadir.’!

Devlet uygulamasinda, bu mekanizmanin sistematik kullanildig1 goriilmektedir.
Ornegin Cook Adalari, 2024’te hem esas hatlara hem de dis sinirlara iligkin
koordinat listelerini tevdi ederken, iklim kaynakli degisimlere ragmen
giincelleme yiikiimliiliigi dogmadigr yolundaki yorumunu da bildirimine
eklemistir.*> Benzer sekilde, Meksika dahil birgok iilkenin devlet dosyalar
altinda giincel tevdi/bildirimlerinin toplandig1 resmi sayfalar, uygulamanin
siirekliligini gostermektedir.*?

Bu bildirim sistemi, doktrinde hareketli esas hat kuralimin yarattigi pratik
belirsizliklerin ~ idari/teknik  araglarla  asgarlye indirilmesi  seklinde
degerlendirilmistir. Soons’un klasik caligmasi, deniz seviyesindeki fiziki
degisimlerin esas hatt1 cografi olarak hareketli kildig1;** dolayistyla mevzuatin
ve bildirim/usuli adimlarin zamanh giincellenmemesi hélinde yetki alanlarmin
de facto kaymasma yol acabilecegi uyarisini erken tarihte yapmistir.*® Bu
cercevede harita’koordinat tevdiinin yalmz teknik degil, hukuki belirlilik
fonksiyonu icra ettigi kabul edilmektedir.

31 International Hydrographic Organization (IHO), International Association of Geodesy (IAG)

and Intergovernmental Oceanographic Commission (IOC) — Advisory Board on the Law of
the Sea (ABLOS), 4 Manual on Technical Aspects of the United Nations Convention on the
Law of the Sea (TALOS Manual) (5th  edn, IHO, Monaco 2006)
<https://www.gc.noaa.gov/documents/gcil_iho_tech aspects los.pdf> s.e.t. 4 Eyliil 2025.
International Hydrographic Organization (IHO), Resolutions of the International
Hydrographic ~ Organization (M-3) (updated July 2024, IHO Monaco 2024)
<https://iho.int/uploads/user/pubs/misc/M3-E-2024 July.pdf> s.e.t. 4 Eylil 2025; Cook
Islands — Division for Ocean Affairs and the Law of the Sea, Circular Communication M.Z.N.
153.2021.LOS: Deposit of lists of geographical coordinates of points concerning baselines
and  maritime  limits (16  August 2021, United Nations, New York)
<https://www.un.org/depts/1os/LEGISLATIONANDTREATIES/PDFFILES/mzn_s/mzn_15
3 cook _islands.pdf> s.e.t. 4 Eyliil 2025; Cook Islands — Division for Ocean Affairs and the
Law of the Sea, State File: COK (deposits & publicity)
<https://www.un.org/depts/1os/LEGISLATIONANDTREATIES/STATEFILES/COK.htm>
s.e.t. 4 Eyliil 2025.

33 Mexico — Division for Ocean Affairs and the Law of the Sea, State File: MEX (deposits &
publicity) (30 June 2025)
<https://www.un.org/depts/1os/LEGISLATIONANDTREATIES/STATEFILES/MEX .htm>
s.e.t. 4 Eyliil 2025.

Soons, 9.

35 Guiloff, 733,734,737.
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2. Devlet Uygulamalar ve Sabitleme Oriintiileri

Son on yilda, 6zellikle Pasifik Adalar1 Forumu (Pacific Islands Forum — PAF)
bolgesinde, iklim kaynakli deniz seviyesi yiikselmesi karsisinda “maritime zones
shall be maintained without reduction” (deniz yetki alanlar azaltilmaksizin
muhafaza edilecektir) anlayisini agik¢a benimseyen sabitleme yoniinde bdlgesel
bir siyasal-hukuki tutum olugsmustur. 6 Agustos 2021 tarihli PAF Bildirisi,
Sozlesme’ye uygun bigimde tespit edilip Birlesmis Milletler Genel Sekreteri
(BMGS)’ne bildirilen deniz alan1 dig smirlariin, deniz seviyesindeki
degisiklikler nedeniyle azaltilmayacagimi ve gozden gegirilmeyecegini beyan
etmektedir.*® Bu tutum, bolgesel ve kiiresel platformlarda genis destek gormiis;
cesitli devlet bildirileri ile teyit edilmistir.>” Uygulamada, Cook Adalar1’nin tevdi
belgesine ekledigi gozlemler ve bazi Pasifik devletlerinin i¢ hukuk/regiilasyon
adimlari, sabitleme yoniindeki agik pratik drnekleri arasinda zikredilmektedir.*®

Doktrinde, hukuki istikrar, giivenlik ve ongoriilebilirlik ilkeleri sabitlemenin
baslica dayanaklar1 olarak gosterilmektedir. UHK silirecine atif yapan
degerlendirmeler, devletlerin gilincellememeyi tercih etmesi gibi olumsuz
davranig-bi¢imlerinin dahi zaman i¢inde sonraki uygulama (subsequent practice)
veya tarihsellesmis konsolidasyon (historical consolidation) seklinde etkiler
dogurabilecegini tartismustir.*® Bu ¢izgi, hareketli kural ile sabitleme arasindaki
gerilimi, mevcut siirlar korunurken yeni haklarin genisletilmemesi ve

36 Pacific Islands Forum, Declaration on Preserving Maritime Zones in the Face of Climate

Change-related Sea-Level Rise (adopted 6 August 2021, PIF Secretariat, Suva)
<https://forumsec.org/publications/declaration-preserving-maritime-zones-face-climate-
change-related-sea-level-rise> s.e.t. 4 Eyliil 2025.

37 Declaration on Preserving Maritime Zones in the Face of Climate Change-related Sea-Level

Rise.

3% BMDHS m. 16/2,47/9, 75/2 ve 84/2 gergevesindeki aleniyet kazandirma & tevdi etme (deposit
& publicity) rejimi kapsaminda devlet beyamidir. Bu beyan, deniz seviyesi yiikselse dahi
mevcut resmi tevdiye konu deniz yetki alanlarim1 “gdézden gegirme/yenileme yiikiimliiliigii
bulunmadig1” anlayisini kayda gecirerek “sabitleme (fixing)” egilimini agik¢a ortaya koyar.
Cook Islands, Observations appended to the deposit of charts/lists of geographical coordinates
of points under the United Nations Convention on the Law of the Sea (MZN No 153) (5 May
2021, DOALOS, UN OLA)
<https://www.un.org/depts/1os/LEGISLATIONANDTREATIES/PDFFILES/DEPOSIT/040
bservationsEng.pdf> s.e.t. 6 Eyliil 2025; Federated States of Micronesia, Written Statement to
ITLOS, Case No 31 (COSIS AO) (2023-2024); Federated States of Micronesia, Submission to
the International Law Commission: Sea-level rise in relation to international law (2021-);
Clive Schofield and David Freestone, ‘Options to Protect Coastlines and Maritime Zones from
the Impacts of Climate Change and Sea Level Rise: The Situation in the Pacific Region’ (2016)
32 The International Journal of Marine and Coastal Law 135-164.

39 Lampiri, 93; Soons, 9-11.
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bildirimli/tescilli ~ ¢izgilerin hukuki istikrarinin  gozetilmesi ilkeleriyle
uzlastirmay1 amaglamaktadir. Nitekim siirekli degisen esas hatlarin hem idari
hem de uyusmazlik ¢dziimii bakimindan 6ngdriilemezlik iiretecektir.*

Yargisal olarak, Bay of Bengal (Banglades/Hindistan) 2014 tahkiminde
gelecekteki fiziki degisimlerin smirlandirmaya yansitilmadigi, mahkemenin
somut tarihteki cografi veriler {izerinden adil ¢Oziim testini ylirlittigi
goriilmiistiir.*' Bu omek, ¢izilmis dis smrlarm sonradan kendiliginden
erimeyecegi ve mahkeme/heyetin dinamik cografyayr temkinle ele aldig
yoniindeki degerlendirmeleri desteklemistir. UDHM nin 21 Mayis 2024 tarihli
Iklim Degisikligi Danisma Gériisii ise esasen BMDHS XII. Kisim kapsamindaki
cevresel ylkiimliilikleri due diligence standardi altinda netlestirmis, esas hat/dis
siir meselesini dogrudan ele almamistir.** Bu bulgular, BMOIDHD nezdindeki
bildirim/tevdi rejiminin, harita ve koordinatlarin ildn1 yoluyla idari-teknik
ongortilebilirlik ve belirli 6lgiide fiili istikrar iiretebildigini gostermektedir.
Bununla birlikte, sz konusu kayit-ilan islemleri mahiyetleri geregi hukuki
normun igerigini kendiliginden doniistirmemekte; orf-adet veya zimni tadil
doguracak nitelikte sayillmamaktadir. Bu nedenle deniz sinirlandirma
antlagmalarinin kaliciligi ve degisime kapaliligi, aleniyet kazandirma & tevdi
etme pratiginden ziyade antlagmalar hukukunun istisna rejimi, bilhassa VAHS
m. 62/2(a) tarafindan belirlenmektedir. Bir sonraki boliimde, bu ayrim VAHS m.
31 ve m. 62 hiikiimleri 15181nda sistematik olarak incelenecektir.

40 Ecemis Yilmaz, 409-410.

4 Bay of Bengal Maritime Boundary Arbitration between Bangladesh and India

(Bangladesh/India), Award (Permanent Court of Arbitration, 7 July 2014) XXXII RIAA 1,
paras 212-217, 399 <https://legal.un.org/riaa/cases/vol XXXII/1-182.pdf>s.e.t. 4 Eyliil 2025.

Request for an Advisory Opinion submitted by the Commission of Small Island States on
Climate Change and International Law (Advisory Opinion) (ITLOS, Case No 31, 21 May
2024) paras 149, 196-204, 235-243, 388
<https://itlos.org/fileadmin/itlos/documents/cases/31/Advisory Opinion/C31_Adv_Op_21.05
.2024 orig.pdf> s.e.t. 4 Eyliil 2025; Commission of Small Island States on Climate Change
and International Law (COSIS), Legal Briefing Note: ITLOS Case No 31 — Key Points for the
1cJ AO Process (2024) <https://www.cosis-ccil.org/images/media/COSIS-
Briefing%20Note ITLOS%20A0%20points%20relevant%20to%20the%20ICJ%20A0.pdf>
s.e.t. 4 Eyliil 2025.
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3. Kita Sahanh@ Smirlar1 Komisyonu (Commission on the Limits of the
Continental Shelf — KSSK) ile Etkilesim (m. 76/8 Tavsiyeleri — m. 76/9, m.
84/2 Tevdi)

Kita sahanlhiginin dig sinirlarina iligkin siire¢, KSSK tavsiyeleri (m. 76/8) ile
BMGS’ye tevdi (m. 76/9, m. 84/2) arasindaki iki asamali bir semaya
dayanmaktadir. Devletler, KSSK tavsiyelerini aldiktan sonra kesin ve baglayici
nitelikteki dig smirlarmi tesis etmekte; akabinde harita/koordinat ve jeodezik
verileri BMGS’ye tevdi etmekte, BMOIDHD da bunlara due publicity
saglamaktadir.*’ KSSK’nin teknik/6nerisel rolii ile BMOIDHD nin sekretarya
fonksiyonu, prosediiriin ayrik fakat tamamlayici niteligini ortaya koymaktadir.

Iklim kaynakli deniz seviyesi yiikselmesi, dogrudan kita sahanhimin dis
smirlarinin (6zellikle jeomorfolojik Slgiitlere dayali 200 deniz milinin 6tesi) de
jure durumunu degistirmemektedir; zira bu siirlar deniz ylizeyi degil, deniz
taban kriterleriyle belirlenmektedir. Bu husus, kita sahanligina iliskin pozitif
hukukun tanimsal yapisindan ve KSSK uygulamasmin sistematiginden
anlagilmaktadir.* Yani, kita sahanligimin dis simrlari deniz yiizeyindeki
degisimlere degil, deniz tabani/jeomorfolojiye (BMDHS m. 76’daki teknik
formiiller ve kisit ¢izgiler) dayanir; ayrica KSSK tavsiyeleri esas alinarak tescil
edilen dis sinirlar kesin ve baglayici niteliktedir. Dolayisiyla, deniz seviyesindeki
ylikselme kita sahanliinin dis smirlarmin de jure durumunu dogrudan
degistirmez; bu, hem tanimin (seabed & subsoil) niteliginden hem de KSSK
stirecinin kurumsal sistematiginden ¢ikar. Ayrica konuya iligkin, KSSK’nin rolii
ve dis smirlarm  tevdi/duyurulma  sartlari, iklim etkileri baglaminda
ozetlenmistir.

43 BMDHS m. 76(8)—~(9) ve m. 84(2); Charlotte Salpin, ‘Establishing the Outer Limits of the
Continental Shelf: The Role of the Commission on the Limits of the Continental Shelf’
(International Seabed Authority, 2022), 3-5 <https://www.isa.org.jm/wp-
content/uploads/2022/12/Salpin-2.pdf> s.e.t. 4 Eyliil 2025.

Hilde Woker, ‘Disagreements between the Commission on the Limits of the Continental Shelf
and Submitting Coastal States’ (2024) 39(2) The International Journal of Marine and Coastal
Law 252, 254.

Ydhan Naidoo, ‘The Maintenance of Territorial Sovereignty after Submergence’ (2025)
Oxford University Undergraduate Law Journal 134,149-152; International Hydrographic
Organization (IHO), International Association of Geodesy (IAG) and Intergovernmental
Oceanographic Commission (IOC) — Advisory Board on the Law of the Sea (ABLOS), 4
Manual on Technical Aspects of the United Nations Convention on the Law of the Sea (TALOS
Manual) (5th edn, IHO Monaco 2006) vol 2 ‘Publicity and Deposit’ <https://docs.iho.int>s.e.t.
4 Eyliil 2025.
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Bununla birlikte, teskil edici belgelerin (sinirlandirma antlagsmalari, KSSK
sonrasit de jure dis siir haritalari, DYAIB’ler) arsivlenerek ilan edilmesi,
sabitleme tezinin usuli dayanaklarini giiclendirmektedir. Zira due publicity ve
resmi kayit sayesinde, devletlerin giincellememeyi veya siirdiirmeyi tercih ettigi
simirlar delil degeri kazanmakta; iddia edilen normatif istikrar pratikle
desteklenmektedir.

4. Bolgesel Goriiniim: Dogu Akdeniz i¢cin Imkan ve Riskler

Dogu Akdeniz’de, deniz seviyesindeki yiikselmenin esas hatlar ve dis smirlar
iizerindeki muhtemel etkileri lizerine Tiirkge literatiirde erken uyari niteliginde
caligmalar kaleme alinmigtir. Bayillioglu, deniz yetki alanlarinin baglangic
noktasi olan esas hatlarin iklim etkileriyle hareketli hale gelebilecegini ve bunun
Tiirck—Yunan uyusmazliklar1 baglaminda yeni sorun alanlar1 dogurabilecegini
belirtir.** Dogu Akdeniz’de diiz esas hatlarin ve “adalar sacagi” kavraminin
kotilye  kullamlmasmin ~ smirlandirma  ihtilaflarina  orantisiz  etkiler
dogurabilecegi ydniindeki uyarilar da hatirlatilmalidar.*’

Bolge devletlerinin bir kismu (6r. Misir-GKRY, GKRY-Israil, Yunanistan—
Misir gibi) siirlandirma antlagmalart ile dis sinirlarini tespit etmis; Tiirkiye ise
Libya ile imzaladigi Mutabakat Muhtiras1 araciligiyla uluslararasi hukuka
uygun, mesru ve dengeleyici nitelikte haklarini koruyan bir adim atmistir. Bu
durumda, sabitleme yoniinde Pasifik’te goriilen kolektif ve acik beyan tarzi bir
yaklasim heniiz kurumsallasmis degildir. Ancak hukuki istikrar ve
ongoriilebilirlik icin harita/koordinat tevdiinin ve DYAIB duyurularinin
sistematiklestirilmesi, bolge icin asgari miisterek bir uygulama zemini
saglayabilir. Bu tespit, hareketli kural ile sabitleme tezinin belgeye dayali istikrar
ekseninde uzlastirilabilecegine isaret eder.

Ote yandan, yargisal egilim, smirlandirmada karar tarihindeki cografi ve
hukuksal fotograf iizerinden hareket etmektedir. Banglades/Hindistan kararinda
oldugu fizere, ileride meydana gelebilecek fiziki degisimlerin 6ngdrii yoluyla
bugiinden tasarlanmasi genel olarak kacinilmig; bu yaklasim sabitleme
bahanesiyle genisletici yorum riskini frenlemektedir. UDHM’ nin 21.05.2024
tarihli Danigma Goriisii ise, deniz ¢evresinin korunmasi ve muhafazasi
baglaminda siki1 bir due diligence standardini teyit etmis; iklim etkileri (okyanus
isinmasi, deniz seviyesi ylikselmesi, asitlesme) karsisinda &zel tedbir

46 Bayillioglu, 100-101.
47 Apaydin, 580-581.
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ylikiimliiliklerini somutlagtirmigtir. Bu ¢ergeve, bolgesel pratikte emisyon
azaltimi, uyum/adaptasyon ve ekosistem temelli tedbirleri
simirlandirma/sabitleme tartigmalarimdan normatif olarak ayirarak ele almayi
gerektirir,

Bu bulgular, BMOIDHD nezdindeki aleniyet kazandirma & tevdi etme
rejiminin, harita ve koordinatlarin ilan1 ile BMGS’ye tevdi yoluyla idari-teknik
ongortilebilirlik ve delil degeri sagladigin1 gostermektedir. Bununla birlikte, s6z
konusu kayit—ilan iglemlerinin kendi basina 6rf-adet hukuku tesis etmedigi veya
yiirlirlikteki kurallarda zimni tadil meydana getirmedigi; sabitleme etkisinin
normatif degil pratik nitelikte seyrettigi tespit edilmistir. Deniz sinirlandirma
antlagmalarinin kaliciligi ve degisime kapaliligi, aleniyet kazandirma & tevdi
etme uygulamasindan ziyade antlasmalar hukukunun istisna rejimi (VAHS m.
62/2(a)) tarafindan belirlenmektedir. Bir sonraki boliimde, bu ayrim VAHS m.
31 ve m. 62 hiikiimleri 15181nda sistematik olarak incelenecektir.

II1. NIHAILIK VE REBUS SIC STANTIBUS: VAHS M. 62/2(A)
CERCEVESI

Bu kisimda, rebus sic stantibus’a getirilen sinir antlagmalar istisnasinin kapsami
ve deniz sinirlandirmalarina etkisi, ama¢ ve sistematik biitiinliik iginde
coziimlenmektedir. UAD, Gabcikovo—Nagymaros davasinda rebus sic
stantibus’un dar yorumlanmasi gerektigini ve ozellikle siir antlagmalarinda
uygulanamayacagim agik¢a belirtmistir.*® Benzer sekilde, Burkina Faso/Mali
Stmir  Uyusmazhigr kararimda da Divan, sinir antlasmalarmin nihailigini
vurgulamustir.*’

Antlagmalarm nihailigi ilkesi, VAHS m. 62/2(a) hiikkmi ile koruma altina
almmustir. Buna karsilik, idari nitelikteki kayit ve ilan siiregleri farkli bir hukuki
diizlemde islemekte; bu siirecler, devlet uygulamasini goriiniir kilmakla birlikte,
zimni tadil sonucunu dogurmamaktadir.’® Bu baglamda, VAHS m. 31’in yorum
ilkeleri ile m. 62 ekseninde ortaya ¢ikan ¢erceve, deniz sinirlandirmalarinin iklim
degisikligi gibi olaganiistii kosullarda bile hukuki istikrarini glivence altina
almaktadir.”!

48 1CJ, Gabcikovo-Nagymaros Project (Hungary/Slovakia) [1997] ICJ Rep 7, para 104.
49 1CJ, Frontier Dispute (Burkina Faso v Mali) [1986] ICJ Rep 554, para 25.

50 Oliver Dérr and Kirsten Schmalenbach (eds), Vienna Convention on the Law of Treaties: A
Commentary (2nd edn, Springer 2018) 1071.

51 Anthony Aust, Modern Treaty Law and Practice (3rd edn, CUP 2013) 212-215.
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1. VAHS m. 62’nin Sartlar1 ve Simir Antlasmalari istisnas

Antlagmalarin nihailigi ile idari kayit-ilan siireclerinin iglevi farkli hukuki
katmanlardadir: ilki VAHS m. 62/2(a) istisnasmnca korunur, ikincisi ise
uygulamay1 goriniir kilar fakat zimni tadil sayilmaz. Bu nedenle, deniz
smirlandirma  antlagmalarmin  kaderi, aleniyet kazandirma & tevdi etme
pratiginden ziyade rebus sic stantibus’un siir antlagmalarina kapali yapisi
tarafindan belirlenir. VAHS 62. maddesi, ancak 6ngoriilmeyen ve taraflarin bagh
olma iradesinin esasli dayanagimi ortadan kaldiran degisikliklerde ve ifa
yiikiimliiliiklerinin kapsamin radikal bigimde doniistiiren hallerde antlagmadan
doniilmesine izin verecek sekilde tasarlanmistir. Bununla birlikte m. 62/2(a),
sinir tespit eden antlagmalar bakimindan bu yolu agikca kapatmistir. Bu
diizenlemenin travaux préparatoires’u, smir rejiminde istikrar ve kesinligin
korunmasi amacini vurgulamis; smir antlagmalarinin rebus sic stantibus’a
dayanilarak feshedilmesinin barig¢il degisim aracimi tehlikeli siirtiisme
kaynagina c¢evirecegi diisiincesi Ozellikle kayda gecirilmistir. Ayni siirecte,
istisnanin kapsamiin sinir tesis eden antlagmalarla sinirli olmadigi, sinir1 tespit
eden, sabitleyen antlagmalarin da buna dahil oldugu belirtilmis; dogal olaylarla
(talveg, su boliimii ¢izgisi vb.) sinir yerinin degismesi ihtimaline bagl ilave bir
istisna Onerisi ise, meselenin fesih degil, degisen cografi vakialara gore
antlagmanin dogru yorumu ve uygulanmasi problemi oldugu gerekgesiyle
benimsenmemistir.>>

Devlet uygulamasi ve uluslararasi yargi ictihadi da bu yaklagim
desteklemektedir: Temple of Preah Vihear kararinda UAD, iki iilke arasinda
saptanan sinirin bagat amacinin istikrar ve kesinlik oldugu, siirm varligimin onu
kuran antlasmanin devam eden mevcudiyetine bagli bulunmadig1r yoniinde
hilkiim tesis etmistir. Bu istikrar ilkesi, deniz alanlarina iligkin siir
diizenlemelerinde de uluslararasi baris ve giivenligin gerekleri baglaminda teyit
edilmektedir.>®

2. Sir Kavraminin Deniz Sinirlarim da Kapsamasi

VAHS m. 62/2(a)’daki boundary/sinir ibaresinin, karasulari, miinhasir ekonomik
bolge (MEB) ve kita sahanligi sinirlandirmalarini da  kapsadigi  kabul

52 Guiloff, 471.

33 Virginie Blanchette-Seguin, ‘Preserving Territorial Status Quo: Grotian Law of Nature,
Baselines and Rising Sea Level’ (2017) 50(1) New York University Journal of International
Law and Politics 227, 251; Temple of Preah Vihear (Cambodia v Thailand) (Merits, Judgment,
15 June 1962) [1962] ICJ Rep 6, 34.
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gormektedir. Miizakere kayitlar1 ve doktrin, sinir teriminin yalniz kara simirlarini
degil, bir devletin yetkilerini cografi olarak smirlayan farkli hatlar (6rnegin
karasular1 dis sinir1) da ifade edebilecegini ortaya koymustur. Nitekim devlet
uygulamasinda ikili deniz yetki alani antlagmalarinda bagliktan metne kadar
“maritime boundary/frontiére maritime” terminolojisinin yerlesik bigimde
kullanildigy, igtihatta da (6r. Grisbddarna tahkimi, 1909; 1969 Kuzey Denizi Kita
Sahanhg davalari) simir kavraminin bu anlamda kullamldig1 goriilmektedir.>*

Birlesmis Milletler Deniz Hukuku S6zlesmesi (BMDHS) de uyumlu bir dil
kullanmakta; m. 298/1(a)(i)’de deniz alanlarmin  sinirlandirilmasina
(delimitation of boundaries) iliskin uyusmazliklar baglayici kararlara yol agan
usullerin disinda birakma imkanimi diizenlemekte, Ek II m. 9’da ise Kita
Sahanlig1 Smurlar1 Komisyonu’nun faaliyetlerinin smirlarin sinirlandirilmasina
halel getirmeyecegini vurgulamaktadir. Bu metinler, deniz sinirlandirmalarinin
uluslararast hukukta smnir kategorisi i¢inde goriildigiine iliskin 6nemli bir
baglamsal unsur teskil etmektedir. Bu ¢ergevede, devletlerin altinci komitedeki
beyanlarinda deniz simirlarmin da m. 62/2(a) kapsamina girdigi agikca
belirtilmis; Kamerun ve Maldivler gibi devletler, deniz smirlarinin kara
smirlartyla aymi hukuki istikrara sahip oldugu ve smir antlagmalar istisnasi
kapsamina dahil bulundugu gériisiinii kayda gegirmistir.”

3. Pacta Sunt Servanda, Nihailik ve Devlet Uygulamasi

Deniz sinir1 antlagmalari, VAHS m. 26’daki pacta sunt servanda kuralinin bir
goriiniimil olarak taraflar1 baglar; ancak bu baglayicilik klinik izolasyon iginde
degil, hiikiimsiizliik/sona erme rejimiyle birlikte anlagilmalidir. Bu rejim iginde
deniz seviyesindeki yiikselmenin, VAHS m. 62 kapsaminda esashi degisiklik
iddiasina dayanak yapilmasi, yiiksek ispat esigi ve m. 62/2(a)’nin sinir
antlagmalarina getirilen agik yasak nedeniyle pratikte miimkiin olmamaktadir.

Devlet uygulamasi ve yargi igtihadi, deniz sinir1 antlasmalarinin kaliciligim teyit
etmektedir. Singapur, Birlesik Krallik ve ABD uygulamalarinda, deniz sinir
antlagmalarinin kalic1 oldugu ve degisiklige imkan taninmadig1 kabul edilmistir.
Daimi Tahkim Mahkemesi’'nin Banglades/Hindistan (Bay of Bengal)
sinirlandirmasi kararinda da, deniz sinirlandirmalarinin uzun vadede barisgi

3% Grisbédarna Arbitration (Norway v Sweden) (Award, 23 October 1909) XI RIAA 147, 151,
156, 165-166; North Sea Continental Shelf (Federal Republic of Germany v Denmark;
Federal Republic of Germany v Netherlands) (Judgment, 20 February 1969) [1969] ICJ Rep
3,6-7, 13, 18, 86.

35 Lampiri, 97-98.
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iligkileri temin edecek sekilde istikrarli ve kesin olmasi gerektigi ifade edilmistir.
Bu genel yaklagim, deniz seviyesindeki yiikselme sebebiyle sinirlandirmalarin
bagtan miizakereye acilmasinin hukuki istikrar1 zedeleyecegi yoniindeki UHK
caligmalariyla da ortiismektedir.>®

Tiirk literatiiriinde, normal esas hatin tanim ve diiz esas hatlarin ¢izimi (6zellikle
girinti ve korfez kapamis hatlar1) ayrmtili bigcimde ele alimmis; esas hat
kavraminin deniz yetki alanlarimin hukuki dayanagi oldugu, dolayisiyla
smirlandirma sonuglar ile yakin baglantis1 vurgulanmigtir. Bu igerik, deniz
simirlarinin nihailigi ile esas hat metodolojisi arasindaki baga iliskin yerli
doktrindeki yerlesik kavrayis1 géstermektedir.’’

4. Hareketli Esas Hat Tartismasi ile m. 62/2(a) Istisnasiin Etkilesimi;
UDHM 2024 Danisma Goriisii’niin Baglamsal Degeri

Esas hatlarin hareketli (algak su hattiyla birlikte cografi hareketi takip eden)
niteligi yoniindeki klasik yorum, Soons’un ¢aligsmasinda, yiiriirliikkteki hukukun
mevcut hali olarak teyit edilmis; buna karsilik son donemde bazi devlet
beyanlarinda ve yazinda®® BMDHS m. 5’in biiyiik 6lcekli resmi haritalar
atfindan hareketle fiili algak su c¢izgisinden bagimsiz, kayit temelli bir
dondurma/sabitleme yorumuna gecis yOniinde egilimlerin goriildiugi
belirtilmistir. Soons, bu egilimin /ege ferenda bir ¢6ziim olarak ortaya ¢iktigini;
mevcut pozitif hukuk bakimindan normal esas hattin hareketli niteliginin
korundugunu, buna karsilik devlet uygulamasindaki bildirim ve harita
giincellemelerini durdurarak dondurma egiliminin bir zimni tadil tezine zemin
teskil ettigini kaydetmektedir.>

Uluslararasi literatiirde deniz seviyesinin yiikselmesi karsisinda devletlerin deniz
yetki alanlarmin kaderi konusunda farkli yaklagimlar1 yansitmaktadir. Bazi

6 Guiloff, 738; Bay of Bengal Maritime Boundary Arbitration (Bangladesh v India) (Award, 7
July 2014) PCA Case No 2010-16, para 216; Temple of Preah Vihear (Cambodia v Thailand)
(Judgment, 15 June 1962) [1962] ICJ Rep 6, 34.

57 brahim Demir, ‘Dogu Akdeniz’de Tiirkiye ve Yunanistan Arasindaki Deniz Yetki Alanlari
Uyusmazligr® (2024) 2(1) Tokat Gaziosmanpasa Universitesi Hukuk Fakiiltesi Dergisi 71,75;
Merve Erdem Burger, ‘Adalarin Deniz Alanlarinin Sinirlandirilmasindaki Rolii: Uluslararasi
Adalet Divani ve Uluslararas1 Deniz Hukuku Mahkemesi Pratigi’ (2019) 2(1) DEHUKAM
Journal of the Sea and Maritime Law 21, 23, 25.

8 Kate Purcell, “‘UNCLOS and the ‘Ambulatory Thesis’ Geographical Change and the Law of
the Sea (OUP 2019) 44-48; Ridiger Wolfrum, ‘Remarks by Riidiger Wolfrum’ (2020)
Proceedings of the ASIL Annual Meeting 387-389.

59 Soons, 8.
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devletler —0rnegin Mikronezya, Fransa, Almanya ve Maldivler— kiy1 ¢izgilerinde
meydana gelebilecek degisikliklerin, daha dnce tesis edilmis olan deniz yetki
alanlarim etkilememesi gerektigini savunmaktadir.’® Almanya, 6zellikle, bir
devletin esas hattim1 ve buna bagh olarak deniz alam1 smurlarim bir kez
belirlemesi halinde, bu sinirlarin sabitlenmis kabul edilmesi gerektigini ileri
siirmektedir.®' Bu yaklasim, smirlarin cografi degisikliklerden bagimsiz olarak
kaliciligini vurgular.

Maldivler bakimidan ise bu goriis hayati bir énem tasimaktadir; zira ada
devletlerinin kara parcalarinin iklim degisikligi nedeniyle kismen veya tamamen
sular altinda kalma riski vardir. Maldivler, bu sebeple, kara pargalarmin kayb1
sebebiyle deniz alanlarinin da azalmasinin uluslararas1 hukuk agisindan kabul
edilemez oldugunu, aksi halde devletlerin varliginin tehlikeye girecegini ifade
etmektedir. Bu ¢ergevede Maldivler, uluslararasi hukukun o6zellikle istikrar ve
adalet ilkelerine dayanmas1 gerektigini vurgulamaktadir.

Ayni dogrultuda, bir¢ok Pasifik ada devleti de, BMDHS nin devletlere deniz
seviyesindeki degisikliklere bagl olarak esas hatlarini veya deniz alan sinirlarim
stirekli glincelleme yiikiimliiligii getirmedigini savunmaktadir. Kolombiya ve
Yeni Zelanda da bu goriise paralel olarak, resmi kayitlara gegmis olan esas
hatlarin1 ve sinirlarini deniz seviyesindeki degisikliklerden bagimsiz bigimde
muhafaza edeceklerini beyan etmektedir.%

UHK ve UHD ¢alismalarinda, devletlerin BMDHS nin harita/bildirim sistemini
kullanarak mevcut esas hat ve dis siir bildirimlerini giincellememek suretiyle
fiili sabitleme egiliminde olduklari; bunun da deniz yetki alanlarinin gerilemesini
onlemeye doniik bir opinio juris/practice birikimi olusturdugu tespit edilmistir.*?

Ne var ki, hareketli esas hat tartigmasi nasil sonuglanirsa sonuglansin, VAHS m.
62/2(a) kapsaminda smirlandirma antlagmalar1 zaten rebus sic stantibus
iddiasina kapalidir. Bu nedenle, esas hatlarin cografi hareketi veya devletlerin
sabitleme pratigi, daha ziyade antlagsma dis1 deniz alanlar1 sinirlarinin (6r. tek

60 Mara R Wendebourg, ‘Interpreting the Law of the Sea in the Context of Sea-Level Rise: The

Ambulatory Thesis and State Practice’ (2023) 35(3) Journal of Environmental Law 499-507.

61 Wendebourg, 505.

2 Frances Anggadi, ‘A Collective Answer: Small States, Sea-Level Rise and the Interpretation
of UNCLOS’ (Centre for International Law (CIL) Blog, National University of Singapore, 19
July 2023) <https://cil.nus.edu.sg/a-collective-answer-small-states-sea-level-rise-and-the-
interpretation-of-unclos/> s.e.t. 4 Eyliil 2025.

3 Guiloff, 737-738.
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tarafli dig snir ilanlar1) ve ileride yapilacak yeni sinirlandirmalarin teknik
dayanaklarim1 etkiler; mevcut ikili deniz smir1 antlagsmalarmin gegerliligi
bakimindan ise belirleyici olan, m. 62/2(a)’nin koruma zirhidir.**

Bu baglamda UDHM’nin 21 Mayis 2024 tarihli Danigma Goriisii, deniz
cevresinin korunmasi-korunmamasi sonucunu doguracak iklim degisikligi
olgularimi (okyanus 1sinmasi, asitlenme ve oOzellikle sera gazlarmin deniz
cevresine etkileri) BMDHS m. 145 kapsamindaki deniz c¢evresinin kirlenmesi
olarak nitelendirerek, Taraf Devletlere m. 192 ve izleyen hiikiimler uyarinca
gerekli tiim tedbirlerin alinmas1 yiikiimliiliiklerinin igerik ve yogunlugunu
acikliga kavusturmustur. Bu saptamalar, yorumlama (VAHS m. 31/3(b)-(¢c))
bakimindan deniz seviyesindeki yilikselme ve bunun deniz alanlan iizerindeki
etkilerinin artik yliksek normatif yogunlukta ilgili hukuk ¢ercevesine girdigini
gosterir; ancak bunlar, m. 62/2(a)’nin smir antlagmalarina tanidigi istisna
korumasini degistirmemekte, bilakis deniz siirlariin istikrarina iligkin genel
politika saiklerini giiglendirmektedir.*®

Tiirkge literatiirde esas hat tiirleri ve 6l¢lim metodolojisine iliskin ayrintil
aciklamalar, terminolojinin (normal esas hat, diiz esas hat, kapanis hatt1 vb.)
sabitligini teyit eder niteliktedir; bu kavramsal cerceve, yukarida 6zetlenen
antlagmalar hukuku rejiminin deniz smirlar1 bakimindan nihailik ve kesinlik
eksenindeki yorumunu desteklemektedir.%

VAHS 31. maddesinin 3. fikrasinin (b) bendi, taraflarin antlagmanin
uygulanmasina iligkin sonraki pratiklerini yorum malzemesi olarak dikkate
almayr Ongormektedir. Bununla birlikte, bu hiikkmiin kapsami ve sinirlar
doktrinde tartismalidir. Ozellikle giiclii devletlerin sonraki uygulamalari, kimi
durumlarda antlagma metninin lafz1 ve sistematigiyle uyumsuz olsa da,
antlagmanin yorumunda olgiit olarak kabul edilebilmektedir. Bu durum, olan
hukuk ile olmasi gereken hukuk arasindaki sinirin bulaniklagmasina yol
acmaktadir. Bir antlasmanin miizakereleri sirasinda ortaya ¢ikan orijinal irade ile

% Lampiri, 97.

Request for an advisory opinion submitted by the Commission of Small Island States on
Climate Change and International Law, paras 159-179, 241-244, 396, 128-136, 139144,
235; International Tribunal for the Law of the Sea (ITLOS), Press Release No 353: President
Heidar gives an overview of Advisory Opinion (Case No 31) (10 June 2024)
<https://itlos.org/fileadmin/itlos/documents/cases/31/Advisory Opinion/C31_Adv_Op_21.05
.2024 orig.pdf> s.e.t. 4 Eyliil 2025.

Demir, 75; Erdem Burger, 25.
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sonraki uygulamalar arasindaki gerilim, VAHS m. 31/3(b)’nin, yorum ile fiili
degisiklik arasindaki ayrimi daraltan bir nitelik tagimasina neden olmaktadir.

Bununla birlikte, sonraki uygulamanin etkisi siirsiz degildir. Uluslararasi
teamiill hukukunda goriilen temsili uygulama (repraesentative praxis)
kavramindan farkl olarak, antlasmalar hukukunda sonraki uygulamanin agirligi
daha zayiftir ve instant custom olarak adlandirilabilecek ani uygulama egilimleri
baglayict sonug dogurmaz.®’ Ayrica emredici uluslararasi hukuk normlart (ius
cogens), taraf devletlerin sonraki uygulamalarina bir sinir ¢izmektedir. VAHS
m. 53 ve 64 uyarinca, ius cogens normlartyla ¢atisan herhangi bir antlagma
hiikiimsiiz sayilacagi gibi, bu normlari ihlal eden sonraki uygulamalar da dikkate
alinmaz.®® Dolayisiyla giiglii devletlerin sonraki uygulamalari belirli durumlarda
antlagsmanin yorumunu etkileyebilir, fakat ius cogens karsisinda bu tiir
uygulamalar hi¢bir hukuki deger tagimaz.

Boliimde, rebus sic stantibus’un smir antlagmalarma kapali oldugu, deniz
sinirlandirma antlagsmalarinin bu istisna kapsaminda nihailik niteligini korudugu
ve idari kayit-ilan siireclerinin bu rejimi degistirmedigi saptanmistir. Bir sonraki
boliimde, uluslararasi yargi mercilerinin yaklagimi karsilastirmali bigimde ele
almacaktir.

IV. ULUSLARARASI YARGI ORGANLARININ YAKLASIMLARI VE
ICTIHAT

Bir 6nceki boliimde, deniz sinirlandirma antlagmalarinin VAHS m. 62/2(a)
istisnasi1 ¢ercevesinde nihailigini korudugu ve ¢evresel degisikliklerin bu rejimi
zedelemedigi ortaya konulmustur. Ancak bu saptamalarin uluslararasi hukuk
diizeninde anlam kazanabilmesi, yargi mercilerinin ve hakemlik organlarinin
konuya yaklagimiyla yakindan iliskilidir.

VAHS m. 31/3(b) baglamindaki tartigmalarin uluslararas1 hukukta somut etki
dogurabilmesi, biiylik oOlciide yargi organlarmin konuya yaklasimiyla
belirlenmektedir. Zira mahkeme ve tahkim kararlari, sonraki uygulamanin
yorumda ne Olgiide dikkate alimacagma dair yol gosterici Olgiitler ortaya
koymaktadir. Bu agidan bakildiginda, 6zellikle UDHM, UAD ve tahkim
kararlar, giiclii devletlerin pratiklerinin antlagma hiikiimlerini fiilen degistirme

7 A Fiisun Arsava, ‘Uluslararast Hukukta Gii¢ ve Hukuk Iliskisi’ (2012) 10 Tiirkiye Adalet
Akademisi Dergisi 351, 369-371.

68 Arsava. 371.
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riskine kars1 sinir ¢cizmekte ve sonraki uygulamanin yorum araci olarak islevini
teyit etmektedir. Bdylece hem devletlerin uygulamalar1 arasinda uyum
saglanmakta hem de antlagsma hiikiimlerinin istikrar1 korunmaktadir.

Diger yandan, sonraki uygulamanin mahkemeler Oniinde farkli bigimlerde
tartismaya konu oldugu gortilmektedir. Baz1 davalarda mahkemeler, devletlerin
sonraki davraniglarini antlagmanin amag ve ruhuyla uyumlu yorumun bir unsuru
olarak kabul ederken, bazi durumlarda ise s6z konusu uygulamalarin antlagma
hiikiimlerini degistirecek oOlgiide agirlik tasimasina izin vermemistir. Bu
baglamda, iklim degisikligi ve deniz seviyesinin yiikselmesi gibi yeni olgular
karsisinda devletlerin verdigi tepkilerin, VAHS m. 31/3(b) 1s18inda nasil
yorumlandigi, uluslararasi yargi organlarmin kararlar1 {izerinden daha net
anlagilacaktir. Dolayisiyla bu bolim, s6z konusu kararlarin ayrintih
incelenmesine ve sonraki uygulamanin uluslararasi deniz hukuku bakimindan ne
ol¢tide belirleyici bir rol iistlenebilecegine odaklanacaktir.

1. UDHM’nin 21 Mayis 2024 Danisma Goriisii (COSIS Basvurusu)

UDHM’nin 21 Mayis 2024 tarihli Danisma Goriisii, deniz yetki alanlarmin
sinirlandirilmasma ve sinirlandirma antlagmalarinin  gegerliligine dogrudan
hiikmetmemekte; bununla birlikte, BMDHS XII. Kisim bakimindan g¢evresel
yiikiimliiliklerin yorum yogunlugunu artiran bir baglam tesis etmektedir. COSIS
bagvurusu iizerine UDHM tarafindan verilen Danisma Goriisii’nde,
Mahkeme’nin danigma yetkisine dayanak olarak Statii m. 21 ve Kurallar m. 138
hiikkmii gosterilmis; basvurunun usuli kabul edilebilirligi ayrintili bicimde ele
almmistir. Gorliste, deniz g¢evresinin korunmasi ve muhafazasi baglaminda
BMDHS m. 192 ve izleyen hiikkiimler uyarinca Devletlerin 6nleme, azaltma ve
kontrol yiikiimliiliiklerinin kapsami, iklim degisikligi kaynakl etkiler (okyanus
1stnmasi, deniz seviyesindeki yiikselme, asitlesme) dikkate alinarak acgikliga
kavusturulmustur. Bilimsel arka plan bakimindan Hiikiimetleraras: Iklim
Degisikligi Paneli raporlarindaki bulgularin otoritatif niteliginin kabul edildigi
kaydedilmistir.” Bu gergeve, yiikiimliiliiklerin somutlastirilmas1 bakimindan
emsal nitelikte goriilmiis; Baskan Heidar’in 2024 tarihli agiklamalarinda
Goriigilin, iklim degisikligi meselelerini S6zlesme’nin yorum evrenine etkin

% Request for an advisory opinion submitted by the Commission of Small Island States on

Climate Change and International Law, paras 4, 59, 83-122, 159-179, 180-194, 197-258, 259-
291, 384-406,441; International Tribunal for the Law of the Sea (ITLOS), Press Release No
350 — Tribunal delivers unanimous Advisory Opinion in Case No 31 (21 May 2024)
<https://itlos.org/fileadmin/itlos/documents/press_releases_english/PR 350 EN.pdf> s.e.t. 4
Eyliil 2025.
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sekilde dahil ettigi vurgulanmustir.”” COSIS’in talep kapsami, Mahkeme’nin
yetkisi ve yiikiimliiliiklerin yogunlugu ayrintilandirilmistir.”!

UDHM’nin 2024 tarihli Goriisli, dogrudan deniz yetki alanlarmin
smirlandirilmasina ~ veya  smirlandirma  antlagmalarinin =~ gegerliligine
hilkmetmemektedir; bununla birlikte, Part XII’nin yorumunda iklim kaynakl
etkilerin sistemik olarak gdzetilmesini gerektiren bir normatif baglam tesis ettigi
goriilmektedir. Bu baglam, antlagsmalarin yorumuna iligkin VAHS m. 31/3(b)-
(c) hiikiimleri uyarinca ilgili hukuk ve ardil uygulama verilerinin artmasina yol
acmakta; boylelikle deniz ¢evresi yiikiimliiliikkleriyle uyumlu bir siirlandirma
pratigi tesvik edilmektedir.”” Bununla birlikte, smirlandirma antlasmalarmin
nihailigi ve rebus sic stantibus’a (VAHS m. 62) kapaliligi, ayrintili ¢aligmada
acik¢a savunulmus; m. 62/2(a)’daki sinir antlagmalar1 istisnasinin kara ve deniz
siirlarim birlikte kapsadigi ve m. 62/1°deki esiklerin iklim temelli degisiklikler
bakimindan yiiksek oldugu belirtilmistir.”

Bu noktada normal esas hat tartismasimnin mevcut pozitif hukuk bakimindan
hareketli niteligi korudugu, ancak bazi devlet beyanlarinda ve uygulamalarinda
mevcut hatlarm  muhafazasina (fiill sabitleme) yonelen egilimlerin
gozlemlendigi de tespit edilmektedir. Soons, m. 5’in yerlesik yorumunun
hareketli oldugu; buna karsilik devlet uygulamasinda goriilen sabitleme
egiliminin 1ileride ardil uygulama yoluyla zimni tadil tezine zemin
olusturabilecegi yoniinde ihtiyatl bir degerlendirme yapmistir.”*

70" Tomas Heidar, Statement by the President of the International Tribunal for the Law of the Sea

(Meeting of  States Parties) (10 June 2024, ITLOS, Hamburg)
<https://www.itlos.org/fileadmin/itlos/documents/statements_of president/Heidar/MoSP_10
062024 President TH_Statement EN.pdf> s.e.t. 4 Eyliil 2025;
Tomas Heidar, The Law-Science Interface within the Law of the Sea (Keynote Address, Leiden
University H:O Law  Conference) (26 September 2024, ITLOS, Hamburg)
<https://www.itlos.org/fileadmin/itlos/documents/statements_of president/Heidar/Leiden K
eynoteAddress 260924.pdf> s.e.t. 4 Eyliil 2025.

71" Mansoor, 173-176.
72 Mansoor, 175-176; Request for an advisory opinion submitted by the Commission of Small
Island States on Climate Change and International Law, paras 85, 107-108, 179-180 (m.
1/1(4), m. 194), 194, 212, 235, 197, 200-201, 250, 279, 311, 339, 386, 417, 427.

73 Lampiri, 95-99.

74 Soons, 8-9.
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2. UAD ve Tahkim Uygulamasi

UAD’nin Nikaragua/Kolombiya davasinda (2012) deniz smirlandirmasina
iligkin hiikiimleri ve bunu izleyen siirecte Kolombiya'nin uygulamalarina dair
tartigmalar, diiz esas hatlarm istisnai niteliginin ve cografi sartlarin siki
arandigmin altin1 ¢izmistir. S6z konusu ictihadin diiz esas hat rejimine iligkin
degerlendirmeleri ile Divan’in yaklagiminin genellestirilmis diiz hat kullanimina
mesafeli oldugu vurgulanmgtir.”

Deniz sinirlarmin istikrara kavusturulmasi geregine iliskin genel ilke, hem
doktrinde hem UHK c¢aligmalari baglaminda hukuki giivenlik ve barisci
iligkilerin stirdiiriilmesi amaglariyla iligkilendirilmistir. Guiloff’un makalesinde,
deniz siirlandirma antlagsmalarmin VAHS m. 62/2(a) kapsamindaki koruma
zirht agik bigimde temellendirilmis; bu yorum, UHK nin deniz seviyesindeki
yilikselmenin deniz hukuku alanina etkilerini konu alan raporlarinda hukuki
istikrar vurgusuyla ortiistiiriilmiistiir.”® Ek olarak, Soons’un ¢alismasinda esas
hat hareketliliginin dis sinir ¢izimlerine zincirleme etkisi bulundugu; esas hattin
anlamli dl¢ilide geriye ¢ekilmesinin, harita/koordinat bildirimi yapilmis olsa dahi
itiraz konusu olabilecegi belirtilmistir.”’

Tiirkce literatiirde, normal esas hat tanimi, diiz esas hatlarin istisnailigi ve
kapanis hatt1 Olgiitleri, yerlesik bi¢imde ortaya konulmustur. Esas hattin deniz
yetki alanlarmin hukuki dayanagi oldugunu ve simirlandirma sonuclartyla
dogrudan baglantisin1 vurgulamis; deniz seviyesindeki yiikselme olgusunun esas
hat—dis sinir iligkisine ve diiz esas hat rejimine etkilerini ayrintilandirmigtir; A
adalarin diiz esas hatlarin belirlenmesindeki roliinii adalar sagagi problemi
etrafinda incelemistir.”®

Genel olarak degerlendirildiginde, UDHM’nin 2024 Goriisii ile UAD ve
hakemlik/tahkim ¢izgisinde olusan yaklagimin, mevcut sinirlandirmalarin

75 Territorial and Maritime Dispute (Nicaragua v Colombia) (Judgment, 19 November 2012)

[2012] ICJ Rep 624, para 139 <https://www.icj-cij.org/case/155> s.e.t. 4 Eyliil 2025; Alleged
Violations of Sovereign Rights and Maritime Spaces in the Caribbean Sea (Nicaragua v
Colombia) (Judgment, 21 April 2022) ICJ, para 212 (referring to Maritime Delimitation and
Territorial Questions between Qatar and Bahrain, Judgment, [2001] ICJ Rep 40)
<https://www.icj-cij.org/case/155> s.e.t. 4 Eyliil 2025.

76 Guiloff, 733, 740, 741; Lampiri, 101,105.

77 Soons, 9-10.

78 Apaydin, 566; Selami Kuran and Abdulkadir Giilgiir, ‘Uluslararasi Deniz Hukuku
Mahkemesi’nin Danisma Goriisii Vermeye liskin Yargi Yetkisi’ (2018) 24(1) Marmara
Universitesi Hukuk Fakiiltesi Hukuk Arastirmalar Dergisi 1, 2-3.
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istikrar1 lehine bir yakinsama sergiledigi; buna karsilik hareketli esas hat
kabuliiniin (pozitif hukuk diizleminde) korunmakla birlikte, devlet pratiginde
belirginlesen mevcut hatlarin muhafazasi egiliminin de gézden kagirilmamasi
gerektigi tespit edilmektedir. Bu cifte dinamik, antlagma yorumu ve deniz
cevresi ylikiimlilikkleri sahalarinda birlesmekte; sinirlandirma antlagmalarinin
rebus sic stantibus yoluyla sarsilmasinin VAHS m. 62/2(a) sebebiyle hukuken
uzak bir ihtimal olmaya devam ettigi; buna karsilik, uygulamada harita/koordinat
bildirimleri, teknik giincellemeler ve zaman i¢inde gelisen yorum yoluyla pratik
uyarlama kanallarinin isletildigi goriilmektedir.

Boliimde, pratikte smirlandirmanin istikrar ve Ongoriilebilirlik amaglar
dogrulandigi; UDHM nin ¢evresel yiikiimliiliikler alaninda yorum yogunlugunu
artirdigi, ancak deniz sinirlandirmasina dogrudan hitkmetmedigi goriilmiistiir.
Sonu¢ bdliimiinde, bu bulgular hareketli rejim—sabitleme tartigmast ve
antlagmalarin nihailigi ekseninde bir araya getirilecektir.

SONUC

Sonug olarak, ¢aligmada sinanan tez dogrulanmistir: normal esas hattin hareketli
niteligi lex lata olarak siirmektedir; BMOIDHD nezdindeki kayit ve ilan
mekanizmalar1 bazi baglamlarda fiili bir sabitleme etkisi iiretebilmekte, ancak
bu etki normatif bir tadil anlamina gelmemektedir; mevcut deniz sinirlandirma
antlagmalan ise VAHS m. 62/2(a) uyarinca rebus sic stantibus’a kapalidir.
Bildirime dayali dig sinir/harita tevdiinin, hukuki belirliligi gili¢lendiren idari-
teknik bir ara¢ oldugu; tek basina orf-adet kurali veya zimni tadil dogurmadigi
tespit edilmistir. UDHM’nin ¢evresel yiikiimliiliikleri yogunlastiran yaklasima,
Part XII'nin yorumunu gii¢lendirmekte; fakat smirlandirma antlagmalarmin
nihailigine iliskin rejimi degistirmemektedir. Uygulama ve ictihat, yeni
sinirlandirmalarda adalet ve ongoriilebilirlik Slgiitlerini teyit ederken, mevcut
sinirlarin korunmasina yonelik istikrar saiklerini desteklemektedir. Bu c¢alisma
boyunca ulasilan bulgular, deniz seviyelerindeki yilikselmenin esas hat—dig sinir
mimarisine etkileri ile devlet uygulamasi, antlasmalar hukuku ve yargisal egilim
ticliistinlin kesisiminde tutarli bir ¢erceve olusturuldugunu gostermistir.

BMDHS m. 5 uyarinca normal esas hattin algak su ¢izgisi boyunca hareketli
nitelikte oldugu yoniindeki yerlesik kabuliin yiirtirlikteki hukuk bakimindan
gecerli oldugu; ancak son yillarda devlet uygulamasinda mevcut hatlarin
muhafazasini 6nceleyen bir yorumun giic kazanmaya basladig1 saptanmistir.
Soons, giincel devlet pratiginin mevcut normal esas hatlarin korunmasina izin
verilmesi yoniinde gelistigini; bunun da ardil uygulama yoluyla zimni tadil
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tartigmasini glindeme tasidigini belirtmektedir. Bu degisim sinyallerine ragmen,
hareketli kuralin halen pozitif hukuk statiisii korudugu degerlendirilmistir.
Deniz seviyesindeki yilikselmenin smirlandirma antlagmalarint rebus sic
stantibus (VAHS m. 62) zemininde ortadan kaldirabilecegi iddiasi, VAHS m.
62/2(a)’daki sinir antlagsmalar istisnast ve m. 62/1°deki yiiksek esik nedeniyle
ikna edici bulunmamaktadir. Lampiri, sinir istisnasinin kara ve deniz sinirlarim
birlikte kapsadigini; iklim kaynakli degisimlerin m. 62/1 esigini kural olarak
karsilamadigimi ayrintili olarak gdstermektedir. Bu yorum, baris ve istikrarin
korunmasina  hizmet  eden  siireklilik  ilkesini  pekistirmektedir.
UDHM, COSIS bagvurusu lizerine verdigi danigma goriisinde BMDHS XII.
Kisim uyarinca deniz ¢evresinin korunmasi ve muhafazasi kapsaminda 6nleme—
azaltma—kontrol yiikiimliiliiklerini 6zen (due diligence) standardi altinda
belirginlestirmis; deniz seviyesindeki yiikselme dahil iklim etkilerinin bu
yikiimlilikler kapsamindaki yeri ac¢ikliga kavusturulmustur. Goris,
smirlandirma veya esas hatlarin sabitlenmesi konusunda dogrudan hiikiim
kurmamakla birlikte, cevresel yiikiimliiliiklerin yorum evreninde agirlik
kazanmasina katki yapmustir.

Devletlerin harita/koordinat tevdi ve ilan pratikleri (BMDHS m. 16, 75, 84),
hareketli yapinin dogurdugu belirsizlikleri usuli diizeyde sinirlayan araclar
olarak kullanmilmaktadir. IHO standartlarmmin  (S-4) kiyr haritalarinin
giincellenmesi  pratigini  tesvik ettigi; deniz simrlarmi  haritalarda
gosterilmesinin navigasyon dis1 istikrar fonksiyonu da icra ettigi; buna karsilik,
alcak su hattinin anlamli bigimde degistigi durumlarda salt tevdi edilmis
harita/koordinatlarin itiraza acik kalabilecegi vurgulanmustir.
Tiirkge literatiirde karanin denize hakim olmasi ilkesi ve esas hatlarin deniz yetki
alanlarinin  baslangic noktast oldugu yinelenmis; deniz seviyesindeki
yiikselmenin kiy1 ¢izgisini geriye iterek dis smirlar iizerinde tartigma
yaratabilecegi, yeni uyusmazlik riskleri dogurabilecegi belirtilmistir. Bu
risklerin, belgelendirilmis harita/koordinat ydnetimi ve antlagsma istikrar
ilkeleriyle  birlikte  yoOnetilmesi  gerektigi  sonucuna  varimustir.
Pozitif hukukta hareketli esas hat kurali gegerliligini korumaktadir. Buna
ragmen, devlet uygulamasinda ortaya c¢ikan muhafaza/sabitleme egilimi,
bildirim—ilan mekanizmalar1 ve harita/koordinat teknikleri iizerinden belgeye
dayali istikrar tiretmektedir. Bu ¢ift yonli dinamik, ileride ardil uygulama ve
yorum kanaliyla metin-dis1 bir yakisama ihtimaline isaret etmektedir.
VAHS m. 62/2(a) istisnasinin deniz sinirlarini da kapsadigi; deniz seviyesindeki
yiikselmenin m. 62/1 esigini olagan hallerde karsilamadig: teyit edilmektedir. Bu
nedenle mevcut sinirlandirma antlasmalarinin iklim degisikligi gerekgesiyle tek
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tarafli olarak sona erdirilmesi yolunun hukuken kapali oldugu kanaatine
varitlmigtir.  UDHM’nin  21.05.2024 tarihli goriisiiniin, deniz ¢evresi
yiikiimliiliikleri ve 6zen standardi bakimindan baglayici bir normatif cerceve
sagladigi; ancak esas hat—dig sinir diizenine dogrudan miidahale etmedigi
saptanmaktadir. Bu nedenle deniz sinirlandirmasi alanindaki temel araglar,
antlagmalar hukuku ilkeleri ve devlet uygulamasi olmaya devam etmektedir.

Kiy1 morfolojisi hizli degisen bolgelerde gilincelleme dongiilerinin
seffaflagtirilmasi; datum/6l¢ek biitiinliigliniin korunmasi ve tevdi—ilan zincirinin
sistematik isletilmesi tavsiye edilir. Boylelikle delil degeri yiiksek, itiraza
dayamkli bir kayit seti olusturulabilecektir. Iklim etkilerinin, deniz gevresi
yiikiimliiliikleri (BMDHS XII. Kisim) ¢er¢evesinde idari ve teknik tedbirlerle
karsilanmasi; bu siireglerin  siirlandirma  tartigmalarindan  ayristirilarak
yiiriitiilmesi gereklidir. Dogu Akdeniz’de ise Tiirkiye nin uluslararasi hukuka
uygun olarak savundugu tezler dogrultusunda, harita/koordinat tevdiinin ve
DYAIB bildirimlerinin yeknesaklastirilmasi; esas hat—dis smir uyusmazhig
risklerinin belgeye dayali yontemlerle azaltilmas1 bolgesel istikrar ve hakkaniyet
bakimindan en uygun yaklagim olacaktir. Kiy1 devletlerinin, deniz g¢evresi
yikiimliliklerine iligkin 6zen standardim (izleme, raporlama, etki
degerlendirmesi) yiikseltirken; sinirlandirma istikrarii zedelemeyecek sekilde
mevcut haklarin korunmasi, genisletici talep iiretmeme dengesini gézetmeleri
gerekmektedir.
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treaties, state practice, and the jurisprudence of international courts and tribunals. It
further discusses the future of existing delimitation arrangements in light of the need to
safeguard international peace and legal certainty.

This article argues that the ambulatory character of the normal baseline remains the lex
lata, that the deposit & publicity practice before the UN Secretary-General may produce
a de facto fixing effect in certain settings, yet maritime delimitation treaties remain
insulated from rebus sic stantibus under VCLT art. 62(2)(a). The findings indicate that
administrative recording does not amount to normative change and that the finality of
existing delimitation treaties should be preserved.

Keywords: *Baselines *Ambulatory Baselines *Deposit & Publicity *Maritime Zones
*VCLT art. 62(2)(a)

(074

Deniz seviyesindeki yiikselmelerin, uluslararasi deniz hukukunun temelini olusturan
deniz yetki alan1 smirlandirmalaria yonelik etkileri giin gegtikge daha goriiniir hale
gelmektedir. Ozellikle antlagmalarla belirlenen deniz sinirlarmin cografi kosullara
bagliligi, bu smirlarmn iklim degisikliginin tetikledigi fiziksel degisikliklerden dogrudan
etkilenmesi sonucunu dogurmaktadir. Bu baglamda, antlagmalar hukukunda diizenlenen
“esaslt degisiklik” (rebus sic stantibus) ilkesi, deniz sinirlandirma antlagsmalarinin
gecerliligi bakimindan yeniden giindeme tasinmaktadir. Calismada, Birlesmis Milletler
Deniz Hukuku Sozlesmesi (BMDHS)’ nin esas hat kavramu ile birlikte antlagsmalarin
hukuki istikrari, devlet uygulamalari ve uluslararasi yargi kararlar1 15181inda kapsamli bir

degerlendirmeye tabi tutulmaktadir. Ayrica, uluslararast barisin ve hukuki giivenligin
korunmasi baglaminda mevcut sinirlandirmalarin gelecegi tartisilmaktadir.

Bu c¢aligmada, yiiriirliikteki pozitif hukuk bakimindan normal esas hattin hareketli
(ambulatuar) niteliginin korundugu, Birlesmis Milletler Genel Sekreteri (BMGS)
nezdindeki aleniyet kazandirma & tevdi etme (deposit & publicity) pratiginin bazi
cografyalarda fiill bir sabitleme (fixing) etkisi dogurabildigi; bununla birlikte deniz
sinirlandirma antlagmalarinin Viyana Antlagsmalar Hukuku Sozlesmesi (VAHS) m.
62/2(a) uyarinca rebus sic stantibus’a kapali oldugu tezi sinanmaktadir. Bulgular,
hareketli rejimin /ex lata olarak siirdiigiinii; idari-teknik kayit ve ilan mekanizmalarinin
normatif tadil olusturmadigini; mevcut sinirlandirma antlasmalarinin nihailiginin ise
korunmasi gerektigini gostermektedir.

Anahtar Kelimeler: *Esas Hatlar eHareketli Esas Hatlar *Aleniyet Kazandirma & Tevdi
Etme *Deniz Yetki Alanlari « VAHS m. 62/2(a)

INTRODUCTION

It is evident that global sea level rises have had structural consequences on the
existing legal framework regarding the establishment and delimitation of
maritime zones. The principle of “land’s sovereignty over the sea” is
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fundamental in determining maritime areas.;' it is accepted that normal baselines
(United Nations Convention on the Law of the Sea (UNCLOS) art. 5)* function
as the legal projection of the coastline, and that, within this framework, changes
in coastal morphology may be reflected in the outer limits of maritime zones.
Within the framework of these assumptions, the interpretation of the
“ambulatory baseline” has long been dominant in the literature, and it has been
assessed that sea level rises could have continuous effects on the baseline-outer
limits relationship. It is seen that this effect has brought to the fore discussions
regarding the retreat of the coastal strip, the displacement of the low-water line,
and the associated shifts in the outer limits. The same context necessitates that
discussions regarding the foundations of the ambulatory baseline approach and
the limitations of this approach be addressed together in the current literature.?

It has also been noted that sea level rises have brought the concept of
fundamental change of circumstances (rebus sic stantibus) in treaty law back
into focus with regard to the fate of maritime boundaries established by treaties.
However, boundary-drawing treaties are governed by the Vienna Convention on
the Law of Treaties* (VCLT) art. 62(2)(a) and it is subject to a special status
under the exception for border treaties; therefore, it is seen that the approach that
the termination or unilateral revision of maritime delimitation treaties solely on
the grounds of environmental/physical changes is subject to high legal thresholds
has gained prominence in doctrine and current studies. It is emphasized that the
exception in question also covers maritime boundary agreements for reasons
such as the stability of delimitation arrangements, legal certainty, and the
preservation of peace; furthermore, the general conditions of art. 62
(unpredictability, fundamental disruption, the change affecting the essential
basis of the agreement, etc.) are strictly interpreted in the specific case. This
framework demonstrates that interpretations favoring the preservation of the

' John Cooper, ‘Delimitation of the Maritime Boundary in the Gulf of Maine Area’ (1986) 16(1)
Ocean Development & International Law 59-90.

2 United Nations Convention on the Law of the Sea (adopted 10 December 1982, entered into
force 16 November 1994) 1833 UNTS 3.

3 Alfred Soons, ‘Some Observations on the ‘Ambulatory’ Nature of the Normal Baseline’ (2024)
1 Portuguese YB L Sea 5, 5,9,11.

4 Vienna Convention on the Law of Treaties (adopted 23 May 1969, entered into force 27
January 1980) 1155 UNTS 331.
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stability of maritime boundary delimitations, even in the face of environmental
transformation, have gained strength.’

The implications of sea-level rise for the law of the sea have increasingly been
addressed before international judicial and quasi-judicial bodies. In its advisory
opinion® of 21 May 2024, the International Tribunal for the Law of the Sea
(ITLOS) undertook a detailed assessment of the scope of the obligations under
UNCLOS relating to the protection and preservation of the marine environment
in the context of climate change, and noted that the phenomenon of sea-level rise
must likewise be taken into consideration within this framework. Although the
opinion does not directly pronounce on the validity of maritime delimitation
agreements, it is significant in that it underscores the need for States Parties to
take climate-related impacts into account within the general framework of
marine environmental law. These assessments provide contextual background
for the subsequent analysis in this study concerning the stability and
interpretation of treaties. Furthermore, the declarations accompanying the
advisory opinion highlight the potential for interaction with proceedings pending
before other international adjudicatory bodies, thereby identifying the channels
through which climate-induced ocean phenomena may be reflected in the
broader corpus of international jurisprudence.’

In the Turkish literature, the delimitation of maritime areas has been discussed
in detail, followed by the relationship between the baseline and the outer limit,
and the effects of sea level rise on the delimitation of maritime zones;" the tension

5 Vasiliki Lampiri, ‘The Law of Treaties as a Safeguard for the Viability of Maritime

Delimitation Agreements in the Face of Sea-Level Rise’ (2025) 12(1) Journal of Territorial
and Maritime Studies 93, 93; Ugur Bayillioglu, ‘Deniz Seviyelerinin Yiikselmesi ve Esas
Hatlar Uzerindeki Etkileri: Yeni Bir Tiirk—Yunan Uyusmazligia Dogru Mu?’ (2022) 17(1)
Erciyes Universitesi Hukuk Fakiiltesi Dergisi 97, 117.

Request for an Advisory Opinion submitted by the Commission of Small Island States on
Climate Change and International Law (Advisory Opinion, 21 May 2024) ITLOS Case No 31.

Request for an Advisory Opinion submitted by the Commission of Small Island States on
Climate Change and International Law, 6, para 2 <https://www.itlos.org> accessed 4
September 2025; ITLOS, ITLOS/PV.23/C31/1/Rev.1, 18, 29.

Bayillioglu, 97-139; Deniz Tekin Apaydin, ‘Diiz esas hatlarin belirlenmesinde adalarin rolii:
Adalar sagag1 bilmecesi’ (2019) 25(2) Marmara Universitesi Hukuk Fakiiltesi Hukuk
Aragtirmalart  Dergisi 565-589; Berkant Akkus, ‘Yapay Adalarin Uluslararast Deniz
Hukukundaki Statiisii” (2024) 14(1) Siileyman Demirel Universitesi Hukuk Fakiiltesi Dergisi
465-511; Ahmet Ulutas, ‘Deniz Seviyesinin Yiikselmesinin Uluslararas1 Hukuk Bakimindan
Etkileri ve BM Uluslararasi Hukuk Komisyonunun Caligmalar’ (2023) 31(1) Selguk
Universitesi Hukuk Fakiiltesi Dergisi 325, 325-393; Omer Mira¢ Sali, ‘Deniz Yetki
Alanlarimin Simirlandirilmasinda Dogu Akdeniz Adalar’® (2022) 5(1) Uluslararast Iliskiler ve
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between dynamic characteristics and fixing tendencies has been examined in
light of state practices and international organizational efforts. The problems
encountered in determining the concept of the baseline in relation to islands and
islets; the legal status of tidal heights, the effects of artificial interventions on
delimitation, and the results of methodological choices in regional examples
(including the Eastern Mediterranean) are also examined under separate
headings. It should be noted that this accumulation of knowledge will be used in
conjunction with the analysis of treaty law in the subsequent sections of the
study.

At the international level, institutional work (e.g., within the United Nations
International Law Commission (ILC)) thematically addresses issues arising from
sea-level rise in the fields of the law of the sea, the elements of statehood, and
the protection of persons; and compiles materials on the nature of baselines in
maritime law, the stability of maritime delimitation, and related interpretation
issues. In this context, the study’s methodology involves: i) systematic
interpretation of the relevant provisions of the UNCLOS and the concept of
baselines, ii) assessment of maritime delimitation agreements within the
framework of VCLT art. 62 and the exception of boundary agreements, iii)
contextual impact of international judicial precedent and advisory opinions, iv)
comparative analysis of state practices and methods proposed in Turkish
literature.’

In the existing literature, the ambulatory nature of the normal baseline and the
tendency toward fixation have mostly been addressed in separate channels; the
interaction between administrative-technical announcement/deposit processes
and the finality regime of the law of treaties has been discussed to a limited
extent. This study examines the tension between the ambulatory baseline regime
and the tendency toward fixation, testing it against the legal limits of the practice
of deposit & publicity and the reflection of the VCLT art. 62(2)(a) exception on
maritime boundaries. The fundamental thesis put forward in this context is that
the ambulatory (dynamic baseline) regime is preserved as lex lata; that the
practice of deposit & publicity can produce a de facto fixing effect in certain

Diplomasi 38, 38-61; Sami Dogru, ‘Dogu Akdeniz’de Hidrokarbon Kaynaklar1 ve Uluslararasi
Hukuka Gore Bolgedeki Kita Sahanlii ve Miinhasir Ekonomik Boélge Alanlarinin
Sinirlandirilmasr® (2015) 119 TBB Dergisi 503.

Claudio Grossman Guiloff, ‘Developments at the United Nations International Law

Commission on Sea-Level Rise’ (2024) 39(4) American University International Law Review
709, 741; Lampiri, 101.
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contexts; but that maritime delimitation agreements are closed to rebus sic
stantibus. Methodologically, a systematic interpretation of the provisions of the
UNCLOS and VCLT, international judicial precedent and advisory opinions, and
a comparative analysis of state practices have been adopted. The following
sections will address, in turn, the dogmatic basis of the dynamic approach, the
regime of deposit & publicity, and patterns of fixation in practice; the finality of
delimitation treaties in the context of VCLT art. 31 and art. 62; and international
judicial practice; concluding with a synthesis of the findings.

I. THE LEX LATA NATURE OF THE REGIME: THE RELATIONSHIP
BETWEEN THE BASELINE AND THE OUTER LIMITS

Sea level rise is considered a phenomenon posing a high risk to international
peace and security, as well as legal stability, particularly for small island states
and states with low-lying coastal areas, in the context of the United Nations.'
Sea level rise has direct effects not only on the existing borders of states but also
on the existence of human communities. It is clear that states that will inevitably
be affected by sea level rise and communities living on islands close to sea level
will be forced to migrate if they lose their land. This situation raises discussions
of ‘forced migration’ and ‘climate refugees’ in terms of international law."'

Furthermore, the retreat or complete disappearance of the coastline as a result of
rising sea levels could lead to the infringement of states’ rights over their
territorial waters. In this context, the complete submersion of land areas emerges
as one of the greatest problems threatening both the sovereign territories of states
and the existing order of international maritime law.

In this section, the current legal status of the normal baseline moving with the
low-water mark is determined through systematic interpretation within the
context of UNCLOS art. 5 and relevant case law.

1. Normal Baseline and Dynamic Nature (UNCLOS art. 5)

It is accepted that the normal baseline is established as the legal projection of the
coastal zone in accordance with UNCLOS art. 5, serving as the outer limit of
internal waters and the starting point of territorial waters; therefore, it is noted
that changes to the baseline may have a chain reaction effect on the derived outer

10" Samuel Pyeatt Menefee, ‘Half Seas Over: The Impact of Sea Level Rise on International Law
and Policy’ (1990) 9 UCLA Journal of Environmental Law and Policy 175-218.

I Menefee, 216.
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limits of maritime zones. Furthermore, the literature recalls the descriptive
framework of art. 5, the representation of baseline points on maps/coordinates,
and the finding of the International Law Association (ILA) Baseline Committee
that the normal baseline moves with the low-water line and is modifiable."

In Soons’ article, it is clearly stated that the current legal position is that the
baseline is dynamic in nature; however, it is emphasized that a trend has begun
to emerge in state practices that envisions the preservation of existing baselines
in the context of sea level rise; yet, it is noted that no definitive conclusion has
yet been reached as to whether this trend has developed into a consistent and
stable practice to the extent that it would result in a change in the law."* Soons
also states that the outer limits calculated from the normal baseline drawn under
art. 5 will remain subject to challenge for compliance with UNCLOS if the
baseline is significantly altered."*

The definition of the normal baseline and its dynamic nature in Turkish literature
has been confirmed both in fundamental definitions and in current application
discussions: The statement “the normal baseline is the lowest low-water line
extending along the coast” reflects the established definition; it is noted that
straight baselines can only be applied in exceptional circumstances permitted by
geography.'”> Furthermore, the study authored by Bayillioglu and Ulutas’s
assessments emphasize that sea level rise directly affects the baseline-outer
limits relationship and that this effect may be reflected in regional conflicts. '

Hatice Kiibra Ecemis Yilmaz, ‘Uluslararas: deniz hukuku boyutuyla deniz seviyelerindeki

yiikselmeler ve esas hattin belirlenmesi {izerine etkisi’, Nuran Koyuncu and Abdiilkadir Yildiz

(eds.), Necmettin Erbakan Hukuk Arastirmalart — Kamu Hukuku (NEU Basimevi 2021) 399

400.

Soons, 8-9.

Soons, 9.

15 Hakki Aydm, “Karasularinin Simirlarinin Tespiti ve I¢ Sularm Hukuki Rejimi” (2003) 7(1)
Cumhuriyet Universitesi Tlahiyat Fakiiltesi Dergisi 61, 61, 63. In this 2003 article by Aydin,
the term “ambulatuar/ambulatory” is not explicitly used; what is confirmed there is the
definition of the normal baseline as the low-water line and the exceptional framework
according to which straight baselines may be applied only in the presence of a deeply indented
or irregular coastline. The discussion of the ambulatory nature is found in sources such as
Soons and the International Law Association. International Law Association, “Sydney
Conference Report of the Committee on International Law and Sea Level Rise” (2018) paras
15-25 <https://ila.vettoreweb.com> accessed 4 September 2025.

16 Bayillioglu, 97-99; Ulutas, 328.
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2. Straight Baseline, Islands, and Technical Reflections: Exceptional
Method and Its Limits

The straight baselines method (UNCLOS art. 7) is considered exceptional; it is
accepted that strict geographical conditions are required, such as the coastline
being deeply indented or protruding, or the presence of a chain of islands close
to the coast. In Turkish literature, the effects of islands on the straight baselines
and delimitation have been detailed; the methodological limits of technical
concepts such as the “fringe of islands” have been outlined.'” These limitations
provide legal justification for objections to the generalized use of straight
baselines. Regional applications and case law summaries have examined the role
of islands in delimitation, distinctions between full and partial effects, and
mechanisms for harmonization with the principle of equity.'®

The technical aspect of the ambulatory baseline, which requires continuous
measurement/updating, is reflected in the practical use of maps/charts; as Soons
points out, the display of outer limits on maps and their submission to the UN
Secretary-General does not mean that these drawings are closed to objection. If
the normal baseline is significantly shifted backward, these outer limits may be
challenged by other states on the grounds of non-compliance with UNCLOS
provisions. This observation reveals that EEZ/continental shelf boundaries
derived from the normal baseline also carry a legal/technical sensitivity to shifts
in the baseline."

3. Framework of Treaty Law: Fundamental Change of Circumstances and
the Exception for Boundary Treaties

It is observed that sea level rises bring the doctrine of rebus sic stantibus in
VCLT art. 62 into focus in terms of maritime delimitation treaties. However,
Lampiri’s work emphasizes the strict conditions of this provision
(unpredictability; disappearance of the essential basis of consent; radical
transformation of obligations) alongside the exception for boundary treaties in
art. 62(2)(a) and states that delimitation treaties are considered final/stable

17 Apaydin, 565, 567-568.

Dolunay Ozbek, ‘Deniz  Alanlarmin  Simrlandirlmasinda  Adalarin  Etkisinin
Degerlendirilmesi’ (2019) 2(1) DEHUKAM Journal of the Sea and Maritime Law 111, 140-
141, 143-144; Berat Lale Akkutay, ‘Ege Karasular1 Siirlandirmasinda Adalarin Etkisinin
Uluslararas1 Hukuk Bakimindan Degerlendirilmesi’ (2018) 33 Tiirkiye Adalet Akademisi
Dergisi 193,199,203,206.

Soons, 10.
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arrangements. Lampiri systematically analyzes the arguments in favor of
terminating or revising delimitation treaties, reaching a high threshold
assessment based on VCLT art. 31 and 62. The same study underscores the
final/stable character of delimitation treaties in state and treaty practice and in
doctrine; it is concluded that proving the cumulative conditions required for
invoking art. 62 in the context of sea level rise is exceptionally difficult;
therefore, the stability promised by maritime delimitation treaties is not
undermined by the rules of treaty law, but rather protected.”” A parallel line can
be traced in Turkish literature; in the context of the definition/function of the
normal baseline and the exceptional nature of the straight baseline, it is seen that
restriction regulations are designed to be resistant to change for the purposes of
legal security and peace.?'

4. ITLOS Advisory Opinion (May 21, 2024) and ILC Work: Contextual
Impact and Application

In the Advisory Opinion delivered by ITLOS on 21 May 2024 upon the request
of the Commission of Small Island States on Climate Change and International
Law (COSIS), it was stated that climate change—related impacts (ocean warming,
sea-level rise, and acidification) must be taken into account when interpreting
the obligations arising under UNCLOS concerning the protection and
preservation of the marine environment. While the opinion is non-binding, its
persuasive power influencing the development of international law was
emphasized; judicial authority and the scope of the application were evaluated.
This framework, while not directly ruling on the validity of maritime
delimitation agreements, provides a contextual basis for the systemic integration
of the phenomenon of sea level rise into the interpretation of maritime law
norms.*

On the other hand, in the work carried out at the United Nations ILC since 2019,
the effects of sea level rise have been addressed in thematic reports focusing on
protection of maritime law, statchood, and persons; legal stability, fairness, and
discussions on the ambulatory baseline have been evaluated together. The ILC
Working Group’s first/second issue reports, supplementary papers, and the 2024

20 Lampiri, 93, 97.
21 Sali, 38-61; Fuat Aksq, ‘Tiirkiye-Yunanistan Hiskilerinde Deniz Yetki Alan1 Uyusmazliklart’
(2024) 13(2) Avrasya Incelemeleri Dergisi 89—122.

22 Arooba Mansoor, ‘The International Tribunal for the Law of the Sea Advisory Opinion on
Climate Change and International Law’ (2024) 2024 RSIL L Rev 172, 174-175.
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Secretariat Memorandum reveal that the current body of work is grounded in the
principles of legal stability and cooperation. This body of work, caught between
the tension of dynamic interpretation and fixation, shows a convergence towards
maintaining existing delimitation texts in the short term through evolutionary
interpretation and fulfilling environmental obligations within the framework of
UNCLOS Part XIL.*

In the Turkish literature, the effects of these international developments on
national/regional disputes; the methodology of the baseline—outer limit
relationship; the issues of full/partial impact of islands on delimitation; the status
of artificial islands; and the legal nature of map/chart notifications have been
examined. The assessments also address the possible implications of sea level
rise in the Tiirkiye—Greece context and aspects requiring strategic attention.**

In light of these assessments, it appears that the ambulatory character of the
normal baseline remains preserved under existing positive law, whereas
tendencies advocating the retention of existing baselines show certain indications
in State practice; however, this has not yet crystallized into customary
international law nor reached the level of an implicit modification through
subsequent practice.”> Due to the high threshold and the exception for boundary
treaties under VCLT art. 62, it is legally unlikely that maritime delimitation
treaties will be collectively challenged on the grounds of substantial
modification; instead, it is anticipated that the stability of existing delimitations
will be preserved through evolutionary interpretation and technical updates. The
ITLOS Advisory Opinion and the ILC’s accumulated body of work, however,
provide an interpretative framework that requires sea-level rise to be
systematically addressed within the context of maritime environmental
obligations and cooperation.?® In this section, it has been determined that the
dynamic nature of the normal baseline is protected under current law; that
straight baselines are an exceptional technique; and that the baseline-outer limits
chaining is legally valid. The next section will examine how the deposit &
publicity regime and state practices provide grounds for the claim of fixation.

23 Guiloff, 716-719.

24 Bilge Sena Erdem, “‘iklim Miiltecilerinin Hukuki Statiisi Meselesi: Deniz Seviyesinin
Yiikselmesi ve Ada Ulkelerinde Yasayanlarin Durumu’ (2023) 5(2) DEHUKAM Journal of
the Sea and Maritime Law 25-103; Akkus, 465 et seq.; Bayillioglu, 97 et seq.

25 Soons, 8,9,11

26 Mansoor, 173,177,181.
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I1. THE PUBLICITY & DEPOSIT, AND FIXATION THESIS IN
PRACTICE

The United Nations Division for Ocean Affairs and the Law of the Sea
(DOALOS) manages the process of depositing and publishing maps and
coordinates relating to maritime zones. The primary function of this process is
to make states’ unilateral notifications visible and ensure transparency. However,
it is accepted that these registration and publication procedures do not constitute
anormative change under treaty law but can only create a de facto stability effect.
The International Court of Justice (ICJ) also emphasized in the Qatar v Bahrain
case that maps and documents do not have binding force on their own but may
serve as supporting evidence confirming state practice.”’

Similarly, the literature states that depositions made with DOALOS do not have
the authority to resolve border disputes between states and therefore do not
produce binding legal consequences.”® However, it is acknowledged that the
publicity generated by these records in the international community has a
positive effect in promoting de facto stability and indirect harmony between state
practices.”’

1. DOALOS Publicity & Deposit Mechanism: Map/Coordinate
Presentations, Due Publicity and Operation in Practice

UNCLOS 1982 provides that the legal validity of baselines and outer limits shall
be established not only by declaration under domestic law, but also by means of
procedures that confer a certain degree of publicity. Baselines (art. 16(2)),
archipelagic baselines (art. 47(9)), territorial waters (art. 16), EEZ (art. 75(2)),
and outer limits of the continental shelf (art. 76(9); art. 84(2)) require the deposit
of maps or lists of geographical coordinates with the UN Secretary-General and
the obligation of due publicity. The practice of publicizing and depositing carried
out by DOALOS involves receiving states’ deposit correspondence, notifying
member states through Maritime Zone Notifications (MZN), and making the

27 1CJ, Maritime Delimitation and Territorial Questions between Qatar and Bahrain (Qatar v

Bahrain) [2001] ICJ Rep 40, para 89

Clive Schofield, ‘Departures from the Coast: Trends in the Application of Territorial Sea
Baselines under the Law of the Sea Convention’ (2012) 27(4) International Journal of Marine
and Coastal Law 723, 739.

Barbara Kwiatkowska, ‘Baselines in the Law of the Sea: The Role of the Division for Ocean
Affairs and the Law of the Sea’ (1990) 21(3) Ocean Development & International Law 195,
200
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relevant documents available online.”® Furthermore, technical guides and
institutional reports detail the scale, datum, and coordinate requirements for the
documents to be submitted; it is emphasized that legislation or a delimitation
agreement alone does not constitute due publicity.*'

In state practice, this mechanism is used systematically. For example, when
submitting its lists of coordinates for both baselines and outer limits in 2024, the
Cook Islands added to its notification a comment that there was no obligation to
update them despite climate-related changes.** Similarly, official pages where
current filings/notifications are collected under government files in many
countries, including Mexico, demonstrate the continuity of the application.*?

This notification system has been evaluated as minimizing the practical
uncertainties created by the principle of the ambulatory baseline rule in doctrine
through administrative/technical means. Soons’ classic work demonstrates that
physical changes in sea level cause the baseline to move geographically;**

30" United Nations — Division for Ocean Affairs and the Law of the Sea, Deposit and Publicity of
Charts or Lists of Geographical Coordinates
<https://www.un.org/depts/1os/LEGISLATIONANDTREATIES/depositpublicity.htm>
accessed 4 September 2025; United Nations Convention on the Law of the Sea (UNCLOS),
signed 10 December 1982, entered into force 16 November 1994, 1833 UNTS 3, arts 16(2),
47(9), 75(2), 76(9), 84(2) (UN Treaty Series, No 31363).

International Hydrographic Organization (IHO), International Association of Geodesy (IAG)
and Intergovernmental Oceanographic Commission (IOC) — Advisory Board on the Law of
the Sea (ABLOS), 4 Manual on Technical Aspects of the United Nations Convention on the
Law of the Sea (TALOS Manual) (5th  edn, IHO, Monaco 2006)
<https://www.gc.noaa.gov/documents/gcil_iho_tech aspects los.pdf> accessed 4 September
2025.

International Hydrographic Organization (IHO), Resolutions of the International
Hydrographic ~ Organization (M-3) (updated July 2024, IHO Monaco 2024)
<https://iho.int/uploads/user/pubs/misc/M3-E-2024 July.pdf> accessed 4 September 2025;
Cook Islands — Division for Ocean Affairs and the Law of the Sea, Circular Communication
M.Z.N. 153.2021.LOS: Deposit of lists of geographical coordinates of points concerning
baselines and maritime limits (16 August 2021, United Nations, New York)
<https://www.un.org/depts/1os/LEGISLATIONANDTREATIES/PDFFILES/mzn_s/mzn_15
3 cook_islands.pdf> accessed 4 September 2025; Cook Islands — Division for Ocean Affairs
and the Law of the Sea, State File:z COK (deposits & publicity)
<https://www.un.org/depts/1os/LEGISLATIONANDTREATIES/STATEFILES/COK.htm>
accessed 4 September 2025.

33 Mexico — Division for Ocean Affairs and the Law of the Sea, State File: MEX (deposits &
publicity) (30 June 2025)
<https://www.un.org/depts/1os/LEGISLATIONANDTREATIES/STATEFILES/MEX .htm>
accessed 4 September 2025.

Soons, 9.
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therefore, it wamed early on that failure to update legislation and
notification/procedural steps in a timely manner could lead to a de facto shift in
areas of authority.”® In this context, it is accepted that the submission of
maps/coordinates performs not only a technical function but also a legal certainty
function.

2. Government Applications and Fixation Patterns

Over the past decade, particularly in the Pacific Islands Forum (PAF) region, a
regional political-legal stance has emerged that clearly embraces the
understanding that “maritime zones shall be maintained without reduction”. The
PAF Declaration of August 6, 2021, states that the outer limits of maritime areas,
as determined in accordance with the Convention and notified to the United
Nations Secretary-General, will not be reduced or revised due to changes in sea
level.*® This stance has received broad support on regional and global platforms
and has been confirmed by various state statements.’” In practice, the
observations added to the Cook Islands’ deposit certificate and the domestic
legal/regulatory steps taken by some Pacific states are cited among clear practical
examples of stabilization.*®

In doctrine, the principles of legal stability, security, and predictability are cited
as the main pillars of codification. Assessments referring to the ILC process have

35 Guiloff, 733,734,737.

36 Pacific Islands Forum, Declaration on Preserving Maritime Zones in the Face of Climate

Change-related Sea-Level Rise (adopted 6 August 2021, PIF Secretariat, Suva)
<https://forumsec.org/publications/declaration-preserving-maritime-zones-face-climate-
change-related-sea-level-rise> accessed 4 September 2025.

Declaration on Preserving Maritime Zones in the Face of Climate Change-related Sea-Level
Rise.

Within the framework of the deposit and publicity regime (deposit & publicity) under Articles
16(2),47(9), 75(2) and 84(2) of UNCLOS, this constitutes a State declaration, which explicitly
reflects a “fixing” tendency by recording the understanding that, even if sea levels rise, there
is “no obligation to review/revise” the officially deposited maritime zones; see Cook Islands,
Observations appended to the deposit of charts/lists of geographical coordinates of points
under the United Nations Convention on the Law of the Sea (MZN No 153) (5 May 2021,
DOALOS, UN OLA)
<https://www.un.org/depts/1os/LEGISLATIONANDTREATIES/PDFFILES/DEPOSIT/040
bservationsEng.pdf> accessed 6 September 2025; Federated States of Micronesia, Written
Statement to ITLOS, Case No 31 (COSIS AO) (2023-2024); Federated States of Micronesia,
Submission to the International Law Commission: Sea-level rise in relation to international
law (2021-); Clive Schofield and David Freestone, ‘Options to Protect Coastlines and
Maritime Zones from the Impacts of Climate Change and Sea Level Rise: The Situation in the
Pacific Region’ (2016) 32 The International Journal of Marine and Coastal Law 135-164.
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discussed how even negative behaviors such as states choosing not to update
their laws can, over time, have effects in the form of subsequent practice or
historical consolidation.”® This line aims to reconcile the tension between the
dynamic nature and the fixation, based on the principles of not expanding new
rights while maintaining existing boundaries and ensuring the legal stability of
notified/registered lines. Indeed, constantly changing baseline lines will create
unpredictability in terms of both administration and dispute resolution.*

Judicially, in the 2014 Bay of Bengal (Bangladesh/India) arbitration, it was
observed that future physical changes were not reflected in the delimitation, and
that the court conducted the equitable solution test based on geographical data at
the specific date.*' This example supports the assessments that the drawn
external boundaries will not subsequently melt away on their own and that the
court/panel cautiously addressed the dynamic geography. ITLOS’s Advisory
Opinion on Climate Change dated May 21, 2024, essentially clarified the
environmental obligations under Part XII of UNCLOS under the due diligence
standard and did not directly address the issue of the baseline/outer limits.*?
These findings show that the notification/deposit regime under DOALOS can
produce administrative-technical predictability and a certain degree of de facto
stability through the publication of maps and coordinates. However, the nature
of these registration and publication procedures does not automatically transform
the content of the legal norm; they are not considered to give rise to customary
law or implied acceptance. Therefore, the permanence and immutability of
maritime delimitation agreements are determined not so much by the practice of
deposit & publicity, but rather by the exception regime of treaty law, particularly

39 Lampiri, 93; Soons, 9-11.

40 Ecemis Yilmaz, 409-410.

4 Bay of Bengal Maritime Boundary Arbitration between Bangladesh and India

(Bangladesh/India), Award (Permanent Court of Arbitration, 7 July 2014) XXXII RIAA 1,
paras 212-217, 399 <https://legal.un.org/riaa/cases/vol XXXII/1-182.pdf> accessed 4
September 2025.

Request for an Advisory Opinion submitted by the Commission of Small Island States on
Climate Change and International Law (Advisory Opinion) (ITLOS, Case No 31, 21 May
2024) paras 149, 196-204, 235-243, 388
<https://itlos.org/fileadmin/itlos/documents/cases/31/Advisory Opinion/C31_Adv_Op_21.05
.2024 orig.pdf> accessed 4 September 2025; Commission of Small Island States on Climate
Change and International Law (COSIS), Legal Briefing Note: ITLOS Case No 31 — Key Points
for the ICJ AO Process (2024) <https://www.cosis-ccil.org/images/media/COSIS-
Briefing%20Note ITLOS%20A0%20points%20relevant%20to%20the%20ICJ%20A0.pdf>
accessed 4 September 2025.
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VCLT art. 62(2)(a). In the next section, this distinction will be systematically
examined in light of VCLT art. 31 and art. 62.

3. Interaction with the Commission on the Limits of the Continental Shelf
(CLCS) (Recommendations under art. 76/8 — art. 76/9, art. 84/2
Submission)

The process concerning the outer limits of the continental shelf is based on a
two-stage scheme involving the submission of CLCS recommendations (art.
76(8)) to the UN Secretary-General (art. 76(9), art. 84(2)). After receiving the
CLCS recommendations, States establish their definitive and binding outer
limits; they then submit the map/coordinate and geodetic data to the UNCLOS,
and DOALOS provides due publicity to these.** The technical/advisory role of
CLCS and the secretariat function of DOALOS demonstrate the distinct yet
complementary nature of the procedure.

Climate-induced sea level rise does not alter the de jure status of the outer limits
of the continental shelf (particularly beyond 200 nautical miles based on
geomorphological criteria); as these limits are determined by seabed criteria, not
sea surface criteria. This is evident from the definitional structure of positive law
relating to the continental shelf and the systematics of the CLCS application.**
Therefore, the outer limits of the continental shelf are based not on changes in
the sea surface but on the seabed/geomorphology (technical formulas and
delimitation lines in UNCLOS art. 76); furthermore, the outer limits registered
based on CLCS recommendations are definitive and binding. Therefore, sea
level rise does not directly alter the de jure status of the outer limits of the
continental shelf; this follows both from the nature of the definition (seabed &
subsoil) and from the institutional systematics of the CLCS process.
Furthermore, the role of the CLCS and the conditions for the
submission/notification of outer limits in the context of climate impacts have
been summarized.*’

4 UNCLOS m. 76(8)—~(9) ve m. 84(2); Charlotte Salpin, ‘Establishing the Outer Limits of the
Continental Shelf: The Role of the Commission on the Limits of the Continental Shelf’
(International Seabed Authority, 2022), 3-5 <https://www.isa.org.jm/wp-
content/uploads/2022/12/Salpin-2.pdf> accessed 4 September 2025.

Hilde Woker, ‘Disagreements between the Commission on the Limits of the Continental Shelf
and Submitting Coastal States’ (2024) 39(2) The International Journal of Marine and Coastal
Law 252,254.

Ydhan Naidoo, ‘The Maintenance of Territorial Sovereignty after Submergence’ (2025)
Oxford University Undergraduate Law Journal 134,149-152; International Hydrographic

44

45



The Effect of Sea-Level Rise on Maritime Boundary Delimitation:
180 An Analysis in Light of the Law of Treaties, International Jurisprudence, And State Practice

However, the archiving and publication of constitutive documents (delimitation
agreements, de jure external boundary maps after the CLCS, MZNs) strengthens
the procedural basis of the fixation thesis. This is because, thanks to due publicity
and official registration, the boundaries that states choose not to update or
maintain acquire evidentiary value; the alleged normative stability is supported
by practice.

4. Regional Outlook: Opportunities and Risks for the Eastern
Mediterranean

In the Eastern Mediterranean, studies of an early warning nature have been
written in Turkish literature on the potential effects of sea level rise on baselines
and outer limits. Bayillioglu states that baselines, which are the starting points of
maritime zones, may become mobile due to climate effects, and that this could
give rise to new areas of conflict in the context of Turkish-Greek disputes.*® It
should also be noted that warnings have been issued that the misuse of straight
baselines and the concept of the “archipelagic baseline” in the Eastern
Mediterranean could have disproportionate effects on delimitation disputes.*’

Some regional states (e.g., Egypt—Cyprus, Cyprus—Israel, Greece—Egypt) have
defined their external borders through delimitation agreements; Tiirkiye, on the
other hand, has taken a step to protect its rights in a manner that is consistent
with international law, legitimate, and balanced through the Memorandum of
Understanding it signed with Libya. In this case, a collective and explicit
declaration approach to demarcation, as seen in the Pacific, has not yet been
institutionalized. However, for legal stability and predictability, the
systematization of map/coordinate submissions and MZN announcements could
provide a minimum common ground for implementation in the region. This
observation indicates that the dynamic rule and the fixation thesis can be
reconciled on the basis of document-based stability.

On the other hand, the judicial trend is based on the geographical and legal
picture at the time of the decision. As in the Bangladesh/India decision, the

Organization (IHO), International Association of Geodesy (IAG) and Intergovernmental
Oceanographic Commission (IOC) — Advisory Board on the Law of the Sea (ABLOS), 4
Manual on Technical Aspects of the United Nations Convention on the Law of the Sea (TALOS
Manual) (5th edn, IHO Monaco 2006) vol 2 ‘Publicity and Deposit’ <https://docs.iho.int>
accessed 4 September 2025.

46 Bayillioglu, 100-101.

47 Apaydin, 580-581.
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practice of designing future physical changes through foresight has generally
been avoided; this approach curbs the risk of expansive interpretation under the
pretext of fixation. The ITLOS Advisory Opinion dated May 21, 2024,
confirmed a strict due diligence standard in the context of protecting and
preserving the marine environment; it specified the obligations for special
measures in the face of climate impacts (ocean warming, sea level rise,
acidification). This framework requires that discussions on emission reduction,
adaptation, and ecosystem-based mitigation/fixation measures be addressed
normatively, separate from regional practices.

These findings demonstrate that the regime of publicity and deposit with
DOALOS provides administrative and technical predictability and evidentiary
value through the publication of maps and coordinates and their deposit with the
UN Security General. However, it has been determined that the aforementioned
registration and publication procedures do not establish customary law on their
own or implicitly amend existing rules; their stabilizing effect is practical rather
than normative in nature. The permanence and immutability of maritime
delimitation agreements are determined by the exception regime of treaty law
(VCLT art. 62(2)(a)), rather than by the practice of publicity and deposit. In the
next section, this distinction will be systematically examined in light of the
provisions of VCLT art. 31 and art. 62.

II1. FINALITY AND REBUS SIC STANTIBUS: WITHIN THE
FRAMEWORK OF VCLT ART. 62(2)(a)

In this section, the scope of the exception to rebus sic stantibus brought by border
treaties and its impact on maritime delimitation are addressed within the context
of purpose and systematic integrity. In the Gabcikovo v Nagymaros case, the ICJ
explicitly stated that rebus sic stantibus must be interpreted narrowly and, in
particular, cannot be applied to boundary treaties.*® Similarly, in the Burkina
Faso/Mali Border Dispute decision, the Court emphasized the finality of border
treaties.*’

The principle of the finality of treaties is protected by VCLT art. 62(2)(a). In
contrast, administrative registration and publication processes operate on a
different legal plane; these processes make state practice visible but do not result

48 1CJ, Gabcikovo-Nagymaros Project (Hungary/Slovakia) [1997] ICJ Rep 7, para 104.
49 1CJ, Frontier Dispute (Burkina Faso v Mali) [1986] ICJ Rep 554, para 25.
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in implied acceptance.” In this context, the framework emerging from the
interpretation principles of VCLT art. 31 and art. 62 ensures the legal stability of
maritime delimitations even under extraordinary circumstances such as climate
change.”!

1. The Conditions of VCLT art. 62 and the Exception for Boundary
Treaties

The finality of treaties and the function of administrative registration and
publication processes operate at different legal levels: the former is protected
under the exception in VCLT art. 62(2)(a), while the latter makes the application
visible but does not constitute an implied acceptance. Therefore, the fate of
maritime delimitation treaties is determined more by the closed structure of rebus
sic stantibus to boundary treaties than by the practice of publicity and deposit.
VCLT art. 62 is designed to allow withdrawal from the treaty only in cases of
unforeseen changes that fundamentally undermine the basis of the parties’
commitment and radically transform the scope of performance obligations.
However, art. 62(2)(a) explicitly closes this avenue for boundary-delimiting
treaties. The travaux préparatoires of this provision emphasize the aim of
preserving stability and certainty in the border regime; the idea that terminating
border treaties based on rebus sic stantibus would turn a peaceful instrument of
change into a dangerous source of friction is specifically noted. In the same
process, it was stated that the scope of the exception was not limited to treaties
establishing borders, but also included treaties determining and fixing borders;
an additional exception based on the possibility of natural events (thalweg,
watershed line, etc.) changing the location of the border was not adopted on the
grounds that the issue was not one of termination but rather one of correctly
interpreting and applying the treaty in light of changing geographical
circumstances.>

State practice and international case law also support this approach: in its Temple
of Preah Vihear decision, the ICJ ruled that the primary purpose of the boundary
established between the two countries was stability and certainty, and that the
existence of the boundary was not dependent on the continued existence of the
treaty establishing it. This principle of stability is also confirmed in the context

50" Oliver Dérr and Kirsten Schmalenbach (eds), Vienna Convention on the Law of Treaties: A

Commentary (2nd edn, Springer 2018) 1071.
S Anthony Aust, Modern Treaty Law and Practice (3rd edn, CUP 2013) 212-215.
32 Guiloff, 471.
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of the requirements of international peace and security in relation to maritime
boundary delimitation.>

2. The Concept of Borders Covering Maritime Borders

It is accepted that the term “boundary” in VCLT art. 62(2)(a) also covers the
delimitation of territorial waters, exclusive economic zones (EEZ), and
continental shelves. Negotiation records and doctrine have revealed that the term
“boundary” can refer not only to land boundaries but also to different lines that
geographically limit a state’s jurisdiction (e.g., the outer limits of territorial
waters). Indeed, in state practice, the terminology “maritime boundary/frontiére
maritime” is consistently used from the title to the text in bilateral maritime zones
agreements, and case law (e.g., the Grisbddarna arbitration, 1909; 1969 North
Sea Continental Shelf cases).**

United Nations Convention on the Law of the Sea (UNCLOS) likewise employs
consistent terminology; art. 298/1(a)(i) regulates the possibility of excluding
disputes concerning the delimitation of maritime boundaries from procedures
leading to binding decisions, while Annex II, art. 9 underscores that the activities
of the Commission on the Limits of the Continental Shelf shall not prejudice the
delimitation of boundaries. These provisions constitute an important contextual
element indicating that maritime delimitation is regarded within international
law as a category of boundary. Within this framework, statements delivered by
States in the Sixth Committee explicitly affirmed that maritime boundaries also
fall within the scope of art. 62(2)(a); states such as Cameroon and the Maldives
placed on record their view that maritime boundaries possess the same legal
stability as land boundaries and therefore fall within the exception applicable to
boundary treaties.”

33 Virginie Blanchette-Seguin, ‘Preserving Territorial Status Quo: Grotian Law of Nature,

Baselines and Rising Sea Level’ (2017) 50(1) New York University Journal of International
Law and Politics 227, 251; Temple of Preah Vihear (Cambodia v Thailand) (Merits, Judgment,
15 June 1962) [1962] ICJ Rep 6, 34.

3% Grisbédarna Arbitration (Norway v Sweden) (Award, 23 October 1909) XI RIAA 147, 151,
156, 165-166; North Sea Continental Shelf (Federal Republic of Germany v Denmark;
Federal Republic of Germany v Netherlands) (Judgment, 20 February 1969) [1969] ICJ Rep
3,6-7, 13, 18, 86.

35 Lampiri, 97-98.
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3. Pacta Sunt Servanda, Finality, and State Practice

Maritime boundary treaties bind the parties as an expression of the pacta sunt
servanda rule under VCLT art. 26; however, this binding effect should be
understood not in isolation but in conjunction with the regime of
nullity/termination. Within this regime, invoking rising sea levels as grounds for
a claim of fundamental change under VCLT art. 62 is not feasible in practice due
to the high evidentiary threshold and the explicit prohibition on boundary treaties
under art. 62(2)(a).

State practice and judicial precedent confirm the permanence of maritime
boundary agreements. In the practices of Singapore, the United Kingdom, and
the United States, it has been accepted that maritime boundary agreements are
permanent and cannot be altered. The Permanent Court of Arbitration’s decision
on the Bangladesh v India (Bay of Bengal) delimitation also stated that maritime
delimitations must be stable and definitive to ensure peaceful relations in the
long term. This general approach is consistent with the work of the ILC, which
argues that reopening delimitations for renegotiation due to sea level rise would
undermine legal stability.>®

In Turkish literature, the definition of the normal baseline and the drawing of
straight baselines (especially indentation and bay closure lines) have been
addressed in detail; it has been emphasized that the concept of the baseline is the
legal basis for maritime zones and therefore has a close connection with
delimitation results. This content demonstrates the established understanding in
domestic doctrine regarding the link between the finality of maritime boundaries
and the baseline methodology.’’

6 Guiloff, 738; Bay of Bengal Maritime Boundary Arbitration (Bangladesh v India) (Award, 7
July 2014) PCA Case No 2010-16, para 216; Temple of Preah Vihear (Cambodia v Thailand)
(Judgment, 15 June 1962) [1962] ICJ Rep 6, 34.

ibrahim Demir, ‘Dogu Akdeniz’de Tiirkiye ve Yunanistan Arasindaki Deniz Yetki Alanlar
Uyusmazligr® (2024) 2(1) Tokat Gaziosmanpasa Universitesi Hukuk Fakiiltesi Dergisi 71,75;
Merve Erdem Burger, ‘Adalarin Deniz Alanlarinin Sinirlandirilmasindaki Rolii: Uluslararasi
Adalet Divani ve Uluslararas1 Deniz Hukuku Mahkemesi Pratigi’ (2019) 2(1) DEHUKAM
Journal of the Sea and Maritime Law 21, 23, 25.
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4. The interaction between the ambulatory baseline debate and the
exception under Article 62(2)(a); The contextual value of the ITLOS 2024
Adyvisory Opinion

The classical interpretation of the dynamic nature of the baselines (following
geographical movement along with the low-water line) has been confirmed in
Soons’ work as the current state of applicable law; in contrast, recent state
declarations and literature,*® it has been noted that there is a tendency to move
towards a registration-based freezing/fixing interpretation, independent of the
actual low-water line, based on large-scale official maps under UNCLOS art. 5.
Soons notes that this trend emerged as a lege ferenda solution; while the dynamic
nature of the normal baseline is preserved under existing positive law, the trend
toward freezing, by halting notifications and map updates in state practice,
provides a basis for an implied acceptance thesis.*’

The international literature reflects differing approaches regarding the fate of
States” maritime zones in the face of sea-level rise. Certain States -such as
Micronesia, France, Germany, and the Maldives- argue that changes in coastal
baselines should not affect previously established maritime zones.®® Germany, in
particular, maintains that once a State has determined its baselines and,
accordingly, its maritime limits, those limits should be regarded as fixed.®' This
approach emphasizes the permanence of boundaries irrespective of subsequent
geographical changes.

For the Maldives, this view is of vital importance; as island states face the risk
of their landmasses being partially or completely submerged due to climate
change. For this reason, the Maldives states that the reduction of maritime areas
due to the loss of land areas is unacceptable under international law, as it would
otherwise jeopardize the existence of states. In this context, the Maldives
emphasizes that international law must be based on the principles of stability and
justice in particular.

8 Kate Purcell, “‘UNCLOS and the ‘Ambulatory Thesis’ Geographical Change and the Law of
the Sea (OUP 2019) 44-48; Ridiger Wolfrum, ‘Remarks by Riidiger Wolfrum’ (2020)
Proceedings of the ASIL Annual Meeting 387-389.

Soons, 8.

Mara R Wendebourg, ‘Interpreting the Law of the Sea in the Context of Sea-Level Rise: The
Ambulatory Thesis and State Practice’ (2023) 35(3) Journal of Environmental Law 499-507.

61 Wendebourg, 505.
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Similarly, many Pacific island states also argue that UNCLOS does not impose
an obligation on states to continuously update their baselines or maritime
boundary lines in response to changes in sea level. Colombia and New Zealand,
in line with this view, have declared that they will maintain their baselines and
boundaries as officially recorded, independently of changes in sea level.*?

In ILC and ICJ studies, it has been determined that states tend to establish de
facto boundaries by failing to update their existing baseline and outer limits
notifications using the UNCLOS map/notification system; this creates an
accumulation of opinio juris/practice aimed at preventing the erosion of
maritime zones.®

However, regardless of the outcome of the debate on the ambulatory baseline,
delimitation agreements are already closed to the rebus sic stantibus argument
under VCLT art. 62(2)(a). Therefore, the geographical movement of baselines
or the practice of states in fixing them affects, rather, the technical basis for non-
treaty maritime boundary delimitations (e.g., unilateral outer limit declarations)
and future new delimitations; as regards the validity of existing bilateral
maritime boundary delimination treaties, what is decisive is the protective shield
of art. 62(2)(a).**

In this context, the ITLOS Advisory Opinion of 21 May 2024 clarified the scope
and intensity of the obligations of States Parties under art. 192 and following of
UNCLOS by characterizing climate-change-related phenomena (ocean
warming, acidification, and in particular the effects of greenhouse gases on the
marine environment) as forms of marine pollution within the meaning of art. 145.
These findings indicate that, in terms of interpretation (VCLT art. 31/3(b)-(c)),
sea level rise and its effects on marine areas now fall within the relevant legal
framework with a high degree of normative intensity; but they do not alter the
exception protection afforded to boundary treaties under art. 62(2)(a), but rather

2 Frances Anggadi, ‘A Collective Answer: Small States, Sea-Level Rise and the Interpretation
of UNCLOS’ (Centre for International Law (CIL) Blog, National University of Singapore, 19
July 2023) <https://cil.nus.edu.sg/a-collective-answer-small-states-sea-level-rise-and-the-
interpretation-of-unclos/> accessed 4 September 2025.

3 Guiloff, 737-738.

% Lampiri, 97.
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reinforce the general policy considerations underlying the stability of maritime
boundaries.®

Detailed explanations in Turkish literature regarding the main types of baselines
and measurement methodologies confirm the consistency of the terminology
(normal baseline, straight baseline, closing line, etc.); this conceptual framework
supports the interpretation of the regime of treaty law outlined above in terms of
finality and certainty with regard to maritime boundaries.*

VCLT art. 31(3)(b) provides that the subsequent conduct of the parties in the
application of the treaty shall be taken into account as a means of interpretation.
However, the scope and limits of this provision are debated in doctrine. In
particular, the subsequent practices of powerful states may be accepted as criteria
for interpreting the treaty, even if they are inconsistent with the letter and
systematics of the treaty text in some cases. This situation leads to blurring the
line between the existing law and the law as it should be. The tension between
the original intent expressed during the negotiations of a treaty and subsequent
practices has led to VCLT art. 31(3)(b) narrowing the distinction between
interpretation and de facto modification.

However, the effect of subsequent practice is not unlimited. Unlike the concept
of representative praxis seen in international customary law, the weight of
subsequent practice in treaty law is weaker, and sudden trends in practice, which
could be called instant custom, do not produce binding results.®” Furthermore,
peremptory norms of international law (ius cogens) set limits on the subsequent
conduct of the contracting states. Pursuant to VCLT arts. 53 and 64, any treaty
provision that conflicts with ius cogens norms is null and void, and subsequent
conduct that violates these norms is disregarded.®® Therefore, subsequent actions
by powerful states may influence the interpretation of the treaty in certain
circumstances, but such actions have no legal value in the face of ius cogens.

% Request for an advisory opinion submitted by the Commission of Small Island States on

Climate Change and International Law, paras 159-179, 241-244, 396, 128-136, 139144,

235; International Tribunal for the Law of the Sea (ITLOS), Press Release No 353: President

Heidar gives an overview of Advisory Opinion (Case No 31) (10 June 2024)

<https://itlos.org/fileadmin/itlos/documents/cases/31/Advisory_Opinion/C31_Adv_Op_21.05

2024 orig.pdf> accessed 4 September 2025.

Demir, 75; Erdem Burger, 25.

7 A Fiisun Arsava, ‘Uluslararast Hukukta Gii¢ ve Hukuk Iliskisi’ (2012) 10 Tiirkiye Adalet
Akademisi Dergisi 351, 369-371.

%8 Arsava. 371.
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In this section, it has been determined that rebus sic stantibus is not applicable
to border treaties, that maritime delimitation treaties retain their finality under
this exception, and that administrative registration and publication processes do
not alter this regime. The next section will examine the approach of international
courts in a comparative manner.

IV. APPROACHES AND CASE LAW OF INTERNATIONAL
JUDICIAL BODIES

In the previous section, it was established that maritime delimitation agreements
retain their finality under the VCLT art. 62(2)(a) exception and that
environmental changes do not undermine this regime. However, for these
findings to gain meaning in the international legal order, they are closely linked
to the approach of judicial authorities and arbitration bodies to the matter.

The extent to which discussions under VCLT art. 31(3)(b) can have a concrete
effect in international law is largely determined by the approach of judicial
bodies to the issue. This is because court and arbitration decisions establish
guiding criteria for the extent to which subsequent practice will be taken into
account in interpretation. From this perspective, ITLOS, ICJ, and arbitration
decisions, in particular, set limits against the risk of powerful states effectively
altering treaty provisions through their practices and confirm their function as
interpretive tools for subsequent application. This ensures both consistency
among states’ practices and the stability of treaty provisions.

On the other hand, it is observed that subsequent conduct has been debated in
various ways before the courts. In some cases, courts have accepted the
subsequent conduct of states as an element of interpretation consistent with the
purpose and spirit of the treaty, while in other cases, they have not allowed such
conduct to carry sufficient weight to alter the provisions of the treaty. In this
context, how states’ responses to new phenomena such as climate change and
rising sea levels are interpreted in light of VCLT art. 31(3)(b) will become clearer
through the decisions of international judicial bodies. Therefore, this section will
focus on a detailed examination of these decisions and the extent to which
subsequent conduct can play a decisive role in international maritime law.

1. ITLOS Adyvisory Opinion of May 21, 2024 (COSIS Application)

The Advisory Opinion of ITLOS dated May 21, 2024, does not directly rule on
the delimitation of maritime zones and the validity of delimitation agreements;
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however, it establishes a context that increases the intensity of interpretation of
environmental obligations under Part XII of UNCLOS. In the Advisory Opinion
issued by ITLOS upon the COSIS application, art. 21 of the Statute and Rules
art. 138 were cited as the basis for the Court’s advisory jurisdiction; the
procedural admissibility of the application was addressed in detail. The Opinion
clarified the scope of States’ obligations to prevent, reduce, and control, in
accordance with UNCLOS art. 192 and subsequent provisions, in the context of
protecting and preserving the marine environment, taking into account the effects
of climate change (ocean warming, sea level rise, acidification). It is noted that
the findings in the reports of the Intergovernmental Panel on Climate Change are
accepted as authoritative in terms of scientific background.®’ This framework has
been considered exemplary in terms of concretizing obligations; President
Heidar’s 2024 statements emphasized that the Opinion effectively incorporates
climate change issues into the interpretive universe of the Convention.”” The
scope of COSIS’s claim, the Court’s jurisdiction, and the intensity of the
obligations are detailed.”!

The 2024 Opinion of ITLOS does not directly rule on the delimitation of
maritime zones or the validity of delimitation agreements; however, it establishes
a normative framework requiring the systematic consideration of climate-related
impacts in the interpretation of Part XII. This context leads to an increase in
relevant legal and subsequent practice data pursuant to the provisions of VCLT
art. 31(3)(b)-(c) concerning the interpretation of treaties, thereby promoting a

% Request for an advisory opinion submitted by the Commission of Small Island States on

Climate Change and International Law, paras 4, 59, 83-122, 159-179, 180-194, 197-258, 259-
291, 384-406,441; International Tribunal for the Law of the Sea (ITLOS), Press Release No
350 — Tribunal delivers unanimous Advisory Opinion in Case No 31 (21 May 2024)
<https://itlos.org/fileadmin/itlos/documents/press_releases_english/PR_350 EN.pdf>
accessed 4 September 2025.

Tomas Heidar, Statement by the President of the International Tribunal for the Law of the Sea
(Meeting of  States Parties) (10 June 2024, ITLOS, Hamburg)
<https://www.itlos.org/fileadmin/itlos/documents/statements_of president/Heidar/MoSP_10
062024 President TH_Statement EN.pdf> accessed 4 September 2025;
Tomas Heidar, The Law-Science Interface within the Law of the Sea (Keynote Address, Leiden
University H:O Law  Conference) (26 September 2024, ITLOS, Hamburg)
<https://www.itlos.org/fileadmin/itlos/documents/statements_of president/Heidar/Leiden K
eynote Address 260924.pdf> accessed 4 September 2025.

71" Mansoor, 173-176.
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delimitation practice consistent with maritime environmental obligations.”
However, the finality of delimitation treaties and their closure to rebus sic
stantibus (VCLT art. 62) have been explicitly defended in the detailed study; it
has been stated that the exception for boundary treaties in Article 62(2)(a) covers
both land and sea boundaries and that the thresholds in Article 62(1) are high in
terms of climate-based changes.”

At this point, it is noted that the current positive law maintains the dynamic
nature of the normal baseline dispute, but tendencies toward preserving existing
lines (de facto fixation) are observed in some state declarations and practices.
Soons cautiously assesses that the established interpretation of Article 5 is
dynamic; however, the trend toward fixation observed in state practice could lay
the groundwork for an implicit amendment thesis through subsequent practice in
the future.™

2. ICJ and Arbitration Practice

The ICJ’s rulings on maritime delimitation in the Nicaragua v Colombia case
(2012) and the subsequent debates on Colombia’s implementation underscore
the exceptional nature of straight baselines and the strict consideration of
geographical conditions. The Court’s approach to the straight baselines regime,
as reflected in its jurisprudence, has been highlighted as being cautious about the
generalized use of straight lines.”

The general principle regarding the need to fixing maritime boundaries has been
linked to the objectives of maintaining legal security and peaceful relations, both
in doctrine and in the context of ILC work. In Guiloff’s article, the protective
shield of maritime delimitation agreements under VCLT art. 62(2)(a) is clearly
established; this interpretation is consistent with the ILC’s emphasis on legal

72 Mansoor, 175-176; Request for an advisory opinion submitted by the Commission of Small

Island States on Climate Change and International Law, paras 85, 107-108, 179-180 (m.
1/1(4), m. 194), 194, 212, 235, 197, 200-201, 250, 279, 311, 339, 386, 417, 427.
73 Lampiri, 95-99.
74 Soons, 8-9.
Territorial and Maritime Dispute (Nicaragua v Colombia) (Judgment, 19 November 2012)
[2012] ICJ Rep 624, para 139 <https://www.icj-cij.org/case/155> accessed 4 September 2025;
Alleged Violations of Sovereign Rights and Maritime Spaces in the Caribbean Sea (Nicaragua
v Colombia) (Judgment, 21 April 2022) ICJ, para 212 (referring to Maritime Delimitation and
Territorial Questions between Qatar and Bahrain, Judgment, [2001] ICJ Rep 40)
<https://www.icj-cij.org/case/155> accessed 4 September 2025.
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stability in its reports addressing the effects of sea level rise on maritime law.”®
Additionally, Soons’ study indicates that the movement of the baseline has a
chain reaction effect on the outer limits; it is noted that a significant retreat of the
baseline may be subject to objection even if a map/coordinate report has been
submitted.”’

In Turkish literature, the definition of the normal baseline, the exceptional nature
of straight baselines, and the criteria for the closing line have been established in
a well-established manner. It has emphasized that the baseline is the legal basis
for maritime zones and its direct connection to delimitation results; it has detailed
the effects of sea level rise on the baseline-outer limits relationship and the
straight baseline regime; it has examined the role of A islands in determining
straight baselines around the issue of the island fringe.”

In general, the approach formed by ITLOS’s 2024 Opinion and the ICJ and
arbitration line shows convergence in favor of the stability of existing
limitations; while the acceptance of an ambulatory baseline (in the positive law
sphere) is preserved, it is noted that the tendency to maintain existing lines,
which is evident in state practice, should not be overlooked. This dual dynamic
converges in the areas of treaty interpretation and maritime environmental
obligations; noted that the disruption of delimitation treaties through rebus sic
stantibus remains a legally remote possibility due to VCLT art. 62(2)(a); in
contrast, it is observed that practical adaptation channels are being operated
through map/coordinate notifications, technical updates, and evolving
interpretations over time.

In this section, it has been observed that in practice, the objectives of stability
and predictability of delimitation have been confirmed; ITLOS has increased the
intensity of interpretation in the field of environmental obligations but has not
directly ruled on maritime delimitation. In the conclusion section, these findings
will be brought together within the framework of the dynamic regime-—
stabilization debate and the finality of treaties.

76 Guiloff, 733, 740, 741; Lampiri, 101,105.
77 Soons, 9-10.

7 Apaydn, 566; Selami Kuran and Abdulkadir Giilgiir, ‘Uluslararasi Deniz Hukuku
Mahkemesi’nin Danisma Goriisii Vermeye lIliskin Yargt Yetkisi” (2018) 24(1) Marmara
Universitesi Hukuk Fakiiltesi Hukuk Arastirmalar1 Dergisi 1, 2-3.
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CONCLUSION

In conclusion, the thesis tested in the study has been confirmed: the dynamic
nature of the normal baseline continues as lex lata; the registration and
publication mechanisms before DOALOS can produce a de facto fixing effect in
some contexts, but this effect does not constitute a normative modification;
existing maritime delimitation agreements are closed to rebus sic stantibus
pursuant to VCLT art. 62(2)(a). It has been determined that the notification-
based submission of external boundaries/maps is an administrative-technical tool
that strengthens legal certainty; it does not, on its own, give rise to a customary
rule or implied modification. ITLOS’s approach, which intensifies
environmental obligations, strengthens the interpretation of Part XII; however, it
does not change the regime regarding the finality of delimitation treaties.
Practice and jurisprudence confirm the criteria of justice and predictability in
new delimitations while supporting the stability factors aimed at preserving
existing boundaries. The findings reached throughout this study show that a
consistent framework has been established at the intersection of state practice,
treaty law, and judicial trends regarding the effects of sea level rise on the
baseline-external boundary architecture.

It has been established that the established understanding that the normal
baseline is ambulatory along the low-water line pursuant to UNCLOS art. 5 is
valid under current law; however, in recent years, an interpretation prioritizing
the preservation of existing lines has gained traction in state practice. Soons
states that current state practice has developed in the direction of allowing the
preservation of existing normal baselines, which has brought the discussion of
implied acceptance through subsequent practice to the fore. Despite these
signals of change, it has been assessed that the ambulatory rule still retains its
positive legal status. The claim that rising sea levels could nullify delimitation
treaties on the basis of rebus sic stantibus (VCLT art. 62) is not convincing due
to the exception for boundary treaties in VCLT art. 62(2)(a) and the high
threshold in art. 62(1). Lampiri demonstrates in detail that the boundary
exception covers both land and sea boundaries and that climate-induced changes
do not, as a rule, meet the threshold of art. 62(1). This interpretation reinforces
the principle of continuity, which serves to preserve peace and stability.
In its advisory opinion on the COSIS application, ITLOS clarified the obligations
to prevent, reduce, and control under the protection and preservation of the
marine environment pursuant to Part XII of UNCLOS under the standard of due
diligence; the place of climate impacts, including sea level rise, within the scope
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of these obligations has been clarified. While the opinion does not directly
establish rules on delimitation or the fixing of baselines, it has contributed to the
increased weight given to environmental obligations in the realm of
interpretation.

The practices of states in depositing and publishing maps/coordinates (UNCLOS
art. 16, 75, 84) are used as tools to limit the uncertainties arising from the mobile
structure at the procedural level. It has been emphasized that IHO standards (S-
4) encourage the practice of updating coastal maps; that the display of maritime
boundaries on maps also serves a non-navigational stability function; and,
conversely, that in cases where the low-water line changes significantly, mere
deposited maps/coordinates may remain open to challenge. The principle of land
dominance over the sea and the fact that baselines are the starting points of
maritime zones have been reiterated in Turkish literature; it has been stated that
sea level rise could push back the coastline, creating disputes over external
boundaries and giving rise to new risks of conflict. It has been concluded that
these risks must be managed in conjunction with the principles of documented
map/coordinate management and treaty stability. The rule of the ambulatory
baseline remains valid in positive law. Nevertheless, the tendency toward
preservation/fixation emerging in state practice produces document-based
stability through notification—publication mechanisms and map/coordinate
techniques. This dual dynamic points to the possibility of extratextual
convergence through subsequent application and interpretation in the future. It
is confirmed that the exception in VCLT art. 62(2)(a) also covers maritime
boundaries; that sea level rise does not meet the threshold of art. 62(1) under
normal circumstances. Therefore, it is concluded that the path of unilaterally
terminating existing delimitation agreements on the grounds of climate change
is legally closed. It is noted that the ITLOS opinion of May 21, 2024, provides a
binding normative framework in terms of maritime environmental obligations
and the standard of care; however, it does not directly interfere with the baseline—
outer limits regime. Therefore, the fundamental tools in the field of maritime
delimitation remain the principles of treaty law and state practice.

Transparency of update cycles in rapidly changing coastal morphology areas;
maintaining datum/scale integrity and systematic operation of the deposit—
publication chain is recommended. This will enable the creation of a record set
with high evidentiary value that is resistant to challenge. Climate impacts should
be addressed through administrative and technical measures within the
framework of maritime obligations (UNCLOS Part XII); these processes should
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be carried out separately from delimitation discussions. In the Eastern
Mediterranean, in line with Tiirkiye’s arguments defended in accordance with
international law, standardizing the deposit of maps/coordinates and MZN
notifications; reducing the risks of baseline—outer limits disputes through
document-based methods will be the most appropriate approach in terms of
regional stability and fairness. While coastal states raise their standard of care
regarding maritime environmental obligations (monitoring, reporting, impact
assessment), they must ensure that existing rights are protected in a manner that
does not undermine delimitation stability and that they maintain a balance of not
producing expansive claims.
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