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Caligmanin konusunu, gemi ipoteginin silinmesini diizenleyen Gemi Sicil Yonetmeligi
(GSY) madde (m.) 36 hiikmii olusturmaktadir. Bu kapsamda, ilk olarak GSY m. 36 nin
uygulama alani tespit edilmigtir. Ardindan GSY m. 36°da fikralar halinde diizenlenen
gemi ipoteginin sicilden silinmesini gerektiren haller iizerinde durulmus; bu hallerin
aslinda gemi ipotegini sona erdiren haller oldugu tespit edilmistir. Ayrica GSY m. 36°da,
sona eren gemi ipoteginin gemi sicilinden silinmesine iliskin usul ve esaslar da
diizenlenmis oldugundan bu hususlar da calismada incelemeye konu edilmistir. Ote
yandan GSY m. 36 disinda, 6102 sayili Tiirk Ticaret Kanunu (TTK) m. 1044 ve devanu
(vd.) hiikiimlerinde de gemi ipotegini sona erdiren haller hakkinda diizenlemeler
bulunmaktadir. Ancak ifade edilmelidir ki, TTK m. 994 uyarinca, gemi ipoteginin
silinmesini gerektiren halleri diizenleyen GSY m. 36, “Gemi ipoteginin sona ermesi”
baslikli boliimde yer alan TTK m. 1044-1053 hiikiimleri agisindan tamamlayici hitkiim
niteligindedir. Bu nedenle, ¢caligmada, gemi ipoteginin silinmesini diizenleyen GSY m.
36 incelenirken gerektigi Olciide TTK m. 1044-1053 hiikiimlerinde yer alan
diizenlemeler iizerinde de durulmustur.
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ABSTRACT

The subject matter of this study is Article 36 of the Ship Registry Regulation (SRR),
which governs the deletion of ship mortgages. Within this framework, the scope of
application of SRR Article 36 has first been determined. Subsequently, the study focuses
on the circumstances requiring the deletion of a ship mortgage from the registry, as
regulated in separate paragraphs under SRR Article 36, and establishes that these
circumstances in fact constitute the grounds for the termination of the ship mortgage
itself. In addition, since SRR Article 36 also sets forth the procedural rules and
substantive principles concerning the deletion from the ship registry of a ship mortgage
that has been terminated, these aspects are likewise examined in the study. On the other
hand, apart from SRR Article 36, the provisions of Articles 1044 et seq. of the Turkish
Commercial Code (TCC) No. 6102 also contain regulations regarding the circumstances
leading to the termination of a ship mortgage. However, it must be noted that, pursuant
to TCC Article 994, SRR Article 36 which regulates the circumstances requiring the
deletion of a ship mortgage has the character of a supplementary provision vis-a-vis the
provisions of TCC Articles 1044—1053, which are contained in the section entitled
“Termination of Ship Mortgage”. Accordingly, in the present study, while analyzing
SRR Article 36 regulating the deletion of ship mortgages, the relevant provisions set
forth under TCC Articles 1044—1053 have also been discussed to the extent necessary.

Keywords: *Ship Mortgage *Ship Registry Regulation *Deletion of Ship Mortgage
*Circumstances Requiring the Deletion of a Ship Mortgage *Circumstances Leading to
the Termination of a Ship Mortgage

GIRIS
6102 sayih Tiirk Ticaret Kanunu' m. 953* ve m. 994° ile 1 sayih

Cumhurbagkanligi Teskilati Hakkinda Cumhurbaskanligi Kararnamesi m.
478/1-d bendi hiikiimlerine dayanilarak 7283 sayili kararla Gemi Sicil

! RG 14.02.2022/27846.

“Yonetmelik” kenar baglikli TTK m. 953’te, “Gemi tasdiknamesiyle bayrak sahadetnamesinin
nasil diizenlenecegi, geminin adinin gemi iizerine nasu yazilacagr ve bu Béliim hiikiimlerinin
uygulama sekli Cumhurbaskaninca ¢ikarilan yonetmelik ile belirlenir.” diizenlemesi yer
almaktadir.

“Yonetmelik” kenar baglikli TTK m. 994°te, “Gemi sicilinin kurulusu ve nasu tutulacag,
miidiir ve memurlarimin sahip olmalart gereken nitelikleri, hukuki iliskilerin nasil
belgelenecekleri ve tescil olunacaklari, kayitlarin diizeltilmesi, degistirilmesi ve silinmesine
iliskin tamamlayict hiikiimler Cumhurbaskaninca ¢ikarilan yonetmelik ile belirlenir.”
diizenlemesi yer almaktadir.
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Yonetmeligi (GSY) yiiriirliige konulmustur.* Ayrica 7283 sayili Kararla, Gemi
Sicil Nizamnamesi® ile Gemi Bayrak Sahadetnameleri Hakkinda Nizamname®
de vyiiriirliikten kaldirilmistir.” Bu nedenle, vyiiriirliikkten kalkan Gemi Sicil
Nizamnamesi ile Gemi Bayrak Sahadetnameleri Hakkinda Nizamname’de
diizenlenen konular hakkinda Gemi Sicil Yonetmeligi'nin ilgili hiikiimleri
uygulanacaktir.®

Caligsmada, gemi ipoteginin silinmesini diizenleyen GSY m. 36’nm
degerlendirilmesi amaglanmaktadir. Bu kapsamda, ¢alismada, ncelikle GSY m.
36’nin uygulama alam belirlenecektir. Bunun iizerine, “Gemi ipoteginin
silinmesi” kenar basliklt GSY m. 36’da diizenlenen gemi ipoteginin silinmesi
halleri ile bu hallerin meydana gelmesi ihtimalinde, gemi sicilinde yapilacak is
ve islemlere iligkin usuli diizenlemeler ele alinacaktir. Ayrica GSY m. 36’daki
silinme halleriyle sinirli olarak ¢alismada, TTK m. 1044 vd. hiikiimlerinde yer
alan gemi ipoteginin sona ermesine iliskin diizenlemeler iizerinde de
durulacaktir.

I. GEMI SiCiL YONETMELIGI’NiN GEMIi iPOTEGININ
SILINMESINi DUZENLEYEN 36. MADDE HUKMUNUN UYGULAMA
ALANI

1. Milli Gemi Sicili’ne Kayith Gemiler ile Tiirk Uluslararas1 Gemi Sicili’ne
Kayith Gemi ve Yatlar Acisindan Degerlendirme

GSY m. 33/1 c. 3’te, “Sicile kayith gemilerin sdzlesmeye dayali rehni sadece
gemi ipotegi yolu ile saglanir.” denilmistir. Ayrica TTK m. 1014/1 c. 3’te de

4 7283 sayih Karar, 12.05.2023 tarih ve 32188 sayili Resmi Gazete’de yayrmlanmistir. GSY,
yayimlandig: tarih olan 12.05.2023 tarihinde yiiriirliige girmistir. Nitekim GSY m. 63’te, “Bu
Yénetmelik yayimi tarihinde yiiriirliige girer.” denilmistir.

5 RG 04.02.1957/9526.

¢ RG 17.04.1957/9588.

7 7283 sayih Karar’da “31/12/1956 tarihli ve 4/8520 sayili Bakanlar Kurulu Karari ile
yiirtirliige konulan “Gemi Sicili Nizamnamesi” ile 13/3/1957 tarihli ve 4/8807 sayili Bakanlar
Kurulu  Karari ile yiiriirliige konulan “Gemi Bayrak Sahadetnameleri Hakkinda
Nizamname nin yiiriirliikten kaldirilmasina ve ekli “Gemi Sicil Yonetmeligi "nin yiiriirliige
konulmasina, 6102 sayili Tiirk Ticaret Kanununun 953 iincii ve 994 iincii maddeleri ile 1 sayili
Cumhurbaskanhgr Teskilati1 Hakkinda Cumhurbaskanhg: Kararnamesinin 478 inci
maddesinin birinci fikrasimin (d) bendi geregince karar verilmistir.” agiklamasi yer

almaktadir.

Murat Aydmn, ‘Gemi Sicil Yonetmeligi'nin Gemi Ipoteginin Kurulmasma Iliskin
Hiikiimlerinin Degerlendirilmesi’ (2024) 82 (2) Istanbul Hukuk Mecmuas1 482 (‘Ipotek’).
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“Sicile kayith gemilerin s6zlesmeye dayali rehni sadece gemi ipotegi yolu ile
saglanir.” diizenlemesine yer verilmistir. Bu diizenlemelerden, sicile kayitli olan
gemilerin s6zlesmeye dayali rehinlerinin yalnizca gemi ipotegi ile saglanacagi
ve Gemi Sicil Yonetmeligi’'nde yer alan gemi ipotegine iliskin hiikiimlerin
yalmzca sicile kayith gemiler bakimindan uygulanacagi anlagilmaktadir. Ote
yandan GSY m. 36’nin lafzina bakildiginda, bu hilkmiin “sicile kayith gemiler”
iizerinde kurulan ipotekler bakimindan uygulama alam1 bulacagi tespit
edilmektedir. Nitekim GSY m. 36’da; gemi sicil miidiirligiinden, gemi
ipoteginin sicilden silinmesinden ve gemi sicil miidiirligiinde yapilacak
islemlerden s6z edilmektedir. Dolayisiyla gemi ipoteginin silinmesini
diizenleyen GSY m. 36’nin “sicile kayith gemiler” hakkinda uygulanacagi
sdylenebilir.”

GSY m. 36’'min uygulanabilmesi, “gemi” niteligine sahip bir aracin
mevcudiyetine, bu aracin “sicile kayitli” olmasina ve bu arag iizerinde ipotek
kurulmug olmasina baglidir. Yonetmelik’te gegen tanmim ve kisaltmalarn
diizenleyen GSY m. 4’te, Gemi Sicil Yo6netmeligi’nde gecen “gemi” kavramimin
tanimi1 yapilmamistir. Ancak kanaatimizce, “gemi” kavrami bakimindan TTK m.
931/1°deki gemi tanimi esas alinmali; GSY m. 36’nin ise, TTK m. 931/1°de yer
alan gemi tanimini saglayan araglar hakkinda uygulama alam bulacag kabul
edilmelidir."

GSY m. 4/1-e’de, Yonetmelik’te gecen gemi sicili kavramimin; “6102 sayili
Kanunun 956 nc1 maddesine gore tescili caiz gemilerin kaydina mahsus, gemi
ile ilgili maddi ve hukuki durumun bilinmesini ve aleniyetini saglayan, devletin
sorumlulugu altinda tutulan resmi sicili” ifade ettigi belirtilmistir. Bu hiikiimden,
Gemi Sicil Yonetmeligi’nde gecen “gemi sicili” kavramiyla TTK m. 954 vd.
hiikiimlerinde diizenlenen ve “Milli Gemi Sicili (MGS)” olarak da adlandirilan''
gemi sicilinin ifade edilmek istendigi tespit edilmektedir. Dolayisiyla GSY m.
36’nin uygulanmasi agisindan MGS’ne kayith gemilerin “sicile kayitli gemi”
kavrami kapsaminda yer aldiklar1 sonucuna ulagilmasi gerekir.'> Bu nedenle,

®  Aydm, ‘Ipotek’, 483.

10 Aydin, ‘Ipotek’, 483.

' TTK m. 954 vd. hiikiimlerinde “Gemi Sicili” bashig1 altinda diizenlenen gemi sicili, 16.12.1999
tarih ve 4490 sayil1 Tiirk Uluslararast Gemi Sicili Kanunu ile 491 sayili Kanun Hiikmiinde
Kararnamede Degisiklik Yapilmasina Dair Kanun (RG 21.12.1999/23913 - TUGSK) m. 2/1-c
ile Tiirk Uluslararas1 Gemi Sicili Yonetmeligi (RG 23.06.2000/24088 - TUGSY) m. 4/1-e
bendi hiikiimlerinde, Milli Gemi Sicili olarak adlandirilmaktadir.

12 Ayni yonde bkz. Aydin, ‘Ipotek’, 484.
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GSY m. 36, MGS’ne kayitl gemiler tizerinde kurulan gemi ipotekleri hakkinda
uygulama alani bulur.

Bununla birlikte, kanaatimizce, gemi ipoteginin silinmesini diizenleyen GSY m.
36’nin uygulanmasi acisindan “sicile kayith gemi” kavraminin kapsaminda
yalnizca MGS’ne kayith gemiler bulunmaz. Zira GSY m. 4’te, MGS’ni ifade
etmek iizere kullanilan “gemi sicili” kavraminin haricinde “gemi sicili” niteligi
tastyan Tiirk Uluslararas1 Gemi Sicili (TUGS) de tanimlanmustir."* “Terkin, sats,
isim degisikligi, ipotek tescili” kenar baslikli TUGSY m. 14’te,

“TUGS’ye tescil iglemleri ile, gemilerin terkin, satis, isim degisikligi,
ipotek tescili ve diger benzeri islemlerde, TTK ve 31/12/1956 tarihli ve
8520 sayili Gemi Sicil Nizamnamesinin, 4490 sayili Kanuna aykiri
olmayan hiikiimleri uygulanir.”

denilmistir. Bu hiikkme gore, TUGS ne tescil islemleri ile gemilerin'* terkin, satis,
isim degisikligi, ipotek tescili ve diger benzeri iglemler hakkinda TTK ve Gemi
Sicil Nizamnamesinin TUGSK na aykir1 olmayan hiikiimleri uygulama alam
bulur. Ancak GSY m. 59/1°de, “Mevzuatta, 31/12/1956 tarihli ve 4/8520 sayil1
Bakanlar Kurulu Karar ile yiiriirliige konulan Gemi Sicili Nizamnamesine
yapilan atiflar, bu Yonetmelige yapilmis sayilir.” diizenlemesine yer verilmistir.
Bu hiikiimden yola ¢ikilarak, TUGSY m. 14’te, Gemi Sicil Nizamnamesi’'ne
yapilan atfin Gemi Sicil Yonetmeligi’ne yapilmis oldugu kabul edilmelidir.
Buna gore, tescil islemleri ile gemi ve yatlarin terkin, satig, isim degisikligi,
ipotek tescili ve diger benzeri islemler hakkinda Gemi Sicil Y&netmeligi’nin
TUGSK’na aykirnn olmayan hiikiimleri TUGS’ne kayithh gemi ve yatlar
bakimindan da uygulanir.”” Bu nedenle, GSY m. 36’nin, TUGS ne kayith gemi

13 GSY m. 4/1-k’da, “Bu Yénetmelik'te gegen; TUGS: 16/12/1999 tarihli ve 4490 sayili Tiirk
Uluslararas1 Gemi Sicili Kanunu ile 491 Sayili Kanun Hiikmiinde Kararnamede Degisiklik
Yapiimasina Dair Kanun geregince tutulan Tiirk Uluslararasi Gemi Sicilini ifade eder.”
diizenlemesi yer almaktadir.

4 TUGS’ne ticari gemi ve yatlar kaydedilmektedir (TUGSK m. 2, TUGSY m. 4). Buna karsilik,
TUGSY m. 14’te yalmizca ‘‘gemilerden’’ bahsedilmistir. Bu durum, TUGSY m. 14’iin
yalnizca TUGS’ne kayith gemiler bakimindan uygulama alani bulacagt yorumunun
yapilmasina yol agmaktadir. Ancak kanaatimizce, TUGSY m. 14, TUGS ne kayitl gemiler ile
yatlar bakimindan uygulanir. Bu nedenle, TUGSY m. 14’te gegen “gemilerin” ifadesinin
“gemiler ile yatlarin” olarak anlasilmasi gerekir. Bilgi ig¢in bkz. Murat Aydin, Gemilerin
Kaydedilmesi ve Kayitlarinin Silinmesi (B. 1, Filiz Kitabevi 2022) 248, dn. 183 (Kaydedilme
ve Silinme).

15 Ayni yonde bkz. Aydin, ‘Ipotek’, 485.
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ve yatlar iizerinde kurulan gemi ipotekleri hakkinda da uygulama alani bulacagi
sonucuna ulasilmalidir.

2. Baglama Kiitiigii’ne Kayith Gemi, Deniz ve I¢su Araclari ile Ozel Sicil’e
Kayith Gemiler Ac¢isindan Degerlendirme

Gemi ipoteginin silinmesini diizenleyen GSY m. 36, sicile kayith gemiler
iizerinde kurulan gemi ipotekleri hakkinda uygulanmaktadir. Bu nedenle,
kanaatimizce, GSY m. 36, “gemi sicili” niteliginde olmayan'® Baglama
Kiitiigii'‘ne kayith gemi, deniz ve i¢su araglari hakkinda uygulanmaz. Zira
Baglama Kiitiigii'ne kayitli gemi, deniz ve igsu araglar, GSY m. 36’nin
uygulanmasi agisindan “sicile kayith gemi” kavrami kapsaminda degildirler.'®
Ayrica Baglama Kiitiigii gemi sicili niteligi tasimadigindan Baglama Kiitiigii'ne
kayitli gemi, deniz ve igsu araglan iizerinde ipotek de kurulamaz. Bu nedenle,
GSY m. 36’nin Baglama Kiitiigii’ne kayitli gemi, deniz ve i¢su araglar1 hakkinda
uygulanmasindan s6z edilemez. Nitekim GSY m. 36’da, bu hiikiimde yer alan
diizenlemelerin Baglama Kiitligii'ne kayithh gemi, deniz ve igsu araglar
bakimindan uygulanacagi hakkinda bir agiklama ya da atif da yer almamaktadir.

Baglama Kiitiigii disinda, GSY m. 4/1-h’de tanimlanan Ozel Sicil'”’in de “gemi
sicili” niteligi bulunmadigindan GSY m. 36, Ozel Sicil’e kayith gemiler

Baglama kiitligiiniin hukuki niteligi hakkinda detayl bilgi ve bu konudaki goriisler i¢in bkz.
Aydm, Kaydedilme ve Silinme, 257 vd.; Aydmn, ‘Ipotek’, 487. ifade edilmelidir ki, 6gretinin
¢ogunlugunu olusturan yazarlar, Baglama Kiitiigii’niin “gemi sicili” niteliginde olmadig1
kanaatindedir. Ayrica yiiksek mahkeme kararlarinda da Baglama Kiitiigli’niin “gemi sicili”
niteliginde olmadig1 belirtilmektedir. Bu konuda o6rnek olarak bkz. Yargitay 12. HD,
02.02.2021, E. 2020/9457, K. 2021/954 (Lexpera).

17 GSY m. 4/1-a’da, Yonetmelik’te gecen Baglama Kiitiigii; “26/9/2011 tarihli ve 655 sayili
Ulastirma ve Altyapi Alamna Iligkin Bazi Diizenlemeler Hakkinda Kanun Hiikmiinde
Kararnamenin 43 iincii maddesi geregince tutulan, gemi, deniz ve i¢ su aracinin kaydedildigi,
ana ve yardimct kiitiiklerden olusan elektronik kayit sistemini ve baglama kiitiigii dosyasin
ifade eder.” seklinde tanimlanmustir.

18 Ayni yonde bkz. Aydin, ‘Ipotek’, 487.

19 GSY m. 4/1-h’de, Yénetmelik’te gecen Ozel Sicil; “Bakanlik nezdinde sicil miidiirliikleri
tarafindan, Kanunun 941 inci maddesinin ikinci fikrasina gére Tiirk Bayragi ¢ekmesine izin
verilen gemiler i¢in ayni maddenin iigiincii fikras: geregince tutulan sicili ifade eder. ” seklinde
tanimlanmustir. Ayrica “Ozel sicil” kenar bashkli GSY m. 51’in birinci fikrasinda da Ozel
Sicil’e iliskin diizenlemeye yer verilmistir. GSY m. 51/1°de, “Kanunun 941 inci maddesinin
ikinci fikrasinda yazili hallerde istemde bulunulmasi hdlinde yabanci bayrakli gemilere
Bakanlik¢a bayrak ¢ekme izni verilebilir. Bayrak ¢ekme izni verilen gemiler gegici olarak
GESBIS te bulunan ozel sicile tescil edilir. Izin alan kisi her iki yilda bir, izin igin gerekli
sartlarin varligim siirdiirdiigiinii ispatlamakla yiikiimliidiir. Gegici bayrak ¢ekmeye iliskin usul
ve esaslar Bakanlik¢a belirlenir.” denilmistir. Bu yoniiyle, GSY m. 51/1, TTK m. 941/2-3’¢
karsilik gelmektedir. TTK m. 941/2’de, maliki TTK m. 940’da 6ngoriilen sartlar1 saglamadigi
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bakimindan da uygulanmaz. Burada belirtilmelidir ki, TTK m. 941/3 ve GSY m.
4/1-h ile GSY m. 51/1°de, TTK m. 941/2 uyarinca gegici olarak Tiirk bayragi
¢ekebilmelerine izin verilen gemilerin Ozel Sicil olarak adlandirilan bir “sicile”
kaydedilecekleri diizenlenmistir. Ancak s6z konusu hiikiimlerde, “sicil” kavrami1
kullanilmas: hukuki terminoloji agisindan dogru degildir. Zira Ozel Sicil, “gemi
sicili” niteliginde degildir. Uygulamada “Kirac1 Sicili” olarak da anilan Ozel
Sicil, TTK m. 941/2% uyarinca gegici olarak Tiirk bayrag: ¢ekme izni gemilerin
takibi ve denetlenmesi amacina yonelik olusturulmus, gegici olarak Tiirk bayragi
cekmelerine izin verilen gemilere ve bu gemilerin izinlerine iliskin bilgilerin
kaydedildigi bir kayit diizenidir.*' Dolayistyla bu kayit diizeni igin s6z konusu
hiikiimlerinde “sicil” kavraminin kullanilmasi ve bu kayit diizeninin uygulamada
“Kirac1 Sicili” olarak ifade edilmesi hukuki terminoloji agisindan isabetli
degildir.

3. Yap1 Halindeki Gemilere Ozgii Sicil’e Kayith Gemiler (Yapilar)
Agisindan Degerlendirme

GSY m. 36, “sicile kayith gemiler” iizerinde kurulan ipotekler hakkinda
uygulandigi igin Yap1 Halindeki Gemilere Ozgii Sicil’e kayitli gemiler (yapilar)
iizerindeki ipotekler hakkinda uygulanip uygulanmayacagi konusunda bir
tereddiit s6z konusu olmaktadir. Zira Yapr Halindeki Gemilere Ozgii Sicil,
“sicil” niteligi tasimaktadir. Bununla birlikte, bu sicile, ingas1 tamamlanmamig

icin “Tiirk gemisi olmayan” yabanci bayrakli bir gemiye Ulastirma ve Altyap: Bakanligi’nin
(gecici olarak) Tiirk bayragi ¢ekmesine izin vermesinin sartlari; TTK m. 941/3’te ise, (gegici
olarak) Tiirk bayragi ¢ekmesine izin verilen gemilerin Ulastirma ve Altyapt Bakanlii
tarafindan tutulan Ozel Sicil’e kaydedilecekleri diizenleme altina almmistir. “Ozel Sicil”
hakkinda bilgi igin bkz. Aydn, Ipotek’, 487 vd.

TTK m. 941/2°de, “Tiirk gemisi olmayan bir gemi, ona Tiirk Bayrag: ¢ekebilecek kisilere en
az bir yil siireyle kendi adlarina igletilmek iizere birakilmissa, malikin rizast alinmis olmatk,
Tiirk mevzuatimin kaptan ve gemi zabitleri hakkindaki hiikiimlerine uyulmak ve yabanci
kanunda da bunu engelleyen bir hiikiim bulunmamak sartiyla, Ulastirma ve Altyapr Bakanlig
geminin Tiirk Bayragi ¢cekmesine izin verebilir. Su kadar ki, izin alan kigi, her iki yilda bir, izin
icin gerekli sartlarin varligim siirdiirdiigiinii ispatlamakla yiikiimliidiir.” diizenlemesi yer
almaktadir.

2l Emine Yazicioglu, Deniz Ticareti Hukuku (Kender — Cetingil) (B. 17, Filiz Kitabevi 2022), 65

ve 319.

Tiirk gemisi olmamasina (yabanci bayrakli olmasina) ragmen Tiirk bayragi ¢ekme izni verilen
gemilerin kayit altina alindif1 ve uygulamada “Kiract Sicili” olarak da adlandirilan kayit
diizenini ifade etmek tizere, TTK m. 941/3 ile GSY m. 4/1-h ve GSY m. 51/1’de “sicil”
kavraminin kullanilmasinin isabetli olmadig1; bu kayit diizenini ifade etmek iizere, “Ozel Sicil”
kavrami yerine “Ozel Kiitiik”; “Kiract Kiitiigii” ya da “Kirac1 Listesi” gibi kavramlarin tercih
edilmesinin daha isabetli olacag1 hakkinda bkz. Aydin, ‘Ipotek’, 489.
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gemiler (yapilar) kaydedilmektedir. Buna gore, Yap1 Halindeki Gemilere Ozgii
Sicil’e kayithh gemiler (yapilar), insalar1 tamamlanmadig: i¢in TTK m. 931/1
uyarinca “gemi” niteligi tasimazlar; bu nedenle de bu sicile kayith yapilar, “sicile
kayitli gemi” kavrami kapsaminda sayilmazlar. Dolayisiyla GSY m. 36’nin,
Yapr Halindeki Gemilere Ozgii Sicil’e kayith gemiler (yapilar) iizerindeki
ipotekler bakimindan uygulama alan1 bulmayacagi sonucuna ulasilmasi gerekir.
Nitekim Yap1 Halindeki Gemilere Ozgii Sicil’e iliskin GSY m. 47-50’de, Yap1
Halindeki Gemilere Ozgii Sicil’e iliskin 6zel diizenlemelere yer verilmisse de bu
hiikiimlerde, yapilar iizerinde kurulacak ipotegin silinmesine iliskin GSY m.
36’nin uygulama alami bulacagma iliskin bir diizenleme ya da atfa yer
verilmemistir. Bu kapsamda, “Yap1 halindeki gemilere 6zgii sicilde takyidat
islemi” kenar basliklt GSY m. 48’in birinci fikrasinda, yap1 halindeki gemiler
iizerinde ipotek kurulmasina iliskin esaslar diizenlenmis; GSY m. 48/2°de ise,
“Yapi halindeki gemilere ozgii sicile kayith yapilar tizerine kaydedilecek ipotek
ve diger takyidat islemlerinde, gemi sicilinde uygulanan islemler uygulanir.”
diizenlemesine yer verilmistir. Buna gore, Yap1 Halindeki Gemilere Ozgii
Sicil’de kayith bulunan gemilerin (yapilarin) sicil kayitlan tizerinde yapilacak
ipotek ve diger takyidat kayit, diizeltme ve silinme iglemlerinde MGS’nde
yapilacak usuli islemlerin aynis1 yapilir. Bu yoniiyle GSY m. 48/2°de yalnizca
bir usuli diizenlemeye yer verilmek istenmistir. Dolayistyla bu hilkkmiin GSY 'nin
gemi ipotegine iligkin hiikiimlerinin ve bu baglamda GSY m. 36’nin Yapi
Halindeki Gemilere Ozgii Sicil’de kayitli bulunan gemiler (yapilar) hakkinda da
uygulanacagma iliskin bir atif icerdigi seklinde yorumlanmasi miimkiin
degildir.”

Ote yandan TTK m. 1058°de, “Yap: hdlindeki gemiler iizerindeki ipotekle ilgili
ozel hiikiimler sakl kalmak iizere, 1014 ila 1053 iincii madde hiikiimleri bu tiir
ipoteklere de uygulanir.” denilmistir. Buna gore, ingasi tamamlanmamig gemiler
(yapilar) {izerindeki ipotekler hakkinda, TTK m. 1054-1058’deki o&zel
hiikiimlerin yani sira, TTK m. 1014-1053’te yer alan gemi ipotegine iliskin
hiikiimler de uygulanir. GSY ’nin dayanaklarindan biri olan TTK m. 994°te,

“Gemi sicilinin kurulusu ve nasil tutulacaginin, miidiir ve memurlarinin
sahip olmalart gereken niteliklerinin, hukuki iligkilerin nasil
belgelenecekleri ve tescil olunacaklarinin, kayitlarin  diizeltilmesi,
degistirilmesi  ve  silinmesine iligkin tamamlayict  hiikiimlerin
Cumbhurbagkaninca ¢ikarilan yonetmelik ile belirlenecegi”

2 Aym yonde bkz. Aydin, ‘Ipotek’, 490 vd.
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hikkiim altina alinmistir. TTK m. 994, sistematik agidan Milli Gemi Sicili’ne
iliskin TTK m. 954-985 ile Yap1 Halindeki Gemilere Ozgii Sicil’e iliskin TTK
m. 986-992’den sonra gelen, her iki sicil bakimindan gecerli ve uygulanan bir
diizenlemedir. Bu dogrultuda, TTK m. 994’ten yola ¢ikilarak GSY m. 48’in,
ingas1 tamamlanmamig gemiler (yapilar) iizerindeki ipotekler hakkindaki TTK
m. 1054-1058 hiikiimleri bakimindan tamamlayici hiikiim niteliginde oldugu
tespit edilmektedir.**

Ayrica TTK m. 1058’den yola cikilarak da Yap1 Halindeki Gemilere Ozgii
Sicil’e kayith gemiler (yapilar) lizerindeki ipoteklerin silinmesi hakkinda GSY
m. 48’in yam sira, gemi ipoteginin silinmesini diizenleyen GSY m. 36’nin
uygulama alan1 bulacagi soylenebilir. Zira TTK m. 1158 kapsaminda, Yap1
Halindeki Gemilere Ozgii Sicil’e kayith gemiler (yapilar) iizerindeki ipotekler
hakkinda bu konuya iligkin TTK m. 1054-1058’deki 6zel hiikiimlerin yani sira,
TTK m. 1014-1053’teki gemi ipotegine iligkin hiikiimlerin de uygulanacak
olmasi, benzer bir durumun TTK m. 994’te belirtildigi iizere, “tamamlayici
mevzuat” niteligi tagiyan GSY bakimindan da gecerli olmasini gerektirir.
Dolayisiyla GSY m. 36, her ne kadar ingas1 tamamlanmais ve sicile kayitli gemiler
bakimindan 6ngdriilmiis olsa da TTK m. 1058 uyarinca Yap1 Halindeki Gemilere
Ozgii Sicil’e kayith gemiler (yapilar) iizerindeki ipoteklerin® silinmesi hakkinda
da uygulanacaktir.*®

II. GEMI iPOTEGININ SiLINMESINE iLISKIN ESAS VE USULLER

1. Genel Olarak

GSY m. 36’da, fikralar halinde dokuz ayn silinme hali 6ngoriilmiistiir. Gemi
ipoteginin silinme halleri olarak diizenlenen bu haller, aslinda gemi ipotegini
sona erdirmektedirler.”” Buna gore, bu hallerden biri meydana geldigi takdirde,

24 Ayni yonde bkz. Aydin, ‘Ipotek’, 492.

25 Belirtilmelidir ki, ¢aligmada, ingast tamamlanmamis gemiler (yapilar) {izerindeki ipotegin
silinmesi konusu kapsam disinda tutulmustur. Bu baslikta yalnizca GSY m. 36’nin, Yap:
Halindeki Gemilere Ozgii Sicil’e kayitl gemiler (yapilar) bakimindan uygulama alam bulup
bulmayacag: iizerinde durulmustur.

GSY ’nin gemi ipoteginin kurulmasina iligkin hiikiimleri bakimindan ayn1 yondeki agiklamalar
icin bkz. Aydin, ‘Ipotek’, 492.

Gemi ipoteginin geminin zayi olmasi, alacagin sona ermesi, alacakli ve malik sifatlarinin
birlesmesi, taraflarin anlagmasi, alacaklinin ipotekten feragat etmesi, ipotegin siiresinin
dolmasi, ipotegin sicilden terkini gibi kanunda 6zel olarak diizenlenmis sebepler uyarinca sona
erebilecegi hakkinda bkz. Aslthan Erbas Agikel, Gemi Ipotegi ve Sigorta (B. 1, Filiz Kitabevi
2025) 97.

26
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gemi ipotegi sona erdiginden gemi ipoteginin gemi sicilinden silinmesi
gerekliligi ortaya ¢ikmaktadir. Bu halleri, yetkili adli veya idari mercilerin karar
ile gemi ipoteginin silinmesi (GSY m. 36/1); taraflarin anlagsmasi ile gemi
ipoteginin silinmesi (GSY m. 36/2); alacaklinin feragati nedeniyle gemi
ipoteginin silinmesi (GSY m. 36/3); ipotekli geminin miilkiyeti ile alacagin aym
kiside birlesmesi nedeniyle gemi ipoteginin silinmesi (GSY m. 36/4); ipotegin
dayanag1 olan borcun dis iistlenilmesi nedeniyle gemi ipoteginin silinmesi (GSY
m. 36/5); belirli bir siire i¢in kurulmus gemi ipoteginin siirenin dolmasi
nedeniyle silinmesi (GSY m. 36/6-a); bozucu sarta bagh olarak kurulmus gemi
ipoteginin kosulun gerceklesmesi nedeniyle silinmesi (GSY m. 36/6-b); geminin
sicil kaydinin silinmesi nedeniyle gemi ipoteginin silinmesi (GSY m. 36/7) ve
ipotegin dayanagi olan alacagin fona girmesi nedeniyle gemi ipoteginin silinmesi
(GSY m. 36/8) halleri seklinde smiflandirmak miimkiindiir. Ayrica GSY m.
36°da, gemi ipoteginin silinmesini gerektiren haller disinda bu hallerin meydana
gelmesi ihtimalinde, gemi sicilinde yapilacak is ve islemlere iligkin usuli
diizenlemeler de bulunmaktadir.

2. Gemi Ipoteginin Silinme Halleri

A. Yetkili Adli veya Idari Mercilerin Karar ile Gemi ipoteginin Silinmesi

GSY m. 36/1°de,

“Gemi tizerindeki ipotegin kalktigina dair yetkili adli veya idari mercilerin
kararinn, ilgili sicil miidiirliigline ulasmasini miiteakip kararda belirtilen
kayit GESBIS’ten silinir. Silinme iglemine esas belgeler geminin
dosyasinda muhafaza edilir.”

diizenlemesi yer almaktadir. Buna gore, gemi iizerindeki ipotegin kalktigina
iliskin yetkili adli*® veya idari mercilerin kararmin, ilgili sicil miidiirliigiine

28 “Mahkemece ipotegin diigmesine karar verilmesi” baslikli boliimde yer alan “Alacaklmin belli

olmamasi halinde” kenar baglikli TTK m. 1052 ile “Paranin tevdii halinde” kenar baglikli TTK
m. 1053’te, mahkeme tarafindan verilen karar ile gemi ipotegin diismesi ve dolayisiyla sona
ermesine iliskin diizenlemelere yer verilmistir. TTK m. 1052/1°de, “Alacaklinin kim oldugu
bilinmiyorsa, gemi siciline ipotekle ilgili olmak iizere yapilan son kayittan itibaren on yil
gectigi ve alacaklinin hakki bu siire igcinde malik tarafindan Tiirk Bor¢lar Kanununun 154 iincii
maddesi geregince zamanasimini kesecek tarzda tammmis olmadigi takdirde, alacakli ilan
yoluyla ¢agrilarak ipotegin diismesine karar verilebilir. Vadeli alacaklarda bu siire, vadenin
dolmasindan once islemeye baglamaz.”; TTK m. 1052/2’de ise, “Diisme kararimin
verilmesiyle ipotek sona erer.” denilmistir. Ayrica TTK m. 1053/1°de, “Malik, alacaklinin
alacagint 6deme veya feshi bildirme hakkina sahip olur ve alacak tutarmm, geri almak
hakkindan feragat ederek, alacaklinin adina tevdi ederse, belli olmayan alacakl ilan yoluyla
cagrilarak ipotegin diismesine karar verilebilir. Faizler ancak miktari sicile gegirilmis ise,
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ulasmasimnin ardindan kararda belirtilen ipotek kaydi GESBIS ten silinir. Silinme
islemine esas teskil eden belgeler ise, geminin sicil dosyasinda muhafaza edilir.
GSY m. 36/1’de, gemi ipoteginin yetkili adli veya idari mercilerinin kararina
istinaden silinmesi ihtimali diizenlenmistir. Hiikiimde acik bir sekilde ifade
edilmese de kanaatimizce, yetkili adli merciler ifadesiyle, mahkeme veya icra ve
iflas miidiirliikklerinin kastedildigi kabul edilmelidir. Bununla birlikte, hiikiimde
yer alan “yetkili idari mercilerden” ne anlasilmasi1 gerektigi belirsizdir. Bu
kapsamda, yetkili idari merciler ifadesiyle, iizerinde ipotek bulunan gemilerin
kayitli oldugu gemi sicil mudiirliiklerinin kastedildigi diisiiniilebilir.

GSY m. 36/1 kapsaminda, yetkili adli veya idari merci karariyla gemi ipotegi
son bulmakta; gemi sicil miidiirliiglince ise, sona eren ipotek hakkima iliskin
kaydin silinmesi islemi yerine getirilmektedir. Dolayisiyla gemi iizerindeki
ipotek hakki, sicil mudiirliigiince yapilacak silinme islemiyle degil yetkili adli ve
idari mercilerin karariyla sona ermektedir. Bir diger anlatimla, gemi sicil
miidiirliigiince silinme islemi yerine getirilene kadar gemi {iizerinde ipotek
hakkma iligkin bir yolsuz tescil mevcut olur. Boyle bir ihtimalde, sicil
miidiirliigiince silinme isleminin gecikmeksizin yapilmasi 6nem tasir. Zira
yolsuz ipotek tesciline bagli olarak iyi niyetli ii¢lincii kisilerin TTK m. 983/3
kapsaminda® sicile giivenlerinin korunmasi s6z konusu olabilir.

>

tevdi olunur; diisme kararmmin verilmesinden onceki ii¢ yillik donem harig, faiz tevdi edilmez.’
diizenlemesine yer verilmistir. GSY m. 36/1°den farkli olarak TTK m. 1052 ile m. 1053/1°de,
belirli hallerin meydana gelmesi ihtimalinde, mahkemenin gemi ipoteginin diismesi yoniinde
karar verebilecegi diizenlenmistir. Bu yoniiyle, sozii gecen TTK hiikiimlerinde, mahkemenin
gemi ipoteginin diismesi yoniinde karar verebilecegi haller diizenlenmistir. Buna karsilik, GSY
m. 36/1°de adli veya idari mercilerin gemi lizerindeki ipotegin kalkti§ina iliskin karar vermesi
halinde, gemi sicilinde yapilacak isleme iligkin usuli bir diizenlemeye yer verilmistir. TTK m.
1052-1053’¢ iligkin agiklamalar i¢in bkz. Yazicioglu, 221; Biilent Sozer, Deniz Ticareti
Hukuku — Cilt I (Giris — Gemi — Donatan ve Navlun Sozlesmeleri) (B. 6, Vedat Kitapgilik
2022), 188 vd.; Kerim Atamer, Gemi ve Ugak Ipoteginin Hukuksal Temelleri (B. 1, On Iki
Levha Yaymcilik 2012), 515 vd.; ismail Demir, Deniz Ticareti Hukuku — Ders Kitabi (B. 2,
Yetkin Yaymlar1 2023), 201 vd. (Deniz Ticareti Hukuku); Haci1 Kara, Deniz Ticareti Hukuku
(B. 3, Filiz Kitabevi 2025), 145-146; Fevzi Topsoy, Deniz Ticareti Hukuku I — (Giris, Gemi,
Donatan, Deniz Ticareti Sozlesmeleri) (B. 1, Legal Yayncilik 2020), 192.

2 TTK m. 983/3’te, “Gemi sicilinde lehine bir hak tescil edilmis olan bir kisive bu hakki
sebebiyle bir edimde bulunulmasi veya bu kisinin iigiincii bir kisi ile, sicile kayith bir hak
tizerinde birinci fikrada yazili olanlar disinda bir tasarruf islemi yapilmasi hallerinde de
birinci ve ikinci fikra hiikiimleri uygulanir.” diizenlemesi yer almaktadir. Buna gore, gemi
sicilinde lehine bir hak tescil edilmis olan bir kisiye bu hakki sebebiyle bir edimde bulunulmasi
veya bu kisinin tigiincii bir kisi ile sicile kayith bir hak iizerinde TTK m. 983/1’de yazili olanlar
disinda bir tasarruf islemi yapmasi hallerinde de sicile giiven korunur. TTK m. 983/1 c. 1’de
ise, “Hukuki bir islem ile bir geminin miilkiyetini, intifa hakkini, gemi ipotegini veya ipotek
tizerindeki bir hakk: iktisap eden kisi lehine gemi sicilinin icerigi, bu haklarla ilgili oldugu
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B. Taraflarin Anlagmasi ile Gemi Ipoteginin Silinmesi

GSY m. 36/2°de,

“Ipotekli alacakli ile gemi malikinin, ipotegin kaldiriimasi hususunda
Kanunun 1015 inci maddesinin ikinci fikrasinda ve 33 iincii maddede
belirtilen sekil sartina uyularak anlagmalar {izerine, ipotek iizerinde hak
sahibi olan kisilerin onaymnin alinmasi kaydiyla ipotek ve varsa rehinli
tahvildeki veya senetteki serh silinir.”

denilmistir. Buna gore, ipotekli alacakli ve gemi malikinin ipotegin kaldirilmasi
hususunda TTK m. 1015/2 ile GSY m. 33’te ongoriilen sekil sartina uyulmak
suretiyle anlagmalar1 {izerine, ipotek {izerinde hak sahibi olan kisilerin
onaylarmin alinmasi sartiyla, gemi sicilindeki ipotek ve mevcut olmasi
ihtimalinde rehinli tahvil veya senet iizerindeki serh silinir. Ote yandan GSY m.
36/2’ye benzer sekilde, TTK m. 1049’da da

“Ipotekli alacakli ile gemi malikinin, ipotegin kaldirilmast hususunda 1015
inci maddenin ikinci fikrasinda 6ngoriildiigii sekilde anlagmalar: ve ipotek
kaydinin gemi sicilinden silinmesi ile ipotek sona erer. Su kadar ki, ipotek
tizerinde hak sahibi kisiler varsa onlarin da onaylarn sarttir.”

diizenlemesine yer verilmistir.*°

TTK m. 1015/2 ile GSY m. 33/2 ve f. 4’te, gemi ipoteginin kurulmas1 i¢in gerekli
olan sozlesmenin sekil sartma iliskin diizenlemeler yer almaktadir.’' GSY m.
36/2°de de taraflarin anlasarak gemi ipoteginin kaldirilmasini istemeleri halinde,
gemi ipotegi kurulmasi igin gerekli olan s6zlesmenin sekil sartlarini tagiyan bir
s6zlesme yapmalari gerektigi ifade edilmistir. ipotegin kaldirilmast hususundaki
sekle bagl anlagmanin diginda, gemi ipoteginin kaldirilmast igin ipotek lizerinde
hak sahibi olan kimseler varsa, bu kisilerin de onaylarinin alinmasi gereklidir.
Gemi ipoteginin kaldirilmasina iligkin olarak TTK m. 1015/2 ile GSY m. 33/2-

olgiide dogru sayilir; megerki, iktisap eden kisi kaydin dogru olmadigini bilmis veya bilmesi
gerekmis olsun.” denilmistir. Dolayisiyla yetkili adli veya idari merci karar1 ile gemi
iizerindeki ipotek hakki sona ermis bile olsa ipotek silinene kadar lehine ipotek hakki tescil
edilmis kisiye iyi niyetli bir kisi tarafindan edimde bulunulmas: veya lehine ipotek tescili
bulunan kisinin iyi niyetli bir bagka kisiye ipotek iizerinde bir hak tesis etmesi hallerinde, iyi
niyetli kisinin sicile giiveni korunacaktir. TTK m. 983’te diizenlenen “Sicile Giiven Tlkesi”
hakkinda detayli agiklamalar i¢in bkz. Yazicioglu, 109 vd.; Sozer, 83 vd.; Demir, Deniz
Ticareti Hukuku, 121 vd.; Kara, 97 vd.; Topsoy, 85 vd.

Taraflarin anlasmas1 nedeniyle gemi ipoteginin sona ermesini diizenleyen TTK m. 1049
hakkinda bilgi i¢in bkz. Yazicioglu, 220; Atamer, 495 vd.; Demir, Deniz Ticareti Hukuku, 200;
Kara, 143; Topsoy, 190-191.

31 TTK m. 1015/2 ile GSY m. 33/2 ve f. 4 kapsaminda, ipotek sdzlesmesinin seklinde iliskin

detayh bilgi icin bkz. Aydm, ‘Ipotek’, 501 vd.

30
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4’te belirtilen sekil sartlarina uygun sdzlesme ile ipotek iizerinde hak sahibi olan
kimselerin onaylari sicil midiirliigline sunuldugu takdirde, gemi ipotegi sicilden
silinecektir.

C. Feragat Nedeniyle Gemi Ipoteginin Silinmesi

GSY m. 36/3’te,

“Gemi ipotegi, alacaklinin feragati nedeniyle silinecek ise ipotek iizerinde

hak sahibi olan kisilerin onaymin alinmasi kaydiyla imzasi noterce tasdikli

feragat beyani ile ipotek ve varsa rehinli tahvildeki veya senetteki serh

silinir. Vazge¢me beyani gemi sicil miidiirliigiinde de yapilabilir.”
diizenlemesine yer verilmistir. Buna gore, gemi ipoteginin alacaklinin feragati
nedeniyle silinecegi hallerde, ipotek iizerinde hak sahibi olan kisilerin onayimnin
alinmas1 sartiyla imzasi noter tarafindan tasdik edilen (onaylanan) feragat beyani
ile ipotek ve mevcut olmasi ihtimalinde rehinli tahvil veya senet iizerindeki serh
silinir. Ayrica feragatin (vazge¢gme beyaninin) gemi sicil miidiirliigiinde de
yapilmas1 miimkiindiir. Ote yandan GSY m. 36/3’e benzer sekilde, TTK m.
1050/1°de “Ipotek, alacaklimin feragati ve bunun iizerine sicilden ipotek kaydinin
silinmesi ile diiser. Su kadar ki, ipotek iizerinde hak sahibi kisiler varsa onlarin
da onaylar sarttir.”; TTK m. 1050/3’te de “Vazge¢me beyani imzasi noterce
onayli bir senetle veya sicil miidiirliiglinde yapilir.” diizenlemelerine yer
verilmistir.*

GSY m. 36/3’te, gemi ipoteginin alacaklinin feragati nedeniyle silinmesi ihtimali
diizenlenmistir. Buna gore, ipotekli alacakli gemi ipoteginden feragat etmek
isterse, imzasi noter tarafindan tasdik edilen feragat beyanini sicil miidiirliigiine
sunmas1 gerekir. Hiikiimde, alacaklimin feragat beyanindaki imzasinin noter
tarafindan tasdik edilmesi (onaylanmasi) gerektigi ifade edilmistir. Gortildugii
iizere, GSY m. 36/3 c. 1°de, feragat beyam1 bakimindan bir sekil sarti
Ongoriilmiistiir. Stiphesiz bu sekil sart1, gegerlilik sarti niteligindedir. Dolayisiyla
sekil sartina uygun olmadan hazirlanan feragat beyanina dayali olarak gemi
ipotegi sicilden silinmez. Ote yandan GSY m. 36/3 c. 1°de acikca ifade edilmese
de feragat beyanimin yazili olmasi gerekir. Bu dogrultuda, feragat beyaninin
noterde diizenleme seklinde hazirlanmasi da GSY m. 36/3 kapsaminda gemi
ipoteginin silinmesini saglar. Dolayisiyla alacaklinin feragati ile ipotegin

32 Alacaklinin feragati ile gemi ipoteginin sona ermesini diizenleyen TTK m. 1050 hakkinda bilgi

icin bkz. Yazicioglu, 220; Sozer, 186-187; Atamer, 496 vd.; Demir, Deniz Ticareti Hukuku
200; Kara, 143; Topsoy, 191.
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silinmesi bakimindan ipotekli alacaklinin imzasinin noter tarafindan tasdik
edilmesinin yani sira feragat beyaninin noterde diizenleme seklinde hazirlanmasi
da ayni isleve sahiptir.

Ayrica GSY m. 36/3 c. 2’de, feragat beyanmin sicil miidiirliiglinde de
yapilabilecegi ifade edilmistir. Ancak hiikiimde, feragat beyaninin sicil
miidiirliigiinde ne sekilde yapilabilecegi hususunda agiklik yoktur. Hiikiim, bu
yOniiyle, gemi ipotegine iligkin sozlesmenin gemi sicil miidiirliigiinde
yapilabilecegini diizenleyen TTK m. 1015/2 c. 2’ye benzemektedir.
Kanaatimizce, hiikiimde, alacakli tarafindan hazirlanan yazili feragat beyanmnin
gemi sicil miidiirliiglinde imzasinin onaylanmasi anlatilmak istenmistir. Bu
nedenle, GSY m. 36/3 c. 2’de, ipotekli alacakli tarafindan hazirlanan yazili
feragat beyanindaki imzanin, sicil miidiirliiglince alacakli olan gercek kisiye
veya tiizel kisinin yetkili temsilcisine ait oldugunun tasdik edilmesinin
(onaylanmasinin) kastedildigi kabul edilmelidir.

GSY m. 36/3 c. 1°de, sekle uygun feragat beyanina ilave olarak gemi ipotegi
iizerinde hak sahibi olan kimseler varsa, bu kisilerin de onaylarinin alinmasi
gerektigi belirtilmistir. Dolayisiyla feragat nedeniyle gemi ipoteginin silinmesi
icin sekle uygun feragat beyan1 disinda, ipotek iizerinde hak sahibi olan kisiler
varsa, bu kisilerin de ipotegin silinmesine onay vermeleri sarti aranir. Aksi
takdirde, gemi ipotegi ve varsa rehinli tahvildeki veya senetteki serh silinmez.
Buna karsilik, ipotek iizerinde hak sahibi olan kisi ya da kisiler mevcut degilse,
sicil midirligiine bu hususta bir bilgi veya belge sunulmas: gerekli degildir.
Ipotek iizerinde hak sahibi olan kimselerin mevcudiyeti halinde, bu kisilerin de
ipotegin silinmesi icin onay verdiklerini gosterir yazili belgenin sicil
miidiirliigline sunulmasi1 gerekir; aksi takdirde, ipotek sicilden silinmez. Bu
kisilerin silinme iglemine onay verdiklerini gdsterir belgenin noterde diizenleme
veya belgedeki imzanin noter veya gemi sicil miidiirligiinde tasdik edilmesi
(onaylanmasi) seklinde hazirlanmas1 miimkiindiir.

D. Gemi Miilkiyeti ile Alacagin Ayni Kiside Birlesmesi Nedeniyle Gemi
Ipoteginin Silinmesi
GSY m. 36/4’te,

“Uzerinde ipotek bulunan geminin miilkiyeti, hukuki islem yoluyla
alacakliya gegerse alacakli, malik olarak tescil edilir ve ipotek silinir. Ayni
sekilde malik, gemisi iizerinde ipotekle temin edilen alacagi devralirsa,
Kanunun 1045 inci maddesinin ikinci fikrasi sakli kalmak kaydiyla
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Kanunun 1038 inci maddesinin {igiincii fikrasi geregince tescil yapilirken

ipotek silinir.”
diizenlemesi yer almaktadir. GSY m. 36/4’te, 6098 sayili Tiirk Borglar
Kanunu’nun®® (TBK) “Birlesme” kenar baslikli m. 135’in birinci fikrasinin
birinci ciimlesinde yer alan “Alacakli ve borglu sifatlarmin aymi kiside
birlesmesiyle bor¢ sona erer.” diizenlemesi esas alinarak ipotek borclusu ile
ipotek alacaklisi sifatlarinin ayni kiside birlesmesine iligkin iki farkli ihtimal
dikkate alinarak ipotegin sona ermesi** ve silinmesi konusu diizenlenmistir. Bu
yoniiyle, GSY m. 36/4’iin, TBK m. 135/1 c. 1’in 6zel bir goriiniimii oldugunu
sOylemek miimkiindiir. Ayrica GSY m. 36/4’e benzer sekilde, “Alacakli ve malik
sifatlarinin birlegsmesi” kenar bagliklt TTK m. 1045’in birinci fikrasinda da TBK
m. 135/1 c. 1’deki diizenleme esas alinarak “Gemi ipotegi ile miilkiyetin ayni
kiside birlesmesi ile gemi ipoteginin diisecegi™’ diizenleme altina almmugtir.*®

GSY m. 36/4 c. 1’e gore, lizerinde ipotek kurulmus geminin miilkiyetinin hukuki
islem yolu ile alacakliya ge¢cmesi ihtimalinde alacakli, gemi sicilinde malik
olarak tescil edilir ve gemi tizerindeki ipotek silinir. Benzer sekilde, malik,
gemisi iizerinde ipotekle teminat altina alinan alacagi devralirsa, TTK m. 1045/2
sakli kalmak kaydiyla TTK m. 1038/3 uyarinca tescil yapilirken ipotek silinir
(GSY m. 36/4 c. 2). GSY m. 36/4 c. 1°de, lizerinde ipotek bulunan geminin
miilkiyetinin hukuki islem yolu ile alacakliya ge¢mesinden s6z edilmistir.
Hikkmiin lafzina siki sikiya bagh kalindig: takdirde, iizerinde ipotek bulunan
geminin miilkiyetinin hukuki islem dis1 yollar’’ ile alacakliya gegmesi halinde,
ipotegin sona ermeyecegi ve sicilden silinmeyecegi yorumu yapilabilir. Ancak
kanaatimizce, bu yonde bir yorum dogru olmaz. Zira GSY m. 36/4 c. 1’deki
diizenleme, TBK m. 135/1 ¢. 1°de belirtilen “alacakli” ve “borg¢lu” sifatlarinin

3 RG 04.02.2011/27836.

3% GSY m. 36/4’{in her iki fikrasinda belirtilen hallerde ipotegin silineceginden sz edilmistir.
Ancak hemen belirtilmelidir ki, her iki hiikiimde belirtilen haller gerceklestigi takdirde, gemi
ipotegi sona ermektedir. GSY m. 36/4’{in her iki fikrasinda da sona eren ipotegin silinmesine
iliskin diizenlemelere yer verilmistir. Bu bakimdan gemi ipoteginin sona ermesi ve silinmesi
kavramlar birbirleriyle yakin iliski igerisindedir.

TTK m. 1045/1°de, gemi ipotegi ile gemi miilkiyetinin ayn: kiside birlesmesi ile ipotegin
diisecegi ifade edilerek gemi ipoteginin sona erecegi vurgulanmak istenmistir.

Alacakl1 ve malik sifatlarinin birlesmesi nedeniyle gemi ipoteginin sona ermesini diizenleyen
TTK m. 1045 hakkinda bilgi i¢in bkz. Yazicioglu, 220; Sozer, 187; Atamer, 487 vd.; Demir,
Deniz Ticareti Hukuku, 200; Kara, 144; Topsoy, 189-190.

Gemi miilkiyetinin hukuki islem dis1 yollar ile kazanilmas1 hakkinda detayl1 bilgi igin bkz.
Yasin Yavsan, Gemi Miilkiyetinin Hukuki Islem Digt Yollarla Kazanilmas: (B. 1, Filiz Kitabevi
2022), 26 vd.
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ayn1 kiside birlesmesi halinde borcun sona erecegi kuralini esas almaktadir.
Dolayisiyla ipotegin sona ermesi ve silinmesi bakimindan “alacakli” ve “bor¢lu”
stfatlariin ayni kiside birlesmesi yeterlidir. Bunun disinda, alacakli ve borglu
sifatlarinin ne sekilde aynmi kiside birlestigi ipotegin sona ermesi ve silinmesi
bakimindan 6nem tasimaz. Su halde, {izerinde ipotek bulunan geminin miilkiyeti
alacakliya gectigi takdirde, ipotegin sona erecegi ve sicilden silinmesi gerektigi
sonucuna ulagilmalidir. Bu sonucun dogmasi bakimindan miilkiyetin alacakliya
hukuki iglem yoluyla ya da hukuki islem dis1 yollarla gegmesi bir farklilik
olusturmaz.

GSY m. 36/4 c. 2’de diizenlenen, ipotegi sona erdiren ve ipotegin sicilden
silinmesini gerektiren ikinci hal, malikin, gemisi iizerinde ipotek ile teminat
altina alinan alacagi devralmasidir. Bu hal de GSY m. 36/4 c. 1°de ifade edilen
haldeki gibi TBK m. 135/1 c. 1’de belirtilen “alacakli” ve “bor¢lu” sifatlarmin
ayn1 kiside birlesmesi halinde borcun sona erecegi kuralini esas almaktadir.
Ancak GSY m. 36/4 c. 1°deki halden farkli olarak GSY m. 36/4 c. 2’de
diizenlenen bu halde, TTK m. 1045/2 sakli kalmak kaydiyla, TTK m. 1038/3
uyarinca tescil yapilirken ipotegin silinecegi ifade edilmistir. GSY m. 36/4 c.
2’de sakl tutulan TTK m. 1045/2°de,

“Borglu, gemi malikinden baska bir kisi oldugu veya alacak {izerinde bir
rehin veya intifa hakki bulundugu takdirde ipotek devam eder. Su kadar ki,
gemi maliki alacakl sifat1 ile geminin paraya gevrilmesini isteyemez ve
faiz alacaklari i¢in gemi teminat olusturmaz.”

diizenlemesi yer almaktadir. TTK m. 1045/2’e gore, ipotegin dayanagi olan
alacagin bor¢lusunun, tizerinde ipotek kurulan geminin malikinden bagka bir kisi
olmasi veya ipotekli alacak {izerinde bir rehin veya intifa hakki bulunmasi
halinde, gemi ipotegi devam eder. Ayrica gemi maliki, “alacakli” sifati ile
geminin paraya cevrilmesini isteyemez ve faiz alacaklar igin gemi teminat
olusturmaz.

TTK m. 1045/1 ile GSY m. 36/4’iin her iki climlesinde belirtildigi {izere, gemi
ipotegine konu alacak bakimindan “alacakli” sifat1 ile ipotekli geminin miilkiyeti
ayn1 kiside birlestigi takdirde, kural, ipotegin sona ermesi ve sicilden
silinmesidir. Ancak TTK m. 1045/2°de, bu kurala iligkin istisnalar
ongorilmustiir. Nitekim GSY m. 36/4 c. 2’de, “Aym sekilde malik, gemisi
iizerinde ipotekle temin edilen alacagi devralirsa, Kanunun 1045 inci maddesinin
ikinci fikras1 sakli kalmak kaydiyla ...” denilerek TTK m. 1045/2’de 6ngoriilen
hallerde, alacakli sifat1 ile gemi miilkiyeti ayni kiside birlesse bile gemi
ipoteginin sona ermeyecegi anlatilmak istenmistir. Bu sebeple, TTK m.
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1045/2°yi, TTK m. 1045/1 hiikmiiyle birlikte degerlendirmek ve TTK m.
1045/2°de, TTK m. 1045/1°de 6ngoriilen kurala iliskin istisnalarin dngoriildiugii
kabul edilmelidir. Buna gore, gemi ipotegine konu alacagin borglusu, gemi
malikinden baska bir kisiyse veya alacak iizerinde bir rehin ya da intifa hakk:
bulunuyorsa ipotek devam eder. TTK m. 1045/2 c. 1’de ifade edilen iki halde de
gemi maliki, gemi ipotegine konu alacak bakimindan “alacakli” sifatina sahip
olsa bile gemi ipotegi sona ermez. Ayrica bu hallerde, gemi ipoteginin alacaklisi
sifatina sahip olan gemi maliki, alacakli sifatina dayanarak geminin paraya
cevrilmesini isteyemez ve faiz alacaklar1 i¢in gemi teminat olusturmaz (TTK m.
1045/2 c. 2). Zira malikin ayn1 zamanda alacakli sifatina sahip olmas1 halinde,
malikin alacagi i¢in kendi gemisini paraya cevirmesi ve faizler i¢in kendi
gemisinin teminat olusturmasi malik bakimindan anlamli degildir. Buna karsilik,
ipotekli alacak iizerinde rehin veya intifa hakki bulundugu takdirde, malik kendi
gemisini paraya ceviremese bile ipotekli alacak lizerinde rehin veya intifa
hakkma sahip olan {iglincii kisiler, geminin paraya cevrilmesini talep
edebilecekleri gibi faiz alacaklar i¢in gemi teminat olusturur.

Sonug olarak GSY m. 36/4 c. 2’de, TTK m. 1045/2 sakl tutuldugu i¢in belirli
hallerde, gemi maliki, ipotege konu alacagi devralmasina ragmen ipotek sona
ermeyecektir. Bu haller, TTK m. 1045/2 c. 1°de belirtildigi iizere, ipotege konu
alacagm borglusunun gemi malikinden baska bir kisi olmas1®® ile ipotege konu
alacak tizerinde rehin veya intifa hakkinin bulunmasidir. Bir diger anlatimla,
gemi ipotegine konu alacagin bor¢lusunun gemi malikinden bagka bir kisi olmasi
ya da alacak tizerinde rehin veya intifa hakki mevcut olmasi hallerinde, ipotege
konu alacak ile gemi miilkiyeti ayn1 kisiye ait olsa bile gemi ipotegi devam eder.
Buna karsilik, ipotege konu alacagin bor¢lusu gemi maliki olursa ya da ipotege
konu alacak iizerinde rehin veya intifa hakki bulunmazsa, malik, ipotege konu
alacag1 devraldig takdirde, ipotek sona erer ve sicilden silinmesi gerekir.

3 Gemi maliki, gemisi iizerinde ipotek tesisine izin verdigi i¢in alacaklilara kars1 o da esas

bor¢lunun yani sira borglu sifatina sahiptir. Dolayisiyla malikin, ipotege konu alacagi
devralmasi halinde, alacakli ile borglu sifati ayni kiside birlesmis olur. Dolayisiyla bu
ihtimalde, bor¢lu baskasi olsa bile borcun ve ipotegin sona ermesi gerekir. Zira TBK m. 135/1
c. 1’de diizenlenen kural, bu sonucun dogmasmi gerekli kilmaktadir. Kaldi ki, TTK m.
1044/2°de, “Alacaki: ve bor¢lu sifatlarimin aymi kiside birlesmesi, alacagin odenmesi
hiikmiindedir.” denilmistir. Siiphesiz bu ihtimalde, baskasinin borcu i¢in gemisi {izerinde
ipotek veren ve daha sonradan ipotege dayanak olan alacag: iktisap eden malikin, asil borgluya
kars1 bazi hukuki imkanlar1 olabilir. Ancak bu durum, belirtilen ihtimalde, ipotegin sona
ermeyecegi anlamina gelmemelidir. Bu nedenle, kanaatimizce, TTK m. 1045/2 c. 1 uyarinca,
bor¢lunun gemi malikinden baska bir kisi olmasi halinde, malikin alacakli sifatin1 kazanmasina
ragmen gemi ipoteginin devam edecek olmasi isabetli degildir.
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Burada, tizerinde durulmasi gereken bir diger husus, malikin, gemisi tizerinde
ipotekle teminat altina alinan alacagi devralmasi bakimindan belirli sekil
sartlarinin mevcut oldugudur. Bu sekil sartlari, TTK m. 1038/3’te, “Alacagin
devri i¢in eski ve yeni alacaklinin bu hususta yazili sekilde anlagmalari ve devrin
gemi siciline tescili sarttir.” denilmek suretiyle ifade edilmistir. Buna gore,
ipotege konu alacagin devir edilebilmesi i¢in eski ve yeni alacaklinin bu hususa
iligkin yazili sekilde anlagma yapmalar1 ve devrin sicile tescil edilmesi gerekir.
GSY m. 36/4’te de alacagin devrine iligkin TTK m. 1038/3’te 6ngoriilen sekilde
hazirlanan anlagsma ve devrin gemi siciline tescil edilmesi gerektigi ifade
edilerek tescil islemi esnasinda da sona eren ipotek kaydinin silinecegi
belirtilmistir. Dolayistyla malikin, gemisi lizerinde ipotekle teminat altina alinan
alacag1 devralmasi ve TTK m. 1045/2°de belirtilen istisnai hallerin mevcut
olmamasi hallerinde, devir isleminin TTK m. 1038/3’¢ uygun olmasi ve bu
hiikkme dayanilarak alacagin devredildigine iliskin sicile tescil yapilmasi sartiyla,
ipotek sona ermis olur. TTK m. 1038/3’e dayanilarak yapilan tescil islemi
esnasinda da sona eren ipotek silinir.

E. Borcun Dis Ustlenilmesi Nedeniyle Gemi Ipoteginin Silinmesi

GSY m. 36/5°te,

“Borglu olmayan malik, gemisi lizerinde ipotekle temin edilen alacagn bir
ticlincii kisi tarafindan iistlenilmesine 11/1/2011 tarihli ve 6098 say1l1 Tiirk
Bor¢lar Kanununun 198 inci maddesinin ikinci fikrasi1 geregince yazili
onay vermezse, borcun dis iistlenilmesine iligkin sdzlesmenin kuruldugu
anda gemi ipotegi diiser. Borcun dis iistlenilmesine iligkin sézlesmenin
ispat edilmesi kaydiyla, malikin veya diger bir ilgilinin istemi {izerine gemi
ipotegi silinir. Sicil miidiirliigiiniin istemi tizerine ipotekli alacakli, borcun
dis iistlenilmesine iliskin s6zlesme hakkinda bilgi vermek zorundadir.”

diizenlemesine yer verilmistir. Buna gore, ipotege konu alacagn bor¢lusunun
gemi maliki olmadig1 hallerde, malik, gemisi lizerinde kurulan ipotegin dayanagi
olan borcun®® {igiincii bir kisi tarafindan iistlenilmesine TBK m. 198/2
kapsaminda yazili onay vermezse, konusu borcun dis {istlenilmesi olan sdzlesme
akdedildigi anda gemi iizerindeki ipotek diiser. Ayrica borcun dis {istlenilmesine
iligkin s6zlesmenin ispat edilmesi sartiyla, malik veya diger bir ilgilinin talebine
istinaden gemi iizerindeki ipotek silinir. Ote yandan gemi sicil miidiirliigiiniin

39 GSY m. 36/5’te, “ipotekle temin edilen alacagn bir tigiincii kisi tarafindan iistlenilmesinden”

s6z edilmistir. Ancak hiikiimdeki terminolojinin aksine alacagin {istlenilmesi dogru bir
kullanim degildir. Zira alacak degil, bor¢ iistlenilebilir. Bu nedenle, hiikiimde yer verilen
“ipotekle temin edilen alacagin bir ticiincii kisi tarafindan {istlenilmesi” ifadesinin, “ipotegin
dayanag1 olan borcun” seklinde anlagilmasi gereklidir.
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talep etmesi halinde, ipotekli alacakli, borcun dig {istlenilmesine iligskin s6zlesme
hakkinda bilgi vermekle ytlikiimliidiir.

GSY m. 36/5’te, ipotege konu alacagin borglusu olmayan malikin gemisi
iizerinde kurulan ipotegin sona ermesi ihtimaline iligkin bir diizenlemeye yer
verilmigtir. GSY m. 36/5 c. 1’de, bor¢lu olmayan malikin, gemisi tlizerinde
kurulan ipotegin dayanagi olan borcun ii¢iincii bir kisi tarafindan tistlenilmesine
TBK m. 198/2 kapsaminda yazili onay vermedigi takdirde, borcun dig
iistlenilmesine iliskin sozlesme*® kuruldugu anda gemi ipoteginin diisecegi
belirtilmistir. Goriildiigli iizere, hiikiimde, borglusu olmadigi bir alacak igin
gemisi lizerinde ipotek kuran malikin, iiclincii kiginin ipotegin dayanagi olan
borcu dig {istlenmesine TBK m. 198/2 uyarinca yazili onay vermemesi
ihtimalinde, dis Ustlenme sdzlesmesinin akdedildigi anda gemi ipoteginin
diisecegi; bir diger anlatimla, sona erecegi diizenleme altina alinmistir. TBK m.
198/2’de ise, “Bununla birlikte borcun giivencesi olarak rehin veren iiglincii
kisinin ve kefilin sorumluluklari, ancak onlarin borcun {istlenilmesine yazili
olarak riza gdstermeleri halinde devam eder.” diizenlemesi yer almaktadir. TBK
m. 198/2’de, borcun teminati olarak rehin veren iiglincii kisi ile kefilin
sorumluluklarinin, borcun {istlenilmesine yazili olarak onay vermedikleri
takdirde, sona erecegi ifade edilmistir. Oncelikle belirtilmelidir ki, TBK m.
198/2°de, borcun iistlenilmesinden s6z edilmisse de kastedilen, borcun dig
iistlenilmesidir. GSY m. 36/5 c. 1’de, TBK m. 198/2’ye atif yapilarak bor¢lu
olmayan malikin, borcun dis iistlenilmesine yazili onay vermemesi halinde,
ipotegin borcu lstlenen i¢iincii kisi bakimindan sona erecegi vurgulanmak
istenmigtir. Boylelikle TBK m. 198/2°de oldugu gibi bor¢lu olmamasina ragmen

40 Borcun dis iistlenilmesine iliskin sdzlesme, TBK m. 196-200’de diizenlenmis ve “Dis iistlenme

sozlesmesi” olarak ifade edilmistir. Borcun dis istlenilmesi, tiglincii bir kisinin alacakli ile
sozlesme yapmak suretiyle bor¢luyu borcundan kurtararak kendisinin borglu konumuna
gecmesini ifade eder. Nitekim TBK m. 196/1°de, “Bor¢lunun yerine yenisinin ge¢mesi ve
borcundan kurtarimasi, borcu iistlenen ile alacakly arasinda yapilacak sozlesmeyle olur.”
denilmistir. Borcun dis {istlenilmesi s6zlesmesi, ¢ogu zaman, bor¢luyu bir borcundan kurtarma
taahhiidiinde bulunan kimsenin, bu taahhiidiinii yerine getirmek iizere alacakli ile s6zlesme
yapmasi seklinde karsimiza ¢ikar. Bir ti¢ilincii kisinin, borglu ile sdzlesme akdederek onu bir
borcundan kurtarmayi taahhiit etmesi ise, borcun i¢ {istlenilmesi olarak adlandirilir. Borcun i¢
iistlenilmesine iligkin s6zlesme, TBK m. 195’te diizenlenmis ve “I¢ iistlenme sozlesmesi”
olarak ifade edilmistir. Bu dogrultuda, dis iistlenme s6zlesmesinin, ¢ogu zaman i¢ iistlenme
sOzlesmesinin ifas1 i¢in akdedildigini ancak bunun bir zorunluluk olmadigini ifade etmek
gerekir. Dolayistyla bir {iglincii kisi, borgluya karsi bir taahhiidii olmadan da alacakli ile dig
iistlenme sozlesmesi akdedebilir. I¢ ve dis listlenme sozlesmeleri hakkinda detayli agiklamalar
icin bkz. M. Kemal Oguzman ve Turgut Oz, Bor¢lar Hukuku — Genel Hiikiimler Cilt II (B. 16,
Vedat Kitapeilik, 2021), 618 vd.
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bir kisinin borcu i¢in gemisi iizerinde ipotek kuran malike, borcu iistlenen
ticlincii kisi i¢in de gemisinin teminat olusturup olusturmamasi bakimindan karar
verme hakk1 tanmmugtir.*!

TBK m. 198/2’de, borcu teminat altina almak i¢in rehin veren veya kefil olan
kisinin sorumluluklarinin ancak borcun {istlenilmesine yazili olarak onay
vermeleri halinde devam edecegi diizenlenmisse de yazili onayin hangi ana
kadar verilecegi hakkinda bir belirleme yapilmamistir. Ogretide,** baskasmin
borcu i¢in rehin veren veya kefil olan kisinin, borcun dis iistlenilmesi anina kadar
yazili onay verebilecegi; aksi takdirde, rehin veya kefaletin sona erecegi ifade
edilmistir. Buna gore, kendisinin olmayan bir borcu teminat altina almak igin
gemisi lizerinde ipotek kuran bir malik, iistlenme dnina kadar yazili onay verirse,
borcu dis iistlenen kisi bakimindan da gemi teminat olusturmaya devam eder; bir
diger anlatimla, gemi ipotegi diigmez. Buna karsilik, malik, ii¢lincii kiginin borcu
iistlenme anina kadar borcun dis iistlenilmesine yazili onay vermezse, GSY m.
36/5 c. 1’de ifade edildigi iizere, dig iistlenme s6zlesmesi kuruldugu anda gemi
ipotegi diiser. Boyle bir durumda, gemi iizerindeki ipotek diigse de ipotek kaydi
silinene kadar sicilde gemi ipotegine iligkin olarak yolsuz bir tescil s6z konusu
olur. Bu nedenle, sona eren ipotegin sicilden silinmesi 6nem arz eder. Bu
dogrultuda, GSY m. 36/5 c. 2’de, borcun dis iistlenilmesine iligskin s6zlesmenin
ispat edilmesi sartiyla, malik veya diger bir ilgilinin talebine istinaden ipotegin
gemi sicilinden silinecegi diizenlenmistir.

GSY m. 36/5 c. 2’de, borcun dis iistlenilmesine onay vermeyen malik ile diger
bir ilgilinin talebi {izerine sona eren ipotegin silinecegi ifade edilmistir. Malikin
ipotegin silinmesinde menfaati oldugu agiktir. Dolayisiyla biiylik ihtimalle,
silinme talebinde bulunacak ilk kisi malik olacaktir. Malik, bir ti¢lincii kisi ile
alacakli arasinda konusu borcun dis iistlenilmesi olan bir s6zlesme akdedildigini
ve bu soOzlesmeye onay vermedigini belirten bir dilek¢e ile gemi sicil
miidiirliigiinden gemi ipoteginin silinmesini talep edebilir. Ancak GSY m. 36/5
c. 2’de, gemi ipoteginin silinebilmesi i¢in malikin, borcun dig {istlenilmesine
iligkin s6zlesmeyi ispat etmesi gerektiginden soz edilmistir. Dolayisiyla gemi
ipoteginin silinebilmesi i¢in malikin, alacakli ile tiglincii bir kisi arasinda konusu

41 Andreas Von Tuhr ve Arnold Escher, Allgemeiner Teil des Schweizerischen
Obligationenrechts — Band Il (mit Supplement) (B. 3, Schulthess Polygraphischer Verlag AG
1984), § 99, 393; Oguzman ve Oz, 633.

Oguzman ve Oz, Bor¢lar Hukuku — Genel Hiikiimler Cilt II, 633. Baskasinin borcu igin rehin

veren veya kefil olan kisinin borcun dis iistlenilmesine sonradan onay vermesinin ge¢mise
etkili sonu¢ dogurabilecegi hakkinda bkz. Von Tuhr ve Escher, § 99, 393.
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borcun dis iistlenilmesi olan bir s6zlesme akdedildigini ispatlamas1 yahut borcun
dig tstlenilmesine iliskin sozlesmeyi sicil miidiirliigline sunmasi gerekir.
Bununla birlikte, gemi ipoteginin silinmesi, cogu durumda, eski borglu ile borcu
dig tlstlenen yeni bor¢lunun ve alacaklinin menfaatlerine uygun olmaz. Ayrica
konusu borcun dig tistlenilmesi olan sdzlesmeye malik taraf olmadigindan
malikin bu s6zlesmeyi edinmesi ve ortaya koyabilmesi miimkiin olmayabilir. Bu
nedenle, malikin, borcun dis iistlenilmesine iligkin s6zlesmeyi ispat edememesi
gibi bir tehlike s6z konusudur. Bu tehlike dngoriildiigii icin olacak ki, GSY m.
36/5 c. 3’te, “Sicil midiirliigliniin istemi tizerine ipotekli alacaklinin, borcun dig
iistlenilmesine 1iliskin sdzlesme hakkinda bilgi vermek zorunda oldugu”
diizenlenmistir. Buna gore, malikin, gemi ipoteginin silinmesi talebinde
bulunmasi halinde, sicil miidiirliigii, alacaklidan borcun dis listlenilmesine iligkin
sozlesme hakkinda bilgi vermesini talep edebilir. Ancak kanaatimizce, bu
diizenleme, malikin borcun dis iistlenilmesine iligkin sézlesme akdedildigini
ispatlamasina yetecek diizeyde degildir. Zira GSY m. 36/5’te, ipotekli
alacaklinin, dis listlenme s6zlesmesi hakkinda bilgi vermemesi ihtimaline iligkin
bir yaptirim ongdriilmemistir.

Ote yandan GSY m. 36/5 c. 1 bakimindan “diger bir ilgili” ifadesinin
kapsaminda kimlerin yer aldig1 énem tasir. Kanaatimizce, GSY m. 36/5 c. 2
bakimindan “diger bir ilgili” ifadesinin kapsaminda eski borglu, borcu {istlenen
yeni borglu, ipotek alacaklisi ile ipotek lizerinde hak sahibi olan kisi ya da kisiler
yer alir. Dolayisiyla bu kisiler de “diger bir ilgili” sifatiyla borcun dis
iistlenildigini ve malikin buna yazili onay vermedigini ileri stirmek suretiyle sicil
miidiirliiglinden gemi ipoteginin silinmesini talep edebilirler. Hemen
belirtilmelidir ki, malikin aksine gemi ipoteginin silinmesi, ¢ogu durumda, borcu
icin malikin gemisi iizerinde ipotek kurdugu (eski) bor¢lunun, borcu iistlenen
ticiincil kisinin (yeni bor¢lunun), ipotek alacaklisi ile ipotek {izerinde hak sahibi
olan kisi ya da kisilerin* menfaatlerine uygun olmaz. Bu nedenle, bu kisilerin
gemi ipoteginin silinmesini talep etmeleri ¢cok karsilasilacak bir durum degildir.

4 TTK’nun muhtelif hiikiimlerinde oldugu gibi GSY hiikiimlerinde (GSY m. 36/2-3-6 ile GSY
m. 44/3-5) de ipotek {izerinde hak sahibi olan kisilerden s6z edilmistir. Teorik olarak ipotek
iizerinde hak sahipligi tesis edilebilecekse de giinlimiizde, ipotek iizerinde hak sahipligi tesis
edilmesi uygulamasinin bir 6rnegi mevcut degildir. Dolayisiyla gemi iizerinde hak sahibi olan
kisi ya da kisilerden s6z edilmesi teorik bir ihtimalin 6tesine gegemez. Bu nedenle de bu
kisilerin, GSY m. 36/5 c. 1 kapsaminda “diger bir ilgili” sifatiyla gemi ipoteginin silinmesini
talep etmeleri gibi bir ihtimalin pek de miimkiin olmadig: dikkate alinmalidir.
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Buna karsilik, cesitli gerekgelerle, bu kisilerin gemi ipoteginin silinmesini
istemeleri de miimkiindiir.

Malikin dis iistlenme s6zlesmesine yazili onay vermemesi nedeniyle diisen gemi
ipoteginin sicilden silinebilmesi i¢in “diger bir ilgili” kapsaminda yer alan
kisilerin, silinme talep dilekcesi ekinde dis {listlenme sozlesmesini sicil
miidiirliigiine sunmalar gerekli ve yeterlidir. Nitekim GSY m. 36/5 c. 2’de,
borcun dis listlenmesine iligkin sdzlesmesinin ispat edilmesi sartiyla gemi
ipoteginin silinecegi ifade edilmistir. Burada, iizerinde durulmasi gereken bir
diger husus olarak bu kisilerin, malikin dis {istlenme sdzlesmesine onay
vermedigini ispatlamalarinin gerekip gerekmedigi sorusu giindeme gelmektedir.
Malikin dig stlenme soOzlesmesine yazili onay vermemesi olgusu,
ispatlanabilecek bir olgu olmadig: i¢in diger ilgililerin silinme talebi ekinde bu
hususta bir bilgi ve belge sunma yiikiimliiliikleri yoktur. Dolayisiyla bu kisiler,
gemi ipoteginin silinmesi talebini iceren dilek¢e ekinde dis {istlenme
sozlesmesini sicil miidiirliigline sunduklar takdirde, sicil miidiirliigiiniin silinme
islemini gerceklestirmesi gerekir. Buna karsilik, bu kisilerin, malikten dig
iistlenme sozlesmesine onay vermedigine iliskin yazili bir belge almalar1 ve bu
belgeyi sicil miidiirliigline sunmalar1 halinde de sicil miidiirliigliniin gemi
ipotegini silecegi agiktir. Bununla birlikte, bu ihtimalde, sicil miidiirliigliniin
yazili belgedeki imzanin malike ait olup olmadigini sorgulamasinin miimkiin
oldugu gozden kagirilmamalidir. Bu nedenle, sézii gecen belgenin noterde
diizenlenmesi veya belgedeki imzanin noter tarafindan onaylanmasi yahut diger
bir ilgilinin silinme talebinde bulundugu esnada malikin sicil midiirliigiinde
bulunmasi gerekebilir. Ugiincii ihtimalde, malikin silinme talebinde bulunuldugu
esnada sicil miidiirliigiinde bulunmas1 miinasebetiyle aslinda sicil miidiirliigi,
dig iistlenme sozlesmesine onay vermedigi hususunda hazirlanan belgedeki
imzanin malike ait oldugunu tevsik etmis olur. Boylelikle gemi ipoteginin
silinmesi menfaatlerine aykiri olan ve diger ilgililer kapsamindaki diger kisilerin
silinme iglemine itiraz edebilmeleri engellenmis olur.

F. Belirli Bir Siire icin Kurulmus Gemi ipoteginin Siirenin Dolmasi
Nedeniyle Silinmesi

GSY m. 36/6’da,

“Gemi siciline kayitli ipotek; a) Belirli bir siire i¢in kurulmus ve bu siirenin
dolmasiyla Kanunun 1051 inci maddesinin birinci fikrasi geregince
diismiisse, b) Bozucu kosula tabi olarak kurulmus ve bu kosulun
gerceklesmesi lizerine 6098 sayili Kanunun 173 iincli maddesinin ikinci
fikras1 geregince diismiigse, ipotekli alacaklinin ve ipotek iizerinde hak
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sahibi olan kisilerin onaymin alinmas: kaydiyla malikin veya diger bir

ilgilinin istemi {izerine ipotek ve varsa rehinli senet veya tahvildeki serh de

silinir.”
diizenlemeleri yer almaktadir. GSY m. 36/6’da, ipotek ve varsa rehinli senet
veya tahvildeki serhin silinmesine iliskin olarak iki farkli ihtimal 6ngoriilmiistiir.
GSY m. 36/6°da 6ngoriilen ilk ihtimale gore, sicile kayith ipotek, belirli bir siire
ile siirli olarak kurulmus ve bu siirenin dolmasi nedeniyle TTK m. 1051/1
uyarinca ipotek diismiisse, ipotekli alacaklinin ve ipotek iizerinde hak sahibi olan
kisilerin onaymin alimmasi sartiyla, malikin veya diger bir ilgilinin talebine
istinaden ipotek ve mevcut olmasi ihtimalinde rehinli senet veya tahvil
iizerindeki serh silinir (GSY m. 36/6-a).

GSY m. 36/6-a bakimindan dikkat ¢eken husus, belirli bir siire i¢in kurulan
ipotegin siiresinin dolmasiyla ipotek diismiis olsa** bile ipotekli alacaklinin ve
ipotek tizerinde hak sahibi olan kisilerin onayinin alinmasi sartiyla ipotek ve
mevcut olmasi ihtimalinde rehinli senet veya tahvil {izerindeki serh
silinmektedir. Dolayisiyla siiresi dolan ipotek sona ermis olmasina ragmen
ipotekli alacali ya da ipotek lizerinde hak sahibi olan kisiler ipotegin silinmesine
onay vermedikleri takdirde, gemi sicilinde yer alan ipotek kaydi silinmez.
Stiphesiz bu diizenlemenin yerindeligi tartigmaya agiktir. Zira belirli bir siire ile
siurlt olarak kurulan ipotegin siiresinin dolmasi ile ipotek sona ermis olur. Bu
nedenle, ipotek kaydinin silinebilmesi i¢in ipotekli alacakli ya da ipotek tizerinde
hak sahibi olan kisilerin onaylarinin aranmamas gerekir. Kaldi ki, siirenin sona
ermesiyle ipotek sona ermis olacagindan sicildeki ipotek kaydi yalnizca sekli
olarak bir anlam tasir. Bununla birlikte, siireye bagh kurulan ipotek siiresi
doldugu igin diigse bile ipotekli alacakli ve ipotek lizerinde hak sahibi olan
kisilerin onay1 alinmadig1 takdirde, sicildeki ipotek kaydi silinmez. Dolayistyla
bu kisiler silinme iglemine onay vermezlerse sicilde gemi ipotegine iliskin bir
yolsuz tescil mevcut olur. Bdyle bir durumda, yukarida da ifade edildigi izere,*
yolsuz ipotek tesciline (kaydina) bagl olarak iyi niyetli ti¢iincii kisilerin TTK m.
983/3 kapsaminda sicile giivenlerinin korunmasi séz konusu olabilecegi i¢in
silinme isleminin gecikmeksizin yapilmasi 6nem tagir.

4 GSY m. 36/6-a’da, ipotegin diismesine iliskin “Ipotegin siiresinin dolmas1” kenar bashkl TTK
m. 1051°¢ igaret edilmektedir. Bu hiikiimde, “Belli bir siire igin kurulan ipotek, bu siirenin
dolmast ile diiser.” diizenlemesi yer almaktadir.

4 Bkz. yukandall, 2, A.
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G. Bozucu Sarta Bagh Olarak Kurulmus Gemi ipoteginin Kosulun
Gerceklesmesi Nedeniyle Silinmesi

GSY m. 36/6-b’de,

“Gemi siciline kayith ipotek; ... b) Bozucu kosula tabi olarak kurulmus ve
bu kosulun gergeklesmesi lizerine 6098 sayili Kanunun 173 {incii
maddesinin ikinci fikras1 geregince diismiisse, ipotekli alacaklinin ve
ipotek tizerinde hak sahibi olan kisilerin onaymin alinmasi kaydryla
malikin veya diger bir ilgilinin istemi iizerine ipotek ve varsa rehinli senet
veya tahvildeki serh de silinir.”

diizenlemesi yer almaktadir. GSY m. 36/6’da Ongoriilen gemi ipoteginin
silinmesine iligkin ikinci ihtimal, bozucu sarta bagli olarak kurulmus gemi
ipoteginin kosulun gergeklesmesi nedeniyle silinmesi halidir. Buna gore, gemi
siciline kayitli ipotek, bozucu sarta baghi olarak kurulmus ve bu sartin
gerceklesmesi nedeniyle TBK m. 173/2 uyarinca ipotek diigmiisse, ipotekli
alacakli ve ipotek iizerinde hak sahibi olan kisilerin onayinin alinmasi sartiyla,
malikin veya diger bir ilgilinin talebine istinaden ipotek ve mevcut olmasi
ihtimalinde rehinli senet veya tahvil {izerindeki serh silinir (GSM m. 36/6-b).

GSY m. 36/6-b’de isaret edilen TBK m. 173/2’de, “Bozucu kosula baglanmis
sozlesmenin hiikiimleri, kosulun gergeklestigi anda ortadan kalkar.” denilmistir.
Buna gore, bozucu sarta baglanmig sdzlesmenin hiikiimleri, sartin gerceklestigi
anda ortadan kalkar. GSY m. 36/6-b’de de bozucu sarta bagh olarak kurulmus
ipotegin bu sartin gergeklesmesi ilizerine TBK m. 173/2 kapsaminda diismesi
halinde, yine ipotekli alacakli ve (varsa) ipotek {izerinde hak sahibi olan kisilerin
onaymin alinmasi sartiyla malikin veya diger bir ilgilinin talebine istinaden
ipotek ve mevcut olmasi ihtimalinde rehinli senet veya tahvil {izerindeki serh
silinecektir.

Burada, GSY m. 36/6-b’de gegen “diger bir ilgili” ifadesi ile kimin ya da
kimlerin kastedildiginin tespit edilmesi gereklidir. Kanaatimizce, hiikiimde yer
verilen “diger bir ilgili” ifadesinin kapsaminda, ipotekli alacakli ile (varsa)
ipotek lizerinde hak sahibi olan kisilerin yer aldigi agiktir. Ancak iizerinde
durulmasi gereken husus, ipotekli alacagin malik disinda bir borglusu oldugu
takdirde, bu kisinin de “diger bir ilgili” sifatina sahip olup olmadigidir.
Kanaatimizce, GSY m. 36/6-b’de gegen “diger bir ilgili” ile malik disinda
ipotekli alacakli ve mevcut olmasi ihtimalinde ipotek iizerinde hak sahibi olan
kimseler kastedilmistir. Bu sebeple, ipotekli alacagin (malik disindaki)
bor¢lusunun, bu ifadenin kapsaminda yer almadigi kabul edilmelidir.
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H. Geminin Sicil Kaydinin Silinmesi Nedeniyle Gemi Ipoteginin Silinmesi*®

GSY m. 36/7°de, “Kanunun 965 inci maddesinin {i¢iincii fikra hiikkmii ile 967 nci
madde hiikmii sakli kalmak kaydiyla gemi siciline kayith bir geminin silinmesi
halinde ipotek, silinme aninda sona erer.” diizenlemesine yer verilmistir. Buna
gore, TTK m. 965/3 ve TTK m. 967 saklh kalmak sartiyla, sicile kayith bir
geminin sicil kaydinin silinmesi halinde, ipotek, geminin sicilden silinme aninda
sona erer.*’ Ancak hemen belirtilmelidir ki, GSY m. 36/7’de, TTK m. 965/3 ve
TTK m. 967 nin sakl1 tutulmasinin gerek¢esi anlagilamamaktadir. Zira TTK m.
965/3’te, Tiirk bayragi ¢cekme hakkimin kaybedilmesi nedeniyle geminin sicil
kaydinin talep iizerine silinmesi; TTK m. 967°de ise, sicil kaydinda yirmi yildan
beri hi¢bir kayit islemi yapilmayan geminin Ulastima ve Altyap:
Bakanligi’'ndan®® alman bilgiye gore artik var olmadigina veya denizcilikte
kullanilamayacak hale geldigine kanaat getirilen gemilerin sicil kayitlarinin
re’sen silinmesi diizenlenmistir.*” TTK m. 965/3’e gore, geminin Tiirk bayrag

46 GSY m. 36/7°de, istisnai hiikiimler sakli kalmak kaydiyla gemi siciline kayith bir geminin sicil

kaydinin silinmesi halinde, gemi ipoteginin, geminin sicil kaydinin silinmesi aninda sona
erecegi diizenlenmistir. Goriildiigii {izere, hiikiimde, terminolojik olarak gemi ipoteginin
silinmesinden degil sona ermesinden s6z edilmistir. Oncelikle belirtilmelidir ki, geminin sicil
kaydi silindigi takdirde, gemi {izerindeki ipotek kaydi da silinmis olur. Bu nedenle, gemi
ipoteginin silinmesi yerine sona ermesi ifadesi tercih edilmis olabilir. Ayrica anlam karmasasi
olmamas: saikiyle gemi ipoteginin silinmesinden soz edilmemis olabilir. Zira hiikiimde,
geminin sicil kaydimin silinmesinden de bahsedilmektedir. Ote yandan dn. 35’te de
belirttigimiz {izere, gemi ipoteginin sona ermesi ve silinmesi kavramlar: birbirleriyle yakin
iliski icerisindedir. Calismanin bu béliimiinde de “Gemi Ipoteginin Silinmesi” konusu ele
alindigindan bu bagslikta, sistematik ve terminolojik a¢idan uyumu saglamak admna “Geminin
Sicil Kaydmin Silinmesi Nedeniyle Gemi Ipoteginin Sona Ermesi” bashg1 yerine “Geminin
Sicil Kaydinin Silinmesi Nedeniyle Gemi Ipoteginin Silinmesi” baglig1 tercih edilmistir.
Geminin sicil kaydinin silinmesi nedeniyle gemi ipoteginin sona ermesi hakkinda detayli bilgi
icin bkz. Yazicioglu, 221-222; Sozer, 190-191; ayrica bkz. Aydin, Kaydedilme ve Silinme, 108
vd.

TTK m. 967’de, “Ulastirma, Denizcilik ve Haberlesme Bakanlifindan alinan bilgiden” s6z
edilmistir. Ancak 703 sayili Anayasada Yapilan Degisikliklere Uyum Saglanmasi Amaciyla
Bazi Kanun ve Kanun Hiikmiinde Kararnamelerde Degisiklik Yapilmas: Hakkinda Kanun
Hiikkmiinde Kararname (RG 09.07.2018/30473) m. 31/1-a uyarinca, 655 sayil1 Ulastirma,
Denizcilik ve Haberlesme Bakanliginin Teskilat ve Gorevleri Hakkinda Kanun Hitkmiinde
Kararnamenin (RG 01.11.2011/28102 (Miikerrer)) adi, “Ulastirma ve Altyapt Alanma fliskin
Bazi Diizenlemeler Hakkinda Kanun Hiikmiinde Kararname” olarak degistirilmistir.
Dolayisiyla TTK m. 967°de gegen “Ulastirma, Denizcilik ve Haberlesme Bakanlig1” ifadesi,
“Ulastirma ve Altyap1 Bakanlig1” olarak anlasilmalidir.

49 TTK m. 965/3 ile TTK m. 967 hakkinda detayli bilgi igin bkz. Aydin, Kaydedilme ve Silinme,
123 vd. Belirtilmelidir ki, Tiirk Ticaret Kanunu’nda yer alan gemi sicili hakkindaki hiikiimler,
kural olarak Milli Gemi Sicili'ne iliskindir. Bu dogrultuda, gemilerin sicil kayitlarinin
silinmesine ilisgkin TTK m. 965-967 de kural olarak Milli Gemi Sicili’ne kayitli gemiler
bakimindan uygulama alani bulacaktir. TUGS ne iliskin mevzuatta (TUGSK ile TUGSY) ise,

47
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cekme hakkini kaybetmesi nedeniyle sicil kaydinin talep iizeri silinebilmesi igin
ipotekli alacaklilar ile mevcut olmalar1 ihtimalinde ipotek iizerinde hak sahibi
olan iigiincii kigilerin silinme islemine onay vermeleri gerekir. Ipotekli
alacaklilar ve mevcut olmalari ihtimalinde ipotek lizerinde hak sahibi olan kisiler
silinmeye onay vermezlerse, gemi sicilden silinemez; yalnizca geminin Tiirk
bayragi ¢ekme hakkimi kaybetmis oldugu sicile tescil edilir. Gerekli onaylar
alinarak geminin sicil kaydmin silindigi ihtimalde ise, ipotek ve ipotek
iizerindeki hak sahipligi de geminin sicil kaydinin silinmesi aninda sona erer.
Dolayisiyla bu gergevede, GSY m. 36/7°de, TTK m. 965/3’in sakli tutulmasinin
gerekeesi anlagilamamaktadir. Zira GSY m. 36/7°de, sicile kayitli bir geminin
sicil kaydinin silinmesi hélinde, ipotegin, geminin sicil kaydinin silinmesi aninda
sona erecegi ifade edilmistir. GSY m. 36/7°de, TTK m. 965/3 sakl1 tutulduguna
gore, ipotegin geminin sicilden silinmesinden 6nce sona ermesi gibi bir durum
$0z konusu olmali idi. Buna karsilik, TTK m. 965/3 kapsaminda geminin sicil
kaydinin silinmesi halinde de ipotek veya ipotek lizerindeki hak sahipligi
geminin sicil kaydmn silinmesi ile sona ermektedir. Ote yandan malik ile
ipotekli alacaklilar ve ipotek {izerindeki hak sahibi olan kisiler, silinme iglemine
onay vermeden Once veya onay verdikleri esnada, bu haklarindan feragat
ederlerse, ipotek ve ipotek iizerindeki haklar gemi sicilden silinmeden 6nce sona
ermis olur. Ancak GSY m. 36/7’de bu ihtimal sakli tutulmamstr.

Benzer sekilde, GSY m. 36/7°de, TTK m. 965/3’{in disinda TTK m. 967 de sakli
tutulmustur. TTK m. 967°de, sicil kaydinda yirmi yildan beri hicbir kayit islemi
yapilmayan geminin Ulagtirma ve Altyapt Bakanligi’'ndan alinan bilgiye gore
artik var olmadigma veya denizcilikte kullanilamayacak hale geldigine kanaat
getirilmesi halinde, geminin sicil kaydinda ipotek veya intifa hakki tescili
mevcut olmadig takdirde, gemi sicil miidiirliigli memurunun teklifi iizerine
mahkemenin,”® TTK m. 966°da yazili usule gerek olmaksizin, geminin sicil

TUGSY m. 7/2’deki diizenleme disinda TUGS’ne kayith gemi ve yatlarin sicil kaydimin
silinmesine iliskin diizenlemeler bulunmamaktadir. Bununla birlikte, TUGSY m. 14’te,
TUGS’ne kayith gemi ve yatlarin sicil kayitlarinin silinmesi bakimindan Tiirk Ticaret
Kanunu'nun TUGSK’na aykiri olmayan hiikiimlerinin uygulama alam bulacagi ifade
edilmistir. Bu nedenle, TTK m. 965-967, TUGS ne kayithh gemi ve yatlar bakimindan da
uygulama alani bulacaktir. TUGS ne kayith gemi ve yatlarin sicil kayitlarinin silinmesi
hakkinda bilgi i¢in bkz. Aydin, Kaydedilme ve Silinme, 248 vd.

Belirtilen mahkeme, gemi sicil miidiirliigiiniin gézetiminde gorev yaptigi mahkemedir. Bu
mahkeme, “Gemi sicilleri, liman baskanligi nezdinde ¢alisan sicil miidiirliikleri tarafindan, o
yerde deniz ticareti iglerine bakmakla gérevli asliye ticaret mahkemesinin, bulunmadig
takdirde asliye ticaret mahkemesinin, o da yoksa ticaret davalarina bakmakla gérevli asliye
hukuk mahkemesinin gézetimi altinda tutulur.” denilmek suretiyle TTK m. 954/2 c. 1’de
diizenlenmistir. Buna gore, geminin sicil kaydmin silinmesine karar verecek mahkeme, sicil
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kaydinin silinmesine karar verecegi diizenlenmistir. Eger gemi {izerinde, ipotek
veya intifa hakki tescil edilmis olursa, geminin sicil kaydi, TTK m. 966’da yazil
usul uygulanarak yine mahkeme karari ile silinecektir. Buna gore, geminin sicil
kaydinda ipotek veya intifa hakki tescili bulunmadig: takdirde, geminin sicil
kayd silindigi esnada, sona erecek ipotek veya intifa hakki mevcut olmadigindan
GSY m. 36/7 bakimindan 6zellik arz eden bir durum yoktur. Gemi iizerinde
ipotek veya intifa hakki mevcut ise, TTK m. 966’da yazili usul uygulanarak gemi
iizerinde hak sahibi olan kimselerin silinme islemine onay vermeleri sart1 aranir.
Bu kisiler, silinme islemine onay verdikleri takdirde, yukarida TTK m. 965/3
kapsamindaki agiklamalarimizda oldugu gibi geminin sicil kaydinin silinmesiyle
birlikte ipotek ve intifa hakki sona erer. Bu bakimdan GSY m. 36/7’de 6ngdriilen
esastan farkli bir durum mevcut degildir.

Ote yandan TTK m. 967°de, yalmzca ipotek ve intifa hakkindan soz edilse de
(disiik bir ihtimal olmakla birlikte) gemi sicilinde ipotek iizerinde bir hak kayd
ya da kayitlar1 da yer alabilir. Yine bu halde de ipotek iizerinde hak sahibi olan
kigilerin de silinme islemine onay vermeleri gerekir.’' Bu halde de silinme
islemine onay verildigi takdirde, ipotek iizerindeki hak kayit ya da kayitlar1 da
geminin sicil kaydinin silinmesi ile sona erer. Goriildigii izere, TTK m. 967
kapsaminda geminin sicil kaydinin silinmesinde, TTK m. 965/3’te oldugu gibi
GSY m. 36/7°de 6ngoriilen esastan farkli bir hukuki durum s6z konusu degildir.
Bu durum, GSY m. 36/7°de, TTK m. 965/3 ile TTK m. 967’nin sakl
tutulmasinin isabetli olmadig1 sonucuna ulagilmasmi gerekli kilmaktadir. Zira
TTK m. 965/3 ile TTK m. 967 kapsaminda geminin sicil kaydinin silinmesi
halinde, gemi ipotegi, geminin sicil kaydinin silinmesinden &nce sona
ermemekte; bir diger anlatimla, GSY m. 36/7°de ifade edildigi gibi ipotek,
geminin sicil kaydinin silinmesi ile sona ermektedir.

I. Alacagin Fona Girmesi Nedeniyle Gemi ipoteginin Silinmesi

GSY m. 36/8’de, “Gemi ipoteginin, Kanunun 1345 inci maddesinin birinci
fikras1 geregince sona erdiginin alacagin fona girdigine dair mahkeme karar ile
ispat edilmesi halinde ipotek silinir.” diizenlemesi yer almaktadir. Buna gore,

midiirliigiinin  bulundugu yerde deniz ticareti islerine bakmakla gorevli asliye ticaret
mahkemesi, bulunmadig1 takdirde asliye ticaret kemesi, asliye ticaret mahkemesinin de
bulunmamasi durumunda ticaret davalarina bakmakla goérevli asliye hukuk mahkemesidir.
Ancak TTK m. 954/2 c. 2°de “Bir yerde ticaret davalarina bakan birden ¢ok mahkeme varsa,
gemi sicilinin tutulmasini gozetecek mahkemeyi Adalet Bakanliginin onerisi tizerine Hakimler
ve Savcilar Kurulu’nun belirleyecegi” ifade edilmistir.

51" Bu konudaki agiklamalar i¢in bkz. Aydin, Kaydedilme ve Silinme, 152-154.
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gemi ipoteginin TTK m. 1345/1 uyarinca sona erdigi hususunun ipotegin
dayanagi olan alacagin fona girdigine iliskin mahkeme karart ile ortaya konmasi
halinde, gemi iizerindeki ipotek silinir. GSY m. 36/8’de atif yapilan TTK m.
1345/1°de ise,

“Bir alacagin, 1976 veya 1992 tarihli s6zlesmeler uyarinca kurulan fonlara
girecegi, fonun kuruldugu mahkeme tarafindan kabul edildigi anda, o
alacaga iligkin biitiin ayni ve sahsi teminatlar sona erer. Bu ayni ve sahsi
teminatlarin, o alacaga sagladig: oncelikler, fon paylastirmasinda dikkate
alinmaz.”

diizenlemesine yer verilmistir. Oncelikle belirtilmelidir ki, 1976 tarihli sozlesme
ifadesiyle 19.11.1976 tarihli Deniz Alacaklarina Kars1 Mesuliyetin Siirlanmast
Hakkinda 1976 Tarihli Milletleraras1 S6zlesme (Convention on Limitation of
Liability for Maritime Claims, 1976);’* 1992 tarihli s6zlesme ifadesiyle ise,
27.11.1992 tarihli Petrol Kirliliginden Dogan Zararin Hukuki Sorumlulugu ile
flgili Milletleraras1 Sézlesme® kastedilmistir. Ayrica 1992 tarihli Petrol
Kirliligi’nden Dogan Zararin Hukuki Sorumlulugu ile Ilgili Milletleraras
Sozlesme’yi tamamlamak tizere, 27.11.1992 tarihli Petrol Kirliligi Zararinin
Tazmini Igin Bir Milletlerarasi1 Fonun Kurulmas: ile Ilgili Milletleraras
Sozlesme™ hazirlanmis olup bu Sozlesme de yiiriirliiktedir.

2 Bu sozlesmede, 02.05.1996 tarihinde imzalanan Deniz Alacaklarina Karsi Mesuliyetin

Sinirlandirilmast Hakkinda 1976 Tarihli Milletlerarast Sozlesmeyi Tadil Eden Protokol
(Protocol of 1996 to amend the Convention on Limitation of Liability for Maritima Claims,
1976) ile baz1 degisiklikler yapilmistir. Ayrica “Sinirlarin degistirilmesi” kenar bashikli 1996
Protokol’liniin 8. maddesine uygun sekilde 19.04.2012 tarihinde 1976 tarihli S6zlesme’nin
sorumluluk sinirlarinda degisiklige gidilmis; bu degisiklikler, 08.06.2015 tarihinde yiiriirliige
girmistir. 1976 tarihli So6zlesme’nin sorumluluk sinirlarmna iliskin 2012 yilinda yapilan
degisiklikler hakkinda detayl: bilgi i¢in bkz. Yazicioglu, 31-32; 265-266 ve 278 vd.; Nil Kula
Degirmenci, Tiirk Hukukunda Deniz Alacaklarina Kars: Sorumlulugu Sinirlama Fonu (B. 1,
On Iki Levha Yayincilik 2015), 99 vd.

3 RG 24.07.2001/24472. Hemen belirtilmelidir ki, 1992 tarihli Sozlesme ifadesiyle esasen
29.11.1969 tarihli Petrol Kirliliginden Dogan Zararmm Hukuki Sorumlulugu ile Hgili
Milletlerarast Sozlesme’nin (International Convention on Civil Liability for Oil Pollution
Damage — CLC 1969) 1992 tarihli Protokol ile degisik hali kastedilmektedir. Petrol kirliligine
iliskin 1969 tarihli s6zlesme ve bu sdzlesmede 1976 ile 1992 tarihli protokoller ile yapilan
degisiklikler hakkinda detayli bilgi i¢in bkz. Yazicioglu, 36-37; Giilfer Kuyucu Merig,
Donatanin Petrol Kirliliginden Dogan Sorumlulugu ve Sinirlandiriimas: (B. 1, Filiz Kitabevi
2017), 107 vd.

3 RG 18.07.2001/24466. Ad1 gegen sozlesme ile 18.12.1971 tarihli Petrol Kirliliginden Dogan
Zararin Tazmini igin Bir Uluslararasi Fonun Kurulmasi Hakkinda Milletleraras1 Sozlesme
(International Convention on the Establishment of an International Fund for Compensation for
Oil Pollution Damage)’nin 1992 tarihli Protokol ile degisik hali kastedilmektedir. Ayrica 1971
tarihli sozlesmede degistiren 1976 ve 2003 tarihli protokoller de bulunmaktadir. Petrol
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1976 tarihli S6zlesme ile 1992 tarihli S6zlesme’de belirli deniz alacaklarina karsi
siirlt sorumluluk 6ngoriilmistiir. Bu kapsamda yer alan alacaklar bakimindan
borglu, bir akit devlet iilkesindeki mahkemeye basvurmak suretiyle bu borgclar
bakimindan fon tesis edilmesini talep edebilir. Bu talebe istinaden mahkeme, fon
kurulmasina karar verecegi gibi fon kapsaminda yer alan alacaklar ile
sorumluluk sinirin1 hesaplar. Fon tesis edildigi takdirde, alacaklilar tesis edilen
fon kapsaminda yer alan alacaklar1 i¢in yalmzca fona bagvurabilir. Bu
dogrultuda, bir alacagin fonun kapsamina girdigine iliskin mahkeme tarafindan
karar verildigi takdirde, alacakli, alacagini tahsil i¢in fona bagvurmak digindaki
hukuki imkanlardan yararlanamaz. Nitekim TTK m. 1345/1°de, bir alacagin
1976 veya 1992 tarihli s6zlesmeler kapsaminda kurulan fona girdiginin, fonun
kuruldugu mahkeme tarafindan kabul edildigi anda, o alacaga iliskin biitiin ayni
ve sahsi teminatlarin sona erecegi; bu ayni ve sahsi teminatlarin, o alacaga
sagladig1 onceliklerin de fonun paylastirilmasinda dikkate alimmayacag: ifade
edilmistir. GSY m. 36/8’de de TTK m. 1345/1’e atif yapilarak gemi ipoteginin
dayanagi olan alacagin 1976 veya 1992 tarihli sdzlesmeler kapsaminda kurulan
fona girdigine iligkin mahkeme kararinin sicil miidiirliigiine sunulmasi halinde,
gemi lizerindeki ipotegin silinecegi diizenlenmistir. Burada Onemle
belirtilmelidir ki, TTK m. 1345/1 c. 1°de belirtildigi lizere, gemi ipotegi, alacagin
1976 veya 1992 tarihli s6zlesmeler kapsaminda kurulan fona girdiginin, fonun
kuruldugu mahkeme tarafindan kabul edildigi anda sona ermektedir. Dolayistyla
gemi lizerindeki ipotek sona erse de ipotek kaydi silinene kadar sicilde gemi
ipotegine iliskin olarak yolsuz bir tescil sdz konusu olur. Bu nedenle, sona eren
ipotegin sicilden silinmesi 6nem arz eder. Bu dogrultuda, GSY m. 36/8’de, gemi
ipoteginin TTK m. 1345/1 uyarinca sona erdiginin, ipotege dayanak olugturan
alacagin fona girdigine iliskin mahkeme karar ile ispat edilmesi halinde ipotegin
silinecegi ifade edilmistir. Buna gore, silinme talep dilekcesi ekinde gemi
ipotegine dayanak olusturan alacagin 1976 veya 1992 tarihli sozlesmeler
kapsaminda tesis edilen fona girdigine iligkin mahkeme karar1 sunuldugu
takdirde, sicil miidiirliigii gemi ipotegini silecektir.

kirliliginden dogan zararin tazminine iligkin uluslararas: fonun kurulmasi hakkindaki 1971
tarihli sozlesme ve bu sozlesmede 1976, 1992 ve 2003 tarihli protokoller ile yapilan
degisiklikler hakkinda bilgi i¢in bkz. Yazicioglu, 37-38; Ismail Demir, ‘1992 Petrol Kirliligi
Zararinin Tazmini Igin Bir Uluslararasi Fonun Kurulmasi {le Tlgili Uluslararas1 Sézlesme’de
2003 Tarihli Protokol fle Kabul Edilen Degisiklikler’ (2012) 3 (1) indnii Universitesi Hukuk
Fakiiltesi Dergisi 215 vd.
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Gemi ipoteginin silinmesini diizenleyen GSY m. 36’nin, TTK m. 1044 vd.
hiikiimleriyle birlikte degerlendirilmesi neticesinde asagidaki sonuglara
ulasilmistir:

“Gemi ipoteginin silinmesi” kenar baslikli GSY m. 36, gemi ipoteginin
silinmesine iliskin diizenlemeler icermektedir. Bu diizenlemeler, TTK m. 1044
ve devaminda diizenlenen gemi ipoteginin sona ermesine iliskin hiikiimler
bakimindan tamamlayici hiikiim niteligindedir. Bu nedenle, Gemi Sicil
Yonetmeligi m. 36, TTK m. 1044-1053 hiikiimleriyle birlikte uygulama alani
bulur.

GSY m. 36, sicile kayith gemiler iizerinde kurulan ipotekler hakkinda uygulanir.
GSY m. 36’nin uygulanmasi bakimindan “sicile kayith gemi” kavraminin
kapsaminda, MGS’ne kayith gemiler TUGS ne kayitli gemi ve yatlar yer alir.
Buna gore, MGS’ne kayith gemilerle TUGS ne kayith gemi ve yatlar tizerindeki
ipotegin silinmesi hakkinda TTK m. 1044-1053 ile GSY m. 36 hiikmii birlikte
uygulanacaktir. Ayrica TTK m. 1058 ile TTK m. 994’ten yola ¢ikilarak GSY m.
36’nmn, Yap: Halindeki Gemilere Ozgii Sicil’e kayith gemiler (yapilar)
iizerindeki ipoteklerin silinmesi bakimimndan da uygulama alan1 bulacagi
sonucuna ulasilmaktadir. Ote yandan GSY m. 36, Baglama Kiitiigii’'ne kayitli
gemi, deniz ve i¢su araglari ile TTK m. 941/2 uyarinca tutulan Ozel Sicil’e kayith
gemiler hakkinda uygulanmaz.

“Gemi ipoteginin silinmesi” kenar baslikli GSY m. 36’da, fikralar halinde gemi

ipoteginin silinmesini gerektiren haller ve bu haller gerceklestigi takdirde, gemi
sicilinde yapilacak islemler detayli bir sekilde diizenlenmistir. GSY m. 36’da yer
alan gemi ipoteginin silinmesini gerektiren haller incelendiginde, bu hallerin
aslinda gemi ipotegini sona erdiren haller oldugu tespit edilmektedir. GSY m.
36’da, fikralar halinde dokuz ayr silinme hali ongoriilmiistiir. Buna gore, bu
hallerden biri meydana geldigi takdirde, gemi ipotegi sona erdiginden gemi
ipoteginin gemi sicilinden silinmesi gerekliligi ortaya ¢ikmaktadir.

GSY m. 36°da diizenlenen ilk silinme hali, yetkili adli veya idari mercilerin
karart ile gemi ipoteginin silinmesi halidir. GSY m. 36/1°¢ gore, gemi lizerindeki
ipotegin kalktigina iligkin yetkili adli veya idari merci kararimin ilgili gemi sicil
miidiirliigiine ulagmasini takiben kararda belirtilen ipotek kaydi sicilden silinir.
Silinme islemine iligkin belgeler de geminin dosyasinda muhafaza edilir.
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GSY m. 36°da diizenlenen ikinci silinme hali, taraflarin anlagmasi ile gemi
ipoteginin silinmesi halidir. GSY m. 36/2’ye gore, ipotekli alacakl ile gemi
malikinin, ipotegin kaldirilmasi hususunda TTK m. 1015/2 ile GSY m. 33’te
belirtilen sekil sartina uygun bir sekilde anlagsmalar: iizerine, mevcut olmasi
ihtimalinde ipotek iizerinde hak sahibi olan kisilerin onayinin alinmasi kaydiyla
ipotek ve varsa rehinli tahvil ile senetteki serh silinir.

GSY m. 36°da diizenlenen ii¢lincii silinme hali, ipotekli alacaklinin feragati
nedeniyle ipotegin silinmesi halidir. GSY m. 36/3’e gore, ipotek iizerinde hak
sahibi olan kisilerin onaymin alinmas1 sarttyla ipotekli alacaklinin imzas1 noter
tarafindan tasdik edilen feragat beyani ile ipotek ve mevcut olmasi ihtimalinde
rehinli tahvil veya senet {izerindeki serh silinir. Ayrica feragat (vazgegme)
beyaninin gemi sicil miidiirliigiinde de yapilmast miimkiindiir.

GSY m. 36’da diizenlenen dordiincii silinme hali, ipotekli geminin miilkiyeti ile
alacagin aym kiside birlesmesi nedeniyle ipotegin silinmesi halidir. GSY m.
36/4’e gore, ipotekli geminin miilkiyeti, hukuki iglem yoluyla alacakliya gecerse
alacakli, gemi siciline malik olarak tescil edilir ve gemi iizerindeki ipotek silinir.
Benzer sekilde, malik, gemisi iizerinde ipotekle teminat altina alinan alacagi
devralirsa, TTK m. 1045/2 sakli kalmak kaydiyla TTK m. 1038/3 uyarinca tescil
yapilirken ipotek silinir.

GSY m. 36’da diizenlenen besinci silinme hali, borcun dis iistlenilmesi nedeniyle
gemi ipoteginin silinmesi halidir. GSY m. 36/5’e gore, bor¢lu olmayan malik,
gemisi lizerinde kurulan ipotegin dayanagi olan borcun tigiincii bir kisi tarafindan
iistlenilmesine TBK m. 198/2 uyarinca yazili onay vermezse, konusu borcun dis
iistlenilmesi olan sozlesme akdedildigi anda gemi ipotegi diiser; bir diger
anlatimla, sona erer. Borcun dis iistlenilmesine iliskin s6zlesmenin ispat edilmesi
sartiyla, malikin veya diger bir ilgilinin talebine istinaden gemi ipotegi sicilden
silinir. Ayrica gemi sicil miidiirliigiiniin talep etmesi halinde, ipotekli alacakli
konusu borcun dig {istlenilmesi olan sozlesme hakkinda bilgi vermekle
yiikiimliidiir.

GSY m. 36’da diizenlenen altinci silinme hali, belirli bir siire igin kurulmus gemi
ipoteginin siirenin dolmasi nedeniyle sicilden silinmesi halidir. GSY m. 36/6-
a’ya gore, gemi siciline kayith ipotek belirli bir siireyle sinirli olarak kurulmus
ve bu siirenin dolmasi nedeniyle TTK m. 1051/1 uyarinca ipotek diigmiisse,
ipotekli alacaklinin ve ipotek iizerinde hak sahibi olan kisilerin onaymin alinmasi
sartiyla, malikin veya diger bir ilgilinin talebine istinaden ipotek ve mevcut
olmasi ihtimalinde rehinli senet veya tahvil tizerindeki serh silinir.
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GSY m. 36’da diizenlenen yedinci silinme hali, bozucu sarta bagl olarak
kurulmus gemi ipoteginin kosulun gerceklesmesi nedeniyle silinmesi halidir.
GSY m. 36/6-b’ye gore, gemi siciline kayith ipotek bozucu kosula bagli olarak
kurulmus ve bu kosulun gergeklesmesi iizerine TBK m. 173/2 uyarinca ipotek
diismiigse, ipotekli alacaklinin ve ipotek iizerinde hak sahibi olan kisilerin
onaymin almmas1 sartiyla, malikin veya diger bir ilgilinin talebine istinaden
ipotek ve mevcut olmasi ihtimalinde rehinli senet veya tahvil {izerindeki serh
silinir.

GSY m. 36’da diizenlenen sekizinci silinme hali, geminin sicil kaydinin
silinmesi nedeniyle gemi ipoteginin silinmesi halidir. GSY m. 36/7’ye gore, TTK
m. 965/3 ile TTK m. 967 sakhi kalmak sartiyla sicile kayitl bir geminin sicil
kaydinin silinmesi halinde ipotek, geminin sicilden silinme aninda sona erer.

GSY m. 36’da diizenlenen dokuzuncu ve ayni zamanda dokuzuncu silinme hali,
ipotegin dayanagi olan alacagin fona girmesi nedeniyle gemi ipoteginin silinmesi
halidir. GSY m. 36/8’e gore, gemi ipoteginin TTK m. 1345/1 uyarinca sona
erdiginin alacagin fona girdigine iligkin mahkeme karar ile ispat edilmesi
halinde ipotek silinir.

Gemi Sicil Yonetmeligi’nin gemi ipoteginin silinmesini diizenleyen 36. maddesi
biitiinciil bir bakis agisiyla degerlendirildiginde, GSY m. 36’da hiikiim altina
alinan bazi silinme hallerinin esas itibariyle TTK m. 1044 vd. hiikiimlerinde
diizenlenen gemi ipotegini sona erdiren haller ile benzerlik gosterdigi; bu agidan
GSY m. 36’da, TTK m. 1044 vd. hiikiimlerine belirli 6l¢iide baglh kalindig1 tespit
edilmektedir. Bununla birlikte, GSY m. 36’da gemi ipoteginin silinmesine iliskin
olarak TTK m. 1044 vd. hiikiimlerinde bulunmayan diizenlemeler ile silinme
hallerine yer verildigini de sdylemek miimkiindiir. Ayrica GSY m. 36’da, TTK
m. 1044 vd. hiikiimlerindeki gibi maddi hukuka iliskin diizenlemelere yer
verilmigse de, TTK m. 1044 vd. hiikiimlerinden farkli olarak gemi sicilinde
yapilacak usuli iglemlere iliskin diizenlemeler de bulunmaktadir.
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leading to the termination of a ship mortgage. However, it must be noted that, pursuant
to TCC Article 994, SRR Article 36 which regulates the circumstances requiring the
deletion of a ship mortgage has the character of a supplementary provision vis-a-vis the
provisions of TCC Articles 1044—1053, which are contained in the section entitled
“Termination of Ship Mortgage”. Accordingly, in the present study, while analyzing
SRR Article 36 regulating the deletion of ship mortgages, the relevant provisions set
forth under TCC Articles 1044—1053 have also been discussed to the extent necessary.

Keywords: *Ship Mortgage *Ship Registry Regulation *Deletion of Ship Mortgage
*Circumstances Requiring the Deletion of a Ship Mortgage *Circumstances Leading to
the Termination of a Ship Mortgage

(074

Caligmanin konusunu, gemi ipoteginin silinmesini diizenleyen Gemi Sicil Yonetmeligi
(GSY) madde (m.) 36 hiikmii olusturmaktadir. Bu kapsamda, ilk olarak GSY m. 36 nin
uygulama alani tespit edilmigtir. Ardindan GSY m. 36°da fikralar halinde diizenlenen
gemi ipoteginin sicilden silinmesini gerektiren haller iizerinde durulmus; bu hallerin
aslinda gemi ipotegini sona erdiren haller oldugu tespit edilmistir. Ayrica GSY m. 36°da,
sona eren gemi ipoteginin gemi sicilinden silinmesine iliskin usul ve esaslar da
diizenlenmis oldugundan bu hususlar da calismada incelemeye konu edilmistir. Ote
yandan GSY m. 36 disinda, 6102 sayili Tiirk Ticaret Kanunu (TTK) m. 1044 ve devanu
(vd.) hiikiimlerinde de gemi ipotegini sona erdiren haller hakkinda diizenlemeler
bulunmaktadir. Ancak ifade edilmelidir ki, TTK m. 994 uyarinca, gemi ipoteginin
silinmesini gerektiren halleri diizenleyen GSY m. 36, “Gemi ipoteginin sona ermesi”
baslikli boliimde yer alan TTK m. 1044-1053 hiikiimleri agisindan tamamlayici hitkiim
niteligindedir. Bu nedenle, caligmada, gemi ipoteginin silinmesini diizenleyen GSY m.
36 incelenirken gerektigi Olciide TTK m. 1044-1053 hiikiimlerinde yer alan
diizenlemeler iizerinde de durulmustur.

Anahtar Kelimeler: Gemi Ipotegi *Gemi Sicil Yénetmeligi «Gemi Ipoteginin Silinmesi
*Gemi Ipoteginin Silinmesini Gerektiren Haller *Gemi Ipotegini Sona Erdiren Haller

INTRODUCTION

Pursuant to Articles 953" and 994 of the Turkish Commercial Code No. 6102,
as well as Article 478(1)(d) of Presidential Decree No. 1 on the Presidential

' In Article 953 of the TCC, titled “Regulation,”: “The manner in which the ship certificate and
flag certificate are to be issued, how the ship’s name is to be written on the ship, and the
manner of application of the provisions of this Section shall be determined by a regulation
issued by the President.”

Article 994 of the TCC, titled “Regulations,” states: “Supplementary provisions regarding the
establishment and maintenance of the ship registry, the qualifications required of its director
and officers, how legal relationships shall be documented and registered, and the correction,
modification, and deletion of records shall be determined by regulations issued by the
President.”

3 0G 14.02.2022/27846.
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Organization, the Ship Registry Regulation (SRR) was enacted by Decision No.
7283.* In addition, by Decision No. 7283, the Ship Registry Regulations’ and
Regulations on Ship Flag Certificates® has been repealed.” Therefore, the
relevant provisions of the Ship Registry Regulation shall apply to matters
regulated in the repealed Ship Registry Regulation and the Regulation on Ship
Flag Certificates.®

The study aims to evaluate Article 36 of the SRR, which regulates the
cancellation of ship mortgages. In this context, the study will first determine the
scope of application of SRR Article 36. Subsequently, it will address the cases
of cancellation of ship mortgages regulated in SRR Article 36, titled
“Cancellation of Ship Mortgages,” and the procedural regulations concerning the
actions and transactions to be carried out in the ship registry in the event that
these cases occur. Furthermore, limited to the cases of cancellation in Article 36
of the SRR, the study will also focus on the regulations regarding the termination
of ship mortgages contained in the provisions of Article 1044 et seq. of the TCC.

I. SCOPE OF APPLICATION OF ARTICLE 36 OF THE SHIP
REGISTRY REGULATION GOVERNING THE CANCELLATION OF
SHIP MORTGAGES

1. Evaluation From the Perspective of Ships Registered in the National
Ship Registry and Ships and Yachts Registered in the Turkish
International Ship Registry

Article 33/1(3) of the SRR states: “Contractual pledges of vessels registered in
the registry shall only be secured by way of a ship mortgage.” Furthermore, TCC
art. 1014/1(3) also stipulates that “Contractual pledges of vessels registered in

4 Decision No. 7283 was published in the Official Gazette dated 12.05.2023 and numbered
32188. The SRR entered into force on the date of its publication, 12.05.2023. Indeed, SRR
Article 63 states, “This Regulation shall enter into force on the date of'its publication.”

5 0G 04.02.1957/9526.

¢ OG 17.04.1957/9588.

7 Decision No. 7283 states: “It has been decided, pursuant to Articles 953 and 994 of the Turkish

Commercial Code No. 6102 and subparagraph (d) of the first paragraph of Article 478 of

Presidential Decree No. I on the Presidential Organization, to repeal the Regulation on the

Ship Registry enacted by the Council of Ministers’ Decision No. 4/8520 dated 31/12/1956 and

the Regulation on Ship Flag Certificates enacted by the Council of Ministers’ Decision No.

4/8807 dated 13/03/1957, and to put into force the attached Ship Registry Regulation.”

Murat Aydin, ‘Gemi Sicil Yonetmeligi’nin Gemi Ipoteginin Kurulmasma [liskin

Hiikiimlerinin Degerlendirilmesi’ (2024) 82 (2) Istanbul Hukuk Mecmuas1 482 (‘Ipotek’).
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the registry shall only be secured by way of a ship mortgage.” These provisions
indicate that contractual liens on vessels registered in the registry can only be
secured by ship mortgages and that the provisions on ship mortgages in the Ship
Registry Regulation apply only to vessels registered in the registry. On the other
hand, looking at the wording of art. 36 of the Ship Registry Regulation, it is
determined that this provision will apply to mortgages established on “registered
ships.” Indeed, SRR art. 36 refers to the ship registry office, the removal of the
ship mortgage from the registry, and the procedures to be carried out at the ship
registry office. Therefore, it can be said that SRR art. 36, which regulates the
removal of the ship mortgage, applies to “ships registered in the registry”.’

The applicability of TCC art. 36 depends on the existence of a vehicle that
qualifies as a “vessel,” the registration of this vehicle in the registry, and the
establishment of a mortgage on this vehicle. TCC art. 4, which regulates the
definitions and abbreviations used in the Regulation, does not define the concept
of “vessel” as used in the Ship Registry Regulation. However, in our opinion,
the definition of ““vessel” in TCC art. 931/1 should be taken as the basis; it should
be accepted that SRR art. 36 applies to vehicles that meet the definition of a
vessel in TCC Article 931/1."°

SRR art. 4/1-¢ states that the concept of ship registry referred to in the Regulation
means: “the official registry maintained under the responsibility of the state,
which is specific to the registration of ships eligible for registration under Article
956 of Law No. 6102 and which ensures the disclosure and transparency of the
material and legal status of the ship.” This provision indicates that the concept
of “ship registry” used in the Ship Registry Regulation is the same as that
regulated in TCC art. 954 et seq. and referred to as the “National Ship Registry
(MGS)”."' It is determined that the ship registry is intended to be expressed.'
Therefore, for the purposes of applying SRR art. 36, ships registered with the
MGS fall within the scope of the concept of “registered ship.”

®  Aydm, ‘Ipotek’, 483.

10 Aydin, ‘Ipotek’, 483.

"' The ship registry, regulated under the heading “Ship Registry” in the provisions of TCC art.
954 et seq., is governed by the Turkish International Ship Registry Law dated 16.12.1999, No.
4490, and the Law Amending Decree-Law No. 491 (OG 21.12.1999/23913 - TUGSK) art. 2/1-
¢ and the Turkish International Ship Registry Regulation (OG 23.06.2000/24088 - TUSRR)
art. 4/1-e, it is referred to as the National Ship Registry.

12 See also Aydmn, ‘Ipotek’, 484.
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However, in our opinion, for the purposes of applying SRR art. 36, which
regulates the cancellation of ship mortgages, the concept of “ship registered in
the registry” does not only include ships registered with the MGS. This is
because SRR art. 4 defines not only the concept of “ship registry” used to refer
to the MGS, but also the Turkish International Ship Registry (TUGS), which also
has the status of a “ship registry”."* “Cancellation, sale, name change, mortgage
registration” as outlined in TUSRR art 14,

“For TUGS registration procedures, the provisions of the TCC and the Ship
Registry Regulations dated 31/12/1956 and numbered 8520, which do not
conflict with Law No. 4490, shall apply to the cancellation, sale, name
change, mortgage registration, and other similar procedures of ships.”

According to this provision, TUGS registration procedures for ships."* The
provisions of the TCC and the Ship Registry Regulations that are not contrary to
the TUGSK apply to cancellations, sales, name changes, mortgage registrations,
and other similar transactions. However, SRR art. 59/1 stipulates that
“References in the legislation to the Ship Registry Regulations enacted by the
Council of Ministers Decision No. 4/8520 dated 31/12/1956 shall be deemed to
be references to this Regulation.” Based on this provision, it should be accepted
that the reference to the Ship Registry Regulations in TUSRR art. 14 is deemed
to be a reference to the Ship Registry Regulation. Accordingly, the provisions of
the Ship Registry Regulation that do not conflict with the TUGSK shall also
apply to ships and yachts registered with the TUGS regarding registration
procedures and the cancellation, sale, name change, mortgage registration, and
other similar procedures of ships and yachts.'” Therefore, it should be concluded
that SRR art. 36 also applies to ship mortgages established on ships and yachts
registered with the TUGS.

Article 4(1)(k) of the SRR provides the following rule: “For the purposes of this Regulation,
TUGS refers to the Turkish International Ship Registry kept pursuant to the Turkish
International Ship Registry Law No. 4490 dated 16/12/1999 and the Law on the Amendment
of Decree Law No. 491.”

14 Commercial ships and yachts are registered with TUGS (TUGSK art. 2, TUSRR art. 4). In
contrast, TUSRR art. 14 refers only to “ships.” This situation leads to the interpretation that
TUSRR art. 14 applies only to ships registered with TUGS. However, in our opinion, TUSRR
art. 14 applies to vessels and yachts registered with TUGS. Therefore, the term “vessels” in
TUSRR art. 14 should be understood as “vessels and yachts.” For information, see: Murat
Aydin, Gemilerin Kaydedilmesi ve Kayitlarinin Silinmesi (1st edn, Filiz Kitabevi 2022) 248,
dn. 183 (Kaydedilme ve Silinme).

15 See also. Aydin, ‘Ipotek’, 485.
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2. Evaluation of Vessels, Sea and Inland Vessels Registered in the Ship
Registry and Vessels Registered in the Special Registry

SRR art. 36, which regulates the deletion of ship mortgages, applies to ship
mortgages established on vessels registered in the ship registry. Therefore, in our
view, SRR art. 36 does not apply to ships and marine or inland vessels registered
in the Mooring Registry,'¢ as the latter does not constitute'” a ‘ship registry’.
Indeed, vessels registered in the Mooring Registry do not fall within the scope
of the term ‘vessels registered in the registry’ for the purposes of applying SRR
art. 36."® Moreover, since the Mooring Registry does not have the legal character
of a ship registry, it is not possible to establish a mortgage over ships or marine
or inland watercraft registered therein. For this reason, SRR art. 36 cannot be
considered applicable to vessels registered in the Mooring Registry. In fact, SRR
art. 36 contains no provision or reference indicating that the rules set out therein
would apply to ships or marine or inland watercraft registered in the Mooring
Registry.

Since the Special Registry defined in SRR art. 4/1(h)"’ does not possess the legal
character of a ‘ship registry’ either, SRR art. 36 is likewise inapplicable to

Article 4/1-a of the SRR defines the Registration Log referred to in the Regulation as follows:
“The electronic registration system consisting of main and auxiliary registers, and the
registration file, where ships, vessels, and inland watercraft are registered, as required by
Article 43 of the Decree Law No. 655 on Certain Regulations Concerning Transportation and
Infrastructure dated 26/9/2011.” which records ships, sea and inland watercraft, and consists
of a main and auxiliary register, as well as the registration log file.”

For detailed information on the legal nature of the Mooring Registry and the scholarly views
on this matter, see Aydin, Kaydedilme ve Silinme, 257 et seq.; Aydn, ‘Ipotek’, 487. It should
be noted that the majority of scholars are of the opinion that the Mooring Registry does not
qualify as a ‘ship registry’. Moreover, the Court of Cassation has also stated in its case law that
the Mooring Registry does not bear the characteristics of a ‘ship registry’. For an example, see
Court of Cassation 12th Civil Chamber, 02.02.2021, E. 2020/9457, K. 2021/954 (Lexpera).

18 See also Aydmn, ‘Ipotek’, 487.

SRR art. 4/1(h) defines the Special Registry as follows: “In this Regulation, Special Registry
refers to the registry kept by the registry directorates before the Ministry pursuant to the third
paragraph of Article 941 of the Code for vessels that have been granted permission to fly the
Turkish flag in accordance with the second paragraph of the same article.” In addition, SRR
art. 51(1), titled “Special Registry,” contains further provisions regarding this registry and
provides: “In the cases set out in the second paragraph of Article 941 of the Code, permission
to fly the Turkish flag may be granted by the Ministry upon request for foreign-flagged vessels.
Vessels that are granted permission to fly the flag are temporarily registered in the special
registry within GESBIS. The person who receives the permission is obliged to prove every two
years that the conditions required for the permission continue to exist. The procedures and
principles regarding temporary flagging are determined by the Ministry.” Accordingly, SRR
art. 51(1) corresponds to TCC art. 941(2)-(3). Under TCC art. 941(2), the Ministry of Transport
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vessels registered in the Special Registry. It should be noted here that TCC art.
941/3 and SRR art. 4/1(h) and SRR art. 51/1 stipulate that ships permitted to fly
the Turkish flag temporarily pursuant to TCC art. 941/2 shall be registered in a
“registry” called the Special Registry. However, the use of the term “registry” in
these provisions is not correct from a legal terminology perspective. This is
because the Special Registry does not constitute a “ship registry.” In practice,
the Special Registry which is also referred to as the “Charterer’s Registry”, is a
record system established for the purpose of monitoring and supervising vessels
that are granted temporary permission to fly the Turkish flag pursuant to Article
941/2% of TCC; it is used to record information pertaining to vessels authorized
to fly the Turkish flag on a temporary basis and the permissions granted to such
vessels.?! Therefore, the use of the term “registry” in the relevant provisions for
this registration system and the reference to this registration system as the
“Charterer’s Registration” in practice is not accurate in terms of legal
terminology.*

3. Assessment in Respect of Vessels (Structures) Registered in the Registry
for Ships Under Construction

SRR art. 36 applies to mortgages established on “vessels registered in the
registry,” raising uncertainty as to whether it applies to mortgages on vessels
(structures) registered in the Registry Specific to Vessels Under Construction.

and Infrastructure may grant (temporary) permission to fly the Turkish flag to a foreign-flagged
vessel that is “not a Turkish vessel” because its owner does not meet the requirements set forth
in TCC art. 940, and TCC art. 941(3) stipulates that vessels granted such temporary permission
shall be recorded in the Special Registry kept by the Ministry. For detailed information on the
Special Registry, see Aydin, “Ipotek,” 487 et seq.

20 TCC art. 941(2) provides: “If a vessel that is not a Turkish vessel has been left, with the owner’s
consent, to persons entitled to fly the Turkish flag for operation under their own name for a
period of at least one year, the Ministry of Transport and Infrastructure may permit the vessel
to fly the Turkish flag, provided that the provisions of Turkish legislation concerning the
master and officers are complied with and that there is no provision in the foreign law
preventing such permission. However, the person who has obtained the permission is obliged
to prove every two years that the conditions required for the permission continue to exist.”

2l Emine Yazicioglu, Deniz Ticareti Hukuku (Kender — Cetingil) (17th edn, Filiz Kitabevi 2022),
65 and 319.

Although they are not Turkish ships (they fly foreign flags), ships that are permitted to fly the
Turkish flag are registered, and to describe this registration system, which is also referred to
as the “Charterer’s registry” in practice, the use of the term “registry” in TCC art. 941/3 and
SRR art. 4/1(h) and SRR art. 51/ 1, is not appropriate; it would be more appropriate to use
terms such as “Special Registry,” “Charterer’s Registry” or “Charterer’s List” to refer to this
registration system instead of the term “registry”. See Aydin, ‘Ipotek,” 489.

22
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This is because the Registry Specific to Vessels Under Construction has the
nature of a “registry”’. However, vessels (structures) that are not yet completed
are registered in this registry. Accordingly, vessels (structures) registered in the
Register of Ships Under Construction do not qualify as “ships” under TCC art.
931/1 because their construction has not been completed; therefore, structures
registered in this register are not considered “ships registered in the register.”
Consequently, it must be concluded that SRR art. 36 does not apply to mortgages
on vessels (structures) registered in the Register Specific to Ships Under
Construction. Indeed, although SRR articles 47-50 contain special provisions
regarding the Registry Specific to Ships Under Construction, these provisions do
not contain any regulation or reference to the applicability of SRR art. 36
regarding the cancellation of mortgages established on structures. In this context,
the first paragraph of SRR art. 48, titled “Encumbrance proceedings in the
registry specific to ships under construction,” regulates the principles regarding
the establishment of mortgages on ships under construction; while SRR art. 48/2
stipulates that “In mortgage and other encumbrance registration procedures to
be recorded on structures registered in the registry specific to ships under
construction, the procedures applied in the ship registry shall apply.”
Accordingly, the same procedural steps applied in the MGS are followed for
mortgage and other encumbrance registration, correction, and cancellation
procedures on the registry records of ships (structures) registered in the Registry
Specific to Ships Under Construction. In this respect, Article 48/2 of the SRR
only intended to provide a procedural regulation. Therefore, it is not possible to
interpret this provision as containing a reference to the applicability of the
provisions of the SRR relating to ship mortgages and, in this context, SRR art.
36 to vessels (structures) registered in the Register Specific to Ships Under
Construction.*

On the other hand, TCC art. 1058 states: “Subject to the special provisions
concerning mortgages on ships under construction, the provisions of Articles
1014 to 1053 shall also apply to such mortgages.” Accordingly, with regard to
mortgages on ships (structures) that are not yet completed, in addition to the
special provisions in TCC art. 1054-1058, the provisions relating to ship
mortgages in TCC art. 1014-1053 also apply. TCC art. 994, one of the bases of
the SRR, states that

23 See also Aydm, “Ipotek,” 490 et seq.
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“The establishment and maintenance of the ship registry, the qualifications
required of its director and officials, how legal relationships shall be
documented and registered, and supplementary provisions regarding the
correction, amendment, and deletion of records shall be determined by a
regulation issued by the President”.

TCC art. 994 is a regulation that follows TCC art. 954-985 concerning the
National Ship Registry and art. 986-992 concerning the Registry Specific to
Ships Under Construction from a systematic perspective, and it is valid and
applicable to both registries. Accordingly, based on TCC art. 994, it is
determined that SRR art. 48 is a supplementary provision with respect to the
provisions of TCC art. 1054-1058 concerning mortgages on ships (structures)
under construction.?*

Furthermore, based on TCC art. 1058, it can be said that SRR art. 48, as well as
SRR art. 36, which regulates the cancellation of ship mortgages, will apply to
the cancellation of mortgages on ships (structures) registered in the Register of
Ships Under Construction. This is because, under TCC art. 1158, in addition to
the special provisions on mortgages on ships (structures) registered in the
Register of Ships Under Construction in TCC arts. 1054-1058, the provisions on
ship mortgages in TCC arts. 1014-1053 concerning ship mortgages shall also
apply. This necessitates that a similar situation shall also apply to the SRR, which
constitutes “supplementary legislation” as stated in TCC art. 994. Therefore,
although SRR art. 36 is intended for ships that have been completed and
registered, mortgages> on ships (structures) registered in the Register for Ships
Under Construction pursuant to TCC art. 1058 will also apply to its
cancellation.*®

24 See also. Aydin, ‘Ipotek’, 492.

25 Tt should be noted that the cancellation of mortgages on vessels (structures) whose construction
has not yet been completed falls outside the scope of this study. This section focuses solely on
whether SRR art. 36 is applicable to vessels (structures) registered in the Registry for Ships
Under Construction.

For explanations to the same effect regarding the provisions of the SRR on the establishment
of ship mortgages, see Aydmn, Ipotek, 492.
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I1. PRINCIPLES AND PROCEDURES FOR THE CANCELLATION OF
A SHIP MORTGAGE

1. In General

SRR art. 36 provides for nine separate cases of cancellation in paragraphs. These
cases, which are regulated as cases of cancellation of ship mortgages, actually
terminate the ship mortgage.?’ Accordingly, if any of these circumstances arise,
the ship mortgage shall terminate, and it shall be necessary to remove the ship
mortgage from the ship registry. These cases are: cancellation of the ship
mortgage by decision of the competent judicial or administrative authorities
(SRR art. 36/1); cancellation of the ship mortgage by agreement of the parties
(SRR art. 36/2); cancellation of the ship mortgage due to the creditor’s waiver
(SRR art. 36/3); the deletion of the ship mortgage due to the consolidation of the
ownership of the mortgaged ship and the claim in the same person (SRR art.
36/4); the deletion of the ship mortgage due to the external assumption of the
debt on which the mortgage is based (SRR art. 36/5); cancellation of a ship
mortgage established for a specific period due to the expiration of that period
(SRR art. 36/6-a); cancellation of a ship mortgage established subject to a
condition precedent due to the fulfillment of that condition (SRR art. 36/6-b);
cancellation of the ship mortgage due to the deletion of the ship’s registry (SRR
art. 36/7) and cancellation of the ship mortgage due to the claim on which the
mortgage is based being transferred to a fund (SRR art. 36/8). Furthermore, SRR
art. 36 also contains procedural regulations regarding the actions and procedures
to be carried out in the ship registry in the event that these circumstances arise,
other than those requiring the cancellation of the ship mortgage.

2. Circumstances for the Cancellation of a Ship Mortgage

A. Cancellation of Ship Mortgage by Decision of Competent Judicial or
Administrative Authorities

SRR art. 36/1 states:

“Upon receipt by the relevant registry office of the decision of the
competent judicial or administrative authority confirming the release of the

27 For the proposition that a ship mortgage may be terminated on specific grounds expressly

regulated by law, such as the loss of the vessel, extinction of the secured claim, consolidation
of the creditor and owner status in the same person, agreement of the parties, the creditor’s
waiver of the mortgage, expiry of the mortgage period, or deletion of the mortgage from the
register, see Ashihan Erbas Acikel, Gemi Ipotegi ve Sigorta (1st edn, Filiz Kitabevi 2025) 97.
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mortgage on the vessel, the record specified in the decision shall be deleted
from GESBIS. The documents forming the basis for the deletion shall be
kept in the ship’s file.”

Accordingly, the judicial®® or administrative authority regarding the release of

the mortgage on the ship or, following the receipt of the administrative
authority’s decision by the relevant registry office, the mortgage registration
specified in the decision shall be deleted from GESBIS. The documents forming
the basis for the deletion shall be kept in the ship’s registry file. Article 36/1 of
the SRR regulates the possibility of deleting a ship mortgage based on the
decision of the competent judicial or administrative authorities. Although not
explicitly stated in the provision, in our opinion, the term ‘“competent
administrative authorities” should be understood to refer to courts or
enforcement and bankruptcy offices. However, it is unclear what is meant by
“competent administrative authorities” in the provision. In this context, it can be

28 1In the section titled “Decision of the Court on the Extinction of the Mortgage,” the provisions

concerning the cancellation and, consequently, the termination of a ship mortgage by virtue of
a judicial decision are set out in TCC art. 1052, titled “Where the creditor is unknown,” and
TCC art. 1053, titled “Where the sum is deposited.” In TCC art. 1052(1), it is provided that:
“If the identity of the creditor is unknown, and ten years have elapsed since the last entry made
in the ship register concerning the mortgage, and the creditor’s right has not been
acknowledged by the owner during this period in a manner interrupting the statute of
limitations pursuant to Article 154 of the Turkish Code of Obligations, the creditor may be
summoned by public notice and a decision may be rendered for the extinction of the mortgage.
In the case of debts subject to a term, this period shall not begin to run before the maturity
date.” TCC art. 1052(2) further states that: “Upon the rendering of the extinction decision, the
mortgage shall terminate.” In addition, TCC art. 1053(1) provides that: “If the owner is
entitled to perform the payment of the creditor’s claim or to make a notice of rescission, and
deposits the amount of the claim—waiving the right to reclaim it—on behalf of the creditor,
then the unknown creditor may be summoned by public notice and a decision may be rendered
for the extinction of the mortgage. Interest shall be deposited only if its amount has been
entered in the register; except for the three-year period preceding the extinction decision, no
interest shall be deposited.” Unlike SRR art. 36(1), TCC arts. 1052 and 1053(1) regulate the
circumstances under which the court may render a decision for the extinction of a ship
mortgage in the event that certain conditions arise. In this respect, the aforementioned TCC
provisions set out the cases in which a court may order the extinction of a ship mortgage. By
contrast, SRR art. 36(1) contains a procedural rule governing the registration formalities in the
ship register where a judicial or administrative authority has issued a decision indicating that
the mortgage on the ship has been cancelled. For explanations regarding TCC arts. 1052—1053,
see Yazicioglu, 221; Biilent Sozer, Deniz Ticareti Hukuku — Cilt I (Girig — Gemi — Donatan ve
Navlun Sozlesmeleri) (6th edn, Vedat Kitapgilik 2022), 188 et seq.; Kerim Atamer, Gemi ve
Ugak Ipoteginin Hukuksal Temelleri (1st edn, On Tki Levha Yaymcilik 2012), 515 et seq.;
Ismail Demir, Deniz Ticareti Hukuku — Ders Kitabt (2nd edn, Yetkin Yaylar1 2023), 201 et
seq. (Deniz Ticareti Hukuku); Hac1 Kara, Deniz Ticareti Hukuku (3rd edn, Filiz Kitabevi
2025), 145-146; Fevzi Topsoy, Deniz Ticareti Hukuku I — (Giris, Gemi, Donatan, Deniz
Ticareti Sozlesmeleri) (1st edn, Legal Yayincilik 2020), 192.
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assumed that the term competent administrative authorities refers to the ship
registry offices where ships subject to mortgages are registered.

Under SRR art. 36/1, a ship mortgage is terminated by a decision of the
competent judicial or administrative authority; the ship registry office then
carries out the procedure to delete the record relating to the terminated mortgage
right. Therefore, the mortgage right on the ship is terminated by the decision of
the competent judicial and administrative authorities, not by the deletion
procedure carried out by the registry office. In other words, until the registry
office carries out the deletion process, there is an invalid registration of the
mortgage right on the ship. In such a case, it is important that the registry office
carries out the deletion process without delay. This is because, owing to an
invalid mortgage registration, the good-faith reliance of third parties on the
register may be protected under®’ TCC art. 983(3).

B. Cancellation of Ship Mortgage by Agreement of the Parties
SRR art. 36/2 states that

“Upon agreement between the mortgagee and the shipowner regarding the
cancellation of the mortgage, in accordance with the formal requirements
specified in the second paragraph of art. 1015 and art. 33 of the Code, the
mortgage and, if any, the annotation on the pledged bond or bill of

29 TCC art. 983(3) provides that “Where a performance is rendered to a person in whose favour

a right has been registered in the ship register on the basis of that right, or where such person
carries out, together with a third party, a disposition over a registered right other than those
specified in the first paragraph, the provisions of the first and second paragraphs shall also
apply.” Accordingly, the reliance on the register is protected in cases where a performance is
rendered to a person in whose favour a right has been registered in the ship register on the basis
of that right, or where such person carries out, together with a third party, a disposition over a
registered right other than those listed in TCC art. 983(1). TCC art. 983(1), first sentence,
stipulates: “In favour of a person who acquires, through a legal transaction, the ownership of
a ship, a usufruct right, a ship mortgage, or a right over a mortgage, the contents of the ship
register shall be deemed accurate to the extent that they relate to such rights, unless the
acquirer knew or ought to have known that the registration was inaccurate.” Therefore, even
if the mortgage right over a ship has been terminated by a decision of the competent judicial
or administrative authority, the reliance of a good-faith person shall be protected until the
mortgage is deleted from the register, in cases where a performance is rendered to the person
in whose favour the mortgage right is registered, or where the person in whose favour the
mortgage is registered establishes a right over that mortgage in favour of another good-faith
person. For detailed explanations on the principle of reliance on the register regulated under
TCC art. 983 (“Principle of Trust in Registry”), see Yazicioglu, 109 et seq.; Sozer, 83 et seq.;
Demir, Deniz Ticareti Hukuku, 121 et seq.; Kara, 97 et seq.; Topsoy, 85 et seq.
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exchange shall be deleted, subject to the approval of the persons entitled to
the mortgage”.

Accordingly, upon agreement between the mortgagee and the shipowner
regarding the cancellation of the mortgage in accordance with the formal
requirements specified in TCC art. 1015/2 and SRR art. 33, provided that the
consent of the persons entitled to the mortgage is obtained. On the other hand,
similar to SRR art. 36/2, TCC art. 1049 also provides that

“The mortgagee and the shipowner shall agree on the cancellation of the
mortgage as provided for in the second paragraph of art. 1015, and the
mortgage shall terminate upon the deletion of the mortgage registration
from the ship registry. However, if there are other persons with rights over
the mortgage, their consent is also required”

is stipulated.*

TCC art. 1015/2 and SRR art. 33/2 and subclause 4 contain provisions regarding
the formal requirements for the contract necessary for the establishment of a ship
mortgage.”’ SRR art. 36/2 also states that if the parties agree to request the
cancellation of the ship mortgage, they must enter into a contract that meets the
formal requirements for establishing a ship mortgage. In addition to the
agreement on the form of the removal of the mortgage, if there are persons with
rights on the mortgage, their consent must also be obtained for the removal of
the ship mortgage. If a contract complying with the formal requirements
specified in TCC art. 1015/2 and SRR art. 33/2(4) regarding the removal of the
ship mortgage and the approvals of the persons entitled to rights on the mortgage
are submitted to the registry office, the ship mortgage will be removed from the
registry.

C. Cancellation of Ship Mortgage Due to Waiver
SRR art. 36/3 states:

“If a ship mortgage is to be deleted due to the creditor’s waiver, the
mortgage and any annotation on the pledged bond or bill of exchange shall
be deleted with a notarized waiver statement, provided that the consent of

30 For information on TCC Article 1049, which governs the termination of a ship mortgage by

agreement of the parties, see Yazicioglu, 220; Atamer, 495 et seq.; Demir, Deniz Ticareti
Hukuku, 200; Kara, 143; Topsoy, 190-191.

For detailed information on the form requirements of a mortgage agreement under TCC art.
1015(2) and SRR art¢ 33(2) and (4), see Aydin, Ipotek, 501 et seq.
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the persons entitled to the mortgage is obtained. The waiver statement may
also be made at the ship registry office”

Accordingly, in cases where the ship mortgage is to be deleted due to the
creditor’s waiver, the mortgage and any annotation on the pledged bond or bill
of exchange, if any, shall be deleted with a waiver statement signed and certified
(approved) by a notary, subject to the approval of the persons entitled to the
mortgage. Furthermore, the waiver (declaration of renunciation) may also be
made at the ship registry office. On the other hand, similar to SRR art. 36/3, TCC
art. 1050/1 states: “The mortgage shall be extinguished by the creditor’s waiver
and the subsequent deletion of the mortgage record from the registry. However,
if there are persons with rights on the mortgage, their consent is also required.”;
TCC art. 1050/3 also stipulates that “The waiver declaration shall be made by
means of a deed certified by a notary public or at the registry office”.*

SRR art. 36/3 regulates the possibility of a ship mortgage being canceled due to
the creditor’s waiver. Accordingly, if the mortgagee wishes to waive the ship
mortgage, they must submit a waiver statement, signed and notarized by a notary
public, to the registry office. The provision states that the creditor’s signature on
the waiver statement must be certified (approved) by a notary public. As can be
seen, SRR art. 36/3(1) stipulates a form requirement for the waiver statement.
Undoubtedly, this formal requirement is a condition of validity. Therefore, the
ship mortgage cannot be deleted from the registry based on a waiver statement
prepared without complying with the formal requirement. On the other hand,
although not explicitly stated in SRR art. 36/38(1), the waiver statement must be
in writing. In this regard, the waiver statement prepared in the form of a notarial
deed also ensures the cancellation of the ship mortgage under SRR art. 36/3.
Therefore, in terms of the deletion of the mortgage with the creditor’s waiver,
the notarization of the mortgagee’s signature by a notary public and the
preparation of the waiver statement in the form of a notarial deed have the same
function.

Furthermore, TCC art. 36/3(2) states that the waiver declaration may also be
made at the registry office. However, the provision does not clarify how the
waiver declaration may be made at the registry office. In this respect, the
provision resembles TCC art. 1015/2(2), which regulates that the contract
relating to the ship mortgage may be made at the ship registry office. In our

32 For information on TCC art. 1050, which regulates the termination of a ship mortgage upon

the creditor’s waiver, see Yazicioglu, 220; Sozer, 186-187; Atamer, 496 et seq.; Demir, Deniz
Ticareti Hukuku 200; Kara, 143; Topsoy, 191.
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opinion, the provision intends to state that the signature on the written waiver
statement prepared by the creditor shall be certified at the ship registry office.
Therefore, it should be accepted that SRR art. 36/3(2) refers to the certification
(approval) by the registry office that the signature on the written waiver
statement prepared by the mortgagee belongs to the creditor, whether a natural
person or the authorized representative of a legal entity.

Article 36/3(1) of the SRR states that, in addition to a waiver declaration in the
proper form, if there are persons who have rights over the ship mortgage, their
consent must also be obtained. Therefore, in order for the ship mortgage to be
deleted due to waiver, in addition to a waiver declaration in the proper form, if
there are persons with rights on the mortgage, the consent of these persons to the
deletion of the mortgage is also required. Otherwise, the ship mortgage and, if
any, the annotation on the pledged bond or bill of exchange will not be deleted.
Conversely, if there are no persons with rights over the mortgage, it is not
necessary to submit any information or documents to the registry office in this
regard. If there are persons with rights over the mortgage, a written document
showing that these persons have also given their consent to the cancellation of
the mortgage must be submitted to the registry office; otherwise, the mortgage
will not be deleted from the registry. The document showing that these persons
have consented to the deletion may be prepared by a notary public or by having
the signature on the document certified (approved) by a notary public or the ship
registry office.

D. Cancellation of Ship Mortgage Due to the Merger of Ship Ownership
and Debt in the Same Person

Under SRR art. 36/4,

“If the ownership of a vessel subject to a mortgage is transferred to the
creditor through legal proceedings, the creditor shall be registered as the
owner and the mortgage shall be discharged. Similarly, if the owner takes
over the claim secured by the mortgage on the ship, the mortgage shall be
deleted during registration in accordance with the third paragraph of art.
1038 of the Code, subject to the provisions of the second paragraph of art.
1045 of the Code”

is stated. In SRR art. 36(4), taking as its basis the rule set out in the first sentence
of art. 135(1) of the Turkish Code of Obligations No. 6098 (TCO),* titled

3 0G 04.02.2011/27836.
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“Merger”, which provides that “A debt is extinguished when the capacities of
creditor and debtor merge in the same person”, the issue of the termination®* and
deletion of the mortgage is regulated by taking into account two different
scenarios in which the capacities of the mortgage debtor and the mortgage
creditor merge in the same person. In this respect, it is possible to say that SRR
art. 36/4 is a special manifestation of TCO art. 135/1(1). Furthermore, similar to
SRR art. 36/4, the first paragraph of TCC art. 1045, titled “Combination of
Creditor and Owner Status,” also regulates the termination of the ship mortgage
based on the regulation in TCO art. 135/1(1) “the ship mortgage shall lapse upon
the merger of the ship mortgage and ownership in the same person’* has been
regulated.*

According to SRR art. 36/4(1), if the ownership of a vessel subject to a mortgage
is transferred to the creditor through legal proceedings, the creditor shall be
registered as the owner in the vessel registry and the mortgage on the vessel shall
be discharged. Similarly, if the owner takes over the claim secured by a mortgage
on the vessel, the mortgage is cancelled upon registration in accordance with
TCC art. 1038/3, subject to TCC art. 1045/2 (SRR art. 36/4(2)). SRR art. 36/4(1)
refers to the transfer of ownership of a vessel subject to a mortgage to the creditor
by way of legal proceedings. If strictly adhering to the wording of the provision,
the transfer of ownership of a vessel subject to a mortgage by means other than
legal proceedings.” If it is transferred to the creditor, it can be interpreted that
the mortgage will not terminate and will not be removed from the registry.
However, in our opinion, such an interpretation is incorrect. This is because the
provision in SRR art. 36/4(1) is based on the rule set forth in TCO art. 135/1(1),
which states that the debt shall terminate if the status of “creditor” and “debtor”
are combined in the same person. Therefore, for the mortgage to terminate and

34 SRR art. 36/4 mentions that the mortgage shall be deleted in the cases specified in both

paragraphs. However, it should be noted that if the circumstances specified in both provisions
occur, the ship mortgage shall terminate. Both paragraphs of SRR art. 36/4 contain provisions
regarding the cancellation of the mortgage upon its termination. In this respect, the concepts
of termination and cancellation of the ship mortgage are closely related.

TCC art. 1045/1 emphasizes that the ship mortgage shall terminate when the ship mortgage
and the ownership of the ship are combined in the same person.

For information on TCC art. 1045, which regulates the termination of a ship mortgage due to
the merger of the creditor and owner capacities, see Yazicioglu, 220; Sozer, 187; Atamer, 487
et seq.; Demir, Deniz Ticareti Hukuku, 200; Kara, 144; Topsoy, 189-190.

For detailed information on acquiring ship ownership through non-legal means, see. Yasin
Yavsan, Gemi Miilkiyetinin Hukuki Islem Digi Yollarla Kazamlmasi (1st edn, Filiz Kitabevi
2022), 26 et seq.
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be deleted, it is sufficient that the status of “creditor” and “debtor” are combined
in the same person. Beyond this, how the status of creditor and debtor are
combined in the same person is irrelevant for the termination and deletion of the
mortgage. Thus, if the ownership of the ship subject to the mortgage passes to
the creditor, it must be concluded that the mortgage will terminate and must be
deleted from the registry. For this conclusion to arise, it makes no difference
whether the ownership passes to the creditor through legal proceedings or
through non-legal means.

The second case, regulated in SRR art. 36/4(2), which terminates the mortgage
and requires its removal from the registry, is when the owner takes over the claim
secured by the mortgage on the ship. This case, like the case described in SRR
art. 36/4(1), is based on the rule that the debt will terminate if the “creditor” and
“debtor” statuses specified in TCO art. 135/1(1) are combined in the same
person. However, unlike the case in SRR art. 36/4(1), in this case regulated in
SRR art. 36/4(2), it is stated that the mortgage will be deleted upon registration
in accordance with TCC art. 1038/3, provided that TCC art. 1045/2 remains
reserved. TCC art. 1045/2, which is reserved in SRR art. 36/4(2), states that

“The mortgage shall continue if the debtor is a person other than the
shipowner or if there is a lien or usufruct right on the claim. However, the
shipowner, in his capacity as creditor, cannot request the conversion of the
ship into cash and cannot use the ship as collateral for interest receivables.”

According to TCC art. 1045/2, if the debtor of the claim on which the mortgage
is based is a person other than the owner of the ship on which the mortgage is
established, or if there is a lien or usufruct right on the mortgaged claim, the ship
mortgage continues. Furthermore, the shipowner, in the capacity of “creditor”,
cannot demand the conversion of the ship into cash and cannot create a ship
mortgage for interest claims.

As stated in both sentences of TCC art. 1045/1 and SRR art. 36/4, if the
“creditor” status with respect to the claim subject to the ship mortgage and the
ownership of the mortgaged ship are held by the same person, the rule is that the
mortgage shall terminate and be removed from the registry. However, TCC art.
1045/2 provides exceptions to this rule. Indeed, SRR art. 36/4(2) states
“Similarly, if the owner takes over the claim secured by the mortgage on the ship,
subject to the provisions of the second paragraph of Article 1045 of the Law...”
and even if the creditor status and ship ownership are combined in the same
person in the cases provided for in TCC art. 1045/2, the ship mortgage shall not
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terminate. Therefore, TCC art. 1045/2 should be evaluated together with TCC
art. 1045/1, and it should be accepted that TCC art. 1045/2 provides exceptions
to the rule set forth in TCC art. 1045/1. Accordingly, the mortgage continues if
the debtor of the claim subject to the ship mortgage is a person other than the
ship owner or if there is a pledge or usufruct right on the claim. In both cases
referred to in TCC art. 1045/2(1), even if the ship owner has the status of
“creditor” with respect to the claim subject to the ship mortgage, the ship
mortgage does not terminate. Furthermore, in these cases, the shipowner, who is
the creditor of the ship mortgage, cannot request the conversion of the ship into
cash based on their status as creditor and cannot use the ship as collateral for
interest receivables (TCC art. 1045/2(2)). This is because if the owner also has
the status of creditor, it will not make sense for the owner to convert their own
ship into cash for their claim and use their own ship as collateral for interest.
Conversely, if there is a lien or usufruct right on the secured claim, third parties
holding a lien or usufruct right on the secured claim may demand the conversion
of the ship into cash, even if the owner cannot do so, and may use the ship as
collateral for interest claims.

Consequently, pursuant to SRR art. 36/4(2), and subject to TCC art. 1045/2, in
certain circumstances, the mortgage shall not terminate even if the shipowner
acquires the claim subject to the mortgage. These cases are specified in TCC art.
1045/2(1) and occur when the debtor of the claim subject to the mortgage is a
person other than the shipowner.*® The existence of a lien or usufruct right on
the claim subject to the mortgage. In other words, even if the claim subject to the
ship mortgage and the ship ownership belong to the same person, the ship
mortgage continues if the debtor of the claim subject to the ship mortgage is
someone other than the ship owner or if there is a lien or usufruct right on the
claim. Conversely, if the debtor of the claim subject to the mortgage is the

3% The shipowner, having consented to the establishment of a mortgage on the ship, is also a

debtor alongside the principal debtor vis-a-vis the creditors. Therefore, if the owner assumes
the claim subject to the mortgage, the creditor and debtor statuses are combined in the same
person. Consequently, in this scenario, even if the debtor is someone else, the debt and the
mortgage must be extinguished. This is because the rule set out in TCO art. 135/1(1) requires
this result. Moreover, TCC art. 1044/2 states that “The combination of the creditor and debtor
statuses in the same person shall be deemed to be the payment of the claim.” Undoubtedly, in
this case, the owner who mortgaged his ship for someone else’s debt and subsequently acquired
the claim underlying the mortgage may have certain legal options against the original debtor.
However, this situation should not imply that the mortgage will not terminate in the specified
case. Therefore, in our opinion, pursuant to TCC art. 1045/2(1), if the debtor is someone other
than the ship owner, it is not appropriate for the ship mortgage to continue even though the
owner has acquired the status of creditor.
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shipowner, or if there is no lien or usufruct right on the claim subject to the
mortgage, the mortgage terminates and must be removed from the registry if the
owner acquires the claim subject to the mortgage.

Another point to note here is that certain formal requirements must be met for
the owner to take over the claim secured by a mortgage on the ship. These formal
requirements are expressed in TCC art. 1038/3 as follows: “The transfer of the
claim requires a written agreement between the old and new creditors on this
matter and registration of the transfer in the ship registry.” Accordingly, for the
claim subject to the mortgage to be transferred, the former and new creditors
must enter into a written agreement on this matter, and the transfer must be
registered in the registry. SRR art. 36/4 also states that the agreement prepared
in accordance with TCC art. 1038/3 regarding the assignment of the claim and
the registration of the assignment in the ship registry are required, and that the
mortgage registration, which expires during the registration process, will be
cancelled. Therefore, if the owner takes over the claim secured by a mortgage on
the ship and the exceptional cases specified in TCC art. 1045/2 do not exist, the
mortgage shall be terminated provided that the transfer complies with TCC art.
1038/3 and the transfer of the claim is registered in the registry based on this
provision. The mortgage that has been terminated is also deleted during the
registration process based on TCC art. 1038/3.

E. Cancellation of Ship Mortgage Due to External Assumption of Debt
Under SRR art. 36/5,

“If the owner who is not the debtor does not give written consent to the
assumption of the claim secured by a mortgage on the vessel by a third
party, in accordance with the second paragraph of Article 198 of the
Turkish Code of Obligations No. 6098 dated 11/1/2011, the ship mortgage
shall be terminated at the time the contract for the external assumption of
the debt is concluded. Subject to proof of the contract for the external
assumption of the debt, the ship mortgage shall be cancelled at the request
of the owner or another interested party. Upon the request of the registry
office, the mortgagee must provide information about the contract for the
external assumption of the debt.”

is stipulated. Accordingly, in cases where the debtor of the claim subject to the
mortgage is not the ship owner, the owner may request the cancellation of the
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mortgage established on the ship based on the debt.*” Unless written consent is
given under TCO art. 198/2 for the assumption of the debt by a third party, the
mortgage on the vessel shall be cancelled upon the conclusion of the contract for
the external assumption of the debt. Furthermore, subject to proof of the contract
for the external assumption of the debt, the mortgage on the vessel shall be
cancelled upon the request of the owner or another interested party. On the other
hand, if requested by the ship registry office, the mortgagee is obliged to provide
information about the contract relating to the external assumption of the debt.

SRR art. 36/5 contains a provision regarding the possibility of termination of a
mortgage established on a vessel owned by a person who is not the debtor of the
claim subject to the mortgage. In SRR art. 36/5(1), it is stated that if a non-debtor
owner does not provide written consent, within the meaning of TCO art. 198(2),
to the assumption by a third party of the debt underlying the mortgage established
on the owner’s ship, the ship mortgage shall cancelled at the moment the
contract* for the external assumption of the debt is concluded. As can be seen,
the provision stipulates that if the owner, who has established a mortgage on his
ship for a debt s/he does not owe, does not give written consent in accordance
with TCO art. 198/2 to the third party’s assumption of the debt on which the
mortgage is based, the ship mortgage shall be cancelled upon the conclusion of
the assumption agreement; in other words, it shall terminate. TCO art. 198/2
stipulates that “However, the liabilities of the third party who has pledged the
debt as security and the guarantor shall continue only if they give their written

3% In SRR art. 36(5), the provision refers to “the assumption of the claim secured by the mortgage

by a third party.” However, contrary to the terminology used in the provision, the assumption
of a claim is not a correct expression, as only a debt, not a claim, may be assumed. Therefore,
the phrase “the assumption of the claim secured by the mortgage” must be understood as
referring to “the debt underlying the mortgage.”

40 The contract for the assumption of debt by a third party is regulated in TCO arts. 196-200 and
is referred to as an “assumption of debt contract.” The assumption of debt by a third party
refers to a third party entering into a contract with the creditor, thereby releasing the debtor
from their debt and assuming the position of debtor themselves. Indeed, TCO art. 196/1 states,
“The replacement of the debtor and the release from the debt shall be effected by a contract
between the person assuming the debt and the creditor.” The external assumption of debt
contract often takes the form of a contract between the person undertaking to release the debtor
from a debt and the creditor, in order to fulfill this undertaking. When a third party enters into
a contract with the debtor and undertakes to release them from a debt, this is referred to as
internal assumption of debt. The contract for internal assumption of debt is regulated in TCO
art. 195 and is referred to as an “internal assumption contract.” In this regard, it should be noted
that external assumption contracts are often entered into for the performance of internal
assumption contracts, but this is not a requirement. M. Kemal Oguzman and Turgut Oz,
Borg¢lar Hukuku — Genel Hiikiimler Cilt 11, (16th edn, Vedat Kitapgilik, 2021), 618 et seq.
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consent to the assumption of the debt.” TCO art. 198/2 states that the liabilities
of the third party who pledges the debt as security and the guarantor shall
terminate if they do not give their written consent to the assumption of the debt.
It should first be noted that although TCO art. 198/2 refers to the assumption of
the debt, what is meant is the external assumption of the debt. SRR art. 36/5(1),
referring to TCO art. 198/2, emphasizes that if the non-debtor owner does not
give written consent to the external assumption of the debt, the mortgage shall
terminate with respect to the third party assuming the debt. Thus, as in TCO art.
198/2, the owner who establishes a mortgage on his/her ship for the debt of a
person who is non-debtor, even though s/he is not a debtor, is granted the right
to decide whether his ship constitutes collateral for the third party assuming the
debt.*!

Although TCO art. 198/2 stipulates that the liability of a person who pledges
collateral or acts as a guarantor to secure a debt shall continue only if they give
their written consent to the assumption of the debt, no determination has been
made as to the deadline for giving such written consent. In doctrine,** it is stated
that a person who pledges collateral or acts as a guarantor for another person’s
debt may give written consent until the debt is assumed externally; otherwise,
the pledge or guarantee shall terminate. Accordingly, if an owner who has
established a mortgage on their ship to secure a debt that is not their own gives
written consent until the moment of assumption, the ship continues to serve as
collateral for the person assuming the debt; in other words, the ship mortgage
does not cancelled. Conversely, if the owner does not give written consent to the
external assumption of the debt until the moment the third party assumes the
debt, the ship mortgage is extinguished at the moment the external assumption
agreement is concluded, as stated in SRR art. 36/5(1). In such a case, even if the
mortgage on the ship is cancelled, there is an invalid registration regarding the
ship mortgage in the registry until the mortgage record is deleted. Therefore, it
is important that the expired mortgage be deleted from the registry. In this regard,
SRR art. 36/5(2) stipulates that the mortgage shall be deleted from the ship

41 Andreas Von Tuhr and Amold Escher, Allgemeiner Teil des Schweizerischen
Obligationenrechts — Band Il (mit Supplement) (3rd edn, Schulthess Polygraphischer Verlag
AG 1984), § 99, 393; Oguzman and Oz, 633.

Oguzman and Oz, Borglar Hukuku — Genel Hiikiimler, Volume II, 633. Regarding the view
that a person who furnishes security or acts as a surety for another’s debt may subsequently
give consent to the external assumption of that debt with retroactive effect, see Von Tuhr and
Escher, § 99, 393.
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registry upon the request of the owner or other interested party, provided that the
contract for the external assumption of the debt is proven.

SRR art. 36/5(2) states that a mortgage shall be deleted upon the request of the
owner who does not consent to the external assumption of the debt and another
interested party. It is clear that the owner has an interest in the deletion of the
mortgage. Therefore, it is highly likely that the owner will be the first person to
request cancellation. The owner may request the deletion of the ship mortgage
from the ship registry office by submitting a petition stating that a contract has
been concluded between a third party and the creditor concerning the external
assumption of the debt and that s/he has not approved this contract. However,
SRR art. 36/5(2) states that in order for the ship mortgage to be deleted, the
owner must prove the existence of the contract for the external assumption of the
debt. Therefore, in order for the ship mortgage to be deleted, the owner must
prove that a contract concerning the assumption of the debt was concluded
between the creditor and a third party or submit the contract concerning the
assumption of the debt to the registry office. However, in most cases, the
cancellation of the ship mortgage is not in the interests of the former debtor, the
new debtor who has assumed the debt, and the creditor. Furthermore, since the
owner is not a party to the contract concerning the assumption of the debt, it may
not be possible for the owner to obtain and present this contract. Therefore, there
is a risk that the owner may not be able to prove the contract concerning the
assumption of the debt. Perhaps because this risk was anticipated, SRR art.
36/5(3) stipulates that “upon the request of the registry office, the mortgagee
must provide information about the contract relating to the assumption of the
debt.” Accordingly, if the owner requests the cancellation of the ship mortgage,
the registry office may request the creditor to provide information about the
contract for the external assumption of the debt. However, in our opinion, this
regulation is not sufficient to prove that the owner has entered into a contract for
the external assumption of the debt. This is because SRR art. 36/5 does not
provide for any sanctions in the event that the mortgagee fails to provide
information about the external assumption contract.

On the other hand, it is important to consider who falls within the scope of the
term “other interested party” under SRR art. 36/5(1). In our opinion, under SRR
art. 36/5(2), the term “other interested party” includes the former debtor, the new
debtor assuming the debt, the mortgagee, and the person or persons holding
rights over the mortgage. Therefore, these persons may also request the registry
office to cancel the ship mortgage by claiming that the debt has been assumed
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externally and that the owner has not given written consent to this effect. It
should be noted that, contrary to the owner’s wishes, the cancellation of the ship
mortgage is, in most cases, requested by the (former) debtor who established the
mortgage on the owner’s ship for the debt, the third party assuming the debt (the
new debtor), the mortgagee, and the person or persons holding rights over the
mortgage® is not in their best interests. Therefore, it is not common for these
individuals to request the cancellation of the ship mortgage. Conversely, it is
possible for these individuals to request the cancellation of the ship mortgage for
various reasons.

For the ship mortgage to be removed from the registry due to the owner’s failure
to provide written consent to the external assumption agreement, it is necessary
and sufficient for persons falling under the scope of “other interested parties” to
submit the external assumption agreement to the registry office as an attachment
to the request for removal. Indeed, SRR art. 36/5(2) states that the ship mortgage
shall be deleted provided that the contract relating to the external assumption of
the debt is proven. Another point to consider here is whether these persons are
required to prove that the owner did not approve the external assumption
agreement. Since the fact that the owner did not give written consent to the
external assumption agreement is not a provable fact, the other interested parties
are not obliged to submit any information or documents regarding this matter
with their request for cancellation. Therefore, if these persons submit the external
assumption agreement to the registry office with their petition requesting the
cancellation of the ship mortgage, the registry office must carry out the
cancellation. Conversely, it is clear that the registry office will also cancel the
ship mortgage if these persons obtain a written document from the owner stating
that they did not approve the external assignment agreement and submit this
document to the registry office. However, it should not be overlooked that in this
case, the registry office may question whether the signature on the written
document belongs to the owner. Therefore, it may be necessary for the
aforementioned document to be drawn up by a notary, for the signature on the
document to be certified by a notary, or for the owner to be present at the registry

43 As in various provisions of the TCC, the provisions of the SRR (SRR art. 36/2-3-6 and SRR
art. 44/3-5) also refer to persons with rights over mortgages. While it is theoretically possible
to establish rights over mortgages, there is currently no example of such rights being
established in practice. Therefore, any reference to persons with rights over the ship cannot go
beyond a theoretical possibility. Consequently, it should be noted that it is highly unlikely that
such persons could request the cancellation of the ship mortgage as “other interested parties”
under SRR art. 36/5(1).
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office when another interested party requests the cancellation. In the third
possibility, since the owner is present at the registry office when the request for
deletion is made, the registry office actually certifies that the signature on the
document prepared regarding the non-approval of the external assumption
agreement belongs to the owner. This prevents other persons within the scope of
other interested parties, whose interests are contrary to the deletion of the ship
mortgage, from objecting to the deletion process.

F. Cancellation of a Ship Mortgage Established for a Specific Period Due
to the Expiration of the Term

Under SRR art. 36/6,

“A mortgage registered in the ship registry; a) Established for a specific

period and terminated upon the expiration of that period pursuant to the

first paragraph of Article 1051 of the Law, b) Established subject to a

condition precedent and terminated upon the occurrence of that condition

pursuant to the second paragraph of Article 173 of Law No. 6098, the

mortgage and any annotation on the pledged security or bond, if any, shall

be deleted upon the request of the owner or another interested party, subject

to the consent of the mortgagee and persons holding rights over the

mortgage”
provisions are included. SRR art. 36/6 provides for two different possibilities
regarding the deletion of the mortgage and, if any, the pledge or bond. According
to the first possibility provided for in SRR art. 36/6, if the mortgage registered
in the registry has been established for a limited period and has been extinguished
due to the expiration of this period pursuant to TCC art. 1051/1, the mortgage
and, if any, the pledge or bond shall be cancelled upon the request of the owner
or other interested party, subject to the consent of the mortgagee and the persons
entitled to the mortgage. TCC art. 1051/1, the mortgage and, if applicable, the
annotation on the pledged bill or bond shall be deleted at the request of the owner
or another interested party, subject to the consent of the mortgagee and persons
holding rights over the mortgage (SRR art. 36/6-a).

The noteworthy aspect under SRR art. 36/6-a is that if the term of a mortgage
established for a specific period expires, the mortgage shall be cancelled,*
provided that the consent of the mortgagee and persons holding rights over the
mortgage is obtained, the mortgage and, if applicable, any annotation on the

44 SRR art. 36/6-a refers to TCC art. 1051, titled “Expiration of the Term of the Mortgage.” In
this provision, it is stipulated that “a mortgage established for a fixed term shall lapse upon
the expiration of that term”.
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pledged bill or bond shall be cancelled. Therefore, even though the mortgage has
expired, if the mortgagee or persons holding rights over the mortgage do not
consent to the cancellation of the mortgage, the mortgage record in the ship
registry shall not be deleted. Undoubtedly, the appropriateness of this regulation
is open to debate. This is because a mortgage established for a limited period
expires when the term expires. Therefore, the consent of the mortgagee or
persons with rights over the mortgage should not be required for the mortgage
record to be deleted. Moreover, since the mortgage will have expired upon the
expiration of the term, the mortgage record in the registry will only have formal
significance. However, even if the term-based mortgage expires upon the
expiration of the term, the mortgage record in the registry will not be deleted
unless the consent of the mortgagee and the person holding rights over the
mortgage is obtained. Therefore, if these persons do not consent to the deletion,
there will be an irregular registration of the ship mortgage in the registry. In such
a case, as stated above,® it is important that the cancellation to be carried out
without delay, as the good faith of third parties may be protected under TCC art.
983/3 in relation to the registration of fraudulent mortgages.

G. Cancellation of a Ship Mortgage Established Subject to a Condition
Precedent Due to the Condition Being Fulfilled

SRR art. 36/6-b states:

“A mortgage registered in the ship registry; ... b) If established subject to
a condition subsequent and has lapsed pursuant to the second paragraph of
Article 173 of Law No. 6098 upon the occurrence of that condition, the
mortgage and, if any, the annotation on the pledged bill or bond shall be
terminated upon the request of the owner or another interested party,
subject to obtaining the consent of the mortgagee and persons entitled to
rights under the mortgage.”

The second possibility for the cancellation of a ship mortgage, as provided for in
SRR art. 36/6, is the cancellation of a ship mortgage established subject to a
condition subsequent due to the fulfillment of that condition. Accordingly, if a
mortgage registered in the ship registry is established subject to a condition
subsequent and is extinguished pursuant to TCO art. 173/2 due to the fulfillment
of this condition, the mortgage and any annotation on the pledged bill or bond,
if any, shall be deleted upon the request of the owner or another interested party,

4 See. abovell, 2, A.
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subject to the consent of the mortgagee and the persons entitled to the mortgage.
(GSM art. 36/6-b).

SRR art. 36/6-b refers to TCO art. 173/2, which states: “The provisions of a
contract subject to a condition subsequent shall cease to exist upon the
occurrence of the condition.” Accordingly, the provisions of a contract subject
to a condition subsequent shall cease to exist upon the occurrence of the
condition. SRR art. 36/ 6-b, if a mortgage established subject to a condition
subsequent is extinguished upon the occurrence of that condition under TCC art.
173/2, the mortgage and any annotation on the pledged bill or bond, if any, shall
be deleted upon the request of the owner or other interested party, subject to the
consent of the mortgagee and (if any) the person entitled to the mortgage.

Here, it is necessary to determine who or whom the phrase “other interested
party” in SRR art. 36/6-b refers to. In our opinion, it is clear that the term “other
interested party” in the provision covers the mortgagee and (if any) persons
holding rights over the mortgage. However, the point to be considered is whether
a person who is a debtor of the mortgage other than the owner also qualifies as
an “other interested party.” In our opinion, the term “other interested party” in
SRR art. 36/6-b refers to the mortgagee other than the owner and, if any, the
persons holding rights over the mortgage. Therefore, it should be accepted that
the debtor of the mortgage (other than the owner) does not fall within the scope
of this term.

H. Cancellation of the Ship Mortgage Due to the Cancellation of the Ship’s
Registry*®

SRR art. 36/7 provides that, “Subject to the provisions of the third paragraph of
Article 965 and Article 967 of the Law, if a vessel registered in the ship registry

46 SRR art. 36/7 stipulates that, subject to any exceptions, if the registry record of a vessel
registered in the ship registry is deleted, the ship mortgage shall terminate at the moment the
vessel’s registry record is deleted. As can be seen, the provision refers to the termination of the
ship mortgage rather than its cancellation in terminological terms. It should first be noted that
if the ship’s registry record is deleted, the mortgage record on the ship is also deleted.
Therefore, the term “termination” may have been preferred over “cancellation” of the ship
mortgage. Furthermore, to avoid confusion, the deletion of the ship mortgage may not have
been mentioned. This is because the provision also refers to the deletion of the ship’s registry.
On the other hand, as we stated in dn. 35, the concepts of termination and deletion of the ship
mortgage are closely related. Since this section of the study also addresses the topic of
“Cancellation of the Ship Mortgage,” the title “Cancellation of the Ship Mortgage Due to the
Deletion of the Ship’s Registry Entry” has been preferred over “Termination of the Ship
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is deleted, the mortgage shall terminate at the time of deletion.” Accordingly,
subject to the provisions of TCC art. 965/3 and TCC art. 967, if a ship registered
in the registry is deleted, the mortgage shall terminate at the moment the ship is
deleted from the registry.*” However, it should be noted immediately that the
rationale for retaining TCC art. 965/3 and TCC art. 967 in SRR art. 36/7 is
unclear. This is because TCC art. 965/3 stipulates that the ship’s registry shall be
deleted upon request due to the loss of the right to fly the Turkish flag, while
TCC art. 967 stipulates that a ship for which no registration has been made in the
registry for twenty years shall be deleted from the registry upon request to the
Ministry of Transport and Infrastructure®® and according to the information
received, the registry records of ships that are deemed to no longer exist or to be
unfit for maritime use shall be deleted ex officio.*’ According to TCC art. 965/3,
in order for the ship’s registry to be deleted upon request due to the loss of its
right to fly the Turkish flag, mortgage creditors and, if any, third parties with
rights over the mortgage must consent to the deletion. If the mortgage creditors
and, if any, persons entitled to rights under the mortgage do not consent to the
deletion, the ship cannot be deleted from the registry; it is only recorded in the

Mortgage Due to the Deletion of the Ship’s Registry Entry” in order to ensure consistency
from a systematic and terminological perspective.

For detailed information on the termination of the ship mortgage due to the deletion of the
ship’s registry, see Yazicioglu, 221-222; Sozer, 190-191; see also. Aydin, Kaydedilme ve
Silinme, 108 et seq.

48 TCC art. 967 refers to “information obtained from the Ministry of Transport, Maritime Affairs,
and Communications.” However, pursuant to Article 31/1-a of the Decree Law on
Amendments to Certain Laws and Decree Laws for the Purpose of Compliance with
Amendments Made to the Constitution No. 703 (OG 09.07.2018/30473), The name of Decree
Law No. 655 on the Organization and Duties of the Ministry of Transport, Maritime Affairs,
and Communications (OG 01.11.2011/28102 (Duplicate)) has been changed to “Decree Law
on Certain Regulations Concerning Transport and Infrastructure.” Therefore, the phrase
“Ministry of Transport, Maritime Affairs, and Communications” in TCC art. 967 should be
understood as “Ministry of Transport and Infrastructure.”

49 For detailed information on TCC art. 965/3 and TCC art. 967, see Aydin, Registration and
Deletion, 123 et seq. It should be noted that the provisions on the ship registry in the Turkish
Commercial Code generally relate to the National Ship Registry. Accordingly, TCC art. 965-
967 concerning the deletion of ship registry records will, as a rule, apply to ships registered in
the National Ship Registry. In the legislation concerning the TUGS (TUGSK and TUSRR),
there are no provisions regarding the deletion of registry records of ships and yachts registered
with the TUGS, except for the regulation in TUSRR Article 7/2. However, TUSRR Article 14
states that the provisions of the Turkish Commercial Code that do not conflict with TUGSK
shall apply to the deletion of registry records of ships and yachts registered with TUGS.
Therefore, TCC Articles 965-967 shall also apply to ships and yachts registered with TUGS.
For information on the deletion of registry records of ships and yachts registered with TUGS,
see Aydn, Kaydedilme ve Silinme, 248 et seq.

47
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registry that the ship has lost its right to fly the Turkish flag. If the necessary
approvals are obtained and the ship’s registry record is deleted, the mortgage and
the rights on the mortgage also terminate at the moment the ship’s registry record
is deleted. Therefore, within this framework, the reason for retaining TCC art.
965/3 in SRR art. 36/7 is unclear. This is because SRR art. 36/7 states that if the
registry record of a vessel registered in the registry is deleted, the mortgage shall
terminate at the moment the vessel’s registry record is deleted. Since TCC art.
965/3 is reserved in SRR art. 36/7, the mortgage should have terminated before
the ship was removed from the registry. In contrast, under TCC art. 965/3, if the
ship’s registry entry is deleted, the mortgage or the rights on the mortgage also
terminate upon deletion of the ship’s registry entry. On the other hand, if the
owner, the mortgage creditors, and the persons holding rights over the mortgage
waive these rights before or at the time of approving the deletion, the mortgage
and the rights over the mortgage shall terminate before the ship is deleted from
the registry. However, SRR art. 36/7 does not reserve this possibility.

Similarly, in addition to TCC art. 965/3, in SRR art. 36/7, TCC art. 967 is also
reserved. TCC art. 967 states that if, based on information obtained from the
Ministry of Transport and Infrastructure, it is concluded that a ship for which no
registration has been made in the registry for twenty years no longer exists or is
no longer fit for maritime use, and if there is no mortgage or usufruct right
registered in the ship’s registry, the court™ shall, upon the proposal of the ship
registry office official, TCC art. 966 stipulates that the court may decide to delete
the ship’s registry without following the procedure set forth in that article. If a
mortgage or usufruct right has been registered on the ship, the ship’s registry
shall be deleted by court order, following the procedure set forth in TCC art. 966.
Accordingly, if there is no mortgage or usufruct right registered in the ship’s
registry, there is no special situation under SRR art. 36/7, as there is no mortgage

30 The specified court is the court under the supervision of the ship registry office. This court is

regulated in TCC art. 954/2(1) as follows: “Ship registries shall be kept under the supervision
of the registry offices operating under the port authority, the district commercial court
responsible for maritime trade matters in that location, or, if there is no such district
commercial court, the district civil court responsible for commercial cases, or, if there is no
such district civil court, the district civil court responsible for civil cases.” Accordingly, the
court that will decide on the deletion of the ship’s registry is the district commercial court
responsible for maritime trade matters in the location of the registry office, or, if there is no
such court, the district commercial court, or, if there is no district commercial court, the district
civil court responsible for commercial cases. However, TCC art. 954/2(2) states that “If there
is more than one court hearing commercial cases in a given location, the court that will oversee
the maintenance of the ship registry shall be determined by the Council of Judges and
Prosecutors upon the recommendation of the Ministry of Justice.”
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or usufruct right that will terminate when the ship’s registry is deleted. If there
is a mortgage or usufruct right on the ship, the procedure set forth in TCC art.
966 shall be applied, and the consent of the persons holding rights on the ship to
the deletion process shall be required. If these persons consent to the deletion
process, the mortgage and usufruct right shall terminate upon the deletion of the
ship’s registry, as explained above in the context of TCC art. 965/3. In this
respect, there is no difference from the principle set forth in SRR art. 36/7.

On the other hand, although TCC art. 967 only refers to mortgages and usufruct
rights, it is possible (albeit unlikely) that a right or rights on the mortgage may
also be registered in the ship registry. In this case too, the persons holding rights
on the mortgage must also consent to the deletion.” In this case, if the deletion
is approved, the rights registered on the mortgage also terminate with the deletion
of the ship’s registry. As can be seen, in the deletion of the ship’s registry under
TCC art. 967, there is no legal situation different from the principle set forth in
SRR art. 36/7, as in TCC art. 965/3. This situation necessitates the conclusion
that it is not appropriate to reserve TCC art. 965/3 and TCC art. 967 in SRR art.
36/7. This is because, under TCC art. 965/3 and TCC art. 967, if the ship’s
registry is deleted, the ship mortgage does not terminate before the deletion of
the ship’s registry; in other words, as stated in SRR art. 36/7, the mortgage
terminates with the deletion of the ship’s registry.

I. Cancellation of Ship Mortgage Due to Entry into Receivables Fund

SRR art. 36/8 states that “The ship mortgage shall be discharged upon proof by
a court decision that the claim has been paid into the fund, in accordance with
the first paragraph of Article 1345 of the Law.” Accordingly, if the fact that the
ship mortgage has expired pursuant to TCC art. 1345/1 is established by a court
decision regarding the claim on which the mortgage is based entering the fund,
the mortgage on the ship shall be deleted. SRR art. 36/8 refers to TCC art.
1345/1, which states:

“When a claim is accepted by the court establishing the fund as falling
under the funds established pursuant to the 1976 or 1992 agreements, all
real and personal security interests relating to that claim shall terminate.
The priority provided by these real and personal guarantees to that claim
shall not be taken into account in the distribution of the fund.”

S For explanations on this subject, see. Aydin, Kaydedilme ve Silinme, 152-154.
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First, it should be noted that, as stated in the 1976 agreement, the 1976
International Convention on Limitation of Liability for Maritime Claims** dated
19.11.1976; as stated in the 1992 agreement, the International Convention on
Civil Liability for Oil Pollution Damage dated 27.11.1992% is intended. In
addition, to supplement the 1992 International Convention on Civil Liability for
Oil Pollution Damage, the 1992 International Convention on the Establishment
of an International Fund for Compensation for Oil Pollution Damage™* has been
prepared and this Agreement is in force.

The 1976 Convention and the 1992 Convention provide for limited liability for
certain maritime claims. In this context, the debtor may request the establishment
of a fund for such debts by applying to a court in a contracting state. Upon such
a request, the court shall decide on the establishment of the fund and calculate
the claims covered by the fund and the liability limit. If a fund is established,
creditors may only apply to the fund for the claims covered by the established
fund. Accordingly, if the court decides that a claim falls within the scope of the
fund, the creditor cannot avail themselves of any legal remedies other than
applying to the fund to collect their claim. Indeed, TCC art. 1345/1 states that
when the court establishing the fund accepts that a claim falls within the scope

52 In this agreement, the Protocol of 1996 to amend the Convention on Limitation of Liability for

Maritime Claims, 1976, signed on 02.05.1996, has been amended. Furthermore, in accordance
with Article 8 of the 1996 Protocol, entitled “Modification of Limits,” changes were made to
the liability limits of the 1976 Convention on 19.04.2012; these changes entered into force on
08.06.2015. For detailed information on the 2012 amendments to the liability limits of the 1976
Convention, see Yazicioglu, 31-32; 265-266 and 278 et seq.; Nil Kula Degirmenci, Tiirk
Hukukunda Deniz Alacaklarima Karst Sorumlulugu Stmirlama Fonu (1st edn, On Iki Levha
Yayincilik 2015), 99 et seq.

33 Official Gazette 24.07.2001/24472. It should be noted that the term “1992 Convention”
essentially refers to the 1992 Protocol amending the International Convention on Civil
Liability for Oil Pollution Damage (CLC 1969) dated 29.11.1969. For detailed information on
the 1969 Convention on oil pollution and the amendments made to this Convention by the
1976 and 1992 Protocols, see Yazicioglu, 36-37; Giilfer Kuyucu Meri¢, Donatamin Petrol
Kirliliginden Dogan Sorumlulugu ve Simirlandirilmas: (1st edn, Filiz Kitabevi 2017), 107 et
seq.

3 Official Gazette 18.07.2001/24466. The aforementioned agreement refers to the 1992 Protocol
amending the International Convention on the Establishment of an International Fund for
Compensation for Oil Pollution Damage dated 18.12.971. There are also protocols dated 1976
and 2003 amending the 1971 Convention. For information on the 1971 Convention on the
Establishment of an International Fund for Compensation for Oil Pollution Damage and the
amendments made to this Convention by the 1976, 1992, and 2003 protocols, see Yazicioglu,
37-38; Ismail Demir, ‘1992 Petrol Kirliligi Zararmm Tazmini I¢in Bir Uluslararas1 Fonun
Kurulmast fle Tlgili Uluslararas1 Sézlesme’de 2003 Tarihli Protokol Ile Kabul Edilen
Degisiklikler’ (2012) 3 (1) Inénii Universitesi Hukuk Fakiiltesi Dergisi 215 et seq.
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of a fund established under the 1976 or 1992 agreements, all real and personal
guarantees relating to that claim shall terminate. and that the priority provided
by these real and personal guarantees for that claim shall not be taken into
account in the distribution of the fund. SRR art. 36/8 also refers to TCC art.
1345/1 and stipulates that if a court decision regarding the claim underlying the
ship mortgage being included in the fund established under the 1976 or 1992
agreements is submitted to the registry office, the mortgage on the ship shall be
deleted. It should be emphasized here that, as stated in TCC art. 1345/1(1), the
ship mortgage ends when the court that established the fund accepts that the
claim has been transferred to the fund established under the 1976 or 1992
agreements. Therefore, even if the mortgage on the ship has expired, there is an
irregular registration regarding the ship mortgage in the registry until the
mortgage record is deleted. For this reason, it is important that the expired
mortgage be deleted from the registry. In this regard, SRR art. 36/8 states that
the ship mortgage shall be deleted if it is proven by a court decision that the ship
mortgage has expired in accordance with TCC art. 1345/1 and that the claim
underlying the mortgage has been transferred to the fund. Accordingly, if a court
decision is submitted with the request for deletion, proving that the claim
underlying the ship mortgage has been transferred to the fund established under
the 1976 or 1992 agreements, the registry office will delete the ship mortgage.

CONCLUSION

The following conclusions have been reached as a result of evaluating SRR art.
36, which regulates the cancellation of ship mortgages, together with the
provisions of TCC art. 1044 et seq.:

SRR art. 36, titled “Cancellation of Ship Mortgage,” contains provisions
regarding the cancellation of ship mortgages. These provisions are
supplementary to the provisions on the termination of ship mortgages set out in
TCC art. 1044 et seq. Therefore, Ship Registry Regulation art. 36 applies in
conjunction with TCC art. 1044-1053.

SRR art. 36 applies to mortgages established on vessels registered in the registry.
For the purposes of applying SRR art. 36, the concept of “vessel registered in the
registry” includes vessels registered in the MGS and vessels and yachts
registered in the TUGS. Accordingly, TCC art. 1044-1053 and SRR art. 36 shall
be applied together regarding the cancellation of mortgages on vessels registered
with the MGS and vessels and yachts registered with the TUGS. Furthermore,
based on TCC art. 1058 and TCC art. 994, it is concluded that SRR art. 36 will
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also apply to the cancellation of mortgages on vessels (structures) registered in
the Registry Specific to Vessels Under Construction. On the other hand, SRR
art. 36 does not apply to ships, sea and inland watercraft registered in the Registry
of Vessels, or ships registered in the Special Registry maintained in accordance
with TCC art. 941/2.

SRR art. 36, titled “Cancellation of Ship Mortgage,” details the circumstances
requiring the cancellation of a ship mortgage and the procedures to be followed
in the ship registry when such circumstances occur. Upon examination of the
circumstances requiring the cancellation of a ship mortgage set out in SRR art.
36, it is determined that these circumstances actually constitute circumstances
terminating the ship mortgage. SRR art. 36 provides for nine separate
circumstances for cancellation in paragraphs. Accordingly, if one of these
circumstances occurs, the ship mortgage terminates, and the ship mortgage must
be cancelled from the ship registry.

The first case of cancellation regulated in SRR art. 36 is the cancellation of a
ship mortgage by decision of the competent judicial or administrative authorities.
Pursuant to SRR art. 36/1, following the receipt by the relevant ship registry
office of the decision of the competent judicial or administrative authority
regarding the removal of the mortgage on the ship, the mortgage registration
specified in the decision shall be deleted from the registry. Documents relating
to the deletion process shall also be kept in the ship’s file.

The second case of cancellation regulated in SRR art. 36 is the cancellation of
the ship mortgage by agreement between the parties. According to SRR art. 36/
2, upon agreement between the mortgagee and the shipowner regarding the
removal of the mortgage in accordance with the formal requirements specified
in TCC art. 1015/2 and SRR art. 33, the mortgage and, if any, the pledge bond
and the annotation on the bill of exchange shall be deleted, subject to obtaining
the consent of the persons who may have rights on the mortgage, if any.

The third case of cancellation regulated in SRR art. 36 is the cancellation of the
mortgage due to the waiver of the mortgagee. According to SRR art. 36/3, the
mortgage and, if applicable, the annotation on the pledged bond or bill of
exchange shall be deleted upon the mortgagee’s waiver statement, certified by a
notary public, provided that the consent of the persons entitled to the mortgage
is obtained. Furthermore, the waiver statement may also be made at the ship
registry office.
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The fourth case of cancellation regulated in SRR art. 36 is the cancellation of the
mortgage due to the ownership of the mortgaged vessel and the claim being held
by the same person. According to SRR art. 36/4, if the ownership of the
mortgaged vessel is transferred to the creditor through a legal transaction, the
creditor is registered as the owner in the vessel registry and the mortgage on the
vessel is cancelled. Similarly, if the owner takes over the claim secured by the
mortgage on the vessel, the mortgage is extinguished upon registration in
accordance with TCC art. 1038/3, subject to TCC art. 1045/2.

The fifth case of cancellation regulated in SRR art. 36 is the cancellation of a
ship mortgage due to the assumption of the debt by a third party. According to
SRR art. 36/5, if the owner who is not the debtor does not give written consent
in accordance with TCO art. 198/2 to the assumption of the debt underlying the
mortgage established on their ship by a third party, the ship mortgage is
extinguished upon the conclusion of the contract concerning the external
assumption of the debt; in other words, it terminates. Provided that the contract
for the external assumption of the debt is proven, the ship mortgage is deleted
from the registry at the request of the owner or another interested party.
Furthermore, if requested by the ship registry office, the mortgagee is obliged to
provide information about the contract for the external assumption of the debt.

The sixth case of deletion regulated in SRR art. 36 is the deletion from the
registry of a ship mortgage established for a specific period due to the expiration
of that period. According to SRR art. 36/6-a, if a mortgage registered in the ship
registry was established for a limited period and has lapsed due to the expiration
of this period in accordance with TCC art. 1051/1, the mortgage and any
annotation on the pledged bill or bond, if any, shall be deleted upon the request
of the owner or another interested party, subject to the consent of the mortgagee
and persons entitled to rights on the mortgage.

The seventh case of cancellation regulated in SRR art. 36 is the cancellation of a
ship mortgage established subject to a condition precedent due to the fulfillment
of that condition. According to SRR art. 36/6-b, if a mortgage registered in the
ship registry was established subject to a condition subsequent and the mortgage
has been cancelled pursuant to TCO art. 173/2 upon the occurrence of this
condition, the mortgage and, if applicable, the annotation on the pledged bill or
bond shall be deleted upon the request of the owner or another interested party,
subject to obtaining the consent of the mortgagee and persons holding rights over
the mortgage.
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The eighth case of deletion regulated in SRR art. 36 is the cancellation of the
ship mortgage due to the deletion of the ship’s registry. Pursuant to SRR art.
36/7, subject to TCC art. 965/3 and TCC art. 967, if the registry record of a vessel
registered in the registry is deleted, the mortgage shall terminate at the moment
the vessel is deleted from the registry.

The ninth cancellation case regulated in SRR art. 36 is the cancellation of the
ship mortgage due to the claim on which the mortgage is based entering the fund.
According to SRR art. 36/8, the ship mortgage is cancelled if it is proven by a
court decision that the claim has been paid into the fund, in accordance with TCC
art. 1345/1.

When the entirety of Article 36 of the Ship Registry Regulation, which governs
the deletion of ship mortgages, is evaluated from a holistic perspective, it
becomes apparent that certain grounds for deletion set out in SRR art. 36 largely
correspond to the grounds for the extinction of ship mortgages regulated under
TCC art. 1044 et seq.; in this respect, SRR art. 36 is, to a certain degree, aligned
with TCC arts. 1044 et seq. Nevertheless, it is also possible to state that SRR art.
36 introduces provisions and grounds for deletion that are not found in TCC art.
1044 et seq. Moreover, although SRR art. 36, like TCC arts. 1044 et seq.,
contains substantive rules, it differs from those provisions in that it also includes
procedural rules concerning the entries to be made in the ship registry.
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