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Denizyolu ile yapilan tasimalarda kullanilan sézlesme tiirlerinden belki de en temelini
olusturan geminin bir kismi veya tamaminin bir veya birden ¢ok sefer i¢in yiike tahsis
edildigi sozlesme tiiri olan yolculuk c¢arteri sdzlesmeleri Rusya-Ukrayna savast
dolayistyla konulmus olan yaptirimlardan etkilemekle bunun tek tarafli sozlesmeyi sona
erdirme hakki verip vermeyecegi ise hukuken tartisilmaktadir.

Bu kapsamda konu Tiirk ve Ingiliz hukuklar1 agisindan degerlendirildiginde yolculuk
carteri sozlesmesi akdedildikten sonra ortaya c¢ikan yaptiim karari sozlesme
akdedilirken dngoriilemez ve sozlesmenin borglu tarafinin borcunu ifasini kendisinden
beklenemeyecek oOlgiide zorlastirtyorsa, bu halde sdzlesmeyi tek tarafli sona erdirme
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hakk1 verecegi kabul edilebilmektedir. Ancak, sézlesme akdedilmeden 6nce var olan
yaptirima dayanarak sozlesmenin tek tarafli sona erdirilmesi miimkiin olamayacaktir.

Ayrica burada yolculuk ¢arteri sozlegsmesi igerisinde konuya dair agik diizenleme var ise,
her iki hukuk diizeni agisindan da taraflarin iradelerine oncelik taninacagindan, bu
diizenleme kapsaminda konunun degerlendirilmesi gerektigi kabul edilmektedir.

Anahtar Kelimeler: *Rusya Yaptirimlar1 *Yolculuk Carteri *Yolculuk Carterini Tek
Tarafli Sona Erdirme Hakki

ABSTRACT

Among the various types of contracts used in maritime carriage, voyage charterparties—
under which a vessel, in whole or in part, is allocated for one or more voyages—
constitute perhaps the most fundamental form. The extent to which such agreements are
affected by the sanctions imposed as a consequence of the Russia—Ukraine war, and
whether these sanctions grant a unilateral right of termination, has become a subject of
legal debate.

In this context, when the issue is examined under Turkish and English law, it may be
accepted that if a sanction measure arises after the conclusion of a voyage charterparty,
and if such measure was unforeseeable at the time of contracting and renders the debtor’s
performance excessively onerous to an extent that it can no longer reasonably be
expected, then a unilateral right of termination may arise. However, reliance on sanctions
that already existed prior to the conclusion of the contract cannot justify unilateral
termination.

Furthermore, where the voyage charterparty contains an explicit clause addressing the
matter, both legal systems generally give precedence to the parties’ autonomy; therefore,
the issue must be assessed primarily within the framework of the contractual provision
in question.

Keywords: *Russia Sanctions *Voyage Charterparty *Unilateral Termination Right of
Voyage Charterparty

GIRIS

Kiiresel ticaretin 6nemli bir kisminin gergeklestigi deniz yolu ile tasimacilikta
kullanilan s6zlesme tiirlerinden belki de en temelini olusturan geminin bir kism1
veya tamaminin bir veya birden ¢ok sefer i¢in yiike tahsis edildigi sdzlesme tiirii
olan yolculuk carteri s6zlesmeleri, uluslararasi alanda ortaya ¢ikan krizlerden
etkilenmektedir. Ozellikle uluslararasi alanda etkilerini deniz tasimaciligt
iizerinde gosteren krizler, savaslar ile buna bagli bicimde ortaya ¢ikan
yaptirimlar eliyle kisitlama yaratan uluslararasi kararlar yolculuk ¢arteri

sOzlesmesi taraflarinin sdzlesmeden dogan borglarimi yerine getirebilmelerini
ciddi bigimde zorlagtirabilmekte veya imkansiz hale getirebilmektedir.



BOZKURT 75

Bu baglamda, isbu ¢aligmanin konusunu da olusturan Rusya-Ukrayna Savasi’nin
ortaya ¢ikmasi ile beraber basta Amerika Birlesik Devletleri, Birlesik Krallik,
Avrupa Birligi ve diger bazi1 devletler tarafindan Rusya’ya yonelik genis
kapsamli ekonomik ve ticari yaptirimlar yiriirlige konulmustur. S6z konusu
yaptirimlar arasinda, belirli mal ve hizmetlerin ihracatinin yasaklanmasi, belirli
limanlara girisin engellenmesi, gemi isletmeciligi faaliyetlerine sinirlama
getirilmesi ve finansal islemlere yaptirnmlar getirilmesi gibi Onlemler yer
almaktadir. Bu yaptirimlar, deniz tasimacilig1 sdzlesmelerinin ifasinda dogrudan
etki dogurmakta; taraflarin denizyoluyla tasima sozlesmesinden dogan
yiikiimliiliiklerini ifa etmelerini ciddi bigimde zorlagtirmakta veya imkansiz hale
getirmektedir.

Dolayisiyla igbu ¢aligmanin konusunu da iste bu yaptirimlar dolayisiyla ortaya
¢ikan somut durumun yolculuk garteri sdzlesmeleri agisindan hakli bir sona
erdirme sebebi olusturup olusturmayacagi sorusuna cevap aramak
olusturmaktadir.

Bu sorunun cevabini ararken yolculuk carteri sdzlesmelerine siklikla uygulanan
hukuk olan Ingiliz hukuku ile Tiirk hukuku arasinda mukayeseli bir ¢alisma
yaparak iki hukuk sistemi arasinda bu agidan benzerlik ve farkliliklar1 da ortaya
¢ikarmak amaglanmaktadir. Burada mukayese yapilacak hukukun Ingiliz
hukuku olarak secilmesi tesadiifi degildir. Zira deniz ticaret hukuku
uygulamasinda Ingiliz hukuku siklikla deniz ticaret sozlesmelerinde
uygulanacak hukuk olarak tercih edilmekte ve isbu sebeple de genel olarak
sozlesmelerde kullamlan tip hiikiimler Ingiliz hukuk sistemi mantig1 ile tespit
edilmektedir. Iste bu sebeplerle yaptinmlar dolayisiyla ortaya gikan somut
durumun yolculuk carteri sozlesmelerinde hakli bir sona erdirme sebebi
olusturup olusturmayacagi bir yandan Tiirk hukuku acisindan ele alinirken, diger
yandan uygulamada artik yargi kararlan ile de degerlendirilme konusu yapilan
Ingiliz hukukunun da dikkate alinmasinimn ve iki hukuk arasinda mukayeseli bir
calisma yapilmasinin daha uygun olacag diigiiniilmiistiir.

Isbu kapsamda oncelikle kavramlara dair genel aciklamalar bashigi altinda
yaptirim kavrami ile mevcut durumda konulmus olan yaptirimin uluslararasi
gecerliligi ele alinacak; ardindan yolculuk carteri soézlesmeleri 6zelinde
denizyoluyla tagimalarda kullanilan s6zlesme tiirleri hakkinda genel agiklamalar
verilerek Tiirk hukuku ve Ingiliz hukukunda hakli sebeple sdzlesmeyi sona
erdirme sebepleri genel hatlariyla agiklanacaktir.
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Genel agiklamalarin ardindan son baglikta ii¢ ayr1 somut durum agisindan
yaptirimlarin s6zlesmeyi sona erdirme sebebi olusturup olusturmayacagi her iki
hukuk sistemi agisindan ayr1 ayn ele alinacaktir. Bu dogrultuda ilk alt baslikta
yolculuk carteri sozlesmesi akdedildikten sonra ortaya c¢ikan yaptirimin
sozlesmeyi sona erdirme sebebi olusturup olusturmayacagi ele alinirken ikinci
alt baslikta s6zlesme akdedilmeden O6nce mevcut olan yaptirimin sézlesmeye
etkisi degerlendirilecek olup son alt baglikta ise yolculuk carteri s6zlesmelerinde
bu durumu diizenleyen somut hiikiim bulunmasi hali incelenecektir.

I. GENEL ACIKLAMALAR

1. Yaptirnm Kavrami ve Rusya-Ukrayna Savasi Dolayisiyla Konulmus
Olan Yaptirimlarin Niteligi

Yaptirim terimi, bir devletin veya devletler toplulugunun baska bir devlete ya da
devlet dis1 aktore yonelik olarak belirli veya genel nitelikte mali ve/veya ticari
faaliyetleri yasaklayici tedbirler uygulamasi anlamia gelir.'

Uluslararas1 hukukta yaptirim teriminin kapsamina ambargo da dahil tiim
kisitlamalar girmekle bu terim tiim bunlar kapsayacak sekilde anlasilmaktadir.
Bu hususun temel sebebini yaptirnm kavramina kaynaklik eden Birlesmis
Milletler (BM) Antlagmasi’nin VII. boliimiindeki 41. madde olusturmaktadir.
Zira 41. madde uyarinca

“Giivenlik Konseyi, kararlarini yiiriitmek i¢in silahli kuvvet kullanimini
icermeyen ne gibi Onlemler alinmasi gerektigini kararlastirabilir ve
Birlesmis Milletler iiyelerini bu 6nlemleri uygulamaya cagirabilir. Bu
onlemler, ekonomik iligkilerin ve demiryolu, deniz, hava, posta, telgraf,
radyo ve diger iletisim ve ulastirma araglarinin tiimiiyle ya da bir
boliimiiyle kesintiye ugratilmasini, diplomatik iliskilerin kesilmesini
igerebilir.”

Isbu madde uyarinca Giivenlik Konseyi, bir devlet aleyhine askeri kuvvet
kullanmaksizin uluslararas1 alanda ekonomik ve/veya diplomatik yaptirimlar
uygulanmasina karar verebilir. Uluslararas1 hukuk alaninda en genis uygulama
alan1 bulan ve en mesru yaptirim, isbu madde 1518inda BM Giivenlik Konseyi
tarafindan verilen karar sonucunda uygulamaya konulan yaptirnmlardir. BM
Antlagmasi’nin 41. maddesi uyarinca bu sekilde bir yaptirim kararmin

' Bu hususta ayrmtili bilgi ve agiklama igin bkz. Jean Combacau ve Serge Sur, Droit
International Public (B. 6, Montchrestien 2004) 27-28, 211-212, 724-725; Hiiseyin Pazarci,
Uluslararasi Hukuk (B. 3, 2005) 6-10, 399-400.
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verilebilmesi i¢in Giivenlik Konseyi’nin toplantiya ¢agirilmasi ve bu yonde karar
alinmas1 gerekmektedir.

Bunun disinda uluslararasi alanda devletler arasinda bolgesel entegrasyon
sonucu olusturulmus orgiitler (Avrupa Birligi-AB) ya da belirli devletlerin de
yaptirim karar1 vermesi miimkiindiir. Ancak bu tarz kararlar BM Giivenlik
Konseyi tarafindan verilen uluslararasi nitelikte bir yaptirim karar1 olmayip
sadece ilgili devlet veya devletler acisindan baglayiciligt bulunan
bolgesel/iilkesel kararlar niteligindedir.

Bu dogrultuda Rusya-Ukrayna savasi ¢iktiktan sonra Rusya’ya kars1 uygulanan
yaptirimlar1 degerlendirmek gerekirse, Rusya’nin Ukrayna’ya askeri miidahalesi
bagladiktan sonra, 27 Subat 2022 tarihinde, BM Giivenlik Konseyi, S/RES/2623
sayili karari kabul ederek Konseyi acil 6zel oturuma (“emergency special
session”) ¢agirma prosediiriinii baslatmistir.’ Ancak Rusya BM Giivenlik
Konseyi’nin daimi iiyesi oldugundan bu ¢agriy1 veto etmis; Cin, Hindistan ve
Birlesik Arap Emirlikleri de ¢ekimser oy kullanmis olup toplanti ¢agris1 hala
giindemde tutulmakla beraber gerceklesmemistir.* Dolayistyla meveut durumda
Rusya aleyhine uluslararasi alanda BM Giivenlik Konseyi tarafindan verilmig bir
yaptirim karar1 bulunmamaktadir.

Burada dogal olarak akla gelecek soru uygulamada siklikla tartigilan Rusya
yaptirimlar ifadesinin hukuki anlamda neyi ifade ettigi olacaktir. Bu kapsamda
yukaridaki paragraflarda agiklanmaya calisildigi sekilde BM nezdinde olmasa da
devletler veya bolgesel orgiitler kapsaminda alinmig kararlarin ulusal egemenlik
kapsaminda alinan yaptirimlar olarak degerlendirildigi agiktir.

Bu dogrultuda Rusya’ya kars1 uluslararasi alanda etkin bi¢cimde uygulanan
yaptinnmlarin; AB, Birlesik Krallikk ve Amerika Birlesik Devletleri (ABD)
tarafindan uygulamaya konulanlar oldugu gézlemlenmektedir.” Bu yaptirimlara

Bu hususta ayrintili bilgi ve agiklama i¢in bkz. Bu hususta ayrintili bilgi ve agiklama i¢in bkz.
Jean Combacau ve Serge Sur, 27-28, 211-212, 724-725; Hiiseyin Pazarci, 6-10, 399-400.

Konuya dair ayrintili aciklamalar icin bkz.
<https://en.wikipedia.org/wiki/United_Nations_Security Council Resolution 2623>s.e.t. 16
Ekim 2025; <https://docs.un.org/en/S/RES/2623(2022)> s.e.t. 16 Ekim 2025.

Konuya dair ayrintili aciklamalar icin bkz.
<https://en.wikipedia.org/wiki/United_Nations_Security Council Resolution 2623>s.e.t. 16
Ekim 2025; <https://docs.un.org/en/S/RES/2623(2022)> s.e.t. 16 Ekim 2025.

Elbette bunlardan bagka diger iilkelerce de yiiriirliige konulan yaptirimlar olmakla beraber bu
yaptirimlarin ¢ogu kez AB ve ABD’nin yaptirimlarini takip ettigi gézlemlendiginden burada
diger iilkelerin yaptirimlari inceleme konusu yapilmamustir.
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iligkin kisaca agiklama yapmak gerekirse, Rusya’nin Ukrayna’nin Donetsk
bolgesine yapmis oldugu miidahale sonrast AB, 17 Mart 2014 yilinda
Ukrayna’nin bagimsizligi, egemenligi ve smir biitiinliigiinii tehdit veya ihlal
eden miidahalelere kars1 269/2014 sayili AB Konseyi Tiiziiglinii kabul etmis;
sonrasinda da bu Tiizligli yayimladig1 paketler ile defalarca kez yenileyerek
yaptirrmlarin kapsamini genisletmistir.® AB yaptirimlari bir yandan yasakli tiizel
ve gergek kisilerin listesini igerirken Ote yandan Rusya ile basta askeri alanda
olmak {lizere bircok alanda ticaret yapilmasim yasaklamakta; sadece temel
ihtiyaglar i¢in ticaret yapilmasina izin vermektedir. S6z konusu yaptirimlar tiim
iiye iilkeler agisindan gegerli olup; iiye iilkelerin bu Tiiziigl i¢ hukuklarina
gecirmeye gerek duymaksizin dogrudan uygulamalari gerekmektedir.” Bu
yaptirimlara uyulmamasinin sonuglar tiiziikte agikca diizenlenmemekle beraber
bunlara uymayan kisi ve kurumlarin da yasakli listeye dahil edildigi uygulamada
gozlemlenmektedir.

Benzer bigimde ABD de bu hususta yaptirimlar yiiriirliige koymustur. Burada da
ilk diizenleme 2014 yilindaki Ukrayna miidahalesi sonras1 Bagkanlik
kararnamesi ile gelmis ve bu ilk yaptinimlar silsilesinde Rusya’ya ait bankalar,
finans kurumlari, enerji sektorii ve askeri amagl kullanim yonii kuvvetli iiriinler
hedef alinmistir.® Bu yaptirimlar 2017 yilinda kanun diizeyine taginmis’ ancak
asil agir yaptirimlar 2022 sonrasi 6zellikle Executive Order ad1 verilen baskanlik
kararlar1 ile gikarilmistir.'® 2022 sonras1 yiiriirliige konulan ve giinden giine de

¢ Bu baglamda en son 23 Ekim 2025 tarihinde 19. Paket yayimlanmigtir. Konuya dair ayrintili
bilgi ve paket ve yaptirimlarin icerigi i¢in bkz.
<https://www.consilium.europa.eu/en/press/press-releases/2025/10/23/19th-package-of-
sanctions-against-russia-eu-targets-russian-energy-third-country-banks-and-crypto-
providers/.> s.e.t. 24 Ekim 2025;
<https://ec.europa.eu/commission/presscorner/detail/en/ip_ 25 2491> s.e.t. 24 Ekim 2025;
<https://www.sanctionsmap.eu/#/main> s.e.t. 24 Ekim 2025.
AB hukuku kaynaklarmin dogrudan uygulanabilirligi ve dogrudan etkisi hususunda ayrintili
aciklamalar i¢in bkz. Mehmet Hanifi Bayram, Avrupa Birligi Hukuku Dersleri (B. 4, Seckin
Yayinlari, 2019) 174-189.
Daha ayrintil1 bilgi i¢in bkz. <https://www.state.gov/division-for-counter-threat-finance-and-
sanctions/ukraine-and-russia-sanctions> s.e.t. 25 Ekim 2025;
<https://www.visualcapitalist.com/history-us-sanctions-on-russia/?utm> s.e.t. 25 Ekim 2025.
°  Daha ayrmtil bilgi igin bkz. <https://www.congress.gov/crs-product/R48052> s.e.t. 25 Ekim
2025; <https://en.wikipedia.org/wiki/International sanctions_during_the Russo-
Ukrainian War> s.e.t. 25 Ekim 2025.
10" Daha ayrintili bilgi igin bkz. <https://www.congress.gov/crs-product/R48052> s.e.t. 25 Ekim
2025; <https://en.wikipedia.org/wiki/International sanctions_during_the Russo-
Ukrainian War> s.e.t. 25 Ekim 2025; <https://www.cfr.org/in-brief/three-years-war-ukraine-
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alan1 genisletilen yaptirnmlar &zellikle finans, enerji, teknoloji ve savunma
sanayiine yoOnelik olmakla binlerce kisi ve sirket yaptirim listesine alinmisg,
Rusya’nin dolar sistemine ve kiiresel finansal iglemlerine erisimi ciddi bigimde
kisitlanmugtr.'!

Bu bolim acisindan sonug¢ olarak ifade etmek gerekirse Rusya’ya karsi
uygulanan yaptirim rejimini uluslararasi hukuk baglaminda dogrudan bir saldirt
hakki niteliginde, BM nezdinde alinmis bir karara dayali uluslararasi bir rejim
olarak nitelemek miimkiin degildir. Diger bir bicimde belirtmek gerekirse, bu
yaptirim rejimi uluslararast hukuk anlaminda baglayici bir yaptirim rejiminden
ziyade ‘ekonomik ve finansal baski’ araci olarak kullanilmak tizere ABD ve
Birlesik Krallik gibi egemen devletler veya AB gibi iiye devletlerden olusan
birlikler tarafindan kendi dis politikalart kapsaminda miinferiden alinan
“ekonomik tedbir’ler niteligindedir. Dolayisiyla sdz konusu tedbirlerin,
uluslararasi alanda bunlar1 kendi egemen yetkileri ile kabul etmemis devletler
acisindan bir baglayiciligi bulunmamaktadir. Daha agik bicimde belirtmek
gerekirse gerek AB gerekse de ABD’nin Rusya’ya kars1 uyguladigi
yaptirimlarin, Anayasamiz ve buna bagl ilgili mevzuatlar uyarinca kabul
edilmedigi siirece ililkemiz agisindan hicbir baglayiciligi yoktur.

2. Deniz Ticaretinde Kullanilan Sozlesme Tiirleri ve Yolculuk Carteri
Sozlesmeleri Hakkinda Genel Ac¢iklamalar

Deniz yoluyla yapilan tagimalarda, taginacak yiikiin ilgilisi ile karsi tarafta
bulunan tagiyanin tercihine gore ¢esitli s6zlesme tiirleri kullanilmaktadir.

Bu kapsamda Tiirk Ticaret Kanunu (TTK) diizenlemesinde ilk karsimiza ¢ikan
tiim tagmma siirecinin tasitamin'? kontrolii altinda gerceklestirildigi gemi kira

are-sanctions-against-russia-making-difference> s.e.t. 25 Ekim 2025;
<https://home.treasury.gov/news/press-releases/jy1298> s.e.t. 25 Ekim 2025.

1" Daha ayrmtili bilgi i¢in bkz. <https://www.congress.gov/crs-product/R48052?> s.e.t. 25 Ekim
2025; <https://en.wikipedia.org/wiki/International sanctions_during_the Russo-
Ukrainian War> s.e.t. 25 Ekim 2025; <https://www.cfr.org/in-brief/three-years-war-ukraine-
are-sanctions-against-russia-making-difference> s.e.t. 25 Ekim 2025.

12" Denizyoluyla yapilan tasimalarda tasima sézlesmesinin tastyan ile tasitan arasinda kuruldugu
kabul edilmekle tagitan sdzlesmenin karst akid tarafini olusturmaktadir. Bu kapsamda tasitan
yiikiin maliki olabilecegi gibi satici, tasima isleri komisyoncusu, alict gibi farkli kisilerden
birisi olabilir. Bu hususta ayrintili agiklamalar igin bkz. Tahir Caga ve Rayegan Kender, Deniz
Ticareti Hukuku II (B. 10, XII Levha Yaymlar1 2010), 3-6; Biilent Sozer, Deniz Ticareti
Hukuku I (B. 6, Vedat Kitapgilik 2022), 360-363; Rayegan Kender, Ergon Cetingil ve Emine
Yazicioglu, Deniz Ticareti Hukuku (B. 15, Filiz Kitabevi 2020), 333-340; Deniz Inci Kaner,
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sozlesmesidir.”> Gemi kira sozlesmeleri, miirettebatli olsun olmasin, gerek
doktrin gerekse de kanun uyarinca menkul kira sézlesmesinin bir tiirli olarak
kabul edilmekle TTK 1130 maddesi de buna uygun bicimde TTK’da hiikiim
bulunmayan hallerde TBK’nin adi kira hiikiimlerinin “nitelikleri elverdigi
ol¢iide” gemi kira sdzlesmelerine de uygulanacagini hiikiim altina almaktadir.'

Gemi kirasindan farkli olarak tahsis olunanin geminin teknik sevk ve idaresini
almadigi, geminin sadece ticari yonetimini devraldigi hallerde artik gemi
kirasindan degil zaman carteri s6zlesmesinden s6z etmek gerekir. Zaman carteri
sozlesmeleri, TTK 1131. maddede de tamimlandi8: iizere, kira sdzlesmelerinden
farkli olarak geminin tamaminin sadece ticari sevk ve idaresinin tahsis olunana
birakildigs; teknik sevk ve idarenin gemiyi tahsis eden lizerinde kaldigi1 s6zlesme
tiiriidiir."*

Deniz yoluyla tasima taahhiidiinde bulunulan, bir diger ifade ile tasiyan ile
tagitan arasinda akdedilen s6zlesme olarak karsimiza ¢ikan navlun s6zlesmeleri
ise kirkambar ve yolculuk (sefer) carteri szlesmesi olarak iki ayr1 baglik altinda
TTK’da diizenlenmektedir.

Bu kapsamda ilk olarak kirkambar sézlesmesini kisaca tanimlamak gerekirse,
isbu sozlesmede gemi veya geminin bir kismi yiike tahsis edilmemekte, tagitan
hi¢cbir bi¢imde geminin kontroliinii ele almamakta, sadece tagiyanin ongordiigii
giin ve saatte yiikii 6ngoriilen yerde bulundurmakla veya gemiye yiiklemekle
yiikiimlii olmaktadir.'®

Biitiin bu tagima s6zlesme tiirlerinden farkli olarak tagitan/gartererin geminin bir
kismi veya tamamim yiikiine tahsis ettirmeyi istedigi durumlarda tercih ettigi
sOzlesme tiirii ise navlun sozlesmesinin diger bir tiirii olan yolculuk (sefer)
carteridir. Yolculuk carterinde tasitan, geminin tamami veya bir kismini;

Deniz Ticareti Hukuku (B. 2, Filiz Kitabevi 2014) C. 11, 4; Hac1 Kara, Deniz Ticareti Hukuku
(Oniki Levha Yaymlar1 2020), 190-193.

13 Gemi kira sozlesmeleri hakkinda ayrmtili agiklamalar igin bkz. Biilent Sozer, 399-407;
Rayegan Kender, Ergon Cetingil ve Emine Yazicioglu, 313-322; Hac1 Kara, 149-169.

14 Biilent Sézer, 363-367; Rayegan Kender, Ergon Cetingil ve Emine Yazicioglu, 313-314; Hact

Kara, 149.

Zaman carteri sdzlesmeleri hakkinda ayrintili agiklamalar i¢in bkz. Biilent S6zer, 370-398;

Rayegan Kender, Ergon Cetingil ve Emine Yazicioglu, 322-326; Deniz Inci Kaner, C. II, 10-

12; Haci Kara, 170-181.

16 Kirkambar sdzlesmesi hakkinda ayrintili bilgi igin bkz. Tahir Caga ve Rayegan Kender, 6-9;
Biilent Sozer, 364-367; Rayegan Kender, Ergon Cetingil ve Emine Yazicioglu, 330, 355, 360;
Deniz inci Kaner, C. II, 1-46; Hac1 Kara, 186.
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geminin bir veya birden c¢ok seferini yiikiine tahsis ettirmekte ve bunun
karsihginda da navlun ddemeyi iistelenmektedir.'” Yolculuk garterinde gemi
kismen veya tamamen yiike tahsis edildigi icin yiikleme ve bosaltma tarihlerine'®
ve limanlarina tagitan karar vermekte, bu sebeple de sézlesmede agik diizenleme
olmadig1 haller ile kanunun genel hiikiimlerince korunan durumlar s6z konusu
olmadikga, oOzellikle limanlarda dogacak durumlara tagitanin katlanmasi
gerektigi gerek kanuni diizenlemelerce gerekse de uygulamada kullanilan tip
sozlesme hiikiimleri, doktrin ve mahkeme kararlarinca kabul edilmektedir."

Isbu calismanin temelini olusturan yolculuk carteri hakkinda biraz daha ayrmtil
bilgi vermek gerekirse, bu sozlesme uyarinca gemi TTK 1142. maddede
belirlenen demirleme yerine gelince TTK 1152. madde uyarinca herhangi bir
sekle tabi olmayan, sadece muhataba ulagsmasi gereken bir hazirlik bildirimi
yapilir. S6zlesmede baskaca bir diizenleme yoksa, TTK 1153. madde uyarinca,
yliklemeye daha erken baglanmamigsa bu bildirimin muhataba ulagsmasini takip
eden ilk takvim giinii ylikleme (starya) siiresi baglar. Yiikleme siiresi s6zlesme
ile tespit edilebilir. Eger tespit edilmemisse TTK 1152/2 uyarinca “yirmidort
saatlik kesintisiz ¢alisma ile” yikleme yapilmasi halinde gerekecek olan siire
“yiiklemenin yapilacagim liman, tagimay: yapan gemi, yiikleme tesisi ve araglart
ve ytikiin niteligi ile birlikte yiikleme limani diizenlemeleri ve yerel teamiil” de
g6z oOnilinde bulundurularak hesaplanir. Yiikleme siiresi sona erdikten sonra,
sozlesmede veya sonrasinda taraflar arasinda kararlastirilmigsa TTK 1154.
madde uyarinca siirastarya siiresi baglar. Siirastarya stiresi {icrete tabi bir siire
olup {tcret sozlesmede belirlenmis olabilecegi gibi sozlesmede tespit
edilmemigse TTK 1155 uyarinca tagiyanin zorunlu ve faydali masraflari bu ticret
kapsaminda kabul edilmektedir. Tasiyan siirastarya siiresi bittikten sonra, TTK
1160. maddede de belirtilmis oldugu tiizere daha fazla beklemek zorunda

Yolculuk carteri hakkinda ayrintih bilgi i¢in bkz. Tahir Caga ve Rayegan Kender, 6-65; Biilent
Sozer, 371-398; Rayegan Kender, Ergon Cetingil ve Emine Yazicioglu, 329-361; Deniz Inci
Kaner, C. II; Hac1 Kara, 181-282.

Denizyoluyla yapilan tagimalarin niteligi geregi yiikleme ve bosaltma kesin tarihler olarak
belirlenmemekte, yaklasik tarih araliklarinin burada tespit edildigi gozlemlenmektedir. Bu
hususta ayrintili agiklamalar i¢in bkz. Tahir Caga ve Rayegan Kender, 23-53; Biilent Sozer,
422-433, 435-438; Rayegan Kender, Ergon Cetingil ve Emine Yazicioglu, 344-359; Deniz Inci
Kaner, C. 11, 22-32, 39-41; Haci Kara, 195-205, 206-208.

Bu hususta ayrintili agiklamalar i¢in bkz. Banu Bozkurt, “6102 Sayili Tiirk Ticaret Kanunu
Hiikiimleri Dogrultusunda Hazirhk Thbari, Bekleme Siireleri ve Limanda Olsun Olmasm
(WIPON)/ Rihtimda Olsun Olmasin (WIBON) Kaydinin Degerlendirilmesi” (2016) 32 (2)
BATIDER 177.
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degildir. Ancak, yine ayn1 madde uyarinca tasiyan, fazladan beklerse bu sebeple
yapmis oldugu masraflar ile ortaya ¢ikan zararinin tazminini talep edebilir.

Yolculuk carteri, tasimanin sona ermesi, bir diger ifadeyle geminin varma
limanina vardiktan sonra tipki yiiklemede oldugu gibi TTK 1166. madde
uyarinca demirleme yerine vardiktan sonra madde 1168 uyarinca hazirlik
bildirimi yapmas1 sonrasinda TTK 1169 vd. hiikiimleri uyarinca bosaltma ve
stirastarya siireleri igerisinde gonderilen tarafindan teslim alimmasi veya TTK
1174 uyarinca alacakli temerriidii hiikiimlerine?® uygun bigimde yiikiin bir tevdi
mahalline tevdi edilmesi ya da sattirilmast ile sona erer. Yolculuk carteri
tagimanin tamamlanmasindan bagska TTK madde 1159 uyarinca yiikleme ve
slirastarya siireleri sona ermesine ragmen yiikleme yapilmamis olmasi
durumunda, Tiirk Borglar Kanunu’ndaki (TBK) tam iki tarafa borg yiikleyen
sozlesmelerin sona ermesine dair diizenlemelere paralel bi¢imde, tasitana yazili
bigimde bildirilmek sartiyla sdzlesmenin feshi suretiyle de sona erdirilebilir.
Benzer sekilde kanun koyucu yilikleme bittikten sonra, belirli durumlarda,
masraflarimi karsilamak kaydiyla tasitanin da sozlesmeyi feshedebilecegini
hilkiim altina almaktadir. Kanun ayrica, bosaltma siiresinde yapilmaz ise,
yukarida da ifade edilmis oldugu iizere, tasiyanin tasitan ve/veya gonderilene
bildirmek suretiyle TBK 107 ila 109. madde diizenlemelerine uygun bigcimde
tagidigr yiikii veya yiikii sattirarak elde edilen degeri tevdi etmek suretiyle de
tagima sdzlesmesini sona erdirebilecegini diizenlemektedir. TTK’daki bu agik
diizenlemeler disinda, kanunun Tiirk Medeni Kanunu (TMK) ve dolayisiyla da
TBK’nin ayrilmaz bir pargasi olmasindan hareketle TMK ve TBK’daki genel
diizenlemeler uyarinca da yolculuk carteri sdzlesmesinin sona ermesinin
miimkiin olacagini burada son olarak ifade etmek gerekmektedir.

3. Tiirk Hukukunda Sozlesmenin Tek Tarafli Sona Erdirilmesi Kavram

Tiirk hukukunda s6zlesmenin tek tarafli bigimde sona erdirilmesi ¢esitli hakl
sebeplerle ortaya cikabilir. Bunlardan ilki elbette karsi tarafin sozlesme ile
iistlendigi edimi tam ve geregi gibi yerine getirmemesi durumudur.

Ancak isbu calismanin konusunu olusturan hakli sebepler burada genel baslik
olarak ifa imkansizlig1 seklinde ortaya ¢ikmaktadir. Bu kapsamda isbu baglik

20 Alacakli temerriidii hakkinda ayrintili agiklamalar igin bkz. Kemal Oguzman, Turgut Oz,
Borglar Hukuku, Genel Hiikiimler (C. 1, Filiz Kitabevi 2022) 361-366.
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altinda ifa imkansizligi ve asirn ifa giicligii genel hatlariyla aciklanmaya
caligilacaktir.

[k olarak ifa imkansizlig1 kavraminin tanimlanmasi gerektigi diisiiniilmekle;
TBK madde 136 ifa imkansizligim bor¢lunun sorumlu tutulamayacagi
sebeplerle borcun ifasinin imkansizlagmasi olarak tanimlamig; devamindaki
madde 137 ise borcun tamami degil bir kisminin imkénsiz hale gelmesini kismi
ifa imkansizligi olarak hiikiim altina almistir. Her iki maddenin ortak
diizenlemesi geregi ifa imkansizliginin ortaya ¢ikmasi durumunda borglu
borcundan kurtulacak olup tam iki tarafa bor¢ yiikleyen sozlesmeler agisindan
bor¢lunun almis olduklarim sebepsiz zenginlesme hiikiimlerine dayanarak iade
etmesi gerekmekle ifa imkansizligini da derhal alacakliya bildirme yiikiimliiligii
kendisine yiiklenmektedir.'

Kismi ifa imkansizligimi diizenleyen TBK madde 137’nin ikinci ctimlesi kismi
ifa imkansizlig1 sozlesme yapilirken Ongoriilseydi bu halde sozlesmenin en
bagindan akdedilmeyecegi agiksa, borcun tamaminin sona erecegini hiikiim
altina almakla taraflarin s6zlesmenin kurulusundaki iradelerine verilen énemin
altimt ¢izmektedir. Ayrica ayn1 maddenin ikinci fikrasi uyarinca tam iki tarafa
borg yiikleyen sozlesmelerde kismi ifa imkansizligi dolayisiyla kalan kismin
ifas1 miimkiin ve alacakli bu kismi ifaya razi olursa kars1 edimin o oranda ifa
edilebilecegi ancak borg boliinemeyen bir borg ise ya da alacakli kismi ifaya razi
degilse bu halde tam imkansizlik halinin s6z konusu olacagi hiikiim altina
almmustir,

Ifa imkansizliginin belki de en somut hali miicbir sebeptir. Miicbir sebep
kavrami Tirk hukuk doktrininde taraflarin iradesi disinda ortaya c¢ikan ve
ongoriilemez ve karsi konulamaz bir bigimde borcun mutlak ve kaginilamaz
sekilde ihlaline/ifa edilmesine engel olan olaganiistii bir olay olarak
tanimlanmaktadir.”? Bu kapsamda miicbir sebebin de ifa imkansizhigmin bir tiirii
oldugu kabul edilmelidir.”* Bunun yaninda hangi hallerin miicbir sebep
sayilacagimin sdzlesmede tahdidi bigimde sayilmasi durumunda bunlar disinda

2l Fikret Eren Bor¢lar Hukuku, Genel Hiikiimler (Yetkin Yayinlari, 2022), 584; Selahattin Sulhi
Tekinay, G. Sermet Akman, Haluk Burcuoglu Atilla Altop, Bor¢lar Hukuku Genel Hiikiimler
(Filiz Kitabevi, 1993) 1002; Haluk Tandogan, Tiirk Mes ulivet Hukuku (Akit Disi ve Akdi
Mesuliyet) (1961 Basisindan tipkt Basi, Vedat Kitapeilik, 2010) 463-468; Kemal Oguzman,
Turgut Oz, 418.

22 Fikret Eren, 584; Kemal Oguzman, Turgut Oz, C. I, 418; Selahattin Sulhi Tekinay, G. Sermet
Akman, Haluk Burcuoglu Atilla Altop, 1002; Haluk Tandogan, 463-468.

23 Tandogan, 468.
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kalan hallerin artik miicbir sebep olarak kabul edilmemesi gerektigi de doktrinde
ileri siiriilmektedir.** Ancak bdyle bir durumda sozlesmede sayilmamis miicbir
sebebin igeriginin TBK 136. madde uyarinca ifa imkansizligma yol acgip
acmadiginin yine de degerlendirilmesi gerektigi kabul edilmelidir.”* Ayrica
miicbir sebebin ortaya ¢ikmasi durumunda bor¢lunun borgtan sorumlu olmaya
devam edecegi halinin de sézlesme ile kararlastirlmas1 miimkiindiir.® Fakat
bdyle bir durumda miicbir sebebin TBK 136. madde uyarinca ifa imkansizligina
yol agmadig hallerde, bor¢lunun borcunu ifa etmekle miikellef kalmaya devam
edecegi kabul edilmelidir. Bunun yaninda miicbir sebep, TBK 137. madde
uyarinca kismi ifa imkansizligina yol agiyor ise; bor¢lunun kalan kisim i¢gin ifaya
devam etmekle sorumlu olacagi da yine ifade edilmelidir.

Bu kapsamda ifa imkansizligimin ifay1 degil ancak borcun zamaninda ifasini
imkansiz hale getirmesi bir diger ifadeyle bor¢lunun temerriide diismesine sebep
olmasi sonucunu dogurmasi ihtimali de burada ele alinmalidir. Boyle bir
durumda TBK madde 118 hiikmiiniin uygulama alan1 bulacagi kabul edilmeli ve
temerriide diismekte kusuru olmadigim ispat eden borglunun borcun geg
ifasindan dolayr alacaklinin ugradigr zarar: gidermekle yiikiimlii olmayacagi
kabul edilmelidir. Benzer bi¢imde burada beklenmedik halden dolay1 temerriide
diisen bor¢lunun kusursuzlugunu ispatlamasi durumunda TBK 119. madde
uyarinca alacaklinin dogacak zararindan sorumlu tutulamayacagi hitkkmiiniin de
burada uygulama alam bulacagimni kabul etmek gerekmektedir.?’

Burada son olarak TBK 138. madde uyarinca asin ifa gilicliigi dolayisiyla
sozlesmelerin degisen sartlara uyarlanmasi hususu da ele alinmalidir.
Sozlesmeler hukukunda ahde vefa ilkesinin karsisinda yer alan sozlesmenin
degisen sartlara uyarlanmasi teorisi mevcut TBK yiirlirliige girene kadar
Yargitay kararlari eli ile TMK madde 2 tahtinda uygulanmis olup, mevcut TBK
diizenlemesinde 138. maddede karsiigini bulmustur.”® Buna gore sozlesme

24 Tandogan, 468.

25 Bu hususta daha ayrmtili degerlendirmeler i¢in bkz. Basak Baysal, Sézlesmenin Uyarlanmast,

BK m. 138 Aswrt Ifa Giigliigii (Oniki Levha Yaymnlari, Kastm 2020) 199-200.

26 Tandogan, 468.

27 Burada her ne kadar madde metni beklenmedik hal ifadesini kullanmaktaysa da bunun miicbir
sebebi de kapsayacak sekilde genis bigimde anlasilmasi gerektigi doktrinde kabul
edilmektedir. Bu hususta bkz. Kemal Oguzman, Turgut Oz, C.1, 500-502.

28 Baysal, 117-149, 161-448. Bu hususta Yargitay kararlarina 6rnek olarak 11 H.D. 12.12.1994,
E 1994/5786, K 1994/9585, 13 H.D. 06.04.1995, E 1995/145, K 1995/3339, 11 H.D.
01.04.2002, E 2001/10794, K 2002/2870, <https://karararama.yargitay.gov.tr/> s.e.t. 13 Aralik
2025.
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yapilirken ongoriillemeyen ve ongoriilmesi de beklenmeyecek olaganiistii bir
durumun ortaya ¢ikmasi halinde, bu durum bor¢ludan da kaynaklanmiyor ve bu
durumdan 6tiirii borg¢lunun borcu ifasi, diiriistliik kuralina aykirilik olusturacak
sekilde zorlagmigsa, borcun ifa edilmemis olmasi ya da haklarin sakli tutularak
ifa edilmis olmasi1 halinde soOzlesmenin degisen sartlara uyarlanmasi
mahkemeden talep edilebilir. Burada uyarlama miimkiin degilse, ancak bu halde
sozlesmeden donme séz konusu olur. Siirekli edimli sézlesmeler agisindan
donme degil sézlesmenin feshinin s6z konusu olabilecegi de maddede agikca
diizenlenmistir.

4. Ingiliz Hukukunda Sézlesmenin Tek Tarafli Sona Erdirilmesi Kavrami

Isbu ¢alismanin giris kisminda da kisaca ifade edilmeye calisildig1 iizere ingiliz
hukuku deniz ticaret sozlesmeler, Ozellikle burada asil konuyu olusturan
yolculuk carteri sozlesmeleri uygulamasinda siklikla taraflarca tercih edilen
hukuk olmaktadir. Bu sebeple de uygulamanin ihtiyaglar1 dogrultusunda
olusturulan tip sézlesmeler ve tip sdzlesme klozlar da ¢ogu kez Ingiliz hukuku
dikkate alinarak diizenlenmektedir. Tiim bu sebeplerle bu ¢alisma kapsaminda
Ingiliz hukuku ile Tiirk hukuku mukayeseli bigimde ele alinmak istenmis; bu
amag dogrultusunda da burada net bir mukayese yapabilmek igin Ingiliz
hukukunda soézlesmenin tek tarafli sona erdirilmesi kavraminin agiklanmasi
gerekmistir.

Ingiliz s6zlesmeler hukuku sisteminde, sézlesmenin hakli sebeplerle feshi Kita
Avrupa’st hukuk sistemine kiyasla ¢cok daha istisnai hallerde s6z konusu
olmaktadir. Hukukumuzdan farkli bigimde Ingiliz hukukunda bir tarafin edimini
ifa etmemesi kars1 tarafa s6zlesmeyi dogrudan sona erdirme veya kendi edimini
ifadan kagmma (6demezlik def’i) imkan vermemektedir. Boyle bir durumun
kars1 tarafa edimini ifadan kaginma veya sozlesmeyi sona erdirme hakk:
verebilmesi igin, bu ifa etmeme halinin Ingiliz hukuku uyarinca sézlesmenin
esasina iliskin (substantial) olmasi;*® bununla beraber bu ifa etmeme halinin
sozlesmenin daha agik bir ifadeyle sézlesmedeki islem temelinin esasindan ihlali

29< http://www.adid.org/wp-content/uploads/2016/10/A41D-english-contract-law-at-a-

glance.pdf> s.e.t. 6 Nisan 2023; <https://www.nepia.com/articles/what-is-force-majeure/>
s.e.t. 6 Nisan 2023; <https://www.westpandi.com/getattachment/59a00a14-b021-46e7-81e6-
d096a213800f/woe5613_frustration-force_majeure_web.pdf> s.et. 6 Nisan 2023;
<https://www.ukdefence.com/insights/march-2022-stuck-in-the-middle-force-majeure-and-
frustration-issues-from-a-charterers-perspective-157129/>  s.et. 6  Nisan  2023);
<https://www.steamshipmutual.com/publications/articles/forcemajeure0211> s.e.t. 6 Nisan
2023.
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niteliginde de olmas1 gerektigi (repudiatory breach) kabul edilmektedir*® Bu
dogrultuda sozlesmede 6ngoriilen edimin, acik olmasa da zimni bi¢imde, esash
edim olarak 6ngoriilmiis oldugunun kabul edilmesi durumunda, bunun yerine
getirilmemesinin karsi tarafa da kendi edimini ifadan kaginabilme imkani
tanimakta oldugu ifade edilmelidir.*!

Dolayistyla Ingiliz hukuk sisteminde gogu kez sozlesmelerin sona erme ya da
fesih sebepleri s6zlesmede ayrintili bigimde sayilmakta; sayilmayan durumlarda
ise hukukumuzdaki ifa imkansizligi kurumuna benzeyen, imkéansizlik teorisi
olarak dilimize gevrilebilecek olan frustration teorisi karsimiza ¢ikmaktadir.*

Bu kapsamda imkéansizlik teorisi tanim olarak hukukumuzdaki ifa
imkansizhgina benzemektedir. Imkéansizlik teorisine bagvurabilmek igin
sozlesmenin akdedilmesinden sonra, dnceden Ongoriilemeyen ve sdzlesmeden
dogan edimlerin ifasim fiziken veya ticari olarak imkéansiz hale getiren ya da
sozlesmenin kurulusundaki duruma kiyasen bu edimlerin niteligini tamamen
degistiren bir halin ortaya ¢ikmasi gerekmektedir. S6zlesme bdyle bir durumun
ortaya ¢ikmasi halinde sona erdirilebilecektir.** Dolayisiyla, taraflarin sézlesme

30< http://www.adid.org/wp-content/uploads/2016/10/A41D-english-contract-law-at-a-

glance.pdf> s.e.t. 6 Nisan 2023; <https://www.nepia.com/articles/what-is-force-majeure/>
s.e.t. 6 Nisan 2023; <https://www.westpandi.com/getattachment/59a00a14-b021-46e7-81e6-
d096a213800f/woe5613_frustration-force_majeure_web.pdf> s.et. 6 Nisan 2023;
<https://www.ukdefence.com/insights/march-2022-stuck-in-the-middle-force-majeure-and-
frustration-issues-from-a-charterers-perspective-157129/>  set. 06  Nisan  2023);
<https://www.steamshipmutual.com/publications/articles/forcemajeure0211> s.e.t. 6 Nisan
2023.

31 Baysal, 80-81; Treitel Guenter, Frusturation and Force Majeure (Thomson Sweet & Maxwell,
2014), 19-009-19-041; <http://www.adid.org/wp-content/uploads/2016/10/A41D-english-
contract-law-at-a-glance.pdf> s.e.t. 6 Nisan 2023; <https://www.nepia.com/articles/what-is-
force-majeure/> s.e.t. 6 Nisan 2023; <https://www.westpandi.com/getattachment/59a00a14-
b021-46e7-81e6-d096a213800f/woe5613_frustration-force majeure_web.pdf> s.e.t. 6 Nisan
2023; <https://www.ukdefence.com/insights/march-2022-stuck-in-the-middle-force-majeure-
and-frustration-issues-from-a-charterers-perspective-157129/> s.et. 6 Nisan 2023);
<https://www.steamshipmutual.com/publications/articles/forcemajeure0211> s.e.t. 6 Nisan
2023.

32 Bu  hususta  ayrntih  agiklamalar  igin  bkz. <http://www.adid.org/wp-
content/uploads/2016/10/A41D-english-contract-law-at-a-glance.pdf> s.e.t. 6 Nisan 2023;
Ulgener, <https://www.ulgener.com/ingiliz-hukukunda-mucbir-sebep-i25> s.e.t. 6 Nisan
2023, 2-4

3 Baysal, 79-80; Ulgener, <https://www.ulgener.com/ingiliz-hukukunda-mucbir-sebep-i25>
s.e.t. 6 Nisan 2023, 2-3; <http://www.adid.org/wp-content/uploads/2016/10/A4ID-english-
contract-law-at-a-glance.pdf> s.e.t. 6 Nisan 2023; <https://www.hfw.com/Strike-Impact-on-
Shipping-June-2013> s.e.t. 6 Nisan 2023; https://www.nepia.com/articles/what-is-force-
majeure/> s.e.t. 6 Nisan 2023; <https://www.westpandi.com/getattachment/59a00a14-b021-
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ile somutlagan ortak niyetlerini bosa c¢ikartacak ve sozlesme akdedilirken
ongoriilemeyen beklenmedik bir durumun ortaya ¢ikmasi halinde de bu teorinin
uygulanmasi s6z konusu olabilecektir.*

Ancak taraflardan birinin kusuru ile imkansizlik teorisi kapsaminda
degerlendirilebilecek bir durumun ortaya ¢ikmasi halinde imkansizlik
teorisinden ve buna bagh olarak da sdzlesmeyi sona erdirme imkanindan s6z
etmek miimkiin degildir.*’

Benzer sekilde, imkansizlik teorisi olarak degerlendirilebilecek durum
sozlesmede hiikiim altina alinmig ise artik imkansizlik teorisi uygulama alam
bulamayacaktir.*®

Burada son olarak miicbir sebep kavramini incelemek gerekirse; Ingiliz
hukukunda miicbir sebep, sézlesme taraflarindan biri veya taraflarinin her

46e7-81e6-d096a213800f/woe5613_frustration-force_majeure_web.pdf> s.e.t. 6 Nisan 2023;
<https://www.ukdefence.com/insights/march-2022-stuck-in-the-middle-force-majeure-and-
frustration-issues-from-a-charterers-perspective-157129/>  set. 06  Nisan  2023);
<https://www.steamshipmutual.com/publications/articles/forcemajeure0211> s.e.t. 6 Nisan
2023.

Baysal, 80-81; <http://www.adid.org/wp-content/uploads/2016/10/A4ID-english-contract-
law-at-a-glance.pdf> s.e.t. 6 Nisan 2023; <https://www.nepia.com/articles/what-is-force-
majeure/> s.e.t. 6 Nisan 2023; <https://www.westpandi.com/getattachment/59a00a14-b021-
46e7-81e6-d096a213800f/woe5613_frustration-force_majeure_web.pdf> s.e.t. 6 Nisan 2023;
<https://www.ukdefence.com/insights/march-2022-stuck-in-the-middle-force-majeure-and-
frustration-issues-from-a-charterers-perspective-157129/>  s.et. 6  Nisan  2023);
<https://www.steamshipmutual.com/publications/articles/forcemajeure0211> s.e.t. 6 Nisan
2023.

Ulgener <https://www.ulgener.com/ingiliz-hukukunda-mucbir-sebep-i25> s.e.t. 6 Nisan
2023,3-4; <http://www.adid.org/wp-content/uploads/2016/10/A41D-english-contract-law-at-
a-glance.pdf> s.e.t. 6 Nisan 2023; <https://www.nepia.com/articles/what-is-force-majeure/>
s.e.t. 6 Nisan 2023; <https://www.westpandi.com/getattachment/59a00a14-b021-46e7-81e6-
d096a213800f/woe5613_frustration-force_majeure_web.pdf> s.et. 6 Nisan 2023;
<https://www.ukdefence.com/insights/march-2022-stuck-in-the-middle-force-majeure-and-
frustration-issues-from-a-charterers-perspective-157129/>  s.et. 6  Nisan  2023);
<https://www.steamshipmutual.com/publications/articles/forcemajeure0211> s.e.t. 6 Nisan
2023.

<http://www.adid.org/wp-content/uploads/2016/10/A41D-english-contract-law-at-a-
glance.pdf> s.e.t. 6 Nisan 2023; <https://www.nepia.com/articles/what-is-force-majeure/>
s.e.t. 6 Nisan 2023; <https://www.westpandi.com/getattachment/59a00a14-b021-46e7-81e6-
d096a213800f/woe5613_frustration-force_majeure_web.pdf> s.et. 6 Nisan 2023;
<https://www.ukdefence.com/insights/march-2022-stuck-in-the-middle-force-majeure-and-
frustration-issues-from-a-charterers-perspective-157129/>  s.et. 6  Nisan  2023);
<https://www.steamshipmutual.com/publications/articles/forcemajeure0211> s.e.t. 6 Nisan
2023.
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ikisinin da makul kontrolii disinda ortaya ¢ikan, sozlesmenin akdi esnasinda
ongoriillemeyen ve sozlesmenin tarafinin/taraflarinin edimini/edimlerini ifa
etmesine engel olan bir durum olarak tanimlanmakla bu doktrininde de miicbir
sebebin s6zlesmenin akdedilmesi agamasinda 6ngoriilemez olmasi aranmaktaysa
da; bu hukuk sisteminde miicbir sebebin ortaya ¢ikmasi durumuna sonug
baglayan sozlesme hiikiimlerinin dngoriilmesi gerektigi de ifade edilmektedir.
Daha agik bigimde ifade etmek gerekirse, Kita Avrupa’st hukukundan farkl
bicimde, sozlesmenin akdedilmesi esnasinda Ongoriilemeyen ve taraflarin
kontrolii diginda ortaya ¢ikan miicbir sebep durumuna sézlesme ile bir sonug
baglanmasi gerekmektedir. Aksi halde, yukarida ele alinan imkénsizlik teorisinin
uygulama alan1 bulmas: disinda, miicbir sebebe dayanarak Ingiliz hukukunda
s6zlesmeyi sona erdirmek miimkiin degildir. Bu dogrultuda Ingiliz hukukuna
tabi bircok sozlesmede miicbir sebep klozlarinin mevcut oldugu ve bu
diizenlemelerin de ¢ok dikkatle incelenmesi gerektigi ifade edilmelidir.

Tiim bu aciklamalar kapsaminda Ingiliz hukukunda s6zlesmelerin hakli sebeple
feshine dair genel bir degerlendirme yapmak gerekirse taraflarin/taraflardan
birisinin makul kontrolii diginda ortaya ¢ikan durum ayni zamanda
sozlesmenin/sézlesmedeki edimlerin ifasin1 imkansiz hale getiriyorsa bu halde
imkansizlik teorisi uygulama alan1 bulabilir ve sdzlesme bu teorinin uygulamasi
kapsaminda hakli sebeple sona erdirilebilir. Bunun diginda s6zlesmede agikga
sona erdirme sebepleri sayilmis ise (6zellikle miicbir sebep olarak) bu sebeplerin
gergeklesmesi durumunda da soézlesmenin hakli sebeple feshi s6z konusu
olacaktir.

II. MEVCUT YAPTIRIM/YAPTIRIMLARIN YOLCULUK CARTERI
SOZLESMESINDE TEK TARAFLI SONA ERDIRME SEBEBI
OLUSTURUP OLUSTURMAYACAGINA DAIR ANALIZ

1. Yolculuk Carteri Sozlesmesi Akdedildikten Sonra Ortaya Cikan
Yaptirim

Rusya’ya uygulanan yaptinmlarin uluslararasi nitelikte olmadigi; sadece
ulusal/bolgesel etkiler doguracak sekilde ilgili devletler/AB tarafindan alindigi
yukarida agiklanmigtir. Dolayisiyla, bu hususta agiklamalara gegmeden Once
yukarida da incelenen bir hususun burada tekrar altinin ¢izilmesi gerekmektedir.
Hukuki anlamda Tiirkiye Cumhuriyeti’ni Rusya’ya kars1 yaptirnm uygulamaya
zorlayan herhangi bir uluslararasi diizenleme mevcut olmadigi gibi; Tiirkiye
Cumhuriyeti tarafindan ulusal diizeyde alinmis bir karar da mevcut degildir.
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Ancak burada sunu da ifade etmek gerekir ki sdz konusu yaptirimlara
uymamanin ciddi ticari sonuglart mevcuttur. Daha somut bicimde
orneklendirmek gerekirse bir Tiirk sirketinin yaptirima tabi bir Rus sirketi ile
ticari iligki i¢erisinde oldugunun tespit edilmesi, s6z konusu Tiirk sirketinin hatta
bu sirketin gergek kisi ortaklariin AB ve ABD’deki (varsa) malvarliklarinin
dondurulmasi, bu sirketin AB ve ABD sirketleri ile ticaret yapmasmin
yasaklanmasi hatta gercek kisi ortaklarin AB ve ABD’ye girisinin
engellenmesine kadar gidebilecek olumsuz sonuglar dogurabilecektir.’” Burada
ayrica hukukumuzda tiizel kisilik perdesi teorisi®® olarak var olan ve tiizel
kisilerin  kendilerini olusturan gercek kisilerden bagimsiz  bigimde
degerlendirilmesi gerektigi teorisinden farkl bir yaklagimi igeren son faydalanan
kisi (ultimate beneficiary owner — UBO) mevzuatindan da kisaca s6z etmek
yerinde olacaktir. Bu mevzuat, 6zellikle kara para aklama ile terdr finansmani
hususlarinda Onlem alinmasi i¢in yiirlirlige konulmus olup tiizel kisileri
olusturan gercek kisilerin de bu anlamda dikkate alinmasi ve tiizel kisilerin onlar
olusturan gergek kisilerden bagimsiz degerlendirilmemesi gerektigi temel fikri
etrafinda olusturulmustur.’® Daha somut bir 6rnekle agiklamak gerekirse, UBO
mevzuati uyarinca, yolculuk carteri s6zlesmesini akdeden tasitan sirketin son
faydalanan kisisi yani sirketin kontrol ve denetimini elinde bulunduran biiyiik
veya tek pay sahibi gercek kisinin yaptirim listesinde olmasi, sirket yaptirim
listesinde olmasa dahi AB ve ABD mevzuati uyarinca yaptirima tabi bir
sozlesme olarak degerlendirilebilecektir.

7 AB ve ABD yaptinmlart ve bunlara uymamanm sonuglari igin  bkz.
<https://www.consilium.europa.eu/en/press/press-releases/2025/10/23/19th-package-of-
sanctions-against-russia-eu-targets-russian-energy-third-country-banks-and-crypto-
providers/> s.e.t. 24 Ekim 2025;
<https://ec.europa.eu/commission/presscorner/detail/en/ip 25 2491> s.e.t. 24 Ekim 2025,
<https://www.sanctionsmap.eu/#/main> s.e.t. 24 Ekim 2025; https://www.congress.gov/crs-
product/R48052> s.e.t. 25 Ekim 2025;
<https://en.wikipedia.org/wiki/International sanctions_during the Russo-Ukrainian War>
s.et. 25 Ekim 2025; <https://www.cfr.org/in-brief/three-years-war-ukraine-are-sanctions-
against-russia-making-difference> s.e.t. 25 Ekim 2025;
<https://home.treasury.gov/news/press-releases/jy1298> s.e.t. 25 Ekim 2025.

Tiizel kisilik perdesi teorisi hakkinda ayrintili agiklamalar i¢in bkz. Oguzman Kemal, Seli¢i
Ozer, Oktay Ozdemir Saibe, Kisiler Hukuku (Filiz Kitabevi 2012), 239-272; Serozan Rona,
Medeni Hukuk Genel Boliim Kisiler Hukuku (Vedat Kitapcilik 2011), 439-448.

Bu hususta ayrintili agiklamalar igin bkz <https://www.swift.com/risk-and-compliance/know-
your-customer-kyc/ultimate-beneficial-owner-ubo> s.e.t. 16 Aralik 2025;
<https://sumsub.com/blog/ubo-ultimate-beneficial-owner/> s.e.t. 16  Aralik  2025;
<https://www.moodys.com/web/en/us/kyc/solutions/ultimate-beneficial-owners.html>  s.e.t.
16 Aralik 2025.
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Yukaridaki genel agiklamalar 1s18inda bir yolculuk carteri sézlesmesinin
akdedilmesinden sonra, soOzlesmenin taraflarindan  Dbirinin;  Ozellikle
tagitan/gonderilen gibi sdzlesme ilgilisinin veya bunun son faydalanan kisisinin
yaptirim listesine alinmasi durumunda yolculuk carteri s6zlesmesinin akibetinin
ne olacag1 hususu bu kisimda ele almacaktir.

Taraflar sozlesmeyi akdederlerken var olmayan ve sézlesmenin akdi sirasinda
ongoriilemeyen yaptinm kararmin hukukumuz acisindan ifa imkansizligi
olusturup olusturmayacaginin 6ncelikle degerlendirilmesi gerekirse, bir 6nceki
kisimda kisaca aciklanan ifa imkansizliginin her seyden once ifay1 imkansiz hale
getirmesi gerekmektedir. Bu dogrultuda alinan yaptirnm kararinin yolculuk
carteri sozlesmesinin ifasini, bir diger ifadeyle geminin veya bir kisminin yiike
tahsis edilerek taginmasini engellemeyecegi asikardir. Bu sebeple sozlesme
akdedildikten sonra ortaya ¢ikan yaptirimin ifay1 imkansiz hale getirmediginden
hareketle TBK 136-137 anlaminda borgluya sozlesmeyi tek tarafli hakli fesih
sebebi vermeyecegi aciktir.

Boyle bir durumun TBK 138. madde uyarinca degisen bir sart olarak
degerlendirilebilip degerlendirilemeyecegi de burada ele alinmalidir. Bu
kapsamda sozlesme akdedilirken ortada olmayan bir yaptirimin sonradan ortaya
c¢ikmasi, her ne kadar borglunun ifasin1 imkansizlagtirmamigsa, zora
sokmaktadir. Zira borglu, yaptinma ragmen sz konusu sodzlesmedeki
yiikiimliiliiklerini yerine getirirse kendisinin de yaptirim listesine alinmasi ve
ticari anlamda gelecegini kaybetme riski ile kars1 karsiya kalabilecektir. Daha
somut bi¢cimde ifade etmek gerekirse sdzlesme akdedilirken sefer yapilabilecek
limanin s6zlesmenin akdinden sonra yaptirim listesine dahil edilmesi veya
sozlesmenin kars1 tarafi tagitanin veya bu tasitanin biiyiik/tek pay sahibinin
sonradan yaptirim listesine alinmasi durumlarinda tagiyan, igbu sézlesmeyi ifa
etmeye devam ederse, Onceki paragraflarda da agiklanmis oldugu tizere AB ve
ABD nezdindeki yaptirnmlara maruz kalma riski ile karsilasabilecektir. Hal
bdyle iken, kanimizca ticari gelecegi bu kadar biiyiik bir risk altina girmis olan
bor¢ludan yolculuk carterinden dogan yikiimliiliiklerini yerine getirmesini
istemek, her seyden once diiriistliik kurali ile bagdasmaz. Bu sebeple bdyle bir
durumda borcunun ifas1 zorlagan carter sdzlesmesi borglusunun mahkemeden
sozlesmenin uyarlanmasini talep edebilecegi kabul edilmelidir. Boyle bir
uyarlama talebi karsisinda mahkeme durumun niteligine gore sozlesmeyi
degisen sartlara uyarlayabilir. Bu uyarlama kararinin ne sekilde olabilecegine
dair somut 6rnekle agiklama yapmak gerekirse, yolculuk carteri s6zlesmesindeki
yiikkleme/bosaltma limanlarindan biri veya ikisi yaptinm kapsamindaysa
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yaptinm kapsaminda olmayan yakin limanlarda yiikleme/bosaltma yapilmasi
karar1 verebilir. Ancak sozlesmeyi uyarlamak miimkiin degilse, mesela
sozlesmenin taraflarindan birisi yaptinm listesinde ise, bu halde mahkeme
yolculuk ¢arteri sdzlesmesinin sona ermesine karar verebilir.

Konuyu Ingiliz hukukundaki imkansizlik doktrini agisindan ele almak gerekirse,
burada aslinda s6zlesmeden dogan edimlerin ifasini ticari olarak imkansiz hale
getiren bir durum sdz konusu ise bu halde ifas1 imkansiz hale gelen tarafin ingiliz
hukukunda da s6zlesmeyi sona erdirebilecegi kabul edilmektedir. Ancak ingiliz
hukukundaki imkansizlik doktrini uyarinca sézlesmenin sona erdirilebilmesi i¢in
ortaya ¢ikan imkansizligin dogdugu tarafta edimi tamamen farkli hale getirmesi
gerekmektedir. Burada ayrica imkansizlik doktrini agisindan sézlesme
taraflarinin 6ngoriilemeyen riskleri s6zlesme akdedilirken iistlenmis olduklar
kabul edilmekle beraber, son alinan Catalan Sea karar 15181inda ifas1 imkansiz
hale gelen tarafin 6zen ylikiimliiliigliniin; bir diger ifadeyle yolculuk carteri
akdedilirken yaptirimin ortaya ¢ikabilme ihtimalinin olup olmadigini arastirma
yiikiimliiliigiiniin ¢ok agirlasmis oldugunu belirtmek gerekmektedir.*® Karari
burada ayrmtili bigimde agiklamak gerekirse karara konu olan olayda Rusya’nin
Ukrayna’y1 isgalinden once (Kasim 2021°de) akdedilen yolculuk carteri
sozlesmesi uyarinca Ust Luga limanindan Primorsk limanma tasima
yapilacaktir. Gemi yiikleme limanina gelip hazirlik ihbar1 yaptiktan sonra
kendisine iletilen yiikleme belgelerinde gonderen sirketin Birlesik Krallik ve AB
yaptirim listesinde olan bir kisi ile baglantisim tespit edip UBO mevzuati ve
sozlesmede bulunan agik hiikkme dayanip cartererlerden alternatif emir
vermelerini talep etmis; cartererler burada sozlesmedeki yaptinnm klozuna
dayanilabilecek bir durum olmadigina gemi maliklerini ikna etmek igin
kendilerine g¢esitli belgeler sunmuslar ancak gemi malikleri bu belgeler
sonucunda ikna olmadiklar1 i¢in cartererler sonrasinda gemi maliklerinin
yiiklemeyi haksiz yere reddettikleri iddiasiyla sdzlesmeyi hakli sebeple sona
erdirme haklarimi kullandiklarimi iddia ederek s6zlesmeyi sona erdirmislerdir.
Gemi malikleri s6zlesmenin sona erdirilmesinin haksiz oldugu iddiasiyla dava

4 Bu  hususta  ayrntih agiklamalar  i¢in  Catalan Sea  karart  bkz.
<https://www.quadrantchambers.com/news/catalan-sea-sanctions-clauses-and-evidence-
control-james-shirley-tom-griffiths> s.e.t. 13 Kasim 2025;
<https://www.wr.no/en/news/court-decision-reshapes-sanctions-risk-assessment-for-
shipowners> s.et. 13 Kasim 2025; <https://vlex.co.uk/vid/tonzip-maritime-ltd-v-
1045233853> s.e.t. c¢evrimigi, 13 Kasim 2025; <https:/dwfgroup.com/en/news-and-
insights/insights/2025/10/courts-decision-addresses-the-construction-and-operation-of-
sanctions-clauses-in-charterparties> s.e.t. 13 Kasim 2025; asagida para I11/3.



92 Rusya'va Uygulanan Yaptirimlar ve Yolculuk Carteri

acmiglardir. Kararda sozlesmede bulunan savas klozu ayrintili bigimde
tartisilmakla beraber taraflarin 6zen yiikiimliliikleri de ayrintili bigimde ele
alinmigtir. Mahkeme carter sozlesmesi yapilirken gemi malikinin sézlesmenin
kars1 tarafindaki kisinin yaptinm listesinde olup olmadigimi arastirmakla
yiikiimlii olmakla beraber bu arastirma yiikiimliiliiglinii mevcut bulunan internet
siteleri eliyle basit bir bicimde yapmamasi gerektigini, 6zellikle cartererler
tarafindan kendisine sunulan ek belgeleri de incelemekle yilikiimlii oldugunu
hiikiim altina almustir.*'Bu kapsamda mahkeme, sdzlesme akdedildikten sonra
ortaya ¢ikan yaptinm kararma dayanarak yolculuk carterini sona erdirmek
isteyen tarafin (somut olayda tasiyan/gemi malikinin) 6ncelikle s6zlesmeyi sona
erdirmek istedigi anda mevcut bulunan ve giivenilir kaynaklardan elde edilmis
objektif, somut delillere dayanan yaptirim kararina dayanarak bunu
yapabilecegi; yiizeysel arastirmalarla elde edilen verilere dayanilarak verilmis
olan sozlesmeyi sona erdirme kararinin makul tasiyan/gemi maliki karar
olmadigimi belirterek s6zlesmenin sona erdirilmesinin tagiyan tarafindan haksiz
oldugu sonucuna varmistir.**

2. Yolculuk Carteri Sozlesmesi Akdedilmeden Once Mevcut Olan
Yaptirim

Yolculuk carteri akdedilmeden once mevcut olan yaptirmmin Tirk hukuku
acisindan ifa imkansizlig1 olusturmayacagi; zira bir Onceki kisimda da
aciklandif iizere Tiirkiye Cumhuriyeti agisindan ifay1 imkansiz hale getirecek
herhangi bir uluslararasi ya da ulusal hukuki bir yaptirim kararinin bulunmadigi
agikardir.

41 Konu hakkinda ayrintil agiklamalar i¢in bkz.
<https://www.quadrantchambers.com/news/catalan-sea-sanctions-clauses-and-evidence-
control-james-shirley-tom-griffiths> s.e.t. 13 Kasim 2025;

<https://www.wr.no/en/news/court-decision-reshapes-sanctions-risk-assessment-for-
shipowners> s.et. 13 Kasim 2025;  <https://vlex.co.uk/vid/tonzip-maritime-ltd-v-
1045233853> s.e.t. 13 Kasim 2025; <https://dwfgroup.com/en/news-and-
insights/insights/2025/10/courts-decision-addresses-the-construction-and-operation-of-
sanctions-clauses-in-charterparties> s.e.t. 13 Kasim 2025.

“ Bu  hususta  ayrntih agiklamalar  i¢in  Catalan Sea  karart  bkz.
<https://www.quadrantchambers.com/news/catalan-sea-sanctions-clauses-and-evidence-
control-james-shirley-tom-griffiths> s.e.t. 13 Kasim 2025;
<https://www.wr.no/en/news/court-decision-reshapes-sanctions-risk-assessment-for-
shipowners> s.et. 13  Kasim 2025;  <https://vlex.co.uk/vid/tonzip-maritime-ltd-v-
1045233853> s.e.t. 13 Kasim 2025; https://dwfgroup.com/en/news-and-
insights/insights/2025/10/courts-decision-addresses-the-construction-and-operation-of-
sanctions-clauses-in-charterparties> s.e.t. 13 Kasim 2025; asagida para I11/3.
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Burada s6zlesme akdedilmeden 6nce var olan bir yaptirim kararmin TBK 138.
madde uyarinca sdzlesmenin uyarlanmasi imkanin1 da dogurmayacagi
diisiiniilebilir. Zira yaptirim sézlesme akdedilirken mevcut oldugundan, bagkaca
ek bir durumun sdzlesme akdedildikten sonra ortaya ¢ikmamasi halinde,
sozlesme akdedildikten sonra degisen bir sart s6z konusu olmayacagindan,
sozlesmenin degisen sartlara uyarlanmasi talebinde bulunmak da miimkiin
olmayabilir. Ancak burada akla gelen bir ihtimal, somut olarak sdzlesme
akdedilirken mevcut olan yaptirnmin s6zlesmenin akdinden sonra degismesi
durumudur. Somut bi¢cimde 6rneklendirmek gerekirse, sozlesme akdedilirken
tasiyan halen daha yaptirima tabi yolculuk ¢arteri sdzlesmesinin ifasi i¢in sigorta
teminat1 tedarik edebiliyorken s6zlesmenin akdedilmesinden sonra alinan bir
karar ile bu sigorta teminatini temin edemez veya navlun iicretinden ¢ok daha
yiiksek bir primle temin edebilir hale geldiyse; bu halde de sézlesmenin Tiirk
hukuku uyarinca degisen sartlara uyarlanmasinin kabul edilmesi gerektigi
diisiiniilmektedir. Daha genel bir ifadeyle, sozlesme akdedilmeden 6nce var olan
bir yaptinm kararinin TBK 138. madde uyarinca sdzlesmenin uyarlanmasi
imkanin1 dogurup dogurmayacagina, somut olayin sartlarim degerlendirerek
karar vermek ¢ok daha isabetli olacaktir.

Ingiliz hukukundaki imkansizlik doktrini agisindan ise durum gok nettir. Burada
sozlesme akdedildikten sonra ifay1r imkansiz hale getiren bir durumun ortaya
cikmadigl ve sozlesmenin tarafi tasiyanin sézlesme akdedilirken bu yaptirim
riskini {istlendigi kabul edildiginden bu halde imkansizlik doktrinine dayanarak
sozlesmenin tek tarafli sona erdirilemeyecegini kabul etmek gerekmektedir ki bu
durum so6zlesme akdedilmeden onceki inceleme ylikiimliliigliniin, yukarida
aciklanmaya caligilan Catalan Sea karari ile bu kadar genisletilmis olmasinin
1s181inda kanimizca artik tartigma goétiirmez bir agikliktadir.

3. Sozlesmede Ac¢ik Hiikiim Bulunmasi Hali

Sozlesmeler hukukunun temel prensiplerinden olan irade 6zgiirliigii prensibi
geregi kanunun emredici hiikiimlerinden sonra taraflarin iradesine Ustiinliik
taninmasindan hareketle sozlesmede yaptirim ve/veya savas ya da silahli catisma
halinde sozlesmenin akibetini diizenleyen agik hiikiim bulunmasi durumunda
gerek Tiirk gerekse de Ingiliz hukuku agisindan bu hiikmiin éncelikle uygulama
alan1 bulacagi agiktir.

Bu kapsamda agiklamalara gegmeden Once ayrica sunu da ifade etmek gerekir ki
yolculuk carteri sozlesmelerinde kullanilan tip sézlesmeler icerisinde ya da
sozlesmelerden ayri1 diizenlenmis miicbir sebep veya savas/i¢ savag/silahli
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catigma klozlarina rastlanmakta; bu klozlar ¢ogu kez s6z konusu miicbir sebep,
savas/i¢ savag/silahli ¢atismanin belirli bir siireden uzun slirmesi halinde
taraflarin/ilgili tarafin sozlesmeyi sona erdirebileceklerini/erdirebilecegini
diizenlemektedir.*

Oncelikle Tiirk hukuku agisindan bir degerlendirme yapmak gerekirse, yukarida
yapilan agiklamalar 1s181nda gerek ifa imkansizlig1 gerekse de asir ifa giigliigiine
dair TBK diizenlemelerinin yedek yiikiimler oldugu agiktir. Daha agik bigimde
ifade etmek gerekirse, burada yolculuk c¢arteri sozlesmesinde savas/ic
savag/silahli catisma veya miicbir sebebin ortaya ¢ikmasi durumlarina dair agik
diizenlemeler mevcut ise bu halde bu diizenlemelere Oncelik taninacak; bu
diizenlemelerin sonug¢ baglamadigi durumlarda TBK 136, 137 ve 138. maddeler
Ozline uygun diistiigii dlclide somut olaya uygulanacaktir. Ancak her durumda
sozlesmedeki klozlar1 yorumlarken Tiirk hakiminin temel ilke olan TMK 2.
maddedeki diiriistliik kuralin1 da her asamada dikkate almas1 gerektigi ifade
edilmelidir.

Konuyu Ingiliz hukuku agisindan ele almak gerekirse, ingiliz sdzlesmeler
hukuku agisindan da irade Ozgiirligii ilkesinin gegerli olmasindan hareketle
sozlesmede Ongoriilen agik hiikmiin, imkansizlik teorisi de dahil hemen tiim
diizenlemelerden Oncelikle uygulanacagi kabul edilmektedir. Bu kapsamida
onceki paragraflarda agiklanan Catalan Sea kararina burada tekrar geri donmek
gerekmektedir. Zira karar, sozlesmede bulunan agik yaptirim klozunun
uygulanma sartlarmna da aciklik getirmektedir. Bu dogrultuda mahkeme
oncelikle 6zel nitelikli klozlarin net bigimde diizenlenmesi gerektigini; agiklik
olmayan hallerde bu klozlarin contra proferentem yani buna dayanan taraf
aleyhine delil teskil edecegini belirtmistir.** Akabinde mahkeme yaptirima
maruz kalmak (“exposure to sanction™) teriminin higbir bigimde taraflardan
birinin yaptirimlar1 deldigi ya da delecegi anlamina gelmedigini ifade etmistir.*’

43 Bu hususta ayrmtili bilgi ve uygulamada siklikla kullamlan GENCON ‘94 &rnegi ve tip
Voywar klozu i¢in bkz. <https://www.bimco.org/contractual-affairs/bimco-
contracts/contracts/gencon-1994/> s.e.t. 13 Kasim 2025; <https://ulgener.com/rusyanin-
ukraynayi-isgalinin-sozlesmeler-uzerindeki-hukuki-etkileri-savas-ve-yaptirim-klozlari-i45>
s.e.t. 13 Kasim 2025; <https://www.bimco.org/contractual-affairs/bimco-clauses/current-
clauses/war _risks clause for voyage charter parties 2025/> s.e.t. 13 Kasim 2025.

44 <https://dwfgroup.com/en/news-and-insights/insights/2025/10/courts-decision-addresses-the-
construction-and-operation-of-sanctions-clauses-in-charterparties> s.e.t. 13 Kasim 2025.

4 Konu hakkinda ayrintil agiklamalar i¢in bkz.
<https://www.quadrantchambers.com/news/catalan-sea-sanctions-clauses-and-evidence-
control-james-shirley-tom-griffiths> s.e.t. 13 Kasim 2025;

<https://www.wr.no/en/news/court-decision-reshapes-sanctions-risk-assessment-for-
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Devaminda da mahkeme, o6nceki paragraflarda da ifade edilmis oldugu iizere,
yaptirim kararina dayanabilmek i¢in yapilacak olan arastirmanin objektif 6zen
yiikkiimii kapsaminda ayrintili bi¢imde yapilmasi ve somut deliller 1s18inda
yaptirim klozuna dayanilmasi gerektigi sonucuna varmistir. Bu karar1 da dikkate
alarak bir sonuca varmak gerekirse, Ingiliz hukuku agisindan da yolculuk garteri
sozlesmesinde herhangi bir tereddiide yer birakmayacak sekilde agik bir yaptirrm
diizenlemesi olmas1 halinde bunun oOncelikle uygulanacagi, ancak bu
diizenlemenin uygulanmasi a¢isindan somut veri/delillerle dayanilmasi gerektigi
ifade edilmelidir.

SONUC

Bu ¢alismada, uluslararas1 yaptinmlarin ve 6zellikle Rusya-Ukrayna savasi
baglamimda uygulanan ekonomik ve ticari kisitlamalarin, yolculuk carteri
s6zlesmelerinde hakli nedenle fesih imkani saglayip saglamadigi Tiirk ve Ingiliz
hukuku perspektifinden karsilagtirmali olarak incelenmistir. Analizler hem
ulusal hem de uluslararas1 hukuk kaynaklari, giincel yargi kararlari, doktrin ve
uygulama drnekleri 15181nda yiiriitilmiistiir.

Bu kapsamda gerek Tiirk gerekse de ingiliz hukuk sistemi agisindan yolculuk
carteri akdedilmeden 6nce var olan bir yaptirim kararinin, istisnai durumlar hari¢
sozlesmenin taraflarina sozlesmeyi hakli sebeple fesih imkani vermeyecegi
belirtilmistir.

Ancak durum sozlesme akdedilmeden Once var olmayip yolculuk carteri
yapildiktan sonra ortaya ¢ikan yaptirim karar ile sozlesmede bulunan agik
savags/igsavag/miicbir sebep klozlarmin uygulanmasi agisindan o kadar net
degildir. Sozlesme yapildiktan sonra ortaya ¢ikan yaptirim karari, carterdeki
yiikiimliiliiklerini yerine getiren tagryanin ticari gelecegini risk altina sokabilecek
nitelikteyse bu halde s6zlesmeyi degisen sartlara uyarlama; uyarlamak miimkiin
degilse sozlesmeyi hakli sebeple sona erdirme hakkinin tasiyana tanimmasi
gerektigi Tiirk hukuku agisindan diirtistliik kurali ve TBK 138. madde 1518inda
kabul edilmelidir. Konu Ingiliz hukuku agisindan son verilen Catalan Sea karar1
kapsaminda tartigmal1 nitelikte olup, bu karar dogrultusunda tasiyanin sézlesme
akdedilmeden 6nce var olmayan yaptirim kararma dayanabilmesi i¢in kendisi

shipowners> s.et. 13 Kasim 2025;  <https://vlex.co.uk/vid/tonzip-maritime-ltd-v-
1045233853> s.e.t. 13 Kasim 2025; <https://dwfgroup.com/en/news-and-
insights/insights/2025/10/courts-decision-addresses-the-construction-and-operation-of-
sanctions-clauses-in-charterparties> s.e.t. 13 Kasim 2025.
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acisindan ediminin ifasmin tamamen nitelik degistirdigini ve bu degisikligi
Ozenli bigimde yapmis oldugu ayrintili aragtirmalara ragmen Ongdérmesinin
miimkiin olmadigin1 ispatlamasi gerekmektedir. Tiirk ve Ingiliz hukuk sistemleri
arasindaki bu farkliliga iliskin olarak uygulamanin ihtiyaglarimi karsilamak
acisindan bir degerlendirme yapmak gerekirse; her ne kadar Tiirk hukukunun
uyarlama doktrininin esnekligi sayesinde somut olayin sartlarina uygun ve
hakkaniyetli bir ¢dzlim getirmesinin yerinde oldugu diisiiniilse de; ticari anlamda
net ve somutluk getiren Ingiliz hukukundaki imkansizlik (fiustration)
doktrininin deniz ticaretinin ihtiyaclarmi karsilamak acgisindan daha uygun
olacagi ifade edilebilir.

Bu kapsamda son olarak yaptirimlarin yolculuk carteri sdzlesmelerinde hakl
nedenle fesih hakki dogurup dogurmayacaginin, sodzlesmenin akdedildigi
zamandaki Ongoriilebilirlik, sozlesme hiikiimleri ve ilgili hukuk sisteminin
yaklasgimma gore degisecegi degerlendirilmektedir. Bu sebeple uygulamada,
sozlesme metinlerinin dikkatle hazirlanmasi, giincel hukuki gelismelerin ve
yargi kararlarmin yakindan takip edilmesi biiyliik 6énem tagimaktadir. Ayrica
taraflarin, sozlesmelerine acik ve kapsamli yaptirnm/miicbir sebep klozlar
ekleyerek, olasi riskleri en aza indirebilecekleri de belirtilmelidir.
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In this context, when the issue is examined under Turkish and English law, it may be
accepted that if a sanction measure arises after the conclusion of a voyage charterparty,
and if such measure was unforeseeable at the time of contracting and renders the debtor’s
performance excessively onerous to an extent that it can no longer reasonably be
expected, then a unilateral right of termination may arise.

However, reliance on sanctions that already existed prior to the conclusion of the contract
cannot justify unilateral termination.

Furthermore, where the voyage charterparty contains an explicit clause addressing the
matter, both legal systems generally give precedence to the parties’ autonomy; therefore,
the issue must be assessed primarily within the framework of the contractual provision
in question.

Keywords: *Russia Sanctions *Voyage Charterparty *Unilateral Termination Right of
Voyage Charterparty

(074

Denizyolu ile yapilan tasimalarda kullanilan sézlesme tiirlerinden belki de en temelini
olusturan geminin bir kismi veya tamaminin bir veya birden ¢ok sefer i¢in yiike tahsis
edildigi sozlesme tiiri olan yolculuk c¢arteri sdzlesmeleri Rusya-Ukrayna savast

dolayisiyla konulmus olan yaptirimlardan etkilemekle bunun tek tarafli sozlesmeyi sona
erdirme hakki verip vermeyecegi ise hukuken tartisilmaktadir.

Bu kapsamda konu Tiirk ve Ingiliz hukuklar1 agisindan degerlendirildiginde yolculuk
carteri sozlesmesi akdedildikten sonra ortaya c¢ikan yaptinm karari sozlesme
akdedilirken dngoriilemez ve sdzlesmenin borglu tarafinin borcunu ifasini kendisinden
beklenemeyecek oOlgiide zorlastirtyorsa, bu halde sdzlesmeyi tek tarafli sona erdirme
hakk: verecegi kabul edilebilmektedir. Ancak, sézlesme akdedilmeden 6nce var olan
yaptirima dayanarak sozlesmenin tek tarafli sona erdirilmesi miimkiin olamayacaktir.

Ayrica burada yolculuk ¢arteri szlesmesi igerisinde konuya dair agik diizenleme var ise,
her iki hukuk diizeni agisindan da taraflarin iradelerine oncelik taninacagindan, bu
diizenleme kapsaminda konunun degerlendirilmesi gerektigi kabul edilmektedir.

Anahtar Kelimeler: *Rusya Yaptirimlart *Yolculuk Carteri *Yolculuk Carterini Tek
Tarafli Sona Erdirme Hakki

INTRODUCTION

Voyage charterparties that is an agreement where a part or all of the vessel is
allocated to cargo for one or more voyages and perhaps the most fundamental
type of contract used in maritime transport having a significant portion on global
trade, are affected by crises arising internationally. Crises and wars whose effects
are particularly manifested in the field of international maritime transportation,
as well as international decisions adopted in connection therewith—especially
those imposing restrictions through sanctions—may significantly impede or
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render impossible the performance by the parties to a voyage charterparty of their
contractual obligations

In this context, with the outbreak of the Russia-Ukraine War comprehensive
economic and trade sanctions against Russia were imposed by the United States,
the United Kingdom, the European Union, and several other countries which is
also the subject of this study. These sanctions include but not limited measures
such as prohibiting the export of certain goods and services, blocking access to
certain ports, restricting shipping operations, and imposing sanctions on financial
transactions. These sanctions have a direct impact on the performance of contract
of carriage, seriously complicating or even making it impossible for the parties
to fulfill their obligations arising from contract of carriage.

Accordingly, this study seeks to address the question of whether the specific
factual circumstances arising from such sanctions may be regarded as a justified
ground for the termination of voyage charterparties.

In seeking the answer to this question, the aim is to conduct a comparative study
between English law, as frequently governing law of the charterparties, and
Turkish law, by revealing the similarities and differences between the two legal
systems in this regard. The choice of English law for comparison is not
coincidental. In maritime law practice, English law is often preferred as the
governing law for contract of carriage, and for this reason, the standard
provisions used in contracts are generally determined based on the logic of the
English legal system. For these reasons, while the question of whether the
concrete circumstances arising from sanctions constitute a justified ground for
termination of voyage charterparties is examined from the perspective of Turkish
law, it is also considered appropriate to take into account English law—which
has increasingly been the subject of judicial assessment in practice—and to
conduct a comparative analysis between the two legal systems.

Within this framework, the study will first address, under the heading of general
explanations concerning the relevant concepts, the notion of sanctions and the
international legal validity of the sanctions currently in force. Subsequently, with
specific reference to voyage charterparties, general explanations will be provided
regarding the types of contracts used in carriage of goods by sea, followed by an
outline of the grounds for termination for just cause under Turkish law and
English law.
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Following the general explanations, the final section will separately address
whether sanctions constitute grounds for termination of the contract under both
legal systems in three distinct scenarios. In this respect, the first subheading will
examine whether a sanction imposed after the conclusion of a voyage
charterparty may constitute a ground for termination of the contract, while the
second subheading will assess the effects of a sanction that existed prior to the
conclusion of the contract. The final subheading will address situations in which
voyage charterparties contain specific contractual provisions governing such
circumstances.

I. GENERAL INFORMATION

1. The Concept of Sanctions and the Nature of Sanctions Imposed in
Connection with the Russia-Ukraine War

The term “sanction” refers to the imposition of restrictive measures by a state or
group of states against another state or non-state actor, prohibiting specific or
general financial and/or commercial activities.'

In international law, the term “sanctions” encompasses all restrictions, including
embargoes, and is understood to cover all such measures. The fundamental
reason for this lies in Article 41 of Chapter VII of the United Nations (UN)
Charter, which forms the basis for the concept of sanctions. According to Article
41,

“The Security Council may decide what measures not involving the use of
armed force are to be employed to give effect to its decisions, and it may
call upon the Members of the United Nations to apply such measures.
These may include complete or partial interruption of economic relations
and of rail, sea, air, postal, telegraphic, radio, and other means of
communication, and the severance of diplomatic relations.”

Pursuant to this article, the Security Council may decide to impose economic
and/or diplomatic sanctions against a state without resorting to military force.
The most widely applied and most legitimate sanctions in international law are
those imposed as a result of decisions taken by the UN Security Council under
this article. Pursuant to Article 41 of the UN Charter, for such a sanction decision

' For detailed information and explanation on this matter, see. Jean Combacau and Serge Sur,

Droit International Public (6th edn, Montchrestien, 2004), 27-28, 211-212, 724-725; Hiiseyin
Pazarci, Uluslararast Hukuk (3rd edn, 2005), 6-10, 399-400.
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to be made, the Security Council must be convened and a decision in this regard
must be taken.

In addition, organizations formed as a result of regional integration between
states at the international level (European Union - EU) or certain states may also
impose sanctions. However, such decisions are not international sanctions
imposed by the UN Security Council but are only regional/national decisions that
are binding on the relevant state or states.’

In this regard, if the sanctions imposed on Russia after the Russia-Ukraine war
broke out, following Russia’s military intervention in Ukraine, on February 27,
2022 should be evaluated, the UN Security Council adopted Resolution
S/RES/2623 and initiated the Council’s emergency special session.” However,
Russia vetoed this call as it is a permanent member of the UN Security Council;
China, India, and the United Arab Emirates abstained from voting, and although
the call for a meeting remains on the agenda, it has not yet taken place.*
Therefore, there is currently no sanctions resolution against Russia issued by the
UN Security Council in the international arena.

The question that naturally comes to mind here is what the term ‘“Russian
sanctions,” which is frequently discussed in practice, means in legal terms. In
this context, as sought to be explained in the foregoing paragraphs, it is evident
that decisions adopted not under the auspices of the United Nations but by
individual states or regional organizations are considered as sanctions imposed
within the scope of national sovereignty.

In this regard, it is observed that the sanctions effectively applied against Russia
in the international arena are those imposed by the EU, the United Kingdom, and

For detailed information and explanation on this matter, see. Jean Combacau and Serge Sur,
27-28, 211-212, 724-725; Hiiseyin Pazarci, 6-10, 399-400.

For detailed explanations on this subject, see.
<https://en.wikipedia.org/wiki/United_Nations_Security Council Resolution 2623>
accessed 16 October 2025; <https://docs.un.org/en/S/RES/2623(2022)> accessed 16 October
2025.

For detailed explanations on this subject, see.
<https://en.wikipedia.org/wiki/United_Nations_Security Council Resolution 2623>
accessed 16 October 2025; <https://docs.un.org/en/S/RES/2623(2022)> accessed 16 October
2025.
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the United States (US).> To briefly explain these sanctions, following Russia’s
intervention in Ukraine’s Donetsk region, the EU adopted Council Regulation
(EU) No 269/2014 on March 17, 2014, against interventions threatening or
violating Ukraine’s independence, sovereignty, and territorial integrity;
subsequently renewed or amended several times through published packages,
expanding the scope of the sanctions.® EU sanctions, on the one hand, include
lists of designated legal and natural persons, and on the other hand prohibit trade
with Russia in numerous sectors—most notably in the military field—while
permitting trade solely for the purposes of meeting essential needs. These
sanctions are binding on all Member States and must be applied directly by them
without the need for transposition of the Regulation into national law.” Although
the consequences of non-compliance with these sanctions are not explicitly
stipulated in the regulations, it has been observed in practice that individuals and
institutions that fail to comply might be included in the prohibited list.

Similarly, the US has also imposed sanctions in this regard. In this context, the
first set of measures was introduced by way of a presidential decree following
the intervention in Ukraine in 2014, and within this initial wave of sanctions,
Russian banks, financial institutions, the energy sector, and products with a
strong military end-use dimension were specifically targeted.® These sanctions
were elevated to the level of law in 2017, however, the main sanctions were

Of course, there are sanctions imposed by other countries as well, but since most of these
sanctions have been observed to follow those of the EU and the US, the sanctions of other
countries have not been examined here.

¢ In this context, the latest Package 19 was published on October 23, 2025. For detailed
information on the subject and the content of the package and sanctions, see.
<https://www.consilium.europa.eu/en/press/press-releases/2025/10/23/19th-package-of-
sanctions-against-russia-eu-targets-russian-energy-third-country-banks-and-crypto-
providers/> accessed 24 October 2025;
<https://ec.europa.eu/commission/presscorner/detail/en/ip 25 2491 24  October 2025;
<https://www.sanctionsmap.eu/#/main> accessed 24 October 2025.

For detailed explanations on the direct applicability and direct effect of EU law sources, see.
Mehmet Hanifi Bayram, Avrupa Birligi Hukuku Dersleri (4th edn, Seckin Yaynlari, 2019),
174 — 189.

For more detailed information, see. <https://www.state.gov/division-for-counter-threat-
finance-and-sanctions/ukraine-and-russia-sanctions>  accessed 25  October  2025;
<https://www.visualcapitalist.com/history-us-sanctions-on-russia/?utm> accessed 25 October
2025.

For more detailed information, see. <https://www.congress.gov/crs-product/R480527>
accessed 25 October 2025;

<https://en.wikipedia.org/wiki/International sanctions during_the Russo-Ukrainian War?>
accessed 25 October 2025.
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imposed after 2022, particularly through presidential decrees known as
Executive Orders."" The sanctions imposed after 2022, which have been
expanding day by day, have targeted the finance, energy, technology, and
defense industries in particular, with thousands of individuals and companies
being added to the sanctions list, severely restricting Russia’s access to the dollar
system and global financial transactions.''

In conclusion, for the purposes of this section, the sanctions imposed against
Russia cannot be characterized as an international sanctions regime based on a
decision adopted under the auspices of the United Nations, nor as a regime
amounting to the exercise of a right of direct enforcement under international
law. In other words, this sanctions regime is not a binding sanctions regime in
the sense of international law, but rather constitutes “economic measures” taken
individually by sovereign states such as the US and the UK, or by unions of
member states such as the EU, within the scope of their own foreign policies, to
be used as a means of “economic and financial pressure.” Accordingly, such
measures do not have binding force under international law vis-a-vis states that
have not adopted them through the exercise of their own sovereign authority. To
put it more clearly, the sanctions imposed by both the EU and the US against
Russia have no binding effect on our country unless they are accepted in
accordance with our Constitution and related legislation.

2. General Overview of Contract Types Used Carriage of Goods by Sea
and Voyage Charterparties

In carriage of goods by sea, various types of contracts are employed depending
on the preferences of the party interested in the cargo and the carrier on the other
side.

For more detailed information, see. <https://www.congress.gov/crs-product/R480527>
accessed 25 October 2025;
<https://en.wikipedia.org/wiki/International sanctions during_the Russo-Ukrainian War?>
accessed 25 October 2025; <https://www.cfr.org/in-brief/three-years-war-ukraine-are-
sanctions-against-russia-making-difference> accessed 25 October 2025;
<https://home.treasury.gov/news/press-releases/jy1298> accessed 25 October 2025.

For more detailed information, see. <https://www.congress.gov/crs-product/R480527>
accessed 25 October 2025;
<https://en.wikipedia.org/wiki/International sanctions during_the Russo-Ukrainian War?>
accessed 25 October 2025; <https://www.cfr.org/in-brief/three-years-war-ukraine-are-
sanctions-against-russia-making-difference> accessed 25 October 2025.
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Within this framework, the first type of contract encountered under the Turkish
Commercial Code (TCC) regulation is the bareboat charterparty, in which the
entire transportation process is carried out under the control of the charterer.

In this context, the first one encountered in the Turkish Commercial Code (TCC)
regulation is the bareboat charterparty, in which the entire transportation process
is carried out under the control of the charterer.'?®> As well as bareboat
charterparties (with crew) than charterparties by demise (with crew), are
accepted as a type of lease of movable property both in doctrine and pursuant to
the law, and TCC article 1130 accordingly stipulates that in cases where there is
no provision in the TCC, the ordinary lease provisions of the Turkish Code of
Obligations (TCO) shall also apply to bareboat charterparties to the “extent that
their nature permits”."*

Unlike the bareboat charter/charter by demise, in cases where the person to
whom the vessel is allocated does not take over the technical control and
operation of the ship but only assumes the commercial control, the contract must
be characterized not as a ship lease but as a time charterparty. As defined in
Article 1131 of the Turkish Commercial Code (TCC), time charterparties, unlike
ship lease agreements, are contracts under which only the commercial
employment and management of the vessel are placed at the disposal of the
charterer, while the technical management and navigation of the vessel remain
with the party allocating the vessel."

Contracts of carriage by sea, namely freight contracts concluded between the
carrier and the shipper, are regulated under the Turkish Commercial Code (TCC)

12" TIn carriage by sea, it is accepted that the contract of carriage is established between the carrier
and the shipper, and the shipper constitutes the counterparty to the contract. In this context, the
shipper may be the owner of the cargo or may be one of various other persons such as the
seller, freight forwarder, or buyer. For detailed explanations on this matter, see Tahir Caga and
Rayegan Kender, Deniz Ticareti Hukuku II (10th edn, XII Levha Yayinlar1, 2010), 3-6; Biilent
Sozer, Deniz Ticareti Hukuku I (6th edn, Vedat Kitapeilik, 2022), 360-363; Rayegan Kender,
Ergon Cetingil and Emine Yazicioglu, Deniz Ticareti Hukuku (15th edn, Filiz Kitabevi, 2020),
333-340; Deniz Inci Kaner, Deniz Ticareti Hukuku (2nd edn, Filiz Kitabevi, 2014), Vol. I1, 4;
Hac1 Kara, Deniz Ticareti Hukuku (Oniki Levha Yayinlari, 2020), 190-193.

13 For detailed explanations regarding bareboat charterparty, see. Biilent Sozer, 399-407;
Rayegan Kender, Ergon Cetingil and Emine Yazicioglu, 313-322; Hac1 Kara, 149-1609.

14 Biilent Sdzer, 363-367; Rayegan Kender, Ergon Cetingil and Emine Yazicioglu, 313-314; Hact
Kara, 149.

15" For detailed explanations regarding time charterparties, see. Biilent Sézer, 370-398; Rayegan
Kender, Ergon Cetingil and Emine Yazicioglu, 322-326; Deniz Inci Kaner, Vol. II, 10-12; Hac1
Kara, 170-181.
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under two distinct categories: liner (general cargo) contracts and voyage
charterparties.

In this context, the liner carriage contracts may be defined as agreement where
the contractual relationship is generally documented by a bill of lading, under
which the carrier retains full control over the vessel and its commercial
employment, and the shipper’s obligations are limited to delivering the cargo in
accordance with the carrier’s schedule.'

Unlike all of the aforementioned types of contracts of carriage, where the shipper
or charterer seeks to have a part of the vessel or the vessel as a whole allocated
to its cargo, the contractual form preferred is the voyage charterparty, which
constitutes another form of the contract of affreightment. In a voyage charter, the
charterer assigns all or part of the ship; one or more voyages of the ship to its
cargo and, in return, undertakes to pay the freight.'” In a voyage charterparty,
since the vessel is allocated in whole or in part to the cargo, the loading and
discharging dates'® and ports are determined by the charterer. Consequently,
unless otherwise expressly agreed in the contract or unless the circumstances fall
within situations protected by the general provisions of the law, it is accepted—
both under statutory regulations and in standard form charterparty clauses
commonly used in practice, as well as in legal doctrine and judicial decisions—
that the charterer must bear the risks arising in particular at the ports."

To elaborate further on the voyage charterparty, which constitutes the foundation
of the present study, under such a contract, once the vessel arrives at the
anchorage area designated pursuant to Article 1142 of the Turkish Commercial

For detailed information on the contract of carriage of goods, see. Tahir Caga and Rayegan
Kender, 6-9; Biilent Sozer, 364-3-67; Rayegan Kender, Ergon Cetingil and Emine Yazicioglu,
330, 355, 360; Deniz Inci Kaner, Vol. I, 1-46; Hac1 Kara, 186.

For detailed information about the voyage charterparty, see Tahir Caga and Rayegan Kender,

6-65; Biilent Sozer, 371-398; Rayegan Kender, Ergon Cetingil and Emine Yazicioglu, 329-
361; Deniz Inci Kaner, Vol. II; Haci Kara, 181-282.

Due to the nature of carriage of goods by sea, loading and unloading dates are not set as exact
dates; instead, approximate date ranges are specified here. For detailed explanations on this
matter, see Tahir Caga and Rayegan Kender, 23-53; Biilent Sozer, 422-433, 435-438; Rayegan
Kender, Ergon Cetingil and Emine Yazicioglu, 344-359; Deniz Inci Kaner, Vol. II, 22-32, 39-
41; Hac1 Kara, 195-205, 206-208.

For detailed explanations on this matter, see. Banu Bozkurt, “6102 Sayili Tiirk Ticaret Kanunu
Hiikiimleri Dogrultusunda Hazirlik Thbari, Bekleme Siireleri and Limanda Olsun Olmasin
(WIPON)/ Rihtimda Olsun Olmasin (WIBON) Kaydinin Degerlendirilmesi”, 2016, 32 (2),
177-207.
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Code (TCC), a notice of readiness is given in accordance with Article 1152 of
the TCC. Such notice is not subject to any formal requirements and is deemed
effective solely upon receipt by the consignee. Unless otherwise stipulated in the
contract, in accordance with TCC Article 1153, if loading has not commenced
earlier, the loading period (namely laytime) shall commence on the first calendar
day following the receipt of this notice by the consignee. The laytime may be
fixed by the contract. Where it has not been expressly agreed, pursuant to Article
1152(2) of the TCC, the laytime shall be calculated on the basis of the time that
would be required for loading to be completed by “twenty-four hours of
continuous working,” taking into account the loading port, the vessel employed
for the carriage, the loading facilities and equipment, the nature of the cargo, as
well as the regulations of the port of loading and local customs. Upon the
expiration of the laytime, where agreed between the parties either at the time of
the conclusion of the contract or thereafter, the period of demurrage commences
pursuant to Article 1154 of the TCC. The demurrage period is a time subject to
remuneration, which may be fixed by the contract; where it has not been
determined therein, pursuant to Article 1155 of the TCC, the carrier’s necessary
and useful expenses are deemed to be covered by the demurrage remuneration.
Upon the expiration of the demurrage period, the carrier is not obliged to wait
any longer, as expressly provided under Article 1160 of the TCC. However,
under the same provision, should the carrier nevertheless wait beyond this
period, it may claim compensation for the expenses incurred and for the loss
suffered as a result of such additional waiting.

The voyage charterparty ends with the completion of the carriage, in other words,
after the ship arrives at the port of destination, reaches the anchorage point in
accordance with TCC Article 1166 just as in the case of loading, tenders the
notice of readiness in accordance with Article 1168, and the cargo is then
delivered to the consignee within the discharging and demurrage periods
pursuant to the provisions of TCC Articles 1169 et seq., or by depositing the
cargo at a place of deposit or having it sold in accordance with the provisions of
default of the creditor’® pursuant to TCC Article 1174.

In addition to the completion of the carriage, a voyage charterparty may also be
terminated, pursuant to Article 1159 of the TCC, by way of termination of the
contract where loading has not been effected despite the expiration of the laytime

20 For detailed explanations regarding creditor default, see. Kemal Oguzman, Turgut Oz, Bor¢lar

Hukuku, Genel Hiikiimler Vol. I (Filiz Kitabevi, 2022), 361-366.
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and the demurrage period, provided that written notice is given to the charterer.
This mechanism operates in parallel with the provisions of the Turkish Code of
Obligations (TCO) governing the termination of synallagmatic contracts.
Similarly, the legislator provides that, after the completion of loading, the
charterer may, in certain circumstances and subject to covering the relevant
expenses, terminate the contract. Furthermore, the TCC stipulates that, where
discharge is not carried out within the prescribed period, the carrier may
terminate the contract of carriage by depositing the cargo, or the proceeds
obtained from its sale, in accordance with Articles 107 to 109 of the TCO, upon
giving notice to the charterer and/or the consignee, as indicated above. Finally,
beyond these explicit provisions set forth in the TCC, it must be noted that, given
that the TCC forms an integral part of the Turkish Civil Code (TCCiv) system
and, by extension, of the TCO, the termination of a voyage charterparty is also
possible pursuant to the general provisions of the TCCiv and the TCO.

3. The Concept of Unilateral Termination of Contract under Turkish Law

Under Turkish law, the unilateral termination of a contract may arise on the basis
of various justified grounds. The primary ground is the other party’s failure to
duly and fully perform the contractual obligation assumed.

However, the justified grounds forming the subject matter of the present study
arise, at a general level, in the form of impossibility of performance. Within this
framework, under the present heading, impossibility of performance and
excessive hardship will be outlined in their general aspects.

First, it is considered necessary to define the concept of impossibility of
performance. Article 136 of the Turkish Code of Obligations (TCO) defines
impossibility of performance as the situation where performance of the
obligation becomes impossible due to reasons for which the debtor cannot be
held responsible; Article 137, in turn, regulates cases where not the entire
obligation but only part thereof has become impossible, characterizing such
situations as partial impossibility of performance. Pursuant to the common
framework of both provisions, where impossibility of performance occurs, the
debtor is released from its obligation; however, in the case of synallagmatic
contracts, the debtor is required to return what has been received on the basis of
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the rules on unjust enrichment, and is further obliged to notify the creditor of the
impossibility of performance without delay.?'

The second sentence of Article 137 of the Turkish Code of Obligations (TCO),
which regulates partial impossibility of performance, underscores the
significance attributed to the parties’ intention at the time of the formation of the
contract by providing that, where it is clear that the contract would not have been
concluded had the partial impossibility of performance been foreseeable at the
time of contracting, the entire obligation shall be extinguished. Furthermore,
pursuant to the second paragraph of the same article, in synallagmatic contracts,
where partial impossibility of performance arises, the remaining part of the
obligation may be performed and the counter-performance may be rendered
proportionately, provided that performance of the remaining part is possible and
the creditor consents to such partial performance; however, where the obligation
is indivisible or the creditor does not consent to partial performance, a case of
total impossibility of performance shall be deemed to exist.

Perhaps the most concrete manifestation of impossibility of performance is force
majeure. The concept of force majeure is defined in Turkish legal doctrine as an
extraordinary event arising beyond the control of the parties, which is
unforeseeable and insurmountable, and which absolutely and inevitably prevents
the breach/performance of the obligation.? In this context, force majeure should
also be considered a type of impossibility of performance.”® In addition, it is
argued in doctrine that if the circumstances constituting force majeure are
enumerated in a restrictive manner in the contract, circumstances not falling
within this enumeration should no longer be considered as force majeure.”*
However, even in such a case, it must be accepted that an assessment is still
required as to whether a force majeure event not expressly enumerated in the
contract gives rise to impossibility of performance within the meaning of Article

2l Fikret Eren Bor¢lar Hukuku, Genel Hiikiimler (Yetkin Yayinlari, 2022), 584; Selahattin Sulhi
Tekinay, G. Sermet Akman, Haluk Burcuoglu Atilla Altop, Bor¢lar Hukuku Genel Hiikiimler
(Filiz Kitabevi, 1993) 1002; Haluk Tandogan, Tiirk Mes ulivet Hukuku (Akit Disi ve Akdi
Mesuliyet) (Facsimile Edition of the 1961 Edition, Vedat Kitapgilik, 2010) 463-468; Kemal
Oguzman, Turgut Oz, 418.

22 Fikret Eren, 584; Kemal Oguzman, Turgut Oz, Vol. I, 418; Selahattin Sulhi Tekinay, G. Sermet
Akman, Haluk Burcuoglu Atilla Altop, 1002; Haluk Tandogan, 463-468.

23 Tandogan, 468.

24 Tandogan, 468.
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136 of the TCO.* Furthermore, it is also possible for the parties to agree by
contract that the debtor shall remain liable for the obligation even in the event of
the occurrence of force majeure.26 However, in such a case, where the force
majeure event does not give rise to impossibility of performance within the
meaning of Article 136 of the TCO, it must be accepted that the debtor remains
obliged to perform the obligation. In addition, if force majeure causes partial
impossibility of performance in accordance with TCO Article 137, it should also
be stated that the debtor will be responsible for continuing to perform the
remaining part.

Within this framework, the possibility must also be addressed that the
impossibility of performance may not render performance itself impossible, but
merely make timely performance impossible, in other words, that it may result
in the debtor falling into default. In such a case, it should be accepted that Article
118 of the TCO will apply, and that a debtor who proves that it is not at fault in
falling into default shall not be liable to compensate the creditor for the loss
suffered as a result of the late performance of the obligation. Similarly, it must
be accepted that, where the debtor falls into default due to an unforeseen event,
the provision of Article 119 of the Turkish Code of Obligations (TCO) shall also
find application, pursuant to which the debtor, upon proving the absence of fault,
cannot be held liable for the damage suffered by the creditor.”’

Finally, in this context, the issue of adaptation of contracts to changed
circumstances on the grounds of excessive hardship pursuant to Article 138 of
the TCO must also be explained. In the law of contracts, the theory of adaptation
of contracts to changed circumstances, which stands in contrast to the principle
of pacta sunt servanda, was applied under Turkish law through the case law of
the Court of Cassation on the basis of Article 2 of the TCCiv until the entry into
force of the current TCO; this theory has now found its statutory expression in
Article 138 of the TCO.?® Accordingly, where an extraordinary circumstance that

25 For more detailed assessments on this matter, see. Basak Baysal, Sozlesmenin Uyarlanmast,

BK m. 138 Aswr Ifa Giigliigii (Oniki Levha Yayinlar, Kasim 2020) 199-200.

26 Tandogan, 468.

27 Although the text of the article uses the term unforeseen circumstances, it is accepted in
doctrine that this should be broadly interpreted to include force majeure. See, in this regard,
Kemal Oguzman, Turgut Oz, Vol:1, 500-502.

28 BAYSAL, 117-149, 161-448. As an example of Supreme Court decisions on this matter 11th
C.C. 12.12.1994, M. 1994/5786, D. 1994/9585; 13th C.C. 06.04.1995, M. 1995/145, D.
1995/3339; I1th  C.C. 01.04.2002, M. 2001/10794, D. 2002/2870.
<https://karararama.yargitay.gov.tr/> accessed 13.12.2025.
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was unforeseeable and could not reasonably have been foreseen at the time of
the conclusion of the contract subsequently arises, provided that such
circumstance is not attributable to the debtor and has rendered performance of
the obligation excessively onerous for the debtor in a manner contrary to the
principle of good faith, the debtor may request the court to adapt the contract to
the changed circumstances, either where the obligation has not yet been
performed or where it has been performed with an express reservation of rights.
Where adaptation is not possible, only in such a case the court could decide to
the rescission of the contract. The provision further expressly stipulates that, in
respect of contracts involving continuous performance, termination rather than
rescission shall be applicable.

4. The Concept of Unilateral Termination of Contract Under English Law

As briefly indicated in the introductory part of this study, English law is
frequently the governing law chosen by the parties in maritime commercial
contracts, particularly in the practice of voyage charterparties, which constitute
the main subject matter of the present work. For this reason, standard form
contracts and standard contractual clauses developed in line with the needs of
commercial practice are very often drafted with reference to English law. That
is why, this study seeks to examine Turkish law and English law in a comparative
manner; accordingly, in order to enable a clear and structured comparison, it has
become necessary to explain the concept of unilateral termination of contracts
under English law.

In English contract law, termination on the basis of justified grounds is
recognized in considerably more limited and exceptional circumstances than in
Continental European legal systems. Unlike Turkish law, English law does not
recognize a general right whereby a party may, solely by reason of the other
party’s non-performance, directly terminate the contract or suspend performance
of its own obligation.

For such a situation to entitle the other party to suspend performance or to
terminate the contract, the non-performance must, under English law, be of a
substantial nature;*° moreover, it must amount to a repudiatory breach, that is, a

2 http://www.adid.org/wp-content/uploads/2016/10/A41D-english-contract-law-at-a-

glance.pdf> s.e.t. 06 Nisan 2023; <https://www.nepia.com/articles/what-is-force-majeure/>
s.e.t. 06 Nisan 2023; <https://www.westpandi.com/getattachment/59a00a14-b021-46e7-81e6-
d096a213800f/woe5613_frustration-force_majeure_web.pdf> s.et. 06 Nisan 2023;
<https://www.ukdefence.com/insights/march-2022-stuck-in-the-middle-force-majeure-and-
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breach going to the root’” of the contract or, more precisely, to the foundation of
the contractual bargain. In this regard, where it is accepted that the contractual
obligation in question—whether expressly or implicitly—constitutes a
fundamental obligation, its non-performance entitles the other party to withhold
its own performance.’'

Accordingly, within the English legal system, the grounds for termination or
discharge of contracts are in most cases set out in detail within the contract itself;
where such grounds are not expressly stipulated, the doctrine of frustration—
which may broadly be translated into Turkish as a theory of impossibility and
bears resemblance to the concept of impossibility of performance under Turkish
law—comes into consideration.*?

In this context, the doctrine of frustration is similar in definition to the
impossibility of performance in our law. In order to invoke the doctrine of
frustration, it is necessary that, after the conclusion of the contract, a situation
arises that is unforeseeable and renders the performance of the obligations arising
from the contract physically or commercially impossible, or completely changes
the nature of these obligations compared to the situation at the time of the

frustration-issues-from-a-charterers-perspective-157129/ (06.04.02023);
<https://www.steamshipmutual.com/publications/articles/forcemajeure0211> s.e.t. 06 Nisan
2023.

http://www.a4id.org/wp-content/uploads/2016/10/A41D-english-contract-law-at-a-
glance.pdf> s.e.t. 06 Nisan 2023; <https://www.nepia.com/articles/what-is-force-majeure/>
s.e.t. 06 Nisan 2023; <https://www.westpandi.com/getattachment/59a00a14-b021-46e7-81e6-
d096a213800f/woe5613_frustration-force_majeure_web.pdf> s.et. 06 Nisan 2023;
<https://www.ukdefence.com/insights/march-2022-stuck-in-the-middle-force-majeure-and-
frustration-issues-from-a-charterers-perspective-157129/ (06.04.02023);
<https://www.steamshipmutual.com/publications/articles/forcemajeure0211> s.e.t. 06 Nisan
2023.

Baysal, 80-81; Treitel Guenter, Frusturation and Force Majeure (Thomson Sweet & Maxwell,
2014), 19-009-19-041; <http://www.adid.org/wp-content/uploads/2016/10/A41D-english-
contract-law-at-a-glance.pdf> s.e.t. 06 Nisan 2023; <https://www.nepia.com/articles/what-is-
force-majeure/> s.e.t. 06 Nisan 2023; <https://www.westpandi.com/getattachment/59a00a14-
b021-46e7-81e6-d096a213800f/woe5613_frustration-force majeure_web.pdf>s.e.t. 06 Nisan
2023; <https://www.ukdefence.com/insights/march-2022-stuck-in-the-middle-force-majeure-
and-frustration-issues-from-a-charterers-perspective-157129/> s.et. 06 Nisan 2023;
<https://www.steamshipmutual.com/publications/articles/forcemajeure0211> s.e.t. 06 Nisan
2023.

For detailed explanations on this matter, see. <http:/www.adid.org/wp-
content/uploads/2016/10/A41D-english-contract-law-at-a-glance.pdf> s.e.t. 06 Nisan 2023;

Ulgener, <https://www.ulgener.com/ingiliz-hukukunda-mucbir-sebep-i25> s.e.t. 06 Nisan
2023 2-4.
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conclusion of the contract. The contract may be terminated if such situations
arise.”> Therefore, this theory may apply in cases where an unforeseen
circumstance arises that could frustrate the parties’ mutual intent as embodied in
the contract and could not have been anticipated at the time the contract was
entered into.**

However, where a situation that would otherwise fall within the scope of the
doctrine of frustration arises as a result of the fault of one of the parties, it is not
possible to invoke the doctrine of frustration and, consequently, the possibility
of terminating or discharging the contract..*®

Similarly, where a situation that could otherwise be characterised as falling
within the scope of the doctrine of frustration has been expressly regulated by
the contract, the doctrine of frustration will no longer find application.*

33 Baysal, 79-80; ULGENER, <https://www.ulgener.com/ingiliz-hukukunda-mucbir-sebep-i25>
s.e.t. 06 Nisan 2023 2-3; <http://www.adid.org/wp-content/uploads/2016/10/A4ID-english-
contract-law-at-a-glance.pdf> s.e.t. 06 Nisan 2023; <https://www.hfw.com/Strike-Impact-on-
Shipping-June-2013> s.e.t. 06 Nisan 2023; <https://www.nepia.com/articles/what-is-force-
majeure/> s.e.t. 06 Nisan 2023; <https://www.westpandi.com/getattachment/59a00a14-b021-
46e7-81e6-d096a213800f/woe5613_frustration-force_majeure_web.pdf> s.et. 06 Nisan
2023; <https://www.ukdefence.com/insights/march-2022-stuck-in-the-middle-force-majeure-
and-frustration-issues-from-a-charterers-perspective-157129/ (06.04.02023);
<https://www.steamshipmutual.com/publications/articles/forcemajeure0211> s.e.t. 06 Nisan
2023.

34 Baysal, 80-81; <http://www.adid.org/wp-content/uploads/2016/10/A4ID-english-contract-
law-at-a-glance.pdf> s.e.t. 06 Nisan 2023; <https://www.nepia.com/articles/what-is-force-
majeure/> s.e.t. 06 Nisan 2023; <https://www.westpandi.com/getattachment/59a00a14-b021-
46e7-81e6-d096a213800f/woe5613_frustration-force_majeure_web.pdf> s.et. 06 Nisan
2023; <https://www.ukdefence.com/insights/march-2022-stuck-in-the-middle-force-majeure-
and-frustration-issues-from-a-charterers-perspective-157129/ (06.04.02023);
<https://www.steamshipmutual.com/publications/articles/forcemajeure0211> s.e.t. 06 Nisan
2023.

Ulgener <https://www.ulgener.com/ingiliz-hukukunda-mucbir-sebep-i25> s.e.t. 06 Nisan
2023 3-4; <http://www.adid.org/wp-content/uploads/2016/10/A41D-english-contract-law-at-
a-glance.pdf> s.e.t. 06 Nisan 2023; <https://www.nepia.com/articles/what-is-force-majeure/>
s.e.t. 06 Nisan 2023; <https://www.westpandi.com/getattachment/59a00a14-b021-46e7-81e6-
d096a213800f/woe5613_frustration-force_majeure_web.pdf> s.et. 06 Nisan 2023;
<https://www.ukdefence.com/insights/march-2022-stuck-in-the-middle-force-majeure-and-
frustration-issues-from-a-charterers-perspective-157129/ (06.04.02023);
<https://www.steamshipmutual.com/publications/articles/forcemajeure0211> s.e.t. 06 Nisan
2023.

<http://www.adid.org/wp-content/uploads/2016/10/A4ID-english-contract-law-at-a-
glance.pdf> s.e.t. 06 Nisan 2023; <https://www.nepia.com/articles/what-is-force-majeure/>
s.e.t. 06 Nisan 2023; <https://www.westpandi.com/getattachment/59a00a14-b021-46e7-81e6-
d096a213800f/woe5613_frustration-force_majeure_web.pdf> s.et. 06 Nisan 2023;
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Finally, turning to the concept of force majeure, under English law force majeure
is defined as an event arising beyond the reasonable control of one or both of the
contracting parties, which was unforeseeable at the time of the conclusion of the
contract and which prevents the party or parties from performing their
contractual obligations. While, under this doctrine, the unforeseeability of the
force majeure event at the time of contracting is likewise required, it is also
emphasized within this legal system that contractual provisions must expressly
stipulate the legal consequences to be attached to the occurrence of a force
majeure event. More explicitly, unlike in Continental European legal systems,
under English law it is necessary for the contract itself to attach legal
consequences to a force majeure event that was unforeseeable at the time of the
conclusion of the contract and arose beyond the control of the parties. Failing
such contractual regulation, it is not possible under English law to terminate the
contract on the basis of force majeure, except insofar as the doctrine of
frustration, as discussed above, may apply.In this regard, it should be emphasized
that force majeure clauses are commonly incorporated into contracts governed
by English law, and that such provisions must be examined with particular care.

Within the scope of all these explanations, if a general assessment is to be made
regarding the termination of contracts for justified grounds under English law, if
a situation arises beyond the reasonable control of the parties/one of the parties
and at the same time renders the performance of the contract/contractual
obligations impossible, then the theory of frustration may apply and the contract
may be terminated for justified ground under this theory. Other than that, if the
reasons for termination are explicitly listed in the contract (especially force
majeure), termination of the contract for justified grounds may also be possible
in case of the occurrence of those reasons.

<https://www.ukdefence.com/insights/march-2022-stuck-in-the-middle-force-majeure-and-
frustration-issues-from-a-charterers-perspective-157129/ (06.04.02023);
<https://www.steamshipmutual.com/publications/articles/forcemajeure0211> s.e.t. 06 Nisan
2023.
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I1. ANALYSIS OF WHETHER CURRENT SANCTION/SANCTIONS
CONSTITUTE(S) GROUNDS FOR UNILATERAL TERMINATION OF
THE VOYAGE CHARTERPARTY

1. Sanction Arising After the Conclusion of the Voyage Charterparty

It has been explained above that the sanctions imposed on Russia are not
international in nature; they have been adopted by the relevant states/EU in a
manner that will only have national/regional effects. Therefore, before
proceeding to the explanations on this matter, it is necessary to reiterate a point
that has already been examined above. Legally speaking, there is no international
regulation that compels the Republic of Tiirkiye to impose sanctions against
Russia, nor is there a decision taken at the national level by the Republic of
Tiirkiye. However, it should also be noted that failure to comply with these
sanctions has serious commercial consequences. To give a more concrete
example, the determination that a Turkish company maintains commercial
relations with a sanctioned Russian entity may give rise to severe adverse
consequences, including the freezing of the Turkish company’s assets—and,
where applicable, those of its individual shareholders—located in the European
Union and the United States, the prohibition of the company from engaging in
trade with EU and US entities, and even the denial of entry of its individual
shareholders into the EU and the United States.’’ At this point, it is also
appropriate briefly to address the concept of the ultimate beneficial owner
(UBO), which reflects an approach differing from the doctrine of the corporate
veil® recognized under Turkish law, whereby legal persons are assessed
independently from the natural persons constituting them. The UBO legislation,
which has been enacted primarily as a preventive measure against money

37 For EU and US sanctions and the consequences of non-compliance with them, see

<https://www.consilium.europa.eu/en/press/press-releases/2025/10/23/19th-package-of-
sanctions-against-russia-eu-targets-russian-energy-third-country-banks-and-crypto-

providers/> accessed 24 October 2025;
<https://ec.europa.eu/commission/presscorner/detail/en/ip_25 2491> accessed 24 October
2025; <https://www.sanctionsmap.eu/#/main> accessed 24 October ~ 2025;

<https://www.congress.gov/crs-product/R480527> accessed 25 October  2025;
<https://en.wikipedia.org/wiki/International sanctions during_the Russo-Ukrainian War?>
accessed 25 October 2025; <https://www.cfr.org/in-brief/three-years-war-ukraine-are-
sanctions-against-russia-making-difference> accessed 25 October 2025;
<https://home.treasury.gov/news/press-releases/jy1298> accessed 25 October 2025.

For detailed explanations on the corporate veil theory, see. Oguzman Kemal, Selici Ozer,
Oktay Ozdemir Saibe, Kisiler Hukuku (Filiz Kitabevi, 2012), 239-272; Serozan Rona, Medeni
Hukuk Genel Boliim Kisiler Hukuku (Vedat Kitapgilik, 2011), 439-448.
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laundering and terrorist financing, is founded upon the core idea that the natural
persons behind legal entities must also be taken into account and that legal
persons should not be assessed entirely independently of those individuals.*’
More concretely, pursuant to UBO regulations, where the ultimate beneficial
owner of a charterer company entering into a voyage charterparty—namely, the
natural person who holds control over the company as a majority or sole
shareholder—is included on a sanctions list, the contract may be regarded as a
sanctioned transaction under EU and US law, even if the company itself is not
formally designated.

In light of the general explanations set out above, this section will examine the
fate of a voyage charterparty where, following the conclusion of the contract,
one of the contracting parties—particularly a contract-related party such as the
charterer or the consignee, or the ultimate beneficial owner thereof—is placed
on a sanctions list.

If, first, it is necessary to assess whether a sanctions decision that did not exist
and could not have been foreseen at the time of the conclusion of the contract
gives rise to impossibility of performance under Turkish law, it must be recalled,
as briefly explained in the preceding section, that impossibility of performance
requires, above all, that performance itself becomes impossible. In this respect,
it is evident that the imposition of sanctions does not, as such, prevent the
performance of a voyage charterparty, namely the carriage of cargo by allocating
the vessel, or a part thereof, to such cargo. Accordingly, since a sanction imposed
after the conclusion of the contract does not render performance impossible, it is
clear that it does not confer upon the debtor a right of unilateral termination for
just cause within the meaning of Articles 136 and 137 of the TCO.

It must also be examined whether such a situation may be regarded as a change
of circumstances within the meaning of Article 138 of the TCO. In this context,
the subsequent emergence of a sanction that did not exist at the time of the
conclusion of the contract, while not rendering performance impossible,
nevertheless renders performance excessively onerous for the debtor. This is
because, should the debtor perform its contractual obligations despite the

3% For detailed explanations on this matter, see <https://www.swift.com/risk-and-

compliance/know-your-customer-kyc/ultimate-beneficial-owner-ubo> 16 December 2025;
<https://sumsub.com/blog/ubo-ultimate-beneficial-owner/> 16 December 2025;
<https://www.moodys.com/web/en/us/kyc/solutions/ultimate-beneficial-owners.html> 16
December 2025.
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sanctions, it may face the risk of being placed on a sanctions list itself and,
consequently, of losing its commercial future. To put it more concretely, if the
port of call becomes subject to sanctions after the contract is concluded, or if the
counterparty to the contract, the carrier, or the major/sole shareholder of this
carrier is subsequently added to the sanctions list, the carrier may face the risk
of being subject to sanctions by the EU and the US if it continues to perform this
contract, as explained in the previous paragraphs, the carrier may face the risk of
being subject to sanctions by the EU and the US. In such circumstances, in our
opinion, demanding that the debtor, whose commercial future is exposed to such
a significant risk, fulfill their obligations arising from the voyage charterparty is,
above all, incompatible with the principle of good faith. Accordingly, it should
be accepted that, in such cases, the debtor under the voyage charterparty whose
performance has become excessively onerous may request the court to adapt the
contract to the changed circumstances. Faced with such a request, the court may,
depending on the nature of the case, adapt the contract accordingly. By way of a
concrete example, where one or both of the loading and/or discharging ports
specified in the voyage charterparty fall within the scope of sanctions, the court
may order that loading and/or discharge be carried out at alternative nearby ports
not subject to sanctions. However, where adaptation of the contract is not
possible—for instance, where one of the parties to the contract is itself included
on a sanctions list—the court may decide to terminate the voyage charterparty.

If we consider the issue from the perspective of the doctrine of frustration in
English law, if a situation arises that makes the performance of obligations
arising from the contract commercially impossible, it is accepted that the party
whose performance has become impossible may also terminate the contract
under English law. However, under the doctrine of frustration in English law, for
the contract to be terminated, the impossibility must have rendered the obligation
entirely different for the party where it arose. It should also be noted in this
context that, although under the doctrine of frustration the parties to a contract
are generally deemed to have assumed unforeseeable risks at the time of
contracting, recent Catalan Sea decision demonstrates that the standard of due
diligence expected from the party whose performance has become impossible
has been significantly heightened. In other words, it must be acknowledged that
the standard of due diligence has been substantially expanded, requiring parties,
at the time of entering into a voyage charterparty, to investigate whether there
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exists a potential risk of sanctions materializing.*’ To explain the decision in
greater detail, the facts of the case concerned a voyage charterparty concluded
prior to Russia’s invasion of Ukraine (in November 2021), pursuant to which a
carriage was to be performed from the port of Ust-Luga to the port of Primorsk.
After the vessel arrived at the loading port and tendered its notice of readiness,
the shipowners identified, on the basis of the loading documents submitted to
them, that the shipper company was linked to an individual included on the
United Kingdom and European Union sanctions lists. Relying on the applicable
UBO regulations and on an express contractual provision, the shipowners
requested alternative orders from the charterers. The charterers, in turn, sought
to persuade the shipowners that the sanctions clause contained in the contract
was not engaged in the circumstances, submitting various documents for this
purpose. However, as the shipowners were not satisfied by these documents, the
charterers subsequently purported to terminate the contract for just cause,
alleging that the shipowners had wrongfully refused to load the cargo. The
shipowners then commenced proceedings, asserting that the termination of the
contract was unjustified. While the court examined in detail the war clause
contained in the charterparty, it also undertook an extensive analysis of the
parties’ respective duties of due diligence. The court held that, although the
shipowner was under an obligation, at the time of entering into the charterparty,
to investigate whether the contractual counterparty was included on a sanctions
list, this obligation could not be discharged merely by conducting a superficial
inquiry through publicly available internet sources. In particular, the shipowner
was required to examine carefully the additional documentation submitted by the
charterers. In this context, the court concluded that a party seeking to terminate
a voyage charterparty on the basis of sanctions imposed after the conclusion of
the contract (in the present case, the carrier/shipowner) may do so only by relying
on objective and concrete evidence, derived from reliable sources and existing
at the time the decision to terminate is taken. A decision to terminate based on
information obtained through cursory or superficial investigations does not
constitute the decision of a reasonable carrier or shipowner. Accordingly, the

40 For  detailed explanations on  this  matter, see the Catalan  Sea

decision.<https://www.quadrantchambers.com/news/catalan-sea-sanctions-clauses-and-
evidence-control-james-shirley-tom-griffiths> accessed 13 November 2025;
<https://www.wr.no/en/news/court-decision-reshapes-sanctions-risk-assessment-for-
shipowners> accessed 13 November 2025; <https://vlex.co.uk/vid/tonzip-maritime-ltd-v-
1045233853> accessed 13 November 2025; <https://dwfgroup.com/en/news-and-
insights/insights/2025/10/courts-decision-addresses-the-construction-and-operation-of-
sanctions-clauses-in-charterparties> accessed 13 November 2025.
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court held that the termination of the voyage charterparty by the carrier was
unjustified.*!

2. Sanction Existing Before the Conclusion of the Voyage Charterparty

A sanction that already existed prior to the conclusion of a voyage charterparty
does not constitute impossibility of performance under Turkish law, since, as
explained in the preceding section, it is evident that, from the perspective of the
Republic of Tiirkiye, there is no international or national legal sanction in force
that would render performance impossible.

It may be argued that a sanction decision already in force prior to the conclusion
of the contract would likewise not give rise to the possibility of adaptation of the
contract under Article 138 of the TCO. This is because, where the sanction
existed at the time of contracting, and no additional circumstance arises
thereafter, there would be no change of circumstances occurring after the
conclusion of the contract, and thus no basis for requesting adaptation of the
contract to changed circumstances. However, a further possibility must be
considered, namely a situation in which a sanction that was already in force at
the time of contracting subsequently changes after the conclusion of the contract.
To illustrate this more concretely, where, at the time of concluding the contract,
the carrier was still able to procure insurance cover for the performance of a
voyage charterparty subject to sanctions, but, following a subsequent decision
adopted after the conclusion of the contract, is no longer able to obtain such
insurance cover, or can only do so at a premium far exceeding the agreed freight,
it is submitted that adaptation of the contract under Turkish law should also be
considered permissible.More generally, whether a sanction decision that existed
prior to the conclusion of the contract may give rise to the possibility of
adaptation under Article 138 of the TCO should be determined by assessing the
specific circumstances of the individual case.

From the perspective of the doctrine of frustration in English law, the situation
is very clear. In circumstances where no event has arisen after the conclusion of

41 For detailed explanations on this matter, see the Catalan Sea decision.

<https://www.quadrantchambers.com/news/catalan-sea-sanctions-clauses-and-evidence-
control-james-shirley-tom-griffiths> accessed 13 November 2025;
<https://www.wr.no/en/news/court-decision-reshapes-sanctions-risk-assessment-for-
shipowners> accessed 13 November 2025; <https://vlex.co.uk/vid/tonzip-maritime-ltd-v-
1045233853> accessed 13 November 2025; <https://dwfgroup.com/en/news-and-
insights/insights/2025/10/courts-decision-addresses-the-construction-and-operation-of-
sanctions-clauses-in-charterparties> accessed 13 November 2025; below para I11/3.
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the contract that renders performance impossible, and where it is accepted that
the carrier, as a party to the contract, assumed the risk of sanctions at the time of
contracting, it must be concluded that the contract cannot be unilaterally
terminated on the basis of the doctrine of frustration. In our view, in light of the
significant expansion of the pre-contractual duty of due diligence, as articulated
in the The Catalan Sea decision discussed above, this conclusion is now beyond
serious dispute.

3. The Existence of an Express Contractual Provision

Pursuant to the principle of freedom of contract, which constitutes one of the
fundamental principles of contract law, and in light of the precedence accorded
to the parties’ intention subject to the mandatory provisions of the law, it is
evident that, where the contract contains an express provision governing the fate
of the contract in the event of sanctions and/or war or armed conflict, such
provision shall take precedence and find primary application under both Turkish
law and English law.

In this context, prior to proceeding with further analysis, it should also be noted
that voyage charterparties frequently incorporate standard clauses—either within
standard form contracts or as separately agreed provisions—relating to force
majeure or war/civil war/armed conflict. Such clauses commonly provide that,
where the relevant force majeure event or war/civil war/armed conflict persists
beyond a specified period, the parties, or the relevant party, shall be entitled to
terminate the contract.*?

Turning first to an assessment from the perspective of Turkish law, it is clear in
light of the explanations set out above that the provisions of the TCO concerning
both impossibility of performance and excessive hardship constitute default
rules. Put more explicitly, where a voyage charterparty contains express
provisions governing the consequences of war, civil war, armed conflict or force
majeure, priority shall be given to the application of such contractual provisions;
only in cases where those provisions do not regulate the relevant consequences

4 For detailed information on this matter and the GENCON ‘94 example and Voywar clause

commonly used in practice, see <https://www.bimco.org/contractual-affairs/bimco-

contracts/contracts/gencon-1994/> accessed 13 November 2025;
<https://ulgener.com/rusyanin-ukraynayi-isgalinin-sozlesmeler-uzerindeki-hukuki-etkileri-
savas-ve-yaptirim-klozlari-i45> accessed 13 November 2025;

<https://www.bimco.org/contractual-affairs/bimco-clauses/current-
clauses/war _risks clause for voyage charter parties 2025/> accessed 13 November 2025.
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shall Articles 136, 137 and 138 of the TCO be applied to the specific case, to the
extent that their requirements are met. In any event, it must be emphasized that,
when interpreting such contractual clauses, the Turkish judge is required at all
stages to take into account the principle of good faith enshrined in Article 2 of
the TCCiv, which constitutes a fundamental guiding principle.

Turning to the issue from the perspective of English law, it is likewise accepted,
on the basis of the principle of freedom of contract prevailing in English contract
law, that an express contractual provision takes precedence over almost all other
doctrines, including the doctrine of frustration. In this context, it is necessary to
return once again to the Catalan Sea decision discussed in the preceding
paragraphs, as that judgment provides important clarification regarding the
conditions for the application of an express sanctions clause contained in the
contract. In this regard, the court first emphasized that clauses of a special nature
must be drafted in clear and precise terms, and that, in the absence of such clarity,
such clauses would be interpreted contra proferentem, that is, against the party
relying on them.* The court further held that the term “exposure to sanctions”
does not, in any way, imply that one of the parties has breached or will breach
sanctions.*The court went on to conclude, as also noted in the earlier analysis,
that any investigation undertaken in order to rely on a sanctions decision must
be carried out in a detailed manner within the scope of an objective duty of due
diligence, and that reliance on a sanctions clause must be based on concrete and
objective evidence. Taking this decision into account, it may therefore be
concluded that, under English law as well, where a voyage charterparty contains
a sanctions clause drafted in sufficiently clear and unambiguous terms, such a
clause shall take precedence and be applied primarily; however, the invocation
of that clause must be supported by specific and reliable data or evidence

43 <https://dwfgroup.com/en/news-and-insights/insights/2025/10/courts-decision-addresses-the-

construction-and-operation-of-sanctions-clauses-in-charterparties> accessed 13 November
2025.

4 For detailed explanations on the subject, see.
<https://www.quadrantchambers.com/news/catalan-sea-sanctions-clauses-and-evidence-
control-james-shirley-tom-griffiths> accessed 13 November 2025;

<https://www.wr.no/en/news/court-decision-reshapes-sanctions-risk-assessment-for-
shipowners> accessed 13 November 2025; <https://vlex.co.uk/vid/tonzip-maritime-ltd-v-
1045233853> accessed 13 November 2025; <https://dwfgroup.com/en/news-and-
insights/insights/2025/10/courts-decision-addresses-the-construction-and-operation-of-
sanctions-clauses-in-charterparties> accessed 13 November 2025.
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CONCLUSION

This study has examined, from a comparative perspective under Turkish law and
English law, whether the economic and commercial sanctions imposed on Russia
due to Russia—Ukraine war give rise to a right of termination for justified ground
in voyage charterparties. The analysis has been conducted in light of national
and international legal sources, recent judicial decisions, legal doctrine, and
practical applications.

Within this framework, it has been established that, under both Turkish law and
English law, a sanction decision that existed prior to the conclusion of a voyage
charterparty does not, save for exceptional circumstances, confer upon the
parties a right to terminate the contract for justified ground.

The position is, however, less clear where a sanction did not exist at the time of
contracting but emerged after the conclusion of the voyage charterparty,
particularly in relation to the application of express war, civil war, or force
majeure clauses contained in the contract. Where a sanction imposed after the
conclusion of the contract is of such a nature as to place the commercial future
of the carrie—who continues to perform its contractual obligations—at
significant risk, it should be accepted under Turkish law, in light of the principle
of good faith and Article 138 of the TCC, that the carrier must be granted the
right to request adaptation of the contract to changed circumstances, and, where
adaptation is not possible, to terminate the contract for justified ground.

From the perspective of English law, the issue remains controversial in light of
the recent Catalan Sea decision. In accordance with that judgment, a carrier
seeking to rely on a sanction decision that did not exist at the time of contracting
must demonstrate that the performance of its obligation has undergone a radical
transformation and that, despite having conducted detailed and diligent
investigations, it was not possible for such change to have been foreseen.

In assessing this divergence between Turkish law and English law from the
standpoint of meeting the needs of commercial practice, it may be observed that,
while the flexibility of the doctrine of adaptation under Turkish law allows for
equitable solutions tailored to the circumstances of the individual case, the
doctrine of frustration under English law—by providing greater commercial
certainty and predictability—may be considered more compatible with the
practical requirements of maritime commerce.
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In conclusion, whether sanctions give rise to a right of termination for justified
ground in voyage charterparties depends on factors such as the foreseeability of
the sanctions at the time of contracting, the specific contractual provisions agreed
by the parties, and the approach adopted by the applicable legal system. For this
reason, careful drafting of contractual terms, close monitoring of legal
developments and judicial decisions, and the inclusion of clear and
comprehensive sanctions and force majeure clauses in voyage charterparties are
of paramount importance in commercial practice.
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