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Evaluating the Shariah Compliance of the Bank of England’s Alternative Liquidity
Facility (ALF) Through Its Sukuk-Based Investment Structure

Abstract

This study aims to provide the first comprehensive Shariah appraisal of the Bank of England’s Alternative
Liquidity Facility (ALF), a landmark liquidity management tool introduced in 2021 for Islamic financial
institutions operating in the United Kingdom. ALF represents a pioneering step by a Western central bank in
addressing the structural liquidity challenges of Islamic banks, which traditionally lack access to interest-based
liquidity facilities. By investing deposits in high-quality sukuk and providing returns from Shariah-compliant
assets, ALF is designed to give Islamic banks a functionally equivalent alternative to conventional repo-based
liquidity tools while maintaining adherence to Islamic jurisprudential principles. The research evaluates ALF’s
operational framework, examines its contractual underpinnings, and scrutinizes the Shariah legitimacy of its
investment instruments, especially the sukuk issued by the Islamic Development Bank (Is DB), which constitute
the backbone of ALF’s portfolio. The study examines the short-term liquidity problem in Islamic banks, which
are restricted from using repurchase agreements (repos), the dominant short-term liquidity management tool
worldwide. Although Shariah-compliant alternatives exist in some Muslim-majority countries, significant gaps
remain due to limited high-quality liquid assets and weak legal infrastructures. ALF thus emerges as a unique
case study of how Islamic financial requirements can be accommodated within a conventional regulatory system
without compromising Shariah compliance. Using a descriptive and analytical methodology, the study analyses
the tripartite relationships within ALF’s structure: the relationship between BEALF (the facility’s dedicated
company) and participating banks, the agency relationship between BEALF and the Bank of England, and the
regulatory implications for early withdrawal and capital guarantees. The research classifies the relationship
between BEALF and participating institutions as an investment agency (wakalah) contract in which BEALF
invests client funds in sukuk on their behalf in return for a fixed fee. While broadly permissible, the study argues
that such contracts should be binding in this context to ensure operational stability and protect third-party
rights. A key focus of the study concerns ALF’s capital guarantee mechanism and the right of early withdrawal.
The facility guarantees invested capital but not profit, raising Shariah concerns since Islamic jurisprudence
prohibits an investment manager from guaranteeing principal except in cases of negligence or misconduct. The
study evaluates whether early withdrawal can be framed under the jurisprudential concept of takharuj, an
amicable exit mechanism that allows an investor to relinquish profit in exchange for recovering capital, provided
no loss has occurred. This interpretation is supported by AAOIFI standards, though it requires careful
implementation to avoid implicit capital guarantees. The study then turns to a critical Shariah evaluation of the
sukuk underlying ALF’s investments. It also provides a critical Shariah assessment of the IsDB sukuk underlying
ALF, highlighting issues related to capital redemption at par, return stabilization, and SPV dependence. The
research highlights that SPVs used for sukuk issuance, while legally separate, are treated as substantively
connected to the issuer under Shariah, particularly when guarantees are involved. Thus, the supposed
independence of the SPV does not resolve concerns about capital guarantees. The study also explores
contemporary juristic opinions suggesting that investment managers may bear liability for capital loss if
feasibility studies were misleading or if misconduct cannot be ruled out. This shifts the burden of proof toward
the manager and aligns modern investment realities with the principles of Shariah, under which liability must be
proportionate to actual negligence or breach. Overall, the study concludes that the ALF represents an important
contemporary attempt to address Islamic liquidity-management needs within a central-banking framework.
However, its structure continues to raise significant Shariah concerns, particularly in relation to capital
guarantees, SPV dependence, and aspects of the sukuk design, all of which require further juristic and structural
refinement. The study contributes both theoretically and practically by identifying how Islamic liquidity tools
can be harmonized with contemporary central banking structures while adhering to foundational Shariah
principles. The findings are valuable for regulators, Islamic banks, sukuk designers, and Shariah boards seeking
to balance innovation with compliance.

Keywords: Islamic Law, Bank of England, Alternative Liquidity Facility (ALF), Wakalah, Sukuk, Hedging.

Sukik Temelli Yatirim Yapisi Cercevesinde ingiltere Merkez Bankasi Alternatif Likidite
Aracr’nin (ALF) Fikhi Uyumunun Degerlendirilmesi

Oz

Bu calisma, Birlesik Krallik’ta faaliyet gdsteren islami finansal kuruluslar icin 2021 yilinda yirirlige konulan
ingiltere Merkez Bankasr’'nin Alternatif Likidite Aracrnin (Alternative Liquidity Facility - ALF) ilk kapsamli fikhi
degerlendirmesini sunmayl amaclamaktadir. ALF, faiz temelli likidite imkanlarina erisimi bulunmayan islami
bankalarin yapisal likidite sorunlarini gidermeyi amaclayan ve Batili bir merkez bankasi tarafindan gelistirilen
oncl bir arac niteligindedir. Mevduatlarin yiksek kaliteli suk(klara yatirilmasi ve getirilerin fikhi acidan uygun
varliklardan saglanmasi yoluyla ALF, islami bankalara geleneksel repo temelli likidite araclarina islevsel olarak
denk bir alternatif sunmayi hedeflemektedir. Arastirma, ALF’nin operasyonel cercevesini ve sdzlesme altyapisini
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incelemekte; dzellikle ALF portféyinin belkemigini olusturan islam Kalkinma Bankasi (IsDB) sukdklarinin fikhi
mesruiyetini elestirel bicimde analiz etmektedir. Calisma, islami bankalarin karsi karsiya oldugu likidite
problemini ele almakta; repo gibi kisa vadeli likidite araclarinin kullanilamamasi ve mevcut alternatiflerin sinirli
hukuki altyapisi nedeniyle olusan bosluklara dikkat cekmektedir. Bu baglamda ALF, fikhi ilkelere bagli kalinarak
islami finansal gerekliliklerin geleneksel bir diizenleyici sistem icinde nasil karsilanabilecegini gdsteren 6zgln bir
vaka calismasidir. Tanimlayici ve analitik bir ydntem izleyen calisma, ALF yapisi icindeki BEALF-katilimci
bankalar iliskisini, Merkez Bankasi ile vekalet bagini ve erken cekilme ile sermaye garantisinin ddzenleyici
sonuclariniincelemektedir. Arastirma, BEALF ile katilimci kurumlar arasindaki iliskinin, fonlarin sukdklara yatirimi
amaciyla kurulan sabit UGcretli bir yatirim vekaleti (wakalah) s6zlesmesi niteligi tasidigi sonucuna varmaktadir.
Bu s6zlesme yapisi genel olarak fikhi acidan caiz kabul edilmekle birlikte, yatirim vekaleti sézlesmelerinin
baglayici olup olmadigl hususunda klasik ve c¢agdas fikih literatlirinde mevcut olan tartismalara dikkat
cekilmektedir. Calisma, operasyonel istikrar ihtiyaci ve Gg¢lincl taraf haklarinin s6z konusu olmasi nedeniyle, bu
bagdlamda sdzlesmenin bagdlayici kabul edilmesi gerektigi gorisini desteklemektedir. Calismanin temel odak
noktalarindan biri, ALF’nin sermaye garanti mekanizmasi ile erken ¢cekilme hakkidir. ALF, yatirilan anaparayi
garanti etmekte, ancak kari garanti etmemektedir. Bu durum, islam hukukunda yatirim yéneticisinin ihmal veya
kusur hali disinda anaparay!l garanti etmesinin yasak olmasi sebebiyle fikhi acidan tartismali bir alan
olusturmaktadir. Arastirma, erken c¢ekilme hakkinin, yatirrmcinin herhangi bir zarar olusmadigi durumlarda
kardan feragat ederek anaparasini geri almasina imkan taniyan teharlc (uzlasmali ¢ikis) kavrami ¢ercevesinde
yorumlanabilecedini ele almaktadir. Bu yaklasim, AAOIFI standartlari tarafindan desteklenmekle birlikte, 6rtiik
sermaye garantilerine yol agmamasi icin titiz bir uygulama gerektirmektedir. Calisma ayrica, ALF yatirimlarinin
temelini olusturan sukOklarin fikhi acidan elestirel bir degerlendirmesini sunmaktadir. Glncel suk(k
uygulamalarinda gérilen nominal degerden geri alim taahhUtleri ve getiri istikrari mekanizmalari, risk paylasimi
ilkesini zedeleyen fikhi sorunlar dogurmakta; ALF kapsaminda kullanilan IsDB suk(klari da bu tartismali
Ozelliklerin bir kismini barindirmaktadir. Arastirma, sukdk ihraclarinda kullanilan ézel amach sirketlerin (VKS -
SPV), her ne kadar hukuken ayri bir kisilige sahip olsalar da 6zellikle garanti mekanizmalari s6z konusu
oldugunda fikhi acidan ihracciyla 6zde baglantili kabul edildigini vurgulamaktadir. Bu nedenle SPV’nin
gorintrdeki bagimsizlidi, sermaye garantisine iliskin fikhi sorunlari ortadan kaldirmamaktadir. Calisma son
olarak, ¢cagdas fikhi yaklasimlarda yatirim yoneticisinin, fizibilite calismalarinin yaniltici olmasi veya kusurun
bitanidyle dislanamamasi hallerinde sermaye kaybindan sorumlu tutulabilecegine iliskin gorisleri ele
almaktadir. Bu yaklasim, ispat yUkinU yatirrm ydneticisine kaydirmakta ve modern yatirnm pratiklerini,
sorumlulugun ancak fiili ihmal veya s6zlesmeye aykirilik 6lctisinde dogmasi ilkesine dayanan fikhi prensiplerle
daha uyumlu hale getirmektedir. Sonuc olarak bu calisma, ALF’nin islami likidite yénetimi ihtiyacina yénelik
6nemli ve glincel bir girisim oldugunu; ancak mevcut yapisinin, 6zellikle sermaye garantileri, SPV’ye bagimlilik
ve suk(k tasarimi bakimindan, ciddi fikhi ve yapisal sorunlar icerdigini ortaya koymaktadir. Bu nedenle s6z
konusu unsurlarin daha ileri diizeyde gdzden gecirilmesi ve yeniden yapilandirilmasi gerekmektedir. Arastirma,
islami likidite araclarinin cagdas merkez bankaciligiyla fikhi ilkelerden sapmadan nasil uyumlastirilabilecegini
gostermesi bakimindan énemli teorik ve pratik katkilar sunmaktadir.

Anahtar Kelimeler: islam Hukuku, ingiltere Merkez Bankasi, Alternatif Likidite Araci (ALF), Vekalet, Sukdk,
Riskten Korunma.

Introduction
Managing short-term financial liquidity risk is one of the most critical challenges that financial

institutions must address. Banks and other financial entities must always be ready and capable
of providing sufficient funds to meet any withdrawal or substitution requests from depositors.
Trust and a strong market presence are key characteristics of successful financial institutions,
they are among the primary reasons depositors, borrowers, and investors choose their financial
institutions. This confidence stems from the institutions’ perceived ability to swiftly meet clients’
needs. Conversely, a lack of necessary liquidity can lead to serious risks, including the forced
sale of assets with potentially negative consequences, borrowing at high costs, loss of investor
deposits, or even bankruptcy and closure of the financial institution.

On the other hand, excess liquidity and high liquidity ratios can lead to inflation and missed
investment opportunities. Traditional financial institutions utilize a variety of tools to manage
short-term liquidity risks, and the most prominent of which is the repurchase agreement, or
“repo.” However, Islamic financial institutions have faced significant challenges in this area, as
their Shariah boards typically do not permit the use of conventional repo agreements. This has
made it difficult for them to secure urgent liquidity, especially in the absence of suitable
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alternatives. The scarcity of short-term investment instruments in Islamic financial institutions
has also led short-term investors to refrain from depositing their funds in these institutions. In
response, several Islamic countries have attempted to develop alternatives to conventional repo
agreements.

In 2002, Malaysia’s central bank issued guidelines on sale and repurchase agreements and
shared them with local Islamic banking institutions. Subsequently, Islamic financial institutions
in Indonesia, Bahrain, and the United Arab Emirates, and later in Tirkiye adopted similar
practices.! In 2021, the Bank of England introduced the Alternative Liquidity Facility (ALF), an
important case study in Islamic liquidity management within a conventional central-banking
framework.?

However, the introduction of ALF also raises important questions that motivate this research,
such as whether its innovative structure truly resolves the liquidity management problem for
Islamic banks without violating Shariah principles. In other words, does ALF effectively meet
Islamic banks’ liquidity needs in a Shariah-compliant manner, and what challenges or
uncertainties does its model pose? These questions constitute the core problem that this study
aims to investigate.

This study offers a dedicated Shariah analysis of the Bank of England’s Alternative Liquidity
Facility (ALF) and approaches it as a case study in Islamic financial engineering within central-
banking frameworks. In this sense, the article examines how a modern central bank may seek to
replicate the economic function of conventional liquidity tools through Shariah-sensitive
contractual structures, and where such structuring succeeds or fails from a Figh perspective.
The theoretical value of the study therefore lies in clarifying both the institutional possibilities
and the juristic limits of Islamic liquidity design in contemporary central banking. Prior to ALF,
discussions of Shariah-compliant liquidity management were largely confined to proposals and
smaller-scale facilities in Muslim-majority markets. The establishment of ALF by a leading
Western central bank provides a unique case study through which to analyze the extent to
which Islamic financial principles can be accommodated within a conventional regulatory
framework. In this respect, the study sheds light on the practical challenges and solutions
involved in designing Shariah-compliant liquidity tools and facilitates both practical knowledge
for policymakers and theoretical understanding for academics with regard to the integration of
Islamic financial norms into central banking operations.

Existing scholarship on repo and Islamic liquidity management may be grouped into several
strands. A first strand examines the figh characterization of conventional repo transactions and
proposes Shariah alternatives to them. A second strand compares repo-like arrangements with
classical nominate contracts in Islamic law. A third strand focuses on selected domestic
applications of Islamic repo or comparable liquidity-management mechanisms, such as those
developed in Malaysia or Tlrkiye. A fourth strand analyses particular central-bank or
participation-bank arrangements within specific national settings. While these studies make
important contributions to the broader discussion on Islamic liquidity management, they do not

1 Zeynelabidin Hayat, /ttifaqiyyat |‘adat al-Shird’ wa-Aliyyat ljra’iha ff al-Mu assasat al-Maliyya al-Islamiyya wa-Bada’iliha al-
Shar ‘iyya, ed. Bahaeddin AlJasem (istanbul: ilahiyat Yayinlari, 2022).

2 Given the word limit of academic articles, we were unable to elaborate on the similar agreements issued by the central banks
of Malaysia, Indonesia, Bahrain, the United Arab Emirates, and TUrkiye. These instruments merit a dedicated article for each
of them. Therefore, this paper will focus specifically on ALF.
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provide a dedicated Shariah analysis of the Bank of England’s Alternative Liquidity Facility
(ALF) as a sukuk-based central-bank liquidity instrument.® The present study differs from that
literature by focusing specifically on the contractual design and Shariah implications of the ALF
structure.

This study adopts a two-tier methodology: first, a descriptive institutional analysis of the legal
structure and practical operation of the ALF; and second, a normative Figh evaluation of the
juristic rules governing wakalah, sukuk, principal protection, nominal redemption, and takharu;.
The analysis is comparative in nature, drawing on the major Sunni schools of law and
contemporary Shariah standards, especially AAOIFI, to assess whether the structure satisfies
the substantive requirements of ownership, risk-sharing, and liability.

1. Alternative Liquidity Facility (ALF)

On December 2, 2021, the Bank of England launched a new tool for managing financial liquidity.
This tool, developed to meet the liquidity needs of banks that do not engage in interest-based
transactions, was named the Alternative Liquidity Facility (ALF). It is the first of its kind
introduced by a Western central bank, enabling non-interest-based banks to meet the Basel llI
liquidity requirements. By the end of 2024, the size of the facility reached £200 million. In its
first year (2022), the facility generated a return of £8.7 million for investors, although returns
dropped to £1.2 million in 2023.*

The Alternative Liquidity Facility (ALF) is managed by the Bank of England Alternative Liquidity
Facility (BEALF), a wholly owned entity of the Bank of England. It is designed to provide
institutions that avoid interest-based transactions with access to the Bank of England’s liquidity
support framework. Eligible institutions can participate by depositing funds into a designated
account, provided they are ineligible for interest-bearing operations with the Bank of England,
have the operational capacity to engage in the facility, and are licensed in the UK. Investment
operations are managed by the Bank of England on behalf of BEALF, with funds invested in
Shariah-compliant securities classified as High-Quality Liquid Assets (HQLA) under Basel lll—
currently, Islamic Development Bank (IDB) sukuk issued by IDB Trust Services No. 2 SARL in
Luxembourg. The Bank of England guarantees the facility’s target size (up to £200 million by
the end of 2024), covering any shortfall if participant contributions fall short, and provides
liquidity support in case of early withdrawals. The investment term is one week, renewable each
Thursday, and adjusted to the next working day if it coincides with a holiday. An annual non-
refundable participation fee of £10,000 is charged per institution, payable in June and
December, while the Bank of England covers all operational expenses of BEALF. Capital invested
is guaranteed, though returns are not; instead, a projected profit rate is announced quarterly

3 For studies examining the figh characterization of repo and its alternatives, see YTsuf ‘Abd Allah al-Shubayli, “Adawat Idarat
Makhatir al-Suylla al-Maliyya wa-Bada il Ittifagiyyat |‘adat al-Shira’ fT al-Mu’assasat al-Maliyya al-Islamiyya”, Majallat
Jami “at al-Sharigah li- ‘Uldm al-Shari‘ah wa-al-Qandniyah 10/2 (2013); Sajid bin Ahmad bin Muhammad Batil, /ttifaqiyyat
1 ‘adah al-shira ’ (al-Ribd wa al-Ribd al- ‘Aksi) (Riyad: Imam Muhammad ibn Sa ‘ Gd Islamic University, Master’s thesis, 2013);
Mehmet Turan, “Bey‘ bi’l-Vefa ve Bey ‘u’l- ‘Tne ile Mukayeseli Olarak Guniimiiz Repo Islemlerinin Fikhi Boyutu”, Hitit
Universitesi flahiyat Fakiiltesi Dergisi14/27 (2015), 117-146; Siti Nurah Haron et al., “A Comparative Study Between Islamic and
Conventional Repo in Malaysia”, AZKA International Journal of Zakat & Social Finance 4/2 (Special Issue 2023), 49-65; Fatih
Kazancl, “Katiim Bankalarinin TCMB ile Gerceklestirdikleri Geri Satim Vaadli Alim (Repo) islemlerinin AAOIF| Standartlarina
Gore Analizi”, Turkish Studies - Economy 20/2 (2025), 787-803; Hayat, /ttifaqiyyat | ‘ddat al-Shira’.

4 Bank of England, “Alternative Liquidity Facility”, News release, Access 20 October 2024; “Bank of England Alternative
Liquidity Facility Limited Annual Report and Accounts, 1 March 2023- 29 February 2024”, Access 12 January 2025; “The Bank
of England’s Alternative Liquidity Facility ALF Operating Procedures”, Access 7 January 2025; “Quarterly Bulletin 2017 Q3,
Topical article: islamic banks and central banking”, Access 25 September 2024.
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(on the first working day of February, May, August, and November). Participants receive a share
of actual profits after deducting investment-related costs, including hedging and management
fees. Early withdrawals are allowed, but participants forfeit any profit on the withdrawn portion.
Since the sukuk are denominated in USD while contributions are in GBP, the Bank of England
conducts currency swaps to hedge exchange rate risk. Participation in the facility is non-
transferable without the unanimous approval of all involved parties.®

From the above, the operational mechanism of the ALF can be summarized as follows:

The Bank of England Alternative Liquidity Facility (BEALF) announces opportunities for
qualified institutions to invest in the facility, usually via the Bank of England’s official website.
Interested and eligible institutions deposit funds into a designated account, subject to the
maximum limit (which reached £200 million by the end of 2024). Before the investment period
begins, BEALF announces the projected profit rate and collects the annual participation fee of
£10,000 (payable in two parts). The Bank of England then invests the funds on BEALF’s behalf
into Shariah-compliant securities—currently the sukuk issued by the Islamic Development Bank.

Since the sukuk and their returns are denominated in US dollars while the funds are collected in
British pounds, the Bank of England hedges the currency risk using currency swap contracts
(SWAPs). After a one-week investment term, specifically on the following Thursday (or the next
working day if Thursday is a holiday), BEALF distributes the actual profit generated, after
deducting investment and hedging costs.

Diagram 1. The Operating Mechanism of the Alternative Liquidity Facility (ALF)

Bank of Englond

Running
costs

Deposits
Non-interest bearing deposits
Participant

banks

Profit rate
Return generating backing fund

Fixed coupon

f

Swap counterparty
Source. Bank of England, “Alternative Liquidity Facility ALF, Operation of the ALF, Access 18 December 2024.

2. Figh Classification of the Alternative Liquidity Facility (ALF)
Upon examining the operational mechanism of this facility, we find that it involves three main

parties: Bank of England Alternative Liquidity Facility (BEALF), Bank of England and the
participating financial institutions (investors). Below is a figh-based classification of the legal
relationships between these parties.

5 Bank of England, “Terms and Conditions for Participation in the Bank of England’s Alternative Liquidity Facility”, Access 10
February 2025; “The Bank of England’s Alternative Liquidity Facility ALF Operating Procedures”, Access 7 January 2025.
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2.1. The Relationship between BEALF and the Participating Institutions
Based on the operational framework, the relationship between BEALF and the investing

institutions can be classified as a wakalah (agency) for investment. This is because BEALF
receives funds from these institutions to invest them on their behalf in exchange for a fixed fee,
while the full profit (after deducting the agreed-upon fee and investment-related costs) belongs
to the participating institutions. Thus, BEALF acts as an agent (wakil), and the investing
institutions are the principals (muwakkil)=—making their relationship a compensated agency
agreement.

The concept of compensated agency is permissible according to Islamic jurisprudence.
However, scholars have differed on its legal characterization:®

The majority of jurists from the Hanafl, Maliki, and Hanbali schools classify it as a binding ijarah
(lease/contract for service).” The AAOIFI (Accounting and Auditing Organization for Islamic
Financial Institutions) states in its Shariah standards that investment agency contracts are
binding in the context of institutional applications, whether with or without compensation. This
is because such contracts are typically based on mutual commitment from both parties not to
terminate the agreement within a specified period.®

On the other hand, Shafi‘T jurists argue that unless the agency is explicitly framed using the
terminology of ijarah, it remains a non-binding contract for both parties.® Therefore, the
disagreement is not about the permissibility of compensated agency or whether it constitutes
ijarah, but rather whether such an ijarah is binding.

In this context, it seems more appropriate to adopt the opinion that the contract is binding,
especially since allowing either party the right to unilaterally terminate the agreement could
obstruct the execution of the investment transaction, thereby defeating the entire purpose of
the contract. This view is also supported by scholars who stipulate that an agency becomes
binding when it involves the rights of third parties.'

Based on this, the basic permissibility of the structure used in ALF can be established: According
to the legal framework governing this facility, the participating institutions are allowed to
withdraw any portion of their funds before the term ends, provided they forfeit any profits on
the withdrawn amount. On the other hand, BEALF is not allowed to withdraw from the
agreement after the investment process has begun (except in cases beyond its control).

6 Ahmed Cevdet Pasa et al., Mecelle-i Ahkdm-1 Adliyye, critical ed. Najib Hawawini (Karachi: Noor Muhammad Karkhana Tijarat-
e-Kutub, n.d.), 28; Burhan al-Din ibn Farhln al-Ya  mari, Tabsirat al-Hukkam fT Usal al-Aqdiya wa-Manahij al-Ahkam (Cairo:
Maktabat al-Kulliyyat al-Azhariyya, 1406/1986), 1/184; Zakariyya al-Ansari, Asna al-Matalib ff Sharh Rawd al-Talib (Cairo: Dar
al-Kitab al-Islami, n.d.), 2/182; Muwaffaq al-Din ibn Qudamah al-Maqdisi, ‘Umdat al-Figh, Critical ed. Ahmad Muhammad
“ AzGz (Cairo: al-Maktabah al- < Asriyyah, 1425/2004), 59.

7 Khair al-Din ibn Ahmad al-Ramli, al-Fatawa al-Khayriyyah li-Naf < al-Bariyyah ‘ala Madhhab al-Imam al-A ‘zam AbT Hanifah
al-Nu ‘man (Cairo: al-Matba ‘ah al-Kubra al-Amiriyyah, 1300), 2/41; Muhammad ibn Yasuf al-Mawwaaq, al-Taj wa-al-lklil li-
Mukhtasar Khalil (Beirut: Dar al-Kutub al- < lImiyyah, 1994), 7/214; Ibn Qudamah, al-Mughni fi Figh al-Imam Ahmad (Beirut: Dar
al-Fikr, 1405), 5/210; Wahbah al-Zuhayli, al-Figh al-Islami wa-Adillatuh (Damascus: Dar al-Fikr, n.d.), 4/2997.

8 Accounting and Auditing Organization for Islamic Financial Institutions (AAOIFI), “Mi‘yar al-Wakalah bi-I-Istithmar
(Standard 46)”, in Al-Ma “&yir al-Shar ‘iyyah (Shari’ah Standards) (Manama: AAOIFI, 1437/2017), 1144.

9 Khatib al-Shirbini, Mughni al-Muhtdj ila Ma ‘rifat Ma ‘ani Alfaz al-Minhaj (Beirut: Dar al-Kutub al-  lIlmiyyah, 1994), 3/257.

10 Muhammad Amin ibn  Abidin, Radd al-Muhtar “ald al-Durr al-Mukhtar (Beirut: Dar al-Fikr, 2nd ed, 1412/1992), 5/536; Shihab
al-Din al-Qarafi, al-Dhakhirah, critical ed. Muhammad Hajjiand Sa ‘7d A ‘ rab (Beirut: Dar al-Gharb al-Islami, 1994), 8/120; Hattab
al-Ru’ ayni, Mawahib al-Jalil fr Sharh Mukhtasar Khalil (Beirut: Dar al-Fikr, 1412/1992), 5/187.
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Hence, the contract can be considered binding in effect, and any attempt to terminate it is
subject to specific conditions. Further details on this will follow in the discussion on the
relationship between BEALF and the Bank of England, which is the next topic.

2.2. The Relationship Between BEALF and the Bank of England
The regulatory framework of the Alternative Liquidity Facility (ALF) stipulates that it is fully

owned by the Bank of England. This company was established with the specific purpose of
managing the Alternative Liquidity Facility on behalf of the Bank of England. The Bank acts on
behalf of BEALF in conducting investment operations and in calculating the returns.

Accordingly, the relationship between the Bank and the company is classified as an investment
agency relationship, in which BEALF serves as the principal, after having served as an agent for
the participating institutions, and the Bank of England serves as the agent, entitled to a
predetermined fee. This fee is paid after BEALF deducts its administrative expenses.

2.3. Granting Participating Institutions the Right of Early Withdrawal
The regulatory framework of the Alternative Liquidity Facility stipulates that the Bank of

England guarantees the capital (but not the profit), thereby allowing participants to withdraw
their funds at any time they wish. Since the Bank acts as a wakil for the company, permitting a
third-party guarantee of capital is not applicable in this context. And since the wakil (the Bank)
assumes the role of the principal (the company), it is considered an agent of the original
principal, namely the participating institutions, in the investment process.

As for the right of early withdrawal, it may initially be analysed either as a form of takharuj or as
a buy-back undertaking at nominal value. In the context of ALF, however, takharuj is relevant
only insofar as it may serve as a juristic framework for early withdrawal; a broader doctrinal
treatment lies beyond the scope of the present study."In this limited sense, early withdrawal
may be accommodated within a Shariah framework, provided that the exiting participant
relinquishes all or part of the profit and that repayment of capital is not guaranteed irrespective
of the actual performance of the underlying assets. This understanding is broadly consistent
with AAOIFI's treatment of exit from investment accounts as a form of settlement rather than a
refund of the original deposit as such.”?

However, such an arrangement remains subject to an essential condition: the invested assets
must not have incurred any loss at the time of withdrawal. If the value of the underlying
investment has fallen below its original level, repayment at nominal value would amount to an
impermissible guarantee of capital. This follows from the established principle that Shariah-
compliant investment is inherently exposed to the possibility of loss, and that the wakil, being
an amin, is not liable unless negligence, misconduct, or breach of mandate is established. Such
a guarantee cannot be justified by mutual consent, since agreement over a prohibited matter

"For more details, see: Muhammad ibn AbT al-Hasan al-Shaybani, al-As/, critical ed. Mehmet Boynukalin (Beirut: Dar lbn Hazm,
1433/2012), 11/50; Ibn < Abidin, Radd al-Muhtar ‘ald al-Durr al-Mukhtar, 5/642; Malik ibn Anas al-Asbahi, al-Mudawwanah
(Beirut: Dar al-Kutub al- ‘ llmiyyah, 1415/1994), 3/388; Ibn Qudamah, a/-Mughni, 4/357; Khattab Khalid, “Ahkam al-Takharu;j
wa-Suwaruh fT al-Figh al-Islami™ Majallat al-Haqq 28/6 (2017); Faysal Sarawi-  Azzlz Munasirah, “Al-Takharuj wa-Tatbigatih
al-Mu‘asirah fi Daw’ al-Ma “ayir al-Shar ‘iyyah li-Hayat AAOIFI” Majallat al-lhya’ 23/32 (2023), 589; ‘ Abd al-Sattar Abd
Ghuddah - ‘1zz al-Din Muhammad Khajah, Qararat wa-tawsiyyat Nadawat al-Barakah lil-Iqtisad al-Islami (1981-2001) (Jeddah:
Dallah Al-Baraka Group, 1422/2001), 178; Sarawi-Munasirah, “Al-Takharuj wa-Tatbiqatih al-Mu‘asirah fi Daw’ al-Ma ‘ ayir
al-Shar “iyyah li-Hay * at AAOIFI”.

2 AAOIFI, “Mi “yar Tawzi“ al-Ribh fT al-Hisabat al-Istithmariyyah ‘ala Asas al-Mudarabah (No. 40)”, 1001; “Mi ‘ yar al-Wakalah
bi-I-Istithmar (No 46)”, 1124.
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does not render it permissible. Nor can it be defended by analogy to exceptional cases in which
liability may be imposed on a trustee,”® because imposing capital liability on a wakil in an
investment structure undermines the principles of al-kharaj bi-al-daman and al-ghurm bi-al-
ghunm, and risks transforming the arrangement into something resembling an interest-bearing
loan.

Accordingly, early withdrawal in the ALF structure may be acceptable only as a conditional exit
mechanism, not as a standing guarantee of principal. If no loss has occurred, the participant may
exit by relinquishing profit and recovering capital. But if loss has occurred, the participant must
bear its share, and repayment at nominal value would not be justified. Where the existence of
loss cannot immediately be determined, the amount payable may be adjusted provisionally until
the financial position of the underlying assets becomes clear.

2.4. Liability of the Investment Manager Based on Feasibility Studies and Investment Promises
Some contemporary juristic opinions hold that an investment manager—whether acting as a

mudarib, musharik, or wakil—may, in limited circumstances, be held liable for capital loss where
the investment was promoted on the basis of feasibility representations that later prove
misleading, or where the surrounding facts give rise to serious doubt as to negligence,
misconduct, or breach of mandate. In such cases, liability is not triggered merely by the
occurrence of loss, but by indications of taghrir (misleading conduct) or failure to act in
accordance with the required standard of care.”” On this view, if the manager had previously
affirmed the soundness and viability of the investment, and a loss is later claimed, the burden
may shift to the manager to show that the loss resulted from causes beyond its control.

This reasoning has particular relevance in modern institutional finance, where investment
decisions are commonly based on formal feasibility studies and where financial institutions often
act on behalf of large numbers of depositors or beneficiaries. In that context, some jurists argue
that the classical presumption of non-liability should not be applied mechanically where the
circumstances strongly suggest misrepresentation, negligence, or failure to observe
professional standards.

In the case of the ALF structure, however, this line of reasoning can support only a narrow and
exceptional form of liability. It may justify holding the relevant investment manager or managing
party responsible where loss is attributable to a misleading feasibility assessment, negligence in
structuring or monitoring the assets, or breach of the agreed investment mandate. But it cannot

13 Kamal al-Din ibn al-Humam, Fath al-Qadir (Beirut: Dar lhya’ al-Turath al- * Arabr, n.d.), 7/103; Muhammad ibn Ahmad ibn
‘ Arafa al-Dusudi, Hashiyat al-Dusuqi ‘ala al-Sharh al-Kabir (Beirut: Dar al-Fikr, n.d.), 3/520; Shams al-Din al-Ramli, Nihayat al-
Muhtaj (Beirut: Dar al-Fikr. 1984), 5/126; < Ala’ al-Din al-Mardawi, al-Insaf ma ‘a al-Mugni © wa-al-Sharh al-Kabir, critical ed.
‘Abd Allah ibn “Abd al-Muhsin al-Turkt and ‘Abd al-Fattdh Muhammad al-Hult (Cairo: Hajar li-I-Tiba ‘ah wa-I-Nashr
wa-Il-Tawzi © wa-I-1 <1an, 1995), 15/88; “Ala’ al-Din ‘Al ibn Muhammad al-Dimashat (ed), al-lkhtiyarat al-Fighiyah li-Shaykh
al-Islam Ibn Taymiyyah (Beirut: Dar al-Ma ‘rifa, 1397/1978), 1/489; Muhammad ibn Muflih al-RaminT al-Salihi, a/-Furd *, critical
ed. ‘Abd Allah ibn < Abd al-Muhsin al-Turki (Beirut: Mu’ assasat al-Risala, 1424/2003), 7/129; Muhammad ibn “ Alf al-ShawkanT,
al-Sayl al-Jarrar al-Mutadaffiq ‘ald Hada ’iq al-Azhar (Beirut: Dar Ibn Hazm, n.d.), 1/587.

4 bn al-Humam, Fath al-Qadir, 9/221; Badr al-Din al-Zarkashi, al-Manthdr fT al-Qawa ‘id, critical ed. Taysir Fa’ ig Ahmad
Mahmud (Kuwait: Ministry of Endowments and Islamic Affairs, 1405), 2/119; Muhammad ibn Amir al-Hajj al-Hanbali, a/-Taqrir
wa-al-Tahbir, critical ed. “Abd Allah Mahmid Muhammad ‘Umar (Beirut: Dar al-Kutub al- ‘ limiyya, 1419/1999), 4/50. The
prohibition of investment agents providing guarantees is also supported by the standards of the Accounting and Auditing
Organization for Islamic Financial Institutions and by the resolutions of the Al-Baraka Symposiums. See: AAOIFI, “Mi ‘yar
al-Wakalah bi-I-Istithmar (Standard 46)”, 1144; Abl Ghuddah-Khajah, Qararat wa-tawsiyyat Nadawat al-Barakah lil-Igtisad
al-Islamr (1981-2001), 219.

5 Ali Haydar, Durar al-Hukam Sharh Majallat al-Ahkam (Beirut: Dar al-Jil, 1991), 1/312; Dusuai, Hashiyat al-Dasouqi ‘ala al-Sharh
al-Kabir, 3/537.

487 Hitit ilahiyat Dergisi * Cilt 25 * Sayi 1



Sukdk Temelli Yatirim Yapisi Cercevesinde ingiltere Merkez Bankasi Alternatif Likidite Aracr’nin (ALF) Fikhi
Uyumunun Degerlendirilmesi

serve as a general Shariah basis for principal protection or for redeeming the sukuk at nominal
value regardless of the actual performance of the underlying assets. Any liability in the ALF
context must therefore remain evidence-based, case-specific, and proportionate to the actual
harm caused. Accordingly, while contemporary juristic discussions may explain a limited avenue
of responsibility within the ALF structure, they do not remove the central Shariah objection to
any mechanism that effectively guarantees the sukuk principal irrespective of genuine asset
performance.

2.5. Shariah Analysis of Currency Swap Arrangements in the ALF Structure
As previously noted, the Bank of England invests the funds mobilized under this facility in sukuk

issued by the Islamic Development Bank. Since these sukuk are denominated in US dollars,
whereas the funds collected under the facility are in pound sterling, the Bank of England resorts
to hedging against currency fluctuations through currency swap arrangements. A currency
swap, or what may more accurately be termed an exchange swap, is a type of derivative
contract concluded over the counter. In substance, it consists of a spot exchange contract
conditional upon a reverse forward exchange contract. Under this arrangement, the two parties
agree that one will purchase from the other a specified amount of one currency in exchange for
a specified amount of another currency at the prevailing spot rate, with immediate delivery of
both counter-values. At the same time, the parties agree, within the same arrangement, to
execute a reverse forward exchange at a rate fixed in the contract itself.'

The majority of contemporary scholars have held such contracts to be impermissible, and this is
also the position reflected in the resolutions of figh academies and in the Shariah standards
issued by the Accounting and Auditing Organization for Islamic Financial Institutions (AAOIFI).
Their prohibition is based on two main grounds: first, that these contracts incorporate a
prohibited forward currency exchange; and second, that they amount to the combination of two
sales in one transaction. By contrast, some contemporary scholars have assimilated them to
forward exchange contracts and have permitted them in cases of need, provided that no
exchange of interest-based currency differentials takes place between the two currencies
involved.”

Upon closer examination, however, the evidence advanced by those who prohibit these
contracts on the basis of the Prophetic prohibition of “two sales in one sale” appears open to
question. The majority of jurists understood this prohibition to refer to cases such as selling an
item for one hundred in cash or two hundred on deferred payment without the parties
determining which price is binding before separation, or selling one of two items for a single
price without specifying which item is intended.”® The underlying rationale for the prohibition in
such cases is uncertainty regarding the price or the subject matter, and the resulting instability

6 The World Bank Treasury, “70 Years Connecting Marktes to Development” (Access 23 November 2020).

7 Wahbah al-Zuhayli, al-Mu ‘amalat al-Maliyya al-Mu ‘&sira (Damascus: Dar al-Fikr, 2006), 168; Ahmad MuhyT al-Din Ahmad,
“al-Mudaraba fT al- ‘Umla wa-al-Wasa il al-Mashrt ‘ a li-Tajannub Adrariha al-Iqgtisadiyya,” Majallat Majma * al-Figh al-Islamr
al-Duwalr bi-Jiddah 11/1 (1998), 458; Resolution no. 65 on Financial Markets, Majallat Majma © al-Figh al-Islamf al-Duwalr bi-
Jiddah 7/1(1992), 716; Resolution no. 93 on Currency Trading, Majallat Majma * al-Figh al-Islamr al-DuwalT bi-Jiddah 11/1 (1998),
613; First Resolution on the Exchange of Currencies and the Ruling on Deferring Possession, Qararat al-Majma “ al-Fighi al-
Islami bi-Makkah 13 (Mecca, 1992), 311; “al-Mutajara fT al- “Umlat,” in a/-Ma ‘&yir al-Shar ‘iyya of the Accounting and Auditing
Organization for Islamic Financial Institutions (AAOIFI), 59; Abdullah Durmus, Fikhi Acidan Giniimiiz Para Mibadelesi [slemleri
(Istanbul: Marmara Universitesi, Sosyal Bilimler Enstitisi, Doktora Tezi, 2008), 101.

8 <AlTb. < Abd al-Salam al-Tusuli, al-Buhja sharh al-Tuhfa, critical ed. Muhammad ‘ Abd al-Qadir Shahin (Beirut: Dar al-Kutub
al- “llmiyya, 1998), 2/12; < Abd al-Karim al-Ra&fi ‘1, Fath al- ‘Aziz bi-sharh al-Wajiz (Beirut: Dar al-Fikr, n.d.); lbn Qudama, al-
Mughni, 4/33.
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of the contract. These features are not present in the same manner in currency swap
arrangements. The second argument advanced for prohibition is that such contracts include a
prohibited forward exchange. The stronger view is that forward exchange contracts are, as a
matter of principle, impermissible because of the gharar they entail, although they may be
tolerated in cases of need or where they are structured as a non-binding bilateral promise. Yet
this does not justify treating currency swaps as equivalent to ordinary forward exchange
contracts, because the two are materially different.

Currency swaps involve the semblance—and indeed, in substance the reality—of reciprocal
loans, even though they are framed as exchange contracts. As explained above, they are
composed of two elements: a spot exchange contract and a forward exchange contract
stipulated within the first. A careful analysis of these two contracts and the manner in which
they operate shows that one party effectively advances a sum in one currency to the other, in
return for the latter advancing to it a sum in another currency under the guise of a spot
exchange. Since one of the parties may, upon the execution of the forward leg, receive more
than it initially advanced—where the rate fixed for the forward exchange differs from the spot
rate, as is commonly the case—the arrangement in effect becomes an interest-bearing loan,
which is prohibited under Shariah.

3. The Investment under Alternative Liquidity Management Instrument and their Related
Shariah Issues
Bank of England invests the funds of the alternative liquidity instrument in Sukuk issued by the

Islamic Development Bank, as they are classified as high-quality liquid assets (HQLA) and thus
meet the Basel Ill standards. These Sukuk, which have high credit ratings from global rating
agencies such as Moody’s, Standard & Poor’s, and Fitch (AAA), include a commitment from the
Islamic Development Bank to redeem them at their nominal value, along with a guarantee of the
expected return.

In general, Sukuk are considered an Islamic alternative to interest-bearing bonds, but
contemporary scholars differ regarding the permissibility of many issues related to the
mechanism of issuing, trading, and extinguishing Sukuk. For example, the Chairman of the
Shariah Board of the Accounting and Auditing Organization for Islamic Financial Institutions
(AAOIF) stated that 85% of the issued Sukuk violate Islamic law.%°

Among the most important issues that may raise debate over the permissibility of the Islamic
Development Bank’s Sukuk are the bank’s commitment to redeem them at their nominal value,
its guarantee of the expected return, and other guarantees, which are presented as follows:

3.1. The Commitment of the Sukuk Manager or Its Administrator to Redeem Sukuk Assets
at Nominal Value
As mentioned earlier, it is not permissible for the investment manager or any related party to

guarantee the investors’ capital, any part of it, or any part of the profit. Accordingly, most

¥ This is the ruling on currency swap contracts in general. It should be noted, however, that some observers maintain that the
currency swap arrangements employed by the Bank of England within the framework of the Alternative Liquidity Facility are
structured on the basis of the ISDA-IIFM Tahawwut Master Agreement, which was developed jointly by the International
Swaps and Derivatives Association (ISDA) and the International Islamic Financial Market (IIFM). This agreement is structured
around two promises, two currency exchange contracts, and two tawarruq transactions. A detailed examination of this
arrangement falls beyond the scope of the present study and would be more appropriately treated in an independent study
of its own.

20 < Abd al-Bart Mash “al, “al-Suktk al-Islamiyyah: Ru’ yah Maqasidiyyah,” Nadwat al-Sukak al-Islamiyyah: Urad wa-Taqwim,
(Jeddah: Jami < at al-Malik < Abd al- “ Aziz, 2010), 31.
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contemporary fatwas prohibit any undertaking by the Sukuk issuer, its manager, or any entity
genuinely related to them—such as a special purpose vehicle established by either of them—to
redeem the Sukuk at face value by repurchasing the assets at the original sale price. This is
because such a repurchase undertaking effectively guarantees the capital of all Sukuk holders,
thereby turning the Sukuk into an interest-bearing loan.? This prohibition is consistent with the
recommendations of the Sukuk Seminar in Jeddah and the resolution of the Islamic Figh
Academy in Jeddah.?

Some contemporary scholars have nevertheless permitted such an undertaking on several
grounds: the need for Sukuk as an alternative to conventional bonds; the distinction between a
binding repurchase promise and a capital guarantee; certain reports permitting the buyer to
promise resale at the original price;?® and the general permissibility of contractual conditions.?*
However, these arguments are not persuasive, because the practical effect of the undertaking
is still to guarantee the capital, regardless of the actual condition or value of the Sukuk assets,
and thus to introduce an element of Riba.

It has also been argued that, in ljara Sukuk, such repurchase may be allowed by analogy to bay*
al-wafa’.?® Yet this analogy is weak, since bay‘ al-wafa’ concerns a special type of sale rather
than an investment process, whereas Sukuk represent an investment relationship in which
capital cannot be guaranteed except by an independent third party, and neither the issuer nor
the manager qualifies as such.

Therefore, it is not permissible for the Sukuk issuer or manager to undertake redemption at
nominal value. This is also in line with the AAOIFI Investment Sukuk standard, which states that
the prospectus should not include any clause by which the Sukuk issuer guarantees the nominal
value of the Sukuk, except in cases of misconduct or negligence, nor any specific amount of
profit.26

2 Ma ‘bad ‘Al al-Jarhi- < Abd al- < Azim Abl Zayd, “Aswaq al-sukik al-‘ilamiyyah wa-kayfiyyat al-irtiga’ biha” Nadwat al-
Sukak al-Islamiyyah: “Urad wa-Tagwim (Jeddah: Jami  at al-Malik < Abd al- “ Aziz, 2010), 315; Abdullah Durmus, “Modern Bir
Finansal Arac Olarak Suktk ve Fikhi Acidan Tahlili?, islam Hukuku Arastirmalari Dergisi 16 (2010), 163.

22 Abl Ghuddah-Khijah, Qararat wa-tawsiyyat Nadawat al-Barakah lil-Iqtisad al-Islami (1981-2001); Majallat Majma “ al-Figh
al-Islamri al-Duwalf 20 (2012), garar no. 188 (3/20), “Istikmal Mawdi © al-Sukak al-Islamiyyah”.

25 Among the narrations is what was reported from Ibn Mas’ud, who bought a female slave from his wife and stipulated that if
she sold her, she would receive the price at which he purchased her. Ibn Mas’ud asked Umar ibn al-Khattab about this, and
Umar did not prevent the sale. Also, it is reported from Ahmad ibn Hanbal that was asked about a man who bought a female
slave from another man and said, “If you wish to sell her, | have the right to buy her back at the price | paid” he said, “There is
no harm in that”; see: lbn Qudamah, A/-Mughni, 4/228; Taqi al-Din Ibn Taymiyyah, a/-Fatawa al-Kubra, critical ed. Hasanein
Muhammad Makhlouf (Beirut: Dar al-Ma'arifah, 1386), 4/76.

24 The permissibility of this view has been reported from a number of contemporary scholars, including Abdul Sattar Abu
Ghuda and Hussein Hamed Hassan, which can be inferred from the words of Sami Hamoud, who permits the inclusion of loss
by the mudarib through a condition; see: Abu Zayd, “The Critical Shariah Issues of Sukuk”, Journal of Islamic Economics 1/1
(2021); Muhammad ° AlT al-Qarr1, “Ahkam daman al-sukik wa- ‘awa’ idiha” Nadwat al-Sukak al-Islamiyyah: “Urad wa-Tagwim
(Jeddah: Jami“at al-Malik “Abd al-“Aziz, 2010), 239; Hamid Hasan Mirah, “Sukik manafi < al-a‘yan al-mawsafah fT al-
dhimmah wa-sukdk manafi © al-a “yan al-mu’ ajjarah liman ba “ aha ta’ jiran muntahiyan bi-al-tamhk”, Majallat Majma * al-Figh
al-Islamr al-Duwalr, 20 (2012), 993; Sa‘1d Muhammad Bouhrawah et al. “Tagwim naqdt li-l-qadaya al-shar “iyyah al-
muta “ alliga bi-sukdk al-ijarah”, Majallat Majma “ al-Figh al-Islamr al-Duwalr 20 (2012), 827; Sami Hammud, Tatwir al-a ‘mal al-
mastrifiyyah bima yattafiq ma “ al-sharf ‘ah al-islamiyyah (* Amman: Matba ‘ at al-Sharg wa-Maktabatuhg, 1982), 400.

% |bn “ Abidin verified that the fatwa permitting the Wafa’ sale is an unreliable fatwa, and that it cannot be attributed to the
Hanafi school, or to any other schools. See: Ibn Abidin, Radd al-Muhtar 'ala al-Durr al-Mukhtar, 4/246; Elif Berktas Ylksel,
“Sahiplige Dayali Kira Sertifikalari ve Bunlarin Saf inanch islem Niteligi”, Hacettepe Hukuk Fakultesi Dergisi 10/1 (2020), 163;
Mahmut Samar, “Fikhi Acidan Altin Tahvili ve Altina Dayali Kira Sertifikasi ihrac1”, fslam Hukuku Arastirmalart Dergisi 33 (2019),
320.

26 AAOIFI, “Mi ‘ yar Sukik al-Istithmar (17)”, 478.
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3.2. Guaranteeing the Return on ljara Sukuk
Some have leaned toward justifying the inclusion of a guaranteed return in ljarah Sukuk for their

holders, on the basis that profit is assured if rent payment is guaranteed. The guarantee of rent
payment is considered a fixed right for the sukuk holders, as they are the owners and lessors,
and it is their legitimate right to receive full and undiminished rent for what they lease,
regardless of who the lessee is—whether it is the sukuk issuer or a third-party.

However, the truth is that guaranteeing rent payment or committing to it does not necessarily
entail a guaranteed return on the sukuk that would make such a guarantee permissible on that
basis. The reason is that if the structure of the ljarah Sukuk is sound, it necessitates that the
sukuk holders own the underlying assets and bear the consequences and responsibilities of such
ownership. This means they are liable for the risks associated with the leased assets. The
burdens of ownership, including expenses and maintenance, may impact the rent or part
thereof—as is well-known in any lease contract. Therefore, how can it be sound to claim that
ensuring the payment of rent equates to guaranteeing the expected return for sukuk holders,
thereby legitimizing such a guarantee?!

3.3. The Issuer’'s Commitment to Lending Holders to Cover any Shortfall in the Expected
Return
Most sukuk structures include a commitment from the sukuk manager (or issuer) to lend the

sukuk holders an amount that would raise the actual profit to match the expected return, in
cases where the actual return falls short. Since sukuk, when structured in a genuinely Sharia-
compliant manner, do not offer any guarantees to their holders—whether of principal or return—
it is quite possible and even likely that the actual profit realized may be less than the expected
return. In such a case, is it permissible for the sukuk issuer to commit to covering the shortfall
through a loan, with the expectation that this loan will be repaid from future profits or upon the
eventual sale of the sukuk assets at maturity?

Contemporary scholars have differed on the permissibility of this commitment. Many have ruled
it impermissible,?” arguing that such a commitment results in the combination of two contracts:
a loan with either a mudarabah (profit-sharing contract) or a musharaka (partnership contract),
depending on the underlying contract governing the relationship between the sukuk holders
and the issuer. Since both mudarabah and musharaka are commutative contracts, and the
Prophet Muhammad # prohibited combining a commutative contract with a loan, this
combination is problematic.2® On the other hand, some scholars have permitted this kind of
commitment if the sukuk are genuine investment sukuk representing actual—not merely
formal—ownership of the sukuk assets, and on the condition that no guarantees are embedded
within the sukuk structure. The reasoning is that if the sukuk reflect a true investment
relationship involving actual profit and loss, with no guarantees, and real ownership of the

27 Faysal ibn Salih al-Shimmart, Sukak al-Mudarabah (Riyadh: Dar Al-Maiman, 1435), 337; Mash ‘al, “al-Suktk al-Islamiyyah:
Ru’yah Magasidiyyah,” 31; Muhammad Taqr al- *Uthmani, “al-Sukdk wa-Tatbigatiha al-Mu‘asirah”, Majallat Majma * al-Figh
al-Islamr al-Dawli bi-Jidda 20 (2012), 760.

28 The hadith prohibiting combining a loan and a sale (salf wa bay ‘) was reported by Abu Dawdd, al-Tirmidhi, and al-Nasa’i.
al-Tirmidhi classified it as “hasan sahih”, and Shu “ayb al-Arna’ Gt graded it as “hasan”; see: Abu Dawad, a/-Sunan, “Kitab
al-Buyt‘,” 70 (hadith no.3504); Tirmidht, a/l-Jami‘ al-Sahih, “Abwab al-Buyd‘,” 12 (hadith no.1234); Ahmad ibn Shu‘ayb
al-Nasa', al-Sunan al-Sughra, critical ed. Markaz al-Buhtth wa-Tagniyat al-Ma‘limat bi-Dar al-Ta’sTs (Cairo: Dar al-Ta’sls, 2012),
“Kitab al-Buyd‘,” 55 (hadith no. 4654). For the report titled “Nahy al-Nabr salla Allah ’alayhi wa-sallam ‘an bi‘atayn fi bay‘ah,”
see Tirmidht, al-Jami‘al-Sahih, “Bab ma j&’a fTal-Nahy ‘an bi‘atayn fT bay‘ah” (hadtth no. 1231); Nasa', a/-Sunan al-Sughra, “Bab
bi‘atayn fl bay‘ah,” 67 (hadith no. 4675). See also Shimmart, “Sukik al-Mudarabah”, 335.
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underlying assets, then it may be permissible to allow the sukuk manager to commit to lending
in times of shortfall, in exchange for sukuk holders agreeing to forgo any profit above the
expected return. This view relies on the notion that the rationale behind the prohibition of
combining an exchange contract with a loan is to prevent collusion leading to a disguised
interest benefit for the lender—such as selling the borrower an item worth fifty for sixty, or
buying from him an item worth fifty for forty—but such a rationale is not present in this case.?®

However, it is also evident that the repayment of such a loan becomes practically impossible
when guarantees are present. A fixed return for sukuk holders, combined with a clause requiring
them to forgo excess profits to the benefit of the sukuk manager—as is often the case in actual
sukuk structures—renders the repayment of the loan from future profits infeasible. Likewise,
redeeming the sukuk at par (face value) makes it impossible to repay the loan from the proceeds
of selling the sukuk assets.

3.4. The Independence of the Special Purpose Vehicle (SPV) from the Sukuk Issuer and
Its Manager
It cannot be claimed that the Special Purpose Vehicle (SPV) is independent from the sukuk

issuer or its manager, because it is the issuer who establishes the SPV, controls its operations,
and retains the exclusive authority to manage or dissolve it at will. The fact that the SPV is a
separate legal entity from its parent entity holds no significant weight from a Shariah
perspective in this context. Just as is the case with a subsidiary company wholly owned by a
parent company or with sister companies, the owner is the same in Shariah consideration, and
similarly the SPV is treated with its founder as one legal party.

Accordingly, it is not valid to consider the Islamic Development Bank, in its guarantee of the
nominal value of the sukuk under study, as an independent party separate from the sukuk
issuer—namely, the SPV. Although the SPV may legally be a separate legal entity from the issuer,
it is in fact subordinate to it, acts on its behalf, and serves its interests.

Conclusion
This study has examined the Bank of England’s Alternative Liquidity Facility (ALF) as a sukuk-

based liquidity tool designed for Islamic banks within a conventional central-banking
framework. By analysing its contractual structure and operational design in light of classical Figh
principles and contemporary Shariah standards, the study has shown both the institutional
significance of the ALF and the juristic difficulties that continue to surround its present form.

The analysis indicates that ALF is important not only as a practical liquidity instrument, but also
as a case study in Islamic financial engineering within central-banking frameworks. In this
respect, it demonstrates that modern liquidity-support mechanisms may, in principle, be
adapted for Islamic institutions without simply reproducing conventional interest-based forms.
At the same time, the study makes clear that functional equivalence alone is not sufficient for
Shariah legitimacy. What ultimately matters are whether the structure preserves the substantive
requirements of ownership, risk exposure, and liability, rather than reproducing conventional
economic outcomes through formal legal restructuring alone.

From the perspective of Shariah assessment, the principal concerns remain concentrated in the
sukuk investment layer. The most significant of these relate to capital protection, nominal

29 Jarhi-AbQ Zayd, “Aswaq al-sukik al-islamiyyah wa-kayfiyyat al-irtiqga’ biha”, 283.
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redemption at par, and the effective reduction of genuine investment risk. These are not merely
technical or secondary issues; rather, they affect the substantive legal character of the structure
itself. Likewise, reliance on formal structural devices such as the SPV arrangement does not by
itself remove these concerns where the underlying allocation of ownership, risk, and liability
remains substantively unchanged.

At the same time, not every element of the ALF structure gives rise to the same degree of
concern. The mechanism of early withdrawal may be accommodated within a Shariah
framework insofar as it resembles a form of takharuj and does not involve an ex-ante guarantee
of capital irrespective of actual asset performance. This suggests that certain elements of the
facility may be aligned with accepted Shariah principles, even though the structure as a whole
remains subject to substantial reservations in its present form.

The broader implication of the study, therefore, is that Islamic financial engineering in central
banking is both possible and normatively constrained. The case of ALF shows that the future
development of Islamic liquidity tools depends not merely on regulatory function or legal form,
but on preserving the real nexus between ownership, risk, and return. The facility should
accordingly be regarded as a significant and innovative institutional initiative, but one whose
present configuration continues to raise substantial Shariah concerns.
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