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0z: Bu arastirma, hiille (tahlil) nikdht meselesini dért Siinni mezhep ile Zahiri, Ca‘feri, ibadi
ve Zeydi mezheplerinin fikhi ve usili yaklasimlart cercevesinde mukayeseli olarak
incelemektedir. Soz konusu ihtilaflarin temelinde baslica bazi usili meseleler yer
almaktadir. Bunlarin ilki, niyet ve batini maksatlarin akitler tizerindeki etkisi meselesidir.
Hanefi ve Safil fakihlerin agirhkh goriisiine gore, akitlerin sthhati esas itibariyla zahiri
unsurlara baghdir. Bu sebeple akit meclisinde tahlil sarti agik¢a zikredilmedigi siirece,
taraflarda béyle bir niyet bulunsa dahi yapilan evlilik sahih kabul edilmektedir. Buna
karsilik Mdliki, Hanbeli, ibadi ve Ca‘feri fakihler, tahlil kastint akdin hiikmiinii etkileyen bir
unsur olarak degerlendirmis ve bu kastin varligi hdlinde nikahin gegersiz olacagini
savunmuglardir. ihtilafin bir diger boyutu, muameldt alaninda varid olan nehyin akdin
fesadini gerektirip gerektirmedigi meselesidir. Tartisma ayni zamanda fikhi hilelerin
mesruiyetiyle de yakindan iliskilidir. Zira bir hakk ortadan kaldirmayan veya seri bir
hiikmii hiikiimsiiz birakmayan hilelerin cevazi genel olarak kabul edilmekle birlikte,
harama ulasmay hedefleyen yahut ser‘i hiikiimlerin maksatlarim bertaraf eden hilelerin
mesruiyeti hususunda ciddi ihtilaflar bulunmaktadir. Hiille nikdhi da bu gercevede
degerlendirilen meselelerden biridir.Tartismalarin merkezinde, soz konusu uygulamanin
seriatin maksatlariyla ne dlgiide bagdastigi sorusu yer almaktadir. Ozellikle nikahin
devamhilik ve istikrar amaci, bu konuda ileri siiriilen temel makdsidi gerekgelerden biri
olarak one ¢ikmaktadir. Bu c¢alismada konuya iliskin goriisler ve deliller analitik ve
mukayeseli bir yontemle degerlendirilmistir. Arastirma sonucunda, akit esnasinda lafzi bir
tahlil sarti zikredilmeksizin kurulan nikdhin vaz‘ hiikiim bakimindan sahih oldugu ve
kadinin ilk esine dénebilmesi icin gerekli olan ser‘i hilliyeti sagladigi yoniindeki goriisiin
daha isabetli oldugu sonucuna ulasinustir.

Anabhtar kelimeler: islam Hukuku, Hiille (Tahlil) Nikdhi, Niyet, Makdsid, Hile.

Abstract: This research deals with the issue of legitimizing marriage (Nikah al-Tahlil)
according to the four schools of thought, the Zahiris and The Imami Shia and The Ibadis and
The Zaydis. The disagreement on this issue between the mentioned schools comes from
several matters. First, the effect of intention in transactions, where the Hanafis, Shafi’is, Ibn
Hazm and Zaidis opined that intention does not affect transactions. Therefore, legitimizing
marriage is valid if it is not stipulated in the contract. The Malikis, Hanbalis, Ibadis, and
Ja'faris, on the other hand, considered the effect of the intention in the contract, and said
that the marriage is not valid when there is an intention to legitimize the wife for her ex-
husband. Second, the prohibition in the transactions, whether it invalidates the prohibited
matter. Third, the legal tricks, which is the intention to change a ruling to another by means
that are originally legitimate, and they are divided into three types, some of which are
agreed upon to be permissible, some of which are agreed to be prohibited, and some of which
are disagreed between jurists. Examples of this include legitimizing marriage. The reason
behind the disagreement stems from whether the issue is aligned with Sharia objectives. Each
school has proven what they opined with a set of evidence. The researcher utilized the
comparative analytical method. The research concluded that if the legitimizing was not
stipulated in the contract, the marriage is valid, and the woman is permitted to remarry her
ex-husband.

Keywords: Jurisprudence, legitimizing marriage, intention, objectives, trick.
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