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Abstract

This article argues that a structural gap exists between the
theoretical ideals and the practical applications of human rights
discourse. The problem of the research is the scrutiny of the
ontological void and epistemological rupture caused by the
modern paradigm, which isolates the intellect from its
metaphysical roots and severes its connection with the
transcendent, and the identification of the possibilities that the
Islamic intellectual tradition can offer in the rectification of this
crisis. Inductive and analytical methods have been followed in the
study. In this framework, the philosophical components of modern
discourse have been scrutinized, and the constitutive potential of
the concepts of primordial nature and ontological-legal personhood
"adamiyyah", which serve as objective grounds for rights, has been
analyzed. In the context of the critique of the Western-centric
human rights discourse, the conceptual hegemony inherent in the
claim of universality is deconstructed, and a philosophical and legal
critique is presented against the understanding that positions man
as an absolute lawgiver detached from transcendent references,
thereby rendering him both the source and the basis of legitimacy
of rights. In the study, in order to transcend the individualistic
theory of rights put forth by the individual-centric liberal
understanding abstracted from transcendent references, a model of
responsible freedom is proposed, which defines freedom not as a
realm of unlimited arbitrariness, but as a moral authority bound by
the consciousness of divine trust “Amanah”. The study has revealed
that the ideal human rights discourse can be reached not by merely
comparing Islamic legal thought with modern achievements, but
rather through an inclusive humanitarian vision that transcends
Western-centrism. This process necessitates a dialogue centered on
Islamic experience and the adoption of the objectives of the Shari‘a
as the basis in the definition of human benefit. Thus, a universal,
consistent, and inclusive discourse of rights can be constructed.

Keywords: Islamic Law, Human Rights, Universality, Maqasid al-
Shari‘ah, Western-centrism.
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Atf

Oz

Bu makale, insan haklar1 soyleminin teorik idealleri ile pratik
uygulamalar1 arasinda yapisal bir bosluk bulundugunu
savunmaktadir. Arastirmanin problemi, modern paradigmanin
akli metafizik koklerinden soyutlayip askin olanla irtibatini
keserek meydana getirdigi ontolojik bosluk ve epistemolojik
kopusun irdelenmesi ile bu krizin 1slahinda Islam diisiince
geleneginin  sunabilecegi tespit
Calismada tiimevarimsal ve analitik yontemler takip
edilmistir. Bu cercevede, modern sodylemin felsefi bilesenleri
irdelenmis ve haklar i¢in nesnel bir zemin tegkil eden "fitrat" ve

imkanlarin edilmesidir.

"ademiyet" kavramlarinin kurucu potansiyeli analiz edilmistir.
Bat1 merkeziyetci insan haklari sdyleminin tenkidi baglaminda,
evrensellik iddiasmna ickin olan kavramsal hegemonya
¢ozlimlenerek; insani askin referanslardan kopuk mutlak bir yasa
koyucu olarak konumlandiran, bdylece onu haklarin hem
kaynagi hem de mesruiyet dayanagi kilan anlayisa felsefi ve
hukuki bir elestiri sunulur. Calismada, agkin referanslardan
soyutlanan birey merkezli liberal anlayisin ortaya koydugu
ferdiyet¢i hak teorisini asmak adina; Ozgiirliigii smnirsiz bir
keyfilik alan1 degil, ilahi emanet bilinciyle kayith ahlaki bir yetki
olarak tanimlayan "sorumlu 6zgiirliik" modeli onerilir. Calisma,
ideal insan haklari sdylemine salt Islam hukuk diisiincesi ile
modern kazanimlar1 kiyaslayarak degil;
merkezciligini asan kapsayici bir insani vizyonla ulasilabilecegini
ortaya koymustur. Bu siireg, Islami tecriibe eksenli diyalogu ve
insani yarar taniminda Makasidii’s-Serfamin esas alinmasini
zorunlu kilar. Boylece evrensel, tutarli ve kapsayici bir hak
sOylemi inga edilebilir.

aksine Bat1

Anahtar Kelimeler: Islam Hukuku, insan Haklari, Evrensellik,
Makasidii’s-Serla, Bat1 Merkezcilik.
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Introduction

The existing academic literature on the relationship between Islam and human rights is generally
trapped within the dichotomy of compliance with modern legal norms and irreconcilable conflict. In
these studies, the concept of right is frequently discussed within the epistemological boundaries of the
secular-liberal paradigm; this situation, in turn, overshadows the ontological depth and structural
distinctiveness of Islamic law's unique conception of rights. Aiming to fill this methodological and
theoretical gap in the literature, this article elevates the concept of right beyond being a mere legal status
and reconstructs it as an ontological necessity and a divine trust from the perspective of ontological-
legal personhood “Adamiyyah”. The fundamental element that necessitates this study is to demonstrate
the authenticity of the existential balance model in Islamic law against the absolute ownership claim of
the liberal paradigm. Concretized through various examples throughout the text, this approach aims to
offer an alternative and deep-rooted perspective to the current global human rights crisis by shifting
rights debates from a conflictual ground to the axis of moral responsibility.

The roots of this contemporary crisis addressed by the article lie in the structural problems in the
way human rights are constructed on an international plane. The concept of human rights, whose roots
trace back to Ancient Greece and which eventually crystallized into binding legal rules,! has today
become the primary benchmark for the legitimacy of both national and international authorities.? At the
core of this power lies the Kantian liberal approach, which, predicated on the autonomy of reason,?
reconstructs the individual as an abstract and equal subject, divested of all cultural affiliations.*
According to the principle of universality born from this abstraction, rights are not privileges bestowed
by an authority, but rather inherent and inalienable human values.>

However, a profound contradiction exists between the moral ideals of philosophy and the
pragmatic operation of contemporary law.¢ The detachment of the definitions of rights from ethical
values, transforming them into instruments of political and economic power, fuels debates that the
claim to universality is, in fact, an implicit cultural standardization.” As a consequence of this structural
shift—which limits the capacity of reason to generate universal values and reduces it to a mere
instrument of the existing order —even the idea of universality, having gained momentum with the 1948
Declaration, is heavily criticized today on the grounds that it fails to produce a common definition of
human dignity and merely imposes the perspective of a specific geography.®

1 Mustafa Yayla, Islam Hukukunda Insan Haklar: ve Esitlik (istanbul: Marmara Universitesi, PhD Thesis, 1994), 12-13; Yunus Ak,
Islam Hukuk Tarihinde Insan Haklar: (Konya: Necmettin Erbakan Universitesi, PhD Thesis, 2024), 146; Aslan Gundiiz, ‘Insan
Haklart', Tiirkiye Diyanet Vakfi Islim Ansiklopedisi (Istanbul: TDV Yayinlari, 2000), 22/324.

2 Recep Ardogan, ‘Sekiilarizm, islam ve insan Haklarv, insan Haklari ve Din, 2010, 325; Giindiiz, ‘insan Haklarr’, 22/325.

3 Western thought is not perceived herein as a monolithic entity; the ontological distinction between conceptions grounded in
a transcendent source and modern approaches centering on human reason is fully acknowledged. However, the dominant
voice and constitutive logic of the contemporary universal human rights discourse are predicated upon the Kantian-Liberal
paradigm and Legal Positivism. Consequently, the critique presented herein is directed not at the Western heritage in its
entirety, but specifically at this hegemonic liberal discourse, which monopolizes the claim to universality by reducing law to
a secular autonomy. Immanuel Kant, Nakdii'l- ‘akli’l- ‘ameli, trans. Ganim Hana (Beirut: el-Munazzamatii’l-*Arabiyye li'n-
nehda, 2008), 66.

4  Kant, Nakdii'l- ‘akli’l- ‘ameli, 66, 121, 193; Immanuel Kant, Ta sisii mitafizikya’l-ahlak, trans. Abdu’l-Gaffar Mekkavi (Cairo: el-
Hey’etii’l-Misriyyetii'l-‘amme 1i’l-kitab, 1980), 107; Muhammed el-MezGug], ed-Din fi hudidi’l- ‘akl et-tenvirii’'n-nakis (Beirut:
Darii’s-saki, 2007), 44—45.

5 Abdulgani Bozkurt, ‘Berdal Aral, “Liberating” Human Rights and the Islamic World and Human Rights’, insan ve Toplum
15/4 (2025), 240; Said Dogrul, Insan Haklarinda Evrensellik Soylemi (istanbul: Istanbul Universitesi, Master’s Thesis, 2017), 27.

6 Hayrettin Kurt, ‘Islam, Justice and Prejudice: Rethinking the European Court of Human Rights’ Approach to Religious
Symbols’, Adalet Dergisi 74 (2025), 165, 179; Mustafa Giindiiz, ‘Kiiltiir ve Medeniyet Baglaminda Bati Merkezci Egitim ve
Elestirisi’, Insan ve Toplum 3/6 (2013), 238, 241.

7 ‘Abdullahi Ahmad an-Na‘im, ‘The Spirit of Laws Is Not Universal: Alternatives to the Enforcement Paradigm for Human
Rights’, Tilburg Law Review 21/2 (2016), 259; Mustafa Oztiirk, ‘Kur’an’da Kar1-Koca Haklarr’, Kur'dn ve Siinnete Gire Temel Insan
Haklar: (istanbul, 2014), 222.

8 Ayhan Ak, ‘Insan Haklar1 Diplomasisinin Islam Devletler Hukuku Perspektifiyle Analizi’, llahiyat Tetkikleri Dergisi 50 (2018),
164-166.
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Legal positivism and instrumental reason may vary over time by their very nature; in contrast,
the Islamic maqasid thought offers a stable and objective framework that derives its foundation from
universal principles “al-kulliyyat”.® According to this approach, which focuses on the universality of the
primordial nature “fitrah” by transcending approaches that center only on the individual;*® rights and
human dignity are not constructs of subsequently produced social contracts. On the contrary, these are
innate realities placed into human nature by the Creator.! Therefore, the protection of rights is not a
situational preference, but a universal obligation directed toward preserving the existential balance of
humanity.1?

The concept of right is not merely a rational deduction; it is an inseparable synthesis of revelation
and sapiential reason.® This epistemological integration transforms the right into a universal system of
values that protects the primordial nature and ensures justice. On this axis, revelation defines
responsibility through spiritual purification and civilizational construction.* Ultimately, this
perspective rescues the right from being a tool of conflict produced by the individualist paradigm and
reconstructs it as the moral practice of a divine trust.1

In the Islamic intellectual tradition, the human being is a legally responsible subject whose rights
are based on ontological and functional competence.!” The ontological-legal personhood “adamiyyah”,
which is the foundation of this competence, is accepted in jurisprudence as the sole condition for legal
capacity.’® This principle anchors rights to the fixed essence of the human being by making them
independent of changing social and doctrinal statuses, thereby radically excluding all forms of
discrimination.!® Indeed, Abu Hanifa’s definition of jurisprudence as "the soul’s knowledge of what is for it
and what is against it"? summarizes this universal balance between right and responsibility.

9 Biigra Giilsah Akbaba, ‘Access to Justice and Human Rights: A Comparative Study of Islamic Jurisprudence and Secular Legal
Systems’, Insan ve Toplum 15/2 (4 June 2025), 172; Miinteha Masaly, ‘Insan Haklar Belgelerine Yonelik Cagdas Yaklasimlar’,
Bilimname 2/5 (February 2004), 120.

10 Muhammed et-Tahir ibn ‘Astr, Makasidii’s-seri ‘uti'l—fslﬁmiyye (Qatar: Vizaretii'l-evkaf ve’@-@u’fmi’l-islémiyye, 2004), 2/123-
126; Muhammed et-Tahir Ibn ‘Asir, et-Tahrir ve't-tenvir: Tahrir (Tunus: ed-Darii’t-Tunisiyye li'n-nesr, 1984), 2/303, 19/137,
25/137, 30/388.

11 Fethi Hasan Melkavi, el—Fikrii't—terbeviyyii’l—islﬁmiyyii’l—mu ‘aswr: Mefahimiihii ve mesadiruhii ve hasa’isuhii ve siibiilii islahihi
(Urdfm: el-Me ‘hedii’l-‘alemi 1i’1-fikri’l-islami, 2020), 15-16, 298, 609; Recep Sentiirk, ‘Insan Haklart’, Tiirkiye Diyanet Vakfi Islém
Ansiklopedisi (istanbul: TDV Yaylari, 2000), 22/327-328; Fatih Orhan, Islam Ceza Hukukunda Irtidat ve Temel Insan Haklar:
Baglamuinda Degerlendirilmesi (Adana: Cukurova Universitesi, Doktora Tezi, 2014), 191.

12 ‘Allal el-Fasi, Makasidii’s-seri ‘ati’l-Islamiyye ve mekarimiiha (Beirut: Darirl-garbi’l-Islami, 1993), 68; Ertugrul Boynukalin,
‘Makasidii’s-Seria’, Tiirkiye Diyanet Vakfi Islim Ansiklopedisi (Ankara: TDV Yaymlari, 2003), 27/424.

13 Melkavi, Al-Fikr al-Tarbawi al-Islami al-Mu’asir, 298, 609, 15-16; Fethi Hasan Melkavi, Ru 'yetii’l- ‘Glem: Hudir ve mumerasat fi'l-
fikr ve’l-‘ilm ve’t-ta lim (Jordan: el-Me‘hedii’l-'alemi 1i’1-fikri’1-Islami, 2021), 12,110, 254; Fethi Hasan Melkavi, Muhtasaru
Kitabi'l-bina’i’l-fikri (Jordan: el-Me ‘hedii’l-‘alemi 1i’1-fikri’l-Islami, 2016), 20; Fethi Hasan Melkavi, Menziimetii’l-kiyemi’l-
makasidiyye ve tecelliyatiihe’t-terbeviyye (Jordan: el-Me ‘hedii’l-‘alemi Ii'l-fikri’l-Islami, 2020), 217; Hasan Onat, ‘Islam’in insan
Anlayis1 ve insan Haklarr’, Insani Degerler ve Insan Haklart Sempozyumu, 2015, 61; Ardogan, ‘Sekiilarizm, islam ve insan
Haklar1’, 345.

14 Melkavi, Menziimetii’l-kiyemi’l-makasidiyye ve tecelliyatiihe't-terbeviyye, 109, 141, 159, 191; Melkavi, Al-Fikr al-Tarbawi al-Islami
al-Mu'asir, 337.

15 Muhammed Muhammed Hamid, ‘"Human Rights and Religion: Islam in Perspective’, Lectio Socialis 5/1 (2021), 29.

16 Muhammed ‘Imare, El-Islam ve Hukiiku’'l-Insan (Cairo: ‘Alemii’l-ma ‘rife, 1985), 15; Recep Sentiirk, “‘Medeniyetler Sosyolojisi:
ibn Haldun"un Umran Kurami Agisindan Medeniyetler Arast Iliskilerin Gelecegi’, Gegmisten Gelecege Ibn Haldun Sempozyumu
(1star1bu1: iSAM Yayinlari, 2006), 270.

17 Abdiilvehhab Hallaf, lmii Usili'l-Fikh ve Huldsatii Tarihi’t-Tesri‘ (Cairo: Darii’I-fikri’l- Arabi, 1996), 128-129; Hasan Hacak,
‘Islam Hukukunda Kisi ve Kisilik (Zimmet) Kavramr’, Marmara Universitesi Ilahiyat Fakiiltesi Dergisi 65 (2023), 25-26.

18 Recep Sentiirk, ‘Adamiyyah and ‘Ismah: The Contested Relationship Between Humanity and Human Rights in Classical
Islamic Law’, Isldm Aragtirmalar: Dergisi 8 (2002), 45, 47, 55; Ebii Zeyd ‘Ubeydullah b. ‘Omer ed-Debbusi, Tekvimii'l-edille fi
usali’l-fikh (Beirut: Darii’l-kiitiibi’l-‘ilmiyye, 2001), 417; Masali, ‘Insan Haklar1 Belgelerine Yonelik Cagdas Yaklagimlar’, 116.

19 Ahmet Baglioglu, ‘“Temel Hak ve Ozgiirliikler Baglaminda Mezhepsel Cogulculuk’, Firat Universitesi [lahiyat Fakiiltesi Dergisi
15/1 (30 June 2010), 154-155.

20 “Ma‘rifetii’'n-nefsi ma leha ve ma ‘aleyha” Zeyni'd-din b. Ibrahim ibn ibn Niiceym, el-Bahrii'r-rd’ik serhu Kenzi'd-deka’ik
(Darir'l-kitabi’l-islami, 1740), 8/1/6; Muhammed Emin ibn Abidin, Hagiyetii Reddi’l-muhtar ‘ald ed-Diirri’l-muhtar: Serhu
Tenviri'l-ebsar (Cairo: Darii'l-fikr, 1966), 6/1/61; Bedrii’d-din al-Ayni, Minhatii’s-siilitk fi serhi Tuhfeti’l-miiliik (Katar: Vezaretii'l-
evkaf ve’s-sii Gini’l-Islamiyye, 2007), 30.
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Consequently, in the Islamic conception, rights are not a commodity that the individual can consume at
will through arbitrary volition, but a divine grace and a trust that must be meticulously preserved.?!

In the context of balancing individual freedom and societal well-being, while the liberal model
sanctifies property as an absolute privilege; 2 Islamic jurisprudence considers it a trust that embodies
moral flexibility, in the words of Badr Muhammad Aldrees.? This approach, which confirms that property
essentially includes a share for society through regulations such as Zekat and Waqfs, 2* purifies the
exercise of rights from the passion of selfish accumulation?® and removes it from mere individual
discretion, incorporating it into the framework of Magasid al-Shari ‘ah.?

Thus, ownership transforms into a collective responsibility aimed at constructing the earth in
accordance with the pleasure of its true Owner. 27 This principled foundation, contrary to the West's
approach based solely on bodily autonomy, strikingly materializes in the "Dialectic of Breastfeeding."?
In accordance with the principles of the removal of harm and that the prevention of harm takes
precedence over the acquisition of benefits; the moment when the mother's milk becomes the sole option
for the infant's life “ta ‘ayyun”, the right to property evolves into a specific obligation “el-Vacibii'l- ‘ayni”
for the purpose of the preservation of the self. Just as property rights are restricted during public crises,
in the face of another's existential danger, the claim of individual ownership gives way to a mandatory
"trustee" identity and collective revival.??

1. Kantian Liberalism and Ontological Autonomy
1.1. Critique of Kantian Moral Autonomy

The modern doctrine of human rights, deriving its foundation from Kant’s principle of rational
autonomy, isolates reason from transcendent references and elevates it to the position of the sole
legislator of truth.® Reason, having transformed into the sole source of legitimacy with the
Enlightenment motto “Sapere Aude!”, has severed the concept of right from its metaphysical and divine
roots,3! confining it to a strictly positivist and anthropocentric field.?? This situation, which reduces the
ontological ground of the right to the variable constructs of the autonomous will and historical
relativity, constitutes the fundamental crisis of modern thought when examined through the
perspective of the integration of knowledge; because this ontological rupture has abstracted reason from
revelation, deprived truth of its objective existential ground, and condemned it to the variability of the
individual will. As a matter of fact, with the Kantian understanding of autonomy abstracting man from

21 Ali Bardakoglu, ‘Hak (Fikih', Tiirkiye Diyanet Vakfi Islim Ansiklopedisi (Istanbul: TDV Yayinlari, 1997), 15/141-142.

22 Sentiirk, ’Adamiyyah and ‘Ismah’, 54.

23 Badr Muhammad Aldrees, ‘Moral Flexibility in View of Islam and the West: Rules and Regulations Related to Moral
Flexibility as Part of Preaching of Islam (Islamic Da'wah)’, Journal of Sharia and Islamic Studies 40/142 (December 2025), 30, 78.

24 Nedim Oz, ‘islam Dininde Ibadetlerin Sosyal Boyutu’, Miitefekkir 8/15 (15 June 2021), 231.

25 Oz, ‘islam Dininde ibadetlerin Sosyal Boyutu’, 233.

26 isa Atci, ‘Islam Hukukunda Kadinlara Tarmnan Muafiyetler: Hac Ornegi’, Miitefekkir 11/22 (2024), 609.

2 Muhammed Hamid, ‘"Human Rights and Religion’, 31; Akbaba, ‘Access to Justice and Human Rights’, 172.

28 The expression ‘My Body, My Choice,” which constitutes the fundamental motto of the principle of ‘absolute bodily
autonomy’ within liberal feminist discourse, rests upon the assumption that the human being is the sole ‘proprietor’ of their
own body. This approach represents an absolutely individualistic stance that rejects any form of external intervention or
compulsory obligation directed at the body. In this study, this concept has been employed as an opposing pole (antithesis) to
be refuted by the principle within Islamic jurisprudence stating that the right to life takes precedence over bodily ownership.
For the fundamental parameters of the change; Ahmet Yaman, ‘Fikhin Sosyolojik Yiiriirliigii Baglaminda Fetvada Degisim’,
Diyanet [lmi Dergi 2 (2014), 17-18.

2 Ahm Ershad Uddin, ‘Human Rights of Minorities in Islam: From the Perspective of Iraq’, Journal of llahiyat Researches 57 (30
June 2022), 61; Ibrahim Kafi Dénmez, ‘Maslahat’, Tiirkiye Diyanet Vakfi Islam Ansiklopedisi (Ankara: TDV Yayinlari, 2003), 28/85;
Yaman, ‘Fikhin Sosyolojik Yiiriirliigii Baglaminda Fetvada Degisim’, 17-18; Selim Karakas, ‘Ma‘ayir Al-Ta‘assuf Wa-
Tatbiqatuha Fi al-Huqugq al-Irtifaqiyya: Dirasa Muqarana Bayna al-Tasy-Ri‘ al-Islami Wa-al-Qaniin al-Madani al-Urdunt’,
Siileyman Demirel Universitesi Ilahiyat Fakiiltesi Dergisi 54 (2025), 45-46.

30 Kant, Nakdii'l- ‘akli’l- ‘ameli, 121, 193; Kant, Ta 'sis mitifiziqyad, 107.

3t Miimtaz Levent Akkol, ‘Jiirgen Habermas'in fletisimsel Eylem Kurami ve Kamusal Alan Kavramimn Analizi’, Pamukkale
Universitesi Sosyal Bilimler Enstitiisii Dergisi 37 (2019), 172.

% Birgiil Imece, Insan Haklar: Evrensel Bildirgesi ile Ekonomik, Sosyal Ve Kiiltiirel Haklar Sozlegmesi'ndeki ‘Insan Idesi’ Anlayiglarinin
Karsilastirmali Analizi (Mersin: Mersin Universitesi, Master’s Thesis, 2019), 27.
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the divine covenant, the consciousness of trust and liability in Islamic thought has weakened, rights
have ceased to be a badge of responsibility, and consequently, reason, losing its sapiential character, has
been reduced to an instrumental reason that functions as a secular tool of power rather than a guide
leading to truth.%

This instrumentalization of reason affects not only the legal ground but also the epistemological
relationship man establishes with the universe. It imprisons man within a single-dimensional rationality
and renders him unable to perceive the epistemological harmony between different sources of
knowledge.?* For example, in natural events such as drought, technical intervention and metaphysical
meaning-making (such as the prayer for rain) are presented as rivals to one another; whereas, within
the framework of the integration of knowledge, there is no necessary contradiction between resorting
to causes “asbab” and turning towards divine grace. The real problem is that modernity positions nature
merely as a field of technical operation and reason as a tool of domination that liquidates the spiritual
realm. However, in Islamic thought, primordial responsibility necessitates that the individual use
rational data at the highest level while reading nature as a divine sign and acting within a holistic
conception of existence.

The establishment of reason as the absolute authority, taking the place of primordial nature in
modern legislative processes, while promising rationality, has over time detached from the dimensions
of wisdom “hikma” and value, lost its sapiential quality, and assumed an instrumental structure.
Notwithstanding post-secular trends, this institutional reason, severed from transcendent references,
has fallen under the domination of strategic power centers instead of constructing universal justice.3
This deviation has stripped human rights of their status as a moral ideal, turning them into a
Machiavellian lever for Eurocentric power balances, thereby creating an ontological void and a crisis of
legitimacy at the foundation of secular legislation.? Ultimately, even supreme judicial institutions such
as the ECHR have become sensitive to political pressures rather than objective legal norms.%

In order to overcome this crisis of legitimacy, the paradigm of amana advocates that morality
must filter reason like a sieve with a consciousness of transcendent responsibility.’® Analyzing the
ontological deficits imposed by the liberal paradigm,® Islamic civilization defines rights through a
profound model rising on the foundation of fitra and responsible freedom. While modernity, by
breaking away from the wisdom of revelation, has lost the objective distinction between good and evil
and become imprisoned in a fragmented understanding of morality; the Islamic tradition rescues rights
from the shallowness of instrumental reason. It reconfigures them on a global plane of primordial
nature as an ontological constancy originating from the Divine Will.# The recourse of right to a divine
source, in this manner, elevates it beyond being a simple entitlement to the level of an amana that must
be protected, and transforms the individual's sphere of disposal into an area of responsibility limited
by Divine Pleasure. Furthermore, the evaluation of rights within the scope of public rights provides a
strong conscientious self-control by regarding a violation not merely as a legal flaw but as a neglect of
a debt of servitude directed towards the public interest. At the center of this entire conception, the

3 Melkavi, Menzimetii'l-kiyemi’l-makasidiyye ve tecelliyatiihe’t-terbeviyye, 217; Melkavi, Ru yetii’l- ‘dlem: Hudiir ve mumerasat fi’l-fikr
ve’l-ilm ve't-ta 1im, 110, 254; Melkavi, Al-Fikr al-Tarbawi al-Islami al-Muasir, 298, 609.

3 Yusuf Sahin - Osman Zahid Cif¢i, “The Holism of Morality in Taha Abdurrahman’s Work’, Miitefekkir 11/22 (15 December
2024), 430.

35 Rasid al-Ganndsi, al-Hurriyyat al-‘Amma fi al-Dawla al-Islamiyya (Beirut: Markaz Dirasat al-Wahda al-‘ Arabiyya, 1993), 23.

3% Ali Ulusoy, ‘Avrupa Insan Haklar1 Mahkemesi'nin Universitelerde Tiirban Yasagma iliskin Kararlar1 Uzerine Notlar’, Ankara
Universitesi Hukuk Fakiiltesi Dergisi 53/4 (2004), 127.

% Owing to its methodological rigor and nuanced critiques, this study stands as one of the most significant works in the field.
Itis highly recommended that those seeking to conduct further research on the subject consult this article. Kurt, “Islam, Justice
and Prejudice”, 152, 160, 174, 178.

3% Taha Abd al-Rahman, al- ‘Amal al-Dini wa-Tajdid al- ‘Aql (Morocco: al-Markaz al-Saqaft al-‘Arabi, 1997), 27.

% Ahlam B ‘allag, ‘Tafkik al-Markaziyya al-Garbiyya fi Kitabat Idward Sa‘id’, Majallat Jil al-Dirasat al-Adabiyah wa-al-Fikriyah
23 (2016), 134.

4 Ahmet Yaman, ‘Islam Hukukunda Devletleraras: fliskilerin Temel Niteligi: Miisliimanlarin Tarih Tecriibeleri ve Doktriner
Tartismalar Baglaminda Bir Degerlendirme’, ILAM Aragtirma Dergisi 11/1 (1997), 33.
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human stands as a responsible subject who assumes the duty of prospering the earth and establishing
justice by harmonizing reason, experience, and revelation.*

Although the modern doctrine of rights is presented today as a universal moral and legal meta-
language, the ontological ground on which this discourse rests faces a serious legitimacy crisis. The
metaphor of root and fruit developed by Prof. Dr. Ahmad al-Raysiini strikingly reveals the unbreakable
bond between the concrete outputs of a value system and the intellectual foundations that sustain these
outputs. In this analogy, legal gains such as the right to life, property, and freedom of expression
represent the fruit, while the unshakable metaphysical and moral principles that sustain these gains
represent the root of the tree. The Western-centric theory of rights has, in the historical process, severed
this root from transcendent references and reduced it to the variable human will, social contracts, or
conjunctural political compromises. However, just as a fruit separated from its root cannot maintain its
freshness, rights deprived of a solid ontological basis are condemned to lose their objective
ground unless re-grafted to their original source; otherwise, they undergo an erosion of meaning over
time.#2

In the Islamic tradition of thought, the concept of right is situated beyond the reactive acquisition
found in modern doctrines, as an integral part of a constitutive system of objectives and creed. In this
perspective, the primary priority is given not to the formal preservation of rights in the position of fruit,
but to the root of the tree, namely the primordial nature of man;** for as Abd al-Wahhab al-Masir1
accurately noted, while the modern secularization process purified man from the sacred, it placed him
under the yoke of transient commodities such as fashion, the market order, and the passion for
consumption, and the promise of liberation resulted in an alienation where the individual is objectified.
In Islamic law, a right is not merely an individual claim or a sphere of authority; it is a ground of divine
trustand responsibility that enables human beings to fulfill their purpose of existence in their capacity
as vicegerents. This approach moves the concept of right beyond being a dry legal text and anchors it
to an unshakeable metaphysical foundation that protects the individual from objectification.*

1.2. Critique of the Ontology of Human Rights

While the modern understanding of rights defines human rights as a realm of consensus centered
around Enlightenment thought and social contracts,* the Islamic intellectual tradition grounds these
rights in spiritual foundations arising from innate rights and the primordial covenant. In this
perspective, human beings acquire their rights not through any effort or merit, but solely by virtue of
being human;* indeed, these rights are inviolable realities that derive their source from the divine will,#
stand above human will, and are a necessity of justice.

This metaphysical foundation acquires a concrete status in legal philosophy through the concept
of capacity for acquisition “ahliyyat al-wujib”; thereby, the attribute of being a rights-holder is detached
from rational capacity or biological maturity and is directly tied to existence itself. In this approach,
rights are not mere possessions to be used at the individual's discretion, but rather divine trusts that
must be protected. Consequently, respecting the rights of others is not merely a social duty, but a
requirement of the spiritual responsibility to preserve this trust.4

4 Sentiirk, ’Adamiyyah and ‘Ismah’, 47.

4 Ahmad al-Raystini, ‘Insaniyyat al-Insan Qabla Huqiq al-Insan’ (Accessed 5 January 2026) https://raissouni.com/704.

4 Mohammad Hashim Kamali, Freedom, Equality and Justice in Islam (Islamic Texts Society, no date), 20.

4 “Abd al-Wahhab al-Masiri, al- ‘Alam min Manziir Garbi (Cairo: Dar al-Hilal, 2001), 10.

4 Jamil Qasim, al-Muhtalif wa-al-mu’talif (Damascus: Mansurat al-An, 2001), 145.

46 Recep Sentiirk, ‘Farkli Diinya Medeniyetlerinde Insan Haklari: Insan Haklar1 Bildirgelerine Dayali Karsilagtirmali Bir
Inceleme’, Kur'én ve Siinnete Gire Temel Insan Haklar: (Ilmi Toplant1), 2014, 24.

47 Arif Atalay, ‘Islam Ceza Hukuku Acisindan Insan Haklar: ve Siddet’, Islam Hukuku Arastirmalar: Dergisi 28 (30 October 2016),
36.

48 Hacak, ‘The Concept of Person and Legal Personality’, 30; Magali, ‘Insan Haklar Belgelerine Yonelik Cagdas Yaklagimlar’,
123.

miitefekkir /Aksaray Universitesi ilahiyat Fakiiltesi Dergisi 13/25 (2026) 42-58



Mustafa Sami GULEL & Abdallah ibrahim ZAID ALKILANTI - 149

Primordial nature, which lies at the core of this sense of responsibility, establishes the universal
foundation of law, transforming rights from temporary privileges into inviolable necessities;*
meanwhile, this holistic approach, which carries rights beyond narrow political boundaries, places
human dignity upon an unshakable foundation.®® Thus, rights transcend being mere legal regulations
and evolve into a higher purpose that serves the ultimate goals of cultivating the earth and attaining
spiritual purification.

In the Islamic intellectual tradition, human dignity is not based on any external condition or social
status; it rests directly on the virtue of being human, namely the principle of inviolability by virtue of
humanity “ ‘isma bi-al-ddamiyya”. In this context, the protection of rights is not merely a legal rule, but a
metaphysical responsibility and the highest form of social worship.5? For in the Islamic perspective, the
human being is far more than a passive subject demanding rights; they are a divine addressee entrusted
with cultivating the earth with justice. Naturally, the concept of rights—an inviolable value at the level
of absolute necessities “daririyyat” —is a foundational doctrine built upon the principles of the divine
unity, justice, and gnosis.>

This philosophical ground is the main reason why rights in the Islamic world did not emerge
with a chronology similar to that in the West;5* because the deep ontological crises and sharp class
conflicts that shaped the West were not experienced in this social structure.” In contrast, the modern
Western discourse on human rights, presented today as a universal set of values, is fundamentally a
pragmatic response to the bloody conflicts of authority that Europe underwent. The process extending
from the Magna Carta to the French Revolution is less a discovery of abstract human dignity and more
a political power struggle waged by rising classes against the domination of the monarchy and the
church.%

It is this profound historical and philosophical divergence that has directly shaped the meaning
the two civilizations attribute to rights. The West's authority-centric historical experience has
transformed the concept of rights into a shield with which the individual defends themselves against
the outside world.5” Although this shield is essential for curbing tyranny in the modern world, reducing
rights merely to a defensive tool confines the human being to a lonely fortress in a state of constant
vigilance. The Islamic conception, however, offers a much more aesthetic synthesis that transcends this
protection: A right is an elegant necklace worn with honor, symbolizing the individual's dignity and
moral identity. Yet, this aesthetic stance does not imply passivity; the moment the trust is violated, that
necklace transforms into a shield that yields no passage to oppression. This perspective elevates the
individual to a virtuous, responsible realm of freedom whose boundaries are drawn by morality.

Framed by moral responsibility, this conception of rights appears as a fundamental criterion
limiting state authority in classical Islamic texts long before modern constitutional declarations. For
instance, in his Kitab al-Haraj, Ebii Yusuf positions rights as a legal barricade against the arbitrariness of
public authority, emphasizing that interventions in property can only be based on established and
known “thabit and ma’ruf’ rights, and that anything otherwise would constitute tyranny. This legal
barricade transforms into an all-encompassing administrative ethics in el-fmam Zeyne'l-

9 ibn ‘Agﬁr, Makasidii’s-seri ‘ati’l—isldmiyye, 123-126; ibn ‘A§1’1r, et-Tahrir ve’t-tenvir: Tahrir, 30/388.

50 Melkavi, Menziimetii’l-kiyemi’l-makasidiyye ve tecelliyatiihe’t-terbeviyye, 217.

51 Mustafa Hassan al-Nasgsar, ‘Al-Markaziyya al-Garbiyya: Nas'atuha al-Tarihiyya Wa-Halfiyyatuha al-Aydiyilgjiyya: Ru’ya
Intiqadiyya’, Majallat Al-Istigrab 8/29 (2023), 165-166.

52 Ak, Islam Hukuk Tarihinde Insan Haklari, 146.

% Murat Simsek, “Islam’da insan Haklarmn Teorik Zemini Var Midwr?”, I. Uluslarast Insan Haklar: Sempozyumu (Istanbul:
TIHEK, 2018), 707.

5 Mashood A. Baderin, International Human Rights and Islamic Law (Oxford: Oxford University Press, Incorporated, 2003).

5 Sentiirk, ‘Insan Haklarr, 22/329.

5 Ibrahim Shams al-Din - Ibrahim ‘Abd Allah, ‘Al-Markaziyya al-Garbiyya: Isykaliyyat al-Takawwun Wa-al-Tamarkuz’
12/47/48 (2000), 304.

7 ‘Abd Allah Ibrahim, al-Markaziyya al-Garbiyya (Beirut: al-Dar al-‘ Arabiyya, 2010), 451-452.

5% Eba Yasuf Ya‘qub b. Ibrahim b. Habib b. Sa‘d al-Kufi, Kitab al-Hardj (Cairo: Dar al-Salam, 2022), 122.
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‘Abidin's Risalat al-huqiig. The ruler is endowed with compassion, protection, and a wise dignity.%
Justice ceases to be a cold application of the law and becomes a bond of the heart that warmly embraces
the subjects. The primary duty of the state is to protect that necklace of inviolability bestowed upon the
human being and to restrain the impulsive decisions of power. All of this historical reality proves that
the principle of the rule of law, where power is limited by fixed rights, was functionally established in
Islamic jurisprudence centuries before the modern constitutional state.

1.3. Critique of the Epistemology of Human Rights

Although the discourse of human rights in the modern world presents itself as a neutral and
moral meta-language encompassing all of humanity, this claim of universality, when examined closely,
reveals a conceptual domination through which the hegemonic discourse universalizes its own local
legal experience and cultural codes as absolute truth across the entire world. This ontological rupture
between the theoretical brilliance of human rights and their practical instrumentality is the result of an
epistemological imposition hidden behind the rhetoric.®0 This reductionist approach holding discursive
supremacy, by confining human rights to a linear line of progress extending from the Age of
Enlightenment to the present, turns its own local experience into the only universal language. While
this approach centers a liberal individualism that imprisons the human being within a merely secular
will,®! it pushes alternative conceptions of civilization,®* which base the source of right upon a
primordial truth and a transcendent ground fixed by revelation, outside of the system.®

In the present day, human rights, ceasing to be a theoretical ideal, classify civilizations and
societies as "developed," "developing," or "primitive" according to their proximity to liberal values;
through this hierarchical lens, the Western model remains at the center, while others are
positioned outside this framework.% In this context, the discourse of rights functions as a neo-colonial
instrument that constructs the ground for legitimacy of military and economic interventions.®> The
moral legitimacy of the claim of universality is in a serious crisis due to pragmatic selectivity in
practice.®® The violation of absolute equality embodied in the structure of the United Nations Security
Council clearly exhibits a double standard through the paralysis of international mechanisms in the face
of systematic atrocities in regions such as East Turkestan, Iraq, Syria, Palestine, and Yemen. While
armies are mobilized in some regions on the grounds of rights violations, remaining silent about the
tragedies in other regions for the sake of strategic interests undermines the discourse's claim to
universality from its moral foundation.®”

The Kantian abstraction upon which the modern doctrine of rights is based severs the right from
its moral and spiritual content, reducing it to a formal rule.®® At this point, the most fundamental
blockage in the human rights discourse is that the focus has shifted from the human being himself to
the abstract concept of right. When rights are detached from a transcendent source and reduced solely
to human conventions, they turn into tools serving the conjunctural interests of power centers.% Rights

% al-Imam Zayn al-'Abidin, ‘Mu’assasat al-Tmam Zayn al-‘Abidin li-al-buhiis wa-al-dirasat’ (Accessed 5 January 2026)
https://imamzain.org/library/risalat-al-huqoq/the-rights-of-the-subjects/the-right-of-subjects-through-authority.

0 Wael B. Hallaq, The Impossible State: Islam, Politics, and Modernity’s Moral Predicament (New York: Columbia University Press,
2014), 60-64.

61 Siimeyye Demirtas, Cogulculuk Baglaminda Avrupa Insan Haklar: Mahkemesi'nin Din ve Egitim Ile Iigili Kararlart (Istanbul:
Istanbul Universitesi, Doktora Tezi, 2024), 21-24.

6 Haacl Ali Acikgiil, “Islam Igbirligi Teskilati insan Haklar1 Komisyonu'nun insan Haklarinin Gelistirilmesindeki Rolii”, Ankara
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6 Bozkurt, ““Liberating” Human Rights’, 244; Giindiiz, ‘Kiiltiir ve Medeniyet Baglaminda Bat1 Merkezci Egitim ve Elestirisi’,
238; Ak, ‘Insan Haklar1 Diplomasisinin Islam Devletler Hukuku Perspektifiyle Analizi’, 166.

% Ahmad an-Na Im, ‘The Spirit of Laws Is Not Universal’, 260.

% Jasser Auda, Magasid Al-Shariah as Philosophy of Islamic Law: A Systems Approach (London: The International Institute of Islamic
Thought, 2008), 24.

¢ Muhammed Hamid, ‘"Human Rights and Religion’, 29.

0 Muhammad Yahya, Nagd Al- ‘agl al-Mahd (Beirut: Mu’assasat al-intisar al-‘Arabi, 2016), 12.

®  Abdurrahman Eren, ‘Insan Haklari Hukuku Bakimindan fslam Peygamberinin Karikatiiriinin Gizilmesi’, Marmara
Universitesi Hukuk Fakiiltesi Hukuk Arastirmalart Dergisi 21/2 (1 January 2016), 367-368.
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can only be protected in a true sense when they are encompassed by a consciousness of trust and
responsibility. In an order where morality does not supervise the law, legal systems inevitably become
the will of the powerful. Consequently, the modern discourse of rights resembles a tree whose fruit is
focused on while its roots are harmed. Although the current rights appear bright from the outside, since
the spiritual soil and ontological root from which the tree is nourished are neglected, it is not possible
to obtain a new and authentic yield from this source for the benefit of humanity. This formal
understanding of justice, lacking a ground, is doomed to wither over time and become an instrumental
form in the hands of power centers.”0

Although modern human rights discourse is generally grounded in West-centric social contract
theories, Islamic legal thought, through the Hanafi school, carried these rights to a universal plane at a
much earlier period.” The theory at the center of this structure binds inviolability not to external factors
such as belief or citizenship, but directly to the essence of being human. While rights in the West are
seen as the result of a rational contract made with the state, in Islamic law, rights carry an existential
quality based on the eternal covenant at the creation of souls.

As systematized by Ebti Zeyd al-Dabbiisi, the fundamental element that makes the human being
a legal subject is this deep-rooted bond with the Creator. Through this, rights become fixed values
coming with creation, rather than temporary privileges granted by powers. Rights are not concepts
produced by power holders, but trusts that must be protected. Political authority, in turn, is not a body
that distributes rights, but a guarantor institution tasked with protecting the ownership whose
inviolability is registered by an eternal contract. Consolidating rights with such existential firmness has
prevented them from being revoked under pretexts like public interest”? or the survival of the state.”

In Islamic law, the Hanafi school, through the principle of inviolability is by virtue of being
human “al-‘isma bi-al-adamiyya”, binds the inviolability of life, property, and honor solely to being
human.”* This universal understanding of rights, which does not discriminate based on religion, race,
or class, applies to everyone.”> In this context, Dabbusi elevates the concept of legal capacity/liability
“zimma” to the level of legal personality, emphasizing that every human being possesses legal capacity
by birth. This approach, by making inviolability an inseparable part of biological existence, ensured that
children and the mentally ill are also taken under legal protection.”6

At the foundation of the rights granted to the human being lies the fact that he is a creature
endowed with intellect and will, possessing innate dignity and honor. The bestowing of a divine essence
upon the human being in the foundational texts and the assigning of the responsibility to govern the
earth to him constitute the existential ground of rights; because rights are the necessary instruments to
maintain this honorable life. While the understanding holding discursive supremacy bases rights upon
human consensus and human authorities, in Islamic law, rights gain an inviolable and transcendent
quality by resting directly upon divine commands.””

Presenting the established codes that determine the current rights discourse as the only universal
reality carries the danger of ignoring the deep-rooted accumulation of rights of other civilizations.
Furthermore, the interest-based selectivity exhibited in the international arena demonstrates that rights

70 Mahmud al-Naffar, ‘Siyasat Al-Tasyr1' Fi al-Ta‘amul Ma‘a al-Kawaris al-Tabi‘iyya F1 Daw’ Maqasid al-Syari'a Wa-
Qawa'idiha’, Darulfunun llahiyat 35/2 (2024), 473-474.

71 Mehmet Salih Kumas, ‘Postmodern Bir insan Haklar1 Séylemi Olarak Hukuki Cogulculuk ve islam Hukuku Agisindan
Degerlendirilmesi’, insan Haklart ve Din Sempozyumu (Ganakkale: Canakkale 18 Mart Universitesi {lahiyat Fakiiltesi, 2010),
137-138.

72 Ahmad an-Na‘Im, ‘The Spirit of Laws Is Not Universal’, 266.

73 ed-Debbusi, Tekvimii'l-edille fi usiili’l-fikh, 417; Masali, ‘Insan Haklar1 Belgelerine Yonelik Cagdas Yaklasimlar’, 116; Sentiirk,
’Adamiyyah and ‘Ismah’, 45, 47, 55.
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Din (Sempozyum), (2010), 65-66.

75 AK, Islam Hukuk Tarihinde Insan Haklari, 146-147.

76 Hacak, ‘The Concept of Person and Legal Personality’, 37.

77 Jerald D. Gort - ‘Abdullahi Ahmad an-Na‘Im (eds), Human Rights and Religious Values: An Uneasy Relationship? (Leiden Boston:
Brill, 1995), 34-36.

miitefekkir /Aksaray Universitesi ilahiyat Fakiiltesi Dergisi 13/25 (2026) 42-58



1521 Human Rights Between Liberal Individualism and Islamic Maqasid: A Critical Study on Ontology,
Universality, and the Reformation of Reality

have ceased to be an absolute value and have turned into an instrumental tool of cyclical interest in the
hands of sovereign actors.”®

The fact that Islamic legal thought institutionalized the set of universal rights —which the West
could only theorize since the 17th century —as legal norms as early as the 7th and 8th centuries, points
to a deep-rooted heritage and an indisputable historical leadership in this field.” This tradition has
experienced these fundamental rights for centuries as inviolable original rights beyond the disposal of
the political will, rather than mere moral wishes. This perspective, which rescues rights from a narrow
utilitarian ground and carries them to a horizon of supreme legitimacy beyond authority, constitutes an
original proposal with historical depth that promises intellectual richness in contrast to today's selective
rights approaches.8°

2. Maqasid: Purpose and Legitimacy in Rights

Today, the global human rights discourse is experiencing a severe practical deadlock.8! In
overcoming this ontological crisis emerging regarding the source of value of rights, placing the magqasid
perspective at the center offers an opportunity for a functional restoration toward a solution. By
centering the consciousness of a responsible self rather than an isolated liberal self, this method rescues
rights from being static commands; by re-signifying them around rational public interests “maslahah—
which are manifestations of divine mercy—it constructs a dynamic legal ground that transcends
literalist rigidity. Magasid is not merely a philosophical perspective; it is an active methodology that
generates concrete legal norms in novel situations through procedural tools such as analogical
reasoning and independent public interest “maslahah mursalah” .82

Viewed from this dynamic perspective thus constructed, the internal consistency of the legal
system depends on the organic harmony between specific rulings “juz7” and universal principles
“kullt”; because when the law is confined to a purely literal reading, it faces the danger of losing its
capacity to produce justice. The principle of “understanding the specifics in the light of the universals, and
the universals in the light of the specifics,” which is established in legal methodology, serves at this point
as a vital balancing mechanism against potential deviations in the hierarchy of rights.83 When this
holistic approach is combined with the principle that legal norms must be grounded in rationality rather
than mere ritualistic adherence, it transforms human rights from mechanical and static commands into

dynamic values centered on human dignity.84

The protection of these dynamic values is directly related to the existential purpose of the system.
For the ultimate aim of Islamic law is to establish justice, spread mercy, and eliminate corruption.
Indeed, in this tradition, the ontological ground of the law rests on the assumption that divine rules
unexceptionally observe the material and spiritual public interests of individuals, and that the system
entirely reflects justice and mercy.85 In this context, if the exercise of a specific right through a literalist
approach harms social peace or violates a higher public interest, the magasid perspective steps in to
prevent the disruption of the means-ends balance. The resolution of potential conflicts between rights
is achieved through the objective hierarchy of magdsid: essential necessities “dariiriyyit”, needs
“hajiyyat”, and luxuries “tahsiniyyat”. When the exercise of a right threatens core necessities —such as

76 Figlal, “Islami Anlayista Insani Degerler’, 1/258; Onat, “Islam’in insan Anlayis1 ve insan Haklarr, 61.

7 Yusuf Sayin, ‘Insan Haklar1 Evrensel Beyannamesi ve islam’, Islam Hukuku Aragtirmalar Dergisi 26 (2015), 425-426.
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the preservation of religion, life, intellect, lineage, or property —the right in question is repositioned in
a way that aligns with the universal objectives of the system.

The true transformative power of this methodological approach is revealed not merely in
theoretical texts, but in its capacity to resolve crises in the practical field. Should the application of a
specific rule drag justice into oppression and mercy into grievance, the universal principles of the
system immediately step in as a balancing element. The functioning of this mechanism in the
contemporary rights regime is exceedingly clear: when a particular right, such as freedom of expression,
clearly conflicts with social peace, it is not entirely annulled and cast aside; on the contrary, it is
recalibrated in accordance with the goal of universal justice.8¢ The same protective reflex also prevents
international legal procedures from being transformed into a strategic weapon to suffocate peoples'
right to self-determination®” arising from their own identity. Thus, this perspective categorically rejects
externally dictated fundamentalist impositions; instead, it constructs a coherent architecture of rights
that centers on human dignity, cultural authenticity, and the responsibility to cultivate the earth.

This coherent architecture of rights established in the practical field is secured by legal legitimacy
resting not merely on formal compliance, but on the existential purpose of the right. According to this
approach, rights are not ultimate goals; they are instruments instituted to ensure social peace and
support human development. Therefore, what is essential in law is not the outward appearance of the
action, but the universal purpose it serves. Viewed from this perspective, entitlements such as the right
to property and the right to litigation are defined not merely as individual privileges, but as instruments
directed toward realizing supreme values such as the establishment of justice and the cultivation of the
earth.88 Consequently, when a right is diverted from its existential purpose, it immediately loses its
legitimacy.8° Because the legal system does not content itself merely with the outward face of actions; it
supervises the hidden intention and the driving force (motive) in the the background.®® The most
striking historical example of this is the incident of Masjid al-Dirdr: This act, which was seemingly the
legitimate construction of a place of worship, was rendered legally null and void because the true
intention was to sow discord and cause harm to the society. At this point, the question arises: "Who
determines the underlying intention or identifies the social harm?" In the magqdsid framework, this
interpretive and restrictive authority is not left to the arbitrary discretion of political power. Rather, it
is exercised collectively by qualified jurists “mujtahidiin”, independent judicial bodies committed to the
rule of law, and consultation-based “shird” institutions representing the public conscience. This
preventive role of the law, which empowers these legitimate authorities to restrict action when they
detect an intent to harm, eliminates manipulative claims of rights before they even sprout.”!

This preventive role, which prevents the abuse of rights, is also a fundamental criterion in
constructing the balance between the individual and society. Indeed, this balance requires not an
unrestricted freedom, but a model of responsible freedom. In Islamic thought, freedom is not an
arbitrary right; rather, within the framework of moral responsibilities, it is an instrument to establish
the common good and improve the world. The individual is free to seek the truth; however, this right

8 Eren, ‘Insan Haklar1 Hukuku Bakimmdan islam Peygamberinin Karikatiir{intin Cizilmesi’, 360.

8  Ahmad an-Na Im, ‘The Spirit of Laws Is Not Universal’, 256.

8  “Li-anna al-a‘mal al-syar‘iyya laysat maqstida li-anfusiha, wa-innama qusida biha umr ukhar, hiya ma‘aniha, wa-hiya al-
masalih allati syuri‘at min ajliha.” Muhammad Mustafa al-Zuhayli, Al-Wajiz F1 Usiil al-Figh al-Islami: Al-Madkhal - al-Masadir
- al-Hukm al-Syar 7 (Damascus: Dar al-Khayr, 2006), 1/108; Ahmad al-Raystni, Nazariyyat Al-Magqasid ‘inda al-Imam al-Satibi
(Cairo: al-Ma ‘had al-Alami li-al-Fikr al-Islami, 1995), 168.

8 “al-Amr idha taga‘ada ‘an tahsil maqsudih1” Jalal al-Din ‘Abd al-Rahman al-Suyuti, Al-Asybah Wa-al-Nazi'ir F1 Qawa ‘id Wa-
Furii * Figh al-Syafi ‘iyya (Beirut: Dar al-Kutub al-Ilmiyya, 1983), 275.

% “Manibtagha fi takalif al-syari‘a ghayra ma syuri‘at lahii fa-qad naqada al-syari‘a, wa-‘amaluhi batil.” al-Raystini, Nazariyyat
Al-Magqasid ‘inda al-Imam al-$atibt, 164.

9 “Yudfa‘u al-darar bi-qadr al-imkan” Muhammad Mustafa al-Zuhayli, Al-Qawa ‘id al-Fighiyya Wa-Tatbiqatuha Fi al-Madhahib al-
Arba ‘a (Damascus: Dar al-Fikr, 2006), 1/208.
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ends at the point of chaos and subversion that threaten social peace. Therefore, freedom of expression
is the guarantor of truth; it cannot serve as a cover for insulting beliefs or for provocation.??

This responsible freedom approach constructed by the Islamic intellectual tradition exhibits a
notable functional convergence with the sensitivity to public order in modern legal doctrines. For
example, the European Court of Human Rights, in precedent-setting judgments such as Otto-Preminger-
Institut v. Austria and E.S. v. Austria, has registered that freedom of expression is not absolute; by ruling
that freedom must be balanced with the obligation to protect the religious feelings of others from
gratuitous and severe insults, it has exhibited an attitude parallel to the approach of Islamic law that
prioritizes the consciousness of responsibility. Fundamentally, the ultimate aim of law is to preserve
existential stability, and in the objectives of the Shari'ah approach, the preservation of religion is a
strategic part of this stability.?3 Although the restriction of actions that would lead to chaos in terms of
their consequences or eliminate the very reason for the existence of freedom is grounded in the
justifications of sanctity of religion in the Islamic perspective and the interest of public order in Western
law, both approaches exhibit a common stance against irresponsible uses that threaten social peace.

Conclusion

This study has reconstructed the relationship between Islam and human rights on an ontological
and epistemological basis, moving beyond the dilemma of passive adaptation or irreconcilable conflict.
Modern rights discourse, rooted in Kantian autonomy and the secular-liberal paradigm, has detached
rights from their transcendent references. Our research highlights the destructive effects caused by the
absolutization and universalization of a single truth over diverse legal and cultural ecosystems. The
transformation of the claim to universality into a monotype cultural hegemony —by excluding a
pluralistic understanding of rights —and the attempt to protect rights solely through contracts based on
human will, creates a deep ontological void and a crisis of legitimacy.

The most prominent contribution of this study to the literature is the substitution of the Islamic
legal model of ontological-legal personhood “ddamiyyah” and existential balance against the structure
of rights viewed as a realm of absolute ownership and conflict. In this process, the study did not settle
for modern debates alone; by examining the early classical works of Islamic law, the issue was handled
with historical depth, and the methodological infrastructure was brought to light. This integration of
knowledge “al-takamul al-ma rifi” established between Islamic sciences and modern legal philosophy
proves the rich heritage that classical literature can offer to modern crises of rights. This model, centered
on the objectives of the Sharia, positions rights as a primordial divine trust and grounds human dignity
on an unshakable foundation through the principle of responsible freedom.

The priority of constructing an ontological ground has brought with it conscious methodological
limitations. In this research, the concept of human rights has been examined as a philosophical umbrella;
specific sub-branches, secondary debates in modern Islamic thought, and fractional nuances of Western
law have not been made objects of analysis. In this context, the differences between the state-centered
understanding of rights in Continental Europe and the individualist traditions of Anglo-Saxon law, or
the theoretical nuances between utilitarian approaches and deontology (duty ethics), have been kept
out of scope. Likewise, empirical field data that would measure the sociological reflections of the
proposed model have not been included; the focus has remained entirely on philosophical and legal
analysis.

These limitations serve as clear points of departure for future research. The theoretical framework
constructed here is capable of generating concrete legal solutions and a pluralistic comparative law
perspective on many contemporary global issues, ranging from the ECtHR’s freedom of expression
rulings to refugee crises and debates on bodily autonomy.

92 Bozkurt, ““Liberating” Human Rights’, 243-244; Atalay, ‘Islam Ceza Hukuku Agisindan Insan Haklar1 ve Siddet’, 30; Ak,
Islam Hukuk Tarihinde Insan Haklar1, 60—61.
% Eren, ‘Insan Haklar1 Hukuku Bakimindan Islam Peygamberinin Karikatiiriiniin Gizilmesi’, 360-364.
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In conclusion, the solution to the global human rights crisis lies in moving rights debates from a
ground of power-oriented political conflict to an axis of moral responsibility. Protecting human dignity
is not a mechanical matter of rules where legal boundaries are merely observed; it is the will to rightfully
bear a universal trust.
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