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Abstract 

 

This article argues that a structural gap exists between the 

theoretical ideals and the practical applications of human rights 

discourse. The problem of the research is the scrutiny of the 

ontological void and epistemological rupture caused by the 

modern paradigm, which isolates the intellect from its 

metaphysical roots and severes its connection with the 

transcendent, and the identification of the possibilities that the 

Islamic intellectual tradition can offer in the rectification of this 

crisis. Inductive and analytical methods have been followed in the 

study. In this framework, the philosophical components of modern 

discourse have been scrutinized, and the constitutive potential of 

the concepts of primordial nature and ontological-legal personhood 

"adamiyyah", which serve as objective grounds for rights, has been 

analyzed. In the context of the critique of the Western-centric 

human rights discourse, the conceptual hegemony inherent in the 

claim of universality is deconstructed, and a philosophical and legal 

critique is presented against the understanding that positions man 

as an absolute lawgiver detached from transcendent references, 

thereby rendering him both the source and the basis of legitimacy 

of rights. In the study, in order to transcend the individualistic 

theory of rights put forth by the individual-centric liberal 

understanding abstracted from transcendent references, a model of 

responsible freedom is proposed, which defines freedom not as a 

realm of unlimited arbitrariness, but as a moral authority bound by 

the consciousness of divine trust “Amānah”. The study has revealed 

that the ideal human rights discourse can be reached not by merely 

comparing Islamic legal thought with modern achievements, but 

rather through an inclusive humanitarian vision that transcends 

Western-centrism. This process necessitates a dialogue centered on 

Islamic experience and the adoption of the objectives of the Sharīʿa 

as the basis in the definition of human benefit. Thus, a universal, 

consistent, and inclusive discourse of rights can be constructed. 
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Öz 

Bu makale, insan hakları söyleminin teorik idealleri ile pratik 

uygulamaları arasında yapısal bir boşluk bulunduğunu 

savunmaktadır. Araştırmanın problemi, modern paradigmanın 

aklı metafizik köklerinden soyutlayıp aşkın olanla irtibatını 

keserek meydana getirdiği ontolojik boşluk ve epistemolojik 

kopuşun irdelenmesi ile bu krizin ıslahında İslam düşünce 

geleneğinin sunabileceği imkânların tespit edilmesidir. 

Çalışmada tümevarımsal ve analitik yöntemler takip 

edilmiştir. Bu çerçevede, modern söylemin felsefi bileşenleri 

irdelenmiş ve haklar için nesnel bir zemin teşkil eden "fıtrat" ve 

"âdemiyet" kavramlarının kurucu potansiyeli analiz edilmiştir. 

Batı merkeziyetçi insan hakları söyleminin tenkidi bağlamında, 

evrensellik iddiasına içkin olan kavramsal hegemonya 

çözümlenerek; insanı aşkın referanslardan kopuk mutlak bir yasa 

koyucu olarak konumlandıran, böylece onu hakların hem 

kaynağı hem de meşruiyet dayanağı kılan anlayışa felsefi ve 

hukuki bir eleştiri sunulur. Çalışmada, aşkın referanslardan 

soyutlanan birey merkezli liberal anlayışın ortaya koyduğu 

ferdiyetçi hak teorisini aşmak adına; özgürlüğü sınırsız bir 

keyfilik alanı değil, ilahi emanet bilinciyle kayıtlı ahlaki bir yetki 

olarak tanımlayan "sorumlu özgürlük" modeli önerilir. Çalışma, 

ideal insan hakları söylemine salt İslam hukuk düşüncesi ile 

modern kazanımları kıyaslayarak değil; aksine Batı 

merkezciliğini aşan kapsayıcı bir insani vizyonla ulaşılabileceğini 

ortaya koymuştur. Bu süreç, İslami tecrübe eksenli diyaloğu ve 

insani yarar tanımında Makāsıdü’ş-Şerîa'nın esas alınmasını 

zorunlu kılar. Böylece evrensel, tutarlı ve kapsayıcı bir hak 

söylemi inşa edilebilir. 

Hakem Değerlendirmesi: 

Bu makale, en az iki dış hakem/çift taraflı 

kör hakem tarafından incelenmiştir. 
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Introduction 

The existing academic literature on the relationship between Islam and human rights is generally 

trapped within the dichotomy of compliance with modern legal norms and irreconcilable conflict. In 

these studies, the concept of right is frequently discussed within the epistemological boundaries of the 

secular-liberal paradigm; this situation, in turn, overshadows the ontological depth and structural 

distinctiveness of Islamic law's unique conception of rights. Aiming to fill this methodological and 

theoretical gap in the literature, this article elevates the concept of right beyond being a mere legal status 

and reconstructs it as an ontological necessity and a divine trust from the perspective of  ontological-

legal personhood “Ādamiyyah”. The fundamental element that necessitates this study is to demonstrate 

the authenticity of the existential balance model in Islamic law against the absolute ownership claim of 

the liberal paradigm. Concretized through various examples throughout the text, this approach aims to 

offer an alternative and deep-rooted perspective to the current global human rights crisis by shifting 

rights debates from a conflictual ground to the axis of moral responsibility. 

The roots of this contemporary crisis addressed by the article lie in the structural problems in the 

way human rights are constructed on an international plane. The concept of human rights, whose roots 

trace back to Ancient Greece and which eventually crystallized into binding legal rules,1 has today 

become the primary benchmark for the legitimacy of both national and international authorities.2 At the 

core of this power lies the Kantian liberal approach, which, predicated on the autonomy of reason,3 

reconstructs the individual as an abstract and equal subject, divested of all cultural affiliations.4 

According to the principle of universality born from this abstraction, rights are not privileges bestowed 

by an authority, but rather inherent and inalienable human values.5 

However, a profound contradiction exists between the moral ideals of philosophy and the 

pragmatic operation of contemporary law.6 The detachment of the definitions of rights from ethical 

values, transforming them into instruments of political and economic power, fuels debates that the 

claim to universality is, in fact, an implicit cultural standardization.7 As a consequence of this structural 

shift—which limits the capacity of reason to generate universal values and reduces it to a mere 

instrument of the existing order—even the idea of universality, having gained momentum with the 1948 

Declaration, is heavily criticized today on the grounds that it fails to produce a common definition of 

human dignity and merely imposes the perspective of a specific geography.8 

 
1  Mustafa Yayla, İslam Hukukunda İnsan Hakları ve Eşitlik (İstanbul: Marmara Üniversitesi, PhD Thesis, 1994), 12–13; Yunus Ak, 

İslam Hukuk Tarihinde İnsan Hakları (Konya: Necmettin Erbakan Üniversitesi, PhD Thesis, 2024), 146; Aslan Gündüz, ‘İnsan 

Hakları’, Türkiye Diyanet Vakfı İslâm Ansiklopedisi (İstanbul: TDV Yayınları, 2000), 22/324. 

2  Recep Ardoğan, ‘Sekülarizm, İslam ve İnsan Hakları’, İnsan Hakları ve Din, 2010, 325; Gündüz, ‘İnsan Hakları’, 22/325. 

3  Western thought is not perceived herein as a monolithic entity; the ontological distinction between conceptions grounded in 

a transcendent source and modern approaches centering on human reason is fully acknowledged. However, the dominant 

voice and constitutive logic of the contemporary universal human rights discourse are predicated upon the Kantian-Liberal 

paradigm and Legal Positivism. Consequently, the critique presented herein is directed not at the Western heritage in its 

entirety, but specifically at this hegemonic liberal discourse, which monopolizes the claim to universality by reducing law to 

a secular autonomy. Immanuel Kant, Naḳdü’l-ʿaḳli’l-ʿamelī, trans. Ġānim Hanā (Beirut: el-Munaẓẓamatü’l-ʿArabiyye li’n-

nehḍa, 2008), 66. 

4  Kant, Naḳdü’l-ʿaḳli’l-ʿamelī, 66, 121, 193; Immanuel Kant, Taʾsīsü mītāfīzīḳya’l-aḫlāḳ, trans. Abdu’l-Gaffâr Mekkâvî (Cairo: el-

Heyʾetü’l-Mıṣriyyetü’l-ʿāmme li’l-kitāb, 1980), 107; Muḥammed el-Mezūğī, ed-Dīn fī ḥudūdi’l-ʿaḳl et-tenvīrü’n-nāḳıṣ (Beirut: 

Dārü’s-sāḳī, 2007), 44–45. 
5  Abdulgani Bozkurt, ‘Berdal Aral, “Liberating” Human Rights and the Islamic World and Human Rights’, İnsan ve Toplum 

15/4 (2025), 240; Said Doğrul, İnsan Haklarında Evrensellik Söylemi (İstanbul: İstanbul Üniversitesi, Master’s Thesis, 2017), 27. 

6  Hayrettin Kurt, ‘Islam, Justice and Prejudice: Rethinking the European Court of Human Rights’ Approach to Religious 

Symbols’, Adalet Dergisi 74 (2025), 165, 179; Mustafa Gündüz, ‘Kültür ve Medeniyet Bağlamında Batı Merkezci Eğitim ve 

Eleştirisi’, İnsan ve Toplum 3/6 (2013), 238, 241. 
7  ʿAbdullāhi Aḥmad an-Naʿīm, ‘The Spirit of Laws Is Not Universal: Alternatives to the Enforcement Paradigm for Human 

Rights’, Tilburg Law Review 21/2 (2016), 259; Mustafa Öztürk, ‘Kur’ân’da Karı-Koca Hakları’, Kur’ân ve Sünnete Göre Temel İnsan 

Hakları (İstanbul, 2014), 222. 

8  Ayhan Ak, ‘İnsan Hakları Diplomasisinin İslam Devletler Hukuku Perspektifiyle Analizi’, İlahiyat Tetkikleri Dergisi 50 (2018), 

164–166. 
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Legal positivism and instrumental reason may vary over time by their very nature; in contrast, 

the Islamic maqāṣid thought offers a stable and objective framework that derives its foundation from 

universal principles “al-kulliyyāt”.9 According to this approach, which focuses on the universality of the 

primordial nature “fitrah” by transcending approaches that center only on the individual;10 rights and 

human dignity are not constructs of subsequently produced social contracts. On the contrary, these are 

innate realities placed into human nature by the Creator.11 Therefore, the protection of rights is not a 

situational preference, but a universal obligation directed toward preserving the existential balance of 

humanity.12 

The concept of right is not merely a rational deduction; it is an inseparable synthesis of revelation 

and sapiential reason.13 This epistemological integration transforms the right into a universal system of 

values that protects the primordial nature and ensures justice. On this axis, revelation defines 

responsibility through spiritual purification and civilizational construction.14 Ultimately, this 

perspective rescues the right from being a tool of conflict produced by the individualist paradigm15 and 

reconstructs it as the moral practice of a divine trust.16 

In the Islamic intellectual tradition, the human being is a legally responsible subject whose rights 

are based on ontological and functional competence.17 The ontological-legal personhood “ādamiyyah”, 

which is the foundation of this competence, is accepted in jurisprudence as the sole condition for legal 

capacity.18 This principle anchors rights to the fixed essence of the human being by making them 

independent of changing social and doctrinal statuses, thereby radically excluding all forms of 

discrimination.19 Indeed, Abu Hanifa’s definition of jurisprudence as "the soul’s knowledge of what is for it 

and what is against it"20 summarizes this universal balance between right and responsibility. 

 
9  Büşra Gülşah Akbaba, ‘Access to Justice and Human Rights: A Comparative Study of Islamic Jurisprudence and Secular Legal 

Systems’, İnsan ve Toplum 15/2 (4 June 2025), 172; Münteha Maşalı, ‘İnsan Hakları Belgelerine Yönelik Çağdaş Yaklaşımlar’, 

Bilimname 2/5 (February 2004), 120. 

10  Muḥammed eṭ-Ṭāhir İbn ʿĀşūr, Maḳāṣıdü’ş-şerīʿati’l-İslāmiyye (Qaṭar: Vizāretü’l-evḳāf ve’ş-şuʾūni’l-İslāmiyye, 2004), 2/123-

126; Muḥammed eṭ-Ṭāhir İbn ʿĀşūr, et-Taḥrīr ve’t-tenvīr: Taḥrīr (Tunus: ed-Dārü’t-Tūnisiyye li’n-neşr, 1984), 2/303, 19/137, 

25/137, 30/388. 

11  Fetḥī Ḥasan Melkāvī, el-Fikrü’t-terbeviyyü’l-İslāmiyyü’l-muʿāṣır: Mefāhīmühū ve meṣādiruhū ve ḫaṣāʾiṣuhū ve sübülü iṣlāḥihī 

(Ürdün: el-Meʿhedü’l-ʿālemī li’l-fikri’l-İslāmī, 2020), 15–16, 298, 609; Recep Şentürk, ‘İnsan Hakları’, Türkiye Diyanet Vakfı İslâm 

Ansiklopedisi (İstanbul: TDV Yayınları, 2000), 22/327–328; Fatih Orhan, İslam Ceza Hukukunda İrtidat ve Temel İnsan Hakları 

Bağlamında Değerlendirilmesi (Adana: Çukurova Üniversitesi, Doktora Tezi, 2014), 191. 

12  ʿAllāl el-Fāsī, Maḳāṣıdü’ş-şerīʿati’l-İslāmiyye ve mekārimühā (Beirut: Dārü’l-ġarbi’l-İslāmī, 1993), 68; Ertuğrul Boynukalın, 

‘Makāsıdü’ş-Şerîa’, Türkiye Diyanet Vakfı İslâm Ansiklopedisi (Ankara: TDV Yayınları, 2003), 27/424. 

13  Melkāvī, Al-Fikr al-Tarbawi al-Islami al-Mu’asir, 298, 609, 15–16; Fetḥī Ḥasan Melkāvī, Ruʾyetü’l-ʿālem: Ḥuḍūr ve mumerasāt fi’l-

fikr ve’l-ʿilm ve’t-taʿlīm (Jordan: el-Meʿhedü’l-ʿālemī li’l-fikri’l-İslāmī, 2021), 12,110, 254; Fetḥī Ḥasan Melkāvī, Muḫtaṣaru 

Kitābi’l-bināʾi’l-fikrī (Jordan: el-Meʿhedü’l-ʿālemī li’l-fikri’l-İslāmī, 2016), 20; Fetḥī Ḥasan Melkāvī, Menẓūmetü’l-ḳıyemi’l-

maḳāṣıdiyye ve tecelliyātühe’t-terbeviyye (Jordan: el-Meʿhedü’l-ʿālemī li’l-fikri’l-İslāmī, 2020), 217; Hasan Onat, ‘İslâm’ın İnsan 

Anlayışı ve İnsan Hakları’, İnsanî Değerler ve İnsan Hakları Sempozyumu, 2015, 61; Ardoğan, ‘Sekülarizm, İslam ve İnsan 

Hakları’, 345. 

14  Melkāvī, Menẓūmetü’l-ḳıyemi’l-maḳāṣıdiyye ve tecelliyātühe’t-terbeviyye, 109, 141, 159, 191; Melkāvī, Al-Fikr al-Tarbawi al-Islami 

al-Mu’asir, 337. 

15  Muhammed Muhammed Hamid, ‘Human Rights and Religion: Islam in Perspective’, Lectio Socialis 5/1 (2021), 29. 

16  Muḥammed ʿİmāre, El-İslām ve Ḥuḳūḳu’l-Insān (Cairo: ʿĀlemü’l-maʿrife, 1985), 15; Recep Şentürk, ‘Medeniyetler Sosyolojisi: 

İbn Haldun’un Umran Kuramı Açısından Medeniyetler Arası İlişkilerin Geleceği’, Geçmişten Geleceğe İbn Haldun Sempozyumu 

(İstanbul: İSAM Yayınları, 2006), 270. 
17  ʿAbdülvehhāb Ḫallāf, İlmü Uṣūli’l-Fiḳh ve Ḫulāṣatü Tārīḫi’t-Teşrīʿ (Cairo: Dārü’l-fikri’l-ʿArabī, 1996), 128–129; Hasan Hacak, 

‘İslam Hukukunda Kişi ve Kişilik (Zimmet) Kavramı’, Marmara Üniversitesi İlahiyat Fakültesi Dergisi 65 (2023), 25–26. 

18  Recep Şentürk, ‘Âdamiyyah and ‘Ismah: The Contested Relationship Between Humanity and Human Rights in Classical 

Islamic Law’, İslâm Araştırmaları Dergisi 8 (2002), 45, 47, 55; Ebū Zeyd ʿUbeydullāh b. ʿÖmer ed-Debbūsī, Teḳvīmü’l-edille fī 

uṣūli’l-fiḳh (Beirut: Dārü’l-kütübi’l-ʿilmiyye, 2001), 417; Maşalı, ‘İnsan Hakları Belgelerine Yönelik Çağdaş Yaklaşımlar’, 116. 

19  Ahmet Bağlıoğlu, ‘Temel Hak ve Özgürlükler Bağlamında Mezhepsel Çoğulculuk’, Fırat Üniversitesi İlahiyat Fakültesi Dergisi 

15/1 (30 June 2010), 154–155. 
20  “Maʿrifetü’n-nefsi mā lehā ve mā ʿaleyhā” Zeyni’d-dīn b. İbrāhīm İbn İbn Nüceym, el-Baḥrü’r-rāʾiḳ şerḥu Kenzi’d-deḳāʾiḳ 

(Dārü’l-kitābi’l-İslāmī, 1740), 8/1/6; Muḥammed Emīn İbn Ābidīn, Hāşiyetü Reddi’l-muḥtār ʿalā ed-Dürri’l-muḫtār: Şerḥu 

Tenvīri’l-ebṣār (Cairo: Dārü’l-fikr, 1966), 6/1/61; Bedrü’d-dīn al-Aynī, Minḥatü’s-sülūk fī şerḥi Tuḥfeti’l-mülūk (Ḳatar: Vezāretü’l-

evḳāf ve’ş-şüʾūni’l-İslāmiyye, 2007), 30. 
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Consequently, in the Islamic conception, rights are not a commodity that the individual can consume at 

will through arbitrary volition, but a divine grace and a trust that must be meticulously preserved.21 

In the context of balancing individual freedom and societal well-being, while the liberal model 

sanctifies property as an absolute privilege; 22 Islamic jurisprudence considers it a trust that embodies 

moral flexibility, in the words of Badr Muhammad Aldrees.23 This approach, which confirms that property 

essentially includes a share for society through regulations such as Zekât and Waqfs, 24 purifies the 

exercise of rights from the passion of selfish accumulation25 and removes it from mere individual 

discretion, incorporating it into the framework of Maqāṣid al-Sharīʿah. 26 

Thus, ownership transforms into a collective responsibility aimed at constructing the earth in 

accordance with the pleasure of its true Owner. 27 This principled foundation, contrary to the West's 

approach based solely on bodily autonomy, strikingly materializes in the "Dialectic of Breastfeeding."28 

In accordance with the principles of the removal of harm and that the prevention of harm takes 

precedence over the acquisition of benefits; the moment when the mother's milk becomes the sole option 

for the infant's life “taʿayyun”, the right to property evolves into a specific obligation “el-Vācibü’l-ʿaynī” 

for the purpose of the preservation of the self. Just as property rights are restricted during public crises, 

in the face of another's existential danger, the claim of individual ownership gives way to a mandatory 

"trustee" identity and collective revival.29 

1. Kantian Liberalism and Ontological Autonomy 

1.1. Critique of Kantian Moral Autonomy 

The modern doctrine of human rights, deriving its foundation from Kant’s principle of rational 

autonomy, isolates reason from transcendent references and elevates it to the position of the sole 

legislator of truth.30 Reason, having transformed into the sole source of legitimacy with the 

Enlightenment motto “Sapere Aude!”, has severed the concept of right from its metaphysical and divine 

roots,31 confining it to a strictly positivist and anthropocentric field.32 This situation, which reduces the 

ontological ground of the right to the variable constructs of the autonomous will and historical 

relativity, constitutes the fundamental crisis of modern thought when examined through the 

perspective of the integration of knowledge; because this ontological rupture has abstracted reason from 

revelation, deprived truth of its objective existential ground, and condemned it to the variability of the 

individual will. As a matter of fact, with the Kantian understanding of autonomy abstracting man from 
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the divine covenant, the consciousness of trust and liability in Islamic thought has weakened, rights 

have ceased to be a badge of responsibility, and consequently, reason, losing its sapiential character, has 

been reduced to an instrumental reason that functions as a secular tool of power rather than a guide 

leading to truth.33 

This instrumentalization of reason affects not only the legal ground but also the epistemological 

relationship man establishes with the universe. It imprisons man within a single-dimensional rationality 

and renders him unable to perceive the epistemological harmony between different sources of 

knowledge.34 For example, in natural events such as drought, technical intervention and metaphysical 

meaning-making (such as the prayer for rain) are presented as rivals to one another; whereas, within 

the framework of the integration of knowledge, there is no necessary contradiction between resorting 

to causes “asbāb” and turning towards divine grace. The real problem is that modernity positions nature 

merely as a field of technical operation and reason as a tool of domination that liquidates the spiritual 

realm. However, in Islamic thought, primordial responsibility necessitates that the individual use 

rational data at the highest level while reading nature as a divine sign and acting within a holistic 

conception of existence. 

The establishment of reason as the absolute authority, taking the place of primordial nature in 

modern legislative processes, while promising rationality, has over time detached from the dimensions 

of wisdom “ḥikma” and value, lost its sapiential quality, and assumed an instrumental structure. 

Notwithstanding post-secular trends, this institutional reason, severed from transcendent references, 

has fallen under the domination of strategic power centers instead of constructing universal justice.35 

This deviation has stripped human rights of their status as a moral ideal, turning them into a 

Machiavellian lever for Eurocentric power balances, thereby creating an ontological void and a crisis of 

legitimacy at the foundation of secular legislation.36 Ultimately, even supreme judicial institutions such 

as the ECHR have become sensitive to political pressures rather than objective legal norms.37 

In order to overcome this crisis of legitimacy, the paradigm of amāna  advocates that morality 

must filter reason like a sieve with a consciousness of transcendent responsibility.38 Analyzing the 

ontological deficits imposed by the liberal paradigm,39 Islamic civilization defines rights through a 

profound model rising on the foundation of fiṭra and responsible freedom. While modernity, by 

breaking away from the wisdom of revelation, has lost the objective distinction between good and evil 

and become imprisoned in a fragmented understanding of morality; the Islamic tradition rescues rights 

from the shallowness of instrumental reason. It reconfigures them on a global plane of primordial 

nature as an ontological constancy originating from the Divine Will.40 The recourse of right to a divine 

source, in this manner, elevates it beyond being a simple entitlement to the level of an amāna that must 

be protected, and transforms the individual's sphere of disposal into an area of responsibility limited 

by Divine Pleasure. Furthermore, the evaluation of rights within the scope of public rights provides a 

strong conscientious self-control by regarding a violation not merely as a legal flaw but as a neglect of 

a debt of servitude directed towards the public interest. At the center of this entire conception, the 
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human stands as a responsible subject who assumes the duty of prospering the earth and establishing 

justice by harmonizing reason, experience, and revelation.41 

Although the modern doctrine of rights is presented today as a universal moral and legal meta-

language, the ontological ground on which this discourse rests faces a serious legitimacy crisis. The 

metaphor of root and fruit developed by Prof. Dr. Aḥmad al-Raysūnī strikingly reveals the unbreakable 

bond between the concrete outputs of a value system and the intellectual foundations that sustain these 

outputs. In this analogy, legal gains such as the right to life, property, and freedom of expression 

represent the fruit, while the unshakable metaphysical and moral principles that sustain these gains 

represent the root of the tree. The Western-centric theory of rights has, in the historical process, severed 

this root from transcendent references and reduced it to the variable human will, social contracts, or 

conjunctural political compromises. However, just as a fruit separated from its root cannot maintain its 

freshness, rights deprived of a solid ontological basis are condemned to lose their objective 

ground unless re-grafted to their original source; otherwise, they undergo an erosion of meaning over 

time.42 

In the Islamic tradition of thought, the concept of right is situated beyond the reactive acquisition 

found in modern doctrines, as an integral part of a constitutive system of objectives and creed. In this 

perspective, the primary priority is given not to the formal preservation of rights in the position of fruit, 

but to the root of the tree, namely the primordial nature of man;43 for as Abd al-Wahhāb al-Masīrī 

accurately noted, while the modern secularization process purified man from the sacred, it placed him 

under the yoke of transient commodities such as fashion, the market order, and the passion for 

consumption, and the promise of liberation resulted in an alienation where the individual is objectified. 

In Islamic law, a right is not merely an individual claim or a sphere of authority; it is a ground of divine 

trustand responsibility that enables human beings to fulfill their purpose of existence in their capacity 

as vicegerents. This approach moves the concept of right beyond being a dry legal text and anchors it 

to an unshakeable metaphysical foundation that protects the individual from objectification.44 

1.2. Critique of the Ontology of Human Rights 

While the modern understanding of rights defines human rights as a realm of consensus centered 

around Enlightenment thought and social contracts,45 the Islamic intellectual tradition grounds these 

rights in spiritual foundations arising from innate rights and the primordial covenant. In this 

perspective, human beings acquire their rights not through any effort or merit, but solely by virtue of 

being human;46 indeed, these rights are inviolable realities that derive their source from the divine will,47 

stand above human will, and are a necessity of justice. 

This metaphysical foundation acquires a concrete status in legal philosophy through the concept 

of capacity for acquisition “ahliyyat al-wujūb”; thereby, the attribute of being a rights-holder is detached 

from rational capacity or biological maturity and is directly tied to existence itself. In this approach, 

rights are not mere possessions to be used at the individual's discretion, but rather divine trusts that 

must be protected. Consequently, respecting the rights of others is not merely a social duty, but a 

requirement of the spiritual responsibility to preserve this trust.48 
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Primordial nature, which lies at the core of this sense of responsibility, establishes the universal 

foundation of law, transforming rights from temporary privileges into inviolable necessities;49 

meanwhile, this holistic approach, which carries rights beyond narrow political boundaries, places 

human dignity upon an unshakable foundation.50 Thus, rights transcend being mere legal regulations 

and evolve into a higher purpose that serves the ultimate goals of cultivating the earth and attaining 

spiritual purification.51 

In the Islamic intellectual tradition, human dignity is not based on any external condition or social 

status; it rests directly on the virtue of being human, namely the principle of inviolability by virtue of 

humanity “ʿiṣma bi-al-ādamiyya”. In this context, the protection of rights is not merely a legal rule, but a 

metaphysical responsibility and the highest form of social worship.52 For in the Islamic perspective, the 

human being is far more than a passive subject demanding rights; they are a divine addressee entrusted 

with cultivating the earth with justice. Naturally, the concept of rights—an inviolable value at the level 

of absolute necessities “ḍarūriyyāt”—is a foundational doctrine built upon the principles of the divine 

unity, justice, and gnosis.53  

This philosophical ground is the main reason why rights in the Islamic world did not emerge 

with a chronology similar to that in the West;54 because the deep ontological crises and sharp class 

conflicts that shaped the West were not experienced in this social structure.55 In contrast, the modern 

Western discourse on human rights, presented today as a universal set of values, is fundamentally a 

pragmatic response to the bloody conflicts of authority that Europe underwent. The process extending 

from the Magna Carta to the French Revolution is less a discovery of abstract human dignity and more 

a political power struggle waged by rising classes against the domination of the monarchy and the 

church.56 

It is this profound historical and philosophical divergence that has directly shaped the meaning 

the two civilizations attribute to rights. The West's authority-centric historical experience has 

transformed the concept of rights into a shield with which the individual defends themselves against 

the outside world.57 Although this shield is essential for curbing tyranny in the modern world, reducing 

rights merely to a defensive tool confines the human being to a lonely fortress in a state of constant 

vigilance. The Islamic conception, however, offers a much more aesthetic synthesis that transcends this 

protection: A right is an elegant necklace worn with honor, symbolizing the individual's dignity and 

moral identity. Yet, this aesthetic stance does not imply passivity; the moment the trust is violated, that 

necklace transforms into a shield that yields no passage to oppression. This perspective elevates the 

individual to a virtuous, responsible realm of freedom whose boundaries are drawn by morality. 

Framed by moral responsibility, this conception of rights appears as a fundamental criterion 

limiting state authority in classical Islamic texts long before modern constitutional declarations. For 

instance, in his Kitāb al-Ḫarāj, Ebū Yūsuf positions rights as a legal barricade against the arbitrariness of 

public authority, emphasizing that interventions in property can only be based on established and 

known “thabit and ma'ruf” rights, and that anything otherwise would constitute tyranny.58 This legal 

barricade transforms into an all-encompassing administrative ethics in el-İmām Zeyne'l-
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ʿĀbidīn's Risālat al-ḥuqūq. The ruler is endowed with compassion, protection, and a wise dignity.59 

Justice ceases to be a cold application of the law and becomes a bond of the heart that warmly embraces 

the subjects. The primary duty of the state is to protect that necklace of inviolability bestowed upon the 

human being and to restrain the impulsive decisions of power. All of this historical reality proves that 

the principle of the rule of law, where power is limited by fixed rights, was functionally established in 

Islamic jurisprudence centuries before the modern constitutional state. 

1.3. Critique of the Epistemology of Human Rights 

Although the discourse of human rights in the modern world presents itself as a neutral and 

moral meta-language encompassing all of humanity, this claim of universality, when examined closely, 

reveals a conceptual domination through which the hegemonic discourse universalizes its own local 

legal experience and cultural codes as absolute truth across the entire world. This ontological rupture 

between the theoretical brilliance of human rights and their practical instrumentality is the result of an 

epistemological imposition hidden behind the rhetoric.60 This reductionist approach holding discursive 

supremacy, by confining human rights to a linear line of progress extending from the Age of 

Enlightenment to the present, turns its own local experience into the only universal language. While 

this approach centers a liberal individualism that imprisons the human being within a merely secular 

will,61 it pushes alternative conceptions of civilization,62 which base the source of right upon a 

primordial truth and a transcendent ground fixed by revelation, outside of the system.63 

In the present day, human rights, ceasing to be a theoretical ideal, classify civilizations and 

societies as "developed," "developing," or "primitive" according to their proximity to liberal values; 

through this hierarchical lens, the Western model remains at the center, while others are 

positioned outside this framework.64 In this context, the discourse of rights functions as a neo-colonial 

instrument that constructs the ground for legitimacy of military and economic interventions.65 The 

moral legitimacy of the claim of universality is in a serious crisis due to pragmatic selectivity in 

practice.66 The violation of absolute equality embodied in the structure of the United Nations Security 

Council clearly exhibits a double standard through the paralysis of international mechanisms in the face 

of systematic atrocities in regions such as East Turkestan, Iraq, Syria, Palestine, and Yemen. While 

armies are mobilized in some regions on the grounds of rights violations, remaining silent about the 

tragedies in other regions for the sake of strategic interests undermines the discourse's claim to 

universality from its moral foundation.67 

The Kantian abstraction upon which the modern doctrine of rights is based severs the right from 

its moral and spiritual content, reducing it to a formal rule.68 At this point, the most fundamental 

blockage in the human rights discourse is that the focus has shifted from the human being himself to 

the abstract concept of right. When rights are detached from a transcendent source and reduced solely 

to human conventions, they turn into tools serving the conjunctural interests of power centers.69 Rights 
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can only be protected in a true sense when they are encompassed by a consciousness of trust and 

responsibility. In an order where morality does not supervise the law, legal systems inevitably become 

the will of the powerful. Consequently, the modern discourse of rights resembles a tree whose fruit is 

focused on while its roots are harmed. Although the current rights appear bright from the outside, since 

the spiritual soil and ontological root from which the tree is nourished are neglected, it is not possible 

to obtain a new and authentic yield from this source for the benefit of humanity. This formal 

understanding of justice, lacking a ground, is doomed to wither over time and become an instrumental 

form in the hands of power centers.70 

Although modern human rights discourse is generally grounded in West-centric social contract 

theories, Islamic legal thought, through the Hanafi school, carried these rights to a universal plane at a 

much earlier period.71 The theory at the center of this structure binds inviolability not to external factors 

such as belief or citizenship, but directly to the essence of being human. While rights in the West are 

seen as the result of a rational contract made with the state, in Islamic law, rights carry an existential 

quality based on the eternal covenant at the creation of souls. 

As systematized by Ebū Zeyd al-Dabbūsī, the fundamental element that makes the human being 

a legal subject is this deep-rooted bond with the Creator. Through this, rights become fixed values 

coming with creation, rather than temporary privileges granted by powers. Rights are not concepts 

produced by power holders, but trusts that must be protected. Political authority, in turn, is not a body 

that distributes rights, but a guarantor institution tasked with protecting the ownership whose 

inviolability is registered by an eternal contract. Consolidating rights with such existential firmness has 

prevented them from being revoked under pretexts like public interest72 or the survival of the state.73 

In Islamic law, the Hanafi school, through the principle of inviolability is by virtue of being 

human “al-ʿiṣma bi-al-ādamiyya”, binds the inviolability of life, property, and honor solely to being 

human.74 This universal understanding of rights, which does not discriminate based on religion, race, 

or class, applies to everyone.75 In this context, Dabbusi elevates the concept of legal capacity/liability 

“ẕimma” to the level of legal personality, emphasizing that every human being possesses legal capacity 

by birth. This approach, by making inviolability an inseparable part of biological existence, ensured that 

children and the mentally ill are also taken under legal protection.76 

At the foundation of the rights granted to the human being lies the fact that he is a creature 

endowed with intellect and will, possessing innate dignity and honor. The bestowing of a divine essence 

upon the human being in the foundational texts and the assigning of the responsibility to govern the 

earth to him constitute the existential ground of rights; because rights are the necessary instruments to 

maintain this honorable life. While the understanding holding discursive supremacy bases rights upon 

human consensus and human authorities, in Islamic law, rights gain an inviolable and transcendent 

quality by resting directly upon divine commands.77 

Presenting the established codes that determine the current rights discourse as the only universal 

reality carries the danger of ignoring the deep-rooted accumulation of rights of other civilizations. 

Furthermore, the interest-based selectivity exhibited in the international arena demonstrates that rights 

 
70  Maḥmūd al-Naffār, ‘Siyāsat Al-Tasyrīʿ Fī al-Taʿāmul Maʿa al-Kawāris̱ al-Ṭabīʿiyya Fī Ḍawʾ Maqāṣid al-Syarīʿa Wa-

Qawāʿidihā’, Darulfunun Ilahiyat 35/2 (2024), 473–474. 
71  Mehmet Salih Kumaş, ‘Postmodern Bir İnsan Hakları Söylemi Olarak Hukuki Çoğulculuk ve İslam Hukuku Açısından 

Değerlendirilmesi’, İnsan Hakları ve Din Sempozyumu (Çanakkale: Çanakkale 18 Mart Üniversitesi İlahiyat Fakültesi, 2010), 

137–138. 
72  Aḥmad an-Naʿīm, ‘The Spirit of Laws Is Not Universal’, 266. 
73  ed-Debbūsī, Teḳvīmü’l-edille fī uṣūli’l-fiḳh, 417; Maşalı, ‘İnsan Hakları Belgelerine Yönelik Çağdaş Yaklaşımlar’, 116; Şentürk, 

‘Âdamiyyah and ‘Ismah’, 45, 47, 55. 
74  Müfit Selim Saruhan, ‘İnsan Haklarının Güvencesi Olarak Kur’an’da İnanç Özgürlüğünün Temel İlkeleri’, İnsan Hakları ve 

Din (Sempozyum), (2010), 65–66. 
75  Ak, İslam Hukuk Tarihinde İnsan Hakları, 146–147. 
76  Hacak, ‘The Concept of Person and Legal Personality’, 37. 
77  Jerald D. Gort - ʿ Abdullāhi Aḥmad an-Naʿīm (eds), Human Rights and Religious Values: An Uneasy Relationship? (Leiden Boston: 

Brill, 1995), 34–36. 
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have ceased to be an absolute value and have turned into an instrumental tool of cyclical interest in the 

hands of sovereign actors.78 

The fact that Islamic legal thought institutionalized the set of universal rights—which the West 

could only theorize since the 17th century—as legal norms as early as the 7th and 8th centuries, points 

to a deep-rooted heritage and an indisputable historical leadership in this field.79 This tradition has 

experienced these fundamental rights for centuries as inviolable original rights beyond the disposal of 

the political will, rather than mere moral wishes. This perspective, which rescues rights from a narrow 

utilitarian ground and carries them to a horizon of supreme legitimacy beyond authority, constitutes an 

original proposal with historical depth that promises intellectual richness in contrast to today's selective 

rights approaches.80 

2. Maqāṣid: Purpose and Legitimacy in Rights 

Today, the global human rights discourse is experiencing a severe practical deadlock.81 In 

overcoming this ontological crisis emerging regarding the source of value of rights, placing the maqāṣid 

perspective at the center offers an opportunity for a functional restoration toward a solution. By 

centering the consciousness of a responsible self rather than an isolated liberal self, this method rescues 

rights from being static commands; by re-signifying them around rational public interests “maṣlaḥah—

which are manifestations of divine mercy—it constructs a dynamic legal ground that transcends 

literalist rigidity. Maqāṣid is not merely a philosophical perspective; it is an active methodology that 

generates concrete legal norms in novel situations through procedural tools such as analogical 

reasoning and independent public interest “maṣlaḥah mursalah”.82 

Viewed from this dynamic perspective thus constructed, the internal consistency of the legal 

system depends on the organic harmony between specific rulings “juzʾī” and universal principles 

“kullī”; because when the law is confined to a purely literal reading, it faces the danger of losing its 

capacity to produce justice. The principle of "understanding the specifics in the light of the universals, and 

the universals in the light of the specifics," which is established in legal methodology, serves at this point 

as a vital balancing mechanism against potential deviations in the hierarchy of rights.83 When this 

holistic approach is combined with the principle that legal norms must be grounded in rationality rather 

than mere ritualistic adherence, it transforms human rights from mechanical and static commands into 

dynamic values centered on human dignity.84 

The protection of these dynamic values is directly related to the existential purpose of the system. 

For the ultimate aim of Islamic law is to establish justice, spread mercy, and eliminate corruption. 

Indeed, in this tradition, the ontological ground of the law rests on the assumption that divine rules 

unexceptionally observe the material and spiritual public interests of individuals, and that the system 

entirely reflects justice and mercy.85 In this context, if the exercise of a specific right through a literalist 

approach harms social peace or violates a higher public interest, the maqāṣid perspective steps in to 

prevent the disruption of the means-ends balance. The resolution of potential conflicts between rights 

is achieved through the objective hierarchy of maqāṣid: essential necessities “ḍarūriyyāt”, needs 

“ḥājiyyāt”, and luxuries “taḥsīniyyāt”. When the exercise of a right threatens core necessities—such as 

 
78  Fığlalı, ‘İslâmi Anlayışta İnsani Değerler’, I/258; Onat, ‘İslâm’ın İnsan Anlayışı ve İnsan Hakları’, 61. 
79  Yusuf Sayın, ‘İnsan Hakları Evrensel Beyannamesi ve İslam’, İslam Hukuku Araştırmaları Dergisi 26 (2015), 425–426. 
80  Ahmet Yaman, ‘İslam Hukuk İlmi Açısından Makāsıd İctihadının Ya Da Teolojik Yorum Yönteminin İlkeleri Üzerine’, Marife 

Dini Araştırmalar Dergisi II/1 (2002), 29; Ahmet Yaman, ‘Fıkıh Usûlü İşlevini Tamamladı Mı?’, Marmara Üniversitesi İlahiyat 

Fakültesi Dergisi 57 (2019), 31. 
81  ʿAbdullāhi Aḥmad an-Naʿīm, Decolonizing Human Rights (Cambridge: Cambridge University Press, 2021), 10–12. 
82  Wael B. Hallaq, ‘Was the Gate of Ijtihad Closed?’, International Journal of Middle East Studies 16/1 (1984), 23–25. 
83  “Fahm juz’iyyāt al-syarīʿa ʿalā ḍawʾ kulliyyātihā wa-bi-al-ʿaks” Ibrāhīm b. Mūsā al-Şāṭibī, Al-Muwāfaqāt (Morocco: Dār Ibn 

ʿAffān, 1997), 3/174. 
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Mu’assasat al-Risāla, 1986), 3/411. 
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the preservation of religion, life, intellect, lineage, or property—the right in question is repositioned in 

a way that aligns with the universal objectives of the system. 

The true transformative power of this methodological approach is revealed not merely in 

theoretical texts, but in its capacity to resolve crises in the practical field. Should the application of a 

specific rule drag justice into oppression and mercy into grievance, the universal principles of the 

system immediately step in as a balancing element. The functioning of this mechanism in the 

contemporary rights regime is exceedingly clear: when a particular right, such as freedom of expression, 

clearly conflicts with social peace, it is not entirely annulled and cast aside; on the contrary, it is 

recalibrated in accordance with the goal of universal justice.86 The same protective reflex also prevents 

international legal procedures from being transformed into a strategic weapon to suffocate peoples' 

right to self-determination87 arising from their own identity. Thus, this perspective categorically rejects 

externally dictated fundamentalist impositions; instead, it constructs a coherent architecture of rights 

that centers on human dignity, cultural authenticity, and the responsibility to cultivate the earth. 

This coherent architecture of rights established in the practical field is secured by legal legitimacy 

resting not merely on formal compliance, but on the existential purpose of the right. According to this 

approach, rights are not ultimate goals; they are instruments instituted to ensure social peace and 

support human development. Therefore, what is essential in law is not the outward appearance of the 

action, but the universal purpose it serves. Viewed from this perspective, entitlements such as the right 

to property and the right to litigation are defined not merely as individual privileges, but as instruments 

directed toward realizing supreme values such as the establishment of justice and the cultivation of the 

earth.88 Consequently, when a right is diverted from its existential purpose, it immediately loses its 

legitimacy.89 Because the legal system does not content itself merely with the outward face of actions; it 

supervises the hidden intention and the driving force (motive) in the the background.90 The most 

striking historical example of this is the incident of Masjid al-Ḍirār: This act, which was seemingly the 

legitimate construction of a place of worship, was rendered legally null and void because the true 

intention was to sow discord and cause harm to the society. At this point, the question arises: "Who 

determines the underlying intention or identifies the social harm?" In the maqāṣid framework, this 

interpretive and restrictive authority is not left to the arbitrary discretion of political power. Rather, it 

is exercised collectively by qualified jurists “mujtahidūn”, independent judicial bodies committed to the 

rule of law, and consultation-based “shūrā” institutions representing the public conscience. This 

preventive role of the law, which empowers these legitimate authorities to restrict action when they 

detect an intent to harm, eliminates manipulative claims of rights before they even sprout.91 

This preventive role, which prevents the abuse of rights, is also a fundamental criterion in 

constructing the balance between the individual and society. Indeed, this balance requires not an 

unrestricted freedom, but a model of responsible freedom. In Islamic thought, freedom is not an 

arbitrary right; rather, within the framework of moral responsibilities, it is an instrument to establish 

the common good and improve the world. The individual is free to seek the truth; however, this right 

 
86  Eren, ‘İnsan Hakları Hukuku Bakımından İslam Peygamberinin Karikatürünün Çizilmesi’, 360. 
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ends at the point of chaos and subversion that threaten social peace. Therefore, freedom of expression 

is the guarantor of truth; it cannot serve as a cover for insulting beliefs or for provocation.92 

This responsible freedom approach constructed by the Islamic intellectual tradition exhibits a 

notable functional convergence with the sensitivity to public order in modern legal doctrines. For 

example, the European Court of Human Rights, in precedent-setting judgments such as Otto-Preminger-

Institut v. Austria and E.S. v. Austria, has registered that freedom of expression is not absolute; by ruling 

that freedom must be balanced with the obligation to protect the religious feelings of others from 

gratuitous and severe insults, it has exhibited an attitude parallel to the approach of Islamic law that 

prioritizes the consciousness of responsibility. Fundamentally, the ultimate aim of law is to preserve 

existential stability, and in the objectives of the Shari'ah approach, the preservation of religion is a 

strategic part of this stability.93 Although the restriction of actions that would lead to chaos in terms of 

their consequences or eliminate the very reason for the existence of freedom is grounded in the 

justifications of sanctity of religion in the Islamic perspective and the interest of public order in Western 

law, both approaches exhibit a common stance against irresponsible uses that threaten social peace. 

Conclusion  

This study has reconstructed the relationship between Islam and human rights on an ontological 

and epistemological basis, moving beyond the dilemma of passive adaptation or irreconcilable conflict. 

Modern rights discourse, rooted in Kantian autonomy and the secular-liberal paradigm, has detached 

rights from their transcendent references. Our research highlights the destructive effects caused by the 

absolutization and universalization of a single truth over diverse legal and cultural ecosystems. The 

transformation of the claim to universality into a monotype cultural hegemony—by excluding a 

pluralistic understanding of rights—and the attempt to protect rights solely through contracts based on 

human will, creates a deep ontological void and a crisis of legitimacy. 

The most prominent contribution of this study to the literature is the substitution of the Islamic 

legal model of ontological-legal personhood “ādamiyyah” and existential balance against the structure 

of rights viewed as a realm of absolute ownership and conflict. In this process, the study did not settle 

for modern debates alone; by examining the early classical works of Islamic law, the issue was handled 

with historical depth, and the methodological infrastructure was brought to light. This integration of 

knowledge “al-takamul al-maʿrifī” established between Islamic sciences and modern legal philosophy 

proves the rich heritage that classical literature can offer to modern crises of rights. This model, centered 

on the objectives of the Sharia, positions rights as a primordial divine trust and grounds human dignity 

on an unshakable foundation through the principle of responsible freedom. 

The priority of constructing an ontological ground has brought with it conscious methodological 

limitations. In this research, the concept of human rights has been examined as a philosophical umbrella; 

specific sub-branches, secondary debates in modern Islamic thought, and fractional nuances of Western 

law have not been made objects of analysis. In this context, the differences between the state-centered 

understanding of rights in Continental Europe and the individualist traditions of Anglo-Saxon law, or 

the theoretical nuances between utilitarian approaches and deontology (duty ethics), have been kept 

out of scope. Likewise, empirical field data that would measure the sociological reflections of the 

proposed model have not been included; the focus has remained entirely on philosophical and legal 

analysis. 

These limitations serve as clear points of departure for future research. The theoretical framework 

constructed here is capable of generating concrete legal solutions and a pluralistic comparative law 

perspective on many contemporary global issues, ranging from the ECtHR’s freedom of expression 

rulings to refugee crises and debates on bodily autonomy. 

 
92  Bozkurt, ‘“Liberating” Human Rights’, 243–244; Atalay, ‘İslam Ceza Hukuku Açısından İnsan Hakları ve Şiddet’, 30; Ak, 

İslam Hukuk Tarihinde İnsan Hakları, 60–61. 
93  Eren, ‘İnsan Hakları Hukuku Bakımından İslam Peygamberinin Karikatürünün Çizilmesi’, 360–364. 
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In conclusion, the solution to the global human rights crisis lies in moving rights debates from a 

ground of power-oriented political conflict to an axis of moral responsibility. Protecting human dignity 

is not a mechanical matter of rules where legal boundaries are merely observed; it is the will to rightfully 

bear a universal trust. 
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