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Bu makale, 19. ylizyil Osmanli hukuk reformlarinin en 6zgiin {irinlerinden biri olan
Mecelle-i Ahkadm-1 Adliyye’nin deniz ticareti hukukuna dair igerdigi hiikiimleri ve bu
hiikiimlerin hukuki dayanaklarini konu edinmektedir. Mecelle her ne kadar agirlikli
olarak kara ticareti ve borg iliskilerine dair diizenlemeler igerse de, deniz tagimaciligi,
sorumluluk rejimi, tasima ve sigorta iliskileri baglaminda deniz ticaretine dolayl: ya da
dogrudan temas eden bazi hitkiimler de barindirmaktadir. Nitekim Mecelle’nin 209, 388,
422,437, 453, 469, 480, 547, 550, 602-603, 814, 931-939, 1017, 1075, 1184 ve 1320.
maddelerinde deniz ticaretine iliskin hiikiimler bulunmaktadir.

Bu maddeler; satim, icare (kira) istisna, vekalet, kefalet ve emanet gibi klasik akit
tiirleriyle birlikte degerlendirildiginde, Osmanli hukukgularmin deniz tasimaciligina dair
meseleleri kara ticaretine iliskin genel ilkelerle biitiinlestiren sistematik bir yaklagim
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gelistirdikleri goriilmektedir. Boylece Mecelle, deniz ticaretine dair 6zel diizenlemeler
getirmekten ziyade, mevcut fikhi akit tipleri lizerinden deniz ticareti iliskilerini
coziimlemeye imkan tantyan bir ¢erceve sunmaktadir.

Deniz ticareti konusunun Mecelle’de yer almasinda, 1863 tarihli Fransiz Deniz Ticareti
Kanunundan iktibas edilen Ticéret-i Bahriyye Kanunnamesinin etkili oldugu
sOylenebilir. Bu durum, Osmanli hukuk sisteminde deniz ticareti alaninda hem klasik
fikh1 mirasin hem de modernlesme siirecinde benimsenen kanunlastirma hareketlerinin
birlikte isledigini gdstermektedir.

Aragtirmada nitel yontem benimsenmis, klasik Islam hukuku kaynaklari, Mecelle
maddeleri ve Osmanli donemi deniz ticaretine iliskin uygulamalar birlikte
degerlendirilmistir. Calisma, Mecelle’de yer alan deniz tagimacilifina dair hiikiimleri
tagima sozlesmeleri, deniz kazalarindan dogan sorumluluklar, sigorta iligkileri ve
miigterek donatanlik baglaminda yeniden yorumlamakta; ayrica bu hiikiimlerin giiniimiiz
deniz ticareti ve ¢gevre hukukuyla kesisen yonlerini ortaya koymaktadir.

Bu ¢ergevede makale, Mecelle’nin yalnizca tarih bir kodifikasyon degil, ayn1 zamanda
giliniimiiz deniz ticareti hukukuna dair karsilagtirmali analizlere imkan taniyan dinamik
bir hukuk metni oldugunu ortaya koymay1 amaglamaktadir.

Anahtar Kelimeler: * Mecelle *Hukuk * Deniz Ticareti * Tasima S6zlesmesi

ABSTRACT

This article examines the provisions of the Mecelle-i Ahkam-1 Adliyye, one of the most
original products of 19th-century Ottoman legal reforms, concerning maritime trade law,
and the legal basis for these provisions. Although the Mecelle mainly contains
regulations on land trade and debt relations, it also includes some provisions that
indirectly or directly relate to maritime trade in the context of maritime transport, liability
regime, transport, and insurance relations. Indeed, Articles 209, 388, 422,437, 453, 469,
480, 547, 550, 602—603, 814, 931-939, 1017, 1075, 1184, and 1320 contain provisions
relating to maritime trade.

When these provisions are considered alongside classical contract types such as sale,
lease (rental) exemption, agency, suretyship, and deposit, it is evident that Ottoman
jurists developed a systematic approach that integrated issues related to maritime
transport with the general principles governing land trade. Thus, rather than introducing
special regulations for maritime trade, the Mecelle provides a framework that allows
maritime trade relations to be resolved through existing types of figh contracts.

It can be said that the inclusion of maritime trade in the Mecelle was influenced by the
Maritime Trade Code, which was adapted from the French Maritime Trade Code of 1863.
This situation demonstrates that both the classical figh heritage and the codification
movements adopted during the modernization process operated together in the field of
maritime trade within the Ottoman legal system.

The study adopted a qualitative approach, evaluating classical Islamic law sources,
Mecelle articles, and practices related to maritime trade during the Ottoman period
together. The study reinterprets the provisions on maritime transport in the Mecelle in
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the context of transport contracts, liabilities arising from maritime accidents, insurance
relationships, and joint ownership; it also highlights the aspects of these provisions that
intersect with contemporary maritime trade and environmental law.

In this context, the article aims to demonstrate that the Mecelle is not merely a historical
codification, but also a dynamic legal text that allows for comparative analyses of
contemporary maritime trade law.

Keywords: * Medjelle « Law « Maritime Trade * Contract of Carriage

GIRIS

Osmanli Devleti’nde 19. yiizyilda gergeklestirilen hukuk reformlari, bir yandan
geleneksel Islam hukukunun temel ilkelerini korumayi, diger yandan
modernlesme siirecinin ortaya ¢ikardigi yeni ihtiyaglara cevap vermeyi
hedefleyen 6zgiin bir nitelik tasimaktadir. Bu reformlarin en 6nemli {iriinlerinden
biri olan Mecelle-i Ahkam-1 Adliyye, Hanefl fikhina dayanan muamelat

hiikiimlerini sistemli bir kanun metni héline getirerek, Osmanli hukuk tarihinde
merkezi bir yer edinmistir.!

Her ne kadar Mecelle esas itibariyle bir borg¢lar kanunu niteligi tasisa da icerdigi
genel ilkeler ve klasik akit tiirleri sayesinde ticaret hukukunun farkli alanlarina
uygulanabilir hiikiimler koymustur. Bu kapsamda deniz ticareti, Osmanl
Devleti’nin iktisadi ve stratejik yapisi i¢cinde 6nemli bir yer edinmis, 6zellikle
liman sehirleri ve uluslararasi ticaret aglar1 baglaminda gelismis bir uygulama
alam olusturmustur.? Deniz tasimaciligina iliskin ihtiyaglarin artmasi, bu alanda
6zel hukuki diizenlemelerin yapilmasini gerekli kilmistir. Bu ihtiyaca cevap
vermek amaciyla “Ticaret-i Bahriyye Kanunnamesi” (Kanunnidme-i Hiimaytin-1
Ticaret-i Bahriyye),’ yiiriirliige konulmustur. Bdylece deniz ticaretinden
kaynaklanan hukuki iligkilerin daha sistemli bir cergevede diizenlenmesi
hedeflenmistir.

1 Bir mukaddime, 1851 madde ve 99 maddelik Kavaid-i Kiilliye (genel hiikiimler) ile 16 kitaptan
olusan Mecelle’nin genel bir tanitimi ve igerigi hakkinda derli toplu bilgiler i¢in bkz. Ebu’l-
Ula Mardin, ‘Mecelle’ Isldm Ansiklopedisi, C. 7 (Milli Egitim Bakanhg1 1979) 433-436;
Mehmet Akif Aydin, ‘Mecelle-i Ahkdm-1 Adliyye’ Tiirkiye Diyanet Vakfi Islim Ansiklopedisi
(TDV Yayinlar1 2003) 231-235.

2 Merve Altinbas, ‘Deniz Ticaret Hukukunun Gelisimi ve Tiirk Hukukuna Etkileri’ (2019) 7
Nisantag1 Universitesi Sosyal Bilimler Dergisi 63, 63-64; Cengiz Kallek, ‘Ticaret’ Tiirkiye
Diyanet Vakfi Islim Ansiklopedisi (TDV Yaynlari 2012) 135, 141.

3 1863 tarihli kanunun tam metni i¢in bkz. Diistiir, I (1. Tertip, Matbaa-i Amire 1873). Ayrica
kanunla ilgili yapilan serh ¢alismasi i¢in bkz. Canan Acar, ‘Miicmel Ticdret-i Bahriyye Kaniinu
Serhi Kostaki Vayani’ (Yiiksek Lisans Tezi, Ordu Universitesi 2021).
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Bununla birlikte, biiylik 6lclide Fransiz deniz ticareti hukukundan iktibas
edilerek hazirlanan Ticaret-i Bahriyye Kanunnamesi, deniz ticaretinin zamanla
degisen ve karmasiklasan ihtiyaclarini karsilamada yetersiz kalmistir. On dort
fasildan olusan kanun; gemiler, navlun sozlesmeleri, konismento, yolcu
tagimaciligi, sigorta ve deniz hasarlar gibi temel konular1 diizenlemekle birlikte,
uygulamada ortaya ¢ikan yeni hukuki sorunlara her zaman ¢6ziim tiretememistir.
Bu nedenle deniz ticaretine iliskin uyusmazliklarda yalnizca kanun hiikiimleriyle
yetinilmemis, eksik kalan hususlarda Mecelle hiikiimleri ile genel hukuk
prensiplerinden de yararlanilmigtir.*

Mecelle’nin tamamlayici bir kaynak olarak devreye girmesi, Osmanli deniz
ticaret hukukuna kendine 6zgii karma bir karakter kazandirmistir. Boylece bir
tarafta ser’1 hukuk gelenegini temsil eden Mecelle hiikiimleri, diger tarafta Bati
kaynakli nizdmi diizenlemeler birlikte uygulanmistir.’ Bu durum, Osmanl
hukuk sistemindeki modernlesmenin yalnizca yabanci hukuklarin iktibasindan
ibaret olmadigini, klasik fikth mirasinin da yeni hukuki ihtiyaglarin
karsilanmasinda dnemli bir islev gordiigiinii ortaya koymaktadir.

Bu hukuki doniigiim, XIX. ylizyilda tesekkiil eden deniz ticaret mahkemelerinde
de agikga goriilmektedir. Her ne kadar bu mahkemeler modernlesme siirecinin
bir parcasi olarak ortaya c¢ikmis olsa da, sekillenmelerinde devlet
politikalarindan ¢ok deniz ticaretinin pratik ihtiyaglar1 etkili olmustur.
Tiiccarlarin ve denizcilerin karsilastiklart sorunlar ile uluslararasi ticaretin
giderek artan talepleri, bu mahkemelerin gelisiminde belirleyici rol oynamustir.
Bu yoniiyle Osmanli deniz ticaret hukukunun gelisimi, modern hukuk anlayisi
ile geleneksel hukuk mirasinin birlikte sekillendirdigi ¢ok boyutlu bir doniistim
stireci olarak degerlendirilebilir.

Bu makale, soz konusu ikili hukuk yapisim1 esas alarak Mecelle’nin deniz
ticaretine iliskin hiikkiimlerini, 6zellikle tagima sdzlesmeleri ve gemi kira iligkileri
baglaminda incelemeyi amaglamaktadir. Calismada, Mecelle’de yer alan icare
(kira), istisnd’ (siparis, eser sozlesmesi), vekalet, kefalet ve emanet gibi akit
tiplerinin deniz tasgimacilig1 ve gemi isletmeciligi alaninda nasil islevsel hale

4 llknur Ulug Cicim, ‘Ticaret-i Bahriye Kanunnamesine Gore Navlun Sozlesmeleri’ (2016) 4

Cedrus, 396.

M. Macit Kenanoglu, Ticaret Kanunnamesi ve Mecelle Isiginda Osmanl Ticaret Hukuku
(Lotus 2005) 75,114; M. Emre Kiligaslan, Osmanli Deniz Hukukunun Modernlesmesi (Selenge
Yayinlar1 2023) 16.

¢ Kiligaslan, 1317, 91-95.

5
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getirildigi ortaya konulmaktadir. Bunun yaninda 6rf ve teamdiliin baglayiciligi,
riskin ve sorumlulugun paylagimi, miicbir sebep ve miisterek avarya gibi
kavramlarin Osmanli hukukundaki temelleri ele alinarak, bu ilkelerin modern
deniz ticareti hukukuyla olan kesisim noktalar1 degerlendirilmektedir.

Bu gercevede galisma, Mecelle hiikiimlerinin Osmanli deniz ticaret hukukuna ne
ol¢iide ve hangi kavramsal gergeve icerisinde uygulanabilecegini incelemeyi
hedeflemektedir. Ozellikle Mecelle’nin kiilli kaideleri ve ilgili akit tiirleri
1s1ginda gemi kira sézlesmeleri, yiik tasima iligkileri ve deniz ticaretinde
karsilasilan miicbir sebep durumlari ele alinarak, Osmanli deniz ticaret
hukukunun klasik ve modern unsurlar1 birlestiren yapisi ortaya konulacaktir.

I. MECELLE’DE DENIiZ TiCARETI IiLE iLGiLi TEMEL HUKUMLER

Osmanli hukuk sisteminde ser’1 ve nizami diizenlemelerin birlikte yiiriitildigi
modernlesme doneminde, deniz ticareti gibi 6zel hukuk alanlar1 ¢ogu zaman
miistakil kanunlarla diizenlenmistir. Bu durum, hem deniz ticaretinin kendine
O0zgli teknik yapisindan hem de uluslararasi ticaretin giderek artan
ihtiyaglarindan kaynaklanmustir.

Esasen deniz ticaretine iliskin hukuki diizenlemelerin tarihi oldukca eski
donemlere uzanmakta olup, bu alandaki en erken yazili kurallara Ur-Nammu,
Lipit-Istar, Esnunna ve Hammurabi Mecelleleri’nde rastlanmaktadir.” Tarihsel
stire¢ icerisinde Osmanli Devleti de Akdeniz havzasinda yiizyillar boyunca
olugmus ve belirli 6l¢lide kurumsallasmis bir deniz ticareti hukuku gelenegiyle
karsilasmis; Islam hukukcularinin katkilartyla sekillenen bu sistemin kendi
hukuk anlayisiyla bagdasan uygulamalarini benimseyerek siirdiirmiistiir.® Bu
yoniiyle Osmanli deniz ticareti hukuku, bir taraftan koklii hukuki geleneklerin
devamini saglarken, diger taraftan degisen ticari ihtiyaglara uyum saglayacak
yeni diizenlemelerin gelismesine zemin hazirlamistir. Mecelle-i Ahkam-1
Adliyye ise agirlikli olarak borg iliskileri ve genel akit teorisine dair hiikiimleri
konu edinmis; bu nedenle deniz ticaretine iliskin ayrintili diizenlemeler dogrudan
Mecelle biinyesinde yer almamistir. Bununla birlikte Mecelle, igerdigi kiilli
kaideler ve genel hukuk prensipleri araciligiyla deniz ticareti alaninda da dolayli
bicimde uygulanabilecek bir hukuki c¢er¢eve sunmustur.’ Nitekim denizlerin

7 Altibas, 2019, 64.
8 Kiligaslan, 32-33.
9 Acar, 17.
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herkesin ortak kullanimina acik oldugu yoniindeki yaklasimi, uluslararasi
hukukta kabul goren genel ilkelerle paralellik arz etmektedir.'

Mecelle’nin deniz ticaretine yalnizca sinirli Olgiide temas etmesinin temel
nedeni, bu alandaki ayrintili diizenlemelerin 1863 tarihli Fransiz Deniz Ticareti
Kanunu’ndan iktibas edilerek hazirlanan “Ticaret-i Bahriyye Kanunnamesi”
(Kanunname-i Hiimayun-1 Ticaret-i Bahriyye) adiyla yiiriirliige konulan 6zel bir
kanunda ele alinmis olmasidir.

S6z konusu kanun, esas itibartyla 1807 tarihli Fransiz Ticaret Kanunu’nun deniz
ticaretine ayrilmis ikinci kitabimin terciimesine dayanmakla birlikte, Italyan,
Hollanda, Belgika, Ispanya ve Prusya gibi farkli devletlerin deniz ticareti
mevzuatindan da yararlanilarak hazirlanmigtir.!! Bu yoniiyle, deniz ticaretine
iliskin ayrintili hukuki ¢ercevenin Mecelle disinda, daha teknik ve karsilagtirmali
bir kodifikasyonla olusturuldugu anlagilmaktadir.

Dolayisiyla Mecelle’de yer alan deniz ticaretine dair hiikiimler, teknik
ayrintilardan ziyade genel hukuk ilkeleri diizeyinde sekillenmistir.

Bu cercevede Mecelle hiikiimleri, deniz ticareti bakimindan 6zellikle ii¢ temel
alanda 6nem tagimaktadir: akitlerin sthhati baglaminda garar yasagi, gemi kira
ve yik tagima sozlesmeleri, sorumluluk rejiminde miicbir sebep ile zararin
tazmini esaslari. Asagida bu li¢ baglik altinda Mecelle’nin deniz ticaretine dair
temel yaklagimi ele alinacaktir.

1. AKit Serbestisi, Garar Yasag ve Teslim Ilkesi

Mecelle’de akitlerin gegerliligi, taraflarin irade beyanlarinin akdin konusunu
teskil eden mal veya edim iizerinde hukuken ve fiilen tasarruf imkan
bulunmasiyla Ortiigmesine bagli olarak diizenlenmistir. Bu baglamda akdin
sthhat sartlarindan biri, akdin konusu (ma’kadun aleyh) olan mal veya edimin

10 Mecelle’de su, ot ve atesin kullanimimin serbest oldugu ve bu unsurlardan yararlanmanin

herkes i¢in ortak bir hak teskil ettigi belirtilmistir. Bu yaklagim ¢er¢evesinde deniz ve gollerden
yararlanma da hukuken mesru goriilmiistiir. ilgili hiikiimler sdyledir: Mecelle, m. 1234: “Su
ve ot ve ates miibahtir. Nds bu ii¢ seyde siirekddir.”

Mecelle, m.1237: “Denizler ve biiyiik goller miibahtir.”

Mecelle, m.1264: “Herkes hava ve ziyd ile intifd ‘ eyledigi gibi denizler ve biiyiik géller ile dahi
intifa‘ edebilir.” (Hoca Eminefendizdde Ali Haydar Efendi, Diireru’l-Hukkim Serhu
Mecelleti’l-Ahkdm (Rasit Giindogdu ve Osman Erdem trs, 2nd edn, Diyanet Isleri Bagkanhg1
Yaymlar1 2017) 3/2200,2202,2219.)

' Ulug Cicim, 396.



GUMUS BOKE & MENEKSE 201

mevcudiyeti ve fiilen tesliminin miimkiin ve makddr (ulagilabilir) olmasidir. Zira
akdin konusu belirsiz hale geldiginde, taraflar arasinda hakkaniyete aykir1 bir
risk dagilim1 ortaya ¢ikmakta ve bu durum islam hukukunda garar (belirsizlik)
yasag1 kapsaminda degerlendirilmektedir.'?

Garar, akdin maksadinin gerceklesmesini engelleyen bir unsur olarak, 6zellikle
akdin konu unsuru iizerinde belirsizlik dogurmakta ve akdin gecersiz
sayilmasina yol agmaktadir. Bu nedenle Isldm hukukunda, taraflar arasindaki
risk ve sorumluluk dengesinin korunabilmesi amaciyla garar ihtiva eden iglemler
yasaklanmis; 6zellikle teslimi miimkiin olmayan veya mevcut olup olmadigi
belirsiz olan bir seyin satilmasi, akdi temelden zedeleyecegi icin batil kabul
edilmistir."

Bu gercevede akdin konusunun mevcut olmasi ve tesliminin miimkiin bulunmast
sart1, yalnizca genel akit teorisi bakimindan degil, riskin yiiksek oldugu 6zel
ticaret alanlarinda da belirleyici bir isleve sahiptir. Nitekim Altinbas’in da
belirttigi gibi, deniz ticaret hukukunun gelisimi daha ¢ok deniz yiik tagima
sozlesmelerinde taraflarin akde bagl ve akit disi sorumlulugu {izerine
sekillenmistir."* Bu durum 6zellikle deniz ticareti s6zlesmelerinde yiikiin
denizde zayi olmasi, ulasilamamasi veya belirli bir limana varamamasi gibi
dogas1 geregi yliksek risk iceren ihtimaller dikkate alindiginda, Mecelle’de
ongoriilen ‘teslimin miimkiin olmasi” sartt bu alanda daha da Onem
kazanmaktadir. Deniz yoluyla tasima iliskilerinde mal iizerindeki fiill
hakimiyetin alictya gecisi belirli bir siirece yayildigindan, teslim
gergeklesmeden once meydana gelen ziyan ve hasarlar kural olarak saticiya ait
kabul edilmektedir. Bu yaklasim, kabz ilkesi ¢ercevesinde riskin taraflar arasinda
adil ve Ongoriilebilir sekilde paylastirilmasimi saglar. Aksi hdlde Aksi hélde,
teslim gerceklesmeden 6nce meydana gelen kayiplarin aliciya yiiklenmesi, garar
yasagl kapsaminda belirsizlik ve hakkaniyete aykirihik doguracaktir.'

12" Bkz. Mustafa Kisbet, ‘Islam Hukukuna Gore Satim Ahdinde Malin Kabz ve Teslimi’ (Doktora
Tezi, Uludag Universitesi, Sosyal Bilimler Enstitiisii, Islam Hukuku Bilim Dali 2010) 43-48.

13 Bkz. Ibrahim Kafi Dénmez, ‘Garar’ Tiirkiye Diyanet Vakfi Islim Ansiklopedisi (TDV
Yayinlar1 1996) 13/366; Mehmet Erdogan, Fikih ve Hukuk Terimleri Sézligii (2. Baski, Ensar
Nesriyat 2005) 354; Necmeddin Giiney, ‘Satim Akdi Ozelinde Islam Bor¢lar Hukukunda
Garar’ (Doktora Tezi, Necmettin Erbakan Universitesi Sosyal Bilimler Enstitiisii 2013).

14 Altinbas 2019, 64.

Bkz. {lknur Yasar Bilicioglu, ‘Kabz Oncesi Tasarruf ve Hasar Hiikiimleri Baglaminda Mecelle
ve Fransiz Medeni Kanunu Mukayesesi’ (2024) 14 (1) Islam Tetkikleri Dergisi, 179—183.
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Dolayisiyla Mecelle’nin akitler hukukuna iliskin genel ilkeleri ile deniz
ticaretine uygulanabilirligi arasinda dogrudan bir iliski oldugu s6ylenebilir.

Iste bu genel ilkeler cercevesinde, Mecelle’de deniz ticaretine uygulanabilir
nitelikteki bazi somut diizenlemelerin, 6zellikle akitlerin kurulmasi, teslim ve
riskin intikali bakimindan nasil sekillendiginin ilgili madde hiikiimleri iizerinden
ele alinmasi yerinde olacaktir:

A. Teslimi Miimkiin Olmayan Malin Satis1

Garar yasag1 ve teslim sarti, bir satim akdinin gegerli olabilmesi i¢in yerine
getirilmesi zorunlu temel unsurlar arasinda yer almaktadir. Mecelle’nin 198.
maddesinde satilan malin tesliminin miimkiin ve makd{r olmasi akdin sihhat
sart1 olarak diizenlenmis;'® benzer sekilde 209. maddede de teslimi miimkiin
olmayan seylerin satiminin batil oldugu agikea ifade edilmistir. Nitekim havada
serbestee dolasan bir kusun veya su altindaki belirli bir baligin satisi, teslim
imkan1 bulunmadig1 i¢in gegersiz kabul edilmistir.!’

Bu hiikiimler, belirsizlik ve risk unsurlarinin yogun oldugu deniz ticaretine
iliskin s6zlegmeler bakimindan da Mecelle’nin genel ilkelerinin belirleyici bir
islev gordiigiinii ortaya koymaktadir. Zira islam hukukunda “ma’dumun bey’i”
yani mevcut olmayan veya teslimi miimkiin bulunmayan bir malin satisi

yasaklanmugtir. '8

Deniz ticaretinde ise tasima konusu mallarin zayi olmasi, ulasilamamasi ya da
teslim siirecinde zarar gormesi ihtimali her zaman mevcut oldugundan, garar
yasag1 ve kabz ilkesi taraflar arasindaki menfaat dengesinin korunmasi agisindan
6zel bir 6nem kazanmaktadir.

Bu gergevede Mecelle’nin s6z konusu ilkeleri, deniz tasimaciligimin dogasindan
kaynaklanan belirsizlikleri ve oOngorillemeyen riskleri asgariye indirmeye
yonelik bir hukuki giivence saglamis; ayn1 zamanda Osmanli hukuk diizeninde

“[Mebi ‘in] miisteriye [teslimi miimkiin ve makdiir olmak] sihhat-i bey ‘de sart ve [ldzimdwr.]”
(Bkz. Ali Haydar Efendi, 1/292).

“Teslimi miimkiin ve makdiir olmayan seyi satmak batildir... derydya (denize) batip da ihract
(¢tkarimasy) miimkiin olmayan kayigin bey’i (satisi) bdtildir.” (Bkz. Ali Haydar Efendi,
1/302).

18 Genis bilgi i¢in bkz. Muhammed Eb{ Zehra, el-Milkiyye ve Nazariyyetii'l-Akd fi’s-Seriati’l-
Islamiyye (Daru’l-Fikri’l-Arabi 1977) 256-258; Ismail Bilgili, ‘Islam Hukukunda Ma‘dim’un
Satis1’ [2006] Islam Hukuku Arastirmalar1 Dergisi 211.
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akitler hukuku ile deniz ticareti uygulamalarinin birbirine uyumlu bigimde
islemesine katkida bulunmustur.

B. Gemi ve Donamim Satis1

Mecelle’nin  220. maddesinde gemi ve gemi donanimina iliskin satim
islemlerinin hukuki cercevesini belirleyen, “Mukadderdtin yalniz efrad ve
aksdmina bahd takdir ederek toptan satmak sahih olur.” hilkmiine yer verilmis;
devaminda ise “mesela bir kayitk odunu ¢ekisi su kadar kurusa olmak iizere
satmak sahih olur” denilerek, bir kayigin yahut kayik yapiminda veya
donaniminda kullanilan malzemelerin toptan satisinin, teslimi miimkiin oldugu
siirece gegerli oldugu ortaya konulmustur. '

Bu hiikiim, deniz ticaretinde gemi, tekne, kayik veya bunlara ait donanim ve
malzemelerin ¢ogu zaman toplu ve pargali halde el degistirdigi dikkate
alindiginda, uygulamaya dogrudan karsilik gelen bir esneklik saglamaktadir.
Ozellikle gemi donanimina iliskin satislarda, her bir parcanin miktarmnin akit
aninda tek tek belirlenmesi pratikte gii¢ olabileceginden, Mecelle bu tiir islemleri
akit serbestisi ilkesi g¢er¢evesinde gegerli kabul etmis; ancak bu serbestiyi
teslimin miimkiin olmasi ve garar dogurmamasi sartina baglamistir. Boylece
hem ticari hayatin gerekleri gozetilmis hem de taraflar arasinda belirsizlikten
kaynaklanabilecek uyusmazliklarin 6niine gegilmesi amaglanmustir.

Bu noktada Mecelle’de, meblin (satis akdinde satilan mal veya esya)
miktarindaki belirsizlik (cehalet) konusunda Hanefiler arasinda imameyn’in
goriisli tercih edilmistir. EbG Hanife’ye gore satima konu malin miktarinin
bilinmemesi akdi fasit kilarken, Imdmeyn’e gére keyli, vezni, zer’i veya adedi
mallarda bu belirsizlik sonradan giderilebilir niteliktedir ve akdin sihhatine engel
teskil etmez.?’

Mecelle’nin 220. maddesi, bu ikinci goriisii esas alarak, gemi ve gemi donanimi
gibi olgiilebilir ve teslimi miimkiin mallarin toplu satigini caiz kabul etmistir. Bu

19 flknur Yagar Bilicioglu, ‘A Comparison of Majalla’s Kitab al-Buyu‘ and the French Civil
Code’ [2023] Rize Ilahiyat Dergisi 1, 10.

20 Ebu Bekir Alauddin b Mes‘0d el-Kasani, Bedd’i ‘u’s-Sand’i Fi Tertibi’s-Serdi‘ (Darii’l-
Kiitiibi’l-[lmiyye 1986) 5/159. Ayrica bkz. Giiney (n 15) 177; Yasir Tiirky1lmaz ve Ali Kumas,
‘Islam Borglar Hukukunda Akit Meclisinin Asamalar’ (2025) 25 Dinbilimleri Akademik
Arastirma Dergisi 747, 773.
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yaklagim, deniz ticaretinde siklikla karsilasilan parcali, toplu ve ticari teamiile
dayali satis bi¢cimlerinin hukuken gecerli sayilmasina imkan tanimaktadir.

Sonu¢ olarak Mecelle, gemi donanimi ve satigina iligkin islemlerde akit
serbestisini tamimakla birlikte, bu serbestiyi garar yasagi ve teslim ilkesiyle
dengelemistir. Satima konu mallarin fiilen teslim edilebilir olmasi1 ve
miktarlarinin sonradan objektif Olgiilerle belirlenebilir nitelik tagimasi, akdin
gegerliligi i¢in yeterli goriilmiistiir.

C. Riskin Devri ve Kabz

Mecelle’nin 293. maddesinde yer alan “Mebi kable’l-kabz bayiin yedinde telef
olsa, miisteri hakkinda bir sey terettiip etmeyip zarart bayie ait olur” hilkkmii,
kabz ilkesinin temelini olusturur. Bu maddeye gore mebiin (satis akdine konu
olan malin) zayi olmasi1 veya hasar gdrmesi riski, alicinin fiili hakimiyetine
(kabz) gegmeden Once saticiya aittir. Boylece risk, miilkiyetin degil, fiili tasarruf
yetkisinin devriyle birlikte aliciya gegmektedir.?!

Modern hukukta da benzer bir yaklagim goriilmektedir. Borglar Kanunu’nun
208. maddesi, “riskin intikali/hasarin gecisi” bashgi altinda, satilan malin zayi
ve hasar tehlikesinin kural olarak teslim aninda aliciya gegtigini belirtir.”> Bu
hiikiim, Mecelle’deki kabz esasinin ¢agdas bir yansimasidir. Deniz ticaretinde
kullanilan FOB (Free on Board) ve CIF (Cost, Insurance and Freight) gibi teslim
sekilleri de riskin fiili teslim anina baglanmasi esasini benimsemektedir.?®

Satis, miilkiyeti nakleden bir akit olmasimna ragmen, alicinin mal iizerinde
tasarruf edebilmesi ve hasardan sorumlu tutulabilmesi i¢in kabzin gerceklesmesi
gerekir. Nitekim Islam hukukcularimin ¢ogunlugu hasar sorumlulugunun
miisteriye intikali icin kabzi gerekli gormektedir. Kabz bu anlamda “bir
kimsenin hukuki bir isleme dayali bicimde maliki oldugu mali tasarrufia
bulunabilecegi sekilde elinin altina almasi” anlaminda bir hukuk terimidir.?*

Mecelle’de mebiin telefi hdlinde zararinin kime yansitilacagi meselesi, 293-296.
maddeler arasinda miisteriyle saticinin kabzdaki sorumluluklar1 temelinde

2l flknur Yasar Bilicioglu, ‘Kabz Oncesi Tasarruf ve Hasar Hiikiimleri Baglaminda Mecelle ve

Fransiz Medeni Kanunu Mukayesesi’ (2024) 14 (1) islam Tetkikleri Dergisi 171-198.

22 Fikret Eren, Bor¢clar Hukuku Ozel Hiikiimler (Yetkin Basim 2015) 51.

2 Seyfettin Ceylan, ‘Deniz Tagimacilig ve Incoterms: FOB’a iliskin Bir Degerlendirme’ (2020)

2 Uygulamali Bilimler Fakiiltesi Dergisi 13, 21.
24 H. Yunus Apaydin, ‘Kabz’ TDV Islam Ansiklopedisi, vol 24 (TDV 2011) 45.
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diizenlenmistir. Buna gore mebiin telefi bes farkli sebepten biriyle gergeklesir:
Bayinin (saticinin) fiiliyle, malin kendi niteliginden (mebi) kaynaklanan
sebepler, semavi afetler, {iglincii sahis fiiliyle ve miisteri fiiliyle. Malin kabzdan
once, bayl veya mebiin fiiliyle veya semavi afetle telef olmasi durumunda akit
gecersiz hale gelir. Miisterinin semen ddeme yiikiimliiliigii kalkar. Odediyse geri
isteme hakki dogar. Miisteri malin kiymetini veya mislini saticiya tazmin
ettiremez. Ciinkii Mecelle’ye gore mal satis fiyatiyla tazmin edilir. Satim akdi
icap ve kabulle hiikiim dogurmasina, yani mal ve semen taraflar arasinda el
degistirmesine ragmen, akitten maksat mebii oldugu icin, kabzdan 6nce malin
ugradig1 maddi zarar saticiya aittir. Bu hiikiim menkul veya gayrimenkul ayrimi
yapilmaksizin tiim mallar bakimindan gegerlidir.?

Kabz esasina dayali bu risk anlayisi, deniz tasimaciligr gibi yiiksek belirsizlik
iceren alanlarda da dzel bir 6nem kazanir.?® Nitekim arsiv belgelerine yansiyan
Osmanli uygulamasinda, Navlun sézlesmeleri Kadilarin gézetimi altinda yapilir
ve belirlenen narhin disina ¢ikilamazdi.?’

Deniz ticaretinde malin fiilen teslim alinmasi, riskin intikali bakimindan
belirleyici unsurdur. Bu ¢ercevede deniz ticaretinde kullanilan FOB (Free on
Board: Denizyolu tasimacilit sirasinda yiikleme limaninda teslimin
gerceklesmesi)) ve CIF (Cost, Insurance and Freight: mal bedeli, sigorta ve
navlun (tasima tcreti) dahil satis masraflarinin {stlenilmesi) gibi teslim
sekilleri,”® riskin fiili teslim anina baglanmasi esasin1 benimser. CIF satista satici,
navlun ve sigorta masraflarin iistlenmekle birlikte, risk malin gemi giivertesine
yiiklendigi anda aliciya geger. Dolayisiyla saticinin tagima ve sigorta giderlerini
iistlenmesi, hasar riskinin de kendisine ait oldugu anlamina gelmez. Bu ydniiyle
s6z konusu teslim sekilleri, riskin miilkiyetten ziyade fiili hakimiyetle
iliskilendirildigi kabz anlayisiyla ortiigmektedir.

Deniz tasgimaciliginda teslim ve riskin intikali, cogu zaman konsimento (yiikleme
senedi) araciligiyla belgelenir. Ozellikle mal bedelinin pesin ddenmedigi
durumlarda satici, mali gemiye teslim ettikten sonra kaptanla diizenlenen
konsimentoyu alicinin bankasina ibraz ederek bedeli tahsil eder. Konsimento;
yiikiin gemiye teslim alindigini, miktarini, génderilecegi kisiyi ve varig limanini

25 Bkz. Ali Haydar Efendi, 1/415-423.

26 Gemi ticaretinin kargilastig1 riskler ve finansmani yollar i¢in bkz. Fethi Gedikli, Osmanli
Sirket Kiiltiirii: XVI—XVII. Yiizyillarda Mudérebe Uygulamasi (1z Yayncilik 1998) 237-260.

27 Ulug Cicim, 397.
28 Deniz ve i¢ sularda kullanilan teslim sekilleri igin bkz. Ceylan, 21.
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gosteren, taraflar arasinda teslimin gergeklestigini belgeleyen bir senettir.”” Bu
belge, modern hukukta oldugu gibi Islam hukuku bakimindan da teslimin ispati
ve taraf iradelerinin agiklanmasi agisindan hukuki giivence saglar.*

Osmanli uygulamasinda da konigsmentonun, Ticaret-i Bahriye Kanunnamesi’nin
101-105. maddelerinde “Tahmiliye Senedi” baglig: altinda diizenlendigi ve dort
niisha olarak tanzim edildigi goriilmektedir.’!

Sonug itibartyla, gerek Islam hukukunda kabz ilkesine dayali risk anlayis1 gerek
modern hukukta riskin teslim anina baglanmasi, adalet ve hakkaniyet merkezli
bir risk dagilimini hedeflemektedir. Mal iizerindeki fiili hakimiyet kime aitse,
riskin de o tarafa yiiklenmesi, ticari iligkilerde giivenligi ve sorumluluk dengesini
temin etmektedir.

II. GEMI KiRA VE YUK TASIMA SOZLESMELERI

Osmanl1 uygulamasinda gemi kira ve yiik tasima s6zlesmeleri, islam hukukunun
muamelat hiikiimleri ¢ercevesinde sekillenmis; 6zellikle icare, emanet ve vekalet
akitleriyle iliskilendirilerek degerlendirilmistir.

Deniz ticaretinin tarihsel gelisimine bakildiginda, bu alandaki en erken yazili
diizenlemelerin ilkcag Mezopotamya uygarliklarinda ortaya ciktigt ve soz
konusu kanunlarda gemi kirasi ile tagiyicinin sorumluluguna iliskin hiikiimlere
yer verildigi goriilmektedir.*?

Miisterek avarya hiikiimleri ise Tiirk Deniz Ticaret Hukuku’nda ilk defa 1864
tarihli Ticaret-i Bahriye Kanunnamesi’nde diizenlenmis; kanunnamede miisterek
avarya, bir taraftan tanimi ve unsurlariyla, diger taraftan baslica avarya halleri
ve tasfiye usulleriyle olmak iizere iki temel baslik altinda ele alinmugtir.>

29 Kaptanin yiikiin teslim almdigma dair tek tarafli olarak diizenledigi kiymetli evrak. Bkz. Emine

Yazicioglu, Rayegan Kender ve Ergon Cetingil, Deniz Ticaret Hukuku (Beta Yayinlar1 2003)
112; Selahattin Bagdatli, Temel Hukuk Kavramlar: (Yasa Yayinlart 1995) 119.

30 Muharnrne.t Abdiilmecit Karaaglan, Islam Deniz Ticaret Hukuku (Hikme.tevi. Yayinlar1 2019)
114-115. Ismail Yurdakok, ‘Islam Deniz Ticaret Hukukunda Gemi Ile Ilgili Hiikiimler’
<https://www.academia.edu/16986680/%C4%B0slam_Hukuku Deniz_Ticaret Hukuku>
accessed 25 February 2026.

31 Ulug Cicim, 401-402.

32 Altinbas, 2019, 64-65.

3 Elif Vildan Keskinkiling, ‘1864 Ticaret-i Bahriye Kanunnamesi’nden Giiniimiize Miisterek

Avarya’ (Yiiksek Lisans Tezi, Akdeniz Universitesi, Akdeniz Uygarhiklar1 Arastirma Enstitiisii
2020) 40-41.
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Bu ¢ercevede her sézlesmede oldugu gibi, deniz ticaretine iligskin bu akitlerin
kurulusu da bu akitlerin kurulusu da taraflarin karsilikli ve birbirine uygun irade
beyanlarini ifade eden icap ve kabul ile gergeklesmistir.** Deniz ticaretinin
gelistigi liman sehirlerinde ise s6z konusu sozlesmeler, 6rf ve ticari teamiillerin
etkisiyle uygulamaya uyarlanmistir.’

Gemi kira sozlesmeleri, geminin tamaminin veya bir kisminin belirli bir siire
yahut belirli bir sefer i¢in kiralanmasini konu edinmistir. Bu sézlesmelerin
gecerliligi bakimindan taraflarin rizasi, kira bedelinin belirli olmasi, tagimanin
yapilacagi yerin ve kira siiresinin belirtilmesi gibi temel unsurlar aranmistir.
Geminin sevk ve idaresi ise kural olarak gemi sahibine veya kaptana
birakilmigtir.*®

Yiik tasima soézlesmeleri ise malin bir limandan baska bir limana naklini konu
edinmis; tasiyicinin sorumlulugu genel olarak emanet ve kusur esaslarina
dayandirilmigtir. Buna gore tasiyici, kasit veya ihmal sonucu meydana gelen
zararlardan sorumlu tutulmus, buna karsilik firtina, deniz kazasi veya korsan
saldiris1 gibi miicbir sebepler sorumlulugu ortadan kaldiran héller arasinda
degerlendirilmistir.” Nitekim klasik Islam hukukunda da tasiyanin sorumlulugu,
miicbir sebepler disinda kalan zararlar1 kapsayacak sekilde ele alinmistir.>® Bu
genel cergeve igerisinde, miisterek avarya kapsaminda degerlendirilen
fedakarliklar—o6rnegin denize yiik atilmasi (Kural I), yanginin sondiiriilmesi
(Kural IIT) veya karaya oturtma (Kural V)—ancak miisterek avarya hareketinin
dogrudan sonucu olan zarar ve masraflar olarak kabul edilmistir.*

Deniz yoluyla yiik tagima ise uygulamada ya geminin biitiiniiyle kiralanmasi ya
da belirli bir hatta sefer yapan gemide tasinan yiik karsiliginda navlun 6denmesi
suretiyle gerceklestirilmistir.*’ Klasik Islam hukuku kaynaklarinda bu iki yontem
arasinda bir ayrima gidilmemis, her ikisi de gemi kirasi1 (icare) kapsaminda ele

34 Ali el-Hafif, Islam Hukukuna Gore Hukuki Islemler ve Hiikiimleri: Esya Hukuku ve Bor¢lar
Hukuku (Rahmi Yaran tr, TDV Yayinlar1 2011) 252-253. Hayreddin Karaman, ‘Akid’ Tiirkiye
Diyanet Vakfi Islam Ansiklopedisi (TDV Yayinlar1 1989) 251, 253.

Merve Altinbas, ‘Osmanli Hukukunda Gemi Kira Sézlesmeleri’ (Doktora Tezi, Kirikkale
Universitesi, Kamu Hukuku Anabilim Dali 2020) 50-53.

Gemi Kira S6zlesmesinin Unsurlari i¢in genis bilgi bkz. Altinbas, 2020, 54-63.

37 Altinbas, 2020, 73-76, 170-171; Karaaslan, 188.

38 Karaaslan, 183.

3 Keskinkiling, 37-38.

40 Hassan S Khalilieh, Islamic Maritime Law: An Introduction (Brill 1998) 62; Karaaslan, 27.

35

36
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almmigtir.*! Buna karsilik 1863 tarihli Ticaret-i Bahriye Kanunndmesi’nde,
giinliimiiz terminolojisindeki “tam c¢arter” uygulamasina karsilik gelen geminin
tamaminin belirli bir yiik i¢in kiralanmasi (m. 107) ile “kirkambar” olarak
adlandirilan kismi yiikleme usulii (m. 112-113) arasinda agik bir ayrima
gidilmistir.*?

Gemi kirasina 6zgii miistakil bir diizenlemenin bulunmamasi sebebiyle bu
sozlesmeler, kullandirma amacina ydnelik isimsiz akitler arasinda kabul
edilmis,* hukuki esaslar1 satim, icdre, hayvan kirasi ve daman hiikiimleri ile
yerlesik 6rfl uygulamalar ¢ergevesinde belirlenmistir.*

Osmanli uygulamasinda gemi kira sozlesmeleri cogu zaman kadi huzurunda
tescil edilerek yazili héle getirilmis, sézlesmeden dogan uyusmazliklar kadi
mahkemelerinde ¢oziimlenmistir.* Bu sozlesmelerde genellikle malin cinsi ve
miktar1, kalkis ve varig limanlart ile navlun bedelinin 6denmesine iligkin
ayrintilar agik bigimde kayda gegirilmistir.*

Bununla birlikte, Osmanli deniz tasimaciliginin yalnizca 6zel hukuk iliskileriyle
sinirli kalmadig1, donanmanin insan kaynagi temininde de denizcilikle baglantili
farkli uygulamalarin bulundugu goriilmektedir. Nitekim XVI. yiizyilin
ortalarindan itibaren kiirek cezasina carptirilan bazi suglularin (hirsizlik,
haydutluk, adam o&ldiirme, kalpazanlik vb.) Osmanli donanmasinda kiirekc¢i
olarak istihdam edilmesi, deniz giiciiniin ihtiyaclarinin cezai yaptirimlarla da
desteklendigini gostermektedir.*’

Ayrica 19. yiizyilda Tanzimat siireciyle birlikte deniz ticaretinin artan ihtiyaglar
dogrultusunda, 1863 tarihli Ticaret-i Bahriyye Kanunnamesi yiiriirlige

41 Pozitif hukukta birinci tiir ¢iplak gemi kiras1 olarak tammlanirken, ikinci tiir kongimento

s6zlesmesi olarak tanimlanmaktadir. Altinbas, 2020, 150.

4 Ulug Cicim, 398-400, 402-403.

4 Hayrettin Karaman, Mukayeseli Islam Hukuku (Irfan Yaymevi 1974) 2/53; Karaaslan, 62.

4 Omer Nasuhi Bilmen, Hukuki Islamiyye ve Istildhati Fikhiyye Kamusu (Bilmen Yayinevi

1985) 6/202; Karaaslan, 64, 247.

45 Ornek olarak 1100 (1689) tarihli 145 numarali ve 1173/ 1760 tarihli 353 numarali Galata Kadi
Sicilleri’nde yer alan gemi kira sdzlesmesi tescil kayitlari i¢in bkz. Altunbasg, 98-100.

4 Ulug Cicim, 398-399.

47 idris Bostan, Osmanli Bahriye Teskilati: XVII. Yiizyilda Tersane-i Amire (Tiirk Tarih Kurumu
1992) 213-215.
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konulmus; boylece gemi kira ve navlun sozlesmeleri daha sistematik bir
diizenlemeye kavusturulmustur.*®

1. icare ve Istisna Akitleri Baglaminda Gemi Hukuku

Deniz ticaretinde akitlerin kurulusu, taraflarin karsilikli ve birbirine uygun irade
beyanlarina dayanir. Ticaret-i Bahriyye Kanunnamesinde sozlesmeyi kuran
irade beyanlarinin yazil sekilde taraflarin ehliyetine iligkin bir diizenlemeye yer
verilmediginden bu konuda tamamlayict kanun olan Mecelle’deki genel kira
hiikiimlerine gidilmistir.

Mecelle’nin 433. maddesinde “Bey’ gibi icare dahi icdb ve kabil ile miin’akid
olur.” ve 445. maddesinde “Biiyii’da oldugu gibi icdrenin in’ikadinda dahi
icabin kabiile muvdfakati ve meclis-i akdin ittihddi sarttir.” hikimleri bu
durumu ag¢iklamaktadir.*

Bu hiikiimler, Osmanli deniz ticareti hukukunda Mecelle’nin ser’1 nitelikli genel
ilkelerinin, Bati kaynakli Ticaret-i Bahriyye Kanunnamesi’'ni tamamlayici bir
islev iistlendigini géstermesi bakimindan énemlidir. Nitekim Tanzimat sonrasi
donemde deniz ticareti hukuku, bir yandan Mecelle’de ifadesini bulan ser’i
hukuk ilkeleriyle, diger yandan Bati menseli nizami diizenlemelerin birlikte
uygulandig ¢ift kaynakli bir yapiya doniismiis; boylece s6zlesmelerin kurulusu
ve gecerliligi hem klasik fikih esaslari hem de modern kodifikasyon anlayisi
cercevesinde degerlendirilmistir.® Irade beyanma yonelik 433 ve 445,
maddelere gore kira s6zlesmesi icap ve kabul ile kurulur ve bu icap ve kabuliin
akit meclisinde birlesmesi gerekir.>!

Mecelle’de taraflarin karsilikli ve birbirine uygun irade beyanlari, s6zlesmenin
kurulmast igin yeterli goriilmiistiir.>

4 Ulug Cicim, 401.
4 Ali Haydar Efendi, 1/644, 669.

30 Keskinkiling, 16.

SU “Bey gibi icdre dahi icdb ve kabiil ile miin‘akid olur.” “ Biiyii‘da oldugu gibi icdrenin
in ‘ikddinda dahi icabin kabiile muvdfakati ve meclis-i akdin ittihddr sarttir.” (Ali Haydar

Efendi, 1/644,669), Ayrica bkz. Altinbas, 2020, 148.

“Icdrenin sihhatinde dkideynin rizdsi sarttir.” (Mecelle, m.448), Bkz. Ali Haydar Efendi,
1/674.

52
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Ayrica 437. madde de “Teati tarikiyle dahi icdre miin’akid olur.” denilerek,
s0zsliz olarak yalniz fiil ile yapilan akitlerin (6rnegin yolcu vapuruna veya iskele
kayigina binmek) de gegerli oldugu belirtilmistir.>

Gemi insasi ise istisna akdi kapsaminda ele alinmis; belirli vasiflari 6nceden
belirlenmis bir geminin bedel karsiliginda imal edilmesi, klasik fikih anlayisiyla
uyumlu bigimde diizenlenmistir. Bu yaklagim, Osmanli deniz ticaretinde gemi
yapim ve igletme faaliyetlerinin hukuki giivence altina alinmasini saglamstir.

Gemi insa faaliyetleri, imparatorluk topraklarinin denizle i¢ ice olmasi sebebiyle
ihtiya¢ duyulan her bolgede Tersane-i Amire denetiminde gerceklestirilmistir.>*

Bu faaliyetler kapsaminda, gemi insasinda kullanilacak kerestenin temini igin
ocaklik sistemi uygulanmis ve bu kerestelerin kesim ve nakil iicretleri cinslerine
gore degismistir.*

Mecelle 388. madde gemi ingasindan bahsetmis ve sdyle demistir:

“[Bir kimse] .... marangoz ile til ve arzini ve] sair [evsaf-1 lazimesini
beyan ederek] kereste ve levazim-1 sdire marangozdan olmak iizre [bir
kayik yahut gemi yapmak {izre] meblag-1 muayyen mukabilinde [pazarlik
etse] bu akit [istisna’] olmak iizre [mun’akid] ve mebi’ pabuc ve kayik ve
gemi [olur.]”®

Buna gore bir kimse bir marangozla uzunluk ve genigligini ve gerekli
ozelliklerini agiklayarak bir kayik yahut gemi yapmak {izere pazarlik yapsa,
istisna akdi (eser, siparis sozlesmesi) gergeklesmis olur. Nitekim Tiirk Ticaret
Kanunu da bu tiir siparisi “istisna akdi” olarak kabul etmistir.>’

Bu hiikiim, Osmanli tersanelerinde gemi insa faaliyetlerinin hukuki temelini
olusturmustur.®

Istisna akdi Mecelle’de de “bir sey yapmak iizere ehl-i san’at ile akd-i mukavele
etmek” (m. 124) seklinde tamimlanmistir. Istisna akdi; bir kisinin fiicret
karsiliginda nitelikleri 6nceden belirlenmis bir eseri imal etmesi i¢in yapilan

33 Ali Haydar Efendi, 1/657.

54 Bostan, 253.

55 Bostan, 114-115.

6 Ali Haydar Efendi, 1/587.

57 Tahir Caga, Deniz Ticareti Hukuku, vol 1 (Filiz Kitabevi 1990) 1/89.
38 Altinbas 2020, 88-90.
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sozlesme anlaminda bir fikih terimidir.>® Mecelle 388. maddesinde alic1 belirli
vasiflara sahip bir iiriin (6rnegin bir gemi) yapilmasini istemekte; saticit veya
iretici ise malzemesi kendisine ait olmak iizere o {irlinii belirli bir bedel
karsiliginda yapmayi taahhiit etmektedir. Nitekim Mecelle’nin 392. Maddesinde
de istisna’ akdinin, kurulusundan itibaren her iki taraf i¢in de baglayici oldugu;
ancak siparise konu malin akitte 6ngoriilen niteliklere uygun imal edilmemis
olmasi durumunda siparis verenin muhayyerlik (ayip muhayyerligi) hakkinin
bulundugu® ifade edilmistir.

Guniimiizde de agirhikli  olarak Mecelle’de ¢izilen bu gergeve
benimsenmektedir.®!

2. Te’ati Yoluyla Akit

Mecelle, deniz ticaretinde taraflarin sdzlii veya yazili beyanla sinirh kalmayan,
fiill irade agiklamalarimi da (te’atl) hukuken gecerli kabul etmistir. M.437°de
“Teati tarikiyle dahi icdre miin’akid olur.” denilerek, sozsiiz olarak yalniz fiil
ile yapilan akitlerin de gecerliligi belirtilmistir. Bunun 6rnegi olarak,

[Nitekim sifahen] yani lakirdiyla [pazarlik olmaksizin yolcu vapurunaj ....[ve
iskele kayigina .... binmek] durumu verilmis ve “ [gibi ki] bu gibi mevadda
[iicret malum ise ol kadar, ve] iicret malum [degil ise ecr-i misil itast lazim
gelir.] denilerek sayet iicret onceden belirli ise o miktarin, degilse ecr-i misil
(emsal ticret)® 6lgiisiinde bir bedelin 6denecegi hikkme baglanmustir.

Osmanli uygulamasinda da 6zellikle kisa mesafe tagimaciligi yapan kayik ve
sandallarda bu tiir fiili akitler yaygind1.®

Bu ilke, giinlimiizdeki biletli toplu tasimacilik sdzlesmelerinin fikhi temelini
olusturmaktadir. Bu kapsamda kayik¢i veya gemi calisani, ecir-i misterek
(birden fazla kisiye hizmet sunan ortak is¢i) olarak degerlendirilmis; ancak

% Hamza Aktan, ‘Istisnd’ Tiirkive Diyanet Vakfi Islam Ansiklopedisi, (TDV 2001) 23/393;
Erdogan, 261.

60 “[Fakat masnu‘ eger] tavsif ve [tarife muvafik olmazsa mustasni‘] masnu‘daki noksanlik ayip
kabilinden ise, hiyar-1 ayb ile ve mezkur noksanlik vasif kabilinden ise, hiyar-1 vasif ile
[muhayyerdir.] Dilerse kabul, dilerse reddeder.” (Ali Haydar Efendi, 1/589-590.

61 Aktan, “Istisna”, 23/395-396.

2 “Ecr-i misil; konusunda uzman kisiler tarafindan ilgili mal, zaman ve yer unsurlari temelinde

benzer durumlar: gozeterek belirlenen iicrettir.” (Mecelle, mad. 414)
6 Altinbas 2022, 321-322.
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belirli bir sefer i¢in yalnizca bir kisi tarafindan tutuldugunda ecir-i has (6zel is¢i)
hiikmiine gegecegi M. 422°de belirtilmistir.**

Boylece deniz tagimaciliginda isin niteligine goére emegin hukuki statiisii de
diizenlenmistir.

3. Navlun, Ucret ve Tastyamin Haklar1

Deniz tagimaciliginda navlun; bir geminin kiralanmasi veya gemiyle taginan mal
ve egyalar kargiliginda, navlun sézlesmesine dayanilarak donatana ya da tagiyana
odenen tagima iicretini ifade eder.®® Navlun sdzlesmesi ise taraflardan birinin
deniz yoluyla esya tagimayi, diger tarafin da bu tasima faaliyeti karsiliginda
navlun 6demeyi taahhiit ettigi sdzlesme tiiriidiir. Bu s6zlesmede tasima borcunu
istlenen taraf tasiyan, navlun ddemeyi taahhiit eden taraf ise tasitan olarak
adlandirilmaktadir.%

Navlun sozlesmesinin ifasi, birden fazla asamadan olusan bir siireci
kapsamaktadir. Bu siireg; sdzlesmede 6ngoriilen geminin tahsisi ve kullanilmast,
geminin seyre elverigli hale getirilmesi, yiikleme limaninda kararlastirilan
zamanda hazir bulundurulmasi, esyanin usuliine uygun sekilde yiiklenmesi ve
istiflenmesi, bekleme siirelerine uyulmasi ve seferin tamamlanarak yiikiin varma
limaninda teslim edilmesi gibi unsurlari kapsamaktadir.’” Bu asamalarin
tamamlanmasi, navlun alacaginin dogmasi bakimindan belirleyici bir énem
tasimaktadir.

Nitekim Mecelle’ye gore iicret, kural olarak sozlesmeye konu menfaatin
gerceklesmesiyle hak edilir.®® Deniz tasimaciligi bakimindan bu ilke, yiikiin
giivenli bicimde taginarak varma limaninda teslim edilmesiyle birlikte navliun
alacaginin dogmasi anlamina gelmektedir. Bununla birlikte taraflar, navlunun
O0denme zamanim sozlesmede farkli sekilde kararlagtirmiglarsa, akit serbestisi
geregi taraf iradesi esas alinmaktadir. Boylece deniz ticaretinde hem sézlesme
serbestisi hem de hakkaniyet ilkesi arasinda bir denge kurulmaktadir.

4 Ali Haydar Efendi, 1/623.
6 Navlun sdzlesmesi, TTK’nin Deniz Ticareti bashkli besinci kitabinin Deniz Ticareti
Sozlesmeleri basliklt dordiincii kisminin iigiincii béliimiinde Navlun Sézlesmesi baslig altinda
1138 — 1246 maddeleri arasinda diizenlenmistir. Yazicioglu, Kender, Cetingil, 155.

6 Altinbas, 2020, 145.

7 Yazicioglu, Kender, Cetingil, 101-112; Karaaslan, 74.

8 “[stifd-y1 menfa ‘at ile iicret ldzim olur.” (Mecelle, m.469) Bkz. Ali Haydar Efendi, 1/703.
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Mecelle’de yer alan bazi hiikiimler, bu genel ilkenin deniz tagimaciligina
uygulanigini somut bi¢cimde ortaya koymaktadir. Giiniimiizdeki “tam carter
(charter-party)” uygulamasina® benzer sekilde, bir geminin tamaminin belirli bir
yiik i¢in kiralanmas1 hélinde, tasinacak yiikiin cinsi, miktari, tagima siiresi ve
tasima bedelinin belirlenmesi gerektigi Mecelle’nin 453. maddesinde ifade
edilmistir.”® Bu hiikiim, Ticaret-i Bahriye Kanunnamesi’nin 106. maddesinde
“Navlun geminin mecmuu veya bir mikdar yeri iizerine ... tayin olunabiliyor”
seklindeki diizenlemeyle paralellik gostermektedir.”! Bu diizenleme, tagima
iligkisinin belirsizlikten uzak bicimde kurulmasini saglayarak taraflar arasindaki
risk paylasimini agik héle getirmektedir. Buna karsilik Mecelle’nin 469.
maddesinde, nakliyecinin iicrete ancak tagima ediminin tamamlanmasiyla, yani
menfaatin gergeklesmesi lizerine hak kazanacagi diizenlenmistir.”” Boylece
navlun alacaginin, tasimanin tamamlanmasina bagli oldugu acik¢a ortaya
konulmustur. Bu ilkenin istisnasi, Ticaret-i Bahriye Kanunnamesi’nin 124.
maddesinde diizenlenmistir: Gemi kazaya ugrayip yiik telef olursa navlun
odenmez; pesin 6denmigse iade edilir.”® Yine ayni kanunun 123. maddesi,
miisterek avarya kapsaminda denize atilan mallarin navlununun geminin
kurtarilmast  durumunda ilgililer arasinda paylastirilacagini  hiikkme
baglamistir.”*

Ote yandan belirli bir siire i¢in kiralanan gemiler bakimindan, yolculuk devam
ederken kira siiresi sona ermis olsa dahi gemi sahile yanasincaya kadar kira
iligkisinin devam edecegi hitkkmii Mecelle’nin 480. maddesinde yer almaktadir.”
Bu yaklagim, tagima faaliyetinin kesintisiz bi¢imde tamamlanmasini ve taraflar
arasinda menfaat dengesinin korunmasini amaglamaktadir.

Sonug¢ olarak Mecelle, deniz tagimaciliina dair ayrintihi bir diizenleme
getirmemekle birlikte, ilicretin hak edilmesi, sdzlesmenin belirli unsurlar
icermesi ve tagima faaliyetinin tamamlanmasi gibi temel ilkeler araciligiyla

% Geminin tahsisi suretiyle egya tasginmasinin taahhiit edildigi sozlesme. Yazicioglu, Kender -
Cetingil, 97.

“Hayvan isticar olundukda yiik yiikletmek icin midir, yoksa riikiib i¢in midir ve tayini yahut
diledigini irkab etmek iizre tamimi ile beraber icdrenin miiddeti yahut mesafesi dahi beyan
olunmak lazimdwr.” (Ali Haydar Efendi, 1/679-680).

71 Ulug Cicim, 402.

2 Ali Haydar Efendi, 1/703.
73 Ulug Cicim, 404.

7+ Keskinkiling, 41, 66.

75 Ali Haydar Efendi, 1/721.

70
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deniz ticareti uygulamasina hukuki bir zemin saglamistir. Ayrica Orfi
uygulamalara, fiili iligskilere ve emege dayali sézlesme pratiklerine gecerlilik
taniyarak, deniz ticaretinin dinamik yapisim1 dikkate alan bir yaklagim
sergilemistir. Bu yoniiyle Mecelle, donemin denizcilik pratigini dislamayan,
aksine onu genel akit ilkeleriyle biitiinlestirerek sistematik bir ¢cergeveye oturtan
onemli bir hukuk kaynagi niteligindedir.

4. Orfiin Baglayiciig

Orf ve adetler, ser’i hukukun tali kaynaklarindan birini olusturmaktadir.” Islam
hukukgular1 diger hukuki alanlarda oldugu gibi kiralama ve gemi ile ilgili
meselelerde ana kaynaklardan sonra orfe biiyiik deger vermislerdir.”” Bu
yaklagim, ozellikle uygulamanin belirleyici oldugu deniz ticareti alaninda daha
belirgin bir goriiniim kazanmaktadir.

Nitekim deniz ticaretinde, tasima ve teslim siireclerine iligkin pek ¢ok hususun
orf ve teamiiller cergevesinde belirlendigi goriilmektedir. Bu baglamda,
Mecelle’nin 291. Maddesinde yer alan “bir kayigin veya geminin yiikiinii hangi
limana indireceginin orf ve ddete gore tayin olunacagi” yoniindeki kabul,
denizcilik uygulamalarinda oOrfiin belirleyici roliinii agik bigcimde ortaya
koymaktadir. Benzer sekilde, Ticaret-i Bahriye Kanunnamesi’nin 93.
maddesinde istarya giinlerinin (yiikleme ve tahliye siiresi) sozlesmede
belirlenmedigi takdirde once adete, adet yoksa on bes giin olacagi hiikme
baglanmustir.”®

Osmanli deniz ticaretinde orfiin belirleyiciligi, gemi kira s6zlesmelerinin yazili
olarak diizenlenmesi geleneginde de kendini gostermektedir. Bu sdzlesmeler
¢ogu zaman kadi huzurunda tescil edilerek yazili hale getirilmis ve sdzlesmeden
dogan uyusmazliklar kadi mahkemelerinde ¢6ziimlenmistir.”

S6z konusu yaklasim, Mecelle’de yer alan [Adet muhakkemdir] (5rf /adet
belirleyicidir) (m. 36), “Nasin istimali bir hiiccettir ki onunla amel vacip olur.”
(m. 37), ve “Orfen maruf olan sey sart kilinmig gibidir” (m.43), seklindeki genel

76 Bkz. Ibrahim Kafi Dénmez, ‘Orf> Tiirkiye Diyanet Vakfi Islam Ansiklopedisi (TDV Yayinlari
2007) 87.

77 Karaaslan, 80; Altinbas, 2020, 81.
78 Ulug Cicim, 400.
7 Altinbas 2019, 64.
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ilkelerle de uyumludur. Bu ilkeler, islam hukukunun ticari hayatin degisken ve
dinamik sartlarina uyum saglayabilen esnek yapisini yansitmaktadir.

Orfiin baglayicilifi, yalmzca yiik tasimaya iliskin iliskilerle smirli olmayip,
gemiyle yolcu tasimaya dair sozlesmeler bakimindan da kendini
gostermektedir.®! Nitekim yolcu tagima sdzlesmelerinin ¢gogu zaman yazili veya
sozlii bir akitten ziyade deniz ticaretinde uzun yillar boyunca olusmus o6rf ve
teamiillere dayanarak kuruldugu goriilmektedir.*> Bu durum, denizcilik
faaliyetlerinde yerlesik uygulamalarin hukuki iligkilerin sekillenmesinde ne
derece etkili oldugunu gostermektedir.

Bu esneklik, giiniimiiz uluslararasi ticaret hukukundaki teamiil esasli sistemlerle
dikkat ¢ekici bir paralellik tasir.®* Nasil ki ¢cagdas hukukta ticari 6rf ve teamiiller
sozlesme hiikiimlerinin tamamlayicisi veya belirleyicisi olarak kabul ediliyorsa,
Islam hukukunda da 6rf, adalet ve istikrarin saglanmasinda diizenleyici bir giic
olarak islev gérmektedir. Mecelle’de yer alan bazi diizenlemeler de bu yaklagimi
destekler niteliktedir. Nitekim odun ve komdiir gibi hayvan iizerinde tasinarak
satilan mallarin miisterinin hanesine nakli hususunda, beldenin orf ve adetine
uyulacagi agik¢a ifade edilmistir.®® Bu diizenleme, tasima ve teslim
yiikiimliiliikklerinin belirlenmesinde 6rfiin tamamlayici ve yonlendirici islevini
ortaya koymakta; deniz ticaretine iliskin hiikiimler bakimindan da 6rfiin merkezi
bir konumda olusunu agiklamaktadir.

80 Ayrica bkz. Betiil Riimeysa Akkus, ‘Mecelle nin Serhlerinde Orf ve Adetle Ilgili Hiikiimler’
(Yiiksek Lisans Tezi, Cumhuriyet Universitesi, Temel Islam Bilimleri Anabilim Dali 2020);
Merve Halmet-Alpaslan ve Alkis, ‘Orfiin Mecelle Kaidelerine Etkisi’ (2025) 9 Premium
Sosyal Bilimler E-Dergisi 902; Siileyman Tepe ve Veysel Kareni Bilgi¢, ‘Mecelle’nin Kiilli
Kaideleri Baglaminda Orf ve Adet Hukukunun islevleri’ (2025) 6 Ankara Sosyal Bilimler
Universitesi Hukuk Fakiiltesi Dergisi 1093.

Merve Altinbas, ‘Ticaret-i Bahriye Kanunname-i Hiimaytin Hiikiimlerinde Yolculara Iliskin
Diizenlemeler’ [2022] Tiirkiye Barolar Birligi Dergisi 317, 324, 330-332.

Karaaslan, 121.

Genis bilgi igin bkz. Muhammed Sulu, ‘Ticaret Hukukunun Kaynagi Olarak Ticari Orf ve Adet
Uzerine Bazi Degerlendirmeler’ (2022) 9 istanbul Medipol Universitesi Hukuk Fakiiltesi
Dergisi 217.

“[Odun], ot, saman, bugday [ve kémiir gibi hayvan iizerinde mahmiilen] ve mekdn-1 teslim
beyan olunmamis oldugu halde [satilmis olan seyleri miisterinin hanesine nakletmek emrinde
orf've ddet-i belde] her [ne] tiirlii [ise ona ittiba ‘] ve miiraat [olunur.]” (Mecelle, m. 291)
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I11. SORUMLULUK, MUCBIR SEBEP VE ZARARIN TAZMINI

1. Emanet ve Kusur Sorumlulugu

Mecelle, deniz ticareti baglaminda kaptan ve donatanin hukuki sorumlulugunu
“emanet” ilkesi lizerine inga eder. Buna gore, gemi kaptani veya donatan,
emanetci sifatiyla ancak kasit (taammiid) veya agir ihmal (taaddi) halinde
meydana gelen zararlardan tazminle yiikiimli tutulur. Buna karsilik, kusur
unsuru bulunmadik¢a malin telef olmasi veya zarara ugramasi, sorumluluk
dogurmaz.® Bu yaklasim, Islim hukukunun genel sorumluluk anlayisiyla
ilkeleriyle tam bir paralellik arz eder.

Bu ¢ercevede, benzer bir sorumluluk anlayist Ticaret-i Bahriyye
Kanunnamesi’nde de benimsenmis; kanunnamenin 124. maddesinde “Gark ve
sikest olmakdan dolayi zayi ve telef ve korsan ve diigman tarafindan gasb ve zabt
olunan emtia igin hi¢bir naviun verilmesi lazim gelmez” hiikkmiiyle, deniz
risklerinden dogan kayiplarda taraflarin sorumlulugunun sinirlar agik bicimde
ortaya konulmustur.®® Bu diizenleme, hem Mecelle’deki emanet temelli
sorumluluk anlayisiyla hem de klasik deniz hukuku ilkeleriyle uyumlu bir
stirekliligi yansitmaktadir.Nitekim Mecelle’de yer alan diizenlemelere gore,
kiralanan deniz vasitasinda kotii kullanim veya alisilmisin disinda hareket
(te’addi) sonucu bir zarar meydana gelirse, bu zararin tazmini kiralayana ait olur
(m. 547, 602, 603, 814). Ancak tasiyici, emanetci konumunda bulundugundan,
kasit veya agir ihmal diginda kalan hallerde meydana gelen telef ve zararlardan
sorumlu degildir. Boylece sorumlulugun dogmasi, dogrudan kusurun varligina
baglanmustir.

Bu ilke, deniz araglarinin kiralanmasina iliskin somut 6rneklerde daha agik
bigimde gorilmektedir. Ticari olarak deniz araglarmi kiraya veren 0zel veya
tiizel bir kurulustan yat, kotra ya da gemi kiralayan kimseye, belirli bir mesafenin
disia ¢ikmamasi sarti konulmus olmasina ragmen kiralayan bu sinir1 asar ve bu
esnada deniz aracinda bir ariza meydana gelirse, ortaya ¢ikan zarari tazminle
yiikiimlii olur. Bu durum, Mecelle’nin 547. maddesinde yer alan hayvan

85 Kaptan ve donatanin hukuki sorumluluklari ile ilgili genis bilgi i¢in bkz. Karaaslan, 163-183.
86 Keskinkiling, 41, 66.
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nakliyeciliine iliskin hiikmiin®’ deniz tastmacihigina kiyasla uygulanmasiyla
agiklanabilir.

Benzer sekilde, kira akdinde mesafenin belirlenmesi bakimindan da agiklik sarti
aranmigstir. Mecelle’ye gore, sancak veya vilayet gibi genis bir bolge adiyla
mesafe tayin edilmesi yeterli goriilmemis; bunun yerine sehir gibi somut ve
belirli yer adlarinin belirtilmesi gerekli kabul edilmistir.®®

Ayrica, belirli bir yere ulagsmak {izere tutulan deniz vasitasinin yolun ortasinda
bozulmasi halinde, kiralayanin akdi feshetme hakki bulundugu, ancak kat edilen
mesafe karsiliginda ara¢g sahibine ecr-i misil Odemesi gerektigi hiikme
baglanmistir.®® Bu diizenlemeler, taraflar arasindaki menfaat dengesini gozeten
hakkaniyet temelli bir yaklagimi yansitir.

Mecelle’de, deniz tagimasinda vasitanin kullanim amacina aykir1 davraniglar da
acik¢a sorumluluk sebebi sayilmistir. Yolcu tagimak iizere tutulan bir gemiye
yiik yiiklenmesi yasaklanmig; bu yasaga ragmen yiikleme yapilmasi ve bunun
sonucunda vasitada bir zarar meydana gelmesi halinde, zararin kiralayan
tarafindan karsilanacag belirtilmistir (m. 550).%°

Ticaret-i Bahriye Kanunnamesi’nin 135. maddesi de posta vapuru gibi yolcu
tasimaya mahsus olmayan gemilerde kaptanin yolcu kabuliine mecbur
edilemeyecegini hilkkme baglamistir.’’ Yine ayni kanunun 141-143. maddeleri,
gemi kazasi, savag veya miicbir sebep hallerinde sozlesmenin feshini ve
taraflarin sorumluluklarini diizenlemistir .

Ayni sekilde, kiralanan deniz vasitasinin kiralayan veya onun tayin ettigi kaptan
tarafindan kotli  kullanilmast sonucunda zarar gormesi héalinde, tazmin

87 “Bir mahall-i muayyene diye hayvan isticar olunup da oraya giden yollar miiteaddit olsa

miistecir ndsin siiliik ettigi yollardan her hangisiyle isterse oraya gidebilir.” (Ali Haydar
Efendi, 1/793).

“Icarede sancak, vilayet gibi bir kit‘anin ismiyle hadd-i mesafeyi tayin eylemek kafi degildir”.
(Mecelle, m. 542) Ali Haydar Efendi, 1/789.

“Falan mahalle kadar diye bir ddbbe istikrd olundugu surette, eger ddbbe yolda bitab olup
kalwr ise miistecir muhayyer olup, dilerse hayvan davramincaya kadar bekler ve dilerse icareyi
nakz eyler.” (Mecelle, m. 539) Ali Haydar Efendi, 1/787.

“Rukiib icin istikrd olunan hayvana binilmeyip de yiik yiikletilemez.” (Mecelle, m. 550) Ali
Haydar Efendi, 1/795.

°L " Altinbas 2022, 330.

2 Altinbas 2022, 331-332.
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sorumlulugunun dogacagi Mecelle’nin 602 ve 603. maddelerinde agikca ifade
edilmistir.”?

Bu baglamda Mecelle, sadece agik ihlalleri degil, dolayli kusur héallerini de
sorumluluk kapsamma almistir. Ornegin, normal sartlarda iki giinde kat edilmesi
gereken bir mesafenin, deniz aracinin siirekli asirt hizda kullanilmasi veya
motorun zorlanmasi suretiyle bir giinde alinmasi ve bu sebeple aragta hasar
meydana gelmesi durumunda, kiralayanin zarari tazmin etmesi gerekir.”* Bu
diizenleme, kusurun dogrudan zarara yol ag¢mast héalinde sorumlulugun
kaginilmaz oldugunu ortaya koymaktadir.

Deniz kazalarina iliskin degerlendirmelerde de sorumlulugun belirlenmesinde
kusur unsuru esas alimmaktadir. Buna gore, iki geminin carpismasi halinde
kusurun kaptana ait olmasi durumunda—ornegin gemisini durdurma veya
yoniinii  degistirme imkdm mevcutken bunu yapmamast ya da kazayi
onleyebilecek arag ve personel bakimindan eksikliklerin bulunmasi gibi—
tazmin yikimliligi kusurlu kaptana ait olur. Ayni sekilde, gemilerden birinin
seyir hélinde, digerinin ise durur vaziyette olmasi yahut nehir tasimaciliginda
gemilerden birinin akinti yoniinde ilerlemesi gibi durumlarda da sorumluluk,
kusurun varligr sartina baghidir. Buna karsilik, g¢arpigmanin firtina veya
onlenmesi miimkiin olmayan, kaginilmaz bir sebepten kaynaklanmasi hélinde
taraflardan higbiri sorumlu tutulmaz.”

Bu anlayis, modern deniz tagima hukukunun temelini olusturan “kusura dayali
sorumluluk ilkesi” ile dogrudan oOrtigmektedir. Giinlimiizde Tiirk Ticaret
Kanunu ve uluslararasi deniz hukuku diizenlemeleri de zararin tazmini igin
kusurun varligin1 aramakta, miicbir sebep ve kacinilmaz héallerin mevcudiyeti
durumunda ise sorumlulugu ortadan kaldirmaktadir.

Netice itibartyla hem Islam hukuku hem de modern hukuk sistemleri, deniz
ticaretinde sorumlulugu kusur unsuruna baglayarak hakkaniyet ve adalet
dengesini gdzetmektedir. Ongériilemeyen veya 6nlenemeyen olaylarda taraflari

9 “Miistecirin te’addisi ile me ciir telef olsa yahut kiymetine noksén gelse miistecire zamdén ldzim

gelir.”, “Miistecirin hilaf-1 mutdd hareketi teaddi olup bundan tevelliid eden zarar ve hasari
zamin olur.” (Ali Haydar Efendi, 1/851-852).

“Miisteirin bir giine teaddisi veya taksiri oldukda artik her ne sebeple olur ise olsun driyet
telef olsa yahut kiymetine noksan gelse zaman lazim gelir.” (Mecelle, m. 814) Ali Haydar

Efendi, 2/1399.
9 Karaman, 2/509.
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tazmin yiikiimliliiglinden muaf tutan bu yaklagim, deniz tagimaciliginda adil bir
risk dagilimi saglamay1 ve hukuki giivenligi temin etmeyi amaglamaktadir.

2. Miicbir Sebep

Miicbir sebep kavrami, Tiirk hukuk doktrininde bor¢lunun iradesi diginda
meydana gelen, ongoriilemez ve karst konulamaz nitelikte olup borcun ifasini
mutlak ve kacmilmaz bigimde engelleyen olaganiistii bir olay olarak
tanimlanmaktadir.’® Deniz ticareti bakimindan bu kavram, ozellikle sefer
sirasinda ortaya c¢ikan siddetli hava kosullari, deniz kazalari veya kamu
otoritesinden kaynaklanan engeller gibi durumlarda, tagiyanin veya donatanin
sorumlulugunun belirlenmesinde 6nem tagimaktadir.’’

Osmanli uygulamasinda, Ticaret-i Bahriye Kanunnamesi’nin 96-98. maddeleri,
seferin iptalini gerektiren memnuiyet (ticaret yasagi) veya miicbir sebepleri
diizenlemistir.”®

Mecelle’de ise miicbir sebep, modern terminolojideki adiyla ve sistematik bir
baslik altinda diizenlenmemis olmakla birlikte, bor¢lunun kusuru olmaksizin
meydana gelen ve borcun ifasin1 imkansiz kilan haller cergevesinde ele
almmigtir. Bu yaklasim, sorumlulugun kusur ilkesine baglanmasi bakimindan
dikkat cekicidir. Nitekim Mecelle, deniz tasimacilifinda tasiyanin veya
donatanin, kendi fiil ve kusuru disinda gelisen olaylar sebebiyle ortaya ¢ikan
zararlardan sorumlu tutulmamasmi esas almakta; boylece sorumlulugun
tespitinde hakkaniyet temelli bir degerlendirme imkani1 sunmaktadir.

Bu cercevede Islam hukukgular1 da beklenmeyen durumlar ve miicbir sebep
kapsaminda degerlendirilen, onlenmesi ve sakinilmasi miimkiin olmayan
sebeplerden dolay1 tasiyanin sorumlu tutulamayacagi goriisiindedirler. Klasik
kaynaklarda bu tiir héller; semavi afetler, ani riizgar degisiklikleri, deniz
dalgalanmasi, yangin, diisman hiicumu, yolun bulunamamasi gibi olaylar
seklinde 6rneklendirilmistir.”

Dolayisiyla deniz kazalarinda firtina veya c¢atma (iki ya da daha fazla geminin
birbirine ¢arpmasi) gibi olaylar, kural olarak miicbir sebep kapsaminda

% Selahattin Sulhi Tekinay ve dgr., Bor¢lar Hukuku (Genel Hiikiimler) (6. baski, Filiz Kitabevi
1988) 725; Eren, 584.

97 Khalilieh, 62.
% Ulug Cicim, 400-401.
% Karaaslan, 183.
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degerlendirilmektedir. Denizcilik kurallarina uygun sekilde demirlemis veya
iskeleye baglanmis bir geminin, kendi kusuru olmaksizin (kast veya ihmal s6z
konusu degilse) meydana gelen zararlardan sorumlu tutulmamasi bu anlayigin
dogal bir sonucudur.

Bu yaklagim, Mecelle’nin “Zarar ve mukabele bi’z-zarar yoktur” (m. 19) ile
“Zarar izale olunur” (m. 20) seklinde ifade edilen temel ilkeleriyle de agik
bigimde ortlismektedir.

Bununla birlikte, denizciler agisindan tarik-i &mm niteligi tasiyan ve fiilen
zorunlu gecis giizergdh sayilabilecek deniz yollarinda -&rnegin Istanbul
Bogazi’'nda- bu ilkenin uygulanmasi, denizcilik kurallarina riayet edilmesi
sartina baglanmistir. Nitekim Mecelle’nin 934 ve 935. maddeleri, umuma agik
yollarin izinsiz veya kurallara aykir1 bigimde kullanilmasi halinde dogacak
zararlardan, kurallar1 ihlal edenin sorumlu olacagini hilkkme baglamaktadir:

934. Madde: “Bir kimesnenin tarik-1 dmmda hayvamni durdurmaga yahut
baglamaga hakk: yoktur. %

935. Madde: “Bir kimse hayvanini basibos tarik-1 amma saliverse ol hayvanin
101

ettigi zarari zamin olur.
Bu ilkeler, deniz hukukuna uyarlanacak olursa, bir geminin izinsiz bi¢imde 6zel
veya tiizel bir kisiye ait iskeleye baglanmasi ve bu sirada iskele sahibinin
gemisine zarar vermesi halinde, meydana gelen zarardan izinsiz baglanan
geminin sorumlu olacagi sonucuna ulasilir. Buna karsilik, devlete ait bir iskele
veya limana, yiiriirliikteki kurallara uygun bigimde yanasmis yahut demirlemis
iki geminin, firtina veya irade dis1 bir sebeple birbirlerine zarar vermeleri
durumunda, kusur bulunmadik¢a tazmin yiikiimliliigli dogmaz. Bu durum
Mecelle’nin 938 ve 939. maddelerinde agikca ifade edilmistir:

938. Madde: “Bir kimse kendi miilkiinde hayvanini baglamis oldugu halde diger

biri gelip de bild-izin oraya hayvamni bagladig surette sahib-i miilkiin hayvani

onu depip telef etse zamdn lazim gelmez. %

100 Ali Haydar Efendi, 2/1729.
101 Ali Haydar Efendi, 2/1730.
102 Ali Haydar Efendi, 2/1732.
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939. Madde: “Bir mahalde hayvan baglamaga hakki olan iki kimesne
hayvanlarim bagladiklarinda hayvanlarin biri digerini telef etse zaman ldzim
gelmez. "'

Gorildugii tizere Mecelle, deniz kazalar1 ve tagima sorumlulugu baglaminda,
kusur—miicbir sebep ayrimimi esas alan ve modern deniz ticareti hukukundaki
sorumluluk rejimiyle biiyiik 6l¢lide drtiisen bir yaklasim ortaya koymaktadir.

3. Miisterek Avarya

Deniz tagimaciliginin dogasi geregi gemi, yiik ve navlun, seferin baslangicindan
tamamlanmasina kadar gecen siirecte ¢esitli ve dngorillemeyen tehlikelere maruz
kalabilmektedir. Bu tiir bir tehlikenin ortaya ¢ikmasi halinde, ortak menfaatin
korunmasi amaciyla gemiden veya yiikten yahut yiikiin bir kismindan fedakarlik
yapilmasi gerekebilir. Miisterek avarya, s6z konusu tehlikelerden kurtulmak
amaciyla bilingli ve makul sekilde gerceklestirilen miidahaleler sonucunda
ortaya cikan olaganiistii giderler ile feda edilen degerler nedeniyle meydana
gelen zararlarin, gemi, yiik ve navlun ilgilileri arasinda paylastirilmasini konu
edinen bir sorumluluk rejimini ifade etmektedir.!%

Deniz tagimaciliginda, seferin giivenli bicimde tamamlanmasi agisindan gemi,
yiik ve navlun arasindaki kader birligi dikkate alindiginda, her bir ilgilinin kendi
ugradig1r zarara tek basina katlanmasinin hakkaniyet ve esitlik ilkeleriyle
bagdasmadigi kabul edilmis; bu anlayis cercevesinde miisterek avarya
sorumlulugu gelistirilmisgtir.'%

Bu baglamda, c¢ok siddetli bir firtina esnasinda geminin batmasini 6nlemek
amaciyla, gemideki mallarin, yakitin veya diger malzemelerin denize atilmast;
seferin zorlayict sebeplerle uzamasi sonucu yakitin tilkenmesi iizerine, gemi
aksami ya da yikiin yakit olarak kullanilmasi; tehlikeden kurtulmak igin
kurtarma ve yardim iicretlerinin 6denmesi; gemide ¢ikan yangini sondiirme
stirasinda mallarin zarar gérmesi gibi durumlarda dogan zararlarin yalnizca ilgili
tarafa yliklenmesi hakkaniyete aykiri olur.

103 Ali Haydar Efendi, 2/1732.
14 Tiirk Hukuk Liigati (Tiirk Tarih Kurumu / Bagbakanlik Basimevi 1991) 26.; Bagdatl, 25;
Karaaslan, 209.

105 Sinan Can Konyal, ‘Miisterek Avarya Uyusmazliklarinda Kanunlar Thtilafi Meseleleri’ (2024)
7 DEHUKAM Journal of the Sea and Maritime Law 85, 88.
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Bu tiir olaganiistii fedakarliklar ve masraflar, seferin selametle sonuglanmasini
saglamaya yoneliktir ve tiim taraflarin menfaatini korur. Bu nedenle, Bati
hukukunda hakkaniyet ve esitlik ilkeleri dogrultusunda gelistirilen miisterek
avarya kurumu, bu zarar ve masraflarin, yolculugun sonunda kurtulan gemi, yiik
ve navlun degerleri arasinda orantili bigimde paylasilmasini 6ngoriir. Boylece,
deniz tagimaciliginda ortaya cikan olaganiistii zararlarin adil bir sekilde
boliistiiriilmesi saglanmis olur.'%

Ticaret-i Bahriye Kanunnamesi’nin 123. maddesi, “Ammenin seldmeti icin
bahre atilmis olan emtidmin Navlun’u kapudana veriliib ammenin iizerine
gardmeten tevzi’ ile tesviye olunur.” hiikkmiiyle bu ilkeyi diizenlemistir .!%

Bu ilke, sadece Bati1 hukukunda degil, [slam hukukunda da benzer bir adalet
anlayisina dayanmaktadir. Nitekim Mecelle’de dogrudan miisterek avaryaya
iligkin bir hiikkiim yer almamakla birlikte, “Zarar izale olunur” (m. 20) ve
“Zarar-1 dmmi def’ igin zarar-1 has ihtiyar olunur” (m. 26) seklindeki genel
hukuk kaideleri miisterek avaryanin (ortak tehlike) fikhi temelini olusturur. Bu,
gemiyi batmaktan kurtarmak i¢in yiikiin bir kisminin denize atilmasi halinde,
zararmn ortaklasa paylasilmasi esasina dayanir.!%

1864 Ticaret-i Bahriye Kanunnimesi’nde miisterek avarya (hasarat-1 bahriye),
biliylik avarya (hasardt-1 cesime/umumiye) ve kiiclik avarya (hasarat-1
adiye/hususiye) olarak ikiye ayrilmis ve her bir avarya tiirliniin tasfiyesi i¢in
farkli hiikkiimler getirilmistir.'%

4. Donatan Ortakhklar:

Mecelle, 1017. maddesinde Hanefi mezhebinin goriisiinii benimseyerek “gemide
suf’a yoktur” hikkmiinii kabul etmistir.'"® Maddede yer alan “Mesfii 'un miilk

akar olmasi sarttir "'

ifadesiyle, suf’a (6n alim hakki) uygulamasinin yalnizca
tasinmaz mallar bakimindan gecerli olacag: belirtilmistir. Buna gore, gemi,
taginir mal niteliginde kabul edildiginden, onun satisinda ortaklardan birinin

digerine karst 6n alim hakki ileri siirmesi miimkiin degildir. Boylece Mecelle,

196 Cemaleddin Yavasca, Deniz Ticaret Hukuku (1993) 62.
107 Ulug Cicim, 400-401.

108 Altinbas, 2020, 114.

109 K eskinkiling, 45.

110" K aséni, 6/ 210.

11 Ali Haydar Efendi, 3/1887.
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deniz ticaretinde miilkiyet devrinin serbestligini esas almig ve ortaklik
iliskilerinde suf’a yoluyla miidahaleyi sinirlamistir.

Miisterek miilkiyete konu gemilere iliskin bir diger Oonemli diizenleme
Mecelle’nin 1075. maddesinde yer almaktadir. Bu hiikiim, ortaklardan birinin,
diger ortaklarin izni olmaksizin miisterek gemiyi kiraya vermesi halinde
dogabilecek sorumluluklar1 giindeme getirmektedir. Buna gore, izinsiz kiralama
sonucunda gemide bir hasar meydana gelmesi veya isletmeden dogan bir zarar
ortaya ¢ikmasi halinde, bu zarardan dogrudan dogruya kiralama islemini
gerceklestiren ortak sorumlu tutulabilecektir. Aym sekilde gemi kaptam da,
misterek miilkiyet iligkisi ¢er¢evesinde ortaklarin menfaatlerini gézetmekle
yiikiimlii olup, yetkisini agan veya ortak iradesine aykiri tasarruflardan kaginmak
zorundadir.

Mecelle’nin 1184. maddesi ise miisterek miilkiyete tabi gelir getirici mallar
arasinda gemiyi (sefine) de saymus, bu tiir mallardan elde edilen gelirin paylasim
esaslarin belirlemistir. Maddede;

“Sefine ve degirmen ve kahvehane ve han ve hamam gibi umumun fiicretle
miintefi’ oldugu akardt-1 miistereke ehline icdr ile, ticreti hissedarlar beyninde
hisselerine gore taksim olunur.”''? hilkkmiine yer verilmistir. Buna gore, bir
geminin birden fazla kisiye ait olmasi (miisterek donatanlik) halinde ve geminin
kiraya verilmesi durumunda, elde edilen kira geliri ortaklar arasinda
sermayedeki paylar1 (hisse) oraninda dagitilir. Ortaklardan birinin kira bedelini
teslim almaktan kaginmasi halinde ise, payma diisen miktar onun adina
muhafaza edilir ve gerektiginde yargisal veya idari yollarla kendisine teslim
edilir. Boylece kazan¢ paylasimi, miisterek donatanlar arasinda adalet ve
hakkaniyet ilkesi dogrultusunda giivence altina alinmstir.

Mecelle’nin 1320. maddesi ise miisterek miilkiyet iligskilerinde ortaklardan
birinin sermaye katkisinda bulunmaktan kaginmasi veya ortak malin bakim ve
onarimi igin gerekli masraflara katilmamasi hélinde hakimin miidahalesine
imkan tanimaktadir. Bu madde, deniz ticareti baglaminda miisterek donatanlik
(ortak gemi sahipligi) agisindan da uygulanabilir niteliktedir. Zira gemi, ortak
miilkiyete konu bir mal olarak, zamanla yipranabilir veya tamir gerektirebilir.
Bu durumda, ortaklardan biri geminin tamirine veya yenilenmesi i¢in sermaye
katkist yapmaya yanasmazsa, hakim dncelikle ilgili ortaga belirli bir siire tanir.
Bu siire iginde yiikiimliiliigiinii yerine getirmemesi halinde, s6z konusu ortagin

112 Ali Haydar Efendi, 3/2142.
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hissesinin satilmasina karar verebilir. Boylece, ortaklik yapisinin islevselligi
korunur ve diger ortaklarin menfaatleri zarar gérmekten korunur.!!?

Bu yaklagim, Hanefl fikhinda “sirketii’l-’inAn”'!* olarak adlandirilan ortaklik
tiirliyle uyumlu bir yap1 arz etmektedir. Zira bu ortaklik modelinde taraflarin
sermaye katkilari, yetkileri ve sorumluluklart agik bicimde belirlenmis; ortaklik
iliskilerinin islevselligi 6n planda tutulmustur. Ote yandan klasik fikih
kaynaklarinda gemi tasimaciligi faaliyetinin, hayvanlarla yapilan kara
tagimaciligina benzetilmesi genel bir prensip olarak kabul edilmistir. Nitekim
denizde ticari amagli mal tagimaya ‘“melahe”, tasiyana da “mellah”
denilmistir.'"> Bu benzerlikten hareketle, deniz tasimacihigindaki ortaklik ve
sorumluluk hiikiimlerinin de ayn1 fikhi temeller ¢ercevesinde degerlendirilmesi
miimkiin goriinmektedir.

SONUC

Mecelle’de deniz ticaretine dair hiikiimler, ayrintili diizenlemelerden ziyade
genel hukuk ilkeleri ¢ercevesinde ele alinmistir. Bununla birlikte bu hiikiimler,
deniz ticaretinden kaynaklanan hukuki iligkilerin degerlendirilmesinde 6nemli
bir islev iistlenmistir. Ozellikle akitlerin gecerliligi, riskin paylasim ve
sorumlulugun belirlenmesine iliskin hiikiimler, deniz tasimaciligt alaninda
uygulanabilecek temel bir hukuki ¢erceve sunmustur.

Calismada ortaya konuldugu iizere, Mecelle, garar yasagi, kabz ilkesi, orfiin
hukuki degeri, emanet anlayisi ve kusura dayali sorumluluk gibi temel
prensipleri sistematik bir biitlinlik i¢inde diizenlemistir. Bu ilkeler, deniz
tagimaciliginin farkli asamalarinda ortaya ¢ikan hukuki sorunlarin ¢dziimiinde
yol gosterici olmus ve ticari iligkilerin belirli kurallar c¢ergevesinde
yiiriitiilmesine katki saglamistir. Garar yasagiyla sdzlesmelerdeki belirsizliklerin
azaltilmasi, kabz ilkesiyle riskin hangi asamada taraflara gegeceginin
belirlenmesi, 6rfiin baglayiciligiyla ticari teamiillerin hukuki deger kazanmasi ve
kusura dayal1 sorumluluk anlayisiyla hakkaniyetin korunmasi, bu sistemin temel
unsurlari arasinda yer almistir.

113" Donatanin Sorumlulugu ve Donatma Istiraki ile ilgili genis bilgi igin bkz. Karaaslan, 159-162.

114 Tki veya daha fazla kimsenin ticaret amactyla bir araya gelip ortaklik kurmasi. Besir Goziibenli,

‘Sirket’ Tiirkiye Diyanet Vakfi Islam Ansiklopedisi, vol 39 (TDV 2010). 39/198.

“Sirket-i inan, serikler arasinda miisavat 1 tamme sart edilmeksizin akdolunan sirkettir.” (T7irk
Hukuk Liigati, $.312).

115 Karaaslan, 64.
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Bu yoniiyle Mecelle, bir taraftan Osmanli hukuk geleneginin tarihsel bir iiriinii
olma niteligini tasirken, diger taraftan islam hukukunun degisen sartlara uyum
saglama kabiliyetini yansitan onemli bir kodifikasyon oOrnegidir. Nitekim
Mecelle’de yer alan bircok ilke, giiniimiizde de risk yonetimi, sdzlesme
giivenligi ve sorumluluk rejimleri gibi alanlarda karsilagtirmali hukuk
calismalar1 bakimindan dikkate deger bir perspektif sunmaktadir. Osmanli deniz
ticaretinin karsi karsiya bulundugu yapisal sorunlara yonelik ¢6ziim arayislart da
bu hukuki yaklasimin uygulamadaki yansimalari olarak degerlendirilebilir.
Woods Pasa, Muallim Mehmed Aziz Bey ve diger miiellifler tarafindan kaleme
alman rapor ve risalelerde milli bir seyrisefain idaresinin kurulmasi, 6zel
tesebbiisiin desteklenmesi ve kapitiilasyonlarin kaldirilmasi gibi Onerilerin
giindeme getirilmesi, Osmanli deniz ticaretinin modernlesme ¢abalarinin somut
gostergelerinden biri olmustur. !¢

Sonug olarak, Mecelle’nin deniz ticaretiyle iligkili hiikiimleri yalnizca tarihi
degere sahip hukuki diizenlemeler degil, aym1 zamanda modern deniz ticareti
hukuku agisindan da incelenmeye deger ilkeler biitlinii olarak goriilmelidir.

Osmanli deniz ticaret hukukunun modernlesme siirecinde 6nemli bir referans
kaynag1 olan Mecelle, gelenek ile yenilik arasinda bir koprii islevi gérmiis ve
sonraki hukuki diizenlemelerin sekillenmesinde etkili olmustur. Bu bakimdan
Mecelle, Osmanli hukuk diislincesinin siirekliligini ve degisime uyum
kabiliyetini yansitan en Onemli hukuk metinlerinden biri olarak
degerlendirilebili KAYNAKCA
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422,437, 453, 469, 480, 547, 550, 602—-603, 814, 931-939, 1017, 1075, 1184 ve 1320.
maddelerinde deniz ticaretine iliskin hiikiimler bulunmaktadir.

Bu maddeler; satim, icare (kira) istisna, vekalet, kefalet ve emanet gibi klasik akit
tiirleriyle birlikte degerlendirildiginde, Osmanli hukukgularinin deniz tagimaciligina dair
meseleleri kara ticaretine iliskin genel ilkelerle biitiinlestiren sistematik bir yaklagim
gelistirdikleri goriilmektedir. Boylece Mecelle, deniz ticaretine dair 6zel diizenlemeler
getirmekten ziyade, mevcut fikhi akit tipleri {izerinden deniz ticareti iliskilerini
¢ozlimlemeye imkén tantyan bir gergeve sunmaktadir.

Deniz ticareti konusunun Mecelle’de yer almasinda, 1863 tarihli Fransiz Deniz Ticareti
Kanunundan iktibas edilen Ticaret-i Bahriyye Kanunnamesinin etkili oldugu
sOylenebilir. Bu durum, Osmanli hukuk sisteminde deniz ticareti alaninda hem klasik
fikhi mirasin hem de modernlesme siirecinde benimsenen kanunlagtirma hareketlerinin
birlikte isledigini gostermektedir.

Aragtirmada nitel yontem benimsenmis, klasik Islam hukuku kaynaklari, Mecelle
maddeleri ve Osmanli donemi deniz ticaretine iliskin uygulamalar birlikte
degerlendirilmistir. Calisma, Mecelle’de yer alan deniz tagimaciligina dair hiikiimleri
tasima sozlesmeleri, deniz kazalarindan dogan sorumluluklar, sigorta iligkileri ve
miigterek donatanlik baglaminda yeniden yorumlamakta; ayrica bu hiikiimlerin giiniimiiz
deniz ticareti ve ¢evre hukukuyla kesigen yonlerini ortaya koymaktadir.

Bu ¢ergevede makale, Mecelle’nin yalnizca tarih bir kodifikasyon degil, ayn1 zamanda
giiniimiiz deniz ticareti hukukuna dair karsilagtirmali analizlere imkan taniyan dinamik
bir hukuk metni oldugunu ortaya koymay1 amaglamaktadir.

Anahtar Kelimeler: * Mecelle *Hukuk *Deniz Ticareti *Tasima Sézlesmesi

ABSTRACT

This article examines the provisions of the Mecelle-i Ahkam-1 Adliyye, one of the most
original products of 19th-century Ottoman legal reforms, concerning maritime trade law,
and the legal basis for these provisions. Although the Mecelle mainly contains
regulations on land trade and debt relations, it also includes some provisions that
indirectly or directly relate to maritime trade in the context of maritime transport, liability
regime, transport, and insurance relations. Indeed, Articles 209, 388, 422, 437,453, 469,
480, 547, 550, 602-603, 814, 931-939, 1017, 1075, 1184, and 1320 contain provisions
relating to maritime trade.

When these provisions are considered alongside classical contract types such as sale,
lease (rental) exemption, agency, suretyship, and deposit, it is evident that Ottoman
jurists developed a systematic approach that integrated issues related to maritime
transport with the general principles governing land trade. Thus, rather than introducing
special regulations for maritime trade, the Mecelle provides a framework that allows
maritime trade relations to be resolved through existing types of figh contracts.

It can be said that the inclusion of maritime trade in the Mecelle was influenced by the
Maritime Trade Code, which was adapted from the French Maritime Trade Code of 1863.
This situation demonstrates that both the classical figh heritage and the codification
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movements adopted during the modernization process operated together in the field of
maritime trade within the Ottoman legal system.

The study adopted a qualitative approach, evaluating classical Islamic law sources,
Mecelle articles, and practices related to maritime trade during the Ottoman period
together. The study reinterprets the provisions on maritime transport in the Mecelle in
the context of transport contracts, liabilities arising from maritime accidents, insurance
relationships, and joint ownership; it also highlights the aspects of these provisions that
intersect with contemporary maritime trade and environmental law.

In this context, the article aims to demonstrate that the Mecelle is not merely a historical
codification, but also a dynamic legal text that allows for comparative analyses of
contemporary maritime trade law.

Keywords: * Mecelle * Law * Maritime Trade * Contract of Carriage

INTRODUCTION

The legal reforms undertaken in the Ottoman Empire during the nineteenth
century possessed a distinctive character aimed at preserving the fundamental
principles of traditional Islamic law while simultaneously responding to the new
needs arising from the process of modernization. One of the most significant
products of these reforms, the Mecelle-i Ahkdam-1 Adliyye, occupied a central
place in Ottoman legal history by transforming the provisions on transactions
(muamelar) based on Hanafi jurisprudence into a systematic codified legal text.!

Although the Mecelle essentially possessed the character of a code of
obligations, it established provisions applicable to various fields of commercial
law through the general principles and classical types of contracts it contained.
In this context, maritime trade occupied an important place within the economic
and strategic structure of the Ottoman Empire and, particularly in the context of
port cities and international trade networks, developed into an advanced field of
practice.” The increasing needs of maritime transportation necessitated the
adoption of specific legal regulations in this field. In response to this need, the
Code of Maritime Commerce (Ticdret-i Bahriyye Kanunndmesi), also known as

For a concise overview of the Mecelle, consisting of an introduction, 1,851 articles, 99 Kavdid-
i Kiilliye (general legal maxims), and 16 books, see Ebu’l-Ula Mardin, ‘Mecelle’ Isldim
Ansiklopedisi, vol. 7 (Milli Egitim Bakanhgi, 1979), 433-436; Mehmet Akif Aydin, ‘Mecelle-
i Ahkam-1 Adliyye’ Tiirkiye Diyanet Vakfi Islim Ansiklopedisi (TDV Yaynlari, 2003), 231—
235.

2 Merve Altinbas, ‘Deniz Ticaret Hukukunun Geligimi ve Tiirk Hukukuna Etkileri” (2019) 7
Nisantas1 Universitesi Sosyal Bilimler Dergisi 63, 63—64; Cengiz Kallek, ‘Ticaret’ Tiirkiye
Diyanet Vakfi Islam Ansiklopedisi (TDV Yaynlari 2012) 135, 141.
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the Kanunndme-i Hiimaytin-1 Ticaret-i Bahriyye,® was enacted. Accordingly, the
aim was to regulate legal relations arising from maritime trade within a more
systematic framework.

Nevertheless, the Code of Maritime Commerce, which had been largely derived
from French maritime commercial law, proved inadequate in meeting the
evolving and increasingly complex needs of maritime trade over time.
Comprising fourteen chapters, the Code regulated fundamental matters such as
ships, freight contracts, bills of lading, passenger transportation, insurance, and
maritime damages; however, it was not always capable of providing solutions to
new legal issues arising in practice. Therefore, in disputes concerning maritime
trade, reliance was not placed solely on the provisions of the Code; in matters
left unregulated, recourse was also had to the provisions of the Mecelle and
general principles of law.*

The Mecelle’s function as a supplementary source endowed Ottoman maritime
commercial law with a distinctive hybrid character. Thus, on the one hand, the
provisions of the Mecelle representing the tradition of Islamic law were applied,
while on the other hand, regulatory arrangements inspired by Western legal
systems were simultaneously implemented.” This demonstrates that
modernization within the Ottoman legal system was not merely a matter of
borrowing from foreign legal systems, but also reflected the significant role that
the classical Islamic jurisprudence tradition played a significant role in meeting
new legal needs.

This legal transformation is also clearly reflected in the maritime commercial
courts established in the nineteenth century. Although these courts emerged as
part of the modernization process, their development was shaped more by the
practical needs of maritime trade than by state policies. The challenges
encountered by merchants and seafarers, together with the increasing demands
of international trade, played a decisive role in the evolution of these courts.®

3 For the full text of the 1863 Code, see Diistiir, I (1st Series, Matbaa-i Amire, 1873). For a
commentary on the Code, see Canan Acar, ‘Miicmel Ticdret-i Bahriyye Kaniinu Serhi Kostaki
Vayani’ (Master’s Thesis, Ordu University, 2021).

flknur Ulug Cicim, ‘Ticaret-i Bahriye Kanunnamesine Gore Navlun Sézlesmeleri’ (2016) 4
Cedrus, 396.

M. Macit Kenanoglu, Ticaret Kanunnamesi ve Mecelle Isiginda Osmanl Ticaret Hukuku
(Lotus 2005) 75,114; M. Emre Kiligaslan, Osmanli Deniz Hukukunun Modernlesmesi (Selenge
Yayinlar1 2023) 16.

¢ Kiligaslan, 1317, 91-95.
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From this perspective, the development of Ottoman maritime commercial law
may be regarded as a multidimensional process of transformation shaped jointly
by modern legal thought and the legacy of traditional law.

Based on this dual legal structure, this article aims to examine the provisions of
the Mecelle concerning maritime trade, particularly in the context of contracts of
carriage and charterparty relationships. The study demonstrates how contractual
forms contained in the Mecelle, such as lease (Idjara), contracts (istisnd’),
representation, suretyship, and deposit, were rendered functional in the fields of
maritime transportation and ship operation. In addition, by examining the
foundations in Ottoman law of concepts such as the binding force of custom and
usage, the allocation of risk and liability, force majeure, and general average, the
study evaluates the points of intersection between these principles and modern
maritime commercial law.

Within this framework, the study aims to examine the extent to which and the
conceptual framework within which the provisions of the Mecelle may be
applied to Ottoman maritime commercial law. In light of the Mecelle’s general
legal maxims and relevant contractual forms, ship charter contracts, cargo
carriage relationships, and cases of force majeure encountered in maritime trade
will be examined in order to reveal the structure of Ottoman maritime
commercial law, which combines classical and modern elements.

I. FUNDAMENTAL PROVISIONS OF THE MECELLE CONCERNING
MARITIME TRADE

During the modernization period of the Ottoman legal system, in which Islamic
and regulatory legal arrangements coexisted, fields of private law such as
maritime trade were often governed by separate statutes. This was due both to
the distinctive technical nature of maritime trade and to the increasingly growing
needs of international commerce.

In fact, the history of legal regulations concerning maritime trade dates back to
ancient times, with the earliest written rules in this field being found in the Codes
of Ur-Nammu, Lipit-Ishtar, Eshnunna, and Hammurabi.” Throughout the course
of history, the Ottoman Empire encountered a tradition of maritime commercial
law in the Mediterranean basin that had developed over centuries and attained a
certain degree of institutionalization. By adopting and maintaining those

7 Altinbas, 2019, 64.
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practices of this system, shaped by the contributions of Islamic jurists, that were
compatible with its own legal understanding, the Ottoman Empire incorporated
this legal heritage into its own legal order.® In this respect, Ottoman maritime
commercial law not only ensured the continuity of long-established legal
traditions but also laid the groundwork for the development of new regulations
capable of adapting to changing commercial needs. The Mecelle-i Ahkam-1
Adliyye, on the other hand, primarily dealt with provisions concerning
obligations and the general theory of contracts; therefore, detailed regulations
relating to maritime trade were not directly incorporated into the Mecelle itself.
Nevertheless, through its legal maxims and general principles of law, the Mecelle
provided a legal framework that could also be applied indirectly in the field of
maritime trade.” Indeed, the notion that the seas are open to the common use of
all exhibits parallels with the general principles recognized in international law. '

The primary reason for the Mecelle’s limited treatment of maritime trade was
that detailed regulations concerning this field had been addressed in a separate
statute, namely the Ticdret-i Bahriyye Kanunnamesi (Kanunndme-i Hiimdayun-i
Ticdret-i Bahriyye), which was enacted on the basis of the French Maritime
Trade Code of 1863.

Although the Code was essentially based on a translation of the second book of
the French Commercial Code of 1807, which was devoted to maritime trade, it
was also drafted by drawing upon the maritime trade legislation of various states,
including Italy, the Netherlands, Belgium, Spain, and Prussia.!! In this respect,
it can be seen that the detailed legal framework governing maritime trade was
established outside the Mecelle through a more technical and comparative
codification process.

8 Kilgaslan, 32-33.

9 Acar, 17.

10 The Mecelle provides that the use of water, grass, and fire is free and that the benefit derived

from these resources constitutes a common right available to all. Within this framework, the
use of seas and lakes was likewise regarded as legally permissible. The relevant provisions are
as follows: Mecelle, art. 1234: “Water, grass, and fire are free for use. People are partners in
these three things.”

>

Mecelle, art. 1237: “Seas and large lakes are free for use.’

Mecelle, art. 1264: “Just as everyone may benefit from air and light, so too may they benefit
from seas and large lakes.” (Hoca Eminefendizade Ali Haydar Efendi, Diireru’l-Hukkdm
Serhu Mecelleti’l-Ahkdm (Rasit Giindogdu and Osman Erdem trs, 2nd edn, Diyanet isleri
Bagkanlig1 Yaymlar1 2017) 3/2200, 2202, 2219.)

' Ulug Cicim, 396.
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Accordingly, the provisions concerning maritime trade in the Mecelle were
shaped at the level of general legal principles rather than detailed technical
regulations.

Within this framework, the provisions of the Mecelle are of particular
significance for maritime trade in three principal areas: the prohibition of gharar
in the context of the validity of contracts, ship charter and cargo carriage
contracts, and the principles of force majeure and compensation for damages
within the liability regime. The Mecelle’s fundamental approach to maritime
trade will be examined below under these three headings.

1. Freedom of Contract, the Prohibition of Gharar, and the Principle of
Delivery

In the Mecelle, the validity of contracts is regulated on the basis that the parties’
declarations of intent correspond to their legal and actual ability to dispose of the
property or performance constituting the subject matter of the contract. In this
context, one of the conditions for the validity of a contract is that the property or
performance constituting its subject matter (ma kitdun aleyh) must exist and be
capable of actual delivery and possession. For when the subject matter of a
contract becomes uncertain, an inequitable allocation of risk arises between the
parties, and such a situation is regarded in Islamic law as falling within the scope
of the prohibition of gharar (uncertainty).'?

As an element that prevents the realization of the purpose of a contract, gharar
gives rise to uncertainty particularly with respect to the subject matter of the
contract and may therefore render the contract invalid. For this reason,
transactions involving gharar were prohibited in Islamic law in order to preserve
the balance of risk and liability between the parties. In particular, the sale of an
item that cannot be delivered or whose existence is uncertain was regarded as
void, as it undermined the very foundation of the contract.!?

12 See Mustafa Kisbet, ‘Islam Hukukuna Gore Satim Ahdinde Malin Kabz ve Teslimi® (PhD
Dissertation, Uludag University, Institute of Social Sciences, Department of Islamic Law,
2010) 43-48.

13 See Tbrahim Kafi Dénmez, ‘Garar’ Tiirkiye Diyanet Vakfi Islam Ansiklopedisi (TDV Yayinlari
1996) 13/366; Mehmet Erdogan, Fikih ve Hukuk Terimleri Sozliigii (2nd ed, Ensar Nesriyat
2005) 354; Necmeddin Giiney, ‘Satim Akdi Ozelinde Islam Bor¢lar Hukukunda Garar’ (PhD
diss., Necmettin Erbakan University, Institute of Social Sciences, 2013).
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Within this framework, the requirement that the subject matter of a contract must
exist and be capable of delivery serves an important function not only in the
general theory of contracts but also in specific commercial fields characterized
by a high degree of risk. Indeed, as Altinbas points out, the development of
maritime trade law has largely been shaped by the contractual and extra-
contractual liabilities of the parties, particularly in relation to contracts for the
carriage of goods by sea.'* This becomes particularly significant in the context
of maritime trade contracts, given the inherently high-risk nature of situations
such as the loss of cargo at sea, its becoming inaccessible, or its failure to arrive
at a designated port; in light of such risks, the requirement of “possibility of
delivery” prescribed by the Mecelle acquires even greater importance in this
field. Since, in carriage relationships by sea, the transfer of actual control over
the goods to the buyer takes place over a certain period of time, any loss or
damage occurring before delivery is, as a rule, deemed to fall upon the seller.
This approach ensures that risk is allocated between the parties in a fair and
foreseeable manner within the framework of the principle of possession.
Otherwise, allocating to the buyer the losses occurring prior to delivery would
create uncertainty and result in inequity, thereby contravening the prohibition of
gharar.® Accordingly, it can be argued that a direct relationship exists between
the general principles of contract law set forth in the Mecelle and their
application to maritime trade.

Within the framework of these general principles, it is appropriate to examine,
through the relevant provisions of the Mecelle, how certain specific rules
applicable to maritime trade were formulated, particularly with regard to the
formation of contracts, delivery, and the transfer of risk:

A. Sale of Goods Incapable of Delivery

The prohibition of gharar and the requirement of delivery constitute essential
elements that must be satisfied for a contract of sale to be valid. Article 198 of
the Mecelle provides that the goods sold must be capable of delivery and
obtainable as a condition for the validity of the contract;'® similarly, Article 209
expressly states that the sale of things incapable of delivery is void. Thus, the

14 Altinbag 2019, 64.

Bkz. Ilknur Yasar Bilicioglu, ‘Kabz Oncesi Tasarruf ve Hasar Hiikiimleri Baglaminda Mecelle
ve Fransiz Medeni Kanunu Mukayesesi’ (2024) 14 (1) Islam Tetkikleri Dergisi, 179—-183.
“[For the sold item (Mebi)], its delivery to the buyer [being possible and within capacity] is a
condition for the validity of the sale and is [necessary].” (See Ali Haydar Efendi, 1/292).
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sale of a bird freely flying in the air or a specific fish beneath the water was
regarded as invalid, since delivery was not possible. '’

These provisions demonstrate that the general principles of the Mecelle played a
decisive role also in contracts relating to maritime trade, where elements of
uncertainty and risk are particularly prevalent. Indeed, Islamic law prohibits the
sale of non-existent property (ma ’dumun bey i), namely property that either does
not exist or is incapable of delivery.'®

In maritime trade, however, there is always the possibility that the goods being
carried may be lost, become unreachable, or suffer damage during the course of
transportation. Accordingly, the prohibition of gharar and the principle of
possession acquire particular significance in preserving the balance of interests
between the parties.

Within this framework, these principles embodied in the Mecelle provided a
legal safeguard aimed at minimizing the uncertainties and unforeseeable risks
arising from the nature of maritime transportation; at the same time, they
contributed to ensuring the harmonious operation of the law of contracts and
maritime trade practices within the Ottoman legal system.

B. Sale of Ships and Ship Equipment

Article 220 of the Mecelle contains a provision establishing the legal framework
governing contracts of sale relating to ships and ship equipment, stating that “iz
is valid to sell measurable goods in bulk by fixing a price only for their individual
units and parts”’; further provides that “for example, it is valid to sell a load of
boat timber at a specified price,” thereby demonstrating that the bulk sale of a
boat, or of materials used in its construction or equipment, is valid provided that
delivery is possible."

This provision affords a degree of flexibility that directly corresponds to
commercial practice, particularly because ships, vessels, boats, and their

17 “The sale of something that cannot be delivered or is beyond capacity is void... the sale of a

boat that has sunk into the sea and cannot be retrieved is void.” (See Ali Haydar Efendi,
1/302).

For further information, see Muhammad Abu Zahra, al-Milkiyya wa Nazariyyat al-‘Aqd fi al-
Shart‘a al-Islamiyya (Dar al-Fikr al-* Arabi, 1977), 256-258; Ismail Bilgili, “Islam Hukukunda
Ma‘dim’un Satis1,” Islam Hukuku Arastirmalar1 Dergisi [2006], 211.

[lknur Yasar Bilicioglu, ‘A Comparison of Majalla’s Kitab al-Buyu’ and the French Civil
Code’ [2023] Rize Ilahiyat Dergisi 1, 10.
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equipment and materials are often transferred in bulk or in separate parts in
maritime trade. Since, especially in sales relating to ship equipment, it may be
impracticable to determine the quantity of each individual component at the time
of contracting, the Mecelle recognized the validity of such transactions within
the framework of the principle of freedom of contract; however, it made this
freedom subject to the conditions that delivery be possible and that no gharar
arise. In this way, the requirements of commercial life were accommodated while
also seeking to prevent disputes between the parties that might arise from
uncertainty.

At this point, it should be noted that, with regard to uncertainty (cehalet)
concerning the quantity of the goods or property constituting the subject matter
of a contract of sale (mebi), the Mecelle adopted the opinion of the Imdmeyn
among the Hanafi jurists. According to Abti Hanifa, uncertainty as to the quantity
of the goods sold renders the contract defective, whereas according to the
Imameyn, such uncertainty in goods sold by measure (keyli), weight (vezni),
length (zer’i), or number (adedi) is capable of subsequent determination and
therefore does not affect the validity of the contract.?

By adopting the latter view, Article 220 of the Mecelle recognized the
permissibility of the bulk sale of measurable and deliverable goods such as ships
and ship equipment. This approach allows forms of sale frequently encountered
in maritime trade, characterized by partial, bulk, and custom-based transactions,
to be regarded as legally valid.

In conclusion, while the Mecelle recognized freedom of contract in transactions
relating to the sale of ships and ship equipment, it balanced that freedom through
the prohibition of gharar and the principle of delivery. For the validity of the
contract, it was considered sufficient that the goods sold be capable of actual
delivery and that their quantities be capable of subsequent determination by
objective standards.

C. Transfer of Risk and Possession

The provision set forth in Article 293 of the Mecelle, which states that “if the
goods sold (mebi) perish while in the possession of the seller before possession

20 Ebu Bekir Alauddin b Mes‘0d el-Kasani, Bedd’i ‘u’s-Sand’i Fi Tertibi’s-Serdi‘ (Darii’l-
Kiitiibi’l-[lmiyye 1986) 5/159. Ayrica bkz. Giiney (n 15) 177; Yasir Tiirkyilmaz and Ali
Kumas, ‘Islam Borglar Hukukunda Akit Meclisinin Asamalar’’ (2025) 25 Dinbilimleri
Akademik Arastirma Dergisi 747, 773.
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(qabd), the buyer incurs no liability and the loss is borne by the seller,”
constitutes the foundation of the principle of possession (qabd). According to
this provision, the risk of loss or damage to the goods sold remains with the seller
until they pass into the buyer’s actual possession. Accordingly, risk passes to the
buyer not upon the transfer of ownership, but upon the transfer of actual control
and possession.?!

A similar approach can also be observed in modern law. Article 208 of the
Turkish Code of Obligations, under the heading “Transfer of Risk,” provides that
the risk of loss or damage to the goods sold passes to the buyer, as a general rule,
upon delivery.?? This provision constitutes a contemporary reflection of the
principle of possession embodied in the Mecelle. Likewise, delivery terms used
in maritime trade, such as FOB (Free on Board) and CIF (Cost, Insurance and
Freight), are also based on the principle that risk passes upon actual delivery.?

Although a sale is a contract that transfers ownership, possession (qabd) must
take place for the buyer to be able to dispose of the property and to be held liable
for any damage to it. Indeed, the majority of Islamic jurists regard possession as
a requirement for liability for damage to pass to the purchaser. In this sense,
possession (qabd) is a legal term meaning “a person’s taking control of property
of which he is the owner by virtue of a legal transaction, in such a way that he is
able to exercise disposal over it.”*

In the Mecelle, the question of who bears the loss in the event of the destruction
(talaf) of the sold object (mebi) is regulated in Articles 293—-296, based on the
respective liabilities of the buyer and seller regarding possession (qabd).
Accordingly, the destruction of the sold object occurs through one of five causes:
an act of the seller (bayi), causes arising from the inherent nature of the property
itself, an act of God, the act of a third party, or the act of the buyer. If the property
is destroyed before possession is taken, whether through an act of the seller, a
cause inherent to the property itself, or an act of God, the contract becomes void.
The buyer’s obligation to pay the price (semen) is extinguished. If buyer has
already paid, the buyer acquires the right to demand its return. The buyer cannot

2l flknur Yasar Bilicioglu, ‘Kabz Oncesi Tasarruf ve Hasar Hiikiimleri Baglaminda Mecelle ve

Fransiz Medeni Kanunu Mukayesesi’ (2024) 14 (1) islam Tetkikleri Dergisi 171-198.

22 Fikret Eren, Bor¢clar Hukuku Ozel Hiikiimler (Yetkin Basim 2015) 51.

2 Seyfettin Ceylan, ‘Deniz Tagimacilig ve Incoterms: FOB’a iliskin Bir Degerlendirme’ (2020)

2 Uygulamali Bilimler Fakiiltesi Dergisi 13, 21.
24 H. Yunus Apaydin, ‘Kabz’ TDV Islam Ansiklopedisi, vol 24 (TDV 2011) 45.
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require the seller to compensate him for the value of the property or for an
equivalent in kind. Because under the Mecelle the property is deemed to be
compensated for through the sale price. Although the contract of sale takes legal
effect through offer and acceptance, meaning that the property and the price
thereby change hands between the parties, since the very purpose of the contract
is the sold object itself, any material loss the property sustains prior to possession
is borne by the seller. This rule applies to all property, without distinction
between movable and immovable goods.?

The concept of risk allocation based on possession (qabd) acquires particular
significance in fields involving a high degree of uncertainty, such as maritime
transportation.”® Indeed, in Ottoman practice as reflected in archival records,
contracts of affreightment were concluded under the supervision of judges
(kadis), and the officially prescribed freight rates (narh) could not be exceeded.”’

In maritime trade, the actual receipt of the goods constitutes the decisive factor
in the transfer of risk. In this context, delivery terms?® used in maritime trade,
such as FOB (Free on Board: delivery taking place at the port of shipment during
maritime transportation) and CIF (Cost, Insurance and Freight: assumption of
the costs of the goods, insurance, and freight), adopt the principle that risk passes
upon actual delivery. Under CIF sales, although the seller undertakes the costs
of freight and insurance, the risk passes to the buyer at the moment the goods are
loaded onto the ship’s deck. Accordingly, the seller’s assumption of
transportation and insurance costs does not mean that the risk of loss or damage
likewise remains with the seller. In this respect, such delivery terms correspond
to the concept of possession (qabd), under which risk is associated with actual
control rather than ownership.

In maritime transportation, delivery and the transfer of risk are often documented
through a bill of lading. Particularly where the purchase price is not paid in
advance, the seller, after delivering the goods to the vessel, obtains a bill of
lading issued by the master of the ship and presents it to the buyer’s bank to
receive payment. A bill of lading is a document evidencing that the cargo has
been received on board the vessel and indicating its quantity, the consignee, and

25 See Ali Haydar Efendi, 1/415-423.

26 For risks encountered in maritime trade and methods of ﬁnancir}g, see Fethi Gedikli, Osmanli
Sirket Kiiltiirii: XVI-XVII. Yiizyillarda Muddrebe Uygulamas: (1z Yayncilik, 1998), 237-260.

27 Ulug Cicim, 397.

28 For delivery methods used in maritime and inland waters, see Ceylan, 21.
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the port of destination; it serves as documentary proof that delivery has taken
place between the parties.?” This document provides legal certainty, both in
modern law and in Islamic law, by serving as evidence of delivery and of the
parties’ declarations of intent.*°

Ottoman practice likewise demonstrates that the bill of lading was regulated
under the heading “Tahmiliye Senedi” in Articles 101-105 of the Ticaret-i
Bahriye Kanunnamesi and was required to be issued in four copies.?!

In conclusion, both the concept of risk allocation based on the principle of
possession (qabd) in Islamic law and the rule in modern law that risk passes upon
delivery aim to ensure a distribution of risk grounded in justice and equity.
Assigning risk to the party who exercises actual control over the goods serves to
promote legal certainty and maintain a fair balance of responsibilities in
commercial relations.

I1. SHIP CHARTER AND CARGO CARRIAGE CONTRACTS

In Ottoman practice, ship charter and cargo carriage contracts were shaped
within the framework of the law of transactions (mu‘amalat) in Islamic law and
were evaluated particularly in relation to the contracts of lease (idjara), deposit
and representation.

A review of the historical development of maritime trade reveals that the earliest
written regulations in this field emerged in the civilizations of ancient
Mesopotamia, and that these legal codes contained provisions relating to ship
hire and the liability of carriers.*?

The rules governing general average were first regulated in Turkish maritime
trade law in the Ticaret-i Bahriye Kanunndmesi of 1864. In the Code, general
average was addressed under two principal headings: on the one hand, its

2 A negotiable instrument unilaterally issued by the master confirming receipt of the cargo. See

Emine Yazicioglu, Rayegan Kender and Ergon Cetingil, Deniz Ticaret Hukuku (Beta
Yayinlari, 2003), 112; Selahattin Bagdatli, Temel Hukuk Kavramlar: (Yasa Yayinlari, 1995),
119.

Muhammet Abdiilmecit Karaaslan, Isldm Deniz Ticaret Hukuku (Hikmetevi Yayinlar1 2019)
114-115. ismail Yurdakok, ‘Islam Deniz Ticaret Hukukunda Gemi Ile ilgili Hiikiimler’
<https://www.academia.edu/16986680/%C4%B0slam_Hukuku Deniz_Ticaret Hukuku>
accessed 25 February 2026.

31 Ulug Cicim, 401-402.

32 Altinbas, 2019, 64-65.
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definition and constituent elements; and on the other hand, the principal cases of
general average and the procedures governing its adjustment.*?

Within this framework, as with all contracts, the formation of contracts relating
to maritime trade was effected through offer and acceptance, which constitute
the mutual and corresponding declarations of intent of the parties.>* In port cities
where maritime trade flourished, such contracts were adapted to commercial
practice through the influence of custom and commercial usage.®

Ship charter contracts concerned the hire of all or part of a vessel for a specified
period or for a particular voyage. For the validity of such contracts, certain
essential elements were required, including the consent of the parties, a specified
charter hire, and the designation of both the place of carriage and the duration of
the hire. The navigation and management of the vessel, however, were as a
general rule entrusted to the shipowner or the master of the vessel.*

Cargo carriage contracts, on the other hand, concerned the transportation of
goods from one port to another, and the carrier’s liability was generally based on
the principles of trust and fault. Accordingly, the carrier was held liable for losses
arising from intentional misconduct or negligence, whereas force majeure events
such as storms, maritime accidents, or pirate attacks were regarded as
circumstances excluding liability.’” Indeed, classical Islamic law likewise
regarded the carrier as liable for losses except where such losses resulted from
force majeure.®® Within this general framework, sacrifices falling within the
scope of general average—such as the jettison of cargo (Rule I), the
extinguishing of fire (Rule III), or voluntary stranding (Rule V)—were

3 Elif Vildan Keskinkiling, ‘1864 Ticaret-i Bahriye Kanunnamesi’nden Giiniimiize Miisterek

Avarya’ (Master’s thesis, Akdeniz University, Institute of Mediterranean Civilizations
Research, 2020), 40—-41.

3 Ali el-Hafif, Islam Hukukuna Gore Hukuki Islemler ve Hiikiimleri: Esya Hukuku ve Bor¢lar
Hukuku (Rahmi Yaran tr, TDV Yayinlar1 2011) 252-253. Hayreddin Karaman, ‘Akid’ Tiirkiye
Diyanet Vakfi Islam Ansiklopedisi (TDV Yaylart 1989) 251, 253.

35 Merve Altinbas, ‘Osmanhi Hukukunda Gemi Kira Sozlesmeleri’ (PhD diss., Kirikkale

University, Department of Public Law, 2020) 50-53.

For detailed information on the Elements of the Ship Charter Agreement, see Altinbas, 2020,

54-63.

37 Altinbas, 2020, 73-76, 170-171; Karaaslan, 188.

3 Karaaslan, 183.

36
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recognized only insofar as they constituted losses and expenses directly resulting
from the general average act.

In practice, the carriage of goods by sea was carried out either through the
chartering of an entire vessel or through the payment of freight for the carriage
of cargo aboard a vessel operating on a particular route.*’ Classical Islamic legal
sources did not draw a distinction between these two methods; rather, both were
treated as forms of ship hire under lease contracts.*! By contrast, the Ticaret-i
Bahriye Kanunndmesi of 1863 drew a clear distinction between the hire of an
entire vessel for a specific cargo (Art. 107), corresponding to what is known in
modern terminology as a “full charter,” and the partial loading system known as
kirkambar, whereby cargo belonging to different shippers was carried on the
same vessel (Arts. 112-113).%?

In the absence of a separate legal framework specifically governing ship hire,
such contracts were regarded as innominate contracts intended to confer a right
of use,” and their legal foundations were determined within the framework of
the rules governing sale, lease, the hire of animals, and liability, as well as
established customary practices.*

In Ottoman practice, ship charter contracts were often reduced to writing through
registration before a judge (kadr), and disputes arising from such contracts were
resolved before the kadi courts.*® These contracts generally recorded in clear
terms the nature and quantity of the goods, the ports of departure and destination,
and the details concerning the payment of freight.*

Nevertheless, Ottoman maritime transportation was not confined solely to
private-law relations; various practices connected with maritime affairs were
also employed in meeting the manpower needs of the Ottoman navy. Indeed,

3 Keskinkiling, 37-38.

40 Hassan S Khalilieh, Islamic Maritime Law: An Introduction (Brill 1998) 62; Karaaslan, 27.

41 In positive law, the first type is defined as bareboat charter, while the second type is defined

as a bill of lading contract. See Altinbag, 2020, 150.

4 Ulug Cicim, 398-400, 402-403.

43 Hayrettin Karaman, Mukayeseli Islam Hukuku (Irfan Yaymevi 1974) 2/53; Karaaslan, 62.

4 Omer Nasuhi Bilmen, Hukuki Islamiyye ve Istildhati Fikhiyye Kamusu (Bilmen Yaynevi

1985) 6/202; Karaaslan, 64, 247.

4 For example, for the registration records of ship lease contracts in Galata Court Registers no.
145 dated 1100 (1689) and no. 353 dated 1173/1760, see Altunbas, 98—100.

46 Ulug Cicim, 398-399.
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from the mid-sixteenth century onwards, certain offenders sentenced to galley
service (including those convicted of theft, banditry, homicide, and
counterfeiting) were employed as oarsmen in the Ottoman fleet. This practice
demonstrates that the manpower requirements of Ottoman naval power were
supported not only through ordinary recruitment methods but also through penal
sanctions.?’

Furthermore, in response to the growing needs of maritime trade during the
Tanzimat period in the nineteenth century, the Ticdret-i Bahriyye Kanunndmesi
was enacted in 1863, thereby providing a more systematic legal framework for
ship charter and freight contracts.*®

1. Ship Law in the Context of Lease and Contracts for Exemption

The formation of contracts in maritime trade is based upon the mutual and
corresponding declarations of intent of the parties. Since the Ticdret-i Bahriyye
Kanunnamesi contained no specific provisions concerning the legal capacity of
the parties in relation to the written declarations of intent constituting the
contract, recourse was had to the general provisions on lease contracts contained
in the Mecelle, which served as the supplementary source of law.

Article 433 of the Mecelle provides that “a lease contract, like a contract of sale,
is concluded through offer and acceptance, ” while Article 445 states that “as in
contracts of sale, the conclusion of a lease contract requires that the acceptance
correspond to the offer and that both declarations be made within the same
contractual session.”.*

These provisions are significant in demonstrating that the general principles of
the Mecelle, grounded in Sharia based law, performed a supplementary function
in relation to the Western-inspired Ticdret-i Bahriyye Kanunndmesi within
Ottoman maritime commercial law. Indeed, in the post-Tanzimat period,
maritime commercial law evolved into a dual-source system in which the Sharia
based legal principles embodied in the Mecelle were applied alongside Western-
derived statutory regulations. As a result, the formation and validity of contracts
came to be assessed within the framework of both classical Islamic jurisprudence

47 idris Bostan, Osmanli Bahriye Teskilati: XVII. Yiizyilda Tersane-i Amire (Tiirk Tarih Kurumu
1992) 213-215.
4 Ulug Cicim, 401.

4 Ali Haydar Efendi, 1/644, 669.
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and the modern codification approach.’® According to Articles 433 and 445
concerning declarations of intent, a lease contract is formed through offer and
acceptance, and these declarations must be brought together within the same
contractual session.’!

Under the Mecelle, the mutual and corresponding declarations of intent of the
parties were regarded as sufficient for the formation of a contract.*

Furthermore, Article 437 provides that “a lease contract may also be concluded
through exchange by conduct (Teati),” thereby recognizing the validity of
contracts formed without express words and solely through conduct, (such as
boarding a passenger ferry or a boat operating from a pier).>

Shipbuilding, in turn, was addressed within the scope of the exemption (istisnad)
contract; the manufacture, in exchange for a price, of a vessel whose
specifications had been predetermined was regulated in a manner consistent with
classical Islamic jurisprudence doctrine. This approach ensured that shipbuilding
and ship-operating activities in Ottoman maritime trade were placed on a secure
legal footing.

Shipbuilding activities were carried out under the supervision of the Imperial
Shipyard (Tersine-i Amire) in all regions where such activities were required,
owing to the maritime character of the Ottoman Empire.**

As part of these activities, the ocaklik system was employed to secure the timber
required for shipbuilding, and the costs of cutting and transporting such timber
varied according to its type.>

Article 388 of the Mecelle addresses shipbuilding and provides as follows:

“If a person agrees with a shipwright, specifying the length, width, and
other necessary characteristics of a boat or ship, and contracts for its

30 Keskinkiling, 16.
3t “As in sale (bay’), lease (idjara) is also concluded through offer and acceptance.” “Likewise,
as in sales, in the formation of lease it is required that the offer corresponds to the acceptance
and that the meeting of the contract is unified.” (Ali Haydar Efendi, 1/644, 669), see also
Altinbas, 2020, 148.

“In the validity of lease (idjara), the consent of the contracting parties is a condition.”
(Mecelle, art. 448), see Ali Haydar Efendi, 1/674.

33 Ali Haydar Efendi, 1/657.

34 Bostan, 253.

35 Bostan, 114-115.
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construction in return for a specified price, with the timber and other
necessary materials to be supplied by the shipwright, the contract shall be
concluded as a contract for manufacture (istisna), and the boat or ship shall
constitute the subject matter of the sale.”>°

Accordingly, if a person agrees with a shipwright, specifying the length, breadth,
and other necessary characteristics of a boat or ship for its construction, such a
transaction constitutes a contract for manufacture (istisnd). Indeed, the Turkish
Commercial Code also recognizes such orders as contracts for work.’

This provision constituted the legal basis for shipbuilding activities in the
Imperial Shipyard.*®

“«

The contract for manufacture (istisnd) is also defined in the Mecelle as “a
contract concluded with artisans for the production of something” (Art. 124). In
Islamic jurisprudence, the contract for manufacture (istisnd) refers to an
agreement whereby a person undertakes, in return for a fee, to produce a work
whose specifications have been determined in advance.”® Article 388 of the
Mecelle provides that the buyer requests the production of an item with specified
characteristics (for example, a ship), while the seller or producer undertakes,
using his own materials, to manufacture such an item in return for a specified
price. Likewise, Article 392 of the Mecelle states that the contract for
manufacture (istisnd) is binding on both parties from its conclusion; however, if
the item produced does not conform to the specifications stipulated in the
contract, the buyer is entitled to an option of rescission® as stated.

Even today, the framework primarily established in the Mecelle continues to be
widely adopted.®!

6 Ali Haydar Efendi, 1/587.
7 Tahir Caga, Deniz Ticareti Hukuku, vol 1 (Filiz Kitabevi 1990) 1/89.
8 Altinbas 2020, 88-90.

% Hamza Aktan, ‘Istisnd’ Tiirkive Diyanet Vakfi Islam Ansiklopedisi, (TDV 2001) 23/393;
Erdogan, 261.

“However, if the manufactured item does not conform to the description and specification, the
purchaser has an option. If the deficiency in the item constitutes a defect, the option of defect
(hiyar-1 ayb) applies; and if the deficiency relates to a stipulated quality, the option of quality
(hiyar-1 vasif) applies. The purchaser may either accept or reject it.” (Ali Haydar Efendi,
1/589-590.)

61 Aktan, “Istisna”, 23/395-396.

60
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2. Contracts Concluded Through Conduct

The Mecelle recognized as legally valid, in maritime trade, not only declarations
made by the parties through verbal or written statements, but also de facto
expressions of will conveyed through conduct (fe’dfi). Art.437 states, “A
contract of hire (icdre) may also be concluded by way of te’dti,” thereby
establishing the validity of contracts formed wordlessly, through conduct alone.

As an example of this,

“[Verbally] — that is, by mere words, [without bargaining, boarding a
passenger steamer] .... [and a quay boat] .... boarding — is the case given, and
it is stated, ““[as in] such matters, [if the fee is known, that amount is due, and]
if the fee is [not known, the payment of ecr-i misil becomes due],” thereby
establishing that if the fee had been determined in advance, that amount would
be paid, and if not, a sum equivalent to ecr-i misil®® (the equivalent fee) would
be paid.

In Ottoman practice, such contracts formed through conduct were also common,
particularly in the case of boats and small craft engaged in short-distance
transportation.®

This principle forms the jurisprudential basis of modern ticketed public
transportation contracts. Within this framework, a boatman or ship employee
was regarded as an ecir-i miisterek (a worker providing services to multiple
persons); however, Art.422 provides that where such a person is engaged
exclusively by a single individual for a particular voyage, he assumes the status
of an ecir-i hds (private employee).®

Thus, the legal status of labor in maritime transportation was also regulated
according to the nature of the work performed.
3. Freight, Remuneration, and the Rights of the Carrier

In maritime transportation, freight refers to the remuneration paid to the
shipowner or carrier, on the basis of a contract of carriage, in return for the hire

02 “Ecr-i misil is the wage determined by experts, taking into account similar cases based on the

relevant good, time, and place factors.” (Mecelle, art. 414)
6 Altinbas 2022, 321-322.
4 Ali Haydar Efendi, 1/623.



248 An Analysis of Articles Related to Ottoman Maritime Commercial Law in the Mecelle

of a vessel or the transportation of goods and cargo by sea.®® A contract of
carriage, in turn, is a type of contract under which one party undertakes to
transport goods by sea, while the other undertakes to pay freight in return for
such transportation. Under this contract, the party assuming the obligation to
carry the goods is referred to as the carrier, whereas the party undertaking to pay
the freight is referred to as the consignor.®

The performance of a contract of carriage encompasses a process consisting of
several stages. This process includes the allocation and use of the vessel
designated in the contract, the preparation of the vessel in a seaworthy condition,
its availability at the loading port at the agreed time, the proper loading and
stowage of the cargo, compliance with laytime requirements, and the completion
of the voyage followed by delivery of the cargo at the port of destination.®” The
completion of these stages is of decisive importance for the accrual of the freight
claim.

Indeed, according to the Mecelle, remuneration is, as a general rule, earned upon
the realization of the benefit that constitutes the subject matter of the contract.®
In the context of maritime transportation, this principle means that the freight
claim arises upon the safe carriage of the cargo and its delivery at the port of
destination. Nevertheless, where the parties have agreed otherwise regarding the
time of payment of freight, their intention prevails in accordance with the
principle of freedom of contract. Thus, a balance is maintained in maritime
commerce between contractual freedom and the principle of equity.

Certain provisions of the Mecelle concretely demonstrate the application of this
general principle to maritime transportation. Similar to the modern practice of a
“charter-party”,® Article 453 of the Mecelle provides that, where an entire vessel

is hired for a specific cargo, the nature and quantity of the goods to be carried,

5 The contract of carriage (freight contract) is regulated in Articles 1138—1246 under the heading

“Freight Contract” in the third chapter of the fourth part of the fifth book of the Turkish
Commercial Code titled “Maritime Trade Contracts.” See Yazicioglu, Kender and Cetingil,
155.

6 Altinbas, 2020, 145.
7 Yazicioglu, Kender, Cetingil, 101-112; Karaaslan, 74.

“Payment becomes due upon the realization of the benefit.” (Mecelle, art. 469), see Ali Haydar
Efendi, 1/703.

A contract in which the carriage of goods is undertaken through the allocation of a vessel. See
Yazicioglu, Kender and Cetingil, 97.
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the period of carriage, and the freight payable must be specified.”® This provision
parallels Article 106 of the Ticaret-i Bahriye Kanunnamesi, which states that
“freight may be fixed for the whole vessel or for a specified part thereof.” " This
provision ensures that the carriage relationship is established in a manner free
from uncertainty and clarifies the allocation of risks between the parties. By
contrast, Article 469 of the Mecelle provides that the carrier becomes entitled to
remuneration only upon the completion of the carriage service, that is, upon the
realization of the benefit contemplated by the contract.”” Thus, it is clearly
established that the freight claim is contingent upon the completion of the
carriage. An exception to this principle is set out in Article 124 of the Ticaret-i
Bahriye Kanunnamesi: if the vessel suffers a casualty and the cargo is lost, no
freight is payable; if freight has been paid in advance, it must be refunded.”
Article 123 of the same Code further provides that, in cases of general average,
the freight relating to goods jettisoned at sea shall be apportioned among the
interested parties, provided that the vessel is preserved.”

On the other hand, with respect to vessels hired for a fixed period, Article 480 of
the Mecelle provides that, even if the agreed period of hire expires during the
voyage, the contractual relationship continues until the vessel reaches the
shore.” This approach is intended to ensure the uninterrupted completion of the
carriage operation and to preserve the balance of interests between the parties.

In conclusion, although the Mecelle did not provide a detailed regulation of
maritime transportation, it furnished a legal foundation for maritime commercial
practice through fundamental principles such as the entitlement to remuneration,
the requirement that contracts contain certain essential elements, and the
completion of the carriage operation. Moreover, by recognizing the validity of
customary practices, conduct-based legal relationships, and labor-oriented
contractual arrangements, it adopted an approach that considered the dynamic
nature of maritime commerce. In this respect, the Mecelle constitutes an

0 “When an animal is hired, it must be specified whether it is for carrying loads or for riding; it

must also be clarified whether a specific animal is designated, or any animal may be used. In
addition, the duration of the lease or the distance must be stated.” (Ali Haydar Efendi, 1/679—
680).

71 Ulug Cicim, 402.

2 Ali Haydar Efendi, 1/703.

73 Ulug Cicim, 404.

7+ Keskinkiling, 41, 66.

75 Ali Haydar Efendi, 1/721.
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important legal source that did not exclude the maritime practices of its time but
rather integrated them into a systematic framework through the application of
general principles of contract law.

4. The Binding Force of Custom

Custom and customary practices constitute one of the subsidiary sources of
Sharia law.”® Islamic jurists attached great importance to custom, following the
primary sources of law, in matters relating to the hire of vessels and other
maritime issues, as they did in other areas of law.”” This approach becomes
particularly evident in the field of maritime commerce, where practice plays a
decisive role.

Indeed, in maritime commerce, many matters relating to the carriage and
delivery of goods are determined in accordance with custom and commercial
usage. In this context, the rule set out in Article 291 of the Mecelle, according to
which “the port at which the cargo of a boat or vessel is to be discharged shall
be determined by custom and usage,” clearly demonstrates the decisive role of
custom in maritime practice. Similarly, Article 93 of the Ticdret-i Bahriyye
Kanunnamesi provides that, where laytime (the period allowed for loading and
unloading) has not been specified in the contract, it shall be determined in
accordance with custom; in the absence of such custom, it shall be fixed at fifteen
days.™

The determinative role of custom in Ottoman maritime commerce is also
reflected in the practice of reducing vessel hire contracts to writing. Such
contracts were often recorded before a kad: and formalized in written form, while
disputes arising therefrom were adjudicated by kad: courts.”

This approach is also consistent with the general principles set out in the Mecelle,
namely “Custom is authoritative” (Art. 36), “The usage of the people constitutes
a proof upon which action must be taken” (Art. 37), and “What is established by
custom is as though stipulated by contract” (Art. 43). These principles reflect the

76 See Ibrahim Kafi Donmez, ‘Orf* Tiirkive Diyanet Vakfi Isliam Ansiklopedisi (TDV Yayinlari
2007) 87.

77 Karaaslan, 80; Altinbas, 2020, 81.
78 Ulug Cicim, 400.
7 Altinbas 2019, 64.
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flexible character of Islamic law, which is capable of adapting to the changing
and dynamic conditions of commercial life.%

The binding force of custom is not confined to legal relationships concerning the
carriage of goods but is also reflected in contracts relating to the carriage of
passengers by sea.’! Indeed, it can be observed that contracts for the carriage of
passengers were often formed not through a written or oral agreement, but on the
basis of customs and commercial usages that had developed over many years in
maritime commerce.®® This demonstrates the extent to which established
maritime practices influenced the formation of legal relationships in maritime
activities.

This flexibility exhibits a striking parallel with custom-based systems in
contemporary international commercial law.* Just as commercial customs and
usages are recognized in contemporary law as supplementary to, or
determinative of, contractual provisions, so too does custom function in Islamic
law as a regulatory force in ensuring justice and stability. Certain provisions of
the Mecelle likewise support this approach. Indeed, it is expressly stated that,
with respect to the delivery of goods such as firewood and charcoal, which are
transported and sold on animals, the customs and usages of the locality shall be
followed in carrying such goods to the purchaser’s residence.®* This provision
demonstrates the supplementary and guiding role of custom in determining
obligations relating to carriage and delivery, while also explaining the central
position occupied by custom in rules governing maritime commerce.

80 See also Betiil Riimeysa Akkus, “Mecelle nin Serhlerinde Orf ve Adetle Ilgili Hiikiimler”
(Master’s thesis, Cumhuriyet University, Department of Basic Islamic Sciences, 2020); Merve
Halmet-Alpaslan and Alkig, “Orfiin Mecelle Kaidelerine Etkisi” (2025) 9 Premium Sosyal
Bilimler E-Dergisi 902; Siileyman Tepe and Veysel Kareni Bilgi¢, “Mecelle’nin Kiilli
Kaideleri Baglamunda Orf ve Adet Hukukunun islevleri” (2025) 6 Ankara Sosyal Bilimler
Universitesi Hukuk Fakiiltesi Dergisi 1093.

Merve Altinbas, ‘Ticaret-i Bahriye Kanunniame-i Hiimaytin Hiikiimlerinde Yolculara iliskin
Diizenlemeler’ [2022] Tiirkiye Barolar Birligi Dergisi 317, 324, 330-332.

Karaaslan, 121.

81
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For further information, see Muhammed Sulu, “Ticaret Hukukunun Kaynag1 Olarak Ticari Orf
ve Adet Uzerine Bazi Degerlendirmeler” (2022) 9 istanbul Medipol Universitesi Hukuk
Fakiiltesi Dergisi 217.

“In cases where goods such as firewood, grass, straw, wheat, and coal are sold without
specifying the place of delivery, in transporting them to the buyer’s house, local custom and
usage shall be followed and observed in whatever manner is customary in that locality.”
(Mecelle, art. 291).
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III. LIABILITY, FORCE MAJEURE, AND COMPENSATION FOR
DAMAGES

1. Trust-Based and Fault-Based Liability

The Mecelle bases the legal liability of the captain and the shipowner in the
context of maritime commerce on the principle of trust. Accordingly, a ship
captain or shipowner, acting in the capacity of a trustee, is liable to compensate
only for damage resulting from intentional misconduct (taammiid) or gross
negligence (fe ‘addi). By contrast, the loss of or damage to property does not give
rise to liability in the absence of fault.®® This approach is fully consistent with
the general principles of liability in Islamic law.

Within this framework, a similar conception of liability was adopted in the
Ticdret-i Bahriyye Kanunndmesi. Article 124 of the Code provides that “no
freight shall be payable for goods lost or destroyed as a result of sinking or
shipwreck, or seized and confiscated by pirates or enemies,” thereby clearly
delineating the limits of the parties’ liability in cases involving losses arising
from maritime risks.3® This provision reflects a continuity that is consistent both
with the trust-based conception of liability embodied in the Mecelle and with the
principles of classical maritime law. Indeed, according to the provisions of the
Mecelle, where damage occurs to a leased maritime vessel because of misuse or
conduct exceeding customary limits (fe’addri), liability for such damage falls
upon the hirer (Arts. 547, 602, 603, 814). However, since the carrier occupies
the position of a trustee, he is not liable for loss of or damage to property except
in cases involving intentional misconduct or gross negligence. Thus, the
imposition of liability is directly contingent upon the existence of fault.

This principle can be observed more clearly in concrete examples relating to the
hire of maritime vessels. Where a person hires a yacht, cutter, or vessel from a
private or legal entity engaged in the commercial leasing of maritime craft, and
a condition has been imposed prohibiting travel beyond a specified distance, the
hirer becomes liable to compensate for any damage that occurs if that limit is
exceeded and the vessel subsequently suffers a malfunction during the voyage.
This situation may be explained by the application, by analogy to maritime

85 For detailed information on the legal responsibilities of the master and shipowner, see
Karaaslan, 163—183.

86 Keskinkiling, 41, 66.
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transportation, of the rule®’” concerning the carriage of animals set out in Article
547 of the Mecelle.

Similarly, clarity was required regarding the determination of distance in
contracts of hire. According to the Mecelle, specifying the distance merely by
reference to a broad geographical area, such as a sanjak or province, was not
considered sufficient; instead, the designation of a specific and identifiable
location, such as a city, was regarded as necessary.5®

Furthermore, where a maritime vessel hired for the purpose of reaching a
particular destination breaks down before completing the voyage, the hirer is
entitled to terminate the contract; however, he is required to pay the owner of the
vessel an ecr-i misil for the distance already travelled.® These provisions reflect
an equity-based approach that seeks to preserve the balance of interests between
the parties.

The Mecelle also expressly regarded conduct contrary to the intended use of a
vessel in maritime transportation as a ground of liability. Thus, loading cargo
onto a vessel hired for the carriage of passengers was prohibited; where such
cargo was nevertheless loaded and damage consequently occurred to the vessel,
the resulting loss was to be borne by the hirer (Art. 550).%

Article 135 of the Ticdret-i Bahriye Kanunnamesi likewise provides that a
captain cannot be compelled to accept passengers on vessels not intended for
passenger carriage, such as mail steamers.”' Articles 141-143 of the same Code
further regulate the termination of the contract and the respective liabilities of
the parties in cases of shipwreck, war, or force majeure.”

87 “If an animal is hired for a specified place and there are multiple routes leading there, the

lessee may use whichever route people commonly take to reach that destination.” (Ali Haydar
Efendi, 1/793)
“In a lease contract, it is not sufficient to determine the distance merely by referring to the
name of a region such as a sanjak or a province.” (Mecelle, art. 542) (Ali Haydar Efendi,
1/789.)
“Where an animal is hired for travel to a specified destination, and the animal becomes
exhausted and unable to continue on the way, the lessee has an option: he may either wait until
the animal recovers and can proceed or rescind the lease.” (Mecelle, art. 539) (Ali Haydar
Efendi, 1/787.)
“An animal hired for riding may not be used for carrying loads instead.” (Mecelle, art. 550)
(Ali Haydar Efendi, 1/795.)
I Altinbas 2022, 330.
2 Altinbag 2022, 331-332.
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Likewise, Articles 602 and 603 of the Mecelle expressly provide that liability for
compensation arises where a leased maritime vessel suffers damage because of
misuse by the hirer or by a captain appointed by him.”

In this regard, the Mecelle extends liability not only to explicit violations but also
to cases of indirect fault. For example, where a voyage that would normally
require two days is completed in a single day by operating a maritime vessel
beyond its customary limits, and the vessel consequently suffers damage, the
hirer is required to compensate for the resulting loss.”* This provision makes
clear that liability arises where fault directly causes damage.

In the assessment of maritime accidents, fault likewise constitutes the primary
basis for determining liability. Accordingly, where two vessels collide and the
fault is attributable to the captain—for example, where he fails to stop or alter
the course of the vessel despite having the opportunity to do so, or where
deficiencies exist in the equipment or personnel necessary to prevent the
accident—the obligation to compensate rests upon the captain at fault. Similarly,
in situations where one vessel is underway while the other is stationary, or where,
in river navigation, one vessel is proceeding with the current, liability remains
contingent upon the existence of fault. By contrast, where the collision results
from a storm or from an unavoidable and irresistible cause that could not have
been prevented, neither party shall be held liable.*

This approach directly corresponds to the principle of fault-based liability, which
constitutes one of the foundations of modern maritime law. Contemporary
maritime law, including the Turkish Commercial Code and international
maritime legal instruments, likewise requires the existence of fault as a
prerequisite for liability for damages, while excluding liability in cases involving
force majeure or other unavoidable circumstances.

In conclusion, both Islamic law and modern legal systems seek to maintain a
balance between equity and justice in maritime commerce by linking liability to

93 “Ifthe leased property is destroyed, or if its value is diminished due to the lessee’s misconduct

(te’addi), the lessee becomes liable for compensation.” “Conduct by the lessee that is contrary
to customary practice constitutes misconduct (teaddi), and the lessee is liable for any damage
or loss resulting therefrom.” (Ali Haydar Efendi, 1/851-852).

“Where the borrower commits any form of misconduct (teaddi) or negligence (taksiri), he
becomes liable for compensation if the loaned property is destroyed or if its value is
diminished, regardless of the cause.” (Mecelle, art. 814) (Ali Haydar Efendi, 2/1399).

9 Karaman, 2/509.
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the element of fault. By exempting parties from liability for compensation in
cases involving unforeseeable or unavoidable events, this approach aims to
ensure a fair allocation of risks and to promote legal certainty in maritime
transportation.

2. Force Majeure

The concept of force majeure is defined in Turkish legal doctrine as an
extraordinary event that occurs beyond the debtor’s control, is unforeseeable and
irresistible in nature, and renders the performance of an obligation absolutely and
unavoidably impossible.’® In the context of maritime commerce, this concept is
of particular importance in determining the liability of the carrier or shipowner
in situations such as severe weather conditions arising during a voyage, maritime
accidents, or impediments resulting from acts of public authorities.”’

In Ottoman practice, Articles 96-98 of the Ticdret-i Bahriye Kanunndmesi
regulated prohibitions on trade (memnuiyet) and cases of force majeure that
necessitated the cancellation of a voyage.”

Although force majeure was not regulated in the Mecelle under a separate and
systematic heading bearing its modern designation, it was addressed within the
framework of circumstances that render the performance of an obligation
impossible without any fault on the part of the debtor. This approach is
particularly noteworthy in that it links liability to the principle of fault. Indeed,
the Mecelle proceeds on the basis that, in maritime transportation, the carrier or
shipowner should not be held liable for losses arising from events occurring
independently of his own acts or fault, thereby allowing for an equity-based
assessment in determining liability.

Within this framework, Islamic jurists likewise maintained that a carrier cannot
be held liable for unforeseen events and causes regarded as force majeure, the
prevention or avoidance of which is impossible. Classical sources illustrate such
circumstances by reference to events such as natural disasters, sudden changes

% See Selahattin Sulhi Tekinay et al., Bor¢lar Hukuku (Genel Hiikiimler), 6th ed. (Filiz Kitabevi,
1988), 725; Eren, 584.

97 Khalilieh, 62.
% Ulug Cicim, 400-401.



256 An Analysis of Articles Related to Ottoman Maritime Commercial Law in the Mecelle

in wind conditions, rough seas, fire, enemy attacks, and the inability to find the
proper route.”

Accordingly, in maritime accidents, events such as storms or collisions are,
generally, regarded as cases of force majeure. It is therefore a natural
consequence of this approach that a vessel properly anchored or moored in
accordance with maritime regulations should not be held liable for damage
occurring without fault on its part, provided that no intentional misconduct or
negligence is involved.

This approach is also clearly consistent with the fundamental principles of the
Mecelle expressed in the maxims “There shall be neither harm nor reciprocation
of harm” (Art. 19) and “Harm must be eliminated” (Art. 20).

Nevertheless, with respect to sea routes that constitute a public thoroughfare
(tarik-i dmm) for mariners and may be regarded as practically indispensable
passages—such as the Bosporus—the application of this principle was made
conditional upon compliance with the rules of navigation. Indeed, Articles 934
and 935 of the Mecelle provide that, where public routes are used without
authorization or in violation of the applicable rules, liability for any resulting
damage rests upon the person who has breached those rules:

Article 934: “No person has the right to stop or tether his animal on a public
thoroughfare. ™

Article 935: “If a person allows his animal to roam freely on a public
thoroughfare, he shall be liable for any damage caused by that animal. "'

If these principles are adapted to maritime law, it follows that where a vessel
moors without authorization at a pier belonging to a private or legal entity and,
in the course of doing so, causes damage to the owner’s vessel, liability for the
resulting damage rests upon the vessel that moored without authorization. By
contrast, where two vessels have lawfully berthed or anchored at a state-owned
pier or port in accordance with the applicable rules, and damage occurs between
them because of a storm or another cause beyond their control, no obligation to

9%  Karaaslan, 183.
100 Ali Haydar Efendi, 2/1729.
101 Ali Haydar Efendi, 2/1730.
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compensate arises in the absence of fault. This position is expressly reflected in
Articles 938 and 939 of the Mecelle:

Article 938: “Where a person has tethered his animal on his own property, and
another person, without permission, comes and tethers his animal there as well,
no liability arises if the property owner’s animal kicks and kills the latter
animal. "

Article 939: “Where two persons, each having the right to tether an animal in a
particular place, tether their animals there, and one animal kills the other, no
liability arises. %

As can be seen, the Mecelle adopts an approach to maritime accidents and
carriage liability that is based on the distinction between fault and force majeure
and that largely corresponds to the liability regime found in modern maritime
law.

3. General Average

Due to the nature of maritime transportation, the vessel, cargo, and freight may
be exposed to various unforeseen dangers throughout the period between the
commencement and completion of a voyage. When such a danger arises, it may
become necessary to sacrifice the vessel, the cargo, or part of the cargo to
preserve the common interest. General average refers to a liability regime under
which extraordinary expenses incurred and losses resulting from values
intentionally and reasonably sacrificed for the purpose of averting such dangers
are apportioned among the parties interested in the vessel, the cargo, and the
freight.'*

In maritime transportation, given the community of interest that exists between
the vessel, the cargo, and the freight with respect to the safe completion of the
voyage, it has long been recognized that requiring each interested party to bear
its own loss individually would be incompatible with the principles of equity and

102 Ali Haydar Efendi, 2/1732.
103 Ali Haydar Efendi, 2/1732.

104 Tiirk Hukuk Liigati (Tirk Tarih Kurumu / Basbakanlik Basimevi 1991) 26; Bagdatl, 25;
Karaaslan, 209.
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fairness; it is within this framework that the doctrine of general average was
developed.'®

In this context, where, during a severe storm, cargo, fuel, or other materials on
board are jettisoned to prevent the vessel from sinking; where, as a result of a
voyage being prolonged by compelling circumstances and fuel supplies being
exhausted, parts of the vessel or cargo are used as fuel, where salvage and
assistance expenses are incurred in order to escape a peril; or where cargo is
damaged in the course of extinguishing a fire on board, it would be contrary to
equity to place the resulting losses solely upon the party directly affected.

Such extraordinary sacrifices and expenses are undertaken for the purpose of
ensuring the safe completion of the voyage and serve to protect the interests of
all parties concerned. For this reason, the doctrine of general average, developed
in Western legal systems in accordance with the principles of equity and fairness,
provides that such losses and expenses are to be apportioned proportionately
among the values of the vessel, cargo, and freight that are preserved at the
conclusion of the voyage. In this way, the extraordinary losses arising in
maritime transportation are distributed in a fair and equitable manner.'%

This principle was reflected in Article 123 of the Ticdret-i Bahriyye
Kanunnamesi, which provides that “the freight relating to goods jettisoned into
the sea for the common safety shall be paid to the captain and apportioned
among all interested parties as a contribution to the common loss """

This principle is founded not only in Western legal systems but also upon a
similar conception of justice in Islamic law. Although the Mecelle contains no
provision directly addressing general average, the general legal maxims “Harm
must be eliminated” (Art. 20) and “A private harm is tolerated in order to avert
a public harm” (Art. 26) constitute the Islamic jurisprudence based foundation
of the doctrine of general average. This principle is based on the notion that,
where part of the cargo is jettisoned to save a vessel from sinking, the resulting
loss should be shared collectively among those whose interests have been
preserved.!®

105 Sinan Can Konyah, ‘Miisterek Avarya Uyusmazliklarinda Kanunlar Thtilafi Meseleleri® (2024)
7 DEHUKAM Journal of the Sea and Maritime Law 85, 88.

106 Cemaleddin Yavasca, Deniz Ticaret Hukuku (1993) 62.

107 Ulug Cicim, 400-401.

108 Altinbas, 2020, 114.
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Under the 1864 Ticdret-i Bahriyye Kanunnamesi, maritime losses (hasardt-1
bahriye) were classified into general average (hasardt-i cesime or umumiye) and
particular average (hasardt-1 adiye or hususiye), and separate rules were
prescribed for the adjustment of each category of loss.!?

4. Shipowner Partnerships

In Article 1017, the Mecelle adopted the Hanafi view and recognized the
principle that “there is no right of pre-emption (shuf a) in a ship.”''° By stating
that “the subject matter of pre-emption (shufa) must be immovable property, "'
the Article makes clear that the right of pre-emption applies only to immovable
property. Accordingly, since a ship is regarded as movable property, one co-
owner cannot assert a right of pre-emption against another in respect of its sale.
In this way, the Mecelle upheld the principle of freedom of transfer of ownership
in maritime commerce and limited intervention in partnership relations through
the exercise of that right.

Another important provision concerning vessels subject to co-ownership is found
in Article 1075 of the Mecelle. This provision addresses the liabilities that may
arise where one co-owner leases the jointly owned vessel without the consent of
the other co-owners. According to the Article, if damage is caused to the vessel
or loss results from its operation because of such unauthorized leasing, liability
for that damage or loss may be imposed directly upon the co-owner who
concluded the lease. Likewise, the captain of the vessel is under an obligation to
safeguard the interests of the co-owners within the framework of the co-
ownership relationship and must refrain from acts exceeding his authority or
contrary to the common will of the co-owners.

Article 1184 of the Mecelle further includes a ship (sefine) among income-
generating assets held in co-ownership and lays down the principles governing
the distribution of income derived from such property. The Article provides that:

“Where co-owned immovable properties from which the public derives benefit
for a fee, such as ships (sefine), mills, coffeehouses, inns, and bathhouses, are
leased to others, the rental income shall be distributed among the co-owners in

109 K eskinkiling, 45.
110" K aséni, 6/ 210.
11 Ali Haydar Efendi, 3/1887.
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proportion to their respective shares. ”''? Accordingly, where a vessel is owned
by more than one person (co-ownership among shipowners) and is leased to a
third party, the rental income is distributed among the co-owners in proportion
to their respective shares in the vessel. If one of the co-owners refuses to receive
the rental payment, the amount attributable to that person’s share is retained on
his behalf and, where necessary, delivered to him through judicial or
administrative procedures. In this way, the distribution of profits among co-
owning shipowners is secured in accordance with the principles of justice and
equity.

Article 1320 of the Mecelle permits judicial intervention where, within a co-
ownership relationship, one of the co-owners refuses to make the required capital
contribution or declines to participate in the expenses necessary for the
maintenance and repair of the jointly owned property. This provision is likewise
capable of application in the context of maritime commerce, particularly with
respect to co-ownership among shipowners. A vessel, as property subject to co-
ownership, may deteriorate over time or require repairs. In such circumstances,
where one of the co-owners refuses to contribute to the repair of the vessel or to
provide the capital necessary for its restoration, the judge is first required to grant
that co-owner a specified period within which to fulfil the obligation. Should the
co-owner fail to do so within the prescribed period, the judge may order the sale
of that person’s share. In this way, the effective functioning of the co-ownership
arrangement is preserved, and the interests of the remaining co-owners are
protected from prejudice.'"

This approach is consistent with the form of partnership known in Hanafi
jurisprudence as “sirketii’l-’inan.”''* In this model of partnership, the capital
contributions, powers, and liabilities of the partners are clearly defined, and
particular emphasis is placed on the effective functioning of the partnership
relationship. On the other hand, classical Islamic jurisprudence sources generally
regarded maritime transportation as analogous to land transportation carried out

112 Ali Haydar Efendi, 3/2142.

113 For detailed information on the liability of the shipowner and shipownership partnership, see
Karaaslan, 159-162.

The formation of a partnership by two or more persons joining together for the purpose of
conducting trade. See Besir Goziibenli, “Sirket,” Tiirkiye Divanet Vakfi Islam Ansiklopedisi,
vol. 39 (TDV, 2010), 39/198.

“Sirket-i inan is a partnership concluded without requiring complete equality among the
partners.” (Tiirk Hukuk Liigati, 312).
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by means of animals. Indeed, the term “melahe” was used to denote the
commercial carriage of goods by sea, while the carrier was referred to as a
“mellah”."" In light of this analogy, the rules governing partnership and liability
in maritime transportation may likewise be understood within the same Islamic
jurisprudence based framework.

CONCLUSION

The provisions of the Mecelle relating to maritime commerce were addressed
not through detailed regulations but within the framework of general legal
principles. Nevertheless, these provisions performed an important function in the
assessment of legal relationships arising from maritime commerce. In particular,
the rules concerning the validity of contracts, the allocation of risk, and the
determination of liability provided a fundamental legal framework capable of
application in the field of maritime transportation.

As demonstrated throughout this study, the Mecelle systematically organized
fundamental principles such as the prohibition of gharar, the principle of
possession (kabz), the legal significance of custom, the concept of trust, and
fault-based liability within a coherent legal framework. These principles
provided guidance in resolving legal issues arising at different stages of maritime
transportation and contributed to the conduct of commercial relations within a
structured legal order. The reduction of contractual uncertainty through the
prohibition of gharar, the determination of the point at which risk passes
between the parties through the principle of possession, the recognition of
commercial customs and usages through the binding force of custom, and the
preservation of equity through a fault-based conception of liability constituted
some of the principal elements of this system.

In this respect, the Mecelle is not only a historical product of the Ottoman legal
tradition but also an important example of codification reflecting the capacity of
Islamic law to adapt to changing circumstances. Indeed, many of the principles
embodied in the Mecelle continue to offer valuable insights for comparative legal
studies in areas such as risk management, contractual certainty, and liability
regimes. Likewise, efforts to address the structural challenges confronting
Ottoman maritime commerce may be regarded as practical manifestations of this
legal approach. The fact that proposals such as the establishment of a national
maritime administration, the encouragement of private enterprise, and the

115 Karaaslan, 64.
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abolition of the capitulations were advanced in the reports and treatises authored
by Woods Pasha, Muallim Mehmed Aziz Bey, and other writers constitutes one
of the concrete indicators of the Ottoman Empire’s efforts to modernize its
maritime commerce .

In conclusion, the provisions of the Mecelle relating to maritime commerce
should be regarded not merely as legal rules of historical significance, but also
as a body of principles worthy of examination from the perspective of modern
maritime law.

As an important point of reference in the modernization of Ottoman maritime
law, the Mecelle served as a bridge between tradition and innovation and played
a significant role in shaping subsequent legal developments. In this respect, the
Mecelle may be regarded as one of the most important legal texts reflecting both
the continuity of Ottoman legal thought and its capacity to adapt to changing
circumstances.
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