PEER
REVIEWED
ARTICLE

COMPARATIVE ANALYSIS OF
THE UK AND TURKEY IN
TERMS OF THE QUESTION:
CAN THE UK'S HUMAN
RIGHTS LAW BE A MODEL
FOR TURKEY TO OVERCOME
ITS VIOLATIONS OF ARTICLE
3 AND ARTICLE 10 OF THE
EUROPEAN CONVENTION
ON HUMAN RIGHTS?

Devran UNLU*







Devran UNLD

ABSTRACT

This dissertation presents the human rights problem in Turkey and it aims to suggest
a new way forward which has not proposed previously. Although Turkey has made
several legal reforms related to its prohibition of torture, inhuman and degrading
treatment and freedom of expression violations, such violations have continued to
pose a problem. Consequent to a comparison of the human rights policies of the
United Kingdom and Turkey, this paper suggests that the incorporation the European
Convention on Human Rights into Turkish domestic law could be beneficial for
the country. The United Kingdom’s law is a convincing example of the advantages
of incorporating the Convention. The comparison of the legal frameworks, case
law and the statistics of the European Court of Human Rights provide an evidence
to underpin this thesis. Consequently, the research concentrates on whether the
United Kingdom’s law can be a guide for Turkey to cope with its human rights
law deficiencies.

Keywords: European Convention on Human Rights, Torture, Inhuman Treatment
Freedom Of Expression, Human Rights Act.
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1. INTRODUCTION

ore than a half century time has passed since the European Conven-

tion on Human Rights (hereinafier the Convention) became effective

in 1953. Since Turkey accepted the right of individual petition to
the European Court of Human Rights (hereinafter the Court) in 1987, an inter-
nationally challenging period started for the Turkish legal system. Especially
violations of Article 3 (prohibition of torture, inhuman and degrading treatment)
and Article 10 (freedom of expression) of the Convention have become the focal
point of the concerns of international organizations. The consistent criticisms
of the Court and the European Union (bereinafter EU) on human rights issues
led this research to investigate how Turkey could overcome its human rights
deficiencies. Despite the fact that Turkey has endeavoured to implement most
of the reccommendations of international organizations, it remains that human
rights conditions in Turkey has been far from satisfactory. Indeed, although
Turkey has tried to reform its human rights law since the military coup in 1980,
the facts have indicated that these reforms are not adequate and Turkey needs
more fundamental legal changes. It is worth explaining that there is a common
confusion relating to the difference between the Convention and EU law. First
of all, the Convention was constituted by the European Communities (Council
of Europe), a larger institution than the EU. Secondly, the judicial organ of the
EU is the European Court of Justice!". Nonetheless, the Convention plays a
crucial role within the EU?.

In this dissertation, a theoretical and conceptual framework will be set up by
comparing the human rights situations of the UK and Turkey. Although there
is a comprehensive literature about human rights conditions in Turkey, it seems
that there is a paucity of literature around what Turkey can do to enhance this
situation. The dissertation aims to add value to the current state of knowledge
by critically evaluating the existing literature on this area. The research was
carried out in five sections. After a brief background about the topic, the legal
frameworks of Turkey and the United Kingdom will be compared in terms
of prohibition of torture, inhuman and degrading treatment and freedom of
expression. In the second section, the decisions of the Court about Turkey and
the UK will be compared to understand their degrees of protection. In the
third section, the statements of international organizations will be presented
to see the changes year on year. Lastly, in the last section, the question of what
Turkey can do will be investigated in the case of Turkey deciding to follow the
UK’s human rights law as a guide. A comparative approach was decided upon

[1]  Steve Foster, Human Rights & Civil Liberties (2nd edn Pearson Education Limited, Essex
2008) p.21-22.

[2] Brice Dickson, Human Rights and the European Convention (Sweet&Maxwell, London
1997) p.15
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for the research methodology to demonstrate how the legal systems of the
UK and Turkey have addressed the problems. This methodology will allow a
clearer presentation of which aspects the UK has more sophisticated human
rights regime. This dissertation mainly suggests that Turkey should follow the
UK’s human rights law and incorporate the European Convention on Human
Rights into its domestic law. As a result of these evidence,the research topic is
“Comparative analysis of the UK and Turkey in terms of the question: Can the UK's
human rights law be a model for Turkey to overcome its violations of the Article 3
and Article 10 of the European Convention on Human Rights?”

2. COMPARISON OF THE LEGAL FRAMEWORKS
OF TURKEY AND THE UK IN TERMS OF
PROHIBITION OF TORTURE, INHUMAN AND
DEGRADING TREATMENT (ARTICLE 3) AND
FREEDOM OF EXPRESSION (ARTICLE 10)

2.1 Prohibition of Torture, Inhuman and Degrading Treatment or
Punishment
At the outset, Article 3 of the Convention states that “zo one shall be subjected
to torture or to inhuman or degrading treatment or punishment?).” Like the right
to life, Article 3 of the Convention charges the member states with the duty of
protecting people against foreseeable threats of torture, inhuman and degrading
treatments or punishments'. It is emphasised that some of the rights under
the Convention and its protocols are regulated as absolute rights, whereas
other rights are conditional. The prohibition of torture, inhuman and degrad-
ing treatment is an absolute right. Therefore, this right must not be breached
under any situation such as the fight against terrorism®’. Furthermore, Spencer
maintains that that even in the war or threat of war situation, no exceptions or
limitations are allowed on this right!®’.

Neither torture nor inhuman and degrading treatment is defined in the
Convention”.. However, in the Court rulings, torture is designated as the

[3]  Council of Europe, ‘Convention for the Protection of Human Rights and Fundamental
Freedoms’ (2010) <http://www.echr.coe.int/NR/rdonlyres/D5CC24A7-DC13-4318-
B457-5C9014916D7A/0/ENG_CONV.pdf> accessed 29 August 2011.

[4]  David Feldman, Civil Liberties and Human Rights in England and Wales (2nd edn Oxford
University Press, Oxford 2002) p. 257 citing Judgment of A v UK 23 September 1998,
27 EHRR 611.

[5]  Steve Foster (nl) p.72

[6]  Maureen Spencer and John Spencer, Human Rights Law in a Nutshell (3rd edn Sweet
& Maxwell, London 2007) p. 86-87

[71 A H Robertson and ] G Merrills, Human Rights in Europe; a Study of the European
Convention on Human Rights (3rd edn Manchester University Press, Manchester &
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procedures which cause severe and cruel physical or mental suffering!®. It is a
deliberate act to break resistance of the victim" for obtaining information or
a confession”’. Inhuman treatment is defined as an act that causes physical
or mental suffering (such as incommunicado detention)'V. Lastly, degrading
treatment is explained as an act that stimulates in the victim a feeling of grief,
anxiety, fear or inferiority capable of humiliating the victim and eliminating
his or her resistance!'?. As a threshold standard, the treatment or punishment is
supposed to reach ‘a minimum level of severity’"?). For instance, in the Ireland v.
the United Kingdom Case, the Court stressed the duration of the treatment!*.

2.1.1. Turkey

The Turkish governments have alleged, at different times, that Turkish law had
adequate measures to thwart torture, inhuman and degrading treatment!™. As
can be seen below, Turkish law also avoids defining torture and ill treatment!'®l.

2.1.1.1. Turkish Constitutions

Article 17 of the Constitution of Turkish Republic (7982) pronounces that “zo
one shall be subjected to torture or ill-treatment; no one shall be subjected to penal-
ties or treatment incompatible with human digniry."’”” Similar provisions were
also regulated in the previous Constitution (7961). Actually, Article 14 of the
Constitution of Turkish Republic (7961) maintained that “No individual shall
be subjected to ill-treatment or torture. No punishment incompatible with human

dignity shall be imposed."®” As being the first Turkish Republic Constitution,

New York 1993) p.36

[8]  Mark W. Janis, Richards Kay and Anthony W. Bradley, European Human Rights Law
Text and Materials (2nd edn Oxford University Press, New York 2000) p. 102

[9]  Keir Starmer, European Human Rights Law ( Legal Action Group, London 1999) p. 91

[10] David ] Harris and others, Law of the European Convention on Human Rights (2nd
edn, Oxford University Press, 2009) p.72-73

1] David Feldman (n4) p. 124

2] Ibid

3] Ibid

4]  Aisling Reidy, ‘A Guide to the Implementation of Article 3 of the European Convention

on Human Rights’ <http://echr.coe.int/NR/rdonlyres/0B190136-F756-4679-93EC-

42EEBEAD50C3/0/DG2ENHRHANDO062003.pdf > accessed 09 September 2011.

[15] Commission of the European Communities, * 2009 Progress Report’ (Brussels, 2009)
<http://www.abgs.gov.tr/files/AB_lliskileri/Tur_En_Realitons/Progress/turkey_progress_
report_2009.pdf> accessed 25 August 2011.

[16]  Criminal Codes, ‘Legislation Online’ <http://legislationline.org/documents/action/popup/
id/6872/preview > accessed 13 September 2011.

[17] Turkish Republic, ‘Constitution’ (As amended on May 22, 2004, Article 17) <http://
www.anayasa.gov.tt/images/loaded/pdf_dosyalari/ THE_ CONSTITUTION_OF_THE_
REPUBLIC_OF_TURKEY.pdf> accessed 29 August 2011.

[18] = Sadik Balkan, Ahmet E. Uysal and Kemal H. Karpat, ‘Constitution of the Turkish Republic’
(Ankara, 1961) <http://www.anayasa.gen.tr/1961constitution-text.pdf > accessed 12
September 2011.
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Article 74 of the 1924 Constitution stipulated the prohibition of torture and
ill-treatment™. Also Article 90 of the Constitution of Turkish Republic (7982),
entitled “Ratification of International Treaties”, grants international agreements
a superior position by stating that “international agreements duly put into effect
bear the force of law. No appeal to the Constitutional Court shall be made with
regard to these agreements, on the grounds that they are unconstitutional. In the
case of a conflict between international agreements in the area of fundamental
rights and freedoms duly put into effect and the domestic laws due to differences
in provisions on the same matter, the provisions of international agreements shall
prevail.?” Correspondingly, the Convention can be directly invoked before
Turkish tribunals®Y.

2.1.1.2. Turkish Criminal Codes

Parallel to the Constitution (1982), the third section of the Turkish Criminal
Code (2004- Law no 5237) regulates prohibition of torture and torment. Article
94 of the Turkish Criminal Code (2004) prohibits torture. Article states that
“any public officer who causes severe bodily or mental pain, or loss of conscious or
ability to act, or dishonors a person, is sentenced to imprisonment from three years
to twelve years.””” Additionally, according to Article 95, in case of loss of bodily
functions, the sentence will be increased®!. Torture and ill-treatment were
also prohibited in the scope of the article 243 and article 245 of the abolished
Turkish Criminal Code (1926-Law no 765)?%. However the maximum limit of
the torture’s punishment was eight years'®. Moreover, Article 135 of the Code
of Criminal Procedure (Law no 5271) underlines that, even with the consent
of the testifying person, any testimony which is made under the physical or
emotional interventions such as ill-treatment, torture or forceful administra-
tion of medicine shall not be taken into account as evidence?). Article 354 of

[19] Constitution of the Republic of Turkey (1924)
<http://www.anayasa.org/index.php?option=com_content&view=article&id=83%3Aa
nayasa-1924&catid=53%3Aanayasalar&Itemid=65&lang=en> accessed 14 September
2011.

[20] Turkish Republic, ‘Constitution’ (n17)

[21]  United Nations, ‘Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment’ (Periodic Reports, 2001) <http://www.unhchr.ch/tbs/doc.nsf/0/
a8983¢cf93598b19¢1256¢fb00601578/$FILE/G0243568.pdf > accessed 10 September
2011.

[22] Criminal Codes, ‘Legislation online’ <http://legislationline.org/documents/action/popup/
id/6872/preview > accessed 13 September 2011.

[23] Ibid.

[24] Mark W. Janis, Richards Kay and Anthony W. Bradley (n8) p. 398

[25]  United Nations, ‘Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment’ (Periodic Reports, 2001) <http://www.unhchr.ch/tbs/doc.nsf/0/
28983ccf93598b19c1256cfb00601578/$FILE/G0243568.pdf > accessed 10 September
2011.

[26] Rhona K M Smith, Texts and Materials on International Human Rights( 2nd edn
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the Turkish Criminal Code (2004) points out that producing falsified medical
report by physicians, pharmacists or other health professionals is an offence.
It is momentous because it is a caution against concealing signs of torture and
ill-treatment?”).

Although Turkey has improved the prohibition of torture and ill-treatment
conditions, it is generally accepted by the doctrine and non-governmental
organizations that torture and ill-treatment is still endemic and widespread.
In particular, members of the Kurdish Workers Party (PKK) continue to be
subjected to torture and ill-treatment by the security officers'?®!. Indeed, a cir-
cular published by the Interior Ministry in 2001 acknowledged that a serious
number of violations of Article 3 of the Convention not only damaged Turkey’s
reputation, but also caused high amounts of compensation paid to litigants'*’\.
This suggests that inclusion of these prohibitions at constitutional level is an
essential element in ensuring the prevention of torture and ill-treatment. Yet,
although all of the member states include these prohibitive norms in their
jurisdiction, it seems that existence of such regulations is not enough to meet
the obligations imposed by the Convention®.

2.1.2. The United Kingdom

It is generally asserted that the United Kingdom has an unwritten constitution
on the basis of several documents comprising the principles of constitutional
practice. Indeed, the leading principles of constitutional practice are upheld in
several documents such as Acts of Parliament, common law and constitutional
treaties. For this reason practitioners prefer to use “uncodified” terms instead of
“unwritten”®V). As the French philosopher Montesquieu argued in the Spirit of
Laws in 1748, England’s “uncodified” constitution has provided English law with a
deep legal infrastructure®. The first instrument which subsumed essential human

Routledge, London&New York 2010) p.112

[27] Hikmet Sami Turk, ‘Human Rights in Turkey’ (December 1998 - February 1999) Volume
III - Number 4 J.In¢l Aff. < http://www.sam.gov.tr/perceptions/Volume3/Dec1998-
Feb1999/turk.PDF > accessed 13 September 2011.

[28] Mark W. Janis, Richards Kay and Anthony W. Bradley (n8) p.398
Commission of the European Communities, ‘Commission Staff Working Document
Turkey, 2010 Progress Report’ (Brussels, 9 November 2010) <http://ec.curopa.cu/
enlargement/pdf/key_documents/2010/package/tr_rapport_2010_en.pdf > accessed 22
August 2011.

[29]  United Nations, ‘Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment’ (Periodic Reports, 2001) <http://www.unhchr.ch/tbs/doc.nst/0/
a8983¢cf93598b19¢1256¢tb00601578/$FILE/G0243568.pdf > accessed 10 September
2011.

[30] Aisling Reidy (n14)

[31] House of Commons, “The Bill of Rights 1689 <http://www.parliament.uk/documents/
commons/lib/research/briefings/snpc-00293.pdf > accessed 14 September 2011.

[32] Mark W. Janis, Richards Kay and Anthony W. Bradley (n8) p.5 citing Montesquieu,
Tesprit des lois’, (euvres completes 527 (editions de seuil 1964).
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rights is accepted as the Magna Carta, whose first version was promulgated in
121553, The second historic document which formulated the rights and obliga-
tions of the individuals against the Crown is hypothesised as the Bill of Rights
168954 B3 The Bill of Rights 1689 is another important instrument to provide
an impediment against monarchical authorities’ recurrence of abuses and to
guarantee the fundamental human rights of the citizens®. Lastly, the Human
Rights Act 1998 can be added to these basic constitutional documents®®”. Actu-
ally, the Human Rights Act 1998 maintains the prohibition of torture, inhuman
and degrading treatment by incorporating the Convention®®..

Torture was outlawed as an instrument of investigation in the United King-
dom by the abolition of the Star Chamber in 1641. This prohibition was mostly
implemented through the Treason Act 1708 In spite of the prohibition, it
is obvious from the historical records that torture was still implemented in the
United Kingdom in the 16th and 17th centuries®”). Still, in the recent English
criminal law, torture and ill-treatment has already been regulated as a crime/*!.
Section 134(1) of the Criminal Justice Act 1988 regulates torture as an offence by
stating that “a person who commits the offence of torture shall be liable on conviction
on indictment to imprisonment for life.**” Torture is defined as a crime in English
Law wherever in the world it is committed and whatever the nationality of the
offender®!. Moreover, evidence which is obtained by torture and inhuman or
degrading treatment is regarded as unreliable*!. Similarly, Feldman highlights
that English police has an obligation to investigate allegations of torture and
inhuman or degrading treatment immediately'®’. More recently, the Terrorism
Act 2000 came into force in 2001“¢!. Further, terrorism legislation followed with

3] David Feldman (n4) p.70-71.

4] The others are the Petition of Right (1627) and the Act of Settlement (1700).

5] House of Commons, “The Bill of Rights 1689’ (n31)

6] David Feldman (n4) p.70-71

7]  House of Commons, “The Bill of Rights 1689 (n31)

8] Edwin Shorts and Claire de Than, Human Rights Law in the UK (Sweet & Maxwell,

London 2001) p.21.

[39] Rangzieb Ahmed and Habib Ahmed v. The Queen [2011] EWCA Crim 184 <http://
www.bailii.org/ew/cases/EWCA/Crim/2011/184.html > accessed 14 September 2011.

[40] Omar Othman (aka Abu Qatada) v. Secretary of State for the Home Department,
SC/15/2005, United Kingdom: Special Immigration Appeals Commission (SIAC) <http://
www.unhcr.org/refworld/docid/499043ea2.html> accessed 13 September 2011.

[41] D. Hoffman and ]. Rowe, Human Rights in the UK an Introduction to the Human
Rights Act 1998 (3rd edn Pearson Education Limited, Essex 2010) p.152.

[42] Criminal Justice Act 1988 ¢.33 5.134 < http://www.legislation.gov.uk/ukpga/1988/33/
section/134 > accessed 14 September 2011.

[43] Rangzieb Ahmed and Habib Ahmed v. The Queen [2011] EWCA Crim 184 <http://
www.bailii.org/ew/cases/EWCA/Crim/2011/184.html > accessed 14 September 2011.

[44] D. Hoffman and J. Rowe (n41) p.168.

[45] David Feldman (n4) p. 260.

[46] D. Hoffman and J. Rowe (n41) p. 371.
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the Terrorism Act 2006 and the Counter-Terrorism Act 2008“”. However, even
though there tends to be a temptation to infringe Article 3 of the Convention, there
is a wide consensus in the doctrine that these legislations do not include provisions
which directly inhibit the practice of prohibition of torture and ill-treatment!*®.

In A v Secretary of State for the Home Department Case'®”, the House of
Lords underlined that even in an emergency situation such as terrorism; courts
should interpret and apply the existing law®\. In this case, the reliability of the
evidence obtained by torture was evaluated®". The Appeal Court tended to confirm
the admissibility of this kind of evidences which were obtained by the torture
of another state. Nonetheless, the House of Lords unanimously overruled that
although the United Kingdom was not accepted as responsible for the torture,
evidence obtained through torture as jus cogens must be assessed as unlawful,
regardless of by whom and wherever the evidence had been procured. Therefore,
evidence obtained through torture must not be used also against a third person®?.

2.2. Freedom of Expression

The doctrine evaluates freedom of expression as one of the crucial principles of
democracy®?. Actually, freedom of expression enables individuals to contribute
to conflicts about social, political and moral issues. It is mostly suggested that
the ideal method to reach the most prudential solution of debates is to allow the
widest range of opinions to circulate®. According to Foster, freedom of expres-
sion ensures investigation of the best recipe of the debates®™. It also reinforces
the development of people intellectually and spiritually®™. Additionally Janis
claims that freedom of expression strengthens the safeguard of broadmindedness
and pluralism®. Freedom of expression is classified as a conditional right. This
means that it should be examined with other interests of the public. For this
reason, in democratic systems, sensible limitations towards expressions have been
established by the law™®. In plain words, it cannot be implemented certainly in

Ibid p. 372.

ibid p.373.

A v Secretary of State for the Home Department [2005] 2 AC 68 (HL)

Steve Foster (nl) p.9

D Hoffman and ] Rowe (n41) p.168

Tobias Thienel , “The Admissibility of Evidence Obtained by Torture under International

Law’ (2000) 17 EJIL 2 < http://www.ejil.org/pdfs/17/2/78.pdf> accessed 17 September

2011.

[53] Dirk Voorhoof, ‘Freedom Of Expression Under The European Human Rights System'
(2010) <http://www.psw.ugent.be/Cms_global/uploads/publicaties/dv/05recente_
publicaties/ LAEHR.VOORHOOFFINAL.20CT2010.pdf> accessed 22 August 2011.

[54] David Feldman (n4) p. 763-764

[55] Steve Foster (nl) p.354

[56] ibid p. 355

(57]

(58]

[V VRTINS
N O MR N

Mark W. Janis, Richards Kay and Anthony W. Bradley (n8) p. 280
M Spencer and ] Spencer (n6) p.17-18
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every situation such as obscenity, slander or libel?.

The doctrine argues that there are several derivatives of freedom of expression
For instance it is propounded that seeking, propagating or receiving informa-
tion contributes to improvement of freedom of expression. Indeed, as well as
expressing the ideas, freedom of expression involves the freedom to hold and
receive opinions'®!. On the other aspect, it is deemed that media and press serve
as “public watchdog” force which is vital to social consciousness. The press and
media reinforces to effective process of democracy by revealing the performance
and omissions of the government!*?.

[60]

2.2.1. Turkey

2.2.1.1. Turkish Constitutions

Freedom of expression is regulated under the title of ‘Freedom of Expression
and Dissemination of Thought” on the article 26 of the Turkish Constitution
(1982)%3, Article 26 of the Turkish Constitution (1982) states that “everyone has
the right to express and disseminate his thoughts and opinion by speech, in writing
or in pictures or through other media, individually or collectively.*” In the sec-
ond and third paragraphs of the article 26, the right is limited by maintaining
that “the exercise of these freedoms may be restricted for the purposes of protecting
national security, public order and public safety, the basic characteristics of the
Republic and safeguarding the indivisible integrity of the State with its territory
and nation, preventing crime, punishing offenders, withholding information duly
classified as a state secret, protecting the reputation and rights and private and family
life of others, or protecting professional secrets as prescribed by law, or ensuring the
proper functioning of the judiciary. The formalities, conditions and procedures to
be applied in exercising the right to expression and dissemination of thought shall
be prescribed by law."” Similar provisions were also regulated in the previous
Constitution (1961). Actually, Article 20 of the Constitution of Turkish Republic
(1961) maintained that “every individual is entitled to have his own opinions and
to think freely. He is free to express his thoughts and opinions singly or collectively,
through word of mouth, in writings through pictures or through other media. No
individual shall be coerced to disclose his thoughts and opinions."*”

[59] Ibid p. 72.

[60] David Feldman (n4) p. 781.

[61] John Wadham, Helen Mountfield and Anna Edmundson, Blackstone’s Guide to The
Human Rights Act 1998 (5th edn Oxford University Press, Oxford, 2009) p. 169-170

[62] David J Harris and others (n10) p. 465

[63] Arkadiusz Stoklosa, ‘Human Rights in Turkey’ (2009) <http://swepub.kb.se/bib/
swepub:oai:DiVA.org:hh-2281?tab2=abs&language=en> accessed 14 September 2011.

[64] Turkish Republic, ‘Constitution’ (n17)

[65] ibid

[66]  Sadik Balkan, Ahmet E. Uysal and Kemal H. Karpat, ‘Constitution of the Turkish Republic’
(Ankara, 1961) < http://www.anayasa.gen.tr/1961 constitution-text.pdf > accessed 12
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It is also noteworthy that Article 28 of the Constitution (7982) analyses
freedom of media. The Article provides that the media is free and no censorship
shall be applied'®”. In doctrine, it is critiqued that Turkish Constitution (7982)
grants the executive and judicial organs power to restrain political expressions
if the unity of the state is perceived to be threatened. For instance, for a long
time, using the word “Kurdistan” was accepted as treason offense!®®). Especially,
paragraph 5 of the preamble of the Constitution (7982)" has become the focal
point of these criticisms”"!.

2.2.1.2. Other Acts

Article 301 of the Turkish Penal Code (2004- Law no 5237) has been a basic
resource in the practice of freedom of expression in Turkey”". Article 301 of
the Turkish Criminal Code (Law no 5237), entitled ‘Insulting Turkishness, the
Republic, the organs and institutions of the State’, enacted as “any person who
publicly denigrates Turkishness, the Republic or the Grand National Assembly of
Turkey shall be sentenced to 6 months to 3 years of imprisonment. Any person who
publicly denigrates the Government of Republic of Turkey, the judicial institutions
of the State, the military or security organizations shall be sentenced to 6 months to
2 years imprisonment. Where denigration of Turkishness is committed by a Turkish
citizen in another country, the sentence shall be increased by one third. Expression
of thoughts intended to criticize shall not constitute a crime.”"”

September 2011.

[67] Paul]. Magnarella, “The Legal, Political and Cultural Structures of Human Rights Protections
and Abuses in Turkey’ * (1994) 3 J. Incl L. & Prac. 439 <http://heinonline.org/HOL/
LandingPage’collection=journals&handle=hein.journals/mistjintl3&div=35&id=&page=
> accessed 14 September 2011.

[68] Nicole F. Watts, ‘Allies and Enemies: Pro-Kurdish Parties in Turkish Politics, 1990-94’
(1999) 31 Int. J. Middle East Stud. 631 <http://www.jstor.org/pss/176465> accessed 14
September 2011.

[69]  Preamble regulates that “[N]o protection shall be afforded to thoughts or opinions contrary
to Turkish national interests, the principle of the existence of Turkey as an indivisible
entity with its state and territory, Turkish historical and moral values, or the nationalism,
principles, reforms, and modernism of Ataturk, and that as required by the principle of
secularism, there shall be no interference whatsoever of sacred religious feelings in state
affairs and politics; ...”

[70] Paul J. Magnarella (n67).

[71]1 Jahnisa Tate, *Turkey’s Article 301: A Legitimate Tool for Maintaining Order or a Threat
To Freedom Of Expression?* (2008-2009) 37 Ga. J. Intl & Comp. L. 181 <htep://
heinonline.org/HOL/Welcome?message=Please%20log%20in&url=%2FHOL%2FPa
ge%3Fhandle%3Dhein.journals%2Fgjicl37%26div%3D8%26collection%3Djournals
%26set_as_cursor%3D23%26men_tab%3Dsrchresults%26terms%3D%28freedom%
2520AND%25200f%2520AND%2520expression%2520AND%2520Turkey%2520A
ND%2520article%2520AND %252010%29%26type%3Dmatchall> accessed 18 July
2011.

[72]  Criminal Codes, ‘Legislation online’ <http://legislationline.org/documents/action/popup/
id/6872/preview > accessed 13 September 2011.
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Article 159 of the first Criminal Code of the Turkish Republic (Law no.765
— 1926), as amended in 1936, maintained that “those who publicly insult or
ridicule the moral personality of Turkishness, the Republic, the Parliament, the Gov-
ernment, State Ministers, the military or security forces of the state, or the Judiciary
will be punished with a penalty of no less than one year and no more than six years
of maximum security imprisonment. If insulting Turkishness is carried out in a
foreign country by a Turk the punishment given will be increased from one-third
to one-half”"? In 2002, a democracy package was voted by Parliament which
reduced the punishment for Article 159 of the Turkish Criminal Code (7926)
from a maximum of six years to three years”%. Furthermore, by this reform,
the regulation below was added to Article 159 of the Turkish Criminal Code
(1926); “written, verbal or pictorial expressions of opinion which are intended solely
to criticize, without insulting and criminal intent, the bodies and establishments
detailed in the first paragraph shall not incur punishment.””>

Article 301 has been amended seven times up to now"®. In 2005, Article
301 amended after one year later its enactment. The new version stated that “z
person who explicitly insults being a Turk, the Republic or Turkish Grand National
Assembly, shall be imposed a penalty of imprisonment for a term of six months
to three years. A person who explicitly insults the Government of the Republic of
Turkey, the judicial bodies of the State, the military or security organisation shall
be imposed a penalty of imprisonment for a term of six months to two years.”"”
Still, the regulation included vague notions”®.

The Progress Report of the European Parliament (2005) stressed that in many
cases, non-violent expressions of the intellectuals and journalists were punished

in Turkey on the grounds of Article 301 of the Turkish Penal Code (2004)7.
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Indeed, since the Code was enacted, many people have been charged with
“insulting Turkishness/ Turkish nation” act under the Article 301%%. Apparently,
it seems that this norm has been utilized to judge intellectuals, human rights
activists and journalists who peacefully expressed their dissenting views®!l.
Actually it is criticised that Turkish prosecuting attorneys and judges have
interpreted the concepts such as “public order”, “national security” and “territorial
integrity” against the freedom of expression®”. One of the well-known victims
of this article is Hrant Dink, who was murdered by a militant nationalist in
20071, He was repeatedly prosecuted on “insulting Turkishness” Act because
of his historical statements about Armenian Genocide 191584, Although
the amendment of the Article 301 in 2008 has enabled a small amount of
improvement in the number of prosecutions®, it is deemed that the scope of
the “degrading” word is pendent®.

The most notorious practice of Article 301 is known as Orhan Pamuk Case.
Analogously, in the case of Ferit Orhan Pamuk, who is a Nobel laureate (2006)
in literature, he was tried because of his expression in 2005 which asserted that
“30,000 Kurds and one million Ottoman Armenians were killed in Turkey. And
almost nobody dares to mention that. So I do.”"*” The charges then dropped by
reason of lack of the Justice Ministry’s approval and pressure of international
organizations’®®. On a different perspective, despite the fact that there appears
to be strong nexus between freedom of press and freedom of expression®”’,
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[80] Commission of the European Communities, ‘Commission Staff Working Document Turkey,
2006 Progress Report’ <http://ec.europa.eu/enlargement/pdf/key_documents/2006/nov/
tr_sec_1390_en.pdf> accessed 21 August 2011.

[81] Arkadiusz Stokltosa (n63)

82] Commission of the European Communities, ‘Commission Staff Working Document
Turkey, 2008 Progress Report’” (Brussels, 5.11.2008) < http://ec.europa.eu/enlargement/
pdf/press_corner/key-documents/reports_nov_2008/turkey_progress_report_en.pdf >
accessed 24 August 2011.

[83] Today’s Zaman , ‘EU Welcomes 301 Amendment But Calls For More’ (01.05.2008)
<www.todayszaman.com/tz-web/detaylar.do?load=detay&link=140606> accessed 13
September 2011.

[84] Commission of the European Communities, ‘Commission Staff Working Document Turkey,
2007 Progress Report’ <http://ec.europa.cu/enlargement/pdf/key_documents/2007/nov/
turkey_progress_reports_en.pdf> accessed 20 August 2011.

[85] Commission of the European Communities, ‘Commission Staff Working Document
Turkey, 2009 Progress Report’ (Brussels, 2009) <http://www.abgs.gov.tr/files/AB_Iliskileri/
Tur_En_Realitons/Progress/turkey_progress_report_2009.pdf> accessed 25 August 2011.

[86] Bulent Algan, “The Brand New Version of Article 301 of Turkish Penal Code and the
Future of Freedom of Expression Cases in Turkey’ (2009) 12 German Law Journal 2237
<http://www.germanlawjournal.com/pdfs/Vol09No12/PDF_Vol_09_No_12_2237-
2252_Developments_Algan.pdf > accessed 24 April 2011.

[87] Ibid.

(88] Ibid.

[89] David Feldman (n4) p.802

124 Ankara Bar Review 2013/2



Devran UNLD

in 2001 State’s media watchdog RTUK imposed closure orders against BBC
and the Deutsche Welle on the basis of their separatist broadcasts, which were
thought that they were threatening the national unity (Article 26 of the RTUK
Law ).®" Lastly, the ‘Regulation of Publications on the Internet and Suppres-
sion of Crimes Committed by means of Such Publications’ (Law No. 5651) was
enacted in 2007 to protect children from harmful contents®". However, it has
been applied to block adult’s legal websites on the grounds of Article 3012,

After criticisms of international organizations, in 2008, Article 301 of the
Turkish Criminal Code was undertaken again by the law no. 57593\, Firstly,
the amendment substituted the phrase “Zurkishness” with “Turkish nation.”
Secondly, maximum level of the penalty decreased from three to two years of
imprisonment. It is an important reform because according to Turkish Criminal
Law, execution of an imprisonment for a sentence to two years or less can be
suspended for first time offenders on the discretion of the judge®. Thirdly,
permission of the Justice Ministry for prosecutors became a requirement to
proceed with a prosecution. In other words, prosecution became contingent
on the Ministry’s approval. Lastly, the amendment repealed the increased
penalty of the offense because of committing the crime abroad®. There is a
wide consensus today that the 2008 reform of the Article 301 has not clari-
fied the vague elements of the article. Interpretation of the article by Turkish
judges plays a vital role to guarantee freedom of expression in Turkey®®!. These
proceedings indicate that the Turkish law is not adequate to guarantee freedom
of expression®”.
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Holly Cartner (Europe and Central Asia director of Human Rights Watch) dis-
cusses that Article 301 should be repealed immediately®®. Also, the European
Union expects Turkey to abolish the article®’. However, Turkish government
has asserted that norms similar to Article 301 have prevailed in many European
countries'’). Indeed, if we compare Article 301 of the Turkish Criminal Code
with European Countries’ Criminal Codes, despite tolerance of them, it can be
clearly seen that many European Country’s criminal laws imply same offense.
For instance, Articles 290 and 291 of the Italian Penal Code, Article 133 of the
Polish Penal Code, Article 543 of Spain Penal Code, Sections 90a and 90b of
the German Penal Code and Article 110/e of the Denmark Penal Code include
very similar provisions to Article 301""°". On the other hand, it should be taken
into consideration that Turkish figures published by Justice Ministry of Turkey
demonstrated that 1533 people tried under this article in 2006. Conversely, in

other European Countries, such laws have been used very rarely!'*?.

2.2.2. The United Kingdom

As a common view, protection of freedom of expression law has been pru-
dential in the UK. One of the cardinal principles of freedom of expression
in English Law designates that members of the House of Commons and the
House of Lords have an inviolability of saying anything in the Parliament!"*%.
Article 9 of the Bill of Rights 1689 has also provided political immunity by
stating that “zhe freedom of speech and debate or proceedings in Parliament ought
not to be impeached or questioned in any court or place out of Parliament.”" The
significance of the freedom of expression has been concluded by Lord Steyn
in Turkington and Others v. Times Newspapers Limited judgment as follows:
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“Freedom of expression is, of course, intrinsically important: it is value for its own
sake. But it is well recognised that it is also instrumentally important. It serves a
number of broad objectives. First it promotes the self-fulfilment of individuals in
society. Secondly, in the famous words of Holmes ] (echoing John Stuart Mill), ‘the
best test of truth is the power of the thought to get itself accepted in the competition
of the market.” Thirdly, freedom of speech is the lifeblood of democracy.”"** In the
UK Law, the scope of ‘expression’ also concerns pictures and acts which aims
to express an idea or to lodge information"?”. On the other hand, it should be
remembered that during the Thatcher administration, government attempted
to supress the expression of the dissenting opinions!'%,

According to UK’s law, education authorities and teachers are not permitted
to propagate any partisan political concept during the teaching of any topic
in the schools!"*”. However, teachers could answer the political questions in
lessons such as humanities and social studies. Moreover, teachers can follow a
political party outside working hours!"'”. The European Court of Human Rights
evaluates such restrictions on political activity of civil servants justifiable!''!l.
Actually, in several cases, promoting politically neutral civil service to secure
impartiality of the public servants was also found coherent to the provisions
of the Convention'?.

Blasphemy law of the UK has generated ground-breaking debates in freedom
of expression law. First of all, the capital punishment for blasphemy, heresy,
schism and atheism was repealed by the Ecclesiastical Jurisdiction Act 1677 (29
Car.2 ¢.9)". For a long time, it has been accepted that statements outraging
the emotions of ordinary Christians, such as vilifying Christ by describing him
[114]. In
R. v. Chief Metropolitan Stipendiary Magistrate, ex parte Choubhury Case!'”,
a group of Muslims complaint against Salman Rushdie with blasphemous libel
that his book , the Satanic Verses, attacks on the Islamic Religion. However, the
magistrate held that the blasphemy law recognises only Church of England’s

as a wanton person, could not enjoy protection of freedom of expression
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beliefs. The Division Court espoused the magistrate’s interpretation by ruling
that incorporating other beliefs into blasphemy law would mean extending
the courts” power"®. It is also noteworthy that after the BBC broadcasted
Jerry Springer: The Opera in 2005, the fundamentalist group Christian Voice
started a criminal proceeding against the BBC on the basis of depicting Christ
as a homosexual"'”. Yet, City of Westminster magistrates’ tribunal held that
blasphemy offenses did not subsume broadcasts''® and stage productions!”\.
More recently, in 1997, although the European Court of Human Rights
critiqued the ambiguity of the UK’s blasphemy law, the court ruled that it was
not in contravention of the Convention"?"\. After the Human Rights Act 1998
was legislated, it has become an obligation for the courts to interpret blasphemy
law consistent with the Convention. Therefore, since the statute was enacted, no
blasphemy trial has been prosecuted in the United Kingdom!"?!. Subsequently,
Article 79 of the Criminal Justice and Immigration Act 2008 repealed offence
of blasphemy and blasphemous libel. However, Article 74 of this act generated
offense of incitement to hatred on the grounds of sexual orientation!'*.
Inciting hatred has been another controversial issue of the right to freedom
of expression in the UK. In Hammond Case, equalizing homosexuality with
turpitude was held to be an insulting behaviour, which is not in the scope of the
freedom of expression!"??. Analogously, in Norwood Case, holding all Muslims
responsible for the September 11 terrorist attacks was construed as incompatible
with the purpose of freedom of expression!"?*. In 2006, inciting racial hatred
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is elaborated in the Racial and Religious Hatred Act 2006""%. Furthermore,
incitement of the racial hatred has been a crime under the section 17 of the
Public Order Act 1996""%. In addition, section 1 of the Terrorism Act 2006!"%”
constituted new offenses such as inciting terrorism which has raised potential
debates about these norms’ compatibility with the Human Rights Act!'?#).
Freedom of press has been accepted as companion of the freedom of expres-
sion. Indeed, the introduction of the printing press to the UK by William
Caxton in 1477 was a milestone for illumination of the people!*. In British
Steel Corporation v. Granada Television Ltd. Case!™*”, Lord Wilberforce main-
tained that “freedom of the press imports, generally, freedom to publish without
pre-censorship, subject always to the laws relating to libel, official secrets, sedition
and other recognised inhibitions. This was an unduly narrow view, which reflected
the failure of the UK to provide protection for freedom of expression.”!3") In paral-
lel, in Derbyshire Country Council v. Times Newspaper Case"*?, the tribunal
held that organs of the government must tolerate democratic criticism without

claims of defamation"?,

3. COMPARISON OF THE STATISTICS AND CASE LAW
OF THE EUROPEAN COURT OF HUMAN RIGHTS

The Convention was signed by Belgium, Denmark, France, Germany, Iceland,
Ireland, Italy, Luxemburg, Netherlands, Norway, Turkey and the United King-
dom on 4 November 1950. The Convention entered into force on 3 September
1953134, In the preamble, it is highlighted that the Convention purposes to
secure universal human rights regulated by the Universal Declaration of Human
Rights!'**l. Apparently, the Convention has three sections; section I guarantees
the rights and freedoms, section II concludes the European Court of Human
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Rights and its operation, section III regulates various norms such as reserva-
tions, signature and ratification'*®. In the first section, the Convention and
additional protocols includes 26 rights and freedoms!*”). It maintains the right
to life, liberty and physical integrity, protection of correspondence and hous-
ing, freedom of conscience and religion, freedom of thought and publication,
freedom of assembly and association. It also guarantees the right to marriage
and founding a family, the right to respect private life, family and the right to
respect the property and science!”*®. In the second section, it is highlighted
that the basic mission of the Court is to monitor whether signatory states
obey the Convention obligations!"*. One of the core norms of the Conven-
tion is Article 1, which imposes duty that every member state should ensure
the application of the Convention in domestic law!“”). On the other hand,
Article 15 of the Convention grants the derogation from obligations clause on
the condition of war or other emergency situations threatening the existence
of the nation"%!, It is also noteworthy that Turkish citizens have been able to
apply to Court with the allegation of their rights are invaded since 198714,
However, United Kingdom citizens have been enabled to take their cases to
the Court since 19664,

3.1. Prohibition of Torture, Inhuman and Degrading Treatment or
Punishment

Article 3 of the Convention, which is entitled ‘Prohibition of Torture, covers
that “no one shall be subjected to torture or to inhuman or degrading treatment
or punishment.”"*¥ As it can be seen above, Article 3 regulates three different
types of prohibited treatment and punishment: torture, inhuman treatment
or punishment and degrading treatment or punishment.!"* 16! The Court
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overemphasized that such treatments could not be justified even while fight-
ing terrorism"*. In Dougoz v. Greece Case!"¥, the Court established that
detaining individuals in overcrowded and unsanitary lock-ups breached Article
3141, Signatory states also have the liability to maintain adequate measures
and remedies against private persons’ inhuman or degrading treatments!"*".
Additionally, it must be noted that Article 15(2) eliminates derogation rights
of the states from Article 31",

3.1.1. Turkey

3.1.1.1. The Statistics

In this part of the dissertation, the statistical data of the Turkey will be analysed
to designate the seriousness of the human rights conditions in Turkey. Also,
the data of the United Kingdom will be explicated to proof that the United
Kingdom law can be an appropriate guide for Turkish Law. Indeed, although
the United Kingdom has experienced emergency situations because of the IRA
and Al-Qaeda terrorist attacks"?, it has not failed to protect citizens rights
regulated in Article 3 and Article 10 of the Convention. The statistical data will
be discussed under ‘1959-2010’, 1999-2007’, 2008’, 2009’ and 2010’ tittles
in an effort to show that there is a stability in the violation records of the Turkey
(instead of development) and the UK. It should also take into consideration that
even though the United Kingdom has 3600 pending applications, Turkey has
18450 pending application!">!.

3.1.1.1.1. 1959-2010

According to recent statistics, which were conducted in 2011 by the European
Court of Human Rights, between 1959 and 2010, Turkey exhibited the high-
est number of violations of the Convention among the signatory states (2245
violations)¥. Additionally, the Court found 27 breaches of the prohibition
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of torture during the same period, which was also the highest number (zozal
number of violations of all member states were 69 and Turkey had 27 violations)!'.
The statistics also indicates that between 1959 and 2010, Turkey broke the
prohibition of inhuman and degrading treatment provision 207 times, which
means after Russia, Turkey provided the worst conditions of inhuman and

degrading treatment!"°!.

3.1.1.1.2. 1999-2007

Between the 1999 and 2007, Turkey exhibited the highest number of violations
of the Convention among the signatory states (1395 violations)"””. Furthermore,
17 breaches of the prohibition of torture were found, which was also the highest
number (total number of violations of all member states were 34 and Turkey had 17
violations)">®. The statistics also indicates that between 1999 and 2007, Turkey
invaded the prohibition of inhuman and degrading treatment provision 114
times, which indicates that Turkey provided the worst conditions of inhuman
and degrading treatment among the signatory states!"*”).

3.1.1.1.3. 2008

In 2008, Turkey presented the highest number of violations of the Convention
among the signatory states (257 violations)"*". Moreover, the Court found 3
breaches of the prohibition of torture and 30 breaches of the prohibition of
inhuman and degrading treatment. This means that in terms of Article 3, after
the Russia, Turkey demonstrated the worst performance!'¢!.

3.1.1.1.4. 2009

In 2009, Turkey exhibited the highest number of violations of the Convention
among the signatory states (341 violations)"*?. Furthermore, 2 breaches of the
prohibition of torture were found"®. The statistics also indicates that Turkey
invaded the prohibition of inhuman and degrading treatment provision 28

2011.
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times, which indicates that after Russia, Turkey provided the worst conditions

of inhuman and degrading treatment*%.

3.1.1.1.5. 2010

In 2010, Turkey presented the highest number of violations of the Convention
among the signatory states (228 violations)"*>. Moreover, the Court found 3
breaches of the prohibition of torture and 32 breaches of the prohibition of
inhuman and degrading treatment. This means that in terms of Article 3, after
the Russia, Turkey demonstrated the worst performance!™..

3.1.1.2. The Cases
It is hypothesised by doctrine that violation of human rights in Turkey has
been generally related with combatting terrorism!®’). Indeed, it must be con-
sidered that Kurdish Workers Party (PKK) has been classified as a terrorist
organization"* '] For instance, in Dulas and Asker v. Turkey Case!'”?), the
Court commented that the destruction of a citizen’s house by soldiers, while
the householders were watching, constituted inhuman treatment"”". In Aksoy
Case (1995), in spite of Turkey’s derogation and pleading organized terrorism,
which threats life of the nation, the Court clarified that torture and inhuman
or degrading treatments were unacceptable under any circumstances!'’?.

On a general perspective, although Article 3 of the Convention and Turkish
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law on torture seems to be analogous, the Court decisions indicate that Turkish
law do not overlap with the Convention. For instance, in Tekin v Turkey Case,
the court maintained that the deficient conditions of jail formed inhuman and
degrading treatment!'7?!. Correlatively, in Aydin v Turkey Case!"’%, the applicant
complained that although she reported to the public prosecutor that she was
exposed to torture (Palestinian hanging) and, inter alia, rape, her accusations
were not investigated properly!'””.. Thereupon, the Court stated that rape was a
grave and abhorrent form of inhuman treatment. Correspondingly, the Court
added that the existence of violation of Article 3 was obvious even in the absence
of torture!'”®. Moreover, in Dikme and Akkoc Cases, incommunicado deten-
tion and threats of reprisal against the detainee’s relatives were interpreted as
mental torture!”””.. In Cyprus v Turkey Case!'”®, the Court ruled that Turkey
failed to take satisfactory disciplinary measures to prevent inhuman treatment
of its soldiers. Therefore, Turkey was found responsible for the rapes (inhuman
treatment) and deprivation of medical treatment, food and water (inhuman treat-
ment) committed by its security forces!"””’. More recently, in Umit Gul v. Turkey
Case, the medical reports drawn up that while the applicant was in custody,
he subjected to physical and psychological inhuman treatment. Additionally,
he was not allowed to sleep. So the court declared that there was a violation
of Article 3 and accepted eleven thousand euros non-pecuniary compensation
claim of the applicant"®. Lastly, in Jabari v. Turkey Case!'®"), the Court judged
that the deportation of a person to Iran invades Article 3 because there was a
predictable possibility that the complainant would be subjected to inhuman
or degrading punishment in the deported State!"”.
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3.1.2. The UK

3.1.2.1. The Statistics

3.1.2.1.1. 1959-2010

According to recent statistics, which were conducted by the European Court
of Human Rights in 2011, between 1959 and 2010, The United Kingdom
violated the Convention 443 times!"3?. Additionally, the Court found no breach
of the prohibition of torture during the same period"**. Lastly, the statistics also
indicates that between 1959 and 2010, United Kingdom broke the prohibition

of inhuman and degrading treatment provision 15 times'®.

3.1.2.1.2. 1999-2007

Between the 1999 and 2007, United Kingdom infringed the rights under the
Convention 160 times!"*!. Furthermore, no breach of the prohibition of torture
was found"®”). The statistics also indicates that between 1999 and 2007, United
Kingdom invaded the prohibition of inhuman and degrading treatment provi-
sion 6 times!'®%!,

3.1.2.1.3. 2008

In 2008, United Kingdom presented 27 violations of the Convention!"®!. More-
over, the Court found no breach of the prohibition of torture and 1 breach of
the prohibition of inhuman and degrading treatment!""!.

3.1.2.1.4. 2009

In 2009, United Kingdom demonstrated 14 violations of the Convention'”"l.
Furthermore, no breach of the prohibition of torture was found"?. The statistics
also indicates that United Kingdom did not invade the prohibition of inhuman
and degrading treatment!"?.
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3.1.2.1.5. 2010

In 2010, United Kingdom presented 7 violations. Moreover, the Court found
no breach of the prohibition of torture and 2 breaches of the prohibition of
inhuman and degrading treatment*. Consequently by these records, it can
be understood that United Kingdom’s human rights law can be a guide for
Turkish law system.

3.1.2.2. The Cases
As discussed above, despite the fact that the Court has never found the UK in
breach of prohibition of torture, the government has infringed several times the
prohibition of inhuman or degrading treatment or punishment under Article
3091 Tt has been hypothesised by the doctrine that the United Kingdom may be
in contradictory attitudes which has a nexus with the concern of terrorism!'°..
3.1.2.2.1. Ireland v. United Kingdom!™”
On 9 August 1971, 342 Irish, who were suspected of terrorist offences, were
detained by UK’s police department!"*®). The Irish newspapers published that
whilst in custody, the detainees had been subjected to inhuman methods of
interrogation to obtain confession about their affiliation with the IRA, which
exacerbated the retaliation actions of the IRA, such as Birmingham pub bomb-
ings in 1974 To investigate these allegations, a Commission of Enquiry,
which was chaired by British Ombudsman Sir Edmund Compton, was set up!®..
In the report of the Commission, it was declared that this illicit questioning,
which was also known as the five techniques; consisted of:

(a) Wall-standing: the arrestees were forced to standing on their toes with
the weight of their bodies for hours against the cell wall.

(b) Hooding: putting a hood over the detainee’s head throughout the impris-
onment except during interrogation.
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(¢) Subjection to noise: holding the arrestees in a room where they subjected
to continuous loud and hissing noise to isolate them from communication.

(d) Deprivation of sleep: The arrestees were deprived of sleep.

(¢) Deprivation of food and drink: depriving the detainees of sufficient
nourishment?’. The Commission especially emphasised that these techniques
constituted inhuman treatment, but not brutality??. Additionally the report
underlined that there was also implementation of torture®*.

The Convention maintains two kinds of application method: first, an inter-
state application (Article 24) brought by a signatory country against another on
the grounds of a violations of commitments under the Convention and second,
an application brought by an individual (Arzicle 25) who alleges to be a victim
of a violation®¥. So far, five interstate cases have been decided by the Court;
Austria v. Italy?™!, Denmark v. Greecel?*”), Greece v. United Kingdom®"”), Ireland
v. United Kingdom and Cyprus v. Turkey?®. The Irish Government applied to
the Court under Article 24 and Article 3 against the methods operated by the
UK’s police officers?™!. The Court ruled that the practice of these techniques
caused intense physical and psychological suffering, so they constituted inhu-
man and degrading treatment, but not torture?'.

3.1.2.2.2. Other Cases

Soering v. United Kingdom Case®'" has been a landmark verdict of the Court
in terms of the responsibility of a signatory state for the violation of another
state. At the outset, Jens Soering was decided to extradite by English Courts
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to USA under the Extradition Treaty (7972)?'?. At the next phase, applicant
complained to the Court on the grounds that extradition request for an offence
carrying the capital punishment was in contrast with Article 31?3, The Court
stated that notwithstanding high risk, the state that deported or extradited
the victim was responsible for the persecution of the receiver state (violation of
Article 3) because of not considering the results of the extraditionl.

In also Chahal v. United Kingdom Case?'), the domestic court connoted to
deport Mr. Chahal on the grounds of being supporter of a radical Sikh separatist
organization®'. At the next session of the proceedings, the Indian Government
guaranteed that he would not be subjected to torture or ill-treatment. Hence,
although the risk of ill-treatment was imminent, the domestic court decided to
refuse the asylum request and deport him?"”). Then Mr. Chahal applied to the
European Court against the United Kingdom for subjecting to torture by the
Indian Police officers®'®!. The European Court stressed that there were obvious
‘rogue’ elements in the police department of Punjab Province?. Consequently,
the Court, by twelve votes to seven, found the breach of the Article 3 on the
basis that the United Kingdom could estimate that the complainant would face
a real risk of torture or inhuman treatment where he extradited or deported®.

In Keenan v. United Kingdom Case®", although it was known that the
prisoner had a mental illness (schizophrenia), it was diagnosed that effective
medical care was not provided???). Additionally, he interned in segregation
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without adequate monitoring®?. By the agency of this negligence, the prisoner

committed suicide in custody by hanging himself. The court held that because of
the lack of medical care and monitoring, the government could not thwart the
suicide, which constituted the violation of the Article 3 by reason of neglect®**..
Corporal punishment has formed another argument of human rights in the UK.
In Costello-Roberts Case!**, corporal punishment was used as a disciplinary
measure in a private school against a seven year-old student. The headmaster of
the school admitted that the student received three whacks of the slipper on his
clothed buttocks for infringing school rules®?*!. The Court held that corporal
punishment could be accepted permissible in schools on condition that it did
not reach the level of inhuman or degrading punishment®?”.

In another ground-breaking case in the United Kingdom, a child was beaten
severely by his stepfather'??®). Although a prosecution was started against him,
the domestic court regarded this action in the limits of parental chastisement.
The boy and his biological father started a case before the European Courrt,
pronouncing that the UK’s law failed to provide appropriate norms against
prohibition of inhuman treatment. The Court ruled in favour of the appli-
cant and pointed out that States must provide vigorous measures within their
jurisdiction to prevent inhuman treatments”. Analogously, in Z. v. United
Kingdom Case, the Court found violation of Article 3 in consideration that the

social services failed to provide protection of the complainant against abuses
of her family'>..
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3.2. Freedom of Expression

The first paragraph of Article 10 of the Convention provides that “everyone has
the right to freedom of expression. This right shall include freedom to hold opinions
and to receive and impart information and ideas without interference by public
authority and regardless of frontiers. This article shall not prevent States from

requiring the licensing of broadcasting, television or cinema enterprises.” In the

second paragraph, it is stated that “zhe exercise of these freedoms, since it carries
with it duties and responsibilities, may be subject to such formalities, conditions,

restrictions or penalties as are prescribed by law and are necessary in a democratic
society, in the interests of national security, territorial integrity or public safety, for
the prevention of disorder or crime, for the protection of health or morals, for the
protection of the reputation or the rights of others, for preventing the disclosure of
information received in confidence, or for maintaining the authority and impar-

tiality of the judiciary.”*"

There is wide consensus that Article 10 has served in the maintenance of
tolerance and pluralism. Actually, permitting the ideas to circulate enables
individuals to contribute to social or moral disputes®?. Furthermore, free-
dom of expression has been one of the most influential tools of seeking the
truth for promoting democracy®. It also serves individuals to improve them
intellectually, morally and spiritually®*%. Therefore the Convention tends to
extend the scope of freedom of expression®’). For instance, the Convention has
adopted access to information as a part of freedom of expression on the basis
of providing accountability of the governments®®. As a matter of fact, Article
10 aims to preserve all forms of expression”). However, academic expression
has a privileged position in the case law of the Court***. Although in prac-
tice, the Court grants more vigorous protection to academic, political (such as
Bowman v. United Kingdom Case: distribution of leaflets by abortion campaigner
prior to general election®) and journalistic expression (such as Goodwin v.
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United Kingdom Case: refusing to disclose journalist’s sources®™®), Article 10 also
attaches importance to artistic (such as Wingrove v United Kingdom Case**")
and commercial (such as Colman v United Kingdom Case: doctors’ advertising®*)
forms of expression®. According to case law of the Court, Article 10 covers
freedom of artistic expression in order that it also contributes to the exchange
of opinions in the public®*.

Freedom of expression is regulated as a conditional right®®!. The Conven-
tion permits signatory countries to impose restraints on right of freedom of
expression by two methods. Signatory countries are permitted to limit the
enjoyment of rights with the purpose of protecting superior interests such as
national security. Additionally, Article 15 of the Convention maintains deroga-
tion rights of the states in emergency situations which are threatening the life
of the nation*l. Actually Article states that “(1) in time of war or other public
emergency threatening the life of the nation any High Contracting Party may take
measures derogating from its obligations under this Convention to the extent strictly
required by the exigencies of the situation, provided that such measures are not
inconsistent with its other obligations under international law. (2) No derogation
Sfrom Article 2, except in respect of deaths resulting from lawful acts of war, or from
Articles 3, 4 (paragraph 1) and 7 shall be made under this provision.”**)
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Analogously, in doctrine, it has argued that in democratic regimes, a pru-
dential restraint towards freedom of expression is admissible!®**!. This means
that any statement that contains instigation to hostility, violence or racial dis-
crimination cannot benefit from the protection of Article 10%%). Also, recent
awards of the Court have argued that justifying hostility on the grounds of
discrimination and intolerance has not been secured by Article 10%5%. On the
other hand, the case law of the Court has not clarified entirely the boundaries
of acceptable restrictions of freedom of blasphemous and indecent expression,
which are extremely difficult to designate!’!. The court awards also discusses
that “other public emergency threatening the life of a nation” means “an exceptional
situation of crisis or emergency which affects the whole population and constitutes a
threat to the organised life of the community of which the State is composed.”” On
a different perspective, Hoffman analyses that even in modern criminal laws,
fomenting disorder, crime or hatred (including religious intolerance) is regulated
as an offence for protecting the rights of other individuals™®?. It should be note
down that although the contracting states have a certain margin of appreciation,
it was comprehended that national margin of appreciation is also restricted in
some conditions such as when press is fulfilling its social duty to impart ideas
on issues of public concern®.

The Convention intends to ensure that the restraints must be imposed only
if they are prescribed by law (legality), seek to achieve a legitimate objective
(proportionality) and necessary in a democratic society (necessity)?>. In paral-
lel, the Court awards have pointed out these three principles for the limita-
tions®*. The Court awards have stressed that any restriction to the freedom
of expression must be prescribed by law, in pursuit of a legitimate aim and
exigency in a democratic regime (or pressing a social need))™”. First of all, the
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[249] D Hoffman and ] Rowe (n41) p. 305

[250] Dirk Voorhoof, ‘Freedom Of Expression Under The European Human Rights System'
(2010) <http://www.psw.ugent.be/Cms_global/uploads/publicaties/dv/05recente_
publicaties/ LAEHR.VOORHOOFFINAL.20CT2010.pdf> accessed 22 April 2011
citing Soulas v. France (ECHR (Judgment) 10 July 2008, Case No. 15948/03); Balsyte-
Lideikiené v. Lithuania (ECHR (Judgment) 4 November 2008, Case No. 72596/01) ,
and, Féret v. Belgium ( ECHR (Judgment) 16 July 2009 Case No. 15615/07).

[251] David Feldman (n4) p. 905

[252] Claire de Than and Edwin Shorts, International Criminal Law and Human Rights (Sweet
& Maxwell Limited, London 2003) p.69

[253] D. Hoffman and J. Rowe (n41) p.305

[254] Clare Ovey and Robin White, Jacobs and White, The European Convention on Human
Rights (4th edn Oxford University Press, Oxford 2006) P323-324

[255] John Wadham, Helen Mountfield and Anna Edmundson (n61) p.29

[256] Keir Starmer (n9) p.610

[257] D Hoffman and ] Rowe (n41) p.305

142 Ankara Bar Review 2013/2



Devran UNLD

rule of law principle has been a core element of the Convention®*. By the
legality principle, citizens comprehend the statutory basis of the interference?).
Also the Court decisions suggested that the legislation should have the char-
acteristic within the scope of “prescribed by law.”**" According to ‘prescribed
by law’ principle, the norms should be precise and foreseeable!*!. Similarly,
Hoffman states that the term of “prescribed by law” occupies that the domestic
regulation must be clear and predictable®®. As a result, an interference with
freedom of expression should have a basis in national law and this law should
be adequately accessible and sufficiently certain to enable persons to foresee
the results of their attitudes?*?. In the absence of legal basis, even any justified
interference will be contrary to the Convention®. According to case law of
the Court, legal basis can include secondary legislation®*, applicable norms of
European Union Law®*®, and even the common law®”\. In the other words,
accountability is not related with how the norm is formed. Every foreseeable
norm can create the legal basis®*®.

Secondly, the court also examines whether the interference is proportion-
ate’®). Even just the severity of the punishment imposed against an expression
can be enough to violate Article 107!, In Soering v United Kingdom Case,

the Court emphasised that the Convention desired to provide a fair balance
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between the general interests of public and individual’s human rights”’". The
examination whether the interference is ‘necessary’ in a democratic society has
been the most demanding criterion to decide the permissibility of the restric-
tion”?. Lastly, if the legitimate aim is not proved by the state, the interference
will be lack of justification®”?). In Article 10, the legitimate purpose is set out
in the second paragraph by marshalling protection of health and morals of the
country, national security, public safety or protection of the rights and freedoms

of other individuals®?74.

3.2.1. Turkey

3.2.1.1. The Statistics

Recent research which was conducted by the European Court of Human Rights
in 2011 indicates that between 1959 and 2010, Turkey invaded the right of
freedom of expression provision of the Convention 201 times. It is tragic because
after Turkey, Austria has the highest number with just 32 violations and total
number of all signatory states’ breaches was 447*°. Additionally, according
to another statistics of the Court, between 1999 and 2007, Turkey infringed
the rights of freedom of expression provision of the Convention 149 times. It
is also noteworthy because after Turkey, Austria has the highest number with
just 23 violations and total number of other signatory states” violations was
1221761 In 2008, Turkey violated the right of freedom of expression provision
of the Convention 20 times. After Turkey, France, Russia and Poland have the
highest number of violations with just 3 violations and total number of all
signatory states’ breaches was 47177 Moreover, in 2009, Turkey invaded free-
dom of expression provision of the Convention 12 times?®.. Lastly, in 2010,
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Turkey broke freedom of expression provision of the Convention 19 times. It
is also noteworthy that total number of all signatory states” breaches was 557\,

3.2.1.2. The Cases

At the outset, as Smith aptly hypothesises, PKK’s actions in South-East region
of Turkey have constituted a public emergency which is threatening the life of
the nation™". Correspondingly, in Mehdi Zana v. Turkey'?*" and Surek v. Tur-
key> cases, the Court asserted that the expressions of the applicants included
fomentation of violence and glorification of terrorism®. Therefore their state-
ments exacerbated the heavy situation in the south east province of Turkey*.
However, in Incal v. Turkey Case, the limitation of the expression was found
disproportionate!”®. Actually, Turkey convicted the complainant for distribut-
ing a leaflet, which included virulent comments about policies of authorities in
Izmir. The litigant asserted that State’s interference was disobedient to Conven-
tion®. In Ceylan v. Turkey Case®!, the complainant was the administrative
officer of petroleum workers’ union. He castigated the prevention of terrorism
method of the Turkey!?®!. He alleged that his conviction under Article 312 of
the Turkish Criminal Code invoked the provisions of Article 10. Unanimously,
the European Court pointed out that despite the fact that the interference was
prescribed by law and had a legally admissible purpose, the punishment of the

statement was contrary to the principles of democratic government”).
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In Yazar and others v. Turkey Case, the dissolution of the People’s Labour
Party (HEP) in 1993 was analysed in terms of freedom of expression®". Prin-
cipal State Counsel at the Court of Cassation alleged that the party advocated
right to self-determination for the Kurds and designated the PKK’s terrorist
operations as a freedom war®'. The Constitutional Court of the Turkey found
that there was a link between the party and PKK terrorist organization, so
the dissolution of the party was decided®?. The European Court held that
although the interference was prescribed by law and pursued a legitimate aim,
the dissolution was not compatible with democracy®?. In fact, the party was
discharging its function to draw attention to its electors” concerns®®*. The Court
also stated that the criticism of Turkish Army Forces could not be regarded as
a campaign against integrity of state or support of terrorism*.

In Erdogdu v, Turkey Case, the complainant, who was a sociologist, was
convicted by Turkish forum because of his article which analysed that the
Kurdish problem was a Turkish problem®*!. However, the European Court
stressed that the complainant’s views did not promote terrorism or violence!*7.
Furthermore, in Erdogdu and Ince v. Turkey case, the government defended
that the expression depicted the PKK as a liberation army, so it constituted
instigation to separatist propaganda®®!. Nevertheless, the Court decided that
in spite of the fact that the limitation was in accordance with law and pursued
alegitimate aim, there was not the existence of a pressing social need®”). There-
fore it was concluded that the limitation was not reconcilable with freedom of
expression as protected by Article 10. Furthermore, it was added that at least,
a more lenient punishment could be decided®*.

[290] D. Hoffman and J. Rowe (n41) p. 319

[291] Ibid.

[292] David Schilling, ‘European Islamaphobia and Turkey - Refah Partisi (The Welfare Party)
v. Turkey’ (2003-2004) 26 Loy. L.A. Intl & Comp. L. Rev. 501
<http://heinonline.org/HOL/Page?collection=journals&handle=hein.journals/
loyint26&div=288&id=&page=> accessed 26 September 2011.

[293] Ibid.

[294] Yazar, Karatas, Aksoy and the People’s Party (HEP) v Turkey [2002] 36 EHRR 59
Applications nos. 22723/93, 22724/93 and 22725/93 <http://cmiskp.echr.coe.int/tkp197/
view.asp?item=1&portal=hbkmé&action=html&highlight=yazar%20%7C%20karatas%20
%7C%20aksoy&sessionid=62680957 &skin=hudoc-en. accessed 26 September 2011.

[295] Ibid.

[296] Erdogdu v. Turkey [2000] ECHR 25723/94 <http://cmiskp.echr.coe.int/tkp197/view.
asp?item=2&portal=hbkma&action=html&highlight=erdogdu&sessionid=70066654 &
kin=hudoc en> accessed 27 September 2011.

[297] Alastair Mowbray, Cases and Materials on the European Convention on Human Rights
(2nd edn Oxford University Press, New York 2007) p. 666

[298] Erdogdu and Ince v. Turkey [1999] EHRR Applications nos. 25067/94 and 25068/94
<http://cmiskp.echr.coe.int/tkp197/view.asp?item=18&portal=hbkm&action=html&hig
hlight=Erdogdu%20%7C%20Ince&sessionid=62680957 &skin=hudoc en> accessed 27
September 2011.

[299] Ibid.

[300] Alastair Mowbray, Cases and Materials on the European Convention on Human Rights

146 Ankara Bar Review 2013/2



Devran UNLD

In Ozgiir Radyo-Ses Radyo Televizyon Yayin Yapim Ve Tanitim A.S. v. Turkey
Case, the broadcast authorisation of the applicant company was suspended
by the national media watchdog (R7UK) on the ground of inciting Kurds to
resort to terrorism®”!. Nonetheless, after the examination of the contents of
the programmes, the Court ruled that one of the vital duties of the press was
to illuminate the omissions of authorities®*?. Therefore, the court decided
that the interference of the Turkish government meant censorship, which has
been a breach of Article 10°%). Similarly, in Media FM Reha Radio v. Turkey
Casel*¥, the Court held that the suspension of the radio for a year suggested
a disproportionate interference, which formed the violation of Article 105%.

In Cox v. Turkey Case, freedom of academic expression was examined. Norma
Jeanne Cox (the complainant) was a lecturer at a university in Turkey®*¢. In
1985, the Interior Ministry of Turkey decided to expel the applicant because of
her comments. In her commitments, she alleged that Armenians subjected to
genocide and Kurdish citizens were endeavoured to assimilate®”. The national
tribunal stated that the complainant’s separatist statements could incite people
to hostility and hatred®®). In 2002, she applied to the European Court on the
basis of violation of Article 10 of the Convention. The Strasbourg Court judged
unanimously that her statements were in the scope of freedom of expression.
Additionally, the Court argued that the deportation of the complainant on
the grounds of Turkish Passport Act (Law no.5682) was not justified since the
norm was not foreseeable for the complainant to evaluate the results of her
expression. The court also decided that non-pecuniary compensation must be
paid®®). In Baskaya v. Turkey Case®'", the applicant’s criticism of the “official
ideology” of the State in an academic work was perceived by the Turkish court

(2nd edn Oxford University Press, New York 2007) p. 666
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as racial discrimination which jeopardised the national unity®'". The European
Court declared that the complainant discussed in an academic essay to resolve
the problems of Kurdish people through dialogue®®'?. The Court concluded
that the statement of the complainant did not fomented sentiments of violence,

armed rebellion or enmity'?.

3.2.2. The UK

3.2.2.1. The Statistics

Between 1959 and 2010, the United Kingdom invaded the right of freedom
of expression provision of the Convention 10 times®'%. Additionally, between
1999 and 2007, 2 violations of the freedom of expression provision were
ruled®". Furthermore, United Kingdom did not infringe the right of freedom
of expression provision of the Convention in 20085/, In 2009, the United
Kingdom broke freedom of expression provision of the Convention 1 timel®'7.
Lastly, in 2010, the United Kingdom did not infringe the right of freedom of

expression provision of the Convention®'®.

3.2.2.2. The Cases
Until 20006, in eight applications, the United Kingdom was found to be in breach
of Article 10 of the Convention (Sunday Times v United Kingdom"'; Sunday
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Times v United Kingdom (No 2)%*"; The Observer and The Guardian v United
Kingdom®*!; Tolstoy Miloslavsky v United Kingdom®*; Goodwin v United
Kingdom®?!; Bowman v United Kingdom"®**; Steel v United Kingdom®*’;
Hashman and Harrup v United Kingdom®*¢ 527)). In Tolstoy Miloslavsky v.
United Kingdom Case, the national court decided that Miloslavsky’s statement,
which damaged British army officer Lord Aldington’s reputation by blaming
him for duplicity and brutality during Second World War, was defamation®*l.
However, the European Court considered that the common law was not suf-
ficiently certain and the interference was not “necessary in a democratic society,”
so the national award constituted a breach of the complainant’s right to freedom
of expression®.

Moreover in Hashman and Harrup v United Kingdom Case, the national
court ruled that the complainant’s behaviour (intention of disrupting the fox
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hunting) was contra bonos mores (against good morals)**". Yet, the European
Court overruled that the concepts of “breach of the order or peace” in the Justices
of the Peace Act 1361 was not a sufficient guide for the purposes of Article
10834, Indeed, the concept was vague to be accepted as in accordance with
law"®*?. On the other hand, in Steel v United Kingdom Case, the applicant was
also charged with breaching of the peace®®*?. The European Court hypothesised
that despite the fact that political rights are conditional; the authorities must
tolerate the criticisms and react proportionately®**. Nonetheless the Court also
held that the criticism in the present case exceeded the limit. Correspondingly
it was concluded that the action of the government for preventing disorder and
protecting the rights of others on the grounds of section 5 of the Public Order
Act 1986 was sufficiently prescribed by law to satisfy Article 1053,

In Norwood v. United Kingdom Case, the expression of the complainant
did not enjoy the protection of Article 103, The applicant displayed a large
placard with a photograph of the Twin Towers in flame which pronounced
that “Islam out of Britain.” The police regarded the placard as racially offensive
expression and urged to remove it. The Court concluded that the interference
was reasonable®¥’
in politics has been found legitimate by the case law of the Court®*®. Indeed,
in Ahmed and others v. United Kingdom Case, the Court argued by citing
Vogt v. Germany Case® that bolstering politically neutral public service was
a valid element of democratic society®®.. The Court also underlined that the

| In another case, preventing the civil servants to be engaged
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Local Government Officers (Political Restrictions) Regulations 1990 was a licit
response to provide ofhicer’s impartiality, within the United Kingdom’s margin
of appreciation®*!.

In the case of Wingrove v. the United Kingdom, the complainant was a film
director who directed a short film, “Visions of Ecstasy.”*? The film portrayed a
sexual fantasy of St Teresa and Christ®®). The applicant started a legal procedure
when the British Board of Film Classification refused to provide the classifica-
tion certificate on the grounds that the film was obscene and it infringed the
British blasphemy law. The European Court considered that the prohibition
was intended to protect “the rights of others”, and there was no violation of the
requirements of Article 10 has been established®*. Furthermore in Handyside
v. the United Kingdom Case, it was hypothesised that the inoffensive ideas
which were accepted disturbing the government or public did not violate the
requirements of Article 1084, In the present case, the applicant was the publisher
of a schoolbook including sexual information for adolescents®*. The United
Kingdom authorities confiscated the book on the grounds of obscene®*. In
the judgment of the European Court, it was concluded that the interference
was not only in accordance with law and in pursuit of a legitimate aim, but
also necessary for protecting public morals in terms of ‘pressing social need’,
so the imposed restriction was within the State’s margin of appreciation®*l.

Contrary to Handyside Case, in Sunday Times v United Kingdom Case,
the Sunday Times prepared an article entitled “Our Thalidomide Children: A
Cause for National Shame” about a drug containing thalidomide. The drug was
a sedative for expectant mother, yet it was alleged that the drug caused severe
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malformations of babies’ limbs®®#!. Publication of the article was prohibited in

order to prevent contempt of national court®. The European Court judged
that even though the prohibition served a legitimate purpose (providing the
authority and impartiality of the judiciary), the limitation on expression was
not pressing a social need, so it was not in the scope of the domestic power of
appreciation®!. Additionally in Goodwin v. United Kingdom Case, the journal-
ist asserted that he was coerced by the government to declare the sources of the
news, so the government violated his right under Article 10%°. The applicant
also alleged that protecting the sources was encompassed by the right to receive
and impart information. The court held that as a public watchdog, one of the
essential roles of the media was scrutinizing the operations of authorities and
informing the citizens®>!. Thus, protecting sources was accepted as a certain

necessity for the media to perform their duties by obtaining information from
the individuals®®>*.
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4. HUMAN RIGHTS SECTIONS OF
TURKEY'S PROGRESS REPORTS

In 1998, it was decided that Commission of the European Communities would
present a progress report on Turkey on the basis of Article 28 of the Association
Agreement™®). Because of the concerns about fitting within the Convention’s
framework, the human rights reports of the Amnesty and Human Rights Watch
organizations are not involved.

4.1. Turkey

4.1.1. Torture

In the Progress Report of 2001, it was declared that although the authorities
embarked on a substantial reform of training programmes, it was found that
torture, inhuman and degrading treatment were implemented systematically®°l.
The Report of 2003 presented that the government strengthened its legisla-
tion with respect to torture. For example, by the amendments of Article 243
and 245 of the Turkish Criminal Code, the sentences for torture, inhuman
and degrading treatment were not able to be suspended or converted into
fines. Furthermore, amendment of the Code of Criminal Procedures granted
a priority and urgent position to torture and ill-treatment trials. Nonetheless,
despite government’s zero tolerance policy against torture, it was noted that the
cases of torture and ill-treatment persisted. Indeed, the perpetrators of these
crimes were not punished due to elapse of time and the punishment was not
commensurate with the gravity of the offense®”!. Additionally, in the Report
of 2004, it was informed that by the amendments in 2003, the procedure to
obtain authentication from superior authority to hold an inquiry against officials
was lifted. However, it was denounced that prolonged standing, incommuni-
cado detention and sleep deprivation allegations were habitual. Moreover, the
number of complaints of torture and other forms of ill-treatment outside of
formal arrest centres increased. Therefore more vigorous efforts were required
to combat such treatments®?.

[355] Commission of the European Communities, 2003 Regular Report on Turkey’s Progress
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Report_2001.pdf> accessed 02 October 2011.
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The Report of the 2005 promulgated that detainees were ensured with
accompanying of their lawyers along the detention. Also, the new Penal Pro-
cedures Code pledged promptly investigation of torture. On the other hand,
it was stated that the prosecutors failed to conduct investigations impartially.
Such incidents indicated that despite reforms, legal infrastructure was still
not adequate to eradicate torture, inhuman and degrading treatment”®>. The
Progress Report of 2006 presented that torture and ill-treatment practices
were still reported. Actually, the limitation of the right to access an advocate
and notify a relative still occurred. According to the Report, concerns about
the statements obtained under torture or ill-treatment remained. The circular
submitted by Diyarbakir Bar Association indicated that in the South-eastern
province of Turkey, because of the lack of full investigation, such practices were
still widespread®!. Additionally, in the Report of 2007, the concerns remained
that such violations were recorded, especially during arrest or outside detention
bureaus. Prompt and impartial investigation into allegations of torture and
ill-treatment remained an area of concern®®!l.

The Progress Report of 2008 maintained that the number of complaints
in relation to Article 3, in particular during unregistered apprehension, was
increased. The Criminal Procedures Code prohibited the use of statements
which were obtained under illegal treatments or which were not approved in
front of the court. Nevertheless, the Courts of Cassation refused to apply this
norm retroactively. Therefore despite torture or ill-treatment allegations of the
defendants, these statements were evaluated as legal evidence®?. In the Report
of 2009, it was criticised that the Forensic Medicine’s (under the Ministry of
Justice) monopoly of the examinations of the complainants prevented the inde-
pendency of the process. In addition, it was again underlined that the lack of
independent, prompt and impartial investigation into torture or ill-treatment
allegations were still a cause for great concern®®!. Lastly, the Progress Report of
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2010 declared that the number of violations of the European Convention on
Human Rights continued to increase. Legal counsels of the victims were not
permitted to attend medical examination. Further, it was asserted that a few
cases filed against security officers for torture or ill-treatment was resulted in
a conviction. Consequently, it was concluded that to eradicate such practices,
Turkey needed to be enhance its legal regulations®*.

4.1.2. Freedom of Expression

The Progress Report of the 2001 promulgated that by the constitutional
amendment of Article 13 and 14, the basis for restricting fundamental rights
and freedoms, were narrowed. Moreover, the principle of proportionality was
established. However, it was stressed that Turkish legal system still did not
provide a sound guarantee for freedom of expression. Also, it was stated that
comprehensive amendments were required to extend the scope of freedoms so
as to provide concrete content to the constitutional reforms. Indeed, Article
159 (insulting to parliament, security forces, republic and judiciary) and Article
312 (fomentation to racial, ethnic or religious enmity) of the Criminal Code and
Article 7 and 8 of Anti-Terrorist Law (dissemination of separatist propaganda)
were implemented by the courts to limit freedom of expression®®l.

In the Report of 2003, it was emphasised that by the amendment of Criminal
Procedure Code, the cases in which the Court found breach of the Convention
became applicable for retrial. Furthermore, on the official website of the Justice
Ministry, translations of the all awards of the Court were made accessible. On
the other hand, it was maintained that although majority of the cases concluded
with acquittals, Article 159 (insulting the state institutions) of the Criminal Code
continued to interpret inconsistently. Also, censorship of internet remained as
a serious problem. Consequently, it was pronounced that Turkey failed to take
prudential measures to redress its violations of Article 105!,

The Report of 2004 analysed that by the amendment of Criminal Code,
the penalty of Article 159 was reduced. Moreover, the amendment constituted
distinction between ‘intending to criticise’ and ‘intending to insult or deride’.
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Also, it was provided that by the change of the Article 90 of the Constitution,
international treaties had a superior position over domestic norms. As a result,
since the January 2004, 103 judgements concluded with acquittals by referencing
to Article 10 of the Convention. Nevertheless, the effects of the reforms were
not uniform throughout the State. Many writers and journalists who criticised
the public policies were still prosecuted under the revised Article 159137,

In the Progress Report of 2005, it was again addressed that writers and
journalists were sentenced for the expression of their non-violent ideas on the
Kurdish and Armenian issues under Article 301 of the new Criminal Code
(formerly Article 159, “insulting the State and State institutions”). Actually, the
new regulation was also interpreted in a restrictive perspective®®. The Report
0f 2006 argued that although the government suggested the courts to take into
consideration the Convention, provisions of the Criminal Code, in particular
Article 301, implemented to prosecute or convict the expression of non-violent
ideas, which caused self-censorship of the intellectuals’®*”.

The Progress Report of the 2007 maintained that the number of prosecu-
tions for the non-violent expressions under Article 301 increased, which led to
self-censorship in the academic field and media. Therefore it was claimed that
the provisions must be brought in line with the European Union standards®..
In the 2008 Report, it was declared that Article 301 of the Penal Code was
amended with the intention of providing broader protection for freedom of
expression. Thus, in 126 cases, the Ministry of Justice rejected to grant permis-
sion to launch prosecution. However, it was stressed that these reforms were
not adequate to guarantee freedom of expression. Additionally, website bans
and pressure on the press was regarded as another problematic areal®”!).

In the Report of 2009, it was stated that the prosecutions and convictions of
non-violent expressions continued on the grounds of the Turkish Penal Code.
The risk of investigation of the academics, journalists, publishers, writers and
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human rights activists caused self-censorship®?. Lastly, the Report of 2010
asserted that the free debate of sensitive issues, such as minority rights, Armenian
genocide and the political role of the army, still subjected to political pressure
and interventions. The non-violent opinions were subjected to convictions
under the provisions of the Penal Code and the Anti-Terror Law. High number
of violations of the Article 10 was also submitted to the Court. Hence, the
Court ruled that these provisions must be revised®”.. In addition, mainstream
video sharing web portals was banned. Consequently it was concluded that
Turkish legal system still could not enhance to guarantee freedoms in line with
the Convention and Strasbourg Courts’ Case Law®’4..

4.2. The United Kingdom

The European Commission’s progress reports are the documents which explain
the annual progress conditions of candidate and potential candidate states. It
is about enlargement strategy. Therefore no progress report has been presented
about United KingdomP”. Still, on the other international reports, it was
highlighted that in the United Kingdom, there has been no systematic engage in
mistreatment of detainees. Furthermore, it was stated that prison and detention
centre conditions mostly met international standards (except being overcrowded).
Additionally, it was asserted that freedom of expression and press was ensured
by the UK’s law and it was compliance with international law!*¢.,
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5. IN CASE TURKEY TAKES THE UK'S HUMAN RIGHTS
LAW AS A MODEL, WHAT CAN TURKEY DO?

Since the Magna Carta was granted on 15 June 1215, the human rights expe-
rience of the United Kingdom has played a leading role for other States®”..
Except the period that President Thatcher attempted to supress the opposed
political and moral views, the United Kingdom has continued to serve as a
successful model in the last century®®. In the Thatcher period, there was a
conflict between need to combat terrorism and the human rights of terrorism
suspects®”?. Apparently, terrorism has been a common problem for Turkey and
the United Kingdom. However, during the fight of the UK against terrorism,
the violation of Article 3 and 10 has been an exceptional situation®*”.. On the
other hand, Bozarslan maintains that the overwhelming majority of Turkey’s
breach of the Convention has been linked to the war between the state and the
PKK terrorist organization®®"). Paradoxically, from 1991 and 1995, although
Turkey had a Ministry of Human Rights, it was the worst period in terms
of the violation of the Convention®®?. It is also noteworthy that the United
Kingdom declared its intention to recognize the right of individual petition and
the jurisdiction of the Court under the Article 25 in the beginning of 1966°%.
The first finding of violation of the Convention by the United Kingdom was in
1975 (Golder v. UK [1979-80] 1 EHRR 524)%*. However, Turkey recognised
the competence of the Court by making a declaration under the Article 25 of
the Convention in 19875%,

At the end of the last century, the massive number of claims against the
UK called attention the deficiencies of the UK’s system for protecting human

[377] Edwin Shorts and Claire de Than, Human Rights Law in the UK (Sweet & Maxwell,
London 2001). p.4

[378] David Feldman, Civil Liberties and Human Rights in England and Wales (2nd edn
Oxford University Press, Oxford 2002) p.800

[379] Ibid. p.711

[380] Joan Fitzpatrick, ‘Speaking Law to Power: The War Against Terrorism and Human Rights’
(2003) EJIL 14(2) 241 <http://ejil.oxfordjournals.org/content/14/2/241 full.pdf+html>
accessed 08 October 2011.

[381] Hamit Bozarslan, ‘Human Rights and the Kurdish Issue in Turkey: 1984-1999’ (2001) 3(1)
Human Rights Review 45 <http://www.springerlink.com/content/mntcthr413p0p30r/>
accessed 10 October 2011.

[382] Ibid.

[383] David Feldman (n4) p.45

[384] Ibid p.36

[385] Iain Cameron, ‘Turkey and Article 25 of the European Convention on Human Rights’

(1998) 37(4) ICLQ 887 <http://www.jstor.org/pss/7598362searchUrl=%2Faction%2F
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rights and civil liberties®*. Thus, the Parliament passed the Human Rights Act
(hereinafter the HRA) on 9 October 1998 and its provisions became effective
on 2 October 20005%”). Section 1(1) of the HRA provides that the Act includes
Articles 2 to 12 and 14 of the Convention, Article 1 to 3 of the First Protocol
and Articles 1 and 2 of the Sixth Protocol®®®. In spite of the deficiency of HRA
in terms of right to freedom of information, right to adequate housing, specific
recognition of children’s rights and right to an environment which is not harm-
ful to health, the HRA has been a momentous improvement for the protection
of human rights in the UK®*. On the other hand, Foster hypothesises that
despite its broad impact, the HRA preserves the parliamentary sovereignty, so
in case of conflict between national law and the Convention, it dictates that
national law will prevail®.

As a matter of fact, also before the HRA, the Convention had a considerable
impact on the judicial interpretation of human rights principles®'!. Indeed,
in many cases references were made to the Convention®?. For example in the
case of Camelot Group Ltd. v. Centaur Communications Ltd®*¥, before the
enactment of the HRA, it was held that as the European Court analysed in
Goodwin award, inoffensive dissenting views was not in a divergent position
with public interests™®*. Despite the fact that the HRA does not have higher
or enhanced status than other statutes, its constitutional importance has been
recognised by the judiciary®®®). For instance, in the case of Steve Thoburn v
Sunderland City Council, the HRA was designated as a constitutional status,
such as the European Communities Act 1972 or Magna Carta®°. It is note-
worthy because unlike ordinary acts, the HRA cannot be impliedly repealed™”.

After the Good Friday 1998, by the Human Rights Act 1998, the English
law subsumed the Convention. This development provided the directly enforce-
ability of the Convention in the domestic courts. Indeed, after the HRA, the
English courts have to grapple with the rights regulated in the Convention

[386] Steven Foster, The Judiciary Civil Liberties and Human Rights (Edinburgh University
Press, Edinburgh 2006) p.15

[387] Steve Foster, Human Rights & Civil Liberties (2nd edn Pearson Education Limited, Essex
2008) p.145

[388] Ibid p.147

[389] John Wadham, Helen Mountfield and Anna Edmundson (n61) p. 17
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p.145
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more concretely™®®. Analogously, between 2 October 2000 and 30 April 2002,
431 cases were examined by the Human Rights Act Research Unit and in 318
cases; it was found that the Higher Court considered overruling the outcomes
of the cases by citing the Convention on the grounds of the HRAP”!. However,
according to another research which was conducted by the same institution
with a similar methodology indicates that between 1975 and 1996, although in
316 cases the Convention was cited; only in 11 cases the Convention affected
the statutory interpretation®?. These data illustrate that the HRA has rein-
forced the use of the Convention by obliging the domestic courts to evaluate
existing or future statutes or common law in conformity with approach of the
Convention and by introducing the obligation of considering the case law of
the Strasbourg!®!l. Moreover, after the HRA received the Royal assent, the civil
servants and governmental bodies examined their practices to evaluate whether
these practices and procedures complied with the HRAM%2),

On a different perspective, in the past, the UK law avoided to define the
precise scope of freedom of expression. Furthermore, not only the dualism of
national and international law, but also parliamentary sovereignty complicated to
impose a normative legal framework on the freedom of expression”. The HRA
has been the legal remedy of this inconvenience. Today, the UK law includes a
right to free expression in the terms of Article 10. By the agency of HRA, the
case law of the Court has become a prudential guidance!¥. For instance, in
the Case of Turkington and others v Times Newspapers Limited, the House of
Lords stated that the position of freedom of expression was unsatisfactory before
the HRA on the grounds that interferences on expressions were not exposed to
the examination of proportionality and necessity so stringently implemented
by the European Court“”). To prove this thesis, R v Secretary of State for the
Home Department, ex parte Brind [1991] 1 AC 696, Sunday Times v United
Kingdom (7979) 2 EHRR 245 and Goodwin v United Kingdom (7996) 22
EHRR 123 cases were provided as an example“®. Consequently, the HRA has

[398] Edwin Shorts and Claire de Than, Human Rights Law in the UK (Sweet & Maxwell,
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explicitly contributed to not only reduction in the number of cases against the
UK, but also reduction in the number of findings of violations™ ..

It can be alleged that the doctrine has countenanced the enactment of
the HRA. Hoffman states that the HRA has provided a fresh source for the
UK’s legal system’®). Hoffman also pronounces that the HRA maintained
an opportunity for the academics, journalists, judges and legal counsels to
examine whether the UK’s law really provides the guarantee of the rights“*..
According to Feldman, by means of enactment of the HRA, the case law of the
Strasbourg Court became a helpful guidance for the domestic courts*'”’. He
also underlines that the HRA has altered the legal structure and has gradually
provided a more balance understanding between the national security, public
order and freedom of expression™!!l.

In addition, Shorts and Than hypothesis that the amount of cases and viola-
tions found by the Court has indicated that the previous system of implementa-
tion of the Convention was problematic. They add that in some cases, although
the practices of the UK’s organs were legal, they violated the Convention
because of the conflict between them'?. Foster emphasises that the HRA has
brought the Convention and its case law into domestic law with the primary
purpose of enhancing the protection of fundamental human rights™'?. He adds
that to achieve this, the HRA has conveyed the Convention to more central
position in the British jurisprudence. He concludes that before the HRA, the
implementation of the Convention was unsatisfactory especially for the cases
where the law was ambiguous%.

In conclusion, although it was claimed by Turkey that the European Courts
awards would be reflected into domestic legislation!", it has been clear that still
Turkish laws and the Convention are not parallel to each other. Additionally,
the statistics of the court illustrates that Turkey has not improved its violations
sufficiently. It seems that Turkish legal regime needs more radical reforms. All
the data provided above suggests that incorporation of the Convention into
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Turkish law can reinforce the conception of the Convention, so the incorpora-
tion can maintain sounder protection of the fundamental human rights.

6. CONCLUSION

n summary, this study has compared the legal frameworks, the statistics and

case law of the European Court of the UK and Turkey in terms of Article 3

and Article 10 of the Convention. Additionally reports of non-governmental
organizations have been investigated. Different aspects of doctrine were analysed
to fill the gap in knowledge defined in the chapters above. The overall purpose
of this dissertation is to offer a new formula for Turkey to redress its human
rights conditions. Indeed, like Neumayer’s statement, in some countries, it was
observed that international human rights treaties have not, per se, improved
respect for protection of human rights*'®. As discussed above, there are also
queries about whether the Convention has made a distinction in Turkish
case. That is why additional remedies are required for Turkey. As the UK did,
enacting a specific human rights act was introduced as the cardinal suggestion.
Apparently, it can be deduced from the facts that human rights law of the UK
can be a guide for Turkish law regime.

Throughout this research, it can be found that Turkish jurisprudence has
failed to take the criticisms into account and prohibit torture and inhuman and
degrading treatment. Although there were positive events related to Article 3 and
Article 10 since the 1980 military coup, the difference between the commitment
and performance of Turkey has been a daunting challenge®”). Unequivocally,
once an international convention come into force, all of the signatory parties
should conduct their policies in accordance with their commitments in good
faith™®). (Pacta Sunt Servanda Principle, Article 26 of the Vienna Convention
on the Law of Treaties."") In the light of all these facts, despite endeavours at
reforming its legislation, it seems that Turkey needs a new perspective, so more

radical steps to attain the human rights level of the Convention are required“*’..
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In other words, the complaints against Turkey indicate that revising the present
acts tends to be inadequate for achieving this objective. It seems that the United
Kingdom law can be a model for Turkey to incorporate the Convention. Actu-
ally, incorporating the Convention may change the legal perception in Turkey.
Otherwise the growing number of new applications related to Article 3 and
Article 10 indicates that Turkey’s dilemma will aggravate. It can be spelled out
that the contribution of this dissertation is this suggestion.

Nevertheless, it must be also stated that the historical distinction of human
rights law of Turkey and the United Kingdom can be evaluated as a limitation
or weak point of this research. Indeed, although the first document of the UK’s
human rights law is Magna Carta (71215), human rights experience of Turkish
law started with Tanzimat (administrative) Reforms (1839). Before Tanzimat
reforms, the freedom of expression and prohibition of torture was not respected
by the tyrannical regime of the state!**!). Therefore, because of the disparity of
the backgrounds, it is a justifiable allegation that enactment of a specific human
rights act may not lead to the desired improvement in Turkey. Furthermore,
there is also a need for further research to concentrate on the effect of terrorism

on human rights. As a matter of fact, as Marcus Tullius Cicero stated in his Pro
Milone (BC 52) speech “the laws are dumb in the midst of arms.”**?
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